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Senator B ill W ielechowski

Sponsor Statem ent: SB 201

SB  201  w ould  re -in stitu te  the "separate  accounting" m ethod of ca lcu lating corporate  incom e tax for  
th e  oil and gas industry. Th is m ethod was used from  1 97 8-198 1  but w as d iscontinued  after the  
in d u stry  sued. W hile  the state  u ltim ately w on on all points before the  Alaska Su pre m e Court, 
se p a ra te  acco u n tin g  w as n eve r re-instated. Instead, co rp orate  in co m e taxes have been assessed  
based  on an ap p o rtio n m e n t o f w orldw ide earn ings.

In rece nt te stim o n y b efore  the Senate Resources and Finance C o m m ittees, international oil and gas 
co n su lta n t Pedro Van M eurs called the app o rtio n m e nt m ethod cu m b erso m e, an o bstacle  to  new  
in ve stm e n t, and not in th e  state 's best interest. He reco m m en de d  th at Alaska return to separate  
acco u n tin g .

V a rio u s  e stim a te s have been m ade o f the loss in revenue that has resulted from  the state 's  use of the  
"u n ity  tax" m ethod o f app o rtio n in g w orld-w ide earn ings. In 2000, the D epartm ent o f R evenue (DOR) 
e stim ated  th at A laska had lost $4.7  billion betw een 1982 and 1997. M ore re cently  DO R estim ated  
th a t th e  state  w ould have co llected  about $ 2 5 0  m illion m ore in oil industry corporate  incom e taxes  
d u rin g  each o f th e  past 5 ye ars had "separate accou ntin g" been in effect.

R e gard le ss o f w h e th e r th e  state  w ould gain or lose revenue und er separate  accounting, it is a sim pler  
and m ore  e q u itab le  m ethod  o f taxing the industry. The co rp orate  incom e tax paid by international oil 
and gas co m p a n ies o p e ra tin g  in Alaska should not be decreased  based on less profitable  investm ents  
in o th er parts o f the w orld  or increased  based on m ore profitable investm ents e lsew here. Instead, 
ta xe s  should  be paid based on A laska earnings as th e y  for sm all A laska businesses th ro u g h o u t the  
state .

P le a se  join m e  in su p p o rtin g  SB 201 .
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M E M O R A N D U M March 2, 2012

SUBJECT: Sectional Summary for SB 201 (Work Order No. 27-LS1333\A)

TO: Senator Bill Wielechowski 
Attn: Michelle Sydeman

FROM: Emily Nauman 
Legislative Counsel

You have requested a sectional summary of the above-described bill.

As a preliminary matter, note that a sectional summary of a bill should not be considered 
an authoritative interpretation of the bill and the bill itself is the best statement of its 
contents. If you would like an interpretation of the bill as it may apply to a particular set 
of circumstances, please advise,

Section 1 amends the definition of "barrel" in AS 29.60.599, substituting it with the text 
that will be lost with the repeal of AS 43.20.072.

Section 2 extends the exploration incentive credit provided by AS 41.09.010 to

Section 3 directs corporations engaged in production or transportation of crude oil or 
natural gas to determine net income under AS 43.21.

Section 4 substitutes a descriptive list exempting oil and gas companies from the 
affiliated group reporting requirements of AS 43.20.073(f) with a reference exempting 
taxpayers subject to AS 43.21.

Section 5 adds AS 43.21, the former Oil and Gas Corporate Income Tax that was 
repealed in 1982. Credits applicable to income taxes paid under AS 43.20 are extended 
to AS 43.21 in AS 43.21.320, with exception of the education tax credit, which is not 
extended to income taxes calculated under AS 43.21. A requirement that legislators have 
access to information provided by corporations to the SEC has been added at 
AS 43.21.420. Additionally, minor changes have been made, including updating dates, 
cross references, and language.

Section 6 extends periodic payment provisions for stranded gas development projects to 
taxes paid under AS 43.21.

AS 43.21.



Senator Bill Wielechowski
March 2, 2012
Page 2

Section 7 repeals AS 43.20.072, the previous oil and gas tax provisions.

Section 8 states that AS 43.21 applies only to taxable income earned or received after 
December 31, 2012.

Section 9 directs the Department of Revenue to develop regulations to effect AS 43.21 
and to develop transitional regulations.

Section 10 gives an immediate effective date to sec. 9, allowing the department to 
proceed with development of regulations immediately.

Section 11 gives the effective date for the remainder of the bill as January 1, 2013.

ELN:ljw 
12-174.ljw



F I S C A L  N O T E

STATE OF ALASKA cost * codes
2012 LEGISLATIVE SESSION

Bill Version
Fiscal Note Number
Publish Date

SB 201
1

Identifier (file name)
Title

Sponsor
Requester

Expenditures/Revenues

SB201 -DOR-TAX-03-16-12

Oil and Gas Corporate Taxes
Senator Wielechowski

Senate Finance

Dept. Affected
Appropriation
Allocation

Revenue
Taxation and Treasury

Tax Division

OMB Component Number 2476

(Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.

FY13
Appropriation

Requested

Included in 
Governor's 

FY13 
Request

Out-Year Cost Estimates

OPERATING EXPENDITURES FY13 FY13 FY14 FY15 FY16 FY17 FY18
Personal Services
Travel
Services
Commodities
Capital Outlay
Grants, Benefits
Miscellaneous

246.6 493.2 493.2 493.2 493.2
25.0 25.0 25.0 25.0

2.3 4.7 4.7 4.7 4.7

5.0

TOTAL OPERATING 0.0 0.0 253.9 522.9 522.9 522.9 522.9

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 253.9 522.9 522.9 522.9 522.9
1005 GF/Prgm (DGF)
1037 GF/MH (UGF)
1178 temp code (UGF)

TOTAL 0.0 0.0 253.9 522.9 522.9 522.9 522.9

POSITIONS
Full-time 4 4 4 4 4
Part-time
Temporary

CHANGE IN REVENUES 0.0 0.0 0.0 *** *** *** **•

Estimated SUPPLEMENTAL (FY12) operating costs   (separate supplemental appropriation required}
(discuss reasons and fund source(s) in analysis section)

Estimated CAPITAL (FY13) costs   (separate capital appropriation required)
(discuss reasons and fund source(s) in analysis section)

Why this fiscal note differs from previous version (if initial version, please note as such) 
Initial version.

Prepared by Johanna Bales, Deputy Director___________________________________  Phone (907) 269-6628
Division Tax_________________________________________________________  Date/Time 3/16/2012 12:00 p.m.
Approved by Alicia Egan, Legislative Liaison____________________________________ Date 3/16/2012_________

Department of Revenue________________________________________
(Revised 8/17/2011 OMB) Page 1 of 2



FISCAL NOTE

Analysis

STATE OF ALASKA BILL NO. SB 201
2012 LEGISLATIVE SESSION

Bill Language:
This bill would repeal the current corporate income tax on oil and gas corporations under AS 43.20.072 (worldwide 
combination and apportionment) and replace it with a corporate income tax based on separate accounting. Current oil 
and gas corporate income tax is based on a formula where total worldwide income of a corporation's unitary group is 
apportioned to Alaska based on the amount of property, extraction and sales attributable to Alaska. This bill would 
require Alaska oil and gas corporations to calculate income tax for their oil and gas producing and transportation 
companies based on income earned solely in Alaska. If oil and gas companies are also engaged in activities other than 
oil and gas production and transportation, this bill would require those companies to calculate and pay tax on those 
other activities based on worldwide combination and apportionment. This bill would require oil and gas corporations 
to file a return by April 15 each year providing information the department needs to calculate each corporation's 
taxable income and income tax. This bill requires the department to calculate each corporation's income tax and send 
an assessment by August 15 each year to each company subject to the tax. Corporations must then pay the amount of 
tax as calculated by the department by September 30 of each year. This bill also requires the department to prepare a 
report each year showing the aggregate amount of income and deductions by category reported by all oil and gas 
corporate income tax taxpayers. The department would also be required to disclose specific information about a 
taxpayer if the taxpayer is a publicly traded company and if the information was included in a report filed with the US 
Securities Exchange Commission (SEC) and the SEC publicly disclosed the information.

Revenues:
The department does not have enough information to accurately and fully estimate the change in oil and gas corporate 
income tax as a result of this legislation. Preliminary estimates show that under separate accounting, oil and gas 
corporations would have paid, on average, approximately $190 million more during each of the last 5 fiscal years in 
corporate income tax if this legislation had been in effect. This bill has an effective date of January 1, 2013. Oil and 
gas corporations would report under the new method beginning in April 2014 and tax would not be due until 
September 30, 2014. Therefore, we do not expect to see a change in corporate income tax as a result of this 
legislation until FY 2015.

Expenditures:
As stated above, this bill would required the Department of Revenue to calculate the amount of tax due by each oil and 
gas corporation operating in the state based on information each company provided the department. The department 
would have approximately 4 months to make the calculation of corporate income tax and send assessments to each 
taxpayer. In addition, the department would be required under this legislation to prepare a report showing aggregate 
information of all taxpayers and specific information of publicly traded companies. Under the current oil and gas 
corporate income tax, the calculation of taxable income starts with federal taxable income and then is adjusted for 
certain Alaska modifications. Currently, the department relies on federal corporate income tax audits as an additional 
audit resource. As such, the department does not audit down to the invoice level. The calculation of taxable income 
under separate accounting does not start with federal taxable income and, as such, the department will not be able to 
rely on federal audits to ensure that taxpayers are properly reporting and must conduct full scale audits including 
auditing down to the invoice level. There are currently 26 oil and gas corporate income tax filers. The department will 
have to calculate each taxpayers tax liability each year and conduct more comprehensive audits as well as provide a 
report each year to the legislature. The department believes it will need four additional corporate income tax auditor 
Ill's to handle the increased work as a result of this legislation. In addition, the department will need increased travel 
funds of approximately $25,000 each year to spend enough time at a corporation's place of business to conduct in- 
depth audits. Since the first tax returns would not be filed until April 2014, the four positions would not be needed 
until January 1,2014. Expenditures in FY2014 reflect hiring of the four positions half-way through the fiscal year.

(Revised 8/17/2011 OMB) Page 2 of 2



LEGISLATIVE RESEARCH SERVICES
Alaska State Legislature
D ivision o f Legal and Research Services
State Capitol, Juneau, AK  99801

(907] 465-3991 phone 
(907 ] 465-3908 fax 

research@legis.state.ak.us

Memorandum
TO: Senator Bill Wielechowski
FROM: Chuck Burnham, Legislative Analyst
DATE: March 19, 2012
RE: Conoco Phillips: Global Distribution of Net Income and Production

LRS Report 12.250

You asked about Conoco Phillips Company's net income and petroleum production. Specifically, 
you wanted to know what proportion of net income and production occurs in Alaska, and how the 
company's profits on a per barrel of oil equivalent (BOE) basis compare to those in the rest of its 
geographic areas of operation.

Table 1 (following page) shows net income figures for Conoco Phillips (COP) generated in selected jurisdictions for the eleven 
years 2000-2010. In accordance with your request, the table also includes our calculation of Alaska net income as a 
percentage of U.S. and overall net income. As you can see, COP's Alaska net income ranged from $829 million in 2000 to 
$2.55 billion in 2005.1 Similarly wide variability in profit was seen across the jurisdictions in which COP operates, with total 
U.S. net income ranging from $1.15 billion in 2002 to nearly $5 billion in 2008. (Please note that net income figures for 2009 
do not reach 100 percent in Figure 1 because the company lost $37 million in its lower 48 operations. Therefore, in effect, 
Alaska operations represented the total of domestic net income for that year.) Overall, the company's net income from 
operations in the state accounted for between roughly 19 percent and 51 percent of total profits, and averaged nearly 30 
percent over the eleven years in question. Figure 1 illustrates these data.

The measure "barrel of oil equivalent" (BOE) expresses the volume of a given fuel required to equal the amount of energy 
contained in one standard U.S. barrel of crude oil (42 gallons).2 Although an imperfect measure, calculating the BOE for 
various forms of hydrocarbons (oil, natural gas, natural gas liquids, etc.) is useful in that it allows for certain comparisons to be 
made in a much easier to understand, apples-to-apples format. It is important to note, however, that the BOE of a given 
substance is most useful for comparing volume to energy content ratios. The measure is less effective for comparing the 
relative value of BOEs.3 However, your question, as we understand it, does not concern the value of a given petroleum 
product ora comparison of the values of various such substances, but rather the profit generated by the production of a 
specific amount of energy—that of a barrel of oil or its equivalent.

Table 2 provides the proportions of BOE production for COP in Alaska, the Lower 48 states, and combined international 
jurisdictions. Over the years 2000 to 2010, Alaska operations accounted for an average of about 24 percent of the company's 
BOE production, as illustrated in Figure 2. Over the same timeframe, COP earned an average profit of over $15 per BOE in 
Alaska, compared to roughly $10 per BOE for its global operations. As Figure 3 shows, net income per BOE in Alaska over 
recent years has been both substantially higher and less volatile than that in other states and international operations.

We hope this is helpful. If you have questions or need additional information, please let us know.

1 All do lla r figures are rounded.

2 Please note th a t the  am ount o f energy provided by a given am ount o f crude o il (o r any fue l) varies by production location o r, m ore precisely, 
the  grade o f oil produced. Therefore, BOE figures should be viewed as estimates.

3 For example, the  BOE o f natural gas is typ ica lly  cited at roughly 5,800 cubic fe e t (cf), o r  5.8 thousand cubic fe e t (M cf). A t today 's  prices 
(Alaska N orth  Slope [ANS] crude spot prices and national average wellhead price fo r  natural gas), one barrel o f ANS is w o rth  nearly $123 w h ile  the  
BOE o f 5.8 M c f o f natural gas is valued at ju s t over $18.

mailto:research@legis.state.ak.us


Table 1: ConocoPhillips Net Income (Millions of Dollars)

Jurisdiction 2000 2001 2002 2003 2004 2005 2006 2007 2008 2009 2010 Totals

Alaska $ 829 $ 866 $ 870 $ 1,445 $ 1,832 $ 2,552 $ 2,347 $ 2,255 $ 2,315 $ 1,540 $ 1,735 $ 18,586

Lower 48 $ 559 $ 476 $ 286 $ 929 $ 1,110 $ 1,736 $ 2,001 $ 1,993 $ 2,673 $ (37) $ 1,033 $ 12,759

International $ 557 $ 357 $ 593 $ 1,928 $ 2,760 $ 4,142 $ 5,500 $ 367 $ 6,976 $ 2,101 $ 6,430 $ 31,711

Total $ 1,945 $ 1,699 $ 1,749 $ 4,302 $ 5,702 $ 8,430 $ 9,848 $ 4,615 $11,964 $ 3,604 $ 9,198 $ 63,056

Alaska Net Incom e as 
Percent of Overall Total

42.6% 51.0% 49.7% 33.6% 32.1% 30.3% 23.8% 48.9% 19.3% 42.7% 18.9% 29.5%

Source: Legislative Research calculations based on annual filings of form 10-K with the U.S. Securities and Exchange Commission posted to the EDGAR online database,
http://www.sec.gov/edgar/searchedgar/webusers.htm .

Legislative Research Services Report 12.250, March 2012 Page 2 o f  6
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Figure 1: ConocoPhillips: G lobal Net Exploration and Producation Income by

Percent Accrued in Selected Jurisdiction

2000 2001 2002 2003 2004 2005 2006 2007 2008 2009 2010

Net income for 2009 does not reach 100 percent for 2009 because the company lost 
H Alaska Q Lower 48 D International $37 million in its lower 48 operations. Therefore, in effect, Alaska represented the

total of domestic net income for that year.
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Table  2: ConocoPhillips: N et Income per Barrel o f Oil Equivalent (BOE)

Jurisdiction 2000 2001 2002 2003 2004 2005 2006 2007 2008 2009 2010 Average

Alaska $8.97 $6.01 $6.19 $10.43 $14.36 $20.38 $21.08 $20.66 $22.84 $15.73 $19.47 $15.10

Lower 48 $9.13 $8.02 $3.77 $8.42 $10.56 $15.96 $10.63 $9.80 $14.39 ($0.20) $6.26 $8.79

International $5.35 $3.61 $3.33 $5.69 $9.27 $12.33 $13.17 $1.06 $18.96 $3.89 $17.62 $8.57

Global $7.54 $5.62 $4.43 $7.32 $10.75 $14.79 $13.73 $7.02 $18.26 $4.39 $14.86 $9.88

Proportion of BOE Production Average

Alaska 35.9% 47.6% 35.6% 23.6% 24.1% 22.0% 15.5% 16.6% 15.5% 11.9% 14.4% 23.9%

Lower 48 23.8% 19.6% 19.2% 18.8% 19.8% 19.1% 26.2% 30.9% 28.3% 22.2% 26.7% 23.1%

International 40.4% 32.7% 45.1% 57.6% 56.1% 59.0% 58.2% 52.5% 56.2% 65.9% 58.9% 53.0%
Notes: "Barrel of oil equivalent" expresses the amount of a given fuel required to equal the amount of energy contained in one standard U.S. barrel of crude oil (42 gallons). For instance, 
a generally accepted BOE approximation for natural gas is 5,800 cubic feet (5.8 Mcf). Please note, however, that the amount of energy provided by a given amount of crude oil (or any 
fuel) varies by production location or, more precisely, the grade of oil produced. Therefore, BOE figures should be viewed as estimates. The figures in this table are the results of dividing 
net income by the aggregate BOE production of oil, natural gas, and natural gas liquids.
Source: Legislative Research calculations based on annual filings of form 10-K with the U.S. Securities and Exchange Commission posted to the EDGAR online database, 
http://www.sec.gov/edgar/searchedgar/webusers.htm .
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Figure 2: Conoco Phillips: Proportion o f Global Barrel o f Oil Equivalency Production
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Figure 3: ConocoPhillips: Net Income per Barrel of Oil Equivalent
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To: Rep. Paul Seaton

From: Roger Marks 

Date: March 9, 2012

Re: Jurisdictions that Require Separate Accounting - Revised

Per your March 1 request to Rep. Hawker, the following discusses the jurisdictions both 
international and domestic that require separate accounting for deriving taxable income for oil 
and gas corporate income taxes. This memo supersedes my March 7 note.

At the national level, o f the 57 countries in BP's 2011 "Statistical Review of World Energy"1 
that produce either a minimum of 80,000 barrels per day of oil, or 0.1 billion cubic feet per day 
of gas (see attached), nearly all o f them impose a corporate income tax.2 (Iran, Libya, Mexico, 
and Trinidad and Tobago do not.)

At the national level, in all cases the tax is calculated on a separate accounting basis. This takes 
one o f three different forms. In some cases the taxable income is ring fenced on a project basis or 
an area basis. In some cases taxable income is based on the worldwide income of the domestic 
producers (recognizing foreign taxes paid). And in some cases the taxable income is based on 
domestic sourced income. But again, in all cases, a separate accounting approach is used to 
derive taxable income for corporate income taxes at the national level.

At the sub-national level, there are only two instances where political subdivisions are 
empowered to levy corporate income taxes: the United States (state level) and Canada 
(provincial level). In most other nations local income is usually raised through either gross 
proceeds taxes, or indirect taxes such as sales or property taxes.

In the U.S. there are 24 oil producing states that have a corporate income tax. Twenty-two of 
them use apportionment. In general they use payroll, sales, and property factors. Some states use 
equal weight for all three factors. Some give greater weights to some factors over others. Some 
do not use all the factors. Only Alaska uses an extraction (production) factor to derive oil and gas 
income (in lieu of payroll). (This is tied up in the history of the relationship between the state 
corporate income tax and the production tax in Alaska.)

Some o f these states use worldwide income to apportion. Some use water's edge.

In one of these states, Louisiana, the taxpayer can solicit the state to use separate accounting if a) 
it can demonstrate apportionment yields an unfair result, b) the unit of the taxpayer’s business 
operating in the state could be successfully operated independently o f the units in other states, c) 
the unit makes all of its sales in the state or derives all of its gross revenues from sources in the 
state, a n d  d) any merchandise or products sold by the unit in the state are either i) produced by

1 BP Statistical Review of World Energy, June 2011
2 Sources: Ernst & Young, KPMG. Van Meurs, Wood Mackenzie



the taxpayer in Louisiana, ii) purchased by the taxpayer from nonaffiliated sources, iii) 
purchased from an affiliated source at not more than the price at which similar merchandise or 
products in similar quantities could be purchased from nonaffiliated sources, o r iv) transferred 
from another department o f the taxpayer’s business at not more than the actual cost to the 
taxpayer. It is unclear how many taxpayers, if  any, are doing this, but I would opine that given 
the criteria, most major integrated producers would not qualify for separate accounting.

Two states use separate accounting for oil and gas: Mississippi and Oklahoma.

In Canada the provinces apportion worldwide income using a 50/50 sales/payroll factor formula.
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ŝB

iiaa
-Kf

a
m

— n
Ui

fi-
i

? 
£k

 f
a

 v
! 

-v
* 

H
©

 U
P

tP
K

i 

nn
n"

!1 
Jn I

F IP
 f*

P
O

-
*

O
k

W
O

O
 

fa
p .sis

25
2£

£!$
25

3(g
s5

t?
u^

iy
S-

w
oi

aw
uu

w
iJ

w
9i!

88
»8

Si8
»M

3i8
fi

p
 ■

«•
 «

* 
& 

“
*§

5
 o

d
u

*
#

 -
»

p
 p

o
p

©
in

 f
a

 k
» 

w
 f

a
fa

 -
•

ibO
 fa 

18 v
iEi

Sn
ia 

©
 ■

%.
 f

a
 f

a
 k

# 
in

w
 ©

*0
 — 

00
 OO

 —

w
«3

W
O

0

O k
# fa

 
v

lt
P

v
 

**
>

*
— i

ra
i

i

m



S B  2 0 1 :

Separate Accounting of Income Taxes 
For the oil and Gas Industry 

Fact Sheet

• Th is bill w ould  re -institute  th e  separate  accou ntin g m ethod o f ca lcu lating co rp orate  incom e  
tax paid by the oil industry.

• S in ce  oil p rod u ctio n  in Alaska began, the state has been strongly  urged by in du stry  to use a 
proportion  o f w o rld w id e  profits or a "unitary tax" m ethod for ca lcu latin g th e ir incom e tax.

• In 197 8, A laska realized  that we w ere losing sign ificant revenue under the "unitary" system , 
so the leg islature  passed Separate  A ccou n tin g. U nder Separate  A ccounting, revenues  
ge n erate d  in A laska, less expenses, w ere  the basis for the 9 .4 %  state co rp orate  incom e tax.

• T h e  oil co m p a n ie s sued. T h e y  lost in the low er court and appealed to the  State  Suprem e  
Court.

• Fou r years late, the  State  reverted to the old unitary system  because the  legislature  feared  
th ere  w as a potential cost o f $1.8  billion if w e lost. At the tim e the legislature  saw  that as 
to o  gre at a potential liability w ith the 1981 tre asu ry  balance.

• H ow ever, in 1985 the state w on on all points at the Alaska Suprem e Court, and the United  
States Su p re m e  C o u rt declined  the oil co m pan ies' appeal request, stating there w as no 
fe d e ra l issue.

• U nfo rtu nately , sep arate  accounting has never been reinstated.

• For years, th e  co m p an ies have said th e y  could not do separate  accou ntin g  since th e y did 
not track  th e ir re ven u es and costs th a t w ay. W hile  that m ay have been true u nder th e  old 
ELF gross ta x  system , it is not true  und er the profit-based PPT or ACES.

• W e also now  know  th e y do 'sep arate  accounting' fo r o th er oil p rovinces.

• If w e take ju st  the  $ 1.8  billion (the d ifferen ce  betw een incom e tax revenue generated  under
th e  unitary system  and separate  acco u n tin g  betw een the years 1 9 7 8 -1 9 8 1 ) and divide that
by fo u r ye ars, it equ als an und erp aym en t o f $450 m illion per year.



M ultip ly th at by 30  years, and the state m ay have lost up to $13 .5  billion (m ore than the  
total unfunded liab ility  for the PERS/TRS system s).

In 20 0 0 , the  D e p artm e n t o f Revenue estim ated that w e had lost $4.7  billion betw een 1982  
and 1997.

R e cently  internatio na l oil in du stry  consu ltant Pedro Van M eurs testified  to the legislature  
that he believes th e  unity tax m ethod is cum bersom e, an obstacle  to new  investm ent, and 
not in the state 's best interest.

As oil in du stry  re p re se n ta tives have recently said that Alaska has co m paratively  strong cash  
m argins, it app e ars the state  m ay still be losing revenue u nder the unity tax m ethod.

Th e in co m e  tax oil co m p a n ie s pay in Alaska m ay be e ffective ly  low ered by less profitable  
in ve stm e n ts around the  w orld. Conversely, if oil d e ve lo p m e n t in Alaska is less profitable  
than e lsew h ere, as so m e  have stated, th is w ould resu lt in a tax cut fo r the oil industry.

Sm all A laska-b ased  busin esses pay corporate  incom e taxes based on th e ir A laska earnings. 
For sim p lic ity  and equity, m ultinational oil co m pan ies should do the  sam e.



Variables in Net Incom e Calculation under S eparate  Accounting (AS 43.21)

Separate Accounting applied a 9.4 percent tax rate to oil companies' net income. Statutes defined net 

income as gross income minus the following:

• Royalties;

• Production Taxes;

• Transportation Costs;

• Oil and Gas Conservation Taxes;

• State and Municipal Property Taxes;

• Direct Operating Costs;

• Depreciation of property (production equipment);

• Amortization of lease acquisition payments and property taxes, including capitalized interest on 

property incurred before commencement of production;

• Interest expenses not capitalized during construction, limited to the sum of total interest paid 

multiplied by the total value of the corporation's real and tangible property used for production 

divided by the value of all real and tangible property of the consolidated business (group of 

corporations holding ownership control). Such limitation does not apply if the corporation can 

show that the amount paid exceeds the result of the calculation described above;

• Expenses incurred for failed exploration (costs recoverable are for acquisition of abandoned 

properties, dry holes, and geologic / geophysical exploration);

• Overhead and administrative costs limited by the same multiplier as for interest expenses;

• Income divided among Native Corporations under ANCSA; and

• Federal windfall profits tax on oil under IRS Code Section 4986, which was repealed in August 

1988.



Comparison of Actual Oil and Gas Corporate Income Tax 
Collected with Estimated Revenues using a Separate Accounting

Income Tax Approach 
(In Millions)

Actual O&G 
Income T ax 
Collected

Estimated!
Separate

Accounting
Revenues Difference

1982 242.50 837.62 595.12
1983 236.00 796.15 560.15
1984 265.10 782.86 517.76
1985 163.60 797.00 628.40
1986 181.00 341.00 160.00
1987 205.00 562.00 357.00
1988 198.00 396.00 198.00
1989 174.00 473.00 299.00
1990 208.00 598.00 390.00
1991 237.00 410.C0 173.00
1992 189.00 385.00 196.00
1992 90.00 264.00 17400
1994 98.00 219.00 121.00
1995 206.00 270.00 64.00
1996 281.00 408.00 127.00
1997 259.00 355.00 96.00

TOTALS $ 3 ,2 3 8 .2 0  $7,394.63 $4 ,656 .43

Source: 1986-97 calender year data from D O R letter D. Dickinson to J. Donohue S e p t 23,1999; 1882-85 fiscal 
data is from DO R report dated O c t  31, 1985, Wright to Nordale, 'n re HB353; data for second half of 1985 not 
available at this time.
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Comparison of Actual Oil and G as Corporate Income Tax Collected with Estimated Revenues using a Separate Accounting
Income Tax Approach Assum ing Existing A S 43.20 Rate

Vow
■Actual O&G Income Tax Collected ■ Estimated Separate Accounting Revenues

Source. 1995-97 calendar year data from DOR letter, 0. Dickinson to J. Donohue, 9/23/99; 1982-85 fiscal data is from DOR report dated 10/31/85, Wright to Nordale, in re HB353. Data 
lor serond hall of 1985 not available at this time Since the actual income tax collections for FY82 (the phase cut year) included revenue from both separate accounting and modified 
apportionment, the actual incoma tax collections for FV82 depicted on the chart includes an estimate of revenue from modifified apportionment as if it had been in effect for the entire 
fiscal year.



* Spring 2011 approximate price of oil: $118/bl
• Transportation $6
• Royalty = $112 x 12.5% = $14 
- Upstream Costs: $20/bl
* Production Tax Value: $78/bi

• Production tax rate is base 25% +.4%/$ progressivity = 44.2%
44.2% x  $78 = prod tax o f $34.5/bl leaving

A l a s k a  O i l  E c o n o m i c s

Typical j 
Company »Alaska Margin: $43.5Q/bl

A t $110/bl, margin would be $41.60 
At $100/bl, margin would be $38.66

A la sk a  m argins are nearly doub le  C P  
w orldw ide average m argin

Alaska is close to Eagle Ford at nearly twice the global portfolio average margin. 
Therefore, comparative oil profits do not explain the low reinvestment rate for Alaska. 
The companies tell us that each has its own 'hurdle rate' for return on investment 
before a project can be profitable enough to be selected for investment. Obviously, 
nearly double the margin of funded projects pass that test.

We now know that the upstream cost for ConocoPhillips is only $15.48/bl in Alaska 
instead of the assumed $20/bl. This means that an additional $4.52 per barrel is added 
to the typical company margin, making ConocoPhillips' Alaska Margin $48.02/bl.

"On average, it costs ConocoPhillips $15.48 to produce a barrel of oil in Alaska" -  Mary 
Ann Kah, ConocoPhillips' Chief Economist
January 15th, 2012 Alaska Journal of Commerce Slope producers lay out scenario with 
proposed oil changes

Slide prepared by the office of Representative Seaton. Full presentation available at 
http://housemajority.org/seaton/pdfs/27/HB_110_Aces_or_Not_11292011.pdf

http://housemajority.org/seaton/pdfs/27/HB_110_Aces_or_Not_11292011.pdf
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C'Prpemte income is 
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$ r

Corporate Income Tax 
A S  43.20

Description
A laska  levies a corporate income tax 
on A laska taxable income.

For purposes of computing taxable 
income, Alaska, like many states, 
adopts the federal Internal Revenue  
Co d e (IR C ) by reference, unless 
excepted to or modified by specific 
A laska  statutes.

For a corporation doing business 
only in A laska, its taxable income is 
federal taxable income with certain 
A laska  modifications.

A  corporation that does business 
both inside and outside Alaska  
apportions a percentage of the 
corporation’s  total income to 
A laska  using a formula. The Alaska  
percentage or “apportionment factor* 
is an average of three factors: 
property, payroll, and sales, inside 
and outside the state.

W hen a corporation is part of a 
group of corporations that operates 
a s  a unit to conduct a business, the 
taxpayer must apportion to A laska a 
percentage of the combined incomes 
of all of the corporations in the 
“unitary” or “combined” group.

For unitary groups that are not oil 
and g a s  com panies, A laska adopts 
“water’s  edge combination.” The  
combined group generally includes 
only those corporations with 
significant U .S. activity.

Oil and g a s  com panies combine on a 
worldwide basis. Also, oil com panies 
use a “modified” apportionment 
formula of property, sales, and 
extraction. Th e  extraction factor is the 
production of oil and g a s  in Alaska  
divided by production everywhere.

Rate
Alaska taxes corporate income at 
graduated rates ranging from 1 
percent to 9.4 percent divided over 
10 tax brackets.

Returns and Payments
Corporations file returns annually, 
with the return due three and one-half 
months after the close of the tax year, 
one month after the federal tax return 
is due. A laska honors the federal 
filing extensions.

Corporations must make quarterly 
estimated payments and the total tax 
is due two and one-half months from 
the end of the tax year. There are no 
extensions to pay the tax. Estimated 
payments of more than $100,000 and 
payments accom panying a return 
greater than $150,000 must be made 
online or by wire transfer.

Exemptions
Generally, A laska follows the IR C  
when determining an entity’s  taxable 
status.

A laska adopts the flow-through 
federal provisions that exempt 
S-Corporations from tax.
Federally, S-Corporations are 
treated a s  partnerships and 
S-Corporation shareholders report 
their proportionate share of the 
corporation’s  earnings.

A laska treats Limited Liability 
Com panies (L L C s )  a s  partnerships if 
they file a s  partnerships federally. 
Electric and telephone cooperatives 
pay tax under A S  10.25 and are 
exempt from the corporate income 
tax.

Credits
Under A laska’s  blanket adoption 
of the IR C , taxpayers can claim all 
federal incentive credits. Federal 
credits that refund other federal taxes 
are not allowed. Multistate taxpayers 
apportion their total federal incentive 
credits. A laska specific credits 
include:
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Education - Taxpayers that 
contribute to Alaska two-year or four- 
year universities or colleges for direct 
instruction, research or educational 
support purposes or school district/ 
state-operated vocational technical 
education and training schools may 
claim a tax credit for 50%  of the first 
$10 0 ,0 0 0 ,1 0 0 %  of the contribution 
over $100,000 and up to $300,000  
and 50%  of the remaining amount 
over $300,000. The total allowable 
credit may not exceed $5 million.

Minerals Exploration Incentive -
Taxpayers may claim a credit for 
100%  of eligible costs of exploration 
activities related to determining 
existence, location, extent, or quality 
of a locatable mineral or coal deposit. 
An approved exploration incentive 
credit may not exceed $20 million 
and must be applied within 15 tax 
years after the credit is approved. 
Application of the credit is limited to 
the lesser of 50% of the taxpayer’s  
mining license tax liability or 50%  of 
its corporate tax liability.

Oil and Gas Exploration 
Incentive - Taxpayers may take a 
credit for up to 50%  on state land (or 
25 %  on non - state lands) of eligible 
oil and g a s  exploration costs. An 
approved oil and gas exploration 
incentive credit may not exceed $5 
million per project and is limited to 
$30 million per taxpayer. Taxpayers 
m ay apply the credit against 100%  of 
corporation net income taxes due.

Gas Exploration and Development
- Taxpayers may take a corporate 
income tax credit for 10%  of 
qualifying expenditures incurred 
in exploration and development 
of natural gas reserves in Alaska, 
except for the North Slope. The credit 
may be applied against 50%  of the 
tax liability. Beginning 1/1/2010 this 
credit is increased to 25%  and it may 
be applied against 75%  of the tax 
liability.

Gas Storage Facility Tax Credit -
Taxpayers may take a credit for costs 
incurred to establish a g a s  storage 
facility in Alaska. The available credit 
is $1.50 per 1,000 cubic feet of gas  
storage capacity, with a maximum  
credit available of $15,000,000 or 
25%  of costs incurred to establish the 
facility. Th is is a refundable tax credit.

Film Production - Taxpayers may 
take a credit for certain expenses  
incurred in producing films in 
Alaska. The credit varies from 
30%  to 44 %  and is administered 
by the A laska Department of 
Com m erce, Community, and 
Econom ic Development (D C C E D )  
in cooperation with the Department 
of Revenue. Th is credit may be 
transferred.

Disposition of Revenue - The
Division deposits most corporate 
net income tax collections into 
the General Fund. For oil and gas  
corporations only, the Division 
deposits collections from audit 
assessm ents into the Constitutional 
Budget Reserve Fund.

History
1949 - The territorial legislature 
enacts the A laska Net Income Tax 
Act. It is 10%  of the federal income 
tax liability on income earned in 
Alaska. Th e  tax applies to individuals 
and corporations.

1959 -  A laska adopts the Uniform 
Division of Income for Tax Purposes  
Act (U D ITPA) within A S  43.20. Th is is 
a  model statute that w as developed 
by the states to address concerns 
of the U .S. Co n gre ss that states 
were collectively taxing more than 
100%  of the earnings of multistate 
corporations. U D ITPA  requires 
multistate corporations to apportion 
a percentage of their total income 
to the state by the apportionment 
formula of property payroll and 
sales. The standard U D ITP A  formula 
apportions 100%  of the corporation’s
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income among the states where the 
taxpayer does business.

1970 - A laska enacts the Multistate 
Tax Com pact in A S  43.19, and 
becom es one of the early members 
of the Multistate Tax Com m ission.
The Com pact incorporates the 
standard three-factor apportionment 
formula of UDITPA. A  main purpose 
of the Com pact and the Com m ission  
is to promote the enactment of 
U DITPA, and the uniform application 
of U D ITPA  apportionment formula 
by the states. Uniform application of 
U D ITP A  promotes the full reporting of 
income by taxpayers and avoids the 
taxation of the sam e income by more 
than one state.

1975 - Th e  legislature repeals 
the original tax and m akes major 
revisions. A laska enacts its own 
tax rates rather than basing the tax 
on the federal tax liability. A laska  
adopts the federal Internal Revenue  
C o d e (“IR C ”) by reference, unless 
excepted to, or modified by other 
A laska statutes. Th e  tax rate w as 
5.4%  of A laska taxable income with a 
surtax of 4 %  based on federal surtax 
exemptions. For 1975, the surtax 
exemption w as $50,000.

1978 - Th e  legislature finds that the 
standard three-factor apportionment 
formula does not fairly reflect A laska  
income for oil and g a s  corporations. 
Alaska enacts A S  43.21, and requires 
oii and g a s  com panies to calculate 
Alaska taxable income using 
separate accounting. The oil and ga s  
com panies challenge A S  43.21.

1980 - Th e  legislature repeals the 
parts of A S  43.20 that im pose the 
individual income tax and retains the 
exemption for S-Corporations.

1981 - In an effort to stem the 
growing amount of disputed 
oil and g a s  income taxes and 
related litigation, the legislature 
seeks a  compromise tax method.
The legislature repeals separate

accounting under A S  43.21, and 
enacts A S  43.20.072, the current 
“modified” apportionment formula 
for oil and g a s  corporations. The  
modified formula drops the payroll 
factor and adds the “extraction 
factor.” The legislature also enacts 
the current graduated tax rate 
structure with a maximum rate of 
9.4%.

1987 - The legislature enacts the 
Alaska Education Credit.

1991 - The legislature enacts 
“water’s  edge apportionment” 
with A S  43.20.073. Water’s  edge  
apportionment does not apply to oil 
and g a s  taxpayers, who continue to 
report on a worldwide basis.

1998 - The Department of Revenue  
wins the O S G  Bulkships case. The  
Alaska Suprem e Court holds that 
A S  43.20 does not adopt the IR C  
Section 883 by reference. Federally, 
Section 883 exempts from tax foreign 
corporations that operate ships and 
aircraft, and avoids double taxation. 
The Court sa ys that formulary 
apportionment in A S  43.19 also  
avoids double taxation and therefore 
A S  43.19 is an exception to Section  
883. During the next session, the 
legislature specifically adopts Section  
883 and grants explicit tax exemption 
to the foreign corporations operating 
cargo ships, cruise ships, and aircraft 
in Alaska.

2006 - A  voter initiative that 
subjects cruise ship operators 
to A laska corporate income tax 
passe s in August 2006. Prior to 
the initiative, cruise ship operators 
were exempt from taxation through 
the Department’s  adoption of IR C  
Section 883.

2008 - Th e  legislature am ends the 
education credit provisions to include 
cash  contributions accepted for 
secondary level vocational courses 
and programs by a school district 
in Alaska, and by a state-operated
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vocational technical education and contributions eligible for the credit to 
training school. include contributions made after June

30, 2011 to annual intercollegiate 
Th e legislature authorizes tax sports tournaments, A laska Native 
credits for qualified film production cultural or heritage programs for 
expenditures incurred in Alaska. Tax public school staff and students, and 
credits may be sold, transferred, a  facility in the state that qualifies 
exchanged, or conveyed, and must a s  a coastal ecosystem  learning 
be used within three years after being center under the Coastal American 
granted by D C C E D . The maximum Partnership, 
of credits claimed by all taxpayers 
over the life of the credit program 
may not exceed $100 million.

2010 - Th e  legislature am ends 
the education credit by increasing 
the maximum credit allowed from 
$150,000 to $5 million effective 
January 1, 2011. In addition, the 
legislature expands contributions 
eligible for the credit to include 
contributions made for construction 
and maintenance of facilities by 
state operated vocational education 
schools and two or four-year 
colleges. The increase in the credit 
from $150,000 to $5 million expires 
Decem ber 31, 2013. On January 1,
2014, the maximum credit allowed 
will revert to $150,000.

The legislature expands the G a s  
Exploration and Development 
Credit, increasing it from 10% to 
25 %  effective January 1, 2010. The  
utilization limit w as raised from 50%  
to 75%  of the tax liability.

Th e  legislature authorizes tax credits 
for expenditures to establish gas  
storage in Alaska. The available 
credit is $1.50 per 1,000 cubic 
feet of g a s  storage capacity, with 
a maximum credit available of 
$15,000,000 or 25%  of costs incurred 
to establish the facility. Th is is a 
refundable tax credit.

2011 - Th e  legislature enacted 
legislation extending the date that 
the $5 million annual education 
credit limit expires from January 1,
2014 to January 1, 2021. It is then 
scheduled to return to $150,000. In 
addition, the legislature expanded



Figure 7 - Corporate Income Tax Liabilities Statistics -  Original Returns

Tax Liability Reported # Filers Amount % Total # Filers Amount % Total #  Filers Amount % Total

Above $1 million 10 $305,730,424 99.91% 23 $65,025,269 62.92% 33 $370,755,693 90.57%

$500,000 - $1 million 0 0 0.00% 12 7,876,080 7.62% 12 7,876,080 1.92%

$100,000-$499,999 1 105,555 0.03% 80 17,321,855 16.76% 81 17,427,410 4.26%

$50,000 - $99,999 1 55,618 0.02% 72 5,109,289 4.94% 73 5,164,907 1.26%

$10,000-$49,999 3 92,908 0.03% 243 6,171,164 5.97% 246 6,264,072 1.53%

$1,000-$9,999 1 7,766 0.00% 431 1,635,086 1.58% 432 1,642,852 0.40%

$100-$999 1 216 0.00% 472 188,094 0.18% 473 188,310 0.05%

$1 - $99 0 0 0.00% 786 22,161 0.02% 786 22,161 0.01%

Zero Tax 9 0 0.00% 12903 0 0.00% 12.912 0 0.00%

Total 26 $305,992,487 100.00 15.022 $103,348,998 100.00 15.048 $409,341,485 100.00

Note: This figure shows the amount of total tax liability as reported on original corporate income tax returns filed during FY 2011. The Tax Division accounts for, 
and reports revenue based on receipt date of payments. Corporate taxpayers are required to make estimated tax payments throughout the year. Therefore, 
corporate income tax revenue reported in Figure 3 and this figure may be different. The difference between revenue reported in the two figures is due primarily 
to estimated tax payments received in a preceding or subsequent fiscal year.
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Oil tax proposal harkens to the past 
A n ch o ra g e  D aily N ew s (A K ) - Sunday, February 26, 2006 

A u tho r: GREGG ERICKSON COMMENT; Commentary

Gov. Frank Murkowski has rolled out his new oil and gas tax legislation. Administration officials describe the 
schem e as a wonderful innovation, designed to rationalize A laska's oil taxes for the next 30 years.

Why 30 years? B ecause  that's the duration of the "no-changes" promise Exxon Mobil and BP say they must 
have under the Stranded G a s Act if they are to agree to fiscal terms on a gas line.

"The oil com panies have asked us to pass this new tax because they want certainty," explained Senate  
R e so urces Committee Chair Tom  Wagoner, R-Kenai.

Legislators, even those like Wagoner, who is usually super-friendly to oil companies, are starting to worry 
where this may be heading. "I've told the oil com panies that I will not lock up an oil tax for 30 years," he said.

That's a sensible caution. Whether legislators can legally lock in a taxing schem e is so constitutionally crazy  
that it suggests the com panies could be assuming the "stranded gas" process will fail. From their 
perspective, that's not such a bad outcome. Exxon has said it wants A laska to wait until the company has a 
pipeline to its Canadian g a s  reserves in the Mackenzie Delta. Waltzing Murkowski and legislators down a 
years-long garden path to a dead end could fit right in with its plans for delaying development of Alaska gas.

Setting aside the motives that may have put it on the table, the principle behind Murkowski's tax legislation 
m akes sense. Hardly anyone in Juneau realizes it, but stripped of its industry-favoring "incentives," 
Murkowski's proposal is nearly identical to the "separate-accounting" oil and gas income tax the state 
adopted in 1978. The history of A laska's experiment with separate accounting suggests that a cleaned-up  
version of the governor's tax could serve the state well for a long time.

Before separate accounting, the oil companies -- masters of tax avoidance -- were able to escape paying 
state corporate income tax on roughly three-quarters of their A laska oil profits. Separate accounting and 
Murkowski's proposed tax on petroleum profits rely on a simple concept: If the com panies keep a separate  
set of books for A laska, we can make sure their taxes reflect their real profits.

Th e  1978 separate-accounting law took only 9.4 percent of oil profits for the treasury, but the plan raised 
more money than its proponents dreamed, largely because the new system responded with ruthless 
efficiency to the effect of rising oil prices on profits. From 1978 to 1981, when the tax was repealed, oil prices 
quadrupled, while the state's corporate tax revenue from oil producers soared, growing from less than $21 
million in fiscal 1978 to $860 million in fiscal 1981.

Oil producers spared no effort to defeat the system, filing multiple lawsuits, and eventually taking their claims 
of A laska's "overreaching" to the U .S. Supreme Court. They lost in every venue.

In 1981, however, the com panies helped engineer a late-session leadership coup in the state House: Al 
Adam s, D-Kotzebue, three other rural representatives and R u ss  Meekins, D-Anchorage, bolted from the 22- 
member Dem ocratic majority and joined a Republican-Libertarian coalition, ousting House Speaker Jim  
Duncan and replacing him with Republican Jo e  Hayes. The new speaker replaced Democrat Tony V aska  
with Republican Rick Halford on a crucial conference committee. Halford (who later claimed he was duped by 
the industry) joined with the other House Republican, and on Jun e  17, 1981, the conference committee 
accepted the Senate's proposal to replace separate accounting with a modified severance tax.

Revenue Com m issioner Tom  Williams, now a tax attorney for B P , and the man who later dreamed up the 
concept of the state's Stranded G a s Act, told Gov. Ja y  Hammond the change would likely have little effect on
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State economists later calculated the change from separate accounting cost the state billions. Gov. Steve  
Cowper, elected in 1986 -  a year marked by the oil-price collapse to $6.50 per barrel -- was feeling the pinch 
as he tried to craft his first budget. Cowper asked his staff to give him options for raising revenue. They  
unanimously recommended a return to separate accounting, but that w as not to be -  for reasons I will relate 
in this space  next Sunday.

G regg Erickson of Juneau w as director of research for the Legislature during 1975-1979, and later served as  
chief economist in the office of then-Gov. Steve Cowper. Erickson's e-mail is gerickso@ alaska.com .

Cap tio n : Photo 1: ER IC K SO N _B W _02260 6.jp g

revenues and persuaded the governor not to veto the bill.
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State oil tax struggle is nothing new  
A n ch o ra g e  D aily N ew s (A K ) - Sunday, March 5, 2006 

A u tho r: GREGG ERICKSON COMMENT; Commentary

W hen newly elected Gov. Steve Cow pertook office in Decem ber 1986, he found himself facing a crisis. Oil 
prices had taken a huge nosedive during 1986, and so had state revenue. "Basically the government was 
going to shut down in the middle of next year unless something happened," Cowper recalled. "The first thing I 
thought w as to troop out every revenue measure that w as in bounds."

Cow per's advisers, led by Revenue Com m issioner Hugh Malone, suggested a separate accounting income 
tax on petroleum com panies, a tax very similar to the measure Gov. Frank Murkowski introduced last month. 
Th e state had a separate accounting oil tax in 1978, and it worked well, but under pressure from the oil 
industry the m easure w as repealed three years later, in 1981. The dramatic events surrounding that repeal, 
which I described last Sunday, were a watershed in Alaska political life.

Unlike so many other oil-rich countries and provinces, A laskans had chosen to maximize their state's cash  
income from the industry, rather than jobs for workers or fat contracts for local businesses. And Alaskans 
sought development of the state's oil and gas resources by offering them on an intensely competitive, level 
playing field. No sweetheart deals.

B ecause  of these choices, A laskans were able to increase their share of oil profits from less than 20 percent 
in the 1960s to over 35 percent at the end of the 1970s, establish a Permanent Fund to save oil money for 
future generations, and build billions worth of infrastructure.

That changed in 1981. Th e  A laska oil industry, increasingly concentrated in the hands of three companies, 
set about a cam paign to mold Alaskans' aspirations away from cash income for the government, and toward 
jobs and contracts, but they didn't do this alone. A  growing number of A laska households did not know or 
much care about A laska's history of capitalist exploitation, and many of these households were directly 
dependent on oil industry jobs. Most of all, a growing percentage of A laskans -- including Steve Cowper -  
were seeing the growth of state government as a self-serving reaction to overabundant oil revenue rather 
than an appropriate governmental response to real needs.

Cow per went into the 1986 cam paign firmly against raising industry taxes. "I w as not interested in beating on 
the oil companies," he now recalls. Facing a post-election crisis, he took a pass on separate accounting, 
proposing a personal income tax. That went nowhere, but fortunately, oil prices rose. Together with budget 
cuts, that averted the predicted fiscal crunch.

Oil prices continued to gyrate, however, and state revenue w as further eroded by a delayed-action tax break 
the oil industry had inserted in the 1981 bill that repealed separate accounting. The delayed tax break, 
effective in 1987, caused severance tax revenue to drop abruptly. Again squeezed by falling revenue, 
Cowper's advisers suggested just fixing the severance tax. Nobody really liked the idea, but it was the only 
thing that looked as if it had even a chance of flying in the Legislature.

In the first months of the 1989 session, the proposed severance tax change, which modified the economic 
limit factor, foundered as climbing oil prices relieved som e of the fiscal stress. But in March, the Exxon  
V aldez oil spill caused an opposite shift. People, particularly were mad at the industry those from coastal 
areas.

Th e  tax passed the House in April, but in May failed its initial Senate vote, 9-11. Malone, Cowper's chief 
strategist, knew that Sen. Mike Szym anski, one of the votes the industry w as counting on to kill the measure, 
planned to switch at the last minute, but that would leave the tally at a 10-10 tie, one vote shy of passage.
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Cow per seem ed more optimistic. He'd had several heart-to-heart talks with Bethel Republican Sen. John  
Binkley. "I think he voted his district and his conscience," was how Cowper later explained Binkley's change  
of heart and vote.

The oil lobbyists were in shock. They tried to get Senate President Tim Kelly to hold the bill so they could try 
again on a vote to rescind, but Kelly, who w as unhappy with the industry over the spill, had already sent the 
m easure back to the House. Cowper signed it the next day.

G regg Erickson of Juneau was director of research for the Legislature from 1975 to 1979, then served as 
chief economist in the office of Gov. Steve Cowper. E-mail, gerickso@ alaska.com .
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Eagle Ford could nudge Alaska for 
COP
ConocoPhillips’ plans to invest $2 billion this year 
on liquids-rich shale plays could mean the Lower 
48 edges out Alaska oil

Eric Lidji

F o r  P e tro le u m  N ew s

ConocoPhillips’ most recent quarterly report presented a typical view of the 
Houston major’s exploration and production activities in the United States, but 
not a complete one.

Discussing the future with analysts in late March, company executives suggested 
that the balance between Alaska and the Lower 48 might be changing in the 
coming years.

For a while now, ConocoPhillips has earned more from its exploration and 
production activities in Alaska than it has in the Lower 48, sometimes a little and 
sometimes a lot.

Of the $2.7 billion the company earned from E&P worked in the United States 
last year, $1.7 billion came from Alaska and the rest came from the Lower 48. In 
the first quarter of 2011, the company earned $549 million in Alaska and $314 
million in the Lower 48.

Those earnings don’t reflect production levels, though.

ConocoPhillips produced 629,000 barrels of oil equivalent per day in the first
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quarter, or 364,000 bpd of oil and natural gas liquids and 1.6 billion cubic feet of 
natural gas.

That production is lopsided by regioa In the Lower 48, ConocoPhillips produced
150.000 bpd of oil and 1.5 billion cubic feet of natural gas per day, while in 
Alaska the company produced 214,000 bpd of oil and 67 million cubic feet of 
natural gas per day.

Alaska is usually more profitable for ConocoPhillips because oil trades at a 
premium to natural gas. And with the delivered prioe of Alaska North Slope crude 
oil at around $123 per barrel and Henry Hub at around $4.60 per mcf, that spread 
has rarely been wider.

So when you crunch the numbers, Alaska accounted for about 63 percent of 
ConocoPhillips’ U.S E&P profits and 35 percent of its production in the first 
quarter.

COP investing in shale

That balance could flip in the next few years, though.

ConocoPhillips is investing heavily in three liquids-rich shale plays in the Lower 
48 this year, die Eagle Ford of South Texas, the North Barnett of North Texas and 
the Bakken of North Dakota, and also plans to ramp up operations in the Permian 
basin of West Texas.

The company plans to spend $2 billion in those plays this year to produce some
170.000 barrels of oil per day by 2013. Greg Garland, senior vice president for \ 
exploration and production in the Americas, said at the March analysts meeting. 
That target, if achieved, would push the Lower 48 ahead of Alaska, both in terms 
of production and profits.

Like many companies, ConocoPhillips is incredibly bullish about liquids-rich 
Lower 48 shale right now and plans to drill 450 gross wells across the four plays 
this year. That’s in addition to the 240 wells the company plans to drill in “other 
competitive areas.”

13 rigs in Eagle Ford this year

In the Eagle Ford alone, ConocoPhillips budgeted $1.4 billion this year, with 
plans to run 13 rigs and three dedicated hydraulic fracturing crews to drill 144 
wells on 220,000 acres with the goal of producing 30,000 boe per day by the end 
of the year, 75 percent liquids.

“The Eagle Ford is a game changer,” Garland said. “It’s a game changer for the 
industry and for our company.”

In the Bakken, ConocoPhillips holds 460,000 acres with a resource potential of
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400 million barrels of oil equivalent and more than 1,700 “high-value drilling 
opportunities.”

ConocoPhillips expects to produce 20,000 boe per day from the Bakken this year.

ConocoPhillips budgeted $400 million in the Permian basin and North Barnett 
Shale this year. The company holds 65,000 acres with a resource potential of 
some 200 million barrels of oil equivalent in the North Barnett, and more than 1 
million acres with a resource potential of700 million barrels of oil equivalent in 
the prolific Permian basin.

ConocoPhillips expects to produce 65,000 boe per day from the two plays this 
year.

Alaska budget flat

By comparison, ConocoPhillips “will invest $350 million in exploitation this 
year, all at very good returns,” Garland said. ConocoPhillips budgeted $900 
million for capital expenses in Alaska this year, but expects actual spending to be 
somewhat lower.

“We expect ConocoPhillips Alaska’s 2011 capital budget spending to be basically 
flat from 2010,” ConocoPhillips spokeswoman Natalie Lowman told Petroleum 
News in February. “The 2011 capital budget includes contingency funding if we 
are successful in getting improvements in State fiscal terms, and resolving 
permitting issues with Alpine satellites.” ConocoPhillips spent $730 million in 
2010, its lowest level since 2007.

ConocoPhillips did not drill any traditional North Slope exploration wells this 
winter or last winter, but maintains ventures, such as the Alpine West satellite and 
Chukchi Sea prospects that it plans to pursue as soon as it overcomes permitting 
and legal hurdles.

Garland said ConocoPhillips still likes its “strong cash margins” in Alaska, as 
well as its “significant infrastructure position” and “extensive operating 
capability.”

Shale plays remain immature

ConocoPhillips likes the Eagle Ford because of economics.

Garland said the play offered $45 per barrel margins last year, twice the average 
of ConocoPhillips’ global portfolio. Since January 2010. well costs have fallen 40 
percent—

Those plays face some obstacles, though, particularly in the short term.

Garland said that resources like rigs and hydraulic fracturing crews are “stretched
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thin” in the Eagle Ford, and CFO Jeff Sheets said that some production in die 
Eagle Ford could remain shut-in until pipeline infrastructure catches up to drilling 
levels, around 2013.
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Washington Post: How much do oil 
companies really pay in taxes?
By Steven Mufson. Published: May 11, 2011 

Just how much do big oil companies pay in taxes?

Exxon Mobil says it pays plenty —  more in U.S. taxes than it earned in the United States last 
year.

Not so, say critics of the oil industry; the Center for American Progress says the oil giant’s 
effective federal income tax rate is about half the 35 percent standard for U.S. companies. The 
liberal-leaning think tank, citing Exxon Mobil’s filings with the Securities and Exchange 
Commission, says the corporation didn’t pay any federal income tax in 2009.

It all depends on how you count.

Exxon Mobil counts everything —  not just federal income taxes, but also local property taxes, 
state taxes, gasoline taxes and payroll taxes. The Center for American Progress (CAP) and other 
analysts count only the company’s federal corporate income taxes.

“We pay our fair share of taxes,” said Kenneth Cohen, Exxon Mobil’s vice president for public 
affairs, who in a conference call recently lumped more than $6 of sales, state and local taxes 
together with every $1 of federal income tax paid in 2010.

But Exxon Mobil’s tax rate is “lower than the average American’s,” Daniel Weiss, an energy 
expert at CAP, countered in an analysis that put the company’s U.S. federal income tax rate in 
2010 at just 17.2 percent.

The tax debate may turn into the most combustible issue when top executives from five oil giants 
appear before a congressional committee on Thursday.

Most congressional Democrats and the Obama administration want to end or limit tax benefits —  
or tax breaks —  for oil companies.

The provisions targeted include the industry’s use of a tax break that since 2004 has trimmed the 
corporate tax rate for manufacturers; oil-depletion allowances that all but the biggest firms use to 
recover drilling costs, sometimes more than 100 percent of those costs; and the expensing of 
“intangible” drilling costs at a rate higher than that used by most non-oil companies to recover 
investment costs.

Those investment incentives have helped make the oil industry one of the most profitable, when 
measured by cash flow and return on investment. Soaring gasoline prices — as of Wednesday, 
$3.96 a gallon for regular nationwide —  have revved up the issue.



“The oil companies charging these exorbitant prices are picking through New Yorkers' pockets 
through the tax code, collecting billions of dollars every year in unnecessary taxpayer subsidies,” 
Sen. Charles E. Schumer (D-N.Y.) said Wednesday. “This is completely unacceptable, and those 
big oil companies should know that the jig  is up.”

But those tax incentives have survived previous political onslaughts. The expensing of intangible 
drilling costs —  including exploration and development —  dates to 1916. The oil-depletion 
allowance dates to 1926.

The idea of eliminating these tax breaks isn’t new. In 1984, the Reagan Treasury Department’s 
original tax reform blueprint got rid of the provisions, but it was never passed into law. Some 
breaks were later limited. The biggest firms, such as Exxon Mobil, have not qualified for the 
depletion allowance since the 1970s, but other large oil firms known as independents still do.

Deciphering how it all affects the bottom line isn’t easy. Oil companies get credits in the United 
States for taxes paid to foreign nations where they produce crude oil. Exxon spokesman Alan T. 
Jeffers said there are 35 IRS agents who work full time auditing the company’s books.

Rhetoric aside, Exxon and CAP agree on many figures. Jeffers conceded that the company had a 
net federal income tax credit of $156 million in 2009, but he says that was the result of favorable 
audits of returns dating back a decade or more.

Cohen highlighted “total taxes and duties to the U.S. government” of $9.8 billion in 2010. But 
only $1.3 billion of that went to federal income taxes, the company said in SEC  disclosures used 
by CAP. While that’s a big figure, worldwide income before taxes was $57 billion that year, and 
U.S. income was $7.7 billion.

Whether it’s a good idea to get rid of the tax breaks has little to do with property taxes or how 
much companies collect and pass on to the government in gasoline, sales and payroll taxes, says 
Eric Toder, a tax expert at the Urban Institute.

“A ll corporations are big tax collectors,” Toder said. “That’s not really the issue.”

Oil companies complain, and Toder agrees, that when it comes to the manufacturers’ tax break, 
they are being unfairly targeted over something other businesses enjoy (although Toder questions 
whether any companies should get it).

“We don’t characterize them as subsidies,” said Kurt Glaubitz, a Chevron spokesman. “They’re 
available to all companies in the oil industry and are similar to those in other industries.” Eie said 
the manufacturers’ tax allowance effectively cuts Chevron’s corporate tax rate by two percentage 
points.

But Toder sees other tax incentives as unnecessary because they are designed to reward 
investments that are already richly rewarded, especially given high oil prices.



Exxon says that its profits are in line with what other companies make and that it earns just 9 
cents on every dollar of sales. That, Cohen said, is a “number you won’t hear in Washington.”

“That’s about half (or less) of what companies in pharmaceuticals or computers make, just to 
name a few,” Cohen said on a company blog. “But strangely, there’s not much talk about 
reducing their tax deductions.”

But Wall Street analysts don’t generally pay attention to that —  and when Exxon talks to 
investors, it says they shouldn’t, either. It tells them to watch the company’s “return on capital 
employed,” or RO CE. Those returns are huge —  as high as 34 percent in 2008.

“The Corporation has consistently applied its R O C E definition for many years and views it as 
the best measure of historical capital productivity in our capital-intensive, long-term industry, 
both to evaluate management’s performance and to demonstrate to shareholders that capital has 
been used wisely over the long term,” Exxon said in an SEC  filing.

mufsons@yvashpost.com
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P a r s i n g  E x x o n ' s  t a x  b i l l

oil giant said it paid
more in U.S. taxes than it made in U.S. profits as Congress debates cutting industry subsidies. Critics say Exxon's 
bill is far lower than it seems. By Steve H argreaves, senior writerMay 4, 2011: 6:48 PM ET

tax

NEW YORK (CNNMoney) -- Exxon Mobil wants to tell you something: It pays taxes. A lot of them.

In the first months of this year, Exxon (XOM, Fortune 500) says it paid $3.1 billion in taxes in the 
United States -  more than even the $2.6 billion in profit it made selling oil and gas.

To get to that number, the company includes the federal and state gasoline taxes that the company 
collects from drivers and passes on to government coffers. It also includes payroll taxes the 
company pays on behalf of its employees.

The company is highlighting its overall tax contributions to make a point: It wants Americans to 
see just how much the company and its activities add to the overall tax rolls.

'We are one of the largest taxpayers in the United States," said Alan Jeffers, an Exxon spokesman.

For Exxon -  and the oil industry overall -  the message is urgent.

Led by President Obama and key Democratic lawmakers, Congress is pushing to eliminate $4 
billion a year in tax breaks enjoyed by the oil industry. With gas at $4 a gallon, it's not a popular 
time for politicians to defend oil industry subsidies. Even some top Republicans have recently 
suggested they might support eliminating the breaks.

Critics say Exxon Mobil and the industry is going too far in making its argument.



B i g  O i l ' s  $ 3 8  b i l l i o n  d e f e n s e

"They are counting taxes they don't pay," said Bob McIntyre, a director at Citizens for Tax Justice. 
"Payroll taxes are on the workers, sales taxes are on the consumers."

Throwing in those seemingly superfluous tax figures seems like an unnecessary move, especially 
considering that even without them the income tax the company pays is pretty high.

Exxon's average effective U.S. income tax rate over the last six years is about 29%, according to the
firm's security filings and an interview with a top Exxon tax lawyer. It's one of the highest rates for 
any industry.

Jeffers said the company highlighted its overall tax contributions because it's important for people to 
see just how much the firm and its activities add to the overall tax rolls.

Exxon's income tax rate is below the 35% rate mandated by corporate tax law, but it's widely 
believed most U.S. companies don't pay that rate thanks to generous loopholes in the tax code.

0:00 /02:46'Age of cheap oil is over'

The loopholes are designed to let U.S. companies compete with their foreign counterparts, which
often have a lower corporate tax rate.

Jeffers noted that Exxon's tax bill can fluctuate wildly from year to year. In 2008 the company paid 
over 35% of its profit to the government, while in 2009 it was near zero due to an overpayment from 
the year before. In 2010 it was about 18%.

Tax Justice Center's McIntyre said his own calculations show Exxon's tax rate over the last three 
years is a bit less than the company is claiming, although it's still in the same ball park.

Still, he said the industry has plenty of money and that what it pays in taxes is too low. McIntyre 
believes the oil industry should lose its $4 billion a year in tax breaks and that loopholes for 
companies in general should be closed.

"The oil industry is awash in tax subsidies, subsidies they obviously don't need," he said. "We have a 
budget deficit."

Jeffers said it's unfair to single out the oil industry and take away the tax breaks that other 
manufacturers enjoy. He noted that while the industry's profits seem large, its profit margins are 
about average and that it's only being singled out because gas prices are high.



If it's the deficit we're concerned about, Jeffers said opening up more areas to oil and gas drilling in 
this country would do more to add jobs and inject revenue into government coffers than simply 
upping the tax rate.

"Taxes don't create economic activity, they take from it," he said.

Jeffers and McIntyre might as well be proxies for the Republican House and Democrat-controlled 
Senate. In the next few weeks Democrats will push for an end to tax breaks and Republicans will call 
for more drilling.

Let the dogfight begin. *



Exxon Says It Does Pay U.S. 
Income Taxes
c ?

V  '■■■' '^C hristopher Helm an. Forbes S ta ff

Recently we published the story "What the Top U.S. Companies Pay In Taxes/' and a related 
blog post, "Big Oil's Tax Bill." What's received the most attention from readers and bloggers 
was our assertion that ExxonMobil, despite recording more than $15 billion in income taxes, 
"paid none of its 2009 income taxes in the U.S."

Although I came up with that by reading the company's annual 10-k filing with the SEC, 
ExxonMobil spokesman Alan Jeffers assures me that this is wrong, that Exxon did indeed 
pay substantial income taxes to the U.S. Treasury in 2009, and that it overpaid taxes in 
2008. How much? Well, Jeffers says so far he's not at liberty to disclose that information. 
"That's not something we're required to disclose, nor do we."

So what gives? Jeffers explains that what ExxonMobil reports in its annual consolidated 
financial statements is just accounting, that the numbers reflect expenses or credits 
recorded throughout the year and "do not represent our tax bill," which has not yet been 
filed, let alone settled. The financial results listed in the 10-k "is an accurate reflection of 
what it is, but not what you thought it was," says Jeffers.

What the financial statement says is that ExxonMobil, in 2009, after a handful of deferrals, 
recorded a total U.S. income tax benefit (i.e., a refund) of $46 million. Next to this, it shows 
total non-U.S. income taxes of $15,165 billion.

My mistake was in thinking that these figures somehow reflected actual tax benefits and 
liabilities. So what we should have written was that ExxonMobil "recorded" no U.S. income 
taxes for 2009 instead of "paid." All you re-bloggers out there, please note the clarification. 
Mea culpa.

And for all you commenters outraged that Exxon isn't paying taxes in the U.S., don't worry, 
it is. Our article only focused on income taxes, but it's worth noting that the 10-k also 
records $7.7 billion in other taxes in the U.S. (like sales taxes) and more than $50 billion of 
other taxes and duties paid (I mean recorded) overseas.

There's a lingering issue here. If Exxon's income tax line items don't mean what they say, 
then what does that imply about other important stuff? Are "earnings after income taxes," 
really $19.28 billion? Are earnings per share really $3.99? Does it all wash out? We've asked 
Exxon to explain and will let you know what they say.



Forbes
■ ■ ■ ■ ■ ■ ■ ■ ■ ■ c o m

Beltw ay

What The Top U.S. Companies Pay In Taxes
Christopher Helman, 04.01.10, 3:00 PM ET 
HOUSTON -

As you work on your taxes this month, here's something to raise your hackles: Some of the world’s 
biggest, most profitable corporations enjoy a far lower tax rate than you do-that is, if they pay taxes at all.

The most egregious example is General Electric. Last year the conglomerate generated $10.3 billion in 
pretax income, but ended up owing nothing to Uncle Sam. In fact, it recorded a tax benefit of $1.1 billion.

Avoiding taxes is nothing new for General Electric. In 2008 its effective tax rate was 5.3%; in 2007 it was 
15%. The marginal U.S. corporate rate is 35%.

How did this happen? It's complicated. GE's tax return is the largest the IRS deals with each year-some 
24,000 pages if printed out. Its annual report filed with the Securities and Exchange Commission weighs 
in at more than 700 pages.

Inside you'll find that GE in effect consists of two divisions: General Electric Capital and everything else. 
The everything else-maker of engines, power plants, TV shows and the like-would have paid a 22% tax 
rate if it was a standalone company.

It’s GE Capital that keeps the overall tax bill so low. Over the last two years, GE Capital has displayed an 
uncanny ability to lose lots of money in the U.S. (posting a $6.5 billion loss in 2009), and make lots of 
money overseas (a $4.3 billion gain). Not only do the U.S. losses balance out the overseas gains, but GE 
can defer taxes on that overseas income indefinitely. The timing of big deductions for depreciation in GE 
Capital's equipment leasing business also provides a tax benefit, as will loan losses left over from the 
credit crunch.

But it's the tax benefit of overseas operations that is the biggest reason why multinationals end up with 
lower tax rates than the rest of us. It only makes sense that multinationals "put costs in high-tax countries 
and profits in low-tax countries," says Scott Hodge, president of the Tax Foundation. Those low-tax 
countries are almost anywhere but the U.S. "When you add in state taxes, the U.S. has the highest tax 
burden among industrialized countries," says Hodge. In contrast, China's rate is just 25%; Ireland's is 
12.5%.

Corporations are getting smarter, not just about doing more business in low-tax countries, but in moving 
their more valuable assets there as well. That means setting up overseas subsidiaries, then transferring 
to them ownership of long-lived, often intangible but highly profitable assets, like patents and software.

As a result, figures tax economist Martin Sullivan, companies are keeping some $28 billion a year out of 
the clutches of the U.S. Treasury by engaging in so-called transfer pricing arrangements, where, say, 
Microsoft's overseas subsidiaries license software to its U.S. parent company in return for handsome 
royalties (that get taxed at those lower overseas rates).
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S e n a t e  B i l l  2 0 1  w o u l d  r e i n s t a t e  

t h e  s e p a r a t e  a c c o u n t i n g  m e t h o d  

o f  c a l c u l a t i n g  c o r p o r a t e  i n c o m e  

t a x  p a i d  b y  t h e  o i l  a n d  g a s  
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U n d e r  s e p a r a t e  a c c o u n t i n g ,  o i l  

a n d  g a s  c o m p a n i e s  p a y  t a x  o n  

t h e  i n c o m e  t h e y  e a r n  w i t h i n  a  

p a r t i c u l a r  j u r i s d i c t i o n  a s  
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T h i s  m e t h o d  i s  u s e d  b y  E V E R Y  

o i l  a n d  g a s  p r o d u c i n g  n a t i o n  i n  

t h e  w o r l d ,  i n c l u d i n g  t h e  U n i t e d  

S t a t e s , a c c o r d i n g  t o  a  M a r c h  9 ,  

2 0 1 2 ,  a n a l y s i s  b y  R o g e r  M a r k s ,  

r e q u e s t e d  b y  L B & A .



I t  i s  a l s o  u s e d  b y  s o m e  U . S .  

s t a t e s ,  i n c l u d i n g  O k l a h o m a  a n d  

M i s s i s s i p p i ,  a n d  i s  o f f e r e d  a s  a n  

o p t i o n  t o  O & G  t a x p a y e r s  i n  

L o u i s i a n a .



S i n c e  o i l  p r o d u c t i o n  i n  A l a s k a  

b e g a n ,  t h e  O & G  i n d u s t r y  h a s  

s t r o n g l y  u r g e d  t h e  S t a t e  t o  u s e  a  

w o r l d w i d e  a p p o r t i o n m e n t  

m e t h o d  f o r  c a l c u l a t i n g  t h e i r  

i n c o m e  t a x .



• The O&G industry is the only 
industry in Alaska that uses this 
method.

• The income of other multinational 
corporations operating in Alaska 
is apportioned on a “water s edge” 
or U.S.-only basis.



•  I n  t h e  m i d - 7 0 s ,  A l a s k a  r e a l i z e d  

t h a t  i t  w o u l d  l o s e  s i g n i f i c a n t  

r e v e n u e  u n d e r  t h e  

a p p o r t i o n m e n t  m e t h o d .

•  A f t e r  6 3  h e a r i n g s  a n d  4  y e a r s  o f  

a n a l y s i s  a n d  d e b a t e ,  t h e  

l e g i s l a t u r e  a d o p t e d  s e p a r a t e  

a c c o u n t i n g  i n  1 9 7 8 .

8



U n d e r  A S  4 3 . 2 1 ,  r e v e n u e s  

g e n e r a t e d  i n  A l a s k a ,  l e s s  

e x p e n s e s ,  b e c a m e  t h e  b a s i s  f o r  

t h e  9 . 4 %  s t a t e  c o r p o r a t e  i n c o m e  

t a x .

9



T h e  o i l  c o m p a n i e s  s u e d .  T h e y  

l o s t  i n  t h e  l o w e r  c o u r t  a n d  

a p p e a l e d  t o  t h e  S t a t e  S u p r e m e  

C o u r t .



F o u r  y e a r s  l a t e r ,  i n  1 9 8 2 ,  t h e  

S t a t e  r e v e r t e d  t o  t h e  

a p p o r t i o n m e n t  s y s t e m  b e c a u s e  

t h e  l e g i s l a t u r e  f e a r e d  a  p o t e n t i a l  

c o s t  o f  $ 1 . 8  b i l l i o n  i f  A l a s k a  l o s t .



i s :

A p r i l ,

1 2 .  T h e  e s t i m a t e d  t o t a l  r e f u n d  l i a b i l i t y  o f  t h e  S t a t e

YEAR E S T IM A T E D  T O T A L REFUND L I A B I L I T Y

1 9 7 8  $ 1 2 2 , 0 0 0 , 0 0 0

1 9 7 9  3 1 1 , 0 0 0 , 0 0 0

1 9 8 0  5 7 0 , 0 0 0 , 0 0 0

1 9 8 1  8 2 1 , 0 0 0 , 0 0 0

TO TA L $ 1 , 8 2 4 , 0 0 0 , 0 0 0
*

F u r t h e r  y o u r  a f f i a n t  s a i t h  n a u g h t .

s l o n e r  
D e p a r t m e n t  o f  R e v e n u e

S U B S C R IB E D  AND SWORN TO b e f o r e  me t h i s  ^ 2 ^ d a y  o f

1 9 8 4 .



A t  t h e  t i m e ,  t h e  l e g i s l a t u r e  s a w  

t h a t  a s  t o o  g r e a t  a  l i a b i l i t y ,  g i v e n  

t h e  t r e a s u r y  b a l a n c e  i n  1 9 8 1 .



H o w e v e r ,  t w o  y e a r s  l a t e r ,  t h e  s t a t e  

w o n  o n  a l l  p o i n t s  a t  t h e  A l a s k a  

S u p r e m e  C o u r t ,  a n d  i n  1 9 8 6 ,  t h e  

U n i t e d  S t a t e s  S u p r e m e  C o u r t  

d e c l i n e d  t h e  o i l  c o m p a n i e s ’  a p p e a l  

r e q u e s t ,  s t a t i n g  t h e r e  w e r e  n o  

f e d e r a l  i s s u e s .



S e p a r a t e  a c c o u n t i n g  h a s  n e v e r  

b e e n  r e i n s t a t e d .
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I n  2 0 0 0 ,  t h e  D e p a r t m e n t  o f  

R e v e n u e  e s t i m a t e d  t h a t  A l a s k a  

l o s t  $ 4 . 7  b i l l i o n  b e t w e e n  1 9 8 2  

a n d  1 9 9 7  b e c a u s e  o f  t h e  s w i t c h  

f r o m  s e p a r a t e  a c c o u n t i n g  t o  

a p p o r t i o n m e n t .



C o m p a riso n  o f A ctu a l O il and G a s  C o rp o ra te  In c o m e  T e x  
C o lle cte d  w ith E st im a te d  R e v e n u e s u s in g  a S e p a ra te  A c c o u n t in g

In co m e  T a x  A p p ro a ch
(In M illions) P

Estimated / y j
Actual O&G Separate ( y
Income Tax Accounting 

Collected Revenues Difference
1982 2 4 2 .5 0 8 3 / 6 2 5 9 5 .1 2
1983 2 3 6 .0 0 7 9 6 .1 5 6 6 0 .1 5
1984 2 6 5 .1 0 7 8 2 .8 6 5 1 7 .7 6
1985 1 6 3 .6 0 7 9 7 .0 0 6 2 8 .4 0
1986 1 8 1 .0 0 3 4 1 .0 0 1 6 0 .0 0
1987 2 0 5 .0 0 5 6 2 .0 0 3 5 7 .0 0
1988 19 8 .0 0 3 9 6 .0 0 1 9 8 .0 0
1989 1 7 4 .0 0 4 7 3 .0 0 2 9 9 .0 0
1990 4 0 8 .0 0 5 9 8 .0 0 3 9 0 .0 0
1991 2 3 7 .0 0 4 1 0 .CO 1 7 3 .0 0
1992 18 9 .0 0 3 8 5 .0 0 1 9 6 .0 0
1992 9 0 .0 0 2 6 4 .0 0 17 4  0 0
1994 9 8 .0 0 2 1 9 .0 0 1 2 1 .0 0
1995 2 0 6 .0 0 2 7 0 .0 0 6 4 .0 0
1996 2 8 1 .0 0 4 0 8 .0 0 1 2 7 .0 0
1997 2 5 9 .0 0 3 5 5 .0 0 9 6 .0 0

T O T A L S  $ 3 , 2 3 8 . 2 0  $ 7 , 8 9 4 . 6 3  $ 4 , 6 5 6 . 4 3



T h e  D O R  f i s c a l  n o t e  f o r  t h i s  b i l l  

a l s o  e s t i m a t e s  t h a t  A l a s k a  i s  

l o s i n g  a b o u t  $ 2 5 0  m i l l i o n  a  y e a r  

d u e  t o  i t s  u s e  o f  w o r l d w i d e  

a p p o r t i o n m e n t  a s  o p p o s e d  t o  

s e p a r a t e  a c c o u n t i n g .



S t a t e m e n t s  m a d e  o v e r  t h e  p a s t  

d e c a d e  b y  o i l  i n d u s t r y  e x e c u t i v e s  

s u p p o r t  t h e  c o n c l u s i o n  t h a t  

A l a s k a  l o s e s  i n c o m e  u s i n g  

f o r m u l a r y  a p p o r t i o n m e n t .



“  . . .  N o r w a y ,  t h e  U . K . ,  A l a s k a ,  

I n d o n e s i a ,  a l l  h a v e  r e l a t i v e l y  

h i g h ,  h i g h e r  t h a n  a v e r a g e  

m a r g i n s . ”

Jeffrey Wayne Sheets, CFO and Senior VP of Finance for 
ConocoPhillips, in a 2011 Q3 conference call.



“Talk about Alaska, we like Alaska.. . .  
Last year 240,000 BOE a day, strong 
cash margins in this area ... Well 
invest $350 million in exploitation this 
year, all at very good returns.”

F r o m  G r e g  G a r l a n d ,  S e n i o r  V i c e  P r e s i d e n t  o f  E x p l o r a t i o n  a n d  P r o d u c t i o n  f o r  t h e  

A m e r i c a s  w i t h  C o n o c o P h i l l i p s .  S a i d  o n  M a r c h  2 3 ,  2 0 1 1 .



“  . . .  A l a s k a ' s  r o l e  i n  B P ' s  p o r t f o l i o  i s  

t o  p r o v i d e  a  s t a b l e  p r o d u c t i o n  

b a s e  a n d  c a s h  f l o w  t o  f u e l  

g r o w t h  e l s e w h e r e  i n  t h e  b u s i n e s s  

w h i l e  i m p r o v i n g  m a r g i n s  a n d  

r e t u r n s . ”

Alaska Business Unit, M id-Stream  Alaska, Trans-Alaska Pipeline Pum p 
S tation E lectrification D ecision Support Package -  Sanction, February 9 , 
2 0 0 4 , page 1 3
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These statements are confirmed by 
information contained in Securities 
and Exchange Commission filings, 
which show that per BOE earnings 
in Alaska for ConocoPhillips are 
nearly double what they are in the 
Lower 48 or the rest of the world.



A Legislative Research report issued 
yesterday compares net income per 
BOE from Alaska, the Lower 48 and 
the rest of the world from 2000-2010.
• Alaska average: $13.10
• Lower 48 average: $8.79
• Rest of world average: $8.37



One cause of this difference in net 
income per BOE is lower value gas 
production in other jurisdictions 
intermingled with higher value oil 
production. But this intermingling 
is exactly what occurs with 
formulary apportionment.



Figure 3: ConocoPhillips: Net Income per Barrel of Oil Equivalent

■— ■"Alaska — lower 48 — International ——  Global

Legislative Research Services Report 12.250, March 2012



Table 2: ConocoPhillips: Net Income per Barrel of Oil Equivalent (BOE)
J u r is d ic t io n 2 0 0 0 2 0 0 1 2 0 0 2 2 0 0 3 2 0 0 4 2 0 0 5 2 0 0 6 2 0 0 7 2 0 0 8 2 0 0 9 2 0 1 0 A v e ra g e

A la s k a $ 8 .9 7 $ 6 .0 1 $ 6 .1 9 $ 1 0 .4 3 $ 1 4 .3 6 $ 2 0 .3 8 $ 2 1 .0 8 $ 2 0 .6 6 $ 2 2 .8 4 $ 1 5 .7 3 $ 1 9 .4 7 $ 1 5 .1 0

L o w e r  48 $ 9 .1 3 $ 8 .0 2 $ 3 .7 7 $ 8 .4 2 $ 1 0 .5 6 $ 1 5 .9 6 $ 1 0 .6 3 $ 9 .8 0 $ 1 4 .3 9 ($0 .2 0 ) $ 6 .2 6 $ 8 .7 9

In te rn a t io n a l $ 5 .3 5 $ 3 .6 1 $ 3 .3 3 $ 5 .6 9 $ 9 .2 7 $ 1 2 .3 3 $ 1 3 .1 7 $ 1 .0 6 $ 1 8 .9 6 $ 3 .8 9 $ 1 7 .6 2 $ 8 .5 7

G lo b a l $ 7 .5 4 $ 5 .6 2 $ 4 .4 3 $ 7 .3 2 $ 1 0 .7 5 $ 1 4 .7 9 $ 1 3 .7 3 $ 7 .0 2 $ 1 8 .2 6 $ 4 .3 9 $ 1 4 .8 6 $ 9 .8 8

P ro p o r t io n  o f  BOE P ro d u c t io n A v e ra g e

A la s k a 3 5 .9 % 47 .6% 35 .6% 2 3 .6% 24 .1% 22 .0% 1 5 .5% 16.6% 15 .5% 1 1 .9% 14.4% 2 3 .9 %

L o w e r  48 2 3 .8 % 1 9 .6% 19.2% 1 8 .8% 19 .8% 19 .1% 2 6 .2% 30.9% 28 .3% 22 .2% 26.7% 2 3 .1 %

In te rn a t io n a l 4 0 .4 % 32 .7% 45 .1% 57 .6% 56 .1% 59.0% 5 8 .2% 52.5% 56 .2% 6 5 .9% 58.9% 5 3 .0 %
Notes: ''Barrel o f oil equivalent" expresses the amount of a given fuel required to  equal the amount of energy contained in one standard U.S. barrel of crude oil (42 gallons). For instance, 
a generally accepted BOE approximation fo r natural gas is 5,800 cubic feet (5.S Mcf). Please note, however, tha t the amount o f energy provided by crude oil (or any fuel) varies by 
production location or, more precisely, the grade of oil produced. Therefore, BOE figures should be viewed as estimates. The figures in th istab le  are the results of dividing net income by 
the aggregate BOE production of oil, natural gas, and natural gas liquids.
Source: Legislative Research calculations based on annual filings o f form 10-K w ith  the U.S. Securities and Exchange Commission posted to the EDGAR online database, 
http://www.sec.gov/edgar/searchedgar/webusers.htm .

http://www.sec.gov/edgar/searchedgar/webusers.htm


R e c e n t l y  i n t e r n a t i o n a l  o i l  i n d u s t r y  

c o n s u l t a n t  P e d r o  V a n  M e u r s  

t e s t i f i e d  t o  t h i s  c o m m i t t e e  t h a t  h e  

b e l i e v e s  w o r l d w i d e  a p p o r t i o n m e n t  

i s  c u m b e r s o m e ,  a n  o b s t a c l e  t o  n e w  

i n v e s t m e n t ,  a n d  n o t  i n  t h e  s t a t e  s  

b e s t  i n t e r e s t .



P e d r o  V a n  M e u r s :  “ I  h a v e  

a l w a y s  b e e n  i n  f a v o r  o f  

c a l c u l a t i n g  t h e  A l a s k a  p o r t i o n  o f  

t h e  c o r p o r a t e  i n c o m e  t a x  

e n t i r e l y  o n  t h e  r e v e n u e s  a n d  

c o s t s  a t t r i b u t a b l e  t o  A l a s k a  a n d  

n o t  t o  a n y  o t h e r  p a r t  o f  t h e  

w o r l d . ”



P e d r o  V a n  M e u r s  o n  

w o r l d w i d e  a p p o r t i o n m e n t :  " I t

m e s s e s  u p  s i g n i f i c a n t l y  t h e  

A l a s k a  p o s s i b i l i t y  f o r  g i v i n g  t h e s e  

k i n d  o f  i n c e n t i v e s ,  m a k i n g  t h e s e  

k i n d  o f  r u l e s ,  a l l o w i n g  

i n t e r n a t i o n a l  c o m p a n i e s  t o  

b e n e f i t ”



P e d r o  V a n  M e u r s  o n  

a p p o r t i o n m e n t :  “It makes the tax 
system very cumbersome to run. In 
fact, it is actually an obstacle to 
investment in Alaska because it is 
very difficult to explain to any 
newcomer how you even have to 
calculate your state corporate income 
tax”



P e d r o  V a n  M e u r s  c o n c l u d i n g  

s t a t e m e n t  o n  s e p a r a t e  

a c c o u n t i n g :  “ I t  g i v e s  y o u  f a r  

m o r e  p o l i t i c a l  f r e e d o m  t o  p u r s u e  

t h e  i n t e r e s t s  o f  t h e  s t a t e  t h e  w a y  

t h e  s t a t e  w a n t s  t o  d o . ”



A  r e v i e w  o f  t h e  h i s t o r y  o f  t h i s  

i s s u e  i s  i n s t r u c t i v e  a s  t h e  

l e g i s l a t u r e  r e c o n s i d e r s  s e p a r a t e  

a c c o u n t i n g  a n d  o t h e r  c h a n g e s  

t o  o u r  o i l  t a x  r e g i m e .
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• In 1949, the territorial income tax 
enacted. This tax remain 
essentially unchanged until 1978.

• Income of multi-state 
corporations in Alaska was 
apportioned on the basis of three 
factors: property, payroll and sales.



This method of apportionment 
was developed principally for 
mercantile businesses.

Over many years, it became 
apparent that it s y s t e m a t i c a l l y  

u n d e r - c a l c u l a t e s  i n c o m e  

a t t r i b u t a b l e  t o  o i l  p r o d u c t i o n .



The oil industry in testimony will 
likely tell you that Alaska should 
maintain formulary apportionment 
to be consistent with many other 
states, avoid the potential for 
duplicative taxation, and sidestep 
the administrative burdens 
associated with separate accounting.
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H o w e v e r ,  a l l  o f  t h e  c o n s t i t u t i o n a l  

i s s u e s  r e g a r d i n g  d u p l i c a t i v e  a n d  

d i s c r i m i n a t o r y  t a x a t i o n  h a v e  

b e e n  r e s o l v e d ,  a n d  t h e  f i s c a l  

b e n e f i t s  o f  s e p a r a t e  a c c o u n t i n g  

c l e a r l y  o u t w e i g h  t h e  c o s t s  a n d  

a d m i n i s t r a t i v e  c h a l l e n g e s .



•  A cco rd in g  to  th e  fisca l no te  su bm itte d  by  
DOR , separate a ccoun tin g  w o u ld  have 
generated abou t $ 2 5 0  m illio n  m o re  in  each 
o f th e  5  p reced ing  fisca l years.

•  The cost o f  a d m in is te r in g  th e  system  are 
es tim a ted  to  be abou t $5 2 5 ,0 0 0 /year, 
p r im a r ily  to  h ire  4  new  ta x  aud ito rs .

•  Thus th e  bene fits  are ro u g h ly  4 7 5  tim es  
grea te r th a n  th e  costs.
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TOP FIVE OIL COMPANIES 
CORPORATE INCOME TAX COMPARISON

2006 2007 2008 2009 2010

Production Tax Value (PTV) 
Production Tax net of Credits

8,269,2S3.754
1,648,686,505

12,373,309,410
3,486,434,327

16,639,085,462
7,121,145,726

8,123,576,735
2,033,891,379

10,267,505,397
3,023,427.665

PTV net of Production Tax/ 
Subtotal Production Income 6,620,567,249 8,886,875,083 9,517,939,736 6,089,685,356 7,244,077,732

Transportation Income * (24,892,884) 186,438,182 (653,974,506) (456,078,939) (454,804,489)

Taxable Income (A) 6,595,674,365 9,073,313,265 8,863.965,230 5,633,606,417 6,789,273,243

Tax @ 9.4% (B) 619,993,390 852,891,447 833,212,732 529,559,003 638,191,685

Actual Corporate Income Tax Paid (C) 630,307,274 570,389,248 642,563,992 293,204,318 385.633,537

Difference (B - C) (10,313,884) 282,502,199 190,648,740 236,354,685 252,558,148

Effective Tax Rate Paid (C / A ) 9.6% 6.3% 7.2% 5.2% 5.7%

* Using FERC Form 6, Net Carrier Operating Income. Certain companies may include Transportation activities outside of Alaska. 

{A) Taxable income does not include apportioned other income.

(C) Certain 2006-2008 returns are audited and/or amended.

Avg.

190,349,978
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•  I t s  t r u e  t h a t  u n t i l  t h e  1 9 7 0 s ,

A l a s k a  l a c k e d  t h e  r e s o u r c e s  a n d  

s t a f f  t o  a d m i n i s t e r  a  c o r p o r a t e  

i n c o m e  t a x  e f f e c t i v e l y .

•  R e t u r n s  w e r e  g e n e r a l l y  a c c e p t e d  a s  

f i l e d  a n d  f i e l d  a u d i t s  w e r e  n e v e r  

c o n d u c t e d .  H o w e v e r ,  t h a t  i s  n o t  

t h e  c a s e  t o d a y .



As the development of Prudhoe 
Bay approached, interest w ithin  
the legislature on appropriate 
methods of taxation increased.



L e g i s l a t i v e  c o n s u l t a n t s  w a r n e d  t h a t  

A l a s k a  w o u l d  r e c e i v e  l i t t l e  i n c o m e  t a x  

f r o m  t h e  O & G  i n d u s t r y ,  n o t  o n l y  

b e c a u s e  o f  t h e  a p p o r t i o n m e n t  

f o r m u l a ,  b u t  a l s o  b e c a u s e  t h e  s t a t e  

t a x  w a s  b a s e d  o n  f e d e r a l l y  t a x a b l e  

i n c o m e ,  w h i c h  u s u a l l y  a m o u n t e d  t o  

v e r y  l i t t l e .



T h e y  a r g u e d  t h a t  i n c o m e  t a x  s h o u l d  

b e  t i e d  t o  p r o f i t a b i l i t y ,  r a t h e r  t h a n  

p r o d u c t i o n ,  p r o p e r t y ,  p a y r o l l ,  s a l e s ,  

o r  o t h e r  v a r i a b l e s  w h i c h  d o  n o t  

r e p r e s e n t  t h e  h e a l t h  o r  v i a b i l i t y  o f  

t h e  i n d u s t r y

T h e s e  a r g u m e n t s  a r e  t r u e  t o d a y



S i n c e  l i t t l e  o f  A l a s k a ’ s  o i l  i s  s o l d  

i n s t a t e ,  t h e  s a l e s  f a c t o r ,  w h i c h  i s  

s t i l l  p a r t  o f  t h e  f o r m u l a ,  m i n i m i z e s  

i n c o m e  g e n e r a t e d  f r o m  A l a s k a .



T h e  p r o p e r t y  f a c t o r  i s  a l s o  n o t  a s  

r e f l e c t i v e  o f  v a l u e  a s  o n e  m i g h t  

e x p e c t .  I t  d o e s  n o t  i n c l u d e  t h e  v a l u e  

o f  o i l  o r  g a s  i n  t h e  g r o u n d ,  a n d  

f a c i l i t i e s  a r e  v a l u e d  a t  t h e i r  o r i g i n a l  

c o s t ,  n o t  t h e i r  v a l u e  t o d a y .



F o r m u l a r y  a p p o r t i o n m e n t  a l s o  f a i l s  

t o  r e c o g n i z e  t h e  g r e a t e r  p r o f i t a b i l i t y  

o f  p r o d u c t i o n ,  c o m p a r e d  w i t h  

r e f i n i n g  o r  r e t a i l  s a l e s .

I t  d o e s n ' t  r e f l e c t  t h a t  n o t  a l l  f a c e t s  o r  

a r e a s  o f  a  c o m p a n y  a r e  e q u a l l y  

p r o f i t a b l e .
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I n  a d d i t i o n ,  f o r m u l a r y  

a p p o r t i o n m e n t  t r e a t s  c o m p a n i e s  

w i t h  t h e  s a m e  e a r n i n g s  ( t h o s e  

d o i n g  b u s i n e s s  o n l y  i n  A l a s k a  a n d  

m u l t i n a t i o n a l  c o r p o r a t i o n s )  

d i f f e r e n t l y .



“The three-factor formula bestows a 
benefit on multistate oil companies that 
is not shared by other Alaskan 
businesses. It allows those corporations 
to pay tax on only a fraction of their 
Alaska income, which substantially 
lowers their effective tax rate...”

State of Alaska brief to Alaska Supreme Court, April 27,1984
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D u r in g  th e  h e a r in g s  o n  A S  4 3 .2 1 , le g is la to rs  
a s ke d  a b o u t th is :

•  S e n a to r J o h n  H u b e r : “ D o e s  S O H IO  
o b je c t to  p a y in g  9 .4 %  o n  its  t r u e  n e t  
in c o m e  th e  sam e  as th e y  w o u ld  h a ve  to  i f  
th e y  w e re  s t r ic t ly  a n  A la s k a n  
c o rp o ra t io n ? ”

•  S O H IO  V ic e  P re s id e n t R ic h a rd  
D o n a ld s o n : “ Yes”
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In  1 9 7 7 , the Departm ent o f Revenue acknowledged 
some o f the drawbacks o f fo rm u la ry apportionm ent, 
in c lud ing :
1 . the federal tax base on w h ich  i t  is based (fo r U.S. 

corporations) allows fo r s ign ifican t and 
undesirable erosions in  the tax base;

2 . the polices underly ing many federal tax 
exemptions, credits and deductions are irre levant 
to  or inconsistent w ith  state objectives; and

3 . none o f the property, payro ll o r sales factors tru ly  
represent O&G producing a c tiv ity  in  Alaska.
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D u rin g  the same period, the 
O & G  industry made m any of 
the same arguments heard 
today about ACES.

5 i



T h e y  sa id  sepa ra te  a c c o u n tin g  :

1 . w o u ld  have an  adve rse  im p a c t o n  
e x p lo ra t io n  a n d  d e v e lo p m e n t in v e s tm e n t  
in  A la s ka ;

2 . w as unne ce ssa ry  because A la s ka  a lre a d y  
im p o se d  one  o r th e  h ig h e s t ta x  b u rd e n s  o f  
a n y  s ta te  o n  th e  O & G  in d u s try ; a n d

3 . i l lu s tra te d  th e  in s ta b il i t y  o f  th e  A la s ka  
bus ine ss  c lim a te .
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• Exxon released a “Business Climate 
Analysis” showing Alaska ranked 47th 
and 48th out of the 50 states on 2 
important measures of business 
friendliness.

• The company argued that separate 
accounting would make it worse.
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Despite O&G industry opposition to 
separate accounting in Alaska, its 
interesting to note that elsewhere they 
have sued to be able to use this 
methodology.
Even in Alaska, industry has sued in 
support of the right to use separate 
accounting.
( S e e  S t a t e  o f  A l a s k a  v .  A m o c o  P r o d u c t i o n  C o m p a n y ,  6 7 6  P .  2 d  5 9 5 , 

S u p r e m e  C o u r t  o f  A l a s k a . )



Separate accounting has several additional 
benefits the sponsor would like to highlight:

1. It doesn’t tax a company until that 
company makes a profit. Under 
apportionment, companies begin to pay 
taxes as soon as they set up shop in 
Alaska. In this manner, separate 
accounting encourages new business 
development.



2. If a company invests in Alaska, it drives 
down that company’s corporate income 
tax. It is an incentive to additional 
investment.

3 . If oil development in Alaska becomes 
less profitable than elsewhere, that 
change in profitability is reflected in the 
corporate income tax. Under that 
circumstance, it would result in a well- 
deserved tax cut for the oil industry.
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. The separate accounting methods 
proposed in SB 201 are nearly 
identical to methods used by 
other states, the IRS, and other 
nations. They are also consistent 
with OECD model treaties.



In closing, as the State argued in 
1984 to the Alaska Supreme Court, 
separate accounting “foregoes the 
surrogates and assumptions of 
mathematical formulas and looks 
instead at actual revenues and costs 
of in-state operations.”
S t a t e  o f  A l a s k a  b r i e f ,  A p r i l  2 7 , 1 9 8 4 ,  p a g e  4 1 .
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It is  a  fa i r  a n d  e q u ita b le  m e th o d  

o f  a s s e s s in g  c o r p o r a te  in c o m e  
ta x e s  t h a t  is  u s e d  s u c c e s s fu lly  

a r o u n d  th e  w o r ld  a n d  in  o th e r  
U .S. s ta te s .



S t a t e  o f  A l a s k a

D e p a r t m e n t  o f  R e v e n u e  

C om m issioner B ryan  Butcher  \%

SEAN PARNELL, GOVERNOR
333 Willoughby Avenue, 1111' Floor 

P.O. Box 110400 
Juneau, Alaska 99811-0400 

Phone: (907) 465-2300 
Fax: (907) 465-2389

The Honorable Bert Stedman March 24, 2012
Alaska State Legislature 
State Capitol, Room 516 
Juneau, Alaska 99801

Dear Senator Stedman,

You asked for clarification o f  some of the information contained in a PowerPoint presentation 
prepared by the sponsor o f  SB 201, separate accounting for oil and gas corporations and 
presented during a hearing in Senate Finance on March 20,2012. Specifically, you requested the 
following:

1. In slide 4, the bill sponsor stated, “This method [separate accounting] is used by Every oil 
and gas producing nation in the world, including the United States . . . ” In testimony 
offered by the Department o f  Revenue, we stated that the U.S. does not calculate tax on a 
separate accounting basis, the U.S. calculates tax on a “separate entity” basis. You 
requested an explanation o f the difference between “separate accounting” and “separate 
entity” reporting.

Separate accounting requires a corporation to detennine the amount o f taxable income 
earned within each taxing jurisdiction and pay tax only on the amount earned within a 
specific jurisdiction. For example, to compute Alaska taxable income on a separate 
accounting basis, a corporation that conducts activity within and outside Alaska would 
determine the income earned in Alaska and pay tax on those earnings only to Alaska. 
Other income earned by the corporation outside Alaska, would not be subject to tax by 
Alaska.

Separate entity reporting requires a corporation located within a specific jurisdiction to 
pay tax on the corporation’s entire net income regardless o f where the activity took place. 
Under U.S. federal tax law, companies that are incorporated in the U.S. that conduct 
activity both within the U.S. and in foreign countries are taxed on their total net income 
regardless o f the fact that some o f  that income was earned outside the U.S. Thus, the 
U.S. government taxes a domestic corporation on all o f  its worldwide income. This 
method is not separate accounting, it is separate entity reporting.



2. On slide 39, you asked DOR to explain why transportation income reported by the oil and 
gas companies in 2007 was a positive amount when, in all other years, they reported 
losses.

The transportation income or loss as shown on this slide was aggregated from Federal 
Energy Regulatory Commission (FERC) Form 6 -  Annual Report o f Oil Pipeline 
Companies filed by the various oil and gas corporations operating in Alaska. This 
information is publicly available and can be found on FERC’s website at www.ferc.gov. 
We reviewed the FERC reports and the anomaly is attributed to filings made by BP 
Pipelines (Alaska), Inc. In all years, pipeline transportation revenue and expenses are 
fairly constant for all companies except BP. In calendar year 2007, BP Pipelines 
(Alaska), Inc. reported significantly more pipeline revenue than in the succeeding three 
years. There is nothing within the FERC report that explains this sudden and apparently 
one-time increase in pipeline revenue. DOR doesn’t have any further insight that it can 
provide regarding this increase.

3. On slide 39, you asked why the “Actual Corporate Income Tax Paid” did not agree with 
total corporate income tax as shown in DOR’s Revenue Sources Book (RSB).
As explained during testimony provided by the department, slide 39 is an analysis o f  
corporate income tax o f the top 5 oil companies operating in Alaska. Other smaller oil 
and gas producing companies were not included in this analysis as DOR was requested to 
do a “quick” analysis based on criteria given to DOR by the sponsor o f the House version 
o f  SB 201. However, we believe that the top 5 oil companies is a fair representation of  
the total oil and gas corporate tax paid in calendar years 2006 through 2010. Below is a 
reconciliation o f  Actual Corporate Income Tax Paid as shown on slide 39 to total oil and 
gas corporate income tax collected as reported in the RSB for FY 2007 through FY 2011. 
It is important to note that the RSB is reported on a fiscal year and cash basis. Corporate 
income tax returns are filed on a calendar year and accrual basis. For example, corporate 
income tax payments for calendar year 2010 are reported in both the FY 2010 and the FY 
2011 RSB. Most o f the difference between the amount reported on the returns and the 
RSB are timing differences related to estimated tax payments.

Corporate Income Tax As uled (Tax Returns) Compared to As Collectec (RSB)

As
Reported

FY 2007/ 
CY 2006 
(Millions)

FY 2008/ 
CY 2007 
(Millions)

FY 2009/ 
CY 2008 
(Millions)

FY 2010/ 
CY 2009 
(Millions)

FY 2011/ 
CY 2010 
(Millions)

RSB $594.4 $605.8 $492.2 $447.9 $542.1
Tax
Returns

$630.3 $570.4 $642.5 $293.2 $385.6

Difference ($35.9) $35.4 ($150.3) $154.7 $156.4

The additional tax reported in the RSB for FY 2011 is primarily due to estimated tax 
payments made in FY 2011 by corporations for their calendar year 2011 tax year which 
ended December 31, 2011. We expect these estimated tax payments will be reported by 
oil and gas corporations as total corporate income tax for calendar year 2011 when they 
file their returns in October o f this year.

http://www.ferc.gov


We believe this letter addresses all o f  the questions you currently have related to SB 201. 
If you have further questions, please contact Johanna Bales by email at 
iohanna.bales@AIaska.trov or call her at (907) 269-6628.

The Honorable Lyman Hoffman, Co-Chair Senate Finance Committee 
The Honorable Donald Olson, Senate Finance Committee Member 
The Honorable Dennis Egan, Senate Finance Committee Member 
The Honorable Joe Thomas, Senate Finance Committee Member 
The Honorable Johnny Ellis, Senate Finance Committee Member 
The Honorable Lesil McGuire, Senate Finance Committee Member

Sincerely,

Bruce I angeman 
Deputy Commissioner
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Corporate Income Taxes

Q u e s t i o n :

H o w  m u c h  i n c o m e  o f  a  m u l t i s t a t e  o r  

i n t e r n a t i o n a l  b u s i n e s s  i s  p r o p e r l y  

a t t r i b u t a b l e  t o  i t s  i n - s t a t e  a s s e t s  a n d  

a c t i v i t i e s  s o  i t  c a n  b e  t a x e d  b y  t h a t

s t a t e ?

AOGA Opposes SB 201- March 20, 2012
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Separate Accounting

L o o k s  a t  w h a t  t h e  b u s i n e s s  a c t u a l l y  h a s  

a n d  d o e s  i n  t h e  s t a t e  a n d  t h e n  s e e k s  t o  

d e t e r m i n e  d i r e c t l y  t h e  n e t - i n c o m e  a s  i f  

t h a t  i n - s t a t e  p o r t i o n  o f  t h e  b u s i n e s s  

s t o o d  a l o n e  -  s e p a r a t e  f r o m  t h e  r e s t  o f

t h e  b u s i n e s s .

AOGA Opposes SB 201 -  March 20, 2012

A 0 Q H  | W o r k  T o g e t h e r .  N  T o g e t h e r .



Separate Accounting

Challenges:

- In-state portion of a business does not actually stand 
alone from the rest of the business.

- Very complicated and difficult to unravel transactions 
between or among parts of the same overall business.

- IRS has intense, detailed regulations governing 
transactions between corporate affiliates, which separate 
accounting requires.

AOGA Opposes SB 201 -  March 20, 2012
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A pportionment

S t a r t s  w i t h  a  “ p i e ”  c o n t a i n i n g  t h e  

a p p o r t i o n a b l e  i n c o m e  f o r  t h e  i n - s t a t e  

a n d  o u t s i d e  b u s i n e s s  t o g e t h e r  a n d  t h e n  

d e t e r m i n e s  h o w  w i d e  a  “ s l i c e ”  i s  

a t t r i b u t a b l e  t o  t h e  i n c o m e - g e n e r a t i n g  

p o t e n t i a l  o f  t h e  i n - s t a t e  p o r t i o n  o f  t h e  

b u s i n e s s .  I t  i s  t h e  “ s l i c e ”  t h a t  i s  t h e n

t a x e s  b y  t h e  s t a t e .

AOGA Opposes SB 201 -  March 20, 2012
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Apportionment

- Avoids the need to unravel transactions.

- Avoids the analytical difficulties that arise when a unitary 
business as a whole is greater than the sum of its 
individual parts.

- The width of a company’s “slice” of their respective 
business’s “pie” is the average of the percentages of that 
business’s real or tangible property (at cost), its sales, 
and its oil and gas production that is present within the 
state.

AOGA Opposes SB 201 -  March 20, 2012
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To r e g u la t e  Commerce w i t h  f o r e i g n  N a t io n s , and  among th e  
s e v e r a l  S t a t e s ,  and w i t h  th e  In d ia n  T r ib e s .
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n o r  s h a l l  a n y  S t a t e  d e p r iv e  a n y  p e rs o n  o f  l i f e ,  l i b e r t y ,  o r  
p r o p e r t y ,  w i t h o u t  due p ro c e s s  o f  la w ;  n o r  deny to  any  p e rs o n  
w i t h i n  i t s  j u r i s d i c t i o n  th e  e q u a l p r o t e c t i o n  o f  th e  la w s .

A la s k a  C o n s t i t u t i o n ,  a r t .  I ,  § 1

a l l  p e rs o n s  a r e  e q u a l and  e n t i t l e d  to  e q u a l r i g h t s , 
o p p o r t u n i t i e s ,  an d  p r o t e c t io n  u n d e r  th e  la w .

A la s k a  C o n s t i t u t i o n ,  a r t .  I I ,  § 18

Laws p a s s e d  b y  th e  l e g i s l a t u r e  becom e e f f e c t i v e  n i n e t y  days  
a f t e r  e n a c tm e n t . The l e g i s l a t u r e  m ay, b y  c o n c u r re n c e  o f  
t w o - t h i r d s  o f  th e  m em bersh ip  o f  e a c h  h o u s e , p r o v id e  f o r  a n o th e r  
e f f e c t i v e  d a t e .

A la s k a  C o n s t i t u t i o n ,  a r t .  I X ,  § 1

The p o w er o f  t a x a t i o n  s h a l l  n e v e r  be s u r r e n d e r e d . T h is
p o w er s h a l l  n o t  be  suspend ed  o r  c o n t r a c t e d  aw ay ,

S e c . 1 ,  c h . 1 1 0 , SLA 1978

*  S e c t io n  1 . L E G IS L A T IV E  FIN D IN G S AND IN T E N T . The
l e g i s l a t u r e  f in d s  and d e c la r e s  t h a t  th e  m eth o d  o f  a p p o r t io n in g  
in co m e  f o r  t a x  p u rp o s e s  u n d e r  th e  " U n ifo r m  D i v i s io n  o f  In com e f o r  
T a x  P u rp o s e s "  fo r m u la  em b o d ied  i n  th e  M u l t i s t a t e  T a x  Com pact 
(AS 4 3 .1 9 )  and  AS 4 3 .2 0 .0 6 5  does n o t  f a i r l y  r e p r e s e n t  th e  e x te n t
o f  th e  b u s in e s s  a c t i v i t i e s  i n  t h i s  s t a t e  o f  m u l t i s t a t e
c o r p o r a t io n s  en g ag ed  i n  th e  p r o d u c t io n  and p i p e l i n e  
t r a n s p o r t a t i o n  o f  c ru d e  o i l  an d  n a t u r a l  gas i n  A la s k a .  The  
l e g i s l a t u r e  t h e r e f o r e  in te n d s  t h a t ,  i n  a c c o rd a n c e  w i t h  th e  
p r o v is io n s  o f  a r t .  IV ,  s e c . 18 o f  th e  M u l t i s t a t e  T a x  Com pact
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(AS 4 3 . 1 9 ) ,  th e  incom e t a x  o f  a l l  c o r p o r a t io n s  engaged  i n  th e  
p r o d u c t io n  o r  p i p e l i n e  t r a n s p o r t a t i o n  o f  o i l  o r  n a t u r a l  gas i n  o r  
d i r e c t l y  a s s o c ia te d  w i t h  t h i s  s t a t e  s h a l l  be a s s e s s e d  by th e  t a x  
a d m in i s t r a t o r  u n d e r  t h i s  A c t .  The l e g i s l a t u r e  f u r t h e r  in te n d s  
t h a t  th e  a s s e s s m e n t o f  incom e t a x  a g a in s t  a m u l t i s t a t e
c o r p o r a t io n  en g ag ed  i n  th e  p r o d u c t io n  o r  p i p e l i n e  t r a n s p o r t a t io n  
o f  o i l  o r  n a t u r a l  gas s h a l l  be  co m m en su rate  w i t h  th e  t a x  t h a t  
w o u ld  b e  a s s e s s e d  a g a in s t  a c o r p o r a t io n  o w n in g  and o p e r a t in g  o n ly  
th o s e  a s s e ts  o f  th e  m u l t i s t a t e  c o r p o r a t io n  w h ic h  a re  i n  o r  
d i r e c t l y  a s s o c ia te d  w i t h  t h i s  s t a t e .

AS 4 3 .1 9 .0 1 0  A r t i c l e  IV

A r t i c l e  I V .  D i v i s i o n  o f  In c o m e .

1 .  As u s e d  i n  t h i s  A r t i c l e ,  u n le s s  th e  c o n te x t  o th e r w is e  
r e q u i r e s :

( a )  " B u s in e s s  in co m e" means incom e a r i s in g  fro m
t r a n s a c t io n s  an d  a c t i v i t y  i n  th e  r e g u l a r  c o u rs e  o f  th e  t a x p a y e r 's  
t r a d e  o r  b u s in e s s  and in c lu d e s  in co m e fro m  t a n g ib le  and
i n t a n g i b l e  p r o p e r t y  i f  th e  a c q u i s i t i o n ,  m anagem ent, and  
d i s p o s i t i o n  o f  th e  p r o p e r t y  c o n s t i t u t e  i n t e g r a l  p a r t s  o f  th e  
t a x p a y e r 's  r e g u la r  t r a d e  o r  b u s in e s s  o p e r a t io n s .

( b )  " C o m m e rc ia l d o m ic i le "  m eans th e  p r i n c i p a l  p la c e  
f ro m  w h ic h  th e  t r a d e  o r  b u s in e s s  o f  t h e  ta x p a y e r  i s  d i r e c t e d  o r  
m anaged .

( c )  "C o m p e n s a tio n "  m eans w a g e s , s a l a r i e s ,  com m issions  
and  an y  o t h e r  fo rm  o f  r e m u n e r a t io n  p a id  to  em p lo yees  f o r  p e r s o n a l  
s e r v i c e s .

(d )  " F in a n c i a l  o r g a n iz a t io n "  means an y  b a n k , t r u s t  
com pany, s a v in g s  b a n k , i n d u s t r i a l  b a n k , la n d  b a n k , s a fe  d e p o s i t  
com pany, p r i v a t e  b a n k e r ,  s a v in g s  and lo a n  a s s o c ia t io n ,  c r e d i t  
u n io n ,  c o o p e r a t iv e  b a n k , s m a ll  lo a n  com pany, s a le s  f in a n c e  
com pany, in v e s tm e n t  com pany, o r  any  ty p e  o f  in s u ra n c e  com pany.

( e )  " N o n b u s in e s s  in co m e" means a l l  incom e o th e r  th a n  
b u s in e s s  in c o m e .

( f )  " P u b l ic  u t i l i t y "  means an y  b u s in e s s  e n t i t y  ( 1 )  
w h ic h  owns o r  o p e r a te s  an y  p l a n t ,  e q u ip m e n t , p r o p e r t y ,  f r a n c h is e ,  
o r  l i c e n s e  f o r  th e  t r a n s m is s io n  o f  c o m m u n ic a tio n s , t r a n s p o r t a t i o n  
o f  goods o r  p e r s o n s , e x c e p t  b y  p ip e  l i n e ,  o r  th e  p r o d u c t io n ,  
t r a n s m is s io n ,  s a le ,  d e l i v e r y ,  o r  f u r n is h i n g  o f  e l e c t r i c i t y ,  w a te r  
o r  s te am ; a n d  ( 2 )  w hose r a t e s  o f  c h a rg e s  f o r  goods o r  s e r v ic e s  
h a v e  b e e n  e s t a b l is h e d  o r  a p p ro v e d  b y  a f e d e r a l ,  s t a t e  o r  l o c a l  
g o v e rn m e n t o r  g o v e rn m e n ta l a g e n c y .
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(g )  " S a le s "  means a l l  g ro s s  r e c e ip t s  o f  th e  ta x p a y e r  
n o t  a l l o c a t e d  u n d e r  p a ra g ra p h s  o f  t h i s  A r t i c l e .

(h )  " S t a t e "  means any s t a t e  o f  th e  U n ite d  S t a t e s ,  th e
D i s t r i c t  o f  C o lu m b ia , th e  Com m onwealth o f  P u e r to  R ic o , any
t e r r i t o r y  o r  p o s s e s s io n  o f  th e  U n ite d  S t a t e s ,  and any  f o r e ig n
c o u n tr y  o r  p o l i t i c a l  s u b d iv is io n  t h e r e o f .

( i )  " T h is  s t a t e "  means th e  s t a t e  i n  w h ic h  th e  r e l e v a n t  
t a x  r e t u r n  i s  f i l e d  o r ,  i n  th e  case  o f  a p p l i c a t i o n  o f  t h is  
A r t i c l e  to  th e  a p p o r t io n m e n t  and a l l o c a t i o n  o f  incom e f o r  l o c a l  
t a x  p u rp o s e s , th e  s u b d iv is io n  o r  l o c a l  t a x in g  d i s t r i c t  i n  w h ic h  
th e  r e l e v a n t  t a x  r e t u r n  i s  f i l e d .

2 .  Any ta x p a y e r  h a v in g  incom e fro m  b u s in e s s  a c t i v i t y  w h ic h  
is  t a x a b le  b o th  w i t h i n  and o u ts id e  t h i s  s t a t e ,  o t h e r  th a n  . 
a c t i v i t y  as a f i n a n c i a l  o r g a n iz a t io n  o r  p u b l ic  u t i l i t y  o r  th e
r e n d e r in g  o f  p u r e ly  p e r s o n a l s e r v ic e s  b y  an  i n d i v i d u a l ,  s h a l l
a l l o c a t e  and  a p p o r t io n  n e t  incom e as p r o v id e d  i n  t h i s  A r t i c l e .  
I f  a t a x p a y e r  has incom e fro m  b u s in e s s  a c t i v i t y  as a p u b l ic  
u t i l i t y  b u t  d e r iv e s  th e  g r e a t e r  p e r c e n ta g e  o f  in co m e fro m  
a c t i v i t i e s  s u b je c t  to  t h is  A r t i c l e ,  th e  ta x p a y e r  may e l e c t  to  
a l l o c a t e  an d  a p p o r t io n  th e  t a x p a y e r 's  e n t i r e  n e t  in com e as
p r o v id e d  i n  t h i s  A r t i c l e .

3 .  F o r  p u rp o s e s  o f  a l l o c a t i o n  and a p p o r t io n m e n t  o f  incom e  
u n d e r  t h i s  A r t i c l e ,  a ta x p a y e r  i s  t a x a b le  i n  a n o th e r  s t a t e  i f  ( 1 )  
i n  t h a t  s t a t e  th e  ta x p a y e r  i s  s u b je c t  to  a n e t  in com e t a x ,  a
f r a n c h is e  t a x  m e as u re d  b y  n e t  in c o m e , a f r a n c h is e  t a x  f o r  th e
p r i v i l e g e  o f  d o in g  b u s in e s s , o r  a  c o r p o r a te  s to c k  t a x ,  o r  ( 2 )  
t h a t  s t a t e  has  j u r i s d i c t i o n  to  s u b je c t  th e  ta x p a y e r  to  a n e t  
incom e t a x  r e g a r d le s s  o f  w h e th e r ,  i n  f a c t ,  th e  s t a t e  does o r  does  
n o t .

4 .  R e n ts  and r o y a l t i e s  fro m  r e a l  o r  t a n g i b le  p e r s o n a l  
p r o p e r t y ,  c a p i t a l  g a in s ,  i n t e r e s t ,  d iv id e n d s  o r  p a t e n t  o r  
c o p y r ig h t  r o y a l t i e s ,  to  th e  e x t e n t  t h a t  th e y  c o n s t i t u t e  
n o n b u s in e s s  in c o m e , s h a l l  be  a l l o c a t e d  as p r o v id e d  i n  p a ra g ra p h s  
5 th ro u g h  8 o f  t h i s  A r t i c l e .

5 .  ( a )  N e t  r e n t s  and r o y a l t i e s  f ro m  r e a l  p r o p e r t y  lo c a te d  
in  t h i s  s t a t e  a r e  a l l o c a b l e  t o  t h i s  s t a t e .

( b )  N e t  r e n t s  and r o y a l t i e s  fro m  t a n g i b le  p e r s o n a l  
p r o p e r t y  a r e  a l l o c a b l e  to  t h i s  s t a t e :  ( 1 )  i f  and to  th e  e x t e n t
t h a t  th e  p r o p e r t y  i s  u t i l i z e d  in  t h i s  s t a t e ,  o r  ( 2 )  i n  t h e i r  
e n t i r e t y  i f  th e  t a x p a y e r 's  c o m m e rc ia l d o m ic i le  is  i n  t h i s  s t a t e  
and  th e  t a x p a y e r  i s  n o t  o r g a n iz e d  u n d e r  th e  law s  o f  o r  t a x a b le  in  
th e  s t a t e  i n  w h ic h  th e  p r o p e r ty  i s  u t i l i z e d .
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( c )  The e x t e n t  o f  u t i l i z a t i o n  o f  t a n g ib le  p e r s o n a l  
p r o p e r t y  i n  a s t a t e  i s  d e te rm in e d  b y  m u l t i p l y i n g  th e  r e n ts  and  
r o y a l t i e s  b y  a f r a c t i o n ,  th e  n u m e ra to r  o f  w h ic h  i s  th e  num ber o f  
d ays  o f  p h y s ic a l  l o c a t i o n  o f  th e  p r o p e r t y  i n  th e  s t a t e  d u r in g  th e  
r e n t a l  o r  r o y a l t y  p e r io d  i n  th e  t a x a b le  y e a r  and th e  d e n o m in a to r  
o f  w h ic h  i s  th e  num ber o f  days o f  p h y s ic a l  lo c a t i o n  o f  th e  
p r o p e r t y  e v e ry w h e re  d u r in g  a l l  r e n t a l  o r  r o y a l t y  p e r io d s  i n  th e  
t a x a b le  y e a r .  I f  t h e  p h y s ic a l  l o c a t i o n  o f  th e  p r o p e r ty  d u r in g  
th e  r e n t a l  o r  r o y a l t y  p e r io d  is  unknown o r  u n a s c e r t a in a b le  b y  th e  
t a x p a y e r ,  t a n g i b l e  p e r s o n a l  p r o p e r t y  i s  u t i l i z e d  in  th e  s t a t e  in  
w h ic h  th e  p r o p e r t y  was lo c a t e d  a t  t h e  t im e  th e  r e n t a l  o r  r o y a l t y  
p a y e r  o b ta in e d  p o s s e s s io n .

6 .  ( a )  C a p i t a l  g a in s  and lo s s e s  fro m  s a le s  o f  r e a l  
p r o p e r t y  lo c a t e d  i n  t h i s  s t a t e  a re  a l l o c a b l e  t o  t h i s  s t a t e .

(b )  C a p i t a l  g a in s  and lo s s e s  fro m  s a le s  o f  t a n g ib le  
p e r s o n a l  p r o p e r t y  a r e  a l l o c a b l e  to  t h i s  s t a t e  i f  ( 1 )  th e  p r o p e r ty  
h a d  a s i t u s  i n  t h i s  s t a t e  a t  th e  t im e  o f  th e  s a le ,  o r  ( 2 )  th e  
t a x p a y e r 's  c o m m e rc ia l d o m ic i le  i s  i n  t h i s  s t a t e  and th e  ta x p a y e r  
i s  n o t  t a x a b le  i n  t h e  s t a t e  in  w h ic h  th e  p r o p e r t y  had  a s i t u s .

( c )  C a p i t a l  g a in s  and lo s s e s  fro m  s a le s  o f  in t a n g ib l e  
p e r s o n a l  p r o p e r t y  a r e  a l l o c a b l e  to  t h i s  s t a t e  i f  th e  t a x p a y e r 's  
c o m m e rc ia l d o m ic i le  i s  i n  t h i s  s t a t e .

7 .  I n t e r e s t  and d iv id e n d s  a r e  a l l o c a b l e  t o  t h i s  s t a t e  i f  
th e  t a x p a y e r 's  c o m m e rc ia l d o m ic i le  i s  i n  t h i s  s t a t e .

8 .  ( a )  P a te n t  and  c o p y r ig h t  r o y a l t i e s  a r e  a l l o c a b le  to
t h i s  s t a t e :  ( 1 )  i f  and  to  th e  e x t e n t  t h a t  th e  p a t e n t  o r  c o p y r ig h t
i s  u t i l i z e d  b y  th e  p a y e r  i n  t h i s  s t a t e ,  o r  ( 2 )  i f  and to  th e
e x t e n t  t h a t  th e  p a t e n t  o r  c o p y r ig h t  i s  u t i l i z e d  by  th e  p a y e r  i n  a
s t a t e  i n  w h ic h  th e  ta x p a y e r  i s  n o t  t a x a b le  and th e  t a x p a y e r 's
c o m m e rc ia l d o m ic i le  i s  i n  t h i s  s t a t e .

( b )  A p a t e n t  i s  u t i l i z e d  i n  a s t a t e  t o  th e  e x te n t  t h a t  
i t  i s  e m p lo y e d  i n  p r o d u c t io n ,  f a b r i c a t i o n ,  m a n u fa c tu r in g , o r  
o t h e r  p r o c e s s in g  i n  th e  s t a t e  o r  t o  th e  e x t e n t  t h a t  a p a te n te d  
p r o d u c t  i s  p ro d u c e d  i n  th e  s t a t e .  I f  th e  b a s is  o f  r e c e ip t s  fro m  
p a t e n t  r o y a l t i e s  does n o t  p e r m it  a l l o c a t i o n  to  s t a te s  o r  i f  th e  
a c c o u n t in g  p r o c e d u re s  do n o t  r e f l e c t  s t a t e s  o f  u t i l i z a t i o n ,  th e
p a t e n t  i s  u t i l i z e d  i n  th e  s t a t e  i n  w h ic h  th e  t a x p a y e r 's
c o m m e rc ia l d o m ic i le  i s  lo c a t e d .

( c )  A c o p y r ig h t  i s  u t i l i z e d  i n  a s t a t e  to  th e  e x t e n t  
t h a t  p r i n t i n g  o r  o t h e r  p u b l i c a t i o n  o r i g i n a t e s  i n  th e  s t a t e .  I f  
th e  b a s is  o f  r e c e i p t s  fro m  c o p y r ig h t  r o y a l t i e s  does n o t  p e r m it  
a l l o c a t i o n  t o  s t a t e s  o r  i f  th e  a c c o u n t in g  p ro c e d u re s  do n o t
r e f l e c t  s t a t e s  o f  u t i l i z a t i o n ,  th e  c o p y r ig h t  i s  u t i l i z e d  i n  th e
s t a t e  i n  w h ic h  th e  t a x p a y e r 's  c o m m e rc ia l d o m ic i le  i s  lo c a te d .
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9 . A l l  b u s in e s s  incom e s h a l l  be  a p p o r t io n e d  to  t h i s  s t a t e  
b y  m u l t i p ly i n g  th e  incom e by a f r a c t i o n ,  th e  n u m e ra to r  o f  w h ic h  
i s  th e  p r o p e r t y  f a c t o r  p lu s  th e  p a y r o l l  f a c t o r  p lu s  th e  s a le s  
f a c t o r ,  and th e  d e n o m in a to r  o f  w h ic h  i s  t h r e e .

1 0 . The p r o p e r t y  f a c t o r  i s  a f r a c t i o n ,  th e  n u m e ra to r  o f  
w h ic h  i s  th e  a v e ra g e  v a lu e  o f  th e  t a x p a y e r 's  r e a l  and t a n g ib le  
p e r s o n a l p r o p e r t y  owned o r  r e n te d  and u s e d  i n  t h i s  s t a t e  d u r in g  
t h e  t a x  p e r io d  and  th e  d e n o m in a to r  o f  w h ic h  is  th e  a v e ra g e  v a lu e  
o f  a l l  th e  t a x p a y e r 's  r e a l  and t a n g i b le  p e r s o n a l p r o p e r t y  owned 
o r  r e n te d  and  u s e d  d u r in g  th e  t a x  p e r io d .

1 1 . P r o p e r ty  owned by  th e  t a x p a y e r  i s  v a lu e d  a t  i t s  
o r i g i n a l  c o s t .  P r o p e r ty  r e n t e d  b y  th e  t a x p a y e r  i s  v a lu e d  a t  
e i g h t  t im e s  th e  n e t  a n n u a l r e n t a l  r a t e .  N e t  a n n u a l r e n t a l  r a t e  
i s  th e  a n n u a l r e n t a l  r a t e  p a id  by th e  ta x p a y e r  le s s  an y  a n n u a l 
r e n t a l  r a t e  r e c e iv e d  by th e  t a x p a y e r  fro m  s u b r e n t a ls .

1 2 . The a v e ra g e  v a lu e  o f  p r o p e r t y  s h a l l  be  d e te rm in e d  b y  
a v e r a g in g  th e  v a lu e s  a t  th e  b e g in n in g  and  e n d in g  o f  th e  ta x  
p e r io d  b u t  th e  t a x  a d m in is t r a t o r  may r e q u i r e  th e  a v e ra g in g  o f  
m o n th ly  v a lu e s  d u r in g  th e  t a x  p e r io d  i f  r e a s o n a b ly  r e q u ir e d  to  
r e f l e c t  p r o p e r ly  th e  a v e ra g e  v a lu e  o f  th e  t a x p a y e r 's  p r o p e r t y .

1 3 . T h e  p a y r o l l  f a c t o r  i s  a f r a c t i o n ,  th e  n u m e ra to r  o f  
w h ic h  i s  th e  t o t a l  am ount p a id  i n  t h i s  s t a t e  d u r in g  th e  ta x  
p e r io d  b y  th e  ta x p a y e r  f o r  c o m p e n s a tio n  and th e  d e n o m in a to r  o f  
w h ic h  is  th e  t o t a l  c o m p e n s a tio n  p a id  e v e ry w h e re  d u r in g  th e  t a x  
p e r io d .

1 4 . C o m p e n s a tio n  i s  p a id  i n  t h i s  s t a t e  i f :

( a )  th e  i n d i v i d u a l ' s  s e r v ic e  i s  p e r fo rm e d  e n t i r e l y  
w i t h i n  th e  s t a t e ;

(b )  th e  i n d i v i d u a l ' s  s e r v ic e  i s  p e r fo rm e d  b o th  in s id e  
and o u ts id e  th e  s t a t e ,  b u t  th e  s e r v ic e  p e r fo rm e d  o u ts id e  th e  
s t a t e  i s  i n c i d e n t a l  to  th e  i n d i v i d u a l ' s  s e r v ic e  w i t h i n  th e  s t a t e ;  
o r

( c )  some o f  th e  s e r v ic e  i s  p e r fo r m e d  i n  th e  s t a t e  and  
( 1 )  th e  b a s e  o f  o p e r a t io n s  o r ,  i f  t h e r e  i s  no  b ase  o f  o p e r a t io n s ,  
t h e  p la c e  fro m  w h ic h  th e  s e r v ic e  i s  d i r e c t e d  o r  c o n t r o l l e d  i s  i n  
t h e  s t a t e ,  o r  ( 2 )  th e  b ase  o f  o p e r a t io n s  o r  th e  p la c e  fro m  w h ic h  
th e  s e r v ic e  i s  d i r e c t e d  o r  c o n t r o l l e d  i s  n o t  i n  any  s t a t e  i n  
w h ic h  some p a r t  o f  th e  s e r v ic e  is  p e r fo r m e d , b u t  th e  i n d i v i d u a l ' s  
r e s id e n c e  i s  i n  t h i s  s t a t e .

1 5 . T h e  s a le s  f a c t o r  i s  a f r a c t i o n ,  th e  n u m e ra to r  o f  w h ic h  
i s  th e  t o t a l  s a le s  o f  th e  ta x p a y e r  in  t h i s  s t a t e  d u r in g  th e  t a x
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p e r i o d ,  and  th e  d e n o m in a to r  o f  w h ic h  i s  th e  t o t a l  s a le s  o f  th e  
t a x p a y e r  e v e ry w h e re  d u r in g  th e  t a x  p e r io d .

1 6 . S a le s  o f  t a n g i b le  p e r s o n a l p r o p e r t y  a re  in  t h is  s t a t e
i f :

( a )  th e  p r o p e r t y  i s  d e l iv e r e d  o r  s h ip p e d  to  a 
p u r c h a s e r ,  o t h e r  th a n  th e  U n i te d  S ta te s  G o v e rn m e n t, w i t h i n  t h i s  
s t a t e  r e g a r d le s s  o f  th e  f . o . b .  p o in t  o r  o t h e r  c o n d it io n s  o f  th e  
s a le ;  o r

(b )  th e  p r o p e r t y  i s  s h ip p e d  fro m  an  o f f i c e ,  s t o r e ,  
w a re h o u s e , f a c t o r y ,  o r  o t h e r  p la c e  o f  s to r a g e  i n  t h i s  s t a t e  and
( 1 )  th e  p u r c h a s e r  i s  th e  U n ite d  S ta te s  G o vern m en t o r  ( 2 )  th e
ta x p a y e r  i s  n o t  t a x a b le  in  th e  s t a t e  o f  th e  p u r c h a s e r .

1 7 . S a le s ,  o t h e r  th a n  s a le s  o f  t a n g i b l e  p e r s o n a l p r o p e r t y ,  
a r e  in  t h i s  s t a t e  i f :

( a )  th e  in c o m e -p ro d u c in g  a c t i v i t y  i s  p e r fo rm e d  in  t h i s
s t a t e ;  o r

(b )  th e  in c o m e -p ro d u c in g  a c t i v i t y  is  p e r fo rm e d  b o th  i n
an d  o u t s id e  t h i s  s t a t e  and a g r e a t e r  p r o p o r t io n  o f  th e
in c o m e -p r o d u c in g  a c t i v i t y  i s  p e r fo rm e d  i n  t h i s  s t a t e  th a n  i n  any  
o t h e r  s t a t e ,  b a s e d  on c o s ts  o f  p e r fo r m a n c e .

1 8 . I f  t h e  a l l o c a t i o n  and a p p o r t io n m e n t  p r o v is io n s  o f  t h i s
A r t i c l e  do n o t  f a i r l y  r e p r e s e n t  th e  e x t e n t  o f  th e  t a x p a y e r 's  
b u s in e s s  a c t i v i t y  i n  t h i s  s t a t e ,  th e  t a x p a y e r  may p e t i t i o n  f o r  o r  
th e  t a x  a d m in i s t r a t o r  may r e q u i r e ,  i n  r e s p e c t  to  a l l  o r  any p a r t  
o f  th e  t a x p a y e r 's  b u s in e s s  a c t i v i t y ,  i f  r e a s o n a b le :

( a )  s e p a r a te  a c c o u n t in g ;

(b )  th e  e x c lu s io n  o f  any o r  m ore o f  th e  f a c t o r s ;

( c )  th e  in c lu s io n  o f  one o r  m ore  a d d i t i o n a l  f a c t o r s  
w h ic h  w i l l  f a i r l y  r e p r e s e n t  th e  t a x p a y e r 's  b u s in e s s  a c t i v i t y  i n  
t h i s  s t a t e ;  o r

(d )  th e  em ploym ent o f  any o t h e r  m eth o d  to  e f f e c t u a t e  
an  e q u i t a b le  a l l o c a t i o n  and a p p o r t io n m e n t  o f  th e  t a x p a y e r 's  
in c o m e .

AS 4 3 .2 0 . 0 1 1 ( e )

( e )  T h e r e  i s  im posed  f o r  e a c h  t a x a b le  y e a r  upon th e  
e n t i r e  t a x a b le  in co m e  o f  e v e r y  c o r p o r a t io n  d e r iv e d  fro m  s o u rc es  
w i t h i n  th e  s t a t e  a t a x  c o n s is t in g  o f  a n o rm a l t a x  e q u a l to  5 .4
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p e r  c e n t  o f  t a x a b le  in c o m e , an d  a s u r ta x  w h ic h  is  e q u a l to  4 .0  
p e r  c e n t  o f  t a x a b le  in c o m e . F o r  p u rp o s e s  o f  t h i s  c h a p te r  th e  
s u r t a x  e x e m p tio n  f o r  a t a x a b le  y e a r  f o l lo w s  §§ 1561  and 1563  o f  
th e  I n t e r n a l  R evenue C ode. The t a x  o f  a c o r p o r a t io n  eng ag ed  in  
th e  p r o d u c t io n  o r  t r a n s p o r t a t i o n  o f  c ru d e  o i l  o r  n a t u r a l  gas  
s h a l l  be d e te r m in e d  and p a id  i n  a c c o rd a n c e  w i t h  c h . 21 o f  t h is  
t i t l e .

C h a p te r  2 1 . O IL  AND GAS CORPORATE INCOME TAX.

S e c . 4 3 .2 1 .0 1 0 .  A PPLICA TIO N [REPEALED EFFECTIVE JANUARY 1 , 
1 9 8 2 ] .  AS 4 3 . 2 1 . 0 1 0 - - 4 3 . 2 1 . 1 2 0  a p p l ie s  to  e v e r y  c o r p o r a t io n  
d o in g  b u s in e s s  i n  th e  s t a t e  w h ic h  d e r iv e s  incom e fro m  th e  
p r o d u c t io n  o f  o i l  o r  gas fro m  a le a s e  o r  p r o p e r t y  i n  th e  s t a t e  o r  
f ro m  th e  p i p e l i n e  t r a n s p o r t a t i o n  o f  o i l ’ o r  gas in  th e  s t a t e .  The  
t a x  c a lc u l a t e d  u n d e r  AS 4 3 . 2 1 . 0 1 0 - - 4 3 . 2 1 .1 2 0  i s  m e as u re d  by th e  
t o t a l  t a x a b le  in com e o f  th e  c o r p o r a t io n  d u r in g  th e  t a x  p e r io d  as 
d e te rm in e d  u n d e r  AS 4 3 .2 1 .0 2 0 — 4 3 .2 1 .0 4 0  and i s  c a lc u l a t e d  a t  th e  
r a t e s  e s t a b l is h e d  u n d e r  AS 4 3 . 2 0 . 0 1 1 ( e ) .

S e c . 4 3 . 2 1 . 0 2 0 .  DETERMINATION OF TAXABLE INCOME FROM O IL  
AND GAS PRODUCTION [REPEALED EFFECTIVE JANUARY 1 ,  1 9 8 2 ] .  ( a )
Th e  t a x a b le  in co m e o f  a c o r p o r a t io n  fro m  th e  p r o d u c t io n  o f  o i l  
a n d  gas  f ro m  a  le a s e  o r  p r o p e r t y  i n  th e  s t a t e  s h a l l  be  th e  
c o r p o r a t io n 's  n e t  in com e as c a lc u l a t e d  by  . th e  d e p a r tm e n t  in  
a c c o rd a n c e  w i t h  t h i s  s e c t io n .

(b )  G ro ss  incom e o f  a c o r p o r a t io n  fro m  o i l  and gas
p r o d u c t io n  s h a l l  b e  th e  g ro s s  v a lu e  a t  th e  p o in t  o f  p r o d u c t io n  o f  
o i l  o r  gas p ro d u c e d  fro m  a le a s e  o r  p r o p e r t y  i n  th e  s t a t e .  The  
d e p a r tm e n t  s h a l l  b y  r e g u l a t i o n  d e te r m in e  a u n i fo r m  m eth od  o f
e s t a b l i s h in g  th e  g ro s s  v a lu e  a t  th e  p o in t  o f  p r o d u c t io n .  In
m a k in g  i t s  d e t e r m in a t io n  th e  d e p a r tm e n t  may u s e  th e  a c t u a l  p r ic e s  
o r  v a lu e s  r e c e iv e d  f o r  th e  o i l  o r  g a s , th e  p o s te d  p r ic e s  f o r  th e  
o i l  o r  gas i n  th e  same f i e l d ,  o r  th e  p r e v a i l i n g  p r ic e s  o r  v a lu e s  
o f  o i l  o r  gas  i n  th e  same f i e l d .  I n  a d d i t i o n ,  i n  i t s
d e t e r m in a t io n  o f  g ro s s  v a lu e  a t  th e  p o in t  o f  p r o d u c t io n  o f  o i l  o r  
gas p ro d u c e d  f ro m  a le a s e  o r  p r o p e r t y ,  th e  d e p a r tm e n t  s h a l l  
d e te r m in e  th e  r e a s o n a b le  c o s ts  o f  t r a n s p o r t a t i o n  fro m  th e  p o in t  
o f  s a le  t o  th e  p o in t  o f  p r o d u c t io n  o f  th e  o i l  o r  g a s . 
T r a n s p o r t a t io n  c o s ts  s e t  b y  a t a r i f f  p r o p e r ly  on f i l e  w i t h  th e  
A la s k a  P i p e l i n e  C om m ission  o r  o t h e r  r e g u la t o r y  ag en cy  s h a l l  b e  
c o n s id e r e d  p r im a  f a c i e  r e a s o n a b le ,  b u t  i f  a t a r i f f  p r o p e r ly  on 
f i l e  w i t h  a r e g u la t o r y  a g en cy  i s  s u b s e q u e n tly  am ended, ch a n g e d , 
o r  o v e r tu r n e d  r e t r o a c t i v e l y ,  th e  r e a s o n a b le  c o s ts  o f  
t r a n s p o r t a t i o n  s h a l l  b e  re c o m p u te d  f o r  t h a t  p e r io d  u s in g  th e  
n e w ly  d e te rm in e d  t a r i f f .

( c )  N e t  incom e fro m  o i l  and  gas p r o d u c t io n  s h a l l  be  
d e te rm in e d  b y  th e  d e p a r tm e n t b y  d e d u c t in g  fro m  g ro s s  incom e th e  
f o l l o w in g :
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( 1 )  r o y a l t i e s  p a id  i n  k in d  o r  i n  v a lu e ;

( 2 )  t a x e s  im p o sed  u n d e r  AS 4 3 . 5 5 .0 1 1 — 4 3 .5 5 .1 5 0  and
AS 4 3 .5 7 .0 1 0  w h ic h  a r e  a c t u a l l y  p a id  o r  in c u r r e d  b y  th e
c o r p o r a t io n  on th e  p r o d u c t io n  fro m  a le a s e  o r  p r o p e r ty  i n  th e  
s t a t e ;

( 3 )  t a x e s  im po sed  u n d e r  AS 4 3 .5 6 .0 1 0 — 4 3 .5 6 .2 1 0  and
AS 2 9 . 5 3 . 0 1 0 — 2 9 .5 3 .4 6 0  w h ic h  a re  a c t u a l l y  p a id  o r  in c u r r e d  by  
th e  c o r p o r a t io n  on p r o p e r t y  u s e d  d i r e c t l y  i n  th e  p r o d u c t io n  o f  
o i l  o r  gas fro m  a le a s e  o r  p r o p e r t y  i n  th e  s t a t e ,  in c lu d in g  
p r o p e r t y  u s e d  i n  p r o d u c t io n ,  g a t h e r in g ,  t r e a t m e n t ,  o r  p r e p a r a t io n  
o f  th e  o i l  o r  gas f o r  p i p e l i n e  t r a n s p o r t a t i o n ,  b u t  o n ly  i f  th o s e  
p r o p e r t y  t a x  paym ents, w e re  due and p a y a b le  o n ly  a f t e r  th e  d a te  o f  
c o m m e rc ia l p r o d u c t io n  fro m  th e  le a s e  o r  p r o p e r t y  w i t h  w h ic h  th e  
p r o p e r t y  w as a s s o c ia te d ;

( 4 )  th e  d i r e c t  c o s ts  in c u r r e d  b y  o r  f o r  th e  c o r p o r a t io n  
i n  o p e r a t in g  th e  le a s e  o r  p r o p e r t y ,  in c lu d in g  th e  d i r e c t  c o s ts  o f
p r o d u c in g ,  g a t h e r i n g ,  t r e a t i n g ,  o r  p r e p a r in g  th e  o i l  o r  gas f o r
p i p e l i n e  t r a n s p o r t a t i o n ,  b u t  n o t  o f  an y  p aym en ts  r e c e iv e d  f o r  
th o s e  a c t i v i t i e s  an d  n o t  in c lu d in g  any i n d i r e c t  c o s t  o r  o v e rh e a d  
e x p e n s e ;

( 5 )  d e p r e c ia t io n  (u s in g  th e  u n i t  o f  p r o d u c t io n  m ethod  
o r  such o t h e r  re a s o n a b le  m ethods as th e  d e p a r tm e n t may by
r e g u l a t i o n  e s t a b l i s h )  on p r o p e r t y  u s e d  d i r e c t l y  in  ' th e  
p r o d u c t io n ,  g a t h e r in g ,  t r e a t m e n t ,  o r  p r e p a r a t io n  o f  th e  o i l  o r  
gas  f o r  p i p e l i n e  t r a n s p o r t a t i o n  in c lu d in g  a m o r t iz a t io n  o f
c a p i t a l i z e d  i n t e r e s t  f o r  in v e s tm e n ts  i n  t h i s  p r o p e r t y  a t  a r a t e  
n o t  t o  e x c e e d  th e  a v e ra g e  c o s t  o f  b o rro w e d  c a p i t a l  to  th e
ta x p a y e r  d u r in g  th e  y e a r  i n  w h ic h  i t  i s  c a p i t a l i z e d ;

( 6 )  th e  a m o r t iz a t io n  o f  le a s e  a c q u i s i t i o n  paym ents and  
t a x e s  p a id  o r  in c u r r e d  u n d e r AS 4 3 .5 6 .0 1 0 — 4 3 .5 6 .2 1 0  and  
AS 2 9 .5 3 . 0 1 0 — 2 9 .5 3 .4 6 0  ( in c lu d in g  c a p i t a l i z e d  i n t e r e s t  on b o th )  
f o r  o r  on p ro d u c in g  p r o p e r t ie s  b e f o r e  th e  commencement o f
c o m m e rc ia l p r o d u c t io n  fro m  th e  le a s e  o r  p r o p e r t y . f o r  w h ic h  th e  
p r o p e r t y  i s  b e in g  u s e d ;

( 7 )  i n t e r e s t  exp en se  o f  th e  c o r p o r a t io n ,  n o t
c a p i t a l i z e d  d u r in g  c o n s t r u c t io n ,  t h a t  was p a id  o r  in c u r r e d  in  
c o n n e c t io n  w i t h  p r o p e r t y  i n  A la s k a ;  h o w e v e r , u n le s s  ( f )  o f  t h i s  
s e c t io n  a p p l i e s , th e  i n t e r e s t  exp e n s e  may n o t  e x c e e d  t h a t  p o r t io n  
o f  th e  t o t a l  i n t e r e s t  p a id  by  th e  c o n s o l id a te d  b u s in e s s  o f  w h ic h  
th e  c o r p o r a t io n  i s  a p a r t ,  d e te rm in e d  by m u l t i p l y i n g  th e  t o t a l  
i n t e r e s t  b y  a f r a c t i o n ,  th e  n u m e ra to r  o f  w h ic h  i s  th e  v a lu e  o f  
th e  c o r p o r a t io n 's  r e a l  and t a n g i b le  p e r s o n a l p r o p e r ty  u sed
d i r e c t l y  i n  th e  p r o d u c t io n  o f  o i l  o r  gas fro m  a le a s e  o r  p r o p e r ty  
i n  th e  s t a t e  an d  th e  d e n o m in a to r  o f  w h ic h  i s  th e  v a lu e  o f  a l l  
r e a l  and t a n g i b l e  p e r s o n a l  p r o p e r t y  o f  th e  c o n s o l id a te d  b u s in e s s ;
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i n  t h i s  s u b s e c t io n ,  " t o t a l  i n t e r e s t  p a id  by  th e  c o n s o l id a te d  
b u s in e s s "  does n o t  in c lu d e  i n t e r e s t  exp en se  a r i s i n g  fro m  
in te rc o m p a n y  o b l ig a t i o n s  w i t h i n  th e  c o n s o l id a te d  b u s in e s s  e x c e p t  
to  th e  e x t e n t  t h a t  th e  i n t e r e s t  exp e n s e  r e f l e c t s  a p a s s - th ro u g h  
o f  i n t e r e s t  on a t h i r d - p a r t y  b o r ro w in g  by  th e  p a r e n t  o r  o t h e r  
member o f  th e  c o n s o l id a te d  b u s in e s s  w i t h  th e  p u rp o s e , e x p re s s e d  
a t  th e  t im e  o f  th e  t h i r d - p a r t y  b o r r o w in g , o f  f in a n c in g  A la s k a  
b u s in e s s  a c t i v i t y  o f  th e  t a x p a y e r  c o r p o r a t io n ;

( 8 )  expen ses  in c u r r e d  b y  th e  c o r p o r a t io n  a f t e r  
D ecem b er 31 , 1 9 7 7 , o f  u n s u c c e s s fu l e x p lo r a t io n  o f  o i l  o r  gas in  
th e  s t a t e  in c lu d in g  th e  a c q u i s i t i o n  c o s ts  o f  abando ned  
p r o p e r t i e s ,  d r y  h o le  c o s ts ,  and th e  c o s ts  o f  g e o lo g ic  and  
g e o p h y s ic a l  e x p lo r a t io n  r e l a t e d  t o  th o s e  abandoned  p r o p e r t i e s ;

( 9 )  g e n e r a l  o v e rh e a d  o r  a d m in i s t r a t i v e  exp en se  in c u r r e d  
by th e  c o r p o r a t io n  a t t r i b u t a b l e  to  d e r i v in g  incom e fro m  th e  
p r o d u c t io n  o f  o i l  o r  gas fro m  a le a s e  o r  p r o p e r t y  in  th e  s t a t e  to  
th e  e x t e n t ,  e x c e p t  as p r o v id e d  i n  ( f )  o f  t h i s  s e c t io n ,  t h a t  i t  
does n o t  e x c e e d  t h a t  p o r t io n  o f  th e  t o t a l  g e n e r a l  o v e rh e a d  o r  
a d m i n i s t r a t i v e  e x p en se  in c u r r e d  by th e  c o n s o l id a te d  b u s in e s s  o f  
w h ic h  th e  c o r p o r a t io n  i s  a p a r t ,  d e te rm in e d  b y  m u l t i p l y i n g  th e  
t o t a l  g e n e r a l  o v e rh e a d  o r  a d m in i s t r a t i v e  exp en se  b y  a f r a c t i o n ,  
th e  n u m e ra to r  o f  w h ic h  is  th e  v a lu e  o f  th e  c o r p o r a t io n 's  r e a l  and  
t a n g i b le  p e r s o n a l  p r o p e r t y  u s e d  d i r e c t l y  in  th e  p r o d u c t io n  o f  o i l  
o r  gas fro m  a le a s e  o r  p r o p e r t y  in  th e  s t a t e  and th e  d e n o m in a to r  
o f  w h ic h  i s  th e  v a lu e  o f  a l l  r e a l  and t a n g i b le  p e r s o n a l p r o p e r t y  
o f  th e  c o n s o l id a t e d  b u s in e s s ;

( 1 0 )  th e  am ount o f  in co m e fro m  th e  p r o d u c t io n  o f  o i l
and  gas fro m  a le a s e  o r  p r o p e r t y  t h a t  i s  d iv id e d  among th e
r e g i o n a l  n a t i v e  c o r p o r a t io n s  u n d e r  s e c . 7 ( i )  o f  th e  A la s k a  N a t iv e  
C la im s  S e t t le m e n t  A c t  ( P .L .  9 2 - 2 0 3 ) ;

( 1 1 )  th e  ta x  im po sed  b y  s e c . 4986  o f  th e  I n t e r n a l  
R even u e  Code t h a t  i s  p a id  o r  in c u r r e d  by th e  ta x p a y e r  f o r  o i l  
p r o d u c t io n  fro m  le a s e s  o r  p r o p e r t i e s  i n  th e  s t a t e .

(d )  D e d u c t io n s  fro m  g ro s s  incom e u n d e r  t h is  s e c t io n  s h a l l
n o t  in c lu d e  e x p e n s e s  p r e v io u s ly  d e d u c te d  on a r e t u r n  f i l e d  u n d e r
AS 4 3 . 2 0 . 0 1 1 — 4 3 .2 0 .3 5 0 .

( e )  W here a c o r p o r a t io n  s u b je c t  t o  AS 4 3 . 2 1 . 0 1 0 - - 4 3 .2 1 .1 2 0  
s h a re s  th e  p r o d u c t io n  o r  p ro c e e d s  o f  th e  p r o d u c t io n  fro m  a le a s e  
o r  p r o p e r t y  th ro u g h  a w o rk in g  i n t e r e s t ,  r o y a l t y  i n t e r e s t ,  
o v e r r id i n g  r o y a l t y  i n t e r e s t ,  p r o d u c t io n  p a y m e n t, n e t  p r o f i t  
i n t e r e s t ,  j o i n t  v e n tu r e  o r  o t h e r  a g re e m e n t, th e  d e p a r tm e n t  s h a l l  
a l l o c a t e  th e  d e d u c t io n s  fro m  g ro s s  in com e b e tw e e n  th e  c o r p o r a t io n  
and th e  p e rs o n s  w i t h  whom i t  has  such  an a g re e m e n t i n  a c c o rd a n c e  
w i t h  th e  te rm s  o f  th e  a g re e m e n t.
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( f )  I f  a c o r p o r a t io n  d e m o n s tra te s  to  th e  s a t i s f a c t i o n  o f  
th e  d e p a r tm e n t  t h a t  i t  p a id  o r  in c u r r e d  a c t u a l  exp en ses  f o r  
i n t e r e s t  o r  f o r  g e n e r a l  o v e rh e a d  o r  a d m in is t r a t io n  a t t r i b u t a b l e  
t o  d e r i v in g  in co m e fro m  th e  p r o d u c t io n  o f  o i l  o r  gas fro m  a le a s e  
o r  p r o p e r t y  i n  th e  s t a t e  i n  an  am ount g r e a t e r  th a n  th e  am ount 
d e te r m in e d  u n d e r  ( c ) ( 7 )  o r  ( c ) ( 9 )  o f  t h i s  s e c t io n ,  th e  d e p a rtm e n t  
may a l lo w  th e  c o r p o r a t io n  t o  d e d u c t th e  g r e a t e r  am o u n t.

S e c . 4 3 . 2 1 . 0 3 0 .  DETERMINATION OF INCOME FROM O IL  AND GAS 
P IP E L IN E  TRANSPORTATION [REPEALED EFFECTIVE JANUARY 1 ,  1 9 8 2 ] .
( a )  E x c e p t  as p r o v id e d  i n  ( c )  o f  t h i s  s e c t io n ,  t a x a b le  incom e
a t t r i b u t a b l e  t o  th e  t r a n s p o r t a t i o n  o f  o i l  i n  a p i p e l i n e  engaged
i n  i n t e r s t a t e  commerce i n  A la s k a  s h a l l  b e  d e te rm in e d  b y  th e
d e p a r tm e n t  and s h a l l  b e  th e  am ount r e p o r t e d  o r  t h a t  w o u ld  be  
r e q u i r e d  t o  b e  r e p o r te d  to  th e  F e d e r a l  E n e rg y  R e g u la to r y  
C o m m iss io n  o r  i t s  s u c c e s s o rs  as n e t  o p e r a t in g  in c o m e , le s s  th o s e  
p o r t io n s  o f  i n t e r e s t  and g e n e r a l  a d m in i s t r a t i v e  expense  
a t t r i b u t a b l e  to  th e  p i p e l i n e  t r a n s p o r t a t i o n  o f  o i l  i n  th e  s t a t e ,  
e x c e p t  t h a t  t a x a b le  incom e s h a l l  a ls o  in c lu d e  ta x e s  on o r  
m e as u re d  b y  in c o m e . The d e p a r tm e n t s h a l l  e s t a b l i s h  r e g u la t io n s  
g o v e r n in g  th e  d e te r m in a t io n  o f  i n t e r e s t  and g e n e r a l  
a d m i n i s t r a t i v e  e x p e n s e  a t t r i b u t a b l e  to  p i p e l i n e  t r a n s p o r t a t i o n  o f  
o i l  in  th e  s t a t e .

(b )  E x c e p t  as p r o v id e d  i n  ( c )  o f  t h i s  s e c t io n ,  t a x a b le  
in co m e a t t r i b u t a b l e  to  th e  t r a n s p o r t a t i o n  o f  n a t u r a l  gas i n  a 
p i p e l i n e  e n g a g e d  in  i n t e r s t a t e  commerce i n  A la s k a  s h a l l  be  
d e te r m in e d  b y  th e  d e p a r tm e n t and s h a l l  b e  th e  am ount r e p o r te d  o r  
t h a t  w o u ld  be r e q u i r e d  to  be  r e p o r t e d  to  th e  F e d e r a l  E n e rg y  
R e g u la t o r y  C o m m iss io n  as n e t  o p e r a t in g  in com e le s s  t h a t  p o r t io n  
o f  i n t e r e s t  and g e n e r a l  a d m in i s t r a t i v e  exp e n s e  a t t r i b u t a b l e  to  
p i p e l i n e  t r a n s p o r t a t i o n  i n  th e  s t a t e ,  e x c e p t  t h a t  th e  t a x a b le  
in com e s h a l l  a ls o  in c lu d e  ta x e s  on o r  m e a s u re d  b y  in co m e. The  
d e p a r tm e n t  s h a l l  e s t a b l i s h  r e g u la t io n s  g o v e rn in g  th e  
d e t e r m in a t io n  o f  i n t e r e s t  and g e n e r a l  a d m in i s t r a t iv e  expense  
a t t r i b u t a b l e  t o  p i p e l i n e  t r a n s p o r t a t i o n  o f  n a t u r a l  gas in  th e  
s t a t e .

( c )  T a x a b le  in com e a t t r i b u t a b l e  t o  th e  t r a n s p o r t a t i o n  o f  
o i l  o r  n a t u r a l  gas i n  A la s k a  o f  any  c o r p o r a t io n  n o t  u n d e r th e  
F e d e r a l  E n e rg y  R e g u la to r y  C om m ission j u r i s d i c t i o n ,  o r  o f  a 
c o r p o r a t io n  u n d e r  th e  j u r i s d i c t i o n  o f  th e  F e d e r a l  E n e rg y  
R e g u la to r y  C o m m iss io n  b u t  n o t  r e p o r t in g  th e  o p e r a t io n  o f  
p i p e l i n e s  i n  A la s k a  s e p a r a t e ly  fro m  th e  o p e r a t io n  o f  p ip e l in e s  
e ls e w h e r e ,  s h a l l  b e  d e te rm in e d  b y  th e  d e p a r tm e n t  and s h a l l  b e  
b a s e d  upon an  am ount e q u a l t o  t h a t  w h ic h  w o u ld  h a v e  b een  r e p o r te d  
to  th e  F e d e r a l  E n e rg y  R e g u la to r y  C om m iss io n  u n d e r  ( a )  o f  t h i s  
s e c t io n  i n  t h e  c a s e  o f  o i l  p i p e l i n e s ,  o r  (b )  o f  t h i s  s e c t io n  in  
th e  c a s e  o f  n a t u r a l  gas p i p e l i n e s ,  h ad  th e  c o r p o r a t io n  b e e n , i n  
f a c t ,  u n d e r  F e d e r a l  E n e rg y  R e g u la to r y  C om m issio n  j u r i s d i c t i o n  f o r
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th e  t a x a b le  y e a r  and r e q u i r e d  to  r e p o r t  on th e  o p e r a t io n  o f  
A la s k a  p i p e l i n e s  s e p a r a t e ly  fro m  th e  o p e r a t io n  o f  p i p e l i n e s  
e ls e w h e r e .

S e c . 4 3 .2 1 .0 4 0 .  DETERMINATION OF INCOME FROM A C T IV IT IE S  
OTHER THAN O IL  AND GAS PRODUCTION OR P IP E L IN E  TRANSPORTATION 
[REPEALED EFFEC TIVE  JANUARY 1 ,  1 9 8 2 ] .  ( a )  T a x a b le  in com e o f  a
c o r p o r a t io n  s u b je c t  t o  AS 4 3 .2 1 . 0 1 0 - - 4 3 . 2 1 . 1 2 0  fro m  a c t i v i t i e s  i n  
t h i s  s t a t e  o t h e r  th a n  th e  p r o d u c t io n  o f  o i l  o r  gas fro m  a  le a s e  
o r  p r o p e r t y  i n  th e  s t a t e  o r  th e  p i p e l i n e  t r a n s p o r t a t i o n  o f  o i l  o r  
gas i n  th e  s t a t e  s h a l l  b e  d e te rm in e d  i n  a c c o rd a n c e  w i t h  th e  
m eth o d  e s t a b l is h e d  i n  a r t .  IV  o f  AS 4 3 .1 9 .0 1 0  and  in  
AS 4 3 .2 0 .0 7 1 ,  as m o d i f ie d  b y  ( b ) - - ( f )  o f  t h i s  s e c t io n .

(b )  T h e  t o t a l  t a x a b le  in com e o f  th e  c o n s o l id a te d  b u s in e s s  
i s  i t s  e n t i r e  incom e le s s  th e  p o r t io n  o f  t h a t  e n t i r e  incom e  
a t t r i b u t a b l e  to  w o r ld w id e  p r o d u c t io n  and  p i p e l i n e  t r a n s p o r t a t i o n  
o f  o i l  and  g a s . I n  t h i s  s e c t io n ,

( 1 )  f o r  a member o f  a c o n s o l id a te d  b u s in e s s  who i s  
r e q u i r e d  to  f i l e  u n d e r  th e  I n t e r n a l  R evenue C od e, " e n t i r e  in co m e"  
means t a x a b le  in com e u n d e r  S u b t i t l e  F and  c h a p te r  1 o f  S u b t i t l e  A 
o f  th e  I n t e r n a l  R evenue Code o f  1 9 5 4 , as am ended, e x c e p t  t h a t  
th o s e  p r o v is io n s  a d o p te d  a f t e r  D ecem b er 3 1 , 1 9 7 5 , w h ic h  change o r  
m o d ify  e x e m p tio n s  fro m  t a x  a r e  n o t  a d o p te d  b y  r e f e r e n c e  as a  p a r t  
o f  t h i s  s e c t io n  u n t i l  th e  seco n d  J a n u a ry  1 f o l l o w in g  th e  
e f f e c t i v e  d a te  o f  th e  f e d e r a l  la w ;

( 2 )  f o r  a member o f  a c o n s o l id a t e d  b u s in e s s  who is  n o t  
r e q u i r e d  to  f i l e  u n d e r  th e  I n t e r n a l  R evenue C od e, " e n t i r e  in co m e"  
means b o o k  in c o m e , e x c e p t  t h a t  a t a x p a y e r  may e l e c t  to  r e p o r t  h is  
in com e as th e  incom e w o u ld  be  d e te rm in e d  u n d e r ( 1 )  o f  t h i s  
s u b s e c t io n .

( c )  The n u m e ra to r  and d e n o m in a to r  o f  th e  p r o p e r t y  f a c t o r ,  
o f  th e  p a y r o l l  f a c t o r  and o f  th e  s a le s  f a c t o r  s h a l l  be  c a lc u l a t e d  
w it h o u t  r e f e r e n c e  to  t h a t  p o r t io n  o f  p r o p e r t y ,  p a y r o l l  o r  s a le s
d i r e c t l y  r e l a t e d  to  th e  p r o d u c t io n  o f  o i l  o r  gas fro m  a le a s e  o f
p r o p e r t y  i n  th e  s t a t e  o r  th e  p i p e l i n e  t r a n s p o r t a t i o n  o f  o i l  o r  
gas i n  th e  s t a t e .

(d )  R e p e a le d  b y  § 17 ch 116 SLA 1 9 8 1 .

( e )  R e p e a le d  b y  § 17 ch 116 SLA 1 9 8 1 .

( f )  T h e  v a lu e  a t t r i b u t e d  t o  v e s s e ls  t r a n s p o r t in g  A la s k a n  
o i l  o r  gas o f  th e  c o n s o l id a te d  b u s in e s s  w h ic h  a re  n o t  owned o r  
e f f e c t i v e l y  owned b y  th e  c o n s o l id a t e d  b u s in e s s  s h a l l  b e  e x c lu d e d  
fro m  th e  p r o p e r t y  f a c t o r .
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S e c . 4 3 .2 1 .0 5 0 .  ASSESSMENT OF INCOME AND TAX [REPEALED 
EFFEC TIVE  JANUARY 1 , 1 9 8 2 ] .  ( a )  The d e p a r tm e n t s h a l l  assess
t a x a b le  in co m e and th e  am ount o f  t a x  p a y a b le  on t h a t  t a x a b le  
in c o m e .

( b )  On o r  b e fo r e  A u g u s t 15 o f  each  y e a r  th e  d e p a rtm e n t  
s h a l l  sen d  to  e v e r y  c o r p o r a t io n  t a x a b le  u n d e r  AS 4 3 .2 1 .0 1 0 - -
4 3 .2 1 .1 2 0  a n o t i c e  o f  ass e ss m e n t sh o w in g  th e  am ount o f  incom e  
t a x a b le  u n d e r  AS 4 3 .2 1 . 0 1 0 - - 4 3 . 2 1 . 1 2 0  f o r  th e  p r e v io u s  y e a r  and  
th e  am ount o f  t a x  p a y a b le  on t h a t  t a x a b le  in c o m e .

( c )  F o r  p u rp o s e s  o f  AS 4 3 . 2 1 .0 1 0 — 4 3 .2 1 .1 2 0  th e  d e p a rtm e n t  
may co m b in e  t a x a b le  incom es o f  c o r p o r a t io n s  s u b je c t  to  t a x  u n d e r  
AS 4 3 . 2 1 . 0 1 0 — 4 3 .2 1 .1 2 0  who a r e  p a r t  o f  th e  same c o n s o l id a te d  
b u s in e s s .

(d )  I f  th e  m eth ods  o f  a l l o c a t i o n  and  a p p o r t io n m e n t p r o v id e d  
i n  AS 4 3 . 2 1 . 0 1 0 — 4 3 .2 1 .1 2 0  do n o t  f a i r l y  r e p r e s e n t  th e  e x te n t  o f  
a c o r p o r a t io n 's  b u s in e s s  a c t i v i t y  i n  th e  s t a t e ,  th e  c o r p o r a t io n  
may p e t i t i o n  f o r  o r  th e  d e p a r tm e n t may r e q u i r e ,  in  r e s p e c t  to  a l l  
o r  any  p a r t  o f  th e  c o r p o r a t io n 's  b u s in e s s  a c t i v i t y ,  i f  
r e a s o n a b le ,  th e  em ploym ent o f  any  m eth o d  a u th o r iz e d  u n d e r  
a r t .  I V ,  s e c . 1 8 ,  o f  th e  M u l t i s t a t e  T a x  Com pact (AS 4 3 .1 9 .0 1 0 )  to  
e f f e c t u a t e  an  e q u i t a b le  a l l o c a t i o n  and a p p o r t io n m e n t  o f  th e  
c o r p o r a t io n 's  in c o m e . The c o m m is s io n e r s h a l l  in c lu d e  in  h is  
a n n u a l r e p o r t  r e q u i r e d  i n  AS 4 3 .2 1 .1 1 0  a r e p o r t  on a l l  r e l i e f  
g r a n te d  u n d e r  t h i s  s u b s e c t io n , in c lu d in g  f o r  each  case  a 
s ta te m e n t  o f  th e  changes i n  t a x  l i a b i l i t y  r e s u l t i n g  fro m  th e  
g r a n t in g  o f  r e l i e f ,  th e  t a x  y e a rs  in v o lv e d ,  and a d e s c r ip t io n  o f  
th e  m eth o d  o f  d e te r m in in g  t a x a b le  incom e t h a t  was s u b s t i t u t e d  f o r  
th o s e  p r o v id e d  i n  AS 4 3 . 2 1 . 0 1 0 - - 4 3 . 2 1 . 1 2 0 .

S e c . 4 3 . 2 1 . 0 6 0 .  RETURNS [REPEALED EFFECTIVE JANUARY 1 ,  
1 9 8 2 ] .  On o r  b e f o r e  A p r i l  15 o f  each  y e a r ,  a c o r p o r a t io n  s u b je c t  
to  t a x  u n d e r  AS 4 3 .2 1 .0 1 0 — 4 3 .2 1 .1 2 0  s h a l l  s u b m it a r e t u r n  in  a 
fo rm  p r e s c r ib e d  b y  th e  d e p a r tm e n t s e t t i n g  o u t in fo r m a t io n  
r e q u i r e d  b y  th e  d e p a r tm e n t t o  d e te rm in e  t a x a b le  in co m e. F o r  
p u rp o s e s  o f  AS 4 3 . 2 1 .0 1 0 — 4 3 .2 1 .1 2 0 ,  th e  d e p a r tm e n t may r e q u i r e  
c o r p o r a t io n s  s u b je c t  to  t a x  u n d e r  AS 4 3 . 2 1 . 0 1 0 - - 4 3 . 2 1 . 1 2 0  who a r e  
p a r t  o f  th e  same c o n s o l id a te d  b u s in e s s  to  f i l e  a s in g le  r e t u r n .

S e c . 4 3 . 2 1 . 0 7 0 .  PAYMENT OF TAX [REPEALED EFFECTIVE  
JANUARY 1 ,  1 9 8 2 ] .  The t a x  l e v i e d  u n d e r  AS 4 3 .2 1 .0 1 0  —  4 3 .2 1 .1 2 0  
i s  p a y a b le  t o  th e  d e p a r tm e n t on o r  b e f o r e  S ep tem b er 30 o f  each  
y e a r  o r  i n  i n s t a l l m e n t s ,  in c lu d in g  p re p a y m e n ts  o f  e s t im a te d  t a x ,  
a t  th e  t im e s  and  u n d e r  th e  c o n d it io n s  th e  d e p a r tm e n t may by  
r e g u l a t i o n  r e q u i r e .  T h is  t a x  i s  p a y a b le  on th e  due d a te  s e t  o u t  
i n  t h i s  s e c t io n  e v e n  th o u g h  th e  a s s e ss m e n t i s  u n d e r a p p e a l o r  th e  
v a l i d i t y ,  e n f o r c e a b i l i t y  o r  a p p l i c a t io n  o f  AS 4 3 .2 1 .0 1 0 —
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4 3 .2 1 .1 2 0  o r  any p r o v is io n  o f  AS 4 3 .2 1 .0 1 0  —  4 3 .2 1 .1 2 0  is  
c h a l le n g e d  b e f o r e  th e  d e p a r tm e n t o r  i n  th e  c o u r t s .

S ec . 4 3 .2 1 .0 8 0 .  TRANSITIONAL RULES [REPEALED EFFECTIVE  
JANUARY 1 , 1 9 8 2 ] .  The d e p a rtm e n t s h a l l  p r o v id e  b y  r e g u la t io n
t r a n s i t i o n  r u le s  f o r  c o r p o r a t io n s  s u b je c t  to  t a x  u n d e r  
AS 4 3 . 2 0 .0 1 1 — 4 3 .2 0 .3 5 0  b e f o r e  J u ly  9 ,  1978  to  a v o id  d o u b le
t a x a t i o n  o f  th e  same incom e o r  d o u b le  d e d u c t io n  o f  th e  same 
e x p e n s e  o f  th o s e  c o r p o r a t io n s  as a r e s u l t  o f  b eco m in g  s u b je c t  to  
t a x  u n d e r  AS 4 3 .2 1 . 0 1 0 — 4 3 .2 1 .1 2 0 .

S ec . 4 3 .2 1 .0 9 0 .  REGULATIONS [REPEALED EFFECTIVE JANUARY 1 ,  
1 9 8 2 ] .  The d e p a r tm e n t  may a d o p t r e g u la t io n s  i n  a c c o rd a n c e  w i t h  
t h e  A d m in is t r a t iv e  P ro c e d u re  A c t  (AS 4 4 .6 2 .0 1 0 — 4 4 .6 2 .6 5 0 )  as 
a p p r o p r ia t e  to  a d m in is t e r  and e n fo r c e  AS 4 3 .2 1 .0 1 0  —  4 3 .2 1 .1 2 0 .

S e c . 4 3 .2 1 .1 0 0 .  PENALTIES [REPEALED EFFECTIVE JANUARY 1 ,  
1 9 8 2 ] .  The p e n a l t i e s  e s t a b l is h e d  i n  AS 4 3 . 2 0 . 0 1 1 - - 4 3 .2 0 .3 5 0  
a p p ly  to  AS 4 3 . 2 1 . 0 1 0 — 4 3 .2 1 .1 2 0 .

S e c . 4 3 . 2 1 .1 1 0 .  PUBLIC REPORTING [REPEALED EFFECTIVE  
JANUARY 1 , 1 9 8 2 ] .  ( a )  The c o m m is s io n e r o f  re v e n u e  s h a l l  c o m p ile
an d  t r a n s m it  t o  th e  l e g i s l a t u r e  an a n n u a l c o n s o l id a te d  r e p o r t  o f  
s t a t e  re v e n u e s  and t a x a t i o n  p o l i c i e s  u n d e r  AS 4 3 .2 1 .0 1 0  —
4 3 .2 1 .1 2 0 .  T h is  r e p o r t  s h a l l  in c lu d e  t o t a l  a g g r e g a te  in com e ta x  
p a id  b y  c o r p o r a t io n s  c o v e re d  u n d e r AS 4 3 .2 1 .0 1 0 - - 4 3 . 2 1 . 1 2 0  and  
a g g r e g a te  in com e and d e d u c t io n s  b y  c a t e g o r y ,  so c l a s s i f i e d  as t o  
p r e v e n t  th e  i d e n t i f i c a t i o n  o f  p a r t i c u l a r  r e t u r n s  o r  r e p o r t s .

(b )  T h e  l e g i s l a t i v e  a u d i t o r  s h a l l  t r a n s m it  to  th e  
l e g i s l a t u r e  an a n n u a l r e p o r t  r e v ie w in g  th e  a c t io n s  o f  th e  
d e p a r tm e n t  in  a d m in is t e r in g  AS 4 3 .2 1 .0 1 0 — 4 3 .2 1 .1 2 0 .

S e c . 4 3 . 2 1 .1 2 0 .  D E F IN IT IO N S  [REPEALED EFFECTIVE JANUARY 1 ,  
1 9 8 2 ] .  U n le s s  th e  c o n te x t  r e q u i r e s  o th e r w is e  th e  d e f i n i t i o n s  
c o n ta in e d  i n  AS 4 3 .5 5 .1 4 0  a r e  a p p l ic a b l e  to  AS 4 3 .2 1 .0 1 0  —
4 3 .2 1 .1 2 0 .  I n  a d d i t i o n ,  i n  AS 4 3 .2 1 .0 1 0  —  4 3 .2 1 .1 2 0

( 1 )  " b a s e  o f  o p e r a t io n s "  means th e  c lo s e s t  p o in t  on 
la n d  to  th e  o f f s h o r e  o i l  o r  gas p r o d u c t io n  o p e r a t io n s  fro m  w h ic h  
g o o d s , s e r v ic e s  and  s u p p lie s  f lo w  to  th o s e  o f f s h o r e  o i l  o r  gas  
p r o d u c t io n  o p e r a t i o n s ;

( 2 )  " c o n s o l id a t e d  b u s in e s s "  means a c o r p o r a t io n  o r  
g ro u p  o f  c o r p o r a t io n s  h a v in g  m ore th a n  50 p e r c e n t  common 
o w n e rs h ip  d i r e c t  o r  i n d i r e c t ,  o r  a g ro u p  o f  c o r p o r a t io n s  in  w h ic h
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th e r e  i s  common c o n t r o l  e i t h e r  d i r e c t  o r  i n d i r e c t  as e v id e n c e d  by  
a n y  a r r a n g e m e n t ,  c o n t r a c t  o r  a g re e m e n t.
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JURISDICTIO NAL STATEMENT

T h is  is  an a p p e a l fro m  a May 2 7 , 1 9 8 3 , g r a n t  o f  summary 

ju d g m e n t b y  th e  s u p e r io r  c o u r t .  The lo w e r  c o u r t  r u le d  t h a t  

A la s k a 's  s e p a r a te  a c c o u n t in g  f o r  o i l  and gas p r o d u c t io n  and  

p i p e l i n e  t r a n s p o r t a t i o n ,  AS 4 3 .2 1 ,  is  c o n s t i t u t i o n a l .  T h is  c o u r t  

has j u r i s d i c t i o n  p u r s u a n t  t o  AS 2 2 .0 5 .0 1 0  an d  AS 2 2 .0 5 .0 2 0 .

ISSUES PRESENTED FOR REVIEW

I s  th e  A la s k a  L e g i s l a t u r e 's  d e c is io n  to  em p lo y  s e p a r a te  

a c c o u n t in g  to  e s t im a te  a p p e l la n t s '  i n - s t a t e  o i l  and gas

p r o d u c t io n  and p i p e l i n e  t r a n s p o r t a t i o n  incom e c o n s is te n t  w i t h  th e  

Com m erce, Due P ro c e s s , and E q u a l P r o t e c t io n  C la u s e s  o f  th e  U n ite d  

S t a t e s  C o n s t i t u t io n  an d  th e  E q u a l P r o t e c t io n  C la u s e  o f  th e  A la s k a  

C o n s t i tu t io n ?
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STATEMENT OF THE CASE

On F e b r u a ry  8 ,  1 9 6 8 , A t l a n t i c  R i c h f i e l d  Company s t r u c k  

th e  l a r g e s t  o i l  f i e l d  e v e r  d is c o v e r e d  in  th e  U n ite d  S t a t e s .  The  

P ru d h o e  Bay f i e l d  i s  so la r g e  t h a t  o i l  f ro m  th e  n e x t  th r e e  

l a r g e s t  f i e l d s  i n  A m e r ic a  w o u ld  n o t  f i l l  i t .  I t s  r e c o v e r a b le  o i l  

r e s e r v e s  e x c e e d  n in e  b i l l i o n  b a r r e l s ,  w h i le  e s t im a te s  o f  t o t a l  

f i e l d  s iz e  r e a c h  20 b i l l i o n  b a r r e l s .

The s in g le  o u t l e t  f o r  t h i s  o i l  i s  th e  T ra n s  A la s k a  

P i p e l i n e  (" T A P S " ) . T h is  900  m i le  lo n g ,  4 8 - in c h  l i n e  c a r r i e s  1 .6  

m i l l i o n  b a r r e l s  o f  o i l  e a c h  day to  i t s  d e s t in a t i o n  a t  V a ld e z .  

T h e r e ,  th e  o i l  i s  lo a d e d  o n to  ocean  ta n k e r s  d e s t in e d  f o r  

r e f i n e r i e s  i n  W a s h in g to n , C a l i f o r n i a ,  th e  G u lf  o f  M e x ic o  and th e  

e a s t e r n  s e a b o a rd . The P ru d h o e  Bay F i e l d  and th e  T r a n s -A la s k a  

P i p e l i n e  a r e  owned v i r t u a l l y  i n  t h e i r  e n t i r e t y  by  th r e e  

c o r p o r a t io n s  —  A t l a n t i c  R i c h f i e l d  Company, E xxon  C o r p o r a t io n  and 

S ta n d a r d  O i l  o f  O h io .

P ru d h o e  B ay o p e r a t io n s  w e re  p r o f i t a b l e  w hen p r o d u c t io n  

commenced i n  June 1 9 7 7 . S in c e  th e n ,  h o w e v e r , e x t e r n a l  econom ic  

and  p o l i t i c a l  f a c t o r s  - -  in c lu d in g  d e r e g u la t io n ,  th e  I r a n ia n  

r e v o l u t i o n ,  and OPEC p r i c i n g  p r a c t ic e s  —  h a v e  m ore th a n  d o u b le d  

th e  v a lu e  o f  A la s k a n  o i l  w i t h  no com m ensurate  in c r e a s e  in  c o s ts .  

As a r e s u l t ,  b e tw e e n  1 9 7 8 -8 1 ,  and w h o l ly  a p a r t  fro m  e a rn in g s  in  

m a r in e  t r a n s p o r t a t i o n ,  r e f i n i n g ,  and m a r k e t in g ,  A rc o , E xxo n , and  

S o h io  e a rn e d  $21 b i l l i o n  i n  n e t  incom e s o le ly  fro m  p r o d u c t io n  and

A . I n t r o d u c t i o n
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p i p e l i n e  t r a n s p o r t a t i o n  o f  A la s k a  o i l .  See A p p e n d ix  A . These

p r o f i t s  h a v e  h a d  a p ro fo u n d  e f f e c t  on e a c h  o f  th e s e  c o m p a n ie s ,

m o s t n o t a b ly  on S o h io  b e c a u s e  i t  i s  th e  s m a l le s t  o f  th e  t h r e e :

Once s e v e r e ly  s h o r t  o f  c ru d e , S o h io 's  b o n an za  fro m  
i t s  huge r e s e r v e s  o f  A la s k a n  o i l  s k y ro c k e te d  1979  
p r o f i t s  to  $ 1 .2  b i l l i o n ,  a p h en o m en al 2 ,200%  b l a s t  
i n  j u s t  one d e c a d e .

R. 6 8 4 .

U n d er th e  O i l  and Gas C o r p o ra te  In com e T a x  (AS 4 3 . 2 1 ) ,

th e s e  com pan ies  p a id  a p p r o x im a te ly  $2 b i l l i o n  i n  incom e ta x e s  on

t h a t  $21 b i l l i o n  p r o f i t .  Th ey  h a v e  sued to  g e t  th o s e  ta x e s  b a c k .

T h is  la w s u i t  in v o lv e s  t h r e e  c o r p o r a t io n s  t h a t  made

s u b s t a n t i a l  p r o f i t s  fro m  v a lu a b le  a s s e ts  i n  A la s k a ,  and t h a t  now

o b je c t  to  p a y in g  ta x e s  on t h a t  in com e a t  th e  same r a t e  as any

o t h e r  c o r p o r a t io n .  T h e  e s s e n c e  o f  t h i s  c a s e  i s  r e v e a le d  i n

te s t im o n y  d u r in g  l e g i s l a t i v e  c o n s id e r a t io n  o f  AS 4 3 .2 1 :

S e n a to r  [J o h n ] H u b e r :  Does S o h io  o b je c t  to  p a y in g
9.4%  on i t s  t r u e  n e t  
incom e th e  same as th e y  w o u ld  
h a v e  to  i f  th e y  w e re  s t r i c t l y  
an  A la s k a n  c o r p o r a t io n ?

[S o h io  V ic e  P r e s id e n t  
R ic h a r d ]  D o n a ld s o n : Y e s .

R . 4 6 6 1 -6 2  [ D . 7 - 1 7 2 ,  F . 2 7 ]

B . The N a tu r e  o f  T h is  Case

E v e ry  s t a t e  t h a t  im poses a n e t  in com e t a x  m u st d e v is e  

some m eth od  o f  d e te r m in in g  th e  p o r t io n  o f  a m u l t i s t a t e  t a x p a y e r 's
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in co m e t h a t  is  e a rn e d  w i t h i n  th e  s t a t e .  From  1959 to  1 9 7 8 , 

A la s k a  u s e d  a t h r e e - f a c t o r  fo r m u la  u n d e r  th e  U n ifo r m  D i v is io n  o f  

In co m e  f o r  T a x  P u rp o s e s  A c t  ("U D IT P A " ) f o r  e s t im a t in g  th e  A la s k a  

in co m e o f  a l l  m u l t i s t a t e  c o r p o r a t io n s .  !_/ AS 4 3 .1 9 ;  

AS 4 3 .2 0 .0 6 5 ;  AS 4 3 . 2 0 . 0 5 1 - . 1 5 0  ( r e p e a le d  1 9 7 5 ) .  2 /

I n  A la s k a 's  e a r l y  s ta te h o o d  y e a r s ,  w h i l e  i t s  economy 

w as m a r g in a l  and d iv e r s e ,  th e  UDITPA fo rm u la  w as a s a t is f a c t o r y  

m eans o f  a p p o r t io n in g  th e  in co m e o f  a l l  m u l t i s t a t e  c o r p o r a t io n s .  

T h e f o r m u la ,  h o w e v e r , was d e v e lo p e d  p r i n c i p a l l y  f o r  m e r c a n t i le  

b u s in e s s e s .

O v e r s e v e r a l  y e a r s ,  th e  A la s k a  l e g i s l a t u r e  was a d v is e d  

t h a t  t h e  UDITPA . fo r m u la  s y s t e m a t ic a l l y  u n d e r e s t im a te d  incom e  

a t t r i b u t a b l e  to  o i l  p r o d u c t io n  i n  A la s k a .  The l e g i s l a t u r e  was 

t o l d  t h a t ,  as a r e s u l t  o f  t h i s  u n d e r a t t r i b u t i o n ,  m u l t i s t a t e  o i l  

co m p a n ies  p a id  incom e ta x e s  on t h e i r  A la s k a  p r o d u c t io n  e a rn in g s  

a t  an e f f e c t i v e  2%-3% r a t e ,  w h i le  i n - s t a t e  o i l  p ro d u c e rs  and  

o t h e r  A la s k a  in d u s t r i e s  p a id  ta x e s  f a r  c lo s e r  to  th e  9.4%

1 /  F o rm u la s  such as U D ITPA  r e l y  on c e r t a i n  in d ic a t o r s  o f  
F u s in e s s  a c t i v i t y  - -  su ch  as p a y r o l l ,  p r o p e r t y ,  and  s a le s  - -  to  
e s t im a te  i n - s t a t e  in c o m e . A m u l t i s t a t e  b u s in e s s ' i n d i c a t o r s ,  o r  
f a c t o r s ,  w h ic h  a re  lo c a t e d  i n  th e  t a x in g  s t a t e ,  a r e  com pared w i t h  
th e  b u s in e s s '  f a c t o r s  lo c a t e d  e v e ry w h e re . The r e s u l t i n g  f r a c t i o n  
i s  m u l t i p l i e d  a g a in s t  th e  b u s in e s s ' o v e r a l l  in c o m e , p ro d u c in g  an 
e s t im a te  o f  i n - s t a t e  in c o m e .

2 /  U D ITPA  was a p p ro v e d  b y  th e  N a t io n a l  C o n fe re n c e  o f  
C o m m is s io n e rs  on U n ifo rm  S t a t e  Laws in  1 9 5 7 , an d  A la s k a  was th e  
f i r s t  s t a t e  to  a d o p t th e  m o d e l a c t .  I n  1 9 7 0 , A la s k a  a d o p te d  th e  
M u l t i s t a t e  T a x  C om pact, w h ic h  a ls o  c o n ta in s  U D IT P A , and jo in e d  
th e  M u l t i s t a t e  T ax  C o m m iss io n . C h. 1 2 4 , SLA 1 9 7 0 .
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s t a t u t o r y  r a t e .  M o re o v e r , u n d e r any f o r m u la ,  m u l t i s t a t e  o i l  

p ro d u c e rs  o w n in g  and  o p e r a t in g  i d e n t i c a l  a s s e ts  i n  A la s k a  w o u ld  

pay w id e ly  d i s p a r a t e  t a x e s .  The l e g i s l a t u r e  e n a c te d  AS 4 3 .2 1  t o  

e q u a l iz e  e f f e c t i v e  t a x  r a t e s  b o th  b e tw e e n  m u l t i s t a t e  o i l  

co m p an ies  and o t h e r  t a x p a y e r s ,  and among m u l t i s t a t e  o i l  com panies  

th e m s e lv e s . S e c . 1 ,  c h . 1 1 0 , SLA 1 9 7 8 .

AS 4 3 .2 1  ch anges  o n ly  th e  m eth o d  o f  e s t im a t in g  i n - s t a t e  

in c o m e . Once t h a t  i n - s t a t e  incom e i s  d e te r m in e d , i t  is  ta x e d  a t  

th e  same 9 .4%  r a t e  a p p l ic a b le  to  a l l  c o r p o r a t io n s .  

AS 4 3 . 2 0 . 0 1 1 ( e ) .  AS 4 3 .2 1  a p p o r t io n s  th e  w o r ld w id e  incom e o f  a 

t a x p a y e r  b y  s e p a r a te  a c c o u n t in g . S e p a r a te  a c c o u n t in g  i d e n t i f i e s  

g ro s s  re v e n u e s  fro m  a c t i v i t i e s  i n  th e  s t a t e  and  th e n  d e d u c ts  th e  

c o s ts  a s s o c ia t e d  w i t h  t h a t  in co m e . I f  goods a r e  s h ip p e d  o u t  o f  

th e  s t a t e  f o r  f u r t h e r  p r o c e s s in g , s e p a r a te  a c c o u n t in g  e s t a b l is h e s  

an " a r m 's - le n g t h "  p r i c e  f o r  th e  v a lu e  o f  th e  goods as th e y  le a v e  

th e  s t a t e .  T h a t  t r a n s f e r  p r ic e  is  u s e d  to  d e te rm in e  th e  

t a x p a y e r 's  g ro s s  incom e fro m  th e  g o o d s .

The l e g i s l a t u r e  b e l ie v e d  i t s e l f  on s a fe  g ro u n d  i n  

c h o o s in g  s e p a r a te  a c c o u n t in g  —  a m eth o d  t h a t  ( 1 )  w as , a t  one  

t im e ,  th e  o n ly  m eth o d  u sed  in  th e  U n i t e d  S ta te s  t o  a p p o r t io n  

m u l t i s t a t e  in c o m e ; ( 2 )  i s  s t i l l  th e  m e th o d  p r e f e r r e d  b y  o th e r  

s t a t e s  w i t h  s u b s t a n t i a l  o i l  p r o d u c t io n  a c t i v i t y ;  and ( 3 )  has b een  

u p h e ld  b y  th e  suprem e c o u r ts  o f  th o s e  s t a t e s .  T h is  la w s u i t  

c h a lle n g e s  t h a t  c h o ic e .

I f  t h e  co m p an ies  p r e v a i l ,  th e y  w i l l  be  e n t i t l e d  to  a 

r e fu n d  o f  t h e i r  AS 4 3 .2 1  t a x e s ,  b u t  w i l l  h a v e  an a l t e r n a t e
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l i a b i l i t y  f o r  t a x  y e a rs  1 9 7 8 -8 1  o f  a p p r o x im a te ly  $620 m i l l i o n .  

T h e i r  n e t  r e f u n d ,  in c lu d in g  i n t e r e s t ,  w o u ld  b e  a p p r o x im a te ly  $ 1 .8  

b i l l i o n .  3 /  A f f i d a v i t  o f  R o b e r t  D . H e a th , a t ta c h e d  as

A p p e n d ix  A .

On th e  s t a t e ' s  m o t io n  f o r  summary ju d g m e n t, th e  

s u p e r io r  c o u r t  h e ld  t h a t  AS 4 3 .2 1  i s  c o n s t i t u t i o n a l .

R . 1 7 4 6 0 - 6 2 .  T h e  co m p an ies  h a v e  a p p e a le d  fro m  t h a t  r u l i n g .

C . T h e  P r i n c ip l e s  and  O p e r a t io n  o f  AS 4 3 .2 1

AS 4 3 .2 1  a p p l ie s  to  any c o r p o r a t io n  t h a t  e a rn s  incom e  

f ro m  o i l  o r  gas p r o d u c t io n  o r  p i p e l i n e  t r a n s p o r t a t i o n  i n  th e  

s t a t e .  AS 4 3 .2 1 .0 1 0 .  The s t a t u t e  u ses  s e p a r a te  a c c o u n t in g  to  

a p p o r t io n  in c o m e  fro m  o i l  p r o d u c t io n  and  p i p e l i n e  t r a n s p o r t a t io n  

a c t i v i t i e s .  AS 4 3 . 2 1 . 0 2 0 - . 0 3 0 .  Incom e fro m  a l l  o t h e r  a c t i v i t i e s  

i n  th e  s t a t e  i s  a p p o r t io n e d  b y  a f o r m u la .  AS 4 3 .2 1 .0 4 0 .  

T o g e th e r ,  t h i s  in com e i s  ta x e d  a t  th e  s t a t u t o r y  r a t e  o f  9 .4 % .

3 /  I n  1 9 8 1 ,  th e  l e g i s l a t u r e  r e p e a le d  AS 4 3 .2 1  f o r  t a x  y e a rs  
B e g in n in g  a f t e r  D ecem ber 3 1 ,  1 9 8 1 , and  r e p la c e d  i t  w i t h  a
m o d i f ie d  fo r m u la .  Ch. 1 1 6 ,  SLA 1 9 8 1 . The l e g i s l a t u r e  d id  so 
p r i m a r i l y  t o  a v o id  f u r t h e r  g ro w th  i n  th e  $2 b i l l i o n  c o n t in g e n t  
l i a b i l i t y  c a u s e d  by t h is  l i t i g a t i o n .  A lth o u g h  m o s t b e l ie v e  t h a t  
t h e  co m p a n ies  s ta n d  l i t t l e  chance  o f  s u ccess  i n  t h i s  c a s e , th e  
l e g i s l a t u r e  c o n c lu d e d  t h a t  any ch an ce  was i n t o l e r a b l e  in  l i g h t  o f  
th e  m a s s iv e  am ounts i n  c o n t r o v e r s y .  See H e a r in g s  B e fo re  th e  
J o i n t  Gas P i p e l i n e  C o m m itte e , May 2 9 , 1 9 8 4 ; R . 5 3 3 , Memorandum by  
Com m 'r Thomas K . W i l l ia m s  t o  G ov. J a y  S . Hammond, O c to b e r  1 ,  1980  
a t  2 , R . 5 7 2 .
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1 .  S e p a r a te  A c c o u n tin g  o f  O i l  P r o d u c t io n  and  
P ip e l i n e  T r a n s p o r t a t io n  In c o m e ._____________

T h e  s e p a r a te  a c c o u n t in g  p r o v is io n s  o f  AS 4 3 .2 1  m easu re  

o n ly  th e  n e t  in co m e  fro m  p r o d u c t io n  and p i p e l i n e  t r a n s p o r t a t i o n  

o f  o i l  i n  A la s k a .  Incom e g e n e r a te d  b y  p r o d u c t io n  o r  p i p e l i n e  

t r a n s p o r t a t i o n  a c t i v i t i e s  e ls e w h e r e ,  an d  s u b s e q u e n t p r o f i t s  

e a rn e d  fro m  m a r in e  t r a n s p o r t a t i o n ,  r e f i n i n g ,  and m a r k e t in g  o f  

A la s k a  o i l  a f t e r  i t  le a v e s  th e  s t a t e ,  a r e  e x c lu d e d  fro m  th e  

AS 4 3 .2 1  t a x  b a s e . As a r e s u l t ,  th e  n e t  in co m e  t h a t  A la s k a  ta x e s  

i s  o n ly  a b o u t  25% o f  th e  u l t i m a t e  v a lu e  o f  A la s k a  o i l .  See 

C h a r t  1 . T h e  r e m a in in g  75% r e p r e s e n ts  v a lu e  added b y  

t r a n s p o r t a t i o n ,  r e f i n i n g ,  and m a r k e t in g  a c t i v i t i e s  "d o w n s tre a m "  

fro m  A la s k a  p r o d u c t io n ,  and a ls o  in c lu d e s  th e  c o s ts  o f  p ro d u c in g  

th e  o i l .  I d .

T he  s e p a r a te  a c c o u n t in g  o f  o i l  p r o d u c t io n  incom e b e g in s  

w i t h  th e  d e t e r m in a t io n  o f  g ro s s  in c o m e . AS 4 3 .2 1  d e f in e s  g ro s s  

incom e as th e  v a lu e  o f  th e  o i l  a t  th e  p o i n t  o f  p r o d u c t io n  —  t h a t  

i s ,  th e  w e l lh e a d .  4 /  AS 4 3 .2 1 .0 2 0 ;  15 AAC 2 1 . 9 0 0 ( 2 4 ) .  I f  th e  

o i l  i s  n o t  s o ld  a t  th e  p o in t  o f  p r o d u c t io n ,  b u t  in s te a d  i s  s o ld  

a t  an o u t s id e  r e f i n e r y ,  th e  r e f i n e r y  p r i c e  i s  used  as th e  f i r s t  

s te p  i n  d e t e r m in in g  w e l lh e a d  v a lu e .  F i n a l l y ,  i f  th e  o i l  i s

4 /  I n  t h i s  b r i e f ,  th e  w o rd  " w e l lh e a d "  i s  u sed  as a s h o r th a n d  
te rm  f o r  th e  p o i n t  o f  p r o d u c t io n .  I t  i s  n o t  m ean t to  be  u s e d  i n  
an y  t e c h n ic a l  s e n s e , n o r  i s  i t  in te n d e d  t o  d is t i n g u i s h  b e tw e e n  
th e  p o in t  w h e re  th e  o i l  f i r s t  comes o u t  o f  th e  g ro u n d  and th e  
p o in t  a t  w h ic h  th e  o i l  i s  a c c u r a t e ly  m e a s u re d  i n t o  a p i p e l i n e .
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ESTIMATED REVENUES AND COSTS 
PER BARREL OF ALASKAN CRUDE OIL 

1 9 7 8 - 1 9 8 0

Marketing Costs & Profits

TO TA L  OIL COMPANY 
GROSS REVENUE 

PER BARREL 
$ 2 6 . 6 4 ( 1 0 0 % )

Refining Costs & Profits $5.72

-Transportation Costs & Profits 
(pipeline & marine) $7.14

A ction , Windfall Profit & C1 m
— 4d Valnrcmjrow|o^___________

^Operating Costs $ .52

Development Costs $.67_ 

Spitalized Interest <t 33  I ~~

WELLHEAD PRICE: 
STATUTORY GROSS 

PRODUCTION REVENUE

$ 1 1 .7 3 ( 4 4 . 2 % )

AS 43.21 TAXABLE 
NET PRODUCTION 

INCOME 
$ 6 .7 7 ( 2 5 . 4 % )

Exploration Costs Expensed

General Overhead & 
Administrative (incl. 1981 revisions)

SOURCE: D eakin 2d  S u p p lem en ta l Affidavit * 15, R. 16917 ,16929 .
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t r a n s f e r r e d  u n s o ld  to  th e  p r o d u c e r ’ s r e f i n e r y ,  a t r a n s f e r  v a lu e  

i s  e s t a b l i s h e d  b a s e d  upon c o m p a ra b le  a r m 's - le n g t h  s a le s  o r  o th e r  

m a rk e t  i n d i c a t o r s .

W h e n e v e r a r e f i n e r y  p r ic e  o r  t r a n s f e r  v a lu e  i s  u s e d , 

th e  f u l l  c o s ts  and  p r o f i t s  o f  t r a n s p o r t in g  th e  o i l  b e tw e e n  th e  

w e l lh e a d  and  th e  r e f i n e r y  a r e  s u b t r a c t e d ,  o r  " n e t t e d  b a c k ,"  to  

a r r i v e  a t  w e l lh e a d  v a lu e .  AS 4 3 . 2 1 . 0 2 0 ( b ) ;  15 AAC 2 1 .1 2 0 - .1 3 0 .  

T h is  " n e tb a c k "  p ro c e s s  i s  common i n  s e p a r a te  a c c o u n t in g  

m e th o d o lo g y . I t  i s  a ls o  th e  p ro c e s s  u s e d  i n  c a lc u l a t i n g  th e  

s t a t e ' s  s e v e ra n c e  t a x  and r o y a l t i e s ,  and  th e  f e d e r a l  w i n d f a l l  

p r o f i t  t a x .

B e tw ee n  1978  and 1 9 8 0 , th e  r e f i n e r y  g a te  p r ic e  o f  N o r th  

S lo p e  c ru d e  o i l  a v e ra g e d  $ 1 8 .9 2  p e r  b a r r e l .  See C h a r t  1 ; R. 

1 6 9 1 7 , 1 6 9 2 9  ( D e a k i n ) . A f t e r  " n e t t i n g  b a c k "  to  th e  w e l lh e a d ,  th e  

g ro s s  v a lu e  o f  th e  o i l  a t  th e  p o in t  o f  p r o d u c t io n  a v e ra g e d  

$ 1 1 .7 8 .  I d .

Once a w e l lh e a d  v a lu e  h as  b e e n  d e te r m in e d , th e  c o s ts  o f  

p r o d u c in g  t h e  o i l  a r e  d e d u c te d . AS 4 3 .2 1  p e r m its  th e  ta x p a y e r  to  

d e d u c t e v e r y  c o s t  a s s o c ia te d  w i t h  p r o d u c in g  A la s k a  o i l ,  

r e g a r d le s s  o f  w h e re  th o s e  c o s ts  a r e  in c u r r e d .  AS 4 3 . 2 1 . 0 2 0 ( c ) .  

The v a r io u s  c o s t  c o m p o n e n ts , and t h e i r  r e l a t i v e  s i g n i f i c a n c e ,  a re  

b e s t  p o r t r a y e d  g r a p h i c a l l y .  See C h a r t  2 .

One p a r t i c u l a r  c o s t  com ponent w a r r a n ts  n o t e .  The A c t  

p e r m its  a d e d u c t io n  f o r  " g e n e r a l  o v e rh e a d  o r  a d m in i s t r a t iv e  

e x p e n s e  . . . a t t r i b u t a b l e  to  d e r i v in g  incom e fro m  th e  p r o d u c t io n  

o f  o i l  o r  gas . . .  i n  th e  s t a t e . "  AS 4 3 . 2 1 . 0 2 0 ( c ) ( 9 ) .  These

-8 -



AS 43.21 TAXABLE NET PRODUCTION INCOME CALCULATION 
EXCLUDES ALL COSTS AND PROFITS OF UPSTREAM AND DOWNSTREAM ACTIVITIES

1*1 . ,*• «. ̂o.vy ;
1 V ... .•

Sy : ■

i i  ; v  : ■; ■ I-

11 .1

A S 43.21 Taxable 
Net Production Income

AS 43.21.020(a), (c); 
15AAC 21.100

Deductions from Gross Production Revenue: 

Royalties
AS 4 3 .2 1 ,020(c)(1). (10); 15AAC 21.210,.21 5

’ Production, Windfall Protit & Ad Valorem Taxes
AS 4 3 .2 1 .020(c)(2), (3), (11); 15 A AC 21.220,.230,.235

• General Overhead & Administrative Expense (including profits) 
AS 43.21 020(C)(9), (f); 15AAC 21.290

■ Direct Operating Costs
AS 43.21.020(c)(4); 15 AAC 21.240

' Uncapitalized Interest
AS 4 3 .2 1 .020(c)(7), (f); 1 5 AAC 21.280

■ Lease Acquisition and Development Costs
AS 4 3 .2 1 .020(c)(5), (6); 1 5 AAC 21.250,.260

‘ Exploration, Dryhote, Geologic & Geophysical Costs 
AS 43.2 1 .020(c)(8); 15 AAC 21.270

’Downstream” Costs and Profits Excluded From 
AS 43.21 Production Income Calculation

- Refining Costs & Profits Marketing Costs & Profits-

- Refinery Gate Price
15 AAC 21.122..124..125

Minus:

-Marine Transportation Costs 4 Profits
15 AAC 21.128,.130

-Pipeline Transportation Costs 4  Profits 
15 AAC 21.128,.130

Equals:

'Wellhead Price (Gross Production Revenue)
AS 43.21.020(b); 15 AAC 21.110,.120

"Upstream" Cosls and Prof its 
Deducted in Calculating 

Taxable Production Income



c o s ts  - -  w h ic h  th e  com pan ies  w o u ld  now m ake th e  fo c u s  o f  t h is  

la w s u i t  - -  in c lu d e  c o r p o r a te  m anagem ent, l e g a l  and a c c o u n t in g  

s e r v ic e s ,  f i n a n c i n g ,  p e rs o n n e l m anagem ent, and r e s e a r c h  and  

d e v e lo p m e n t. T h e y  a r e  d e d u c t ib le  w h e th e r  o r  n o t  th e y  a r e  

in c u r r e d  i n  th e  s t a t e ,  so lo n g  as th e y  a r e  p r o p e r ly  a l lo c a t e d  to  

th e  p r o d u c t io n  o f  o i l  and  gas in  A la s k a .  5 /  W h ile  th e s e  

a c t i v i t i e s  a r e  l a r g e  i n  n u m b er, th e y  c o n s t i t u t e  o n ly  2.8%  o f  th e  

c o s t  o f  p r o d u c in g  o i l  i n  A la s k a .  See C h a r t  2 ;  R . 1 6 9 2 9 ;  

R e g u la t io n s  a ls o  p e r m it  a d e d u c t io n  f o r  r e a s o n a b le  p r o f i t s  

a t t r i b u t a b l e  to  th e s e  a c t i v i t i e s ,  i f  th e  t a x p a y e r  a l lo c a t e s  

p r o f i t s  i n  t h i s  m an n er on i t s  own books o f  a c c o u n t . 15 AAC 

2 1 . 2 9 0 ( b ) .

O i l  and gas p i p e l i n e  o p e r a to r s  a r e  r e q u i r e d  b y  f e d e r a l  

and s t a t e  r e g u la t o r y  a g e n c ie s  to  m a in t a in  s e p a r a te  b o o ks  f o r  each  

p i p e l i n e  s y s te m . B ecau se  a l l  p i p e l in e s  i n  A la s k a  a re  w h o l ly  

i n - s t a t e ,  th e  ite m s  o f  incom e and e x p e n s e  r e l a t e d  to  A la s k a  

p i p e l i n e  t r a n s p o r t a t i o n  can be e a s i l y  a s c e r t a in e d .  U nder AS 

4 3 .2 1 .0 3 0 ,  a t a x p a y e r 's  n e t  A la s k a  incom e fro m  p i p e l i n e  

t r a n s p o r t a t i o n  i s  k e y e d  to  th e  am ount r e p o r t e d  to  th e  F e d e r a l  

E n e rg y  R e g u la to r y  C o m m iss io n  as n e t  o p e r a t in g  in c o m e .

5 /  15 AAC 2 1 .2 9 0  a llo w s  th e  d e d u c t io n  o f  " g e n e r a l  o v e rh e a d  and
a d m in i s t r a t i v e  e x p e n s e  . . .  w h ic h  i s  p r o p e r ly  a l l o c a t e d  (o n  th e  
b a s is  o f  p e r s o n n e l t im e  s h e e ts , o f f i c e  sp ace  o r  a n o th e r  b a s is  
h a v in g  g e n e r a l  c u r r e n c y  i n  th e  o i l  an d  gas in d u s t r y ) "  to  
o p e r a t io n s ,  le a s e  a c q u i s i t i o n  o r  e x p lo r a t io n  i n  th e  s t a t e .  I f  
th e s e  e x p e n s e s  r e l a t e  t o  b o th  A la s k a  and o u t - o f - s t a t e  a c t i v i t i e s ,

c o n t in u e d
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2 . The Use o f  a F o rm u la  F o r  A l l  O th e r  Incom e

AS 4 3 .2 1 .0 4 0  em ploys th e  UD ITPA  fo rm u la  to  a p p o r t io n  

th e  o t h e r  in co m e o f  an AS 4 3 .2 1  t a x p a y e r  to  th e  s t a t e  —  w i t h  one  

m a jo r  d i f f e r e n c e .  W o r ld w id e  o i l  p r o d u c t io n  and p i p e l i n e  

t r a n s p o r t a t i o n  incom e is  s u b t r a c te d  fro m  th e  c o r p o r a t io n 's  

a p p o r t io n a b le  in c o m e , and th e  c o m p an y 's  f a c t o r s  a t t r i b u t a b l e  to  

th e  p r o d u c t io n  and p i p e l i n e  t r a n s p o r t a t i o n  o f  o i l  i n  A la s k a  a r e  

e x c lu d e d  f ro m  th e  fo r m u la .

D . P ro c e e d in g s  B e lo w

A p p e l la n t s  A r c o , E x x o n , and S o h io  a rg u e d  b e lo w  t h a t  

AS 4 3 .2 1  v i o l a t e d  th e  Com m erce, Due P ro c e s s , and E q u a l P r o t e c t io n  

C la u s e s  o f  th e  U n ite d  S t a t e s  C o n s t i t u t i o n ,  and th e  E q u a l P r o t e c ­

t i o n  C la u s e  o f  th e  A la s k a  C o n s t i t u t i o n .  The case  was d e c id e d  on 

th e  s t a t e ' s  m o t io n  f o r  summary ju d g m e n t. The r e c o r d  o f  t h a t  

m o tio n  i s  d i v i s i b l e  in t o  t h r e e  c a t e g o r ie s .  M o s t o f  th e  r e c o r d  

c o m p ris e s  th e  l e g i s l a t i v e  h i s t o r y  o f  AS 4 3 .2 1 ,  w h ic h  was c o m p ile d  

and in d e x e d  b y  th e  s t a t e .  R . 1 6 2 8 -1 2 6 8 9 . S eco n d , th e r e  a re  

c o m p e tin g  a f f i d a v i t s  fro m  v a r io u s  e c o n o m is ts  and a c c o u n ta n ts  

p r e s e n t in g  d iv e r g e n t  eco n o m ic  t h e o r ie s  on how o i l  p r o d u c t io n  

in com e i s  g e n e r a l l y  e a rn e d , and how , as a m a t t e r  o f  p o l i c y ,  i t

57 c o n t in u e d
th e  r e g u l a t i o n  a l l o c a t e s  th o s e  c o s ts  on th e  b a s is  o f  i n - s t a t e  and  
o u t - o f - s t a t e  a c r e a g e , o r  a n o th e r  b a s is  " i f  t h a t  o t h e r  b a s is  is  
m ore a p p r o p r i a t e . "
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s h o u ld  b e  a p p o r t io n e d .  C om pare , e . g . , R . 13069  (C h u r c h ) , R.

12986  ( D a v id s o n ) , R . 1 3 111  w i t h  R. 1538  ( D e a k in ) , R . 1512  

( H o r s t ) ,  and R. 1269 (C o n r a d ) .

F i n a l l y ,  t h e r e  a r e  a la r g e  num ber o f  a f f i d a v i t s

s u b m it te d  b y  th e  co m p an ies  w h ic h  d e s c r ib e  v a r io u s  a c t i v i t i e s  

p e r fo rm e d  o u t s id e  A la s k a ,  t h a t  th e  com pan ies  a s s e r t  g e n e r a te  a 

p o r t io n  o f  A la s k a  p r o d u c t io n  p r o f i t s  t a x e d  b y  AS 4 3 .2 1 .  S e e , 

e . g . , R . 1 3 2 2 0 -1 3 4 7 6  (S o h io  A f f i d a v i t s ) ;  R . 1 3 5 5 2 -1 3 8 0 8  (A rc o  

A f f i d a v i t s ) ;  R . 13811  -  1 4 2 4 8  (E xxo n  A f f i d a v i t s ) .  The s t a t e  d id  

n o t  c o n te s t  th o s e  f a c t u a l  a l l e g a t io n s  b e c a u s e  th e  m ere  e x is te n c e  

o f  th e s e  s u p p o r t  f u n c t io n s  - -  w h ic h  is  a l l  t h a t  th e s e  a f f i d a v i t s  

d e m o n s tra te  —  is  o f  no c o n s t i t u t i o n a l  im p o r ta n c e . C o n v e r s e ly ,  

th e  com pan ies  o f f e r e d  no e v id e n c e  t h a t  th e s e  a c t i v i t i e s  g e n e ra te d  

a n y  a c t u a l  p o r t io n  o f  o i l  p r o d u c t io n  p r o f i t s , o r  f o r  t h a t  m a t te r  

t h a t  th e y  w e re  p r o f i t a b l e  a t  a l l .

To w a r r a n t  a  t r i a l  on a Commerce C la u s e  c h a l le n g e ,  th e

ta x p a y e r  m ust o f f e r  q u a n t i t a t i v e  e v id e n c e  w h ic h  shows t h a t  a

p a r t i c u l a r  t a x  b a s e  f o r  a p a r t i c u l a r  y e a r  is  g r o s s ly

d is p r o p o r t io n a t e  t o  a c t u a l  i n - s t a t e  e a r n in g s .  C o n ta in e r  C o rp . v .

F r a n c h is e  T a x  B o a r d ,  U .S .  , 77 L .E d .2 d  5 4 5 , 556  ( 1 9 8 3 ) ;  Hans

R e e s ' S ons , I n c .  v .  N o r th  C a r o l in a  e x  r e l .  M a x w e l l , 283  U .S . 1 2 3 , 

125 ( 1 9 3 1 ) .  T h e  c o m p an ies  o f f e r e d  n o th in g  i n  t h i s  r e g a r d .  They  

d id  n o t  even  p la c e  t h e i r  t a x  r e t u r n s  in  th e  r e c o r d .  R a th e r ,  th e y  

r e s t e d  t h e i r  c h a l le n g e  upon th e  a s s e r t io n  t h a t  s e p a ra te

a c c o u n t in g  i n e v i t a b l y  f a i l s  to  r e c o g n iz e  t h a t  c e r t a in
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o u t - o f - s t a t e  a c t i v i t i e s  g e n e r a te  some p o r t io n  o f  o i l  p r o d u c t io n  

e a r n in g s ,  and  i s  th u s  i n h e r e n t l y  i n v a l i d .  F o r  t h i s  r e a s o n , th e  

c o m p an ies  in fo r m e d  th e  lo w e r  c o u r t  t h a t  th e y  w e re  n o t  o b l ig e d  t o  

u n d e r ta k e  any " e la b o r a t e  s h o w in g ."  R. 1 2 7 6 3 . See a ls o  

A p p e l la n t s '  O p e n in g  B r i e f  a t  45 ( h e r e a f t e r  th e  c o m p a n ie s ' b r i e f  

i s  r e f e r r e d  to  as " C . B . " ) .

On M ay 2 7 ,  1 9 8 3 , Judg e  C a r ls o n  g r a n te d  th e  s t a t e 's

m o t io n  f o r  summary ju d g m e n t. R . 1 7 4 6 0 -6 2 . He fo u n d  t h a t  th e  

o n ly  f a c t u a l  d is p u t e  b e tw e e n  th e  p a r t i e s  in v o lv e d  th e  c o m p e tin g  

e c o n o m ic  a n d  a c c o u n t in g  t h e o r ie s  p r e s e n te d  b y  th e  p a r t i e s '  e x p e r t  

a f f i d a v i t s .  T h ese  d iv e r g e n t  t h e o r e t i c a l  c o n te n t io n s  " a r e  f a c t s  

o n ly  i n  t h e  sense  t h a t  th e y  p r o v id e  p re m is e s  i n  th e  p ro c e s s  o f  

l e g a l  r e a s o n in g ,  th e y  a r e  n o t  t h a t  ty p e  o f  f a c t  f o r  w h ic h  t r i a l  

i s  m a n d a te d ."  R . 1 7 4 6 0 .

SUMMARY OF ARGUMENT

The lo w e r  c o u r t  c o n c lu d e d  t h a t  s e p a r a te  a c c o u n t in g  is  a  

p e r m is s ib le  means o f  a p p o r t io n in g  th e  incom e o f  a m u l t i -  

j u r i s d i c t i o n a l  t a x p a y e r .  S h o r t l y  a f t e r  t h a t  d e c is io n ,  th e  U n ite d  

S t a t e s  Suprem e C o u r t  re a c h e d  th e  same c o n c lu s io n  i n  C o n ta in e r

C o rp . v .  F r a n c h is e  T a x  B o a r d ,  U . S .  , 77 L .E d .2 d  545  ( 1 9 8 3 ) .

T he  le s s o n  o f  C o n ta in e r  i s  t h a t  a Commerce C la u s e  c h a l le n g e  to  a 

s t a t e ' s  u s e  o f  s e p a r a te  a c c o u n t in g  is  s u b je c t  to  th e  same 

s ta n d a rd s  a p p l ic a b l e  to  m a th e m a t ic a l  fo r m u la s .  The com panies  

h a v e  f a i l e d  t o  m e e t , o r  e ven  a t te m p t  to  m eet t h a t  s ta n d a r d ,  w h ic h  

r e q u i r e s  th e  co m p an ies  to  p ro v e  by " c l e a r  and c o g e n t e v id e n c e "
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t h a t  th e  am ount o f  incom e a t t r i b u t e d  to  A la s k a  b y  AS 4 3 .2 1  is  

" g r o s s ly  d is p r o p o r t io n a t e "  to  a c t u a l  i n - s t a t e  e a r n in g s .  

A c c o r d in g ly ,  th e  ju d g m e n t b e lo w  m ust be a f f i r m e d .

When A la s k a  becam e a m a jo r  o i l - p r o d u c in g  s t a t e ,  th e  

l e g i s l a t u r e ,  a f t e r  c o n s id e r a b le  s tu d y , a d o p te d  th e  t r a d i t i o n a l  

m e th o d  o f  s e p a r a te  a c c o u n t in g  lo n g  u s e d  b y  o t h e r  o i l - p r o d u c in g  

s t a t e s  - -  in c lu d in g  L o u is ia n a ,  O k lah o m a, and  M i s s i s s ip p i  - -  to  

e s t im a te  i n - s t a t e  in co m e fro m  o i l  p r o d u c t io n .  The s e p a ra te  

a c c o u n t in g  la w s  o f  th e s e  s t a t e s  a r e  i d e n t i c a l  i n  a l l  m a t e r ia l  

r e s p e c ts  t o  AS 4 3 .2 1 .  G ro ss  incom e is  m easu red  by th e  i n - s t a t e  

v a lu e  o f  lo c a l ly - p r o d u c e d  o i l .  N e t  incom e is  th e n  c a lc u la t e d  by  

d e d u c t in g  th e  d i r e c t  an d  i n d i r e c t  c o s ts  o f  p ro d u c in g  t h a t  o i l ,  

w h e th e r  th o s e  c o s ts  a r e  in c u r r e d  i n  o r  o u t  o f  th e  s t a t e .  T h is  

same m eth o d  is  u s e d  b y  th e  f e d e r a l  g o v e rn m e n t t o  c a lc u l a t e  th e  

U n i t e d  S ta te s  incom e o f  a f o r e ig n  c o r p o r a t io n  p ro d u c in g  o i l  in  

t h i s  c o u n tr y  f o r  s a le  a b ro a d , and b y  v a r io u s  i n t e r n a t i o n a l  ta x  

c o n v e n t io n s  to  w h ic h  t h i s  c o u n tr y  i s  a p a r t y .

T h e  b a s is  f o r  t h i s  common p r e f e r e n c e  f o r  s e p a ra te  

a c c o u n t in g  i s  th e  r e c o g n i t io n  t h a t  t h i s  m eth od  o f  a p p o r t io n m e n t  

f a i r l y  e s t im a te s  o i l  p r o d u c t io n  incom e a t t r i b u t a b l e  to  th e  

j u r i s d i c t i o n .  F u r t h e r ,  i t  i s  commonly r e c o g n iz e d  t h a t  th e  

t h r e e - f a c t o r  UDITPA fo r m u la  s y s t e m a t ic a l l y  u n d e r a t t r ib u t e s  incom e  

to  th e  p r o d u c in g  s t a t e .  UDITPA assumes t h a t  o i l  p r o d u c t io n  

in co m e i s  p r i n c i p a l l y  g e n e r a te d  b y  a c o m p an y 's  m a n a g e rs , 

g e o l o g i s t s ,  a c c o u n ta n ts  and  s a le s m e n , t o g e t h e r  w i t h  f i x e d  a s s e ts  

su ch  as o f f i c e  b u i ld in g s  and e q u ip m e n t. T h e  o i l  r e s e rv e s
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th e m s e lv e s , h o w e v e r , a r e  n o t  c o u n te d  in  th e  " p r o p e r t y "  f a c t o r  as 

an  in com e p r o d u c in g  a s s e t .  By c o n t r a s t ,  s e p a r a te  a c c o u n t in g  

lo o k s  to  th e  am ount and v a lu e  o f  o i l  p ro d u c e d  when a p p o r t io n in g  

in c o m e .
*s»

T he suprem e c o u r ts  o f  o t h e r  o i l - p r o d u c in g  s t a te s  h ave

s u s t a in e d  t h e i r  s e p a r a te  a c c o u n t in g  s t a t u t e s  a g a in s t  th e  same

c h a l le n g e s  t h a t  th e  com panies m ake h e r e .  I n  so d o in g , th e y  h ave

a f f i r m e d  t h a t  s e p a r a te  a c c o u n t in g  i s  a m ore a c c u r a te  m eth od  o f

a p p o r t io n in g  o i l - p r o d u c t i o n  in co m e th a n  i s  U D ITPA . Webb

R e s o u r c e s , I n c .  v .  M cCoy, 401  P . 2d 8 7 9 , 889  (K a n . 1 9 6 5 ) ;  T exas

Co. v .  C o o p e r , 107 S o .2d 6 7 6 ,  6 9 0 -9 1  (L a . 1 9 5 8 ) ;  M a g n o lia

P e tr o le u m  C o. v .  O klahom a T a x  Com m 'n, 121 P . 2d 1008 (O k la .  1 9 4 1 ) .

T h is  l i t i g a t i o n  i s  an  a t t a c k  on th e  use  o f  s e p a r a te

a c c o u n t in g  b y  o i l - p r o d u c in g  s t a t e s .  The h e a r t  o f  th e  co m p a n ies '

c a s e  i s  t h e i r  c o n te n t io n  t h a t  th e s e  s t a t e s  a r e  p r e c lu d e d  fro m

u s in g  s e p a r a te  a c c o u n t in g  b e c a u s e  o t h e r  s t a te s  in  w h ic h  th e y  a ls o

do b u s in e s s  em p lo y  m a th e m a t ic a l fo r m u la s .  S o h io  th u s  a l l e g e d ,  as

C o u n t I  o f  i t s  amended c o m p la in t  i n  t h i s  a c t io n ,  t h a t

[ f j o r m u l a r y  a p p o r t io n m e n t  i s  c o n s t i t u t i o n a l l y  
p r e f e r r e d ,  and th e  t a x  b a s e d  on A la s k a 's  s e p a r a te  
a c c o u n t in g  may n o t  c o n s t i t u t i o n a l l y  c o e x is t  w i t h  
t a x e s  im po sed  b y  o t h e r  s t a t e s  on th e  b a s is  o f  
f o r m u la r y  a p p o r t io n m e n t .

R. 2 6 1 .

T h is  c o re  a rg u m en t was r e j e c t e d  in  C o n ta in e r . The  

C o u r t  t h e r e  h e ld  t h a t  " b o th  g e o g ra p h ic  a c c o u n t in g  and fo rm u la  

a p p o r t io n m e n t  a r e  im p e r fe c t  p r o x ie s "  f o r  th e  e lu s iv e  g o a l o f  

a l l o c a t i n g  in c o m e ; n e i t h e r  i s  m ore o r  le s s  p ro n e  to
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m is a l lo c a t io n ?  and i t  w o u ld  th u s  b e  p e r v e r s e  t o  f o r c e  th e  s ta te s  

t o  s u b s t i t u t e  one i n h e r e n t ly  im p r e c is e  means f o r  a n o th e r .

C o n t a in e r , 77 L . E d . 2d  a t  5 6 4 .

T h e  C o u r t  r e i t e r a t e d  i n  C o n ta in e r  t h a t  th e  Due P ro c e s s  

and Commerce C la u s e s  do n o t  im po se  a s i n g l e ,  u n i fo r m  m e th o d o lo g y  

on th e  s t a t e s  f o r  a t t r i b u t i n g  th e  t a x a b le  incom e o f  a

m u l t i j u r i s d i c t i o n a l  b u s in e s s . O n ly  C o n g ress  h a s  th e  a b i l i t y  to

do so . Y e t ,  d e s p i t e  r e p e a te d  o p p o r t u n i t ie s  to  e n t e r  t h i s  f i e l d  

o v e r  th e  p a s t  s e v e r a l  d e c a d e s , and  a f t e r  w id e - r a n g in g  s tu d ie s  and  

l e g i s l a t i v e  h e a r in g s ,  C on gress  h as  d e c l in e d  t o  r e q u i r e  th e  s t a te s  

to  u s e  an y  p a r t i c u l a r  m eth od o f  in com e a t t r i b u t i o n .

A f t e r  C o n t a in e r , th e  co m p an ies  i n  t h i s  case  had two

o p t io n s :  e i t h e r  t o  w ith d r a w  t h e i r  a p p e a l ,  o r  t o  p r e te n d  t h a t

w h a t th e y  h ad  a t ta c k e d  b e lo w  as s e p a r a te  a c c o u n t in g  was n o t  in  

f a c t  " t r u e  s e p a r a te  a c c o u n t in g "  a t  a l l .  The com pan ies  chose th e  

l a t t e r ,  a r g u in g  h e r e  t h a t  th e  d e fe r e n c e  owed t o  s t a t e

a p p o r t io n m e n t  r u l e s ,  in c lu d in g  " t r u e  s e p a r a te  a c c o u n t in g ,"  does 

n o t  a p p ly  to  AS 4 3 .2 1 .  The A la s k a  la w , th e y  m a in t a in ,  i s  n o t  

s e p a r a te  a c c o u n t in g  b e c a u s e  i t  f a i l s  t o  a c c o u n t f o r  c e r t a i n

o u ts id e  c o n t r i b u t i o n s  to  o i l  p r o d u c t io n  in c o m e . And b e c a u s e  o f  

t h a t  p e c u l i a r i t y ,  i t  i s  n o t  a fo rm  o f  a p p o r t io n m e n t .

The a rg u m e n t t h a t  AS 4 3 .2 1  i s  n o t  " t r u e "  s e p a ra te

a c c o u n t in g  is  r i d i c u l o u s .  I t  f u n c t io n s  p r e c i s e l y  l i k e  th e  law s  

o f  o t h e r  o i l - p r o d u c in g  s t a t e s ,  th e  I n t e r n a l  R even u e  C od e, and

i n t e r n a t i o n a l  t a x  c o n v e n t io n s .
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M o r e o v e r ,  AS 4 3 .2 1 ,  l i k e  e v e r y  s e p a r a te  a c c o u n t in g  

s t a t u t e ,  i s  v e r y  much a fo rm  o f  a p p o r t io n m e n t . I t  e s t im a te s  t h a t  

p o r t io n  o f  a t a x p a y e r 's  w o r ld w id e  incom e w h ic h  s h o u ld  be  

a t t r i b u t e d  t o  th e  t a x in g  s t a t e ,  and i n  so d o in g  " a p p o r t io n s "  a 

p a r t  o f  t h a t  w o r ld w id e  incom e t o  th e  s t a t e .  I t s  p u rp o s e  i s  th e  

same as  t h a t  o f  an y  m a th e m a t ic a l f o r m u la .  As th e  C o u rt s a id  i n  

C o n t a in e r ,  th e  s e p a r a te  a c c o u n t in g  " a p p ro a c h  d iv id e s  th e  p ie  on 

th e  b a s is  o f  fo r m a l a c c o u n t in g  p r i n c i p l e s .  The fo r m u la  

a p p o r t io n m e n t  m eth od  d iv id e s  th e  same p i e  on th e  b a s is  o f  a 

m a th e m a t ic a l  g e n e r a l i z a t i o n . "  77 L .E d .2 d  a t  5 6 8 . Each is  a 

m eth o d  o f  " a p p o r t io n in g "  a p a r t  o f  th e  o i l  com pany 's  w o r ld w id e  

in co m e to  a s t a t e .

T h e  is s u e  in  t h i s  c a s e , th e n ,  i s  n o t  w h e th e r  A la s k a 's  

t a x  i s  " a p p o r t io n e d "  —  i t  c e r t a i n l y  i s  t h a t .  The is s u e  is  

w h e th e r  th e  s t a t u t e  a c h ie v e s  a  f a i r  a p p o r t io n m e n t . And, as n o te d  

a b o v e , th e  t e s t  o f  f a i r  a p p o r t io n m e n t  i s  w h e th e r  o r  n o t  th e  

s t a t u t e  h as  i n  f a c t  g r o s s ly  o v e r a t t r i b u t e d  incom e to  th e  t a x in g  

s t a t e .

T h e  co m p an ies  d id  n o t  a t te m p t  to  show t h a t  AS 4 3 .2 1  i n  

f a c t  a t t r i b u t e d  s u b s t a n t i a l l y  m ore incom e to  A la s k a  th a n  th e y  

a c t u a l l y  e a rn e d  h e r e .  In s t e a d ,  th e y  ch o se  to  r e s t  t h e i r  c a s e  

upon t h e  e n t i r e l y  t h e o r e t i c a l  o b je c t io n  t h a t  AS 4 3 .2 1  in h e r e n t ly  

ta x e s  some p r o f i t s  a t t r i b u t a b l e  to  th e  a c t i v i t i e s  o f  p e rs o n n e l i n  

o t h e r  s t a t e s .

T h e r e  a r e  t h r e e  fu n d a m e n ta l f a i l i n g s  to  t h i s  a rg u m e n t. 

F i r s t ,  i f  one assum es t h a t  a c t i v i t i e s  i n  one s t a t e  c o n t r ib u t e  to
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p r o f i t s  i n  a n o t h e r ,  th e n  c o n t r ib u t io n s  made to  A la s k a  o i l  

p r o d u c t io n  b y  o u t - o f - s t a t e  a c t i v i t i e s  a r e  o n ly  one s id e  o f  a 

tw o -w a y  s t r e e t .  As th e s e  c o m p a n ie s ' a n n u a l r e p o r t s  and p u b l ic  

p ro n o u n c em e n ts  make c l e a r ,  th e  s te a d y  p r o f i t s  a v a i l a b l e  fro m  

A la s k a  p r o d u c t io n  a c t i v i t i e s  c o n t r ib u t e  to  th e  p r o f i t a b i l i t y  o f  

th e s e  c o m p a n ie s ' o p e r a t io n s  i n  o t h e r  p a r t s  o f  th e  w o r ld .  T h u s , 

p r o f i t s  fro m  A la s k a  c ru d e  h a v e  p e r m i t t e d  th e s e  com panies to  

m o d e rn iz e  r e f i n e r i e s  i n  C a l i f o r n i a ,  a c q u ir e  new p r o d u c t io n  

p r o p e r t ie s  i n  th e  G u l f  o f  M e x ic o , and  d i v e r s i f y  in t o  o t h e r  

in d u s t r i e s  w h ic h  h a v e  no c o n n e c t io n  w i t h  A la s k a .  H o w e v e r, AS 

4 3 .2 1 ,  l i k e  a l l  s e p a r a te  a c c o u n t in g  la w s , does n o t  a t te m p t  to  ta x  

an y  o f  t h i s  ad d ed  v a lu e .

S e c o n d , e v e r y  s e p a r a te  a c c o u n t in g  j u r i s d i c t i o n  - -  

in c lu d in g  o t h e r  o i l - p r o d u c in g  s t a t e s , o t h e r  n a t io n s  and th e  

U n ite d  S t a t e s  —  t r e a t s  th e  e x p e n s e s  a s s o c ia te d  w i t h  th e  many 

a c t i v i t i e s  d is c u s s e d  b y  th e  co m p an ies  as d e d u c t ib le  c o s ts  o f  

p r o d u c t io n ;  no s e p a r a te  a c c o u n t in g  s y s te m  t r e a t s  them  as w h a t  

a c c o u n ta n ts  c a l l  " p r o f i t  c e n t e r s . "  N o th in g  in  th e  U n ite d  S ta te s  

o r  A la s k a  C o n s t i t u t io n s  r e q u i r e s  A la s k a ,  and A la s k a  a lo n e ,  to  

v ie w  o u t - o f - s t a t e  s u p p o r t  a c t i v i t i e s  as " p r o f i t  c e n t e r s . "

T h i r d ,  an  i d e n t i c a l  a rg u m e n t was made and r e j e c t e d  i n  

Moorman M fg . C o . v .  B a i r , 437 U .S . 267 ( 1 9 7 8 ) .  I n  M oorm an, th e  

t a x p a y e r  a rg u e d  t h a t  Io w a 's  s i n g l e - f a c t o r  s a le s  fo rm u la  

i n h e r e n t ly  ta x e d  in co m e e a rn e d  b y  m a n u fa c tu r in g  a c t i v i t i e s  in  

I l l i n o i s . ’ T h e  C o u r t ,  h o w e v e r , h e ld  t h a t  th e  c o n s t i t u t i o n  does  

n o t  i n v a l i d a t e  a s t a t e  in com e t a x  s im p ly  b e c a u s e  i t  re a c h e s  some
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income w h ich  does no t have i t s  source in  the  ta x in g  s ta te . Due 
p ro ce ss , th e  C ou rt s a id , re q u ire s  o n ly  th a t  income a t t r ib u te d  to  
th e  s ta te  be r a t io n a l ly  re la te d  to  in - s ta te  va lu e s . To 
e s ta b l is h  th a t  a s ta te 's  in c o m e -a llo c a tio n  method f a i l s  t h is  
t e s t ,  a ta xpa ye r must p rove th a t  the  s ta te  has a t t r ib u te d  an 
amount o f  income wh ich is  g ro s s ly  d is p ro p o r t io n a te  to  i t s  a c tu a l 
i n - s t a t e  e a rn in g s .

The companies' argument re g a rd in g  t h e i r  o u ts id e  suppo rt 
a c t i v i t i e s  sp in s  a c i r c le  from  w h ich  one may o n ly  escape by 
re c o g n iz in g  i t  as such. The companies concede th a t  no 
appo rtio nm en t method is  p e r fe c t ;  indeed , th is  in h e re n t  
im p re c is io n  is  the  reason th a t a ta xpaye r must prove a g ro s s ly  
d is p ro p o r t io n a te  r e s u l t .  The companies a rgue , however, th a t  
because AS 43.21 is  n o t p e r fe c t ,  i t  is  th e re fo re  n o t a fo rm  o f  
appo rtio nm en t and is  thus p e r se in v a l id .  Because the  companies 
b e lie v e  th a t  AS 43.21 is  f a c i a l l y  in v a l id ,  th e y  have p laced  
n o th in g  in  th e  re co rd  w h ich in d ic a te s  w hether they would  
a t t r ib u t e  30%, 3%, o r 0.003% o f the  income taxed  by AS 43.21 to  
o u ts id e  a c t i v i t i e s .

Because th e  companies d e c lin e d  to  make any showing o f a 
g ro s s ly  d is p ro p o r t io n a te  a t t r ib u t io n  o f  income, the  c o u rt below  
was p re sen ted  w ith  what amounted to  a d e fa u lt ,  o r  t o t a l  absence 
o f p ro o f .  D esp ite  an enormous re c o rd , th e re  was no evidence  
w h ich , i f  ta ken  as t ru e ,  wou ld make the  companies' p rima fa c ie  
case. There was, in  s h o r t ,  no need f o r  a t r i a l  to  te s t  
a lle g a t io n s  th a t  were never made.
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Since AS 43.21 is  f a i r l y  a p po rtio n ed , the  companies' 
m u lt ip le  ta x a t io n  argument f a l l s  as w e l l .  C on ta in e r con firm ed  
th a t  m u lt ip le  ta x a t io n  is  s im p ly  the  e v i l  th a t  the  f a i r  
appo rtionm en t t e s t  is  designed to  a vo id . I f  a ta x  s ta tu te  is  
f a i r l y  a p p o rtio n e d , i t  does n o t c re a te  an u n c o n s t i tu t io n a l r is k  
o f  m u lt ip le  ta x a t io n .  The m in im a l r i s k  o f o ve r la p p in g  ta x a t io n  
th a t  may a r is e  from  a d iv e r s i t y  o f appo rtionm en t ru le s  is  a 
m a tte r f o r  Congress to  address.

The companies' p r in c ip a l m u lt ip le  ta x a t io n  argument - -  
th a t  AS 43.21 taxes "100%" o f p ro d u c tio n  income from  A laskan o i l ,  
w h ile  o th e r s ta te s  w h ich use a fo rm u la  are a lso  e n t i t le d  to  " ta x  
a share" o f  th a t  same income - -  is  based upon t h e i r  b e l ie f  th a t  
fo rm u las and sepa ra te  accoun ting  are a u to m a t ic a lly  asym m etrica l. 
The Court in  C on ta in e r h e ld  th a t  they are n o t .  Separate  
accoun ting  taxes " 1 0 0 %" o n ly  in  the  sense th a t  e ve ry  s ta te  taxes  
100% o f the  income w h ich  i t  a p po rtio n s  to  i t s e l f .  Moreover, no 
o th e r s ta te  has a " r i g h t "  to  ta x  a share o f  the  income 
appo rtio n ed  to  A laska  by sepa ra te  a ccoun tin g . The in c lu s io n  o f  
A laska p ro d u c t io n  income, and indeed a l l  w o rldw ide  income, in  the  
a p p o rt io n a b le  base o f  v a r io u s  fo rm u las does n o t mean th a t  
m athem a tica l fo rm u las  ta ke  a share o f eve ry e x t r a - t e r r i t o r i a l  
component o f  income. R a the r, the th e o ry  upon wh ich  apportionm ent 
fo rm u las have been su s ta in e d  is  th a t  they  w i l l ,  once a l l  
c a lc u la t io n s  are com p le ted , produce an amount o f n e t income which  
is  an accep tab le  a pp ro x im a tio n  o f income from  a c t i v i t i e s  w ith in  
the  ta x in g  s ta te .
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A cco rd in g  to  the  companies, t r a d i t i o n a l  geog raph ica l 
sepa ra te  a ccoun tin g  is  no lo n g e r a c o n s t i t u t io n a l ly  accepted way 
o f  e s t im a tin g  th e  dom estic income o f a m u l t i ju r is d ic t io n a l  
company. Tha t argument w ou ld , i f  accep ted , in v a lid a te  the  
sepa ra te  a ccoun tin g  s ta tu te s  o f a number o f o th e r  o i l  p roduc ing  
s ta te s  - -  s ta tu te s  c o n s is te n t ly  su s ta in e d  by th e  h ig h e s t cou rts  
o f those s ta te s .  I t  is  an argument fo re c lo s e d  by the U n ited  
S ta te s  Supreme C ou rt in  C on ta in e r, and i t  shou ld  be re je c te d  by 
t h is  c o u r t as w e l l .

ARGUMENT

I .  THE ALASKA LEGISLATURE CHOSE SEPARATE ACCOUNTING AS THE 
MORE REASONABLE MEANS OF ESTIMATING THE IN-STATE INCOME 
OF MULTISTATE OIL PRODUCERS.____________________

The A la ska  L e g is la tu r e 's  d e c is io n  to  re p la ce  UDITPA 
w ith  sepa ra te  a ccoun tin g  was made f o r  two re la te d  reasons. 
F i r s t ,  the  le g is la tu r e  le a rned  th a t  the  th r e e - fa c to r  fo rm u la , 
when a p p lie d  to  o i l  p ro d u c tio n  a c t i v i t i e s ,  r e s u l t s  in  companies 
pay ing  taxes on o n ly  a f r a c t io n  o f  the income wh ich they a c tu a l ly  
ea rn  in  A la ska . See Appendices B and C. 6 /  Second, and

6 /  Appendix B is  a c o m p ila t io n  o f re p re s e n ta t iv e  c i ta t io n s  to  
th e  le g is la t iv e  h is to r y  o f AS 43.21 w h ich  support the  
l e g is la t u r e 's  f in d in g s .  Appendix C has two p a r ts .  P a rt 1 is  a 
n a r r a t iv e  summary o f  the  le g is la t iv e  h is to r y  wh ich  was subm itted  
w ith  th e  s ta te 's  summary judgment m o tio n . R. 1218-68. P a rt 2 is  
th e  s ta te 's  response to  the  companies' le g is la t iv e  h is to r y  
n a r r a t iv e .  R. 16931-59. Tha t company n a r r a t iv e  (R. 12840-83) was 
subm itte d  as a sepa ra te  appendix to  t h e i r  b r i e f .
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o f  th a t  u n d e ra t t r ib u t io n ,  use o f  the  th r e e - fa c to r  fo rm u las  
bestows a b e n e f i t  on m u l t is ta te  o i l  companies th a t  is  n o t shared  
by o th e r  A laskan bus inesses . I t  a llow s  those c o rp o ra tio n s  to  pay 
ta x  on o n ly  a f r a c t io n  o f  t h e i r  A laska income, which  
s u b s ta n t ia l ly  lowers t h e i r  e f f e c t iv e  ta x  r a te ,  w h ile  o th e r  
bus inesses — bo th  lo c a l o i l  p roduce rs and o th e r  m u lt is ta te  
in d u s t r ie s  - -  pay taxes a t th e  f u l l  s ta tu to ry  ra te  o f  9.4% on 
a l l  income earned in  A la ska . Id .  These conc lu s io n s  a re  s e t ou t 
i n  the  le g is la t u r e 's  f in d in g s :

1. [The th r e e - fa c to r  apportionm en t fo rm u la  in  
UDITPA] does no t f a i r l y  re p re se n t the  e x te n t o f  
th e  bus iness a c t i v i t i e s  in  th is  s ta te  o f  
m u lt is ta te  c o rp o ra tio n s  engaged in  the  p ro d u c t io n  
and p ip e l in e  t ra n s p o r ta t io n  o f crude o i l  and 
n a tu ra l gas in  A la ska ; and
2. [T ]he  assessment o f  income ta x  a g a in s t a 
m u lt is ta te  c o rp o ra t io n  engaged in  the  p ro d u c t io n  
o r  p ip e l in e  t r a n s p o r ta t io n  o f o i l  o r n a tu ra l gas 
s h a l l be commensurate w ith  the  ta x  th a t  w ou ld  be 
assessed a g a in s t a c o rp o ra t io n  owning and 
o p e ra tin g  o n ly  those  asse ts  o f the  m u l t is ta te  
c o rp o ra tio n  w h ich  a re  in  o r d i r e c t ly  a sso c ia te d  
w ith  th is  s ta te .

Sec. 1, ch. 110, SLA 1978.
The le g is la t u r e ,  in  choos ing  an a l te r n a t iv e  to  UDITPA,

drew p re c is e ly  th e  same co n c lu s io n  reached by th e  ta x in g
a u th o r i t ie s  o f o th e r p ro duc in g  s ta te s : th a t  sepa ra te  accoun ting
is  th e  most a ccu ra te  way to  measure the  income o f  an o i l
p ro du ce r. A f te r  fo u r  yea rs o f  s tu d y , A laska chose the  system
used by those o th e r s ta te s ,  in c lu d in g  M is s is s ip p i ,  Oklahoma, and
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L o u is ia n a . R. 3040 [D. 8 -130 , F. 14 a t 4 8 ]; R. 1929 [D. 8-018, 
F. 4 a t  1 0 ] j R. 7881 [F . 62 a t 6 6 ] .  7 /

P r io r  to  1978, A laska  used the  UDITPA fo rm u la  fo r  the  
same reason o th e r s ta te s  use i t .  I t  is  s im p le  and easy to  
a d m in is te r ;  i t  avo ids the  p o s s ib i l i t y  o f ta xpaye r m an ip u la tio n  
a sso c ia te d  w ith  th e  s e t t in g  o f t r a n s fe r  p r ic e s  under separa te  
a cco u n tin g ; and as a gene ra l r u le ,  i t  produces a f a i r ,  rough  
app ro x im a tio n  o f  a ta x p a y e r 's  in - s ta te  e a rn in g s . R. 5369-70 
[D . 7 -139 , F. 35A a t V -15, V -1 6 ] . D u ring  e a r ly  s ta tehood ye a rs , 
A la s k a 's  economy was as d iv e r s i f ie d  as i t  was m a rg in a l, and the  
s ta te  la c ke d  th e  w he rew ith a l to  engage in  s o p h is t ic a te d  ta x  
a cco u n tin g . D u rin g  the 1960 's , f o r  example, th e  s ta te 's  l im i te d  
a u d it in g  c a p a b i l i t ie s  p e rm it te d  o n ly  m a them a tica l checks on ta x  
r e tu r n s .  Appendix C- a t  10 (R. 1226). Using UDITPA as a rough  
norm was e xp e d ie n t. I f  i t  u n d e ra t t r ib u te d  the income o f a 
p a r t ic u la r  in d u s t r y ,  th e  f i s c a l  consequences were l i k e l y  to  be 
sm a ll. In  s h o r t ,  when a s ta te  has a d iv e r s i f ie d  economic base, 
m is a t t r ib u t io n  f o r  one segment o f  th a t  economy w i l l  in  a l l  
p r o b a b i l i t y  be d i lu te d  and absorbed by o th e r economic a c t i v i t y .  
R. 5369-70 [D . 7 -139 , F. 35A a t V -15 , V -1 6 ]; R. 1546, 1554, 1558 
(D e a k in ) .

U  L e g is la t iv e  h is to r y  documents re fe r re d  to  in  t h is  b r ie f  are  
c i te d  to  th e  re c o rd  and a ls o  to  the  f i l i n g  system o f th a t  
h is t o r y .  Thus, "D . 8 -111 , F. 22" means th a t  the document
o r ig in a te d  in  1978, is  th e  111th document from  th a t  yea r, and is  
found in  le g is la t i v e  h is to r y  f i l e  2 2 .
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T h e  t h r e e - f a c t o r  f o r m u l a  e m p l o y e d  b y  U D I T P A  i s  b a s e d  o n
two assum ptions th a t  a re  t y p ic a l l y  v a l id  f o r  most economic 
e n te rp r is e s . The f i r s t  is  th a t  a l l  segments o f  an in te g ra te d  
e n te rp r is e  a re  e q u a lly  p r o f i t a b le .  See, e .g . , C o n ta in e r , 77
L .E d .2d  a t  565 n .2 0 . The second is  th a t  p a y r o l l ,  p ro p e r ty , and 
sa le s  a re  th e  o n ly  c o n tr ib u to rs  to  income, and each c o n tr ib u te s  
e q u a lly .  I d .  UDITPA was deve loped p r in c ip a l ly  f o r  m e rc a n t ile  
in d u s t r ie s .  B lin d  a p p l ic a t io n  o f UDITPA to  o th e r in d u s t r ie s  may, 
as P ro fe s s o r Jerome H e l le r s te in  has re c e n t ly  n o te d , s a c r i f ic e  
fa irn e s s  on th e  a l t a r  o f c o n s is te n c y :

The methods used by the  S ta tes in  d iv id in g  
income from  in te r s ta te  and in te r n a t io n a l bus iness  
co u ld  b e n e f i t  from  c lo s e r  a t te n t io n  by the  ta x  
comm ittees o f S ta te  le g is la tu r e s  and ta x  
a d m in is t ra to rs  to  the  need to  dev ise  appo rtionm en t 
methods th a t  respond to  the  c h a ra c te r is t ic s  o f  
v a r io u s  in d u s t r ie s .  Some o f th e  awkward and 
u n s a t is fa c to r y  appo rtionm en ts  o f income th a t  are  
c u r r e n t ly  b e ing  made by the  S ta te s  are due to  the  
o f t - f o r g o t t e n  f a c t  th a t  th e  s tanda rd  th re e  fa c to r  
fo rm u la s  were developed and designed to  meet the  
needs o f  m anu fa c tu r in g  and m e rc a n tile  in d u s t r ie s ,  
and a re  p o o r ly  adapted to  a good many o th e r  
bu s in e sse s .

J . H e l le r s te in ,  S ta te  T a xa tio n : C orpo ra te  Income and F ranch ise
Taxes 689 (1983 ).

The le g is la tu r e  conc luded th a t  UDITPA was indeed p o o r ly  
adapted to  th e  o i l  p ro d u c t io n  in d u s t r y .  Sec. 1, ch. 110, SLA 
1978. See g e n e ra lly  Appendices B and C. I t  w ou ld a t t r ib u t e  to  
th e  s ta te  o n ly  20%-25% o f th e  income earned in  A laska  by o i l  
p roduce rs . As even in d u s try  in fo rm a t io n  dem onstra ted , o i l  
produce rs w ou ld  pay an e f f e c t iv e  ta x  ra te  o f  2%-3%, w h ile  o th e r
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bus inesses p a id  the  s ta tu to r y  9.4%. See Charts 3 and 4; 
R. 1700-01, 1703 [D . 8 -125 , F. 2 a t 2 -3 , 5 ] .  See a lso  R. 2344, 
2346-47, 2350, 2353 [D. 8 -126 , F. 5 a t  23 ,25 -26 , 29, 3 2 ] ; R. 
1920-22 [D . 8 -018 , F. 4 a t 1 -31 . See a ls o  Appendix B.

As e a r ly  as 1971, the  New York economics f i rm  o f  
W a lte r Levy and A ssoc ia te s  began w a rn ing  th e  le g is la tu r e  th a t  the  
use o f UDITPA to  ta x  impending Prudhoe Bay p ro d u c tio n  p r o f i t s  
would r e s u l t  in  a gross u n d e ra t t r ib u t io n  o f  income to  A laska . R. 
9858-59. Levy , and h is  a sso c ia te s  M il to n  L ip to n  and R icha rd  
K ilg o r e ,  a d v ised  the  s ta te  th a t  th e  s a le s , p ro p e r ty , and p a y ro l l  
fa c to rs  o f  th e  UDITPA fo rm u la  were n o t s u ite d  fo r  a p p o rt io n in g  
o i l  p ro d u c t io n  income. 8/  M oreover, those  fa c to rs  were in  tu rn  
a p p lie d  a g a in s t th e  ta x p a y e r 's  income as determ ined under the  
I n te r n a l Revenue Code, w h ich  f o r  th e  o i l  in d u s tr y  in  p a r t ic u la r  
was r id d le d  w ith  su b s id ie s  hav ing  l i t t l e  o r n o th in g  to  do w ith  
A la s k a 's  ta x  p o l ic ie s .  R. 3831-32 [D. 7 -018 , F. 22 a t 5 -6 ] ;  R. 
9858-59 [F . 3 6 -3 7 ]; R . .9741-42 [F . 62 a t  2 6 -2 7 ]. They p re d ic te d  
t h a t  u n le s s  A laska  changed i t s  income ta x  a t t r ib u t io n  method f o r  
o i l  p ro d u c t io n , most o i l  p ro d u c tio n  income earned in  A laska would  
escape ta x a t io n .  R. 9894 [F . 65 a t 1 4 ].

8 /  R. 9226 [D . 5 -014 , F. 56 a t 2 1 -2 3 ]; R. 9307-08 [D. 5-045, F. 
56 a t 8 - 9 ] ;  R. 8450-51 [D. 6 -107 , F. 48 a t  1 -3 ] ;  R. 7172 [D. 
6 -031 , F. 43 a t  7 ] ;  R. 3858-59, 3864-65 , 3878 [D. 7-019, F. 22 a t
2 , 3 , 10, 11, 2 4 ] ;  R. 3982 [D. 7 -022 , F. 22 a t  3 ];R . 1920-22 [D.
8 -018 , F. 4 a t  1 - 3 ] ;  R. 2024-26, 2036-37, 2042 [D. 8-127, F. 4
a t 15 -17 , 27 -28 , 3 3 ].
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U D IT P A  T a x  B ase  
A s  A  P e rce n ta g e  o f 

P ru d h o e  B a y  N e t In c o m e

From  Exxon E s tim a te s  
(1976— 1990)

L.H. Doc. 7 036. File 26 at 13(R. 4348)
L.H. Doc. 7 037, File 26 at 18. 21(R. 4367, 4370) 
See R. 16955

UDITPA
37.0%

UDITPA
44.0%

As E stim ated  By A rthur A nderson  
(Life of Field)

L.H. Doc. 8-080, File 13 at Exhibit Vlll(a) (R. 2899) 
See R. 16955-16956

A s E stim ated  By W .J. Levy & A ssoc . 
From  S ohio  S ubm iss ion  O ne 

(1978)
L.H. Doc. 6-124, File 50 at 1-4(R. 8527-8530)
See R. 16954-16955

UDITPA
26.0%

C H A R T  3



In  1974, the  le g is la tu r e  d ire c te d  the  L e g is la t iv e  
C ounc il to  conduct an " in te r im  s tudy o f the  co rp o ra te  ta x  s t r u c ­
tu re  in  A laska  and o f p o s s ib le  a lte rn a te  systems HCR 78,
8 t h  L e g ., 2d Sess. (1974 A la s k a ). In  1975, Senate P res iden t 
Chancy C ro f t  c re a te d  the  S pec ia l Committee on Revenue and Taxa­
t io n ,  b e g in n in g  a fo u r -y e a r  debate on the  a p p ro p r ia te  means o f  
a p p o r t io n in g  the  income o f Prudhoe Bay p ro duce rs . R. 9322-23 
[D .5 -015 , F. 5 7 ] .  From 1975-78, 11 m a jo r ta x  b i l l s  were cons id ­
e red  in  the  course o f 63 h e a rin g s . R. 10453-10770; Appendix C a t 
3 (R. 1220). The le g is la t iv e  h is to r y  o f  AS 43.21 is  la rg e  and 
com prehensive , r e f le c t in g  a b read th  o f a n a ly s is  by ta x  e xpe rts , 
econom is ts , and a tto rn e y s  from  a l l  s ides o f th e  c o n tro v e rs y . 9/

9 / The le g is la t iv e  h is to r y  is  b e fo re  t h is  c o u r t in  a u n iq u e ly  
usab le  fa s h io n . As p a r t  o f  i t s  summary judgm ent m o tion , the
s ta te  assembled eve ry  document wh ich  was b e fo re  the  le g is la tu r e  
d u r in g  i t s  d e l ib e ra t io n s ,  and t ra n s c r ib e d  eve ry h e a rin g . A 
com ple te s e t o f in d ic e s  a llow s  easy access by s u b je c t m a tte r o r  
w itn e s s . A sepa ra te  b in d e r con ta in s  a l l  v e rs io n s  o f  eve ry b i l l .  
The r e s u l t  is  a re sea rch  to o l un ique in  A la ska  l i t i g a t i o n .

The companies would p re fe r  th a t  t h is  cour-t ig n o re  th is
sou rce , d ism is s in g  i t  as mere b u lk .  C .B. a t  65. R a the r, they  
suggest th a t  th e  c o u r t r e ly  upon a s p a rs e ly - c ite d ,  a rgum en ta tive  
appendix p repa red  by t h e i r  counse l. C .B. a t 65 n .2 3 . Th is
append ix r e l ie s  la r g e ly  on two sources. One is  a post-enac tm en t 
a n a ly s is  by M ike B radne r, who was n o t a le g is la t o r  when AS 43.21 
was enacted and who adm its th a t h is  p e rso n a l th e o r ie s  about
le g is la t iv e  m o t iv a t io n  are  n o t supported  by the  le g is la tu r e 's  
d e lib e ra t io n s  on AS 43 .21 . See Appendix C a t 72-75 . (R.
16940-43). The second a re  the  1975 w r i t in g s  o f  one P ro f.
W ithe rspoon , who was b r i e f l y  re ta in e d  by the  le g is la tu r e  to  o f fe r  
h is  though ts  on a then -pend ing  p ro p e r ty  ta x  b i l l ,  and who
d isappeared from  th e  scene in  1976. Appendix C a t 66-67
(R. 16935-37).
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The Senate r e l ie d  e x te n s iv e ly  on Levy , L ip to n , and 
R icha rd  K ilg o re .  Appendix C a t 3 (R. 1256). The House re ta in e d  
econom is t M ichae l Tanzer, who in  1977 issued a m a jo r re p o r t  on 
p ro je c te d  Prudhoe Bay ra te s  o f r e tu r n .  The re p o r t  was va lu a b le  
to  the  le g is la tu r e  in  d e c id in g  whether the  u n d e ra t t r ib u t io n  o f  
income in h e re n t in  UDITPA was necessary to  m a in ta in  a h e a lth y  o i l  
in d u s t r y  in  th e  s ta te .  Tanzer concluded th a t Prudhoe Bay p ro ­
ducers w ou ld  earn a 35% ra te  o f r e tu rn ,  making i t  obvious th a t  
t h is  in c e n t iv e  was n o t necessa ry . 10̂ / R. 6054-56 [D. 6 -003 , F. 
39 a t  5 -7 ] .

The Hammond a d m in is t ra t io n  re ta in e d  P ro fe sso rs  
Jerome Zeifman and Kenneth A in sw o rth , who had served, 
r e s p e c t iv e ly ,  as c h ie f  counse l and s t a f f  econom ist to  the  
co n g re s s io n a l W i l l i s  Committee. R. 5356 [D. 7 -139 , F. 35A a t  
V -2 ] . The W i l l i s  Com m ittee 's 1964 re p o r t on s ta te  income 
ta x a t io n  rem ains one o f the  most comprehensive rev iew s o f s ta te  
appo rtionm en t r u le s .  1 1 / Zeifman and A in sw o rth ’ s 1977 re p o r t ,  
"The T a xa tio n  o f the  Pe tro leum  In d u s try  Under A la s k a 's  C orpora te

10/ T a n ze r 's  e s tim a te s , in  f a c t ,  were u n d e rs ta te d . Tanzer, 
aT te r a l l ,  co u ld  n o t fo re see  the  doub lin g  o f w o r ld  o i l  p r ic e s  
w h ich  o ccu rred  a f t e r  th e  enactment o f  AS 43.21 .
11/ R epo rt o f  the  S pec ia l Subcommittee on S ta te  T a xa tio n  o f  
I n t e r s t a t e  Commerce o f  the  Committee on the J u d ic ia r y ,  H. Rep. 
No. 1480, 8 8 th  Cong., 2d. Sess. (1964) ( re fe r r e d  to  h e re in  as the  
W i l l i s  R e p o r t.)
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Income T a x ,"  is  an in v a lu a b le  source document in  unde rs tand ing  
th e  shortcom ings o f UDITPA. R. 3233-89 [D. 7 -001 , F. 1 8 ].

The o i l  in d u s t r y ,  in  tu r n ,  u t i l i z e d  A r th u r  Anderson &
Co. and s e v e ra l law  p ro fe s s o rs , as w e l l as t h e i r  s u b s ta n t ia l
in -h ou se  re sou rce s . They a ls o  r e l ie d  on the  work o f  W a inw righ t 
S e c u r i t ie s .  Both Anderson and W a inw righ t subm itte d  le ng th y
re p o r ts  w h ich , in  f a c t ,  d id  much to  s u b s ta n t ia te  the
le g is la t u r e 's  co n c lu s io n s . R. 2839-2938 [D . 8 -080 , F. 1 3 ]; R. 
4879-4963 [D . 7 -061 , F. 3 2 ].

From th is  p oo l o f  e x p e r t is e , and th e  s t a f f  resources o f  
th e  le g is la tu r e  and a d m in is t ra t io n , th e  le g is la tu r e  concluded  
t h a t  th e  assumptions upon w h ich  UDITPA r e l ie d  do n o t h o ld  fo r  o i l .  
p ro d u c t io n  income, and, o f  th e  a v a ila b le  a l te r n a t iv e s ,  separate  
geog raph ic  a ccoun tin g  is  th e  most f a i r ,  and most a ccu ra te .

A. The UDITPA Formula Does Not F a i r ly  A p p o r tio n  O i l
P ro d u c tio n  Income.__________________________________

1. The Sales F a c to r

Under UDITPA, sa les re c e ip ts  are c re d ite d  s o le ly  to  the  
d e s t in a t io n  s ta te  — th a t  i s ,  the  s ta te  where th e  goods are  
u l t im a te ly  s o ld . AS 43 .19 .010 A r t .  IV , §§ 16-17 . I f  A laska  o i l  
i s  d e liv e re d  to  C a l i fo r n ia  and so ld  to  a t h i r d  p a r ty  th e re , the  
f u l l  g ross sa le s  p r ic e  is  c re d ite d  to  C a l i f o r n ia .  Because th a t  
g ross p r ic e  in c lu d e s  a l l  co s ts  and p r o f i t s  earned to  th a t  p o in t  
- -  in c lu d in g  p ro d u c t io n  p r o f i t s  — the  d e s t in a t io n  sa le s  fa c to r  
i r r e b u ta b ly  presumes th a t  a l l  income from  the  p ro d u c tio n  o f North
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S lope o i l  i s  earned in  C a l i f o r n ia .  R. 5371-72 [D. 7 -139 , F. 35A 
a t V-17 to  V -1 8 ] . I f ,  however, the  o i l  is  m ere ly  t ra n s fe r re d  to  
a r e f in in g  d iv is io n  in  C a l i f o r n ia ,  and then  so ld  to  a r e t a i l e r  in  
A riz o n a , A rizo na  becomes the  d e s t in a t io n  s ta te ,  and the  
p resum p tion  is  th a t  a l l  N o rth  Slope p ro d u c tio n  p r o f i t s  are earned  
in  A r iz o n a .

The d e s t in a t io n  sa les  fa c to r  o f  UDITPA o r ig in a te s  n o t  
from  economic reason , b u t from  p o l i t i c a l  in f lu e n c e . I t  was 
dev ised  a t the  behest o f m anu fa c tu r in g  s ta te s  in  o rd e r to  p ro v id e  
a more fa v o ra b le  c lim a te  f o r  lo c a l in d u s t r y .  W i l l i s  R epo rt, 
su p ra , a t  123-28. A d e s t in a t io n - s ta te  sa les fa c to r ,  as th e  
U n ite d  S ta te s  Supreme C ou rt has observed , is  a k in  to  a s i tu s in g  
r u le ,  w h ich  s p e c i f i c a l l y  a llo c a te s  income on the  b a s is  o f a le g a l  
f i c t i o n ,  w ith o u t ta k in g  a f a i r  lo o k  a t how income is  a c tu a l ly  
gene ra ted . Genera l M otors Corp. v . D is t r i c t  o f Co lum bia , 380 
U.S. 553 (1965 ).

In  m e rc a n t ile  in d u s t r ie s ,  i t  may w e ll be th a t  the va lu e  
o f  m anu fa c tu r in g  a c t i v i t i e s  in  th e  s ta te  o f o r ig in  is  
s u b s ta n t ia l ly  enhanced by m a rke tin g  a c t i v i t i e s  in  the  s ta te  o f  
d e s t in a t io n .  As Exxon has acknowledged, however, o i l  p ro d u c tio n  
income is  " f u l l y  earned a t th e  w e llh e a d ,"  la r g e ly  because the  
p r ic e  o f crude o i l  is  p r in c ip a l ly  a fu n c t io n  o f e x te rn a l m arket 
c o n d it io n s  and s c a rc i ty  v a lu e . R. 1554-55.

Under UDITPA, th e n , A la s k a 's  sa les fa c to r  would be 
v i r t u a l l y  n o th in g , re g a rd le s s  o f  the  amount o f o i l  taken from  
Prudhoe Bay. R. 3865 [D. 7 -019 , F. 22 a t 1 1 ]; R. 9226 [D. 5 -014,
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F. 56 a t 21] . The companies acknowledge th a t  o n ly  a " t in y
f r a c t io n "  o f  N o rth  S lope o i l  sa les are c re d ite d  to  A laska under 
UDITPA - -  in  th e  case o f A rco , 1.5%. C.B. a t 22, 50. Thus, as
the  Department o f  Revenue concluded in  i t s  comprehensive 1977 ta x
s tu d y :

A lth ough  th e re  a re  problems w ith  each o f the  
th re e  f a c t o r s , the use o f  th e  u n ifo rm  sa les fa c to r
produces the  g re a te s t d is t o r t io n  o f  o i l  and gas
c o rp o ra t io n  a c t i v i t y  in  A laska . That i s ,  the
t o t a l  v a lu e  o f  pe tro leum  p roduc ts  is  ass igned on ly  
to  th e  s ta te  where the  f i n a l  d e s t in a t io n  sa le  is  
made. No va lu e  is  ass igned to  the  s ta te  where the  
pe tro le um  is  produced.

R. 5371 [D. 7 -139 , F. 35A a t V -1 7 ].
I t  i s  the  fu n c t io n  o f the  p ro p e r ty  and p a y r o l l  fa c to rs

o f  UDITPA to  m oderate the  extreme e f fe c ts  o f  the  sa les fa c to r ,
w h ich  by i t s e l f  w i l l  lead  to  ta x a t io n  o f e x t r a t e r r i t o r i a l  va lu e s .
Genera l M oto rs Corp. v . D is t r i c t  o f  Co lum bia , 380 U.S. a t 561.
W ith  re s p e c t to  o i l  p ro d u c tio n , however, the  rem a in ing  fa c to rs
compound, r a th e r  than  cu re , the  prob lem .

2. The P ro p e rty  F a c to r

In  c a lc u la t in g  the va lu e  o f p ro p e r ty  to  be p laced  in  
A la s k a 's  num e ra to r, UDITPA, by fo l lo w in g  in d u s try  accoun ting  
p ra c t ic e ,  does n o t in c lu d e  the va lu e  o f th e  o i l  re s e rve s . 1 2 /  
In s te a d , th e  p ro p e r ty  fa c to r  in c lu d e s  o n ly  th e  cos t o f  the  w e lls

12/ The U n ite d  S ta te s  S e c u r it ie s  and Exchange Commission has
con tinued
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and appurtenances w h ich  produce th a t  o i l ,  and th e  a c q u is i t io n
co s t o f  th e  le a se . AS 43 .19 .010 A r t  IV , § 11; R. 1546-1550. As
a r e s u l t ,  and as th e  le g is la tu r e  was in fo rm ed , Prudhoe Bay asse ts
were v a lu e d  unde r UDITPA a t  about one pe rce n t o f  t h e i r  w o rth .
R. 8377 [D . 6 -096 , F. 46 a t  1 ] .  The g re a te s t income p roduc ing
asse t th a t  an o i l  p roduce r owns i s  i t s  o i l  re s e rve s . A la s k a 's
p ro p e r ty  f a c to r  was la r g e ly  u n a ffe c te d  by e ith e r  th e  d is c o ve ry  o r
p ro d u c t io n  o f  Prudhoe Bay re s e rv e s , a lthough  those re se rve s ,
r a th e r  th an  th e  va lu e  o f  th e  su rfa ce  s t r u c tu r e s , are
d e te rm in a t iv e  o f  the  p r o f i t a b i l i t y  o f  th e  f ie ld .

In  p roceed ings b e fo re  th e  Fede ra l Energy R egu la to ry
Commission, th e  companies acknowledged the  d e f ic ie n c ie s  in  the
v a lu a t io n  o f  p ro d u c t io n  p ro p e r ty ;

[A lc c o u n tin g  f o r  c o s t com p le te ly  ig no re s  the  
d is c o v e ry  va lu e  o f  asse ts  added th rough  
e x p lo ra t io n .  Fo r s u c ce ss fu l companies t h is  can 
r e s u l t  in  s u b s ta n t ia l unde rs ta tem en t o f  th e  va lu e  
o f  a sse ts .
As is  g e n e ra lly  th e  case f o r  companies w ith  o i l  
and gas re s e rv e s , Sohio re p o r ts  i t s  Prudhoe Bay 
re se rve s  on i t s  ba lance  sheet a t c o s t, w h ich  is

1 2 /  c o n tin u ed  
no ted :

The d is c o ve ry  o f  o i l  and gas is  the  most s i g n i f i ­
c an t even t in  e x p lo ra t io n ,  development, and 
p ro d u c t io n  a c t i v i t i e s .  T r a d i t io n a l accoun ting  
methods do n o t p ro v id e  f o r  re c o g n it io n  o f  t h is  
even t in  re c o rd in g  th e  asse ts  o r ea rn ings  o f  
companies engaged in  t h is  in d u s try  . . . .R .  1 5 4 9 .
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c o n s id e ra b ly  le s s  than in fo rm ed e s tim a te s  o f the
va lu e  o f such re se rve s .

There a re , moreover, se ve ra l a ccoun ting  ru le s  which  
f u r t h e r  warp the  UDITPA p ro p e r ty  fa c to r .  For example, the  
I n te r n a l Revenue Code a llow s  many cos ts  th a t  a re  in c u rre d  in  
b u i ld in g  su rfa ce  s t ru c tu re s  - -  in ta n g ib le  d r i l l i n g  cos ts  
( " ID C 's " )  — to  be expensed ra th e r  than c a p i ta l iz e d ,  as s im i la r  
co s ts  would be in  any o th e r in d u s try .  26 U .S .C . § 263; R. 1550. 
Thus, they  are b o th  exc luded from  the  va lue  o f th e  s t r u c tu re  and 
s u b tra c te d  from  th e  companies1 n e t income a g a in s t wh ich the  
UDITPA fa c to rs  w i l l  u l t im a te ly  be a p p lie d . ID C 's , then , h i t  th e  
p rodu c in g  s ta te  coming and go ing : the p ro p e r ty  va lu e  is  reduced, 
and o v e r a l l  income is  d i lu te d .

3. The P a y ro l l F a c to r

Under UDITPA, p a y r o l l  is  in c lu d e d  in  a s ta te 's  
num era to r o n ly  i f  th e  employee is  based in  the  s ta te .  
AS 43 .19 .010 A r t .  IV , §§ 13-14; R. 1558-59. Many o i l  company 
employees w o rk in g  in  A laska  a re  n o t based in  th e  s ta te ,  b u t are  
on tem po ra ry , re m o te - lo c a t io n  assignm ent.

M oreover, much p ro d u c tio n  work is  done n o t by 
employees, b u t by independent c o n tra c to rs . R. 1550, 1559-60.
Payments to  independen t c o n tra c to rs  do no t appear in  th e  p a y ro l l  
f a c to r .  R. 1550, 1559-60. R a the r, they a re  expensed as ID C 's ,

R. 1548.
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w h ich  — aga in  - -  d i lu t e  b o th  the  p ro p e r ty  fa c to r  and 
a p p o r t io n a b le  income.

F in a l ly ,  o i l  p ro d u c t io n  a c t i v i t i e s  a re  n o t la b o r  
in te n s iv e .  R. 3865 [D. 7 -019 , F. 22 a t 11] j R. 3885 [D. 7 -020 , 
F. - 22 a t  31- They a re , in s te a d , p ro p e r ty  in te n s iv e  — assuming, 
as UDITPA does n o t — th a t  " p ro p e r ty "  in c lu d e s  the  o i l  re se rve s . 
S im ply p u t ,  i t  takes f a r  le s s  la b o r  to  produce a d o l la r  o f  
p ro d u c t io n  income than i t  does to  produce a d o l la r  o f  m a rke tin g  
income. Id .  Sohio p ro v id e s  a t e l l i n g  example. Based on i t s  
1978-80 annua l re p o r ts ,  90% o f  i t s  t o t a l  w orldw ide  income was due 
to  A laska  p ro d u c t io n  p r o f i t s .  R. 1559 (D ea k in ). N e ve rth e le ss , 
le s s  than  10% o f  i t s  employees were based in  A laska . C.B. a t 50.

4 . The D is p r o p o r t io n a l i t y  o f  P ro duc tio n  P r o f i t s

P ro d u c tio n  a c t i v i t i e s  a re  th e  most p r o f i t a b le  segment 
o f  an in te g ra te d  o i l  company's o p e ra t io n s . R. 1561-64. A t the  
same t im e , however, they accoun t f o r  th e  sm a lle s t c o n t r ib u t io n  to  
UDITPA1s fa c to r s .  Id .  W ith  re s p e c t to  Exxon in  p a r t ic u la r ,  and 
th e  o i l  in d u s t r y  in  g e n e ra l, e x p lo ra t io n  and p ro d u c tio n  accounts  
f o r  o n ly  20%-30% o f an in te g ra te d  companies' s a le s , p ro p e r ty  and 
p a y r o l l ,  b u t 70%-90% o f  th e  companies' n e t income. Id .  For 
A la ska , w i t h  a sa le s  fa c to r  c lo se  to  ze ro , the  d is p a r i t y  is  
u n q u e s tio n a b ly  even more seve re .

Edward Deakin , a p ro fe s s o r  o f  a ccoun ting  a t the  
U n iv e r s i ty  o f  Texas, has e s tim a te d  th e  cum u la tive  e f fe c ts  o f  t h is  
d e f la t io n  o f  the  UDITPA fa c to rs  f o r  a t y p ic a l A laskan o i l
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p ro du ce r. He concludes th a t  UDITPA a t t r ib u te s  to  a p roduc ing  
s ta te  about 20% o f income earned in  th a t  s ta te .  R. 1543, 
1546-47, 1557, 1560-61. That is  commensurate w ith  the  conc lu s io n  
reached by th e  le g is la tu r e  th re e  years b e fo re  D ea k in 's  s tudy . I t  
i s  a ls o  in  accord w ith  the  companies' concessions in  th is  
l i t i g a t i o n .  A cco rd ing  to  th e  companies, between 1978-80, UDITPA 
would have a t t r ib u te d  to  A laska o n ly  about 9% o f A rc o ' s t o t a l  
income, w h ile  sepa ra te  accoun ting  a t t r ib u te d  46%. S im ila r ly ,  
UDITPA wou ld  have a t t r ib u te d  o n ly  24% o f S o h io 's  t o t a l  income, 
w h ile  sepa ra te  a ccoun tin g  a t t r ib u te d  91%. C.B. a t 50. Th is  
d is p a r i t y ,  m oreover, has been f re q u e n t ly  c i te d  by co u rts  when 
h o ld in g  th a t  the  use o f  UDITPA fo r  o i l  p ro d u c tio n  income le d  to  a 
m a n ife s t ly  u n fa i r  r e s u l t .  Texas Co. v . Cooper, 107 So .2d 676 
(La . 1958) (UDITPA income: $1.5 m i l l io n ;  sepa ra te  accoun ting
income: $13 m i l l i o n ) ;  Webb Resources, In c . v . McCoy, 401 P .2d 879 
(Kan. 1965) (UDITPA income: $40,000; sepa ra te  a ccoun tin g  income: 
$157,000 ) ;  Amoco P ro d u c tio n  Co. v . A rm o ld , 518 P .2d 453 (Kan. 
1974) (UDITPA income: 2.7% o f w o rldw ide ; sepa ra te  accoun ting
income: 23% o f w o r ld w id e ) .

The d is p r o p o r t io n a l i t y  o f p ro d u c tio n  p r o f i t s  to  
p ro d u c t io n  fa c to rs  underm ines UDITPA's c e n t ra l assumption th a t  
a l l  p ro p e r ty , p a y r o l l ,  and sa le s  are e q u a lly  p r o f i t a b le .  
UDITPA's problems f o r  o i l  p ro d u c t io n  are i n t r i n s i c .  For example, 
w h ile  p ro d u c t io n  is  re s p o n s ib le  f o r  some 70% o f an average  
in te g ra te d  o i l  company's p r o f i t s ,  p ro d u c tio n  sa les  as a 
pe rcen tage  o f  a l l  g ross re c e ip ts  average o n ly  2 0 % in d u s try  w ide .
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R. 1556-57. I f  a l l  sa le s  were e q u a lly  p r o f i t a b le ,  20% o f  gross  
r e c e ip ts  w ou ld  re p re s e n t 20% o f  th e  companies p r o f i t s .  Thus, 
even i f  A laska  were to  m od ify  UDITPA by em ploying an o r ig in  sa les  
f a c t o r ,  th e re  wou ld s t i l l  e x is t  a 350% m arg in  o f  e r r o r  as to  th a t  
f a c to r .

The weaknesses o f UDITPA were co rro bo ra te d  by
independen t a n a ly s is .  In  a 1977 " In d u s t r y  Review" o f  N o rth  S lope
o i i  p repa red  f o r  in v e s to rs ,  W a inw righ t S e c u r it ie s  concluded:

From A la s k a 's  s ta n d p o in t , passage o f  th e  [income] 
ta x  wou ld  undoub ted ly  re s o lv e  some g la r in g  
d e f ic ie n c ie s  in  i t s  c u r re n t income ta x  tre a tm en t.
A ls o , I t  w ou ld  ensure th a t  th e  N o rth  S lope O i l  
p roduce rs  pay something re sem b ling  th e  9.4% 
nom ina l ta x  ra te  imposed on dom estic (A laskan) 
c o rp o ra tio n s  do ing bus iness  o n ly  in  the  s ta te  — 
ve rsu s  th e  2-3% ra te  th a t  o th e rw is e  w ou ld  app ly  to  
a m u l t in a t io n a l o i l  company.

R. 4911-12 [D. 7 -061 , F. 32 a t 33 -34 ] (emphasis added).

B. The L e g is la tu re  Had Good Reasons For Choosing  
Separa te  A ccoun ting  Over a M o d if ie d  Form ula .

R e a liz in g  th a t  UDITPA s y s te m a t ic a l ly  d is to r t s  
p ro d u c t io n  income a t t r ib u ta b le  to  A laska  does n o t in  i t s e l f  
compel th e  use o f  sepa ra te  a c co u n tin g . Indeed , much o f  the  
debate b e fo re  th e  le g is la tu r e  cen te red  on w he the r to  employ 
sepa ra te  a ccoun tin g  — wh ich  was fa vo re d  by th e  le g is la tu r e  — o r  
a m o d if ie d  fo rm u la , w h ich  was fa vo re d  by the  a d m in is t ra t io n . See 
Appendix C a t  35 -59 ; R. 1248-68 e t seq . The Hammond a d m in is tra ­
t io n  i n i t i a l l y  opposed separa te  a ccoun tin g  f o r  the ve ry  reasons  
th a t  i t  i s  d is fa v o re d  by some s ta te s  - -  the  p o s s ib i l i t y  o f
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ta xp a ye r m a n ip u la t io n  in  s e t t in g  a t r a n s fe r  p r ic e .  R. 3621-22 
[D . 7 -173 , F. 19 a t 15 -16 ].

Separate a ccoun tin g , however, is  f re q u e n t ly  u t i l i z e d  to  
a p p o r t io n  o i l  p ro d u c tio n  income because crude o i l  is  commonly 
tra d e d  and has an a s c e r ta in a b le  v a lu e . The o i l  in d u s tr y  must 
r e p o r t  the  w e llh ead  va lu e  o f  i t s  o i l  p ro d u c tio n  f o r  a v a r ie t y  o f  
purposes - -  in c lu d in g  the  s ta te  severance ta x  and lease
r o y a l t ie s .  See e .g . , AS 43 .55 . In  1978, p r io r  ve rs io n s  o f  
sepa ra te  a ccoun tin g  b i l l s  were amended by the  le g is la tu r e  to  
a llo w  the  Department o f  Revenue to  r e ly  upon these independent 
c a lc u la t io n s  o f  w e llh ead  va lu e . R. 1846 [D. 8 -132 , F. 2 a t 3]? 
SCS f o r  CSHB 322. That s a t is f ie d  the  a d m in is t ra t io n 's
o b je c t io n s .  I d .

These two approaches — a m od if ie d  fo rm u la  a p p lie d
a g a in s t book ra th e r  than fe d e ra l ta xa b le  income, and separate  
accoun tin g  — were each p re d ic te d  to  genera te comparable amounts 
o f  a d d it io n a l revenue. 13y R. 5174-76 [D . 7 -153 , F. 34]-,

13 / Under UDITPA, a s ta te 's  fa c to rs  are m u l t ip l ie d  a g a in s t  
fe d e r a l ta x a b le  income. Fede ra l ta x a b le  income is  reduced from  
book income (income re p o r te d  to  sha reho lde rs ) by a v a r ie t y  o f  
deduc tion s  w h ich  do n o t r e f l e c t  a c tu a l co s ts . The o i l  in d u s try  
en joyed  s p e c ia l s u b s id ie s , in c lu d in g  the  expensing o f in ta n g ib le  
d r i l l i n g  co s ts  and the  th e n -e x is t in g  pe rcen tage  d e p le t io n  
a llow ance . These were in  a d d it io n  to  l i b e r a l  use o f e a r ly  
d e p re c ia t io n ,  n e t o p e ra t in g  lo s s  ca rry fo rw a rd s  and in ves tm en t ta x  
c r e d i t s .  As a r e s u l t ,  the e f f e c t iv e  fe d e ra l ta x  ra te  fo r  the  
e ig h t  o i l  companies do ing  bus iness in  A laska in  1977 was between
1.8% and 35.6%, in s te a d  o f  th e  48% s ta tu to r y  r a te .  Sohio and 
Arco had e f fe c t iv e  fe d e ra l ta x  ra te s  o f 4.2% and 14%, 
r e s p e c t iv e ly .  R'. 5362 [D. 7 -139 , F. 35A a t V -8 ] .

- 3 5 -



R. 3132 [D . 8 -101 , F. 1 7 ]. The sepa ra te  a ccoun tin g  approach was 
chosen because i t  s q u a re ly  addressed the  is sue  o f ta x  e q u ity .  14/  
Under sepa ra te  a c co u n tin g , p roducers w ith  equa l volumes o f  
p ro d u c t io n  and equa l co s ts  in  A laska  would pay ' th e  same ta x ,  
whe the r th e y  were lo c a l o r m u l t i - s ta te  companies, and re g a rd le s s  
o f  t h e i r  w o rldw id e  company s t r u c tu re .  See C hart 4. Under 
m o d if ie d  appo rtionm en t th e y  wou ld  n o t ,  as in d u s try  re p o r ts  
them se lves dem ons tra ted .

Two in d u s t r y  re p o r ts  in  p a r t ic u la r  made the  un in tended  
p o in t  th a t  companies w ith  id e n t ic a l  h o ld in g s  would pay v a s t ly  
d i f f e r e n t  taxes under any fo rm u la . In  1976, Sohio p resen ted  
"S oh io  Subm ission One," w h ich  p o s tu la te d  th re e  o i l  p roduce rs , 
each owning o n e - th ir d  o f  Prudhoe Bay, b u t each hav ing  v e ry  
d i f f e r e n t  c o n f ig u ra t io n s  o u ts id e  o f  A laska . R. 8510 [D. 6 -122 , 
F. 50 a t  4 ] .  A lth ough  A laska  p ro d u c t io n  income was id e n t ic a l f o r  
th e  th re e , th e  A laska  ta x  base a t t r ib u te d  to  each by UDITPA 
d i f f e r e d  d ra m a t ic a l ly .  R. 8518 [D . 6 -122 , F. 50 a t  Table 1 A ]; R. 
8529

14/  R. 4759 [D. 7 -054 , F. 30 a t  1] (C ro f t )  ( " th e  income ta x  is  
n o t designed to  p ic k  up a d d it io n a l money b u t to  t r y  to  e s ta b l is h  
equa l tre a tm e n t between companies o p e ra tin g  w i t h in  the  s ta t e " ) ;  
R. 1704 [D . 8 -125 , F. 2 a t  6 ] (G a lla g h e r) ( " I f  w e 're  seek ing to  
r a is e  money - -  I  th in k  th e  most e f fe c t iv e  way is  th rough  a 
severance t a x . " ) ;  R. 1661 [D . 8 -006 , F. 1 a t  1] (C ro f t )  ( " th e  
[m o d if ie d  fo rm u la ] p roposa l is  'u n f a i r '  because i t  ju s t  t in k e r s  
w ith  th e  fo rm u la  . . .  sepa ra te  a ccoun tin g  [ i s  th e ] most e q u ita b le  
method because under i t  eve ry  c o rp [o ra t io n ]  pays [ th e ] same 
e f fe c t iv e  ta x  r a t e . " ) ;  R. 3309 [D . 7 -004 , F. 18 a t 13] (Z ie fm an ).
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N e t In c o m e  F ro m  P ru d h o e  B ay 
and  T a p s

C o m p a re d  W ith  
U D IT P A  T a x  B a s e

(L ife  o f F ie ld )
Key

m  Net Income From
Billions Prudhoe Bay & Taps

of
Dollars UDITPA Tax Base

20.0

17.5

15.0 •

12.5

10.0

7.5 •

5.0 •

2.5 •

0.0
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[D . 6 -124 , F. 50 a t 3] (L ip to n )  ; R. 3829 [D. 7-018, F. 22 a t 3] 
( L ip to n ) ; R. 8526 [D. 6 -123 , F. 50 a t 3] (T an ze r).

A 1978 in d u s try -s p o n so re d  re p o r t  by A r th u r Anderson & 
Co. i l l u s t r a t e d  the  same p o in t .  Exxon and A rco , w ith  n e a r ly  
id e n t ic a l  e a rn in g s  from  Prudhoe Bay and TAPS ove r the  l i f e  o f  the  
f i e l d ,  wou ld pay v a s t ly  d i f f e r e n t  taxes b o th  under UDITPA and the  
proposed m o d if ie d  fo rm u la :

( in  m i l l io n s )  
Net income from

Arco Exxon Sohio

Prudhoe Bay and TAPS: 
Taxab le income under

$8,145 $8,510 $17,249
UDITPA:

Taxab le income under
2,208 5,639 6,065

m o d if ie d  fo rm u la : 4,623 9,013 12,336
R. 2899 [D. 8 -080 , F. 13 a t Tab le  V I I I ( a ) ] ;  R. 2947 [D. 8 -081 , F. 
13 a t Supp lem enta l Tab le  I I ]  . See C hart 4. As th e  L e g is la t iv e  
A f f a i r s  Agency adv ised  the  Subcommittee on O i l  and Gas, the  
m od if ie d  fo rm u la  would in c re a se  s ta te  revenue , b u t " th e  is sue  o f  
ta x  e q u ity  as ra is e d  by many le g is la to r s  in  th e  p a s t has [n o t ]  
been adequa te ly  addressed. C onve rse ly , th e re  is  much in  the  
[se pa ra te  a c c o u n tin g ] p ro po sa l to  recommend i t  on the  grounds o f  
e q u ity  . . . . "  R. 4697 [D. 7 -041 , F . 28 a t 3 ] ,  See a ls o ,
R .4704-05 (L ip to n )  [D. 7 -042 , F. 28 a t 5 and 6 ] .

Thus, sepa ra te  a ccoun ting  was chosen as the f a i r e s t  
means o f appo rtionm en t p re c is e ly  because i t  looked  o n ly  a t a c tu a l 
in - s ta te  e a rn in g s . A m o d if ie d  appo rtionm en t fo rm u la , the  
le g is la tu r e  conc luded , would s im p ly  be " t i n k e r in g , "  th a t is ,
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s u b s t i t u t in g  one group o f  a rguab le  assumptions f o r  ano the r. 
R. 1661 [D . 8 -006 , F. 1 a t  1 ] .

Separa te accoun ting  was n o t chosen because i t  would  
in h e re n t ly  cause more income to  be a t t r ib u te d  to  the  s ta te .  As 
M ilto n  L ip to n  adv ised  th e  le g is la tu r e ,  sepa ra te  accoun ting  has no 
in h e re n t b ia s ,  and cou ld  r e s u l t  in  decreased ta x a t io n  f o r  le ss  
p r o f i t a b le  e n te rp r is e s . R. 2156 [D . 8 -131 , F. 4 a t 12]5 R. 1941 
[D . 8 -018 , F . 4 a t  2 2 ]. As i t  happened, o i l  p r ic e s  rose
d ra m a t ic a l ly  a f t e r  AS 43.21 was enacted , r e s u l t in g  in  income to  
th e  p roduce rs  and revenue to  the  s ta te  f a r  beyond the  h ig h e s t  
p ro je c t io n s  o f any 1978 fo re c a s te r .  15 / As the  Department o f  
Revenue t o ld  th e  le g is la tu r e ,  had o i l  p r ic e s  in s te a d  dropped as 
d ra m a t ic a l ly ,  income a t t r ib u ta b le  to  the  s ta te  by separa te  
a ccoun tin g  w ou ld  a ls o  have d e c lin e d . R. 5450 [D. 7-139, F. 35A 
a t V I - 1 6 ] .

I I .  SEPARATE ACCOUNTING, AS EMPLOYED BY AS 43 .21 ,
FAIRLY APPORTIONS OIL PRODUCTION INCOME TO ALASKA

A. In t r o d u c t io n

The Commerce C lause issues ra is e d  by t h is  appeal were 
r e c e n t ly  dec ided  by the  U n ite d  S ta te s  Supreme C ou rt. In

15/  In  1976, the  le g is la tu r e  p ro je c te d  th a t  th e  1981 OPEC-set 
p r ic e  o f  c rude  o i l  a t  th e  r e f in e r y  wou ld be $16.82 pe r b a r r e l .  
R. 8409 [D . 6 -102 , F . 47 a t 3 ] .  The a c tu a l 1981 p r ic e  was $37.05  
pe r b a r r e l .  See "M on th ly  Energy R ev iew ," Energy In te rn a t io n a l  
A d m in is t ra t io n ,  U n ite d  S ta te s  D e p 't o f Energy, J u ly  1983.
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C o n ta in e r , the  C ou rt re a f f irm e d  what the  low e r c o u r t here had 
a lre a d y  concluded — th a t  separa te  a ccoun tin g , o f  the  k in d  
employed by AS 43 .21 , is  a p e rm is s ib le  means o f a p p o r t io n in g  a 
u n ita r y  b u s in e ss ' w o rldw ide  income. I t  is  com pa tib le  w ith  the  
use o f m a them a tica l fo rm u las  by o th e r ju r is d ic t io n s ,  and i t  is  no 
le s s  f a i r  than  the  th r e e - fa c to r  UDITPA fo rm u la .

W ith o u t q u e s t io n , eve ry s ta te  must d iv id e ,  o r  
" a p p o r t io n , "  the  income o f  m u l t is ta te  ta xpaye rs  in  some manner. 
Ohio may n o t ,  f o r  example, ta x  a l l  o f  S o h io 's  income s im p ly  
because the  company is  headqua rte red  in  th a t  s ta te .  Sohio a lso  
does bus iness in  A la ska , w h ich  e n t i t le s  A laska  to  ta x  a p o r t io n  
o f i t s  m u l t is ta te  income. Because o f the  in h e re n t im p re c is io n  o f  
a l l  income a t t r ib u t io n  methods, and the  em in en tly  deba tab le  
n a tu re  o f the  tru e  source o f income, no one appo rtionm en t system  
i s  s u p e r io r :

In  the  case o f a m o re -o r- le s s  in te g ra te d  bus iness  
e n te rp r is e  o p e ra tin g  in  more than  one S ta te ,  
however, a r r i v in g  a t p re c is e  t e r r i t o r i a l  
a llo c a t io n s  o f " v a lu e "  is  o f te n  an e lu s iv e  g o a l,  
bo th  in  th e o ry  and in  p ra c t ic e .  For t h is  reason  
and o th e r s , we have long  h e ld  th a t  the  
C o n s t i tu t io n  imposes no s in g le  fo rm u la  on the  
S ta te s .

C o n ta in e r , 77 L .E d .2 d  a t 552 ( c i t in g  M ob il O i l  Corp. v . Comm'r o f  
Taxes o f Verm ont, 445 U .S. 425, 438 (1980 ), B u t le r  B ros, v . 
McColgan, 315 U.S. 501, 507-509 (1942), Underwood T y p e w r ite r  Co. 
v . C ham berla in , 254 U .S . 113, 121 (1920 ), and W iscons in  v .  J . C. 
Penney C o ., 311 U.S. 435, 445 (1940 ). To e s ta b l is h  th a t  a s ta te  
has exceeded the  bounds o f  th e  Commerce and Due Process C lauses,
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a ta xp a ye r must meet th e  ' " d i s t i n c t  burden o f showing by " c le a r  
and cogen t ev idence " th a t  [ th e  s ta te  ta x ] re s u lts  in  
e x t r a t e r r i t o r i a l  va lue s  be ing  ta xed  77 L .E d .2d a t 552
( q u o tin g  Exxon Corp. v . W iscons in  D e p 't o f  Revenue, 447 U.S. 207, 
221 (1980 ), q u o tin g  B u t le r  B ros , v .  McColgan, 315 U.S. a t 507, 
q u o tin g  N o r fo lk  & Western R a ilw ay Co. v . N o rth  C a ro lin a  ex r e l .  
M axw e ll, 297 U .S. 682, 688 (1 9 3 6 )) .

In  r e i t e r a t in g  the  f a m i l ia r  s tandards o f  the  Commerce 
and Due P rocess C lauses, the  C ou rt in  C on ta ine r h e ld  th a t  a 
s ta te 's  system  f o r  a p p o r t io n in g  th e  income o f  a m u lt is ta te  
ta xp a ye r must meet two re q u irem en ts . F i r s t ,  i t  must be 
" i n t e r n a l l y  c o n s is te n t , "  so th a t  i t s  use in  eve ry  ju r is d ic t io n  
would r e s u l t  in  th e  ta xpaye r be ing  taxed  on no more than 1 0 0 % o f  
h is  income. 77 L .E d .2d a t 556. Second, the  s ta te 's  system must 
a c tu a l ly  r e f l e c t  a reasonab le  sense o f  how income i s  genera ted . 
The burden o f p ro o f re s ts  w ith  the  ta xpaye r to  show by " c le a r  and 
cogent e v id ence " th a t  the  ta x  is  e i t h e r  " in h e r e n t ly  a r b i t r a r y "  o r  
produces a " g ro s s ly  d is to r te d  r e s u l t "  by ta x in g  income "o u t o f  
a l l  a p p ro p r ia te  p ro p o r t io n s  to  the  bus iness tra n sa c te d  in  th a t  
s ta te . "  77 L .E d .2d a t 556.

A la s k a 's  sepa ra te  accoun tin g  s ta tu te  meets bo th  o f  
these  re q u ire m e n ts . F i r s t ,  i t  is  in t e r n a l ly  c o n s is te n t .  I f  
sepa ra te  a ccoun tin g  were employed by a l l  th e  s ta te s ,  a taxpaye r
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w ou ld  be taxed  on e x a c t ly  100% o f  i t s  income. 16/ Second,
AS 43.21 " a c tu a l ly  r e f l e c t [ s ]  a reasonab le  sense o f how income is  
g e n e ra te d ."  Id .  I t  does so by fo re g o in g  the  su rro g a te s  and 
assumptions o f m a them a tica l fo rm u las  and lo o k in g  in s te a d  a t  
a c tu a l revenues and co s ts  o f in - s ta te  o p e ra t io n s . M oreover,
d e s p ite  ample o p p o r tu n ity  to  do so, the companies have no t 
produced any ev idence whatsoever t h a t ,  i f  t r u e ,  w ou ld  show th a t  
AS 43.21 has produced "a  g ro s s ly  d is to r te d  r e s u l t "  in  i t s
a t t r ib u t io n  o f  income to  th is  s ta te .  I d .

B. The F a ir  A ppo rtionm en t Tes t A p p lie s  to
Separate A ccoun ting .____________________

To a vo id  th e  d e fe r e n t ia l s tandards a p p lie d  in  C on ta ine r  
and the  many cases p re ced in g  i t ,  th e  companies im p ly  th a t  t h is  
de fe rence  is  due o n ly  to  m a them a tica l fo rm u la s , w h ich is  to  say 
t h a t  sepa ra te  accoun tin g  is  n o t a p e rm is s ib le  means o f
appo rtio nm en t. That argument is  h o p e le s s ly  a t odds w ith  the  
c o u r t 's  d e c is io n  in  C o n ta in e r .

The ta xp a ye r in  th a t  case d id  bus iness overseas and in  
C a l i f o r n ia .  I t s  overseas o p e ra tio n s  w ere , t r u e  to  the

16/ The companies here  make an a d d it io n a l " in t e r n a l  c o n s is te n c y "  
argum ent, w h ich  in v o lv e s  th e  in te r a c t io n  o f  AS 43.21 and A la s k a 's  
g ene ra l co rp o ra te  income ta x  law  - -  AS 43 .20 . That argument is  
prem ised on th e  e rroneous c o n c lu s io n  th a t  sepa ra te  a ccoun tin g  and 
UDITPA a re  t h e o r e t ic a l ly  incommensurate, and in  tandem lead  to  
m u lt ip le  ta x a t io n .  T h e re fo re , respond ing  to  t h is  p a r t ic u la r  
m a tte r  is  d e fe r re d  u n t i l  S e c tio n  I I I  o f t h is  b r i e f ,  w h ich  dea ls  
w ith  th e  companies' v a r io u s  m u lt ip le  ta x a t io n  c la im s .
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in t e r n a t io n a l norm, taxed on the  b a s is  o f  separa te  a ccoun ting .
C a l i f o r n ia ,  on th e  o th e r hand, a p p lie d  i t s  UDITPA fo rm u la  to  the
company's w o rldw ide  income. The ta xpaye r argued th a t  sepa ra te
a ccoun tin g  and UDITPA were th e o r e t ic a l ly  incommensurate, and thus
wou ld  in e v i t a b ly  lead  to  m u lt ip le  ta x a t io n .  In  o th e r w o rds ,
s in ce  fo re ig n  n a tio n s  had a lre a d y  taxed  fo re ig n  income in  f u l l
under sepa ra te  a ccoun tin g , n o th in g  was l e f t  f o r  C a l i fo r n ia  to  ta x
th ro ugh  UDITPA. F u rthe rm o re , because the  U n ite d  S ta tes co u rts
co u ld  n o t c o n t r o l the ta x  s t r u c tu re  o f  fo re ig n  n a t io n s , they
th e re fo re  must fo rc e  C a l i f o r n ia  to  e xc ise  th a t  s e p a ra te ly
accounted income from  i t s  UDITPA base.

The C ourt c lo s e ly  s c ru t in iz e d  th e  ta x p a y e r 's  g rie van ce ,
n o t in g  t h a t  fo re ig n  commerce was in v o lv e d . N one the less , th e
c o u r t h e ld  th a t  th e re  was no " au tom a tic  'a sym m e try '" between the
two methods. 77 L .E d .2d  a t  572 (emphasis in  o r ig in a l )  (q u o tin g
from  Japan L in e , L td .  v . County o f  Los A nge le s , 441 U.S. 434
(1 9 7 9 )) . Separa te a ccoun tin g  and UDITPA were com pa tib le
a lte r n a te  means o f  a p p o r t io n in g  m u l t i j u r is d ic t io n a l  income:

One way o f  d e r iv in g  lo c a l l y  ta x a b le  income is  on 
th e  b a s is  o f fo rm a l g e og raph ica l o r  t ra n s a c t io n a l 
accoun tin g  . . . .  The u n ita r y  b u s in e s s /fo rm u la  
appo rtionm en t method is  a v e ry  d i f f e r e n t  approach  
to  th e  problem  o f  ta x in g  bus inesses o p e ra tin g  in  
more than  one ju r i s d i c t i o n .

77 L .E d .2 d  a t 553 ( c i t a t io n s  o m it te d ) .  A lthough  "v e ry
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d i f f e r e n t , "  the  C ou rt found n e ith e r  more in h e re n t ly  r e l ia b le .
W

Both g eog raph ica l a ccoun ting  and fo rm u la  
appo rtio nm en t are im p e rfe c t p ro x ie s  fo r  an id e a l  
w h ich  is  n o t o n ly  d i f f i c u l t  to  ach ieve  in
p r a c t ic e ,  b u t a lso  d i f f i c u l t  to  d e sc rib e  in  th eo ry  
•  ♦ • • *  *  *  *
[W ]e have seen no evidence dem ons tra ting  th a t  the  
m arg in  o f e r r o r  (s y s tem a tic  o r  n o t)  in h e re n t in
th e  th r e e - fa c to r  fo rm u la  is  g re a te r  than  the
m arg in  o f  e r r o r  (s y s tem a tic  o r  n o t)  in h e re n t in
th e  s o r t  o f  sepa ra te  a ccoun ting  u rged  upon us by 
a p p e lla n t . . . .

77 L .Ed . 2d a t  564-565. I t  is  o f  course tru e  th a t  separa te  
accoun ting  ta xes  1 0 0 % o f a p o r t io n  o f the  ta x p a y e r 's  w orldw ide  
income, w h ile  UDITPA taxes a p o r t io n  o f the  w ho le . T ha t, 
however, means n e ith e r  th a t  sepa ra te  a ccoun tin g  is  in  some manner 
unappo rtio n ed , n o r th a t  a s e p a ra te ly  accounted ta x  base reaches  
income th a t  o th e r  ju r is d ic t io n s  have a r i g h t  to  ta x .  The two 
methods s im p ly  fo l lo w  d i f f e r e n t  ro u te s  to  th e  same g o a l:

17/ Separate a ccoun tin g  " o f te n  ig no re s  o r cap tu re s  in a dequa te ly  
tKe many s u b t le  and la r g e ly  u n q u a n t if ia b le  t ra n s fe rs  o f  va lue  
th a t  ta ke  p la ce  among the  components o f  a s in g le  e n te rp r is e , "  
77 L .E d .2d a t  553, w h ile

[E ]v e n  th e  th r e e - fa c to r  fo rm u la  is  n e c e s s a r ily  
im p e r fe c t . . . . *  *  *

F i r s t ,  the  o n e - th ird -e a c h  w e ig h t g iven  to  the  
th re e  fa c to r s  is  e s s e n t ia l ly  a r b i t r a r y .  Second, 
p a y r o l l ,  p ro p e r ty ,  and sa les s t i l l  do n o t exhaust 
th e  e n t i r e  s e t o f  fa c to rs  a rguab ly  re le v a n t to  the  
p ro d u c t io n  o f income. F in a l ly ,  th e  r e la t io n s h ip

con tinued
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Here . . .  we a re  faced  w ith  two d is t in c t  methods o f  
a l lo c a t in g  the  income o f  a m u lt i - n a t io n a l
e n te rp r is e .  The " a rm 's - le n g th "  approach d iv id e s  
th e  p ie  on th e  b a s is  o f fo rm a l a ccoun ting
p r in c ip le s .  The fo rm u la  appo rtionm en t method 
d iv id e s  the  same p ie  on the  b a s is  o f a
m a them a tica l g e n e ra liz a t io n .

77 L .E d .2 d  a t 568. The "same p ie , "  o f  cou rse , is  the  company's
w o rldw id e  income. S ince n e ith e r  i s  in h e re n t ly  more r e l ia b le ,  and
b o th  reach  th e  same g o a l, th e re  is  no b a s is  f o r  e le v a t in g  e ith e r
sepa ra te  a ccoun tin g  o r m a them a tica l fo rm u las  to  c o n s t i t u t io n a l
p rim acy :

A l lo c a t in g  income among v a r io u s  ta x in g
ju r is d ic t io n s  bears some resemblance, as we have 
emphasized th roughou t t h is  o p in io n , to  s l ic in g  a 
shadow . . .  [ I ] t  w ou ld  be p e rve rse , s im p ly  f o r  the  
sake o f  a vo id in g  doub le ta x a t io n ,  to  re q u ire  
C a l i f o r n ia  to  g iv e  up one a l lo c a t io n  method th a t  
sometimes r e s u l t s  in  doub le  ta x a t io n  in  fa v o r  o f  
ano th e r a l lo c a t io n  method th a t  a ls o  sometimes 
r e s u l t s  in  double ta x a t io n .

77 L .E d .2 d  a t  571.
C on ta in e r breaks no new ground in  v iew in g  sepa ra te

a cco u n tin g  and fo rm u la  appo rtionm en t as d i f f e r e n t  in  means, b u t
id e n t ic a l  i n  g o a l. In  e a r l ie r  cases in v o lv in g  o i l  p ro d u c tio n
income, f o r  example, c o u rts  have e i th e r  re q u ire d  o r  uphe ld  the
use o f  sepa ra te  a ccoun ting  to  s a t is f y  the  s ta tu to r y  and
c o n s t i t u t io n a l requ irem en t o f  f a i r  appo rtionm en t o f  an in te g ra te d

17/ con tin ued
between each o f th e  fa c to r s  and income is  by no 
means e x a c t.

77 L .E d .2 d  a t  565, and n .2 0 .
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m u lt is ta te  b u s in e ss . 18/  Indeed, UDITPA i t s e l f  recogn izes  
sepa ra te  a ccoun tin g  as a p e rm is s ib le  means o f appo rtio nm en t. 
S ec tio n  18 p ro v id e s  th a t  i f  the  th r e e - fa c to r  fo rm u la  does no t 
ach ieve  an e q u ita b le  appo rtionm en t o f income, a l te r n a t iv e  means 
o f appo rtionm en t a re  a u th o r iz e d  - -  s p e c i f i c a l l y  in c lu d in g  
sepa ra te  a c c o u n tin g . 19/

The commentators are in  acco rd . "The purpose o f  
sepa ra te  a ccoun tin g  and o f  fo rm u la  appo rtionm en t is  e x a c t ly  the  
same — to  d iv id e  the  n e t income and ass ign  p o r t io n s  o f  i t  
g e o g ra p h ic a lly . "  W. Beaman, Paying Taxes to  O the r S ta te s : S ta te  and 
Lo ca l T a xa tio n  o f Non-Residen t Businesses 1 7 .20 (1963 ). That 
same co n c lu s io n  is  reached th roughou t the  l i t e r a t u r e .  2 0 /

18 / S tandard O i l  Co. v . Thoresen, 29 F .2d  708 ( 8 th  C ir .  1928); 
F is h e r v . S tandard O i l  Co. 12 F .2d  744 ( 8 th  C ir .  1926); Webb 
Resources, In c . v . McCoy, 401 P .2d 879 (Kan. 1965); Texas Co. v .  
Cooper, 107 S o .2d 676 (La . 1958); S k e lly  O i l  Co. v .  Cotnm'r o f  
T a xa tio n , 131 N.W.2d 632 (M inn . 1964); M agno lia  P e tro leum  Co. v .  
Oklahoma Tax Comm'n, 121 P .2d 1008 (O k la . 1941); and S tandard O i l  
Co. v . W iscons in  Tax Comm'n, 223 N.W. 85 (W is. 1929).
19/ AS 43 .19 .010 A r t .  IV , § 18 p ro v id e s  th a t  i f  UDITPA does n o t
" T a i r l y  re p re s e n t th e  e x te n t o f  the  ta x p a y e r 's  bus iness a c t i v i t y
in  th e  s ta te "  the  departm ent may use fo u r  a l t e r n a t iv e s ,  the  f i r s t
o f  w h ich  is  "s e p a ra te  a c c o u n tin g ."
20/ See K e e s lin g  and W arren, The U n ita ry  Concept in  the  
S T lo c a tio n  o f  Income, 12 H as t. L .T ! 43-45 (1960 ); (TI A ltman  
and F"! K e e s lin g , A l lo c a t io n  o f  Income in  S ta te  T a x a t io n , 89-90 
2nd ed. (1950 ); H e l le r s te in ,  S ta te  Income T a xa tio n  o f

con tinued
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I n  s h o r t ,  c o u r ts  and commentators understand th a t  
sepa ra te  a ccoun tin g  is  ve ry  much a fo rm  o f income apportionm ent 
o f  equa l d ig n i t y  w ith  m a them a tica l fo rm u la s . As such, i t  is  
s u b je c t to  th e  same standards th a t  th e  Supreme Court a p p lie s  to  
a l l  income d iv is io n  systems.

*

C. AS 43.21 is  "T ru e " Separate A ccoun ting  and is
S ub je c t to  the  F a ir  Appo rtionm en t T e s t._______

The companies have s c ru p u lo u s ly  avo ided the  term  
"s e p a ra te  a c co u n tin g " in  t h e i r  b r i e f .  T h e ir  aim is  to  p lace  some 
d is ta n c e  between themselves and C on ta in e r. To th is  end, t h e i r  
b r i e f  r e fe r s  to  sepa ra te  a ccoun tin g  o n ly  once, where AS 43.21 is  
c o n tra s te d  to  " t r u e  separa te  a ccoun tin g  - -  i . e . ,  a system . . .  
t h a t  w ou ld  have a ttem pted to  measure, and ta x , o n ly  income 
a c tu a l ly  earned in  A la ska . "  C.B. a t 65. In  so do in g , they im p ly  
t h a t  AS 43.21 is  n o t separa te  a ccoun tin g  a t a l l ,  b u t is  ra th e r  a 
m utan t o f no known a n ce s try , and c e r ta in ly  o f  no r e la t io n  to  the  
a rm 's - le n g th  method a t is sue  in  C o n ta in e r .

AS 43.21 is  " t r u e "  sepa ra te  a ccoun tin g , bo th  g e n e ra lly ,  
and w ith  re s p e c t to  the companies' p r in c ip a l c o m p la in ts . Those 
com p la in ts  a re  th a t  AS 43.21 lo o ks  to  o u t - o f - s ta te  sa les to  
measure g ross income, and th a t  i t  f a i l s  to  account f o r  a lle g e d

2 0 /  co n tin u ed
M u l t i j u r i s d ic t io n a l  C o rp o ra tio n s ; R e f le c t io n s  on M o b il, Exxon. 
an3' H.R. 5076 , '7 9 M lch~ ' L~ ' le v .  1 1 3 , ' 117 'T I 5 80y; i b e l .  An 
Examin a t io n  o f S ta te  W orldw ide U n ita ry  Formula A ppo rtio nm en t, ~T 
M u lt is ta te  TaxComm 'n Rev. 1 a t  1 (March 1984).
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c o n t r ib u t io n s  to  p ro d u c tio n  income from  o u ts id e  a c t i v i t i e s .  On 
bo th  coun ts , AS 43.21 is  id e n t ic a l  w ith  the  "a rm 's - le n g th "  method 
desc rib e d  in  C o n ta in e r , the sepa ra te  a ccoun ting  methods used by 
s e ve ra l o f ou r s is t e r  s ta te s ,  th e  U n ite d  N a tions and O f f ic e  o f  
Economic C oope ra tion  and Development ("OECD") model t r e a t ie s ,  and 
th e  In te r n a l Revenue Code. I t  is  a ls o  the  same separa te  
accoun tin g  system used by these companies when they f i l e  separa te  
accoun tin g  ta x  re tu rn s ,  o f te n  by ch o ice , in  o th e r s ta te s .

Separate a ccoun ting  is  s im p ly  t h is :  revenues
a sso c ia te d  w ith  an in - s ta te  a c t i v i t y  are a t t r ib u te d  to  th a t  
s ta te ,  and the  cos ts  a sso c ia te d  w ith  those revenues a re  deducted  
to  a r r iv e  a t n e t income. 21/  So f a r  as p o s s ib le , eve ry co s t is  
a llo c a te d  to  the  incom e-p roduc ing  a c t i v i t y  th a t i t  suppo rts . 
" [G ]e n e ra l overhead expense item s a re  a sso c ia te d  w ith  s p e c if ic  
revenue on some accep tab le  a ccoun ting  b a s is . "  22/ I f  a p roduc t 
o r commodity is  n o t s o ld  in  th e  s ta te ,  b u t is  in s te a d  shipped  
o u t - o f - s ta te  f o r  sa le  o r f u r th e r  p ro ce s s in g , sepa ra te  accoun ting  
e s ta b lis h e s  a " t r a n s fe r  p r ic e "  f o r  th a t  p ro du c t as i t  leaves the  
s ta te .  23/

21/  K ee s lin g  & W arren, supra a t 43.
22/ P. Hartman, F ede ra l L im ita t io n s  on S ta te  and L o ca l T a x a t io n , 
572 (1981 ). See a ls o  J . H e l le r s te in ,  su p ra , a t 323.
23/  G. A ltm an & F. K e e s lin g , su p ra , a t  38; see a ls o , te s tim ony  
on b e h a lf  o f o i l  in d u s t r y  by Gary Boren, R. 2214-2260 [D . 8-029, 
F. 5 a t V -1J ; R. 2244.
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AS 43.21 does ju s t  th a t .  Gross income a t t r ib u ta b le  to  
A laska  is  measured by the  "v a lu e  [o f  th e  o i l ]  a t the p o in t o f  
p ro d u c t io n . "  AS 4 3 .2 1 .0 2 0 (b ). I f  th e  o i l  is  so ld  a t the  
w e llh e a d , th a t  s a le  is  the  g ross income a t t r ib u ta b le  to  A laska  
from  th a t  o i l .  S ince most N o rth  S lope o i l  is  n o t so ld  a t  the  
w e llh e a d , i t s  v a lu e  is  n e tte d  back from  the  f i r s t  p o in t a t w h ich  
va lu e  can be e s ta b lis h e d . T h is  is  done by deduc ting  from  th e  
sa le s  p r ic e  those t r a n s p o r ta t io n  co s ts  and p r o f i t s  which are  
in c u r re d  from  th e  p o in t  o f  p ro d u c t io n  to  th e  p o in t o f s a le .  
AS 4 3 .2 1 .0 2 0 (b ) . AS 43.21 then  p ro v id e s  f o r  the deduction  o f  
eve ry  c o s t a sso c ia te d  w ith  p ro du c in g  th a t income. 
AS 4 3 .2 1 .0 2 0 (c ) . The ta xpa ye r may a llo c a te  gene ra l overhead and 
a d m in is t r a t iv e  co s ts  to  A laska  p ro d u c tio n  on any accep tab le  
accoun tin g  b a s is .  AS 4 3 .2 1 .0 2 0 (c ) (9 ) .

N e ith e r  th e  fa c t  th a t  A laska  o i l  is  s o ld  o u t - o f - s ta te ,  
no r th e  f a c t  th a t  an o u ts id e  sa les  p r ic e  must sometimes be used 
as the  s t a r t in g  p o in t  f o r  d e te rm in in g  g ross income, makes AS
43.21 d i f f e r e n t  from  o th e r sepa ra te  accoun tin g  laws. Nor does 
AS 4 3 .2 1 's  tre a tm e n t o f  o u t - o f - s ta te  suppo rt a c t i v i t ie s  
d is t in g u is h  i t  from  " t r u e "  sepa ra te  a ccoun tin g . Under 
t r a d i t i o n a l  sepa ra te  accoun ting  p r in c ip le s , p re c is e ly  the  same 
suppo rt a c t i v i t i e s  marqueed in  the  companies’ b r ie f  are  
u n iv e r s a l ly  accoun ted o n ly  as expenses, w he the r they occur in  th e  
in com e-p roduc ing  s ta te  o r in  some o th e r  s ta te .

The use o f  an imputed t r a n s fe r  v a lu e  to  e s ta b lis h  the  
gross income o f  a se p a ra te ly  accounted a c t i v i t y  is  the
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co rne rs to ne  o f  eve ry sepa ra te  a ccoun ting  law . By d e f in i t io n ,  a 
t r a n s fe r  v a lu e  must be im puted p re c is e ly  because the  commodity is  
no t so ld  in - s t a t e .

The sepa ra te  accoun tin g  p ro v is io n s  o f o th e r s ta te s  a re  
id e n t ic a l  in  s e t t in g  a t r a n s fe r  va lu e  n o tw ith s ta n d in g  
o u t - o f - s ta te  s a le s . 24/  So, to o , is  the  In te r n a l Revenue Code 
(IRC) in  d e te rm in in g  the  U n ite d  S ta te s  source income o f fo re ig n  
c o rp o ra t io n s , s e t t in g  t r a n s fe r  va lu e s  between commonly c o n t ro l le d  
e n t i t i e s ,  and c a lc u la t in g  fo re ig n  ta x  c r e d i t s .  25/

The OECD Model Conven tion  f o r  the  Avoidance o f  Double  
T a xa tio n  w ith  Respect to  Taxes on Income and on C a p ita l ,  26/  and 
the  U n ite d  S ta te s  D ra f t  Model Income Tax T re a ty , 27/  employ an

24 / Compare AS 43 .21 .020 (b ) and 15 AAC 21.110, .120 w ith
L o u is ia n a : La . Admin. Code a r t .  4 7 :2 2 4 .3 .B .b . M is s is s ip p i :
M iss . Code Ann. § 2 7 -7 -2 3 (c ) (2) (B) ( i i i ) ; Mis?:: Reg.
1 .2 7 -7 -2 3 (7 ) (o ) . Oklahoma: O k la . S ta t .  Ann. t i t .  6 8 , § 2358,
A .4 . a; See M agno lia  Pe tro leum  Co. v .  Oklahoma Tax Comm'n., 121 
P .2d 100571011 (O k la . 1941).
25 / IRC §§ 861-864; T reas. Reg. § l - 8 6 3 - l ( b )  (income from  U n ite d  
"States o i l  w e l l  is  U n ite d  S ta te s  income whether o i l  s o ld  "w i th in  
o r w ith o u t th e  U n ite d  S ta te s " ) ;  T reas . Reg. § 1-863 (income from  
U n ite d  S ta te s  o i l  w e l l is  U n ite d  S ta te s  income w he the r o i l  so ld  
" w i t h in  o r w ith o u t  the  U n ite d  S ta te s " ) ;  IRC § 482; T reas . Reg. 
§ 1 ,4 8 2 -2 (e ) ( 1 ) ,  ( 2 ) , ( 3 )  (g ro ss  income is  t r a n s fe r  p r ic e  even i f  
th e re  is  no lo c a l s a le ) ;  See a ls o , T reas . Reg. §§ l-4 8 2 -2 (e )  (1 ) 
( i i )  and ( v ) , 1 .6 1 3 -3 (a ) ;  IRC § 907 ( fo re ig n  ta x  c r e d i t s ) .
Compare IRC § 907(d ) w ith  AS 4 3 .2 1 .0 2 0 (b ).
26 / R e p rin te d  in  1 CCH Tax T re a t ie s  1151 (h e re in a f te r  OECD Model 
C o n ve n tio n ) .
27/ Model o f  June 16, 1981, re p r in te d  in  1 CCH Tax T re a t ie s ,
TT58 (h e re in a f te r  U n ite d  S ta te s  Model T re a ty ) .
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a rm 's - le n g th  separa te  a ccoun ting  m ethodo logy th a t  is  v i r t u a l l y  
id e n t ic a l  in  t h is  re sp e c t to  A la s k a ’ s, re q u ir in g  p ro d u c tio n  
income to  be a t t r ib u te d  to  the  p o in t  o f  p ro d u c t io n , based upon 
i t s  m arke t o r  w e llh ead  va lu e  ir r e s p e c t iv e  o f  the  p o in t  o f  
u lt im a te  s a le . 28/

AS 4 3 .2 1 's tre a tm en t o f  suppo rt a c t i v i t ie s  such as 
te c h n ic a l s e r v ic e s , head o f f ic e  fu n c t io n s , and le g a l and 
a ccoun tin g  s e rv ic e s  i s  id e n t ic a l to  th a t  o f  o th e r separa te
a ccoun tin g  law s . I f  a n y th in g , AS 43.21 is  more l i b e r a l ,  and
a llow s  more f l e x i b i l i t y  in  t h is  re s p e c t than  o th e r separa te  
acco u n tin g  law s . Many overhead cos ts  suppo rt more than one
income p rodu c in g  a c t i v i t y ,  and most sepa ra te  accoun ting  laws 
a p p o r t io n  those  co s ts  under a r i g i d  fo rm u la . AS 43 .21 , on the  
o th e r  hand, uses a fo rm u la  method o n ly  as a presum ption f o r  
a l lo c a t in g  th e  expenses o f these a c t i v i t i e s ,  p e rm it t in g  the
ta xpa ye r to  show th a t  a c tu a l overhead cos ts  were g re a te r . AS 
4 3 .2 1 .0 2 0 ( f ) .  F u r th e r ,  AS 43.21 is  un ique  in  th a t  i t  a llow s  an 
a t t r ib u t io n  o f  p r o f i t  to  these a c t i v i t ie s  i f  th e  ta xpaye r in  fa c t  
con s id e rs  them p r o f i t  g e n e ra tin g . See 15 AAC 2 1 .2 9 0 (b ). 29/

28 / U n ite d  S ta te s  Model T re a ty  a r t .  7 , 12; R. 1514, 1520-23. 
OECD Model C onven tion  a r t .  7 , 12. R. 1520-23.
29/  The companies com pla in  th a t  the  re g u la t io n  a llo w in g  an 
a t t r ib u t io n  o f  p r o f i t ,  a lthough  r e t r o a c t iv e ,  was no t adopted  
u n t i l  a f t e r  t h e i r  annua l re p o r ts  were f i l e d ,  and th a t the  
r e g u la t io n  p e rm its  a re p o r t in g  te chn ique  p ro h ib i te d  by S e c u r it ie s  
and Exchange Commission ru le s .  In  f a c t ,  SEC ru le s  p e rm it t h is

con tinued
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The sepa ra te  accoun ting  laws o f our s is t e r  
o il - p ro d u c in g  s ta te s  a llo w  o n ly  the  cos ts  o f  these a c t i v i t i e s  to  
be deducted . 3_0/ The In te r n a l Revenue Code is  the same: co s ts ,
wherever in c u r re d , are su b tra c te d  from  gross income w ith  no 
a t t r ib u t io n  o f p r o f i t .  31/ In te r e s t  and resea rch  expense is  
a llo c a te d  to  th e  income p roduc ing  a c t i v i t i e s  to  which i t  r e la te s .  
32/ Overhead and su p e rv is o ry  expenses a re appo rtio ned  to  the  
a c t i v i t i e s  w h ich  they suppo rt w ith  no p r o f i t  added. 33/

F ede ra l t r a n s fe r  p r ic e  re g u la t io n s  are s u b s ta n t ia l ly  
id e n t ic a l :  "M a rk e tin g , m anage ria l, a d m in is t ra t iv e ,  te c h n ic a l,  o r
o th e r s e rv ic e s "  are deducted a t co s t w ith  no p r o f i t ;  u n le ss  they  
are rende red  s o le ly  in  suppo rt o f  one geograph ic a c t i v i t y ,  they  
a re  a pp o rtio n e d  among the  a c t i v i t i e s  w h ich  they su p po rt. 34/  
L ik e w is e , the  OECD model t r e a ty  a llow s  o n ly  the  expense o f

29/ con tin ued
type  o f  r e p o r t in g ,  and, on the  is sue  o f t im in g , annual re p o r ts  
can be amended. R. 16920-21 (D e a k in ) . The companies' argument 
reduces to  a c la im  th a t  AS 43.21 is  u n c o n s t i tu t io n a l because i t  
uses the  same accoun ting  ru le s  th a t  the  companies themselves  
employ.
30/ Compare A la ska : AS 4 3 .2 1 .0 2 0 (c ) (9 ) ; 15 AAC 21 .210 -.290  w ith
L o u is ia n a : La. Admin. Code a r t .  4 7 :2 4 4 .3 .A, B .3 ; M is s is s ip p i :
M iss . Code Ann. § 2 7 -7 -2 3 ( c ) ( 2 ) (B ) ; M iss . Reg. 1 .2 7 -7 -2 3 (7 ) (c )
( 2 ) ;  see a ls o  Webb Resources, In c . v . McCoy, 401 P .2d a t 890 
(Kansas).
31/ T reas . Reg. §§ 1 .8 6 3 - l ( c ) ,  1 .8 6 1 -8 (a ) (1 ) .
32/ T reas . Reg. § 1 .8 6 1 -8 (a ) , ( e ) .
33/ T reas . Reg. § 1 .8 6 1 -8 (b ) ( 3 ) ,  ( c ) ( 1 ) .
3 4 /  T r e a s .  R e g .  § 1 . 4 8 2 - 2 ( b ) ( 1 ) ,  ( 3 ) .  S e e  a l s o  § 1 . 4 8 2 - 2 ( b ) ( 6 ) .
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o u ts id e  su p po rt a c t i v i t i e s  to  be deducted . The commentary to  the  
t r e a ty  s p e c i f i c a l l y  p r o h ib i t s  any "com m iss ion" b e in g  added above 
a c tu a l c o s t .  H o rs t D e p o s it io n  a t  369-370.

In  sum, the  f a i r  appo rtionm en t s tandards re s ta te d  in  
C on ta in e r a p p ly  to  sepa ra te  a cco u n tin g , and, most a s su re d ly , 
AS 43.21 is  sepa ra te  a cco u n tin g . T h is  s e c t io n 's  rem a in ing  ta s k  
is  to  dem onstra te  th a t  AS 43.21 meets those s tanda rds .

D. AS 43.21 Meets th e  F a ir  Apportionm en t S tandard

The means o f appo rtionm en t employed by a s ta te  "must 
a c tu a l ly  r e f l e c t  a reasonab le  sense o f how income is  g ene ra te d ."  
C o n ta in e r , 77 L .E d .2d  a t  556. The burden is  on the  taxpayer to  
e s ta b l is h  th a t  the  ta x  s ta tu te  i s  " in h e r e n t ly  a r b i t r a r y . "  
Underwood T y p e w r ite r  Co. v .  C ham berla in , 254 U.S. a t 121. In  
o th e r  w o rds , the  ta xpaye r must show th a t  th e re  is  n o t even a 
"modicum o f  reasonab le  r e la t io n "  between the  in - s ta te  a c t i v i t ie s  
w h ich  a re  used to  measure th e  ta x , and some r a t io n a l sense o f how 
income is  gene ra ted . Genera l M otors Corp. v .  D is t r i c t  o f  
C o lum b ia , 380 U .S. a t 561. A l t e r n a t iv e ly ,  th e  ta xpaye r must 
"p ro ve  by 'c le a r  and cogent e v idence ' th a t  the  income a t t r ib u te d  
to  th e  S ta te  . . .  has ' le d  to  a g ro s s ly  d is to r te d  r e s u l t , ' "  
C o n ta in e r , 77 L .E d .2d  a t 556 ( c i t a t io n s  o m it te d ) .  Th is
su b se c tio n  shows f i r s t  th a t  AS 43.21 is  a n y th in g  b u t " in h e re n t ly  
a r b i t r a r y , "  and, second, th a t  t h is  co n c lu s io n  is  n o t a lte re d  in  
th e  s l ig h t e s t  by th e  companies' com p la in ts  re g a rd in g  o u t - o f - s ta te  
c o n t r ib u t io n s  to  A laska income. S ubsection  E shows th a t the
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companies have d e c lin e d  to  subm it p ro o f th a t  AS 43.21 has 
produced a " g ro s s ly  d is to r te d  r e s u l t . "

1. AS 43.21 R e fle c ts  a Reasonable Sense 
o f  How Income is  Generated.__________

By r e ly in g  d i r e c t ly  on th e  va lu e  o f  the  o i l  a t the
p o in t  o f  p ro d u c t io n , n e t o f a l l  d i r e c t  and in d i r e c t  cos ts
in c u r re d  in  p ro du c in g  i t ,  AS 4 3 .2 1 's  sepa ra te  a ccoun ting  r e f le c t s  
a "rea sonab le  sense o f how [p ro d u c t io n ] income is  g ene ra te d ."  
The h ig h e s t c o u r ts  o f  two o th e r o i l - p ro d u c in g  s ta te s  have he ld  
th a t  " [w ]h e re  the  d ir e c t  method o f  income a l lo c a t io n  can be 
employed, a l l  s u s p ic io n  o f u n c o n s t i tu t io n a l ta x a t io n  is  
d is p e l le d . "  Webb Resources, In c .  v . McCoy, 401 P .2d a t  889; 
M agno lia  P e tro leum  Co. v . Oklahoma Tax Comm'n, 121 P .2d a t 1011. 
In  c o n tra s t ,  these  same c o u r ts , in  th e  course o f r e q u ir in g  o r  
a llo w in g  sepa ra te  a ccoun ting  f o r  in te g ra te d  m u l t is ta te  o i l
companies as th e  f a i r e s t  and most accu ra te  means o f
a ppo rtio nm en t, have h e ld  th a t  the  a p p l ic a t io n  o f  the  UDITPA 
fo rm u la  wou ld produce a "m a n ife s t ly  u n fa i r "  r e s u l t .  Texas Co. v .  
Cooper, 107 S .2d 676; M agno lia  P e tro leum  Co. v . Oklahoma Tax 
Comm'n, 121 P .2d 1008; Webb Resources, In c .  v . McCoy, 401 P .2d 
879.

O i l  p ro d u c t io n  a c t i v i t i e s  a re  p a r t ic u la r l y  amenable to  
sepa ra te  a ccoun tin g  because o i l  p ro d u c t io n  accoun ting  is  done, 
f o r  a w ide v a r ie t y  o f  purposes, on a le a s e -b y - le a s e  b a s is . R. 
1566-70 (D e a k in ) . These purposes in c lu d e  ne t p r o f i t  share



le a s in g , pe rcen tage  d e p le t io n , and accoun ting  between j o i n t
owners o f  a le a s e . Id .  W ellhead va lu e  must be c a lc u la te d  f o r
th e  fe d e ra l w in d fa l l  p r o f i t  ta x ,  s ta te  severance ta x , and
r o y a l t ie s .  Id .  Both th e  U n ite d  S ta te s  Bureau o f the  Census and
th e  Departm ent o f  Energy re q u ire  th a t  o i l  p ro d u c tio n  cos ts  and
revenues be re p o r te d  sepa ra te  from  o th e r  o p e ra tio n s . Id .  Thus,
e ve ry  o i l  p roduce r knows p re c is e ly  th e  revenues and expenses th a t
a re  a s s o c ia te d  w ith  each le a se .

The un ique  s u s c e p t ib i l i t y  o f  o i l  p ro d u c tio n  income to
sepa ra te  a cco u n tin g  permeates a p p lic a b le  case law . The supreme
c o u r t o f  Kansas has h e ld  th a t  sepa ra te  accoun ting  produces a f a i r
r e s u l t  because:

[T ]h e  g ross revenues, d r i l l i n g  co s ts  and o p e ra tin g  
co s ts  co u ld  be de te rm ined by s ta te  l in e s  . . . .
[The ta xp a ye r] knows the  exac t number o f b a r re ls  
o f  o i l  produced from  each w e l l ;  i t  knows the  
lo c a t io n  o f each w e l l ;  th e  ta xpaye r can a lso  
de te rm ine  the  exac t cos t o f  d r i l l i n g  and the  exact 
c o s t o f  equ ipp ing  each w e l l ,  as w e l l  as the  d ir e c t  
co s ts  o f  o p e ra tio n  w ith in  th e  geog raph ica l area o f  
th e  s ta te .

Webb Resources, In c . v . McCoy, 401 P .2d a t 890.
F o r many in d u s t r ie s  th e  e s ta b lis hm en t o f an " in - s ta te  

v a lu e " may be d i f f i c u l t .  Much depends upon whether the  commodity 
produced in - s t a t e  has an independent m arke t va lu e  so th a t  an 
a rm 's - le n g th  p r ic e  can be de te rm ined . H o rs t D epo s itio n  a t  
155-156. I f  i t  canno t, the  p o te n t ia l  f o r  p r o f i t  s h i f t in g  - -  by 
a t t r ib u t in g  an a r t i f i c i a l l y  low  p r ic e  to  the  va lue  o f in - s ta te  
a c t i v i t y  - -  i s  s ig n i f i c a n t .  Id .  a t 85. But because crude o i l  
has an i n t r i n s i c  v a lu e , and is  commonly tra ded  as crude o i l
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( th a t  i s ,  w ith o u t fu r th e r  p ro ce ss in g ) i t s  va lu e  can be 
c o n f id e n t ly  e s ta b lis h e d .

Crude o i l  va lu e  a t the  p o in t  o f p ro d u c tio n  separa tes  
in - s ta te  p ro d u c t io n  income from  any downstream income f o r  two 
reasons. F i r s t ,  and as Exxon has no ted , i t  is  w id e ly  accepted  
w ith in  the  in d u s t r y  i t s e l f  th a t " e x p lo ra t io n  and p ro d u c tio n
income is  f u l l y  earned a t the  w e llh e a d ."  R. 1554-55. To Exxon, 
v ie w in g  p ro d u c t io n  income as f u l l y  earned in  the  p ro d u c tio n  s ta te  
" i s  in  accordance w ith  g e n e ra lly  accep ted accoun tin g  p r in c ip le s ,  
because crude o i l  has a known, r e a l iz a b le  v a lu e . "  R. 1555.

Second, w e llh ead  va lu e  is  an a rm 's - le n g th  p r ic e .  An
a rm 's - le n g th  p r ic e ,  o f  cou rse , is  one th a t  a llo c a te s  to  the  
s e l le r  o r t r a n s fe r r e r  o f  the  crude a m arke t ra te  o f  r e tu rn  on h is  
p roduc ing  a c t i v i t y .  R. 1530 (H o rs t) .  I t  is  a ls o  a p r ic e  a t  
w h ich  the  r e f in e r  o r buye r expects to  purchase the  crude and 
s t i l l  earn a p r o f i t  on r e f in in g  and re s a le .  Id .  Use o f a
w e llh ead  va lu e  th e re fo re  segrega tes and exc ludes from  the  AS
43.21 ta x  base any p r o f i t  a t t r ib u ta b le  to  A laska o i l  downstream  
o f the  p o in t  o f  p ro d u c t io n .

Because o f i t s  accu racy , sepa ra te  accoun ting  is  th e  
cho ice  o f o th e r  o i l- p ro d u c in g  s ta te s  in c lu d in g  L o u is ia n a ,
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M is s is s ip p i ,  and Oklahoma. 35/  The C o m p tro lle r G ene ra l's  re p o r t
e x p la in s  th e  reason :

[T ]h e  S ta te s  g e n e ra lly  use sepa ra te  accoun ting  
o n ly  to  de te rm ine the  income o f  c e r ta in  k in d s  o f 
[m u l t i j u r is d ic t i o n a l  c o rp o ra t io n s ] earned w ith in  
t h e i r  ju r is d i c t i o n s .  These b u s in e sse s , ( p r im a r i ly  
ge n e ra l m erchand is ing^ o i l  and gas , and 
c o n s tru c t io n  companies) use sepa ra te  accoun ting  
because i t  conforms more to  t h e i r  f in a n c ia l  
a cco u n tin g  procedures and, f o r  these  s p e c if ic  
s i t u a t io n s ,  more a c c u ra te ly  r e f le c t s  income than  
fo rm u la  appo rtio nm en t.

GAO R epo rt to  th e  Chairman, House Committee on Ways and Means:
Key Issues  A f fe c t in g  S ta te  T a xa tio n  o f  M u l t i j u r is d ic t io n a l
C o rpo ra te  Income Need R e so lv in g , 3 (1982) (emphasis added);
R. 17023.

Separa te  a ccoun ting  is  a ls o  p re fe r re d  by the fe d e ra l 
government f o r  v a r io u s  purposes, in c lu d in g  a p p o rt io n in g  the  
income o f  m u l t in a t io n a l ta xpa ye rs , and t h is  p re fe re n ce  is  shared  
by o th e r  c o u n t r ie s .  See C o n ta in e r, 77 L .E d .2d a t 565, 569-70. A 
s im i la r  p re fe re n c e  is  found in  model in te r n a t io n a l ta x

35/  E xc lu d in g  Texas and Wyoming, w h ich  imposed no co rpo ra te  
income ta x e s , from  1976 to  1980 more than  91% o f  domestic crude  
o i l  was produced in  e ig h t s ta te s  w ith  40 m i l l i o n  b a r re ls  o r more 
o f annua l p ro d u c t io n . S t a t i s t i c a l  A b s tra c t o f the  U n ite d  S ta tes  
a t 730 (1 983 ). The s ta tu te s  o f fo u r  o f those  s ta te s  (A laska , 
L o u is ia n a , M is s is s ip p i ,  and Oklahoma) re q u ire d  separate  
accoun tin g  f o r  o i l  p ro d u c tio n  income. Of th e  to p  f iv e  p roduc ing  
s ta te s ,  Texas ( f i r s t )  had no income ta x  and C a l i fo r n ia  ( fo u r th )  
re q u ire d  fo rm u la  a ppo rtio nm en t, w h ile  L o u is ia n a  (second ), A laska  
( t h i r d )  and Oklahoma ( f i f t h )  a l l  re q u ire d  sepa ra te  accoun ting  fo r  
o i l  and gas p ro d u c t io n  income. I d .
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conven tions  e s ta b lis h e d  to  encourage in te r n a t io n a l tra d e  and
in ves tm en t by reduc ing  doub le ta x a t io n .  36/

F in a l ly ,  th e re  are  th re e  o th e r sponsors o f sepa ra te  
accoun tin g  who w a rra n t no te  - -  A rco , Exxon and Soh io . For many 
ye a rs , these companies, o f  t h e i r  own chos ing , f i l e d  sepa ra te
accoun tin g  re tu rn s  in  A laska even though s ta te  law  a t  the  tim e  
re q u ire d  use o f UDITPA. R. 873-1198. M oreover, h i s t o r i c a l l y  and 
a t  le a s t  th rough  1981, these companies chose to  f i l e  sepa ra te  
accoun tin g  re tu rn s  in  s ta te s  where i t  was to  t h e i r  advantage to  
do so. R. 1605-08. In  Texas Co. v . Cooper, 107 So .2d a t 682, 
the  c o u r t re je c te d  the  ta x p a y e r 's  c r i t ic is m s  o f sepa ra te  
accoun tin g  in  l i g h t  o f  th e  fa c t  th a t  the  ta xpaye r " a c tu a l ly
u s e [s ] th a t  method in  those s ta te s  where i t  wants to  use i t  . . . . "  
The same c r i t i c a l  eye would seem w a rra n te d  h e re .

In  s h o r t ,  the  companies ask t h is  c o u r t to  heed what
th e y  say, and n o t what they  do. More b o ld ly ,  they seek a r u l in g  
th a t  the  income a l lo c a t io n  method used by the  U n ite d  S ta te s , the  
U n ite d  N a tio n s , the  OECD, and s e ve ra l o f ou r s is te r  s ta te s  la cks  
even a modicum o f reasonab leness . That c o n te n tio n  f a l l s  o f  i t s  
own w e ig h t.

36 / OECD Model Double T a xa tio n  C onven tion , sup ra , A r t .  5 , §2,
X r t .  7, §2; U n ite d  S ta te s  Model T re a ty , su p ra , A r t . 5 , §2; U n ite d  
N a tions  Model Conven tion Between Developed and D eve lop ing  
C o u n tr ie s , A r t .  7. See, R. 1514-15, 1520-22, 1523 (H o rs t) .
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But sepa ra te  a ccoun tin g  need n o t be the  b es t means o f  
e s t im a t in g  lo c a l o i l  p ro d u c t io n  income; the  " in h e r e n t ly  a r b i t r a r y "  
t e s t  is  n o t n e a r ly  so demanding. Even the  c ru de s t o f fo rm u las  
has passed. See Moorman, 437 U.S. a t  273, 274. In  fa c t ,  the  
Supreme C ou rt has neve r in v a l id a te d  a s ta te  income ta x  law under 
t h is  th re s h o ld  re q u irem en t.

There a re  th re e  d is t in c t  reasons f o r  t h is  ju d ic ia l  
r e s t r a in t .  F i r s t ,  the C ourt has re cogn ized  th a t  the  ta sk  o f  
a s c e r ta in in g  th e  tru e  source o f income is  as d i f f i c u l t  as 
" s l i c in g  a shadow." C o n ta in e r , 77 L .E d .2d  a t 570. As the reco rd  
in  t h is  case abundan tly  dem onstra tes , e q u a lly  q u a l i f ie d
econom is ts and accoun tan ts  d isag ree  on w he the r separate- 
a c c o u n tin g , o r some v a r ie t y  o f m a them a tica l fo rm u la , is  a f a i r e r  
means o f  a p p o r t io n in g  the  p ro d u c t io n  income o f  a m u lt is ta te  o i l  
company. 37/  An e f f o r t  to  d iv in e  the t ru e  source o f  income, and 
hence th e  f a i r e s t  means o f  appo rtio nm en t, wou ld  be an exe rc ise  
n o t o n ly  in  j u d i c i a l  le g is la t io n ,  b u t in  j u d i c i a l  alchemy.

Second, even i f  th a t  th e o r e t ic a l b a r cou ld be
surmounted, e s ta b l is h in g  a c o n s t i t u t io n a l norm wou ld re q u ire  the  
ju d ic ia r y  to  c r a f t  a le n g th y  and te c h n ic a l ta x  code. I t  would
in v o lv e  n o t o n ly  choos ing a p a r t ic u la r  method, b u t a lso
p re s c r ib in g  a t le n g th  th e  p re c is e  ru le s  r e la t in g  to  every element

37 / Compare R. 1514-17, 1523-34 (H o rs t) .  R. 1542-48, 1564-70TP eakTnTwTth r . 12996-13001 (D av id son ), R. 13072-74, 13082-84 
(C h u rc h ).
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re q u ire  a p o l ic y  d e c is io n  based on p o l i t i c a l  and economic
c o n s id e ra t io n s  th a t  v a ry  from  S ta te  to  S ta te  . . . . "  Moorman. 437
U.S. a t 279. "Because th a t  ta s k  [ i s ]  e s s e n t ia l ly  le g is la t iv e ,  we
d e c lin e d  to  unde rtake  i t  . . . . "  C o n ta in e r , 77 L .E d .2d a t 557.

F in a l ly ,  any a ttem p t to  s e le c t  between competing
economic th e o r ie s  would r e s t r i c t  " th e  vas tness o f  the  s ta te 's
ta x in g  power and th e  la t i t u d e  th a t  the  e xe rc is e  o f th a t  power
must be g ive n  b e fo re  i t  encoun te rs c o n s t i t u t io n a l c o n s t r a in ts . "
N o r fo lk  Sc W estern Ra ilw ay Co. v . M is s o u r i S ta te  Tax Comm'n, 390
U.S. 317, 326 (1968 ). W ith  rega rd  to  s ta te  appo rtionm en t laws in
p a r t ic u la r ,  th e  C ou rt has recogn ized  th a t :

A t b e s t ,  th e  r e s p o n s ib i l i t y  f o r  d e v is in g  ju s t  and 
p ro d u c t iv e  sources o f revenue cha lle nges  the  w it .  
o f  le g is la t o r s .  N o th ing  can be le s s  h e lp fu l than  
f o r  c o u r ts  to  go beyond th e  e x trem e ly  l im i te d  
r e s t r ic t io n s  th a t  the  C o n s t i tu t io n  p laces  upon the  
s ta te s  and to  in je c t  them selves in  a m ere ly  
n e g a tiv e  way in to  the d e l ic a te  processes o f f i s c a l  
p o lic y -m a k in g . We must be on guard a g a in s t
im p r is o n in g  the  ta x in g  power o f  th e ~ s ta te s  w ith in  
fo n ttu la s  th a t  a re n o t com pe lled by the  
C o n s t i tu t io n  . . . .

W iscons in  v .  J .  C. Penney C o ., 311 U .S. a t 445 (emphasis added).

o f  t h a t  m e t h o d .  " [ T ] h e  a d o p t i o n  o f  a  u n i f o r m  c o d e  ... w o u l d

2. AS 4 3 .2 1 's  T rea tm ent o f  O u t -o f - s ta te  A c t iv i t ie s  
Does Not Render th e  S ta tu te  In h e re n t ly  A r b i t r a r y .

In  s p i te  o f  t h is  d e fe r e n t ia l s ta nda rd , the  companies 
argue th a t  AS 43.21 is  in h e re n t ly  a r b i t r a r y  because i t  
" in e v i t a b ly "  taxes o u t - o f - s ta te  c o n t r ib u t io n s  to  A laska  
p ro d u c t io n  income. The companies have ca ta logued  an a rra y  o f
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l o g i s t i c a l ,  f in a n c ia l  and suppo rt s e rv ic e s  w h ich they c la im  occu r 
p r in c ip a l l y  o u t - o f - s ta te ,  and w h ich th e y  b e lie v e  a re re spo n s ib le  
f o r  an u n s p e c if ie d  p o r t io n  o f p r o f i t s  a t t r ib u ta b le  to  the  
p ro d u c t io n  o f A laska  o i l .  Because AS 43.21 views the  p r o f i t s  
from  p ro d u c t io n  o f  A laska  o i l  as earned in  A la ska , companies 
b e lie v e  th a t  th e  s ta tu te  " in e v i t a b ly "  taxes o u t - o f - s ta te  va lu e s , 
and hence is  f a c i a l l y  in v a l id .  They a ls o  im p ly  th a t  AS 43.21  
a r b i t r a r i l y  ig n o re s  th e  c o n tr ib u t io n s  o f o u t - o f - s ta te  sa les  
a c t i v i t i e s  and th a t  the  s ta tu te  thus taxes va lu e  added downstream  
o f  th e  p o in t  o f  p ro d u c t io n . T h e ir  arguments f a i l  f o r  th re e  
re a so n s .

a. The T rea tm ent o f  O u t-o f - s ta te  Support 
A c t iv i t i e s  is  M ere ly  a M a tte r  o f  
Economic Theory.________________________

How one t r e a ts  suppo rt a c t i v i t i e s  is  a m a tte r o f  
economic th e o ry . Under th e  sepa ra te  accoun tin g  approach, income 
i s  v iewed as be ing  earned when and where th e  p r in c ip a l o p e ra tin g  
a c t i v i t y  o ccu rs . In  o th e r  words, p ro d u c tio n  income is  earned  
where th e  o i l  i s  p roduced , r e f in in g  income is  earned where the  
o i l  is  r e f in e d ,  and m a rke tin g  income is  earned where the p roducts  
a re  s o ld . Support segments are  n o t t re a te d  as separate  
e n te rp r is e s  th a t  cou ld  gene ra te  income on t h e i r  own, b u t are  
in s te a d  v iew ed , by ta x  c o l le c to r s  and ta xpaye rs  a l ik e ,  as "c o s t  
c e n te rs . "

Separate a c c o u n tin g 's  r e fu s a l to  go fu r th e r  and 
a t t r ib u t e  a p o r t io n  o f  o i l  p ro d u c tio n  p r o f i t s  to  o u ts id e
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management has been b e fo re  the  co u rts  a lre a d y . The companies' 
c o m p la in t, in  f a c t ,  is  o ld  h a t.

In  S h a ffe r  v .  C a r te r , 252 U.S. 37 (1920 ), an I l l i n o i s  
re s id e n t who earned income from  o i l  p ro d u c tio n  in  Oklahoma 
com pla ined th a t  h is  Oklahoma p ro d u c tio n  income was a t le a s t  
p a r t i a l l y  a fu n c t io n  o f  the  management and f in a n c in g  s k i l l s  o f  
h is  I l l i n o i s  o f f i c e .  The C ourt h e ld , however, th a t  h is  o i l  
p ro d u c t io n  income cou ld  f a i r l y  be viewed s o le ly  as lo c a l Oklahoma 
income. "A t m o s t,"  the  c o u r t h e ld , " th e re  m igh t be a q u e s tio n  
w he the r the  va lu e  o f the  s e rv ic e  o f management rendered from  
w ith o u t th e  s ta te  ought n o t to  be a llow ed  as an expense in  
p rodu c in g  the  [Oklahoma] incom e." 255 U .S. a t 55. AS 43 .21 , o f  
cou rse , re s o lv e s  th a t  q u e s tio n  in  fa v o r o f  th e  ta xpa ye r.

In  Webb Resources, In c . v .  McCoy, 401 P .2d 879 (Kan. 
1965), the  c o u r t h e ld  th a t  sepa ra te  a ccoun tin g  was fe a s ib le  f o r  
Kansas o i l  p ro d u c t io n  because the  o i l  company knew p re c is e ly  how 
many b a r re ls  o f  o i l  were produced in  Kansas and cou ld  "de te rm ine  
the  e xac t co s t o f  d r i l l i n g  and the exac t c o s t o f equ ipp ing  each 
w e l l ,  as w e l l as the  d i r e c t  cos ts  o f o p e ra t io n "  w ith in  the  s ta te .  
As to  a le n g th y  l i s t  o f  o u t - o f - s ta te  suppo rt a c t i v i t i e s  v i r t u a l l y  
id e n t ic a l  to  th e  companies' i l l u s t r a t io n s  in  t h is  appea l, the  
c o u r t h e ld  th a t  " th e se  expenses are o r d in a r i l y  cons ide red  to  be 
g ene ra l o r overhead typ e  o f  expenses w h ich  a re  re q u ire d  in  any
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typ e  o f bus iness  w h ich  crosses s ta te  l in e s . "  38/ 401 P .2d a t  
890 (emphasis added). As w ith  AS 43 .21 , the  expenses, and o n ly  
th e  expenses, o f these o u t - o f - s ta te  c o n tr ib u t io n s  were deducted  
— an approach w h ich  su rv iv e d  cha lle nge  under the  Commerce 
C lause.

M oreover, lo o k in g  to  o u t - o f - s ta te  sa les  to  compute
lo c a l v a lu e  does n o t co n ve rt a sepa ra te  accoun ting  s ta tu te  in to  a
ta x  on o u t - o f - s ta te  sa le s . A subsequent sa le  m ere ly  determ ines
when income is  r e a l iz e d ,  and n o t where o r how much income is
earned . R. 1529-30 (H o r s t ) . T h is  argument was d ispensed w ith
yea rs  ago in  Texas Co. v .  Cooper, where, in  t h is  re g a rd , the
ta xp a ye r " b i t t e r l y  a s s a i l [ e d ] "  th e  t r a n s fe r  p r ic e  se t by
L o u is ia n a  f o r  o i l  sh ipped to  th e  ta x p a y e r 's  r e f in e r y  in  ano the r
s ta te .  He argued th a t  th e re  co u ld  be "no  ta x a b le  ga in  upon the
o i l  sen t o u ts id e  o f th e  S ta te  to  be r e f in e d ,  and no t so ld
h e r e in . "  107 S o .2d a t 687. The c o u r t responded th a t :

[ B ]y  d e f in i t io n  th e  use o f  the  sepa ra te  a ccoun ting  
method to  de te rm ine  n e t p r o f i t s  o f  an in te r s ta te  
c o rp o ra t io n  a t t r ib u ta b le  to  a g iven  S ta te  u t i l i z e s  
th e  use o f  m arke t va lu e  in  a s s ig n in g  w o rth  to

38 / The uncon te s ted  fa c ts  in  th a t  case, l i k e  t h is  one, in d ic a te d  
t h a t  th e  fo l lo w in g  fu n c t io n s  were perfo rm ed o u ts id e  the  ta x in g  
s ta te :  head o f f i c e ,  g e o lo g is ts ,  landmen, p ro d u c t io n  su p e rv is o rs ,
company o f f i c e r s ,  d e c is io n s  re g a rd in g  e x p lo ra t io n  and d r i l l i n g ,  
le g a l s e rv ic e s , h i r in g  and f i r i n g  o f key p e rso nne l, c o n tra c t in g  
f o r  s e r v ic e s , equipment and s u p p lie s  (w h ich produced economies o f  
s c a le ) ,  and f in a n c in g . Webb Resources, I n c . ,  401 P .2d a t 881, 
884. ---------------------------------------
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p roduc ts  a t a g iven  stage sh ipped f o r  fu r th e r  
p ro ce ss in g  to  ano the r S ta te  . . . .

I d . a t 688 (emphasis added ). See a ls o  M agno lia  Pe tro leum  Co. v .
Oklahoma Tax Comm'n, 121 P .2d a t 1011-12 (even though th e re  were
no a c tu a l s a le s , v a lu e  a t  tim e  o f shipment " c le a r ly  r e f le c te d  the
f in a n c ia l  g a in  o r lo s s  a t th e  tim e the  o i l  l e f t  the  s ta te " ) .

A d d i t io n a l ly ,  the  "n e tb a ck " m ethodology o f AS 43.21
does n o t ta x  va lu e  added downstream from  the  p o in t  o f  p ro d u c tio n .
T ra n s p o r ta t io n  p r o f i t s  are a t t r ib u te d  to  t r a n s p o r ta t io n
a c t i v i t i e s .  The t r a n s p o r ta t io n  cos ts  deducted under AS 43.21
b e g in  w ith  the  p u b lis h e d  ra te  f o r  the  Trans A laska  P ip e lin e .  AS
4 3 .2 1 .0 2 0 (b ) j 15 AAC 2 1 .1 3 0 (b ) (1 ) . Tha t r a te  o b v io u s ly  in c lu de s
a p r o f i t .  S im i la r ly ,  i f  m arine t ra n s p o r ta t io n  is  done by a t h i r d
p a r ty ,  the  c a r r ie r 's  f u l l  ra te s  ( in c lu d in g ,  o b v io u s ly , h is
p r o f i t )  a re  deducted . 15 AAC 2 1 .1 3 0 (b ) (2 ) . I f  th e  company's own
ve s se ls  c a r ry  the  o i l ,  the  re g u la t io n s  a llo w  the deduc tion  o f
f u l l  c o s ts , p lu s  p o r t  fe e s , p lu s  a management fe e , p lu s  a ra te  o f
r e tu rn  ( e i t h e r  the  one se t ou t in  the  r e g u la t io n  o r the one
im puted by th e  ta xp a ye r i t s e l f ) .  15 AAC 2 1 .1 3 0 (b ) (3 ) .

b . The Companies' Q ua rre l W ith  AS 4 3 .2 1 's  
Treatm ent o f  O u t -o f - s ta te  Sales and 
Support A c t i v i t i e s  Igno res  the  F ac t th a t  
Separa te A ccoun ting  Does Not Capture the  
Value th a t  A laska A c t i v i t y  Adds to  These 
Companies' O u t-o f - s ta te  O pe ra tio n s .______

I f  i t  is  t r u e  th a t  a c t i v i t i e s  in  one s ta te  c o n tr ib u te  
to  the  p r o f i t a b i l i t y  o f  a c t i v i t i e s  in  a n o th e r, th a t  p r in c ip le  is  
s u re ly  a two-way s t r e e t .  J u s t as A laska  may cap tu re
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c o n t r ib u t io n s  f lo w in g  to  i t ,  i t  e q u a lly  foregoes the
c o n t r ib u t io n s  wh ich  i t  may make to  o th e r s ta te s . As the
W iscons in  Supreme Court s ta te d  in  S tandard O i l  Co. v . W isconsin  
Tax Comm'n;

We rega rd  as unsound the  argument subm itted  
to  s u s ta in  th e  com m iss ion 's [p re fe re n ce  fo r  a
fo rm u la ] in  t h is  case. I f  th e  m anu fac tu ring  
p r o f i t s  o f  the  p l a i n t i f f  company a re  in c reased  by 
means o f  the  sa le s  o p e ra tio n s  in  th e  S ta te  o f  
W iscons in , the  converse is  t ru e  th a t  the  sa les  
o p e ra tio n s  in  W iscons in  b e n e f i t  by the
m anu fa c tu r in g  o p e ra tio n s  o f  th e  p l a i n t i f f  
c o rp o ra t io n  in  o th e r s ta te s . The argument cannot 
be a p p lie d  one way and n o t the  o th e r .

223 N.W. 85 , 88 (W is. 1929) (emphasis added). 39 /
Indeed , the  companies' annua l re p o r ts  i l l u s t r a t e

c o n t r ib u t io n s  to  p r o f i t a b i l i t y  in  o th e r s ta te s  de rive d  from
A laskan  a c t i v i t i e s .  A laska  p ro d u c t io n  may have been fin anced  by
o u t - o f - s ta te  a c t i v i t i e s ,  b u t th e  g re a t revenues these companies
have earned from  A laskan crude has a llow ed  them to  enhance t h e i r
p o r t f o l i o s ,  to  revamp t h e i r  r e f in e r ie s ,  e xp lo re  and produce in
o th e r s ta te s  and n a t io n s , and in v e s t and d iv e r s i f y  th roughou t the
w o r ld . 40/  Undoubted ly these A la s k a -f in a n c e d  a c t i v i t ie s

39/  See a ls o  Webb Resources, I n c . , 401 P .2d a t 890 ("W hether the  
ta xp a ye r co u ld  conduct i t s  w i ld c a t t in g  o p e ra tio n s  in  o th e r s ta te s  
w ith o u t th e  p r o f i t s  d e r iv e d  from  the  p ro d u c tio n  o f  o i l  and gas in  
Kansas is  n o t th e  q u e s tio n  o r  the  te s t  [as to  w hether separate  
accoun tin g  is  p r o p e r ] . " ) .
40/  See e . g . , Sohio 1981 Annual R epo rt: "Over the  nex t te n
yea rs  th e  company's p lanned [n a tio n w id e ] in ves tm en t o f  about $30 
b i l l i o n  in  d o l la r s  o f  the  day f o r  e x p lo ra t io n  and p ro d u c tio n  w i l l

con tinued
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genera te  a d d it io n a l c o rp o ra te  p r o f i t s  f o r  the  companies. Yet 
AS 43.21 does n o t cap tu re  any o f the  income wh ich the  companies' 
own econom ists would v iew  as a t t r ib u ta b le  to  A laska .

c . The Companies' P re c ise  O u t-o f - s ta te  
C o n tr ib u t io n s  Argument was Made and 
R e jec ted  in  Moorman._________________

In  Moorman, the  ta xpaye r cha lle nged  the  v a l i d i t y  o f  
Iow a 's  s in g le - f a c to r  fo rm u la  on the  ground th a t  i t  in e v i ta b ly  
f a i le d  to  accoun t f o r  o u ts id e  c o n tr ib u t io n s  to  income. The 
ta x p a y e r 's  goods were so ld  in  Iowa, w h ile  i t s  m anu fa c tu rin g  was 
conducted in  n e ig h b o r in g  I l l i n o i s .  The Iowa s ta tu te  taxed the  
f u l l  va lu e  o f Iowa sa le s  w ith o u t re c o g n iz in g  the  c o n tr ib u t io n s  
made to  th a t  income from  I l l i n o i s  p a y r o l l  and p ro p e r ty .

The ta xpa ye r argued th a t  he cou ld  a vo id  a m u lt ip le  ta x  
burden o n ly  by moving h is  e n t ir e  m anu fa c tu rin g  o p e ra tio n  from  
I l l i n o i s  to  Iowa. T h is  is  the  same argument made by the  
companies h e re , th rough  a h y p o th e t ic a l in te nded  to  show th a t  
A la s k a 's  ta x  base is  in s e n s i t iv e  to  th e  lo c a t io n  o f  t h e i r  suppo rt

40 / con tin ued
"draw la r g e ly  on cash f lo w  from  A la s k a ."  Id .  a t  8 . " [ I ]n c re a s e s  
[ i n  funds p ro v id e d  from  o p e ra t io n s ] ,  m a in ly  a r e s u l t  o f  the  
company's Prudhoe Bay and A la s k a - re la te d  p ro je c ts ,  have been used 
to  in c re a se  d iv id e n d s , expand o i l  and gas e x p lo ra t io n  e f f o r t s . . . .  
[1981 c a p i ta l e xp e nd itu re s  in c lu d e d ] a c q u is i t io n s  o f Kennecott 
and coa l p ro p e r t ie s  from  U n ite d  S ta te s  S te e l C o rp o ra tio n  and the  
purchase o f o f fs h o re  leases  in  the G u lf o f M ex ico ." Id .  a t  28. 
See a lso  R. 687.
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a c t i v i t i e s .  C.B. a t 21, 30. J u s t ic e  P owe ll found th a t same
h y p o th e t ic a l appea ling  in  h is  d is s e n t.

T h is  su rcharge on Iowa sa les  in c reases  to  the  
e x te n t th a t  a b u s in e s s ' p la n t  and la b o r  fo rc e  are  
lo c a te d  o u ts id e  Iowa. I t  can be avo ided  
a lto g e th e r  o n ly  by lo c a t in g  a l l  p ro p e r ty  and 
p a y r o l l  in  Iowa . . . .

Moorman, 437 U .S . a t 283. The m a jo r i ty ,  however, h e ld  th a t  t h is
m u l t ip le  ta x  burden was n o t a fu n c t io n  o f  any in t r i n s i c
i r r a t i o n a l i t y  o f  Iow a 's  fo rm u la , b u t was due in s te a d  to  the  fa c t
th a t  Iowa and I l l i n o i s  used d i f f e r e n t  appo rtionm en t methods.
W ith o u t p ro o f th a t  so g re a t a p o r t io n  o f I l l i n o i s  p r o f i t s  had
been m is a t t r ib u te d  to  Iowa th a t  the  l a t t e r ' s  ta x  base was g ro s s ly
d is to r t e d ,  th e  ta xpaye r cou ld  n o t show " t h a t  th e  method o f
appo rtio nm en t was in h e re n t ly  a r b i t r a r y . "  437 U .S . a t  274.

The C ou rt re je c te d  th e  ta x p a y e r 's  ch a lle n ge  f o r  th re e
reasons . F i r s t ,  even i f  one assumed th a t  Iow a 's  ta x  in e v ita b ly
touched income p a r t i a l l y  earned o u t - o f - s ta te .  " [T ]h e
C o n s t i tu t io n  does no t in v a l id a t t e ]  an appo rtionm en t fo rm u la
whenever i t  may r e s u l t  in  ta x a t io n  o f some income th a t  d id  n o t
have i t s  sou rce  in  the  ta x in g  S ta te  . . . . "  437 U .S . a t  272.

Tha t h o ld in g  s im p ly  r e f le c t s  p r a c t ic a l  r e a l i t y .  No
appo rtio nm en t r u le  accounts f o r  a l l  p la u s ib le  c o n tr ib u t io n s  to
income, and each is  r e s u l t a n t ly  v u ln e ra b le  to  a t t r a c t iv e
h y p o th e t ic a ls  i l l u s t r a t i n g  i t s  in s e n s i t i v i t y  and a c c o rd in g ly , to
th e  companies, i t s  " a r b i t r a r y "  n a tu re . For example, under
UDITPA, a p ro d u c t io n  w e l l in  s ta te  A which produces 100 b a r re ls
pe r day, and a p ro d u c tio n  w e l l in  s ta te  B w h ich  produces 10,000
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b a r re ls  pe r day , may be assumed to  produce id e n t ic a l income. 
Th is  is  because the  UDITPA p ro p e r ty  fa c to r  ig no re s  th e  p r in c ip a l  
p ro f i t - p r o d u c in g  asse t in  an o i l  company's p o r t f o l io :  i t s  o i l
re s e rve s . A t the  same tim e i t  ass igns income on the  b a s is  o f  
p ro p e r ty  w h ich  produces l i t t l e  income, such as a moribund  
r e f in e r y ,  o r  no income w ha tsoeve r, such as expens ive p o l lu t io n  
c o n t ro l f a c i l i t i e s .  The p o in t ,  s im p ly , is  th a t  w h ile  
h y p o th e t ic a ls  may have a c u r io s i t y  v a lu e , they a re o f l i t t l e  
c o n s t i t u t io n a l s ig n if ic a n c e  in  ju d g in g  the  u n d e r ly in g  r a t i o n a l i t y  
o f a s ta te 's  appo rtionm en t law .

Second, th e  C ou rt in  Moorman re je c te d  the  argument made 
by th e  companies he re  — th a t  c o n t r ib u t io n s  to  lo c a l income from  
o u ts id e  c a p i t a l  and la b o r  were in h e re n t ,  and th a t  the  ta x in g  
s ta te 's  law  th e re fo re  " in e v i t a b ly "  taxed  o u t - o f - s ta te  va lu e s . The 
C ourt v iewed t h is  as s im p ly  a deba tab le  economic th e o ry :

Whatever m e r it  such an assum ption m igh t have 
from  the  s ta n d p o in t o f  economic th e o ry  o r  
l e g is la t iv e  p o l ic y ,  i t  cannot suppo rt a c la im  in  
t h is  l i t i g a t i o n  th a t  Iowa in  fa c t  taxed p r o f i t s  
n o t a t t r ib u ta b le  to  a c t i v i t i e s  w i t h in  the  S ta te  
• • • •

437 U .S. a t 272. "Doubts about the  wisdom o f the  economic
assumptions u n d e r ly in g  the cha lle nged  fo rm u la ,"  the  C ou rt ru le d ,  
were s im p ly  n o t re le v a n t to  th e  c o n s t i t u t io n a l q u e s tio n . 437 
U.S. a t 275 n .8 . Thus, the companies' p rem ise here - -  th a t
o u t - o f - s ta te  l o g i s t i c a l ,  management, and p la n n in g  a c t i v i t i e s  are  
re s p o n s ib le  f o r  "e a rn in g "  a p o r t io n  o f  A laska  p ro d u c tio n  p r o f i t s
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- -  is  o n ly  an economic th e o ry  th a t  is  n o t shared by those who
employ sepa ra te  a ccoun tin g .

F in a l ly ,  in  Moorman the  Court h e ld  th a t  the  ta xpaye r
had f a i l e d  to  show th a t  Moorman's I l l i n o i s  m anu fac tu ring
a c t i v i t i e s  w e re , in  f a c t ,  ope ra ted  a t so g re a t a p r o f i t  th a t
Iow a 's  d is re g a rd  f o r  those a c t i v i t i e s  by use o f a s in g le - fa c to r
sa le s  fo rm u la  le d  to  a " g ro s s ly  d is p ro p o r t io n a te "  r e s u l t .  437
U .S . a t  271-272. Absent such ev idence , the  C ourt cou ld  n o t
in v a l id a te  the  s ta tu te .

Here as w e l l ,  the  a f f id a v i t s  subm itted  by the  companies
[d o ] n o t c o n ta in  any sepa ra te  accoun ting  a n a ly s is  
showing what p o r t io n  o f a p p e lla n t ’ s p r o f i t s  was 
a t t r ib u ta b le  to  [ i t s  a c t i v i t i e s  in  o th e r s ta te s ] .
Bu t a p p e lla n t contends th a t  we shou ld  proceed on 
th e  assumption th a t  a t le a s t  some p o r t io n  o f  the  
income from  [ in - s t a t e  a c t i v i t y ]  was genera ted by 
[ o u t - o f - s ta te ]  a c t i v i t i e s  . . . .  Indeed, a separa te  
accoun tin g  a n a ly s is  m igh t have re vea le d  th a t  
lo s se s  in  [o th e r  s ta te s ]  p reven ted  a p p e lla n t from  
ea rn in g  more income from  [th e  ta x in g  s t a t e ] .

Moorman, 437 U .S. a t  272. I t  i s  to  th a t  absence o f  p ro o f th a t  we
now tu r n .

E. The O i l  Companies Have O ffe re d  No Evidence That 
AS 43.21 Produces a G ro ss ly  D is to r te d  R e su lt.

The companies are  e n t i t l e d  to  r e l i e f  in  t h is  l i t i g a t i o n  
o n ly  upon " c le a r  and cogent ev idence " th a t  the  income A laska  
a t t r ib u te s  to  t h is  s ta te  is  in  f a c t  "o u t o f  a l l  a p p ro p r ia te  
p ro p o r t io n s  to  the  bus iness tra n sa c te d  in  [ th e ] S ta te , "  o r  has 
" le d  to  a g ro s s ly  d is to r te d  r e s u l t . "  C o n ta in e r , 77 L .E d .2d  a t  
556 ( c i t a t io n s  o m it te d ) . The ta x p a y e r 's  burden is  g re a t.
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Indeed, o n ly  tw ic e  t h is  ce n tu ry  has the Supreme Court in v a lid a te d  
a s ta te  income ta x  under the  Commerce C lause . In  Hans Rees' 
Sons, In c . v . N o rth  C a ro lin a , th e  C ou rt s tru c k  down the  
a p p lic a t io n  o f  N o rth  C a ro lin a 's  s in g le - fa c to r  fo rm u la  which  
appo rtio n ed  to  th e  s ta te  between 66% and 85% o f th e  ta x p a y e r 's  
ne t income, when no more than  2 2 % o f i t s  income had i t s  source in  
th a t  s ta te .  283 U.S. a t 134. See C o n ta in e r , 77 L .E d .2d a t 564. 
In  N o r fo lk  & Western R a ilw ay Co. v .  M is s o u r i S ta te  Tax Comm'n, 
the  second case , the  C ou rt found the  r e q u is i t e  " g ro s s ly  d is to r te d  
r e s u l t "  because the  s ta tu te  a t t r ib u te d  to  the  s ta te  more than  
tw ic e  the  va lu e  o f the  ta x p a y e r 's  r o l l i n g  s to c k . 390 U.S. a t  
321-22.

Cases in  w h ich  a ta xpaye r was unab le  to  s u f f i c i e n t l y  
e s ta b l is h  th e  in a ccu ra c y  o f  th e  ta x  are  perhaps more in s t r u c t iv e .  
In  each o f  th e  fo l lo w in g  cases, the  r e s u l t  was "n o t  
un re a so n a b le ,"  and was th e re fo re  c o n s t i t u t io n a l :

A c tu a l I n - s ta te  
Taxed Income Income__________

B u t le r  B ro s , 41/  $93,000 Loss o f $83,000
Bass R a t c l i f f , 42 / 27,000 none
Underwood, 43 / 630,000 43,000

41/ B u t le r  B ro s . v . McColgan, 315 U.S. 501, 506 (1942 ).
42/ Bass, R a t c l i f f  & G re tto n , L td . v . S ta te  Tax Comm'n, 266 U.S. 
771, 184 (1924 ).
43/ Underwood T y p e w r ite r  Co. v . C ham berla in , 254 U.S. 113, 120 
7T920) .

- 6 9 -



The companies here  cannot meet t h e i r  burden o f p ro o f ,  
and in s te a d  a ttem p t to  a vo id  i t  by m isq u o tin g  the  sem inal case o f  
Hans Rees 1 Sons, w h ich  they  c la im  abso lves them o f  the  need f o r  
any fa c tu a l show ing. In  f a c t  th e  express h o ld in g  o f the  case,
w h ich  th e  companies co n s c io u s ly  o m it, is  d i r e c t ly  to  the
c o n tra ry .  C.B. a t  49. 44/ The companies have no t d is c lo se d
how much income th e y  b e lie v e  they  earned in  A laska , no r have they  
in d ic a te d  by what pe rcen tage , o r d o l la r  amount AS 43.21 has
m is a t t r ib u te d  income. They have c e r ta in ly  had ample o p p o r tu n ity

44/  The f u l l  q u o te , w ith  th e  o m itte d  p o r t io n s  emphasized, reads : 
Evidence wh ich was found to  be la c k in g  in  the  
Underwood and Bass cases is  p re sen t h e re . These 
d e c is io n s  a re n o t a u th o r i t y  f o r  the  con c lu s io n  
th a t  where a c o rp o ra tio n  m anu factu res in  one S ta te  
and s e l ls  in  a n o th e r, th e  n e t p r o f i t s  o f the  
e n t i r e  t ra n s a c t io n , as a u n i ta r y  e n te rp r is e , may 
be a t t r ib u te d ,  re g a rd le s s  o f  ev idence , to  e ith e r  
S ta te . In  the  Underwood case, i t  was no t decided  
t h a t  th e  e n t ir e  n e t p r o f i t s  o f  th e  t o t a l  bus iness  
were to  be a llo c a te d  to  C onnec ticu t because th a t  
was th e  p la ce  o f  m anu fac tu re , o r ,  in  the  Bass 
case, t h a t  the  e n t ir e  n e t p r o f i t s  were to  be 
a llo c a te d  to  New York because th a t  was the  p lace  
where sa le s  were made. In  bo th  in s ta n ce s , a 
method o f  apportionm en t was in v o lv e d  w h ich , as was 
s a id  in  the  Underwood case, " f o r  a l l  th a t appears 
i n  th e  re c o rd , reached , and was meant to  reach , 
o n ly  th e  p r o f i t s  earned w i t h in  th e  S ta te ."  The
d i f f i c u l t y  w ith  th e  ev idence o f fe re d  in  the
Underwood case was th a t  i t  f a i le d  to  e s ta b lis h  
t h a t  th e  amount o f  n e t income w ith  w h ich the
c o rp o ra t io n  was charged in  C onnec ticu t under the  
method adopted was n o t re a sonab ly  a t t r ib u ta b le  to  
th e  processes conducted w i t h in  the  bo rde rs o f th a t  
S ta te ; and in  the  Bass case th e  c o u rt found a 
s im i la r  d e fe c t in  p ro o f w ith  re spec t to  the
tra n s a c t io n s  in  New York.

283 U .S . a t  T IT ," 133.
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to  do so. They a lone have access to  t h e i r  own d e ta ile d  in te r n a l  
accoun tin g  in fo rm a t io n , and in  Exxon v . W iscons in  and Exxon v . 
South C a ro lin a , Exxon was ab le  to  d is c lo s e  e x a c t ly  how much 
income i t  earned in  a p a r t ic u la r  s ta te .  45/  N one the less , here  
th e  companies have d e c lin e d  to  unde rtake  what th e y  have c a lle d  
"an  e la b o ra te  show ing ," r e s t in g  in s te a d  on the  a lle g e d  
t h e o r e t ic a l f a i l i n g s  o f  separa te  a ccoun tin g . R. 12763. Indeed, 
th e y  have n o t even p la ced  t h e i r  ta x  re tu rn s  in  the  re c o rd .

The companies have amassed a compendium o f a f f id a v i t s  
d e s c r ib in g  v a r io u s  a c t i v i t i e s  th a t  occu r o u ts id e  A la ska , and 
w h ich  they b e lie v e  a re  re s p o n s ib le  f o r  a p o r t io n  o f  the  AS 43.21  
ta x  base. A summary o f  those fu n c t io n s  consumes much o f the  
companies' b r i e f .  N o t ic e a b ly  la c k in g , however, is  any sugges tion  
o f  th e  p r o f i t s  a t t r ib u ta b le  to  those a c t i v i t i e s  — o r ,  f o r  th a t  
m a tte r ,  any ev idence th a t  these  a c t i v i t ie s  were p r o f i t a b le  a t  
a l l .  The p o in t  is  b e s t i l l u s t r a t e d  by the  "d ra m a tic "  examples 
h ig h l ig h te d  a t pp. 25-26 o f the companies' b r i e f :

1) Counsel a s s e r t th a t  A rco 's  A laska  p r o f i t s  have 
in c re a sed  as a r e s u l t  o f  re v e rs in g  the  f lo w  o f the  L in e  90 
p ip e l in e .  Tha t p ip e l in e  does n o t even c a r ry  A laska  c rude , and

45 / Exxon Corp. v .  W iscons in  D e p 't o f  Revenue, 447 U.S. 207 
7T980 ), t r a n s c r ip t  o f  1974 h e a r in g  b e fo re  Tax Appeals Comm'n a t 
A193 and A204; Exxon Corp. v . South C a ro lin a  Tax Comm'n., 258
S .E .2d  93 (1979 ), d ism issed  f o r  want o f  s u b s ta n t ia l fe d e ra l
q u e s t io n , 447 U.S. 919 (1980 ), Exxon 's J u r is d ic t io n a l S tatement 
to  th e  U n ite d  S ta te s  Supreme Court a t 5.
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th e  re c o rd  g iv e s  no in d ic a t io n  o f  any p a r t ic u la r  sav ings  
a t t r ib u t a b le  to  th a t  p ip e l in e .  R. 13075, 13637-38.

2) A la ska  p r o f i t s ,  counse l a rgue , are in  p a r t  the  
r e s u l t  o f  a "s lu g g in g "  te chno log y  developed e lsewhere . Exxon 's  
a f f i a n t ,  however, acknowledges th a t  th e  te chno log y  has n o t been 
used f o r  A laska  a c t i v i t i e s ,  say ing  o n ly  th a t  i f  i t  were used in  
th e  fu tu r e ,  i t  m ig h t r e s u l t  in  some sa v in g s . R. 13866-67.

3) A cco rd ing  to  counse l, the  Puerto  Amuelles te rm in a l 
is  re s p o n s ib le  f o r  " m i l l io n s  o f d o l la r s "  o f  Sohio p r o f i t s  which  
a re  in c lu d e d  in  th e  AS 43.21 ta x  base. S o h io 's  a f f ia n t s ,  
however, do n o t a lle g e  th a t  Sohio even owns o r fin an ced  th a t  
te rm in a l,  o r  th a t  i t  has saved Sohio any money w hatsoever. R. 
13353, 13417.

4) A rc o 's  AS 43.21 ta x  base, counse l say, in c lu d e s  
A rco p r o f i t s  a t t r ib u ta b le  to  a d rag re d u c t io n  a d d it iv e  developed  
e lsew here . A rc o 's  a f f ia n t ,  however, does no t a lle g e  th a t  Arco  
deve loped th a t  a d d it iv e ,  much le s s  th a t  i t  re s u lte d  in  any 
p a r t ic u la r  income. R. 13568-69.

A p p a re n t ly , t h is  is  th e  b e s t th a t  the  companies can 
o f f e r .  46 / Indeed , among the  companies' a f f id a v i t s ,  o n ly  the

46 / A l t e r n a t iv e ly ,  the companies o f f e r  a comparison between the  
W lTPA  fa c to r s  o f  A rco and Sohio and the  percentages o f  t h e i r  
book and fe d e ra l ta xa b le  income wh ich  was taxed by AS 43.21  
d u r in g  1978-80. C.B. a t 50. The fe d e ra l ta xa b le  income 
com parison (85% f o r  Arco and 106% f o r  Sohio) is  m ean ing less. 
Tha t measure o f  income in c lu d e s  numerous advantages such as e a r ly

con tinued
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a f f i d a v i t  o f  W ill ia m  Baumol addresses the  is sue  o f  q u a n t ify in g  
m is a t t r ib u te d  p r o f i t s .  R. 13021-13068. Baumol s ta te s  th a t  
A la s k a 's  " o v e r a t t r ib u t io n "  o f income to  i t s e l f ,  in c lu d in g  the  
a lle g e d  cap tu re  o f p r o f i t s  from  o u t - o f - s ta te  a c t i v i t i e s ,  "canno t 
be e x a c t ly  measured bu t may w e l l  be ex trem e ly  la r g e . "  R. 13031. 
He suggests th a t  the  s ta te  be re q u ire d  to  dem onstra te the  
in s ig n i f ic a n c e  o f  these a c t i v i t i e s .

A lth ough  i t  is  p la in ly  n o t A la s k a 's  burden to  do so, 
th e  s ta te  accep ted M r. Baumol's in v i t a t io n .  I t s  a f f id a v i t s  show 
th a t  the  companies' own measures o f A laskan p ro d u c t io n  income - -  
as re p o r te d  in  t h e i r  f i l i n g s  w ith  th e  U n ite d  S ta tes Department o f  
Energy and the  S e c u r it ie s  and Exchange Commission; in  t h e i r  ta x  
re tu rn s  f i l e d  in  o th e r s ta te s ; and in  t h e i r  re p o r ts  to  the  U n ited  
S ta te s  Census Bureau - -  a l l  c a lc u la te  t h e i r  A laskan p ro d u c tio n

46 / con tin u ed
■ depreciation, d edu c tio n  f o r  in ta n g ib le  d r i l l i n g  co s ts  and the  
l i k e  w h ich  a re  n o t in c o rp o ra te d  in to  AS 43 .21 . More im p o r ta n t ly ,  
p r o f i t s  in  A laska  may be o f f s e t  by losses in  o th e r s ta te s .  In  
Webb Resources, In c . v . McCoy, Kansas a t t r ib u te d  137% o f the  
ta x p a y e r 's  fe d e ra l ta x a b le  Income to  th a t s ta te  by separa te  
a cco un tin g . 401 P. 2d a t 891. The c o u r t m ere ly  no ted  th a t  " th e  
ta x p a y e r 's  p r o f i t a b le  bus iness is  lo c a te d  in  Kansas" w h ile  i t s  
"expenses a re  b e in g  in c u r re d  p r im a r i ly  in  o th e r s ta te s . "  I d . 
The book income comparisons (46% fo r  Arco and 91% f o r  Soh io) fa re  
no b e t t e r ;  th e  companies have n o t t o ld  t h is  c o u r t what they  
b e lie v e  th a y  earned in  A laska  o r any o th e r s ta te ,  and the  
pe rcen tages c i te d  in  t h e i r  b r i e f  may, in  f a c t ,  re p re sen t 
p re c is e ly  A laska  e a rn in g s . F in a l ly ,  th e  comparison between 
UDITPA and sepa ra te  a ccoun tin g  m ere ly  con firm s  the  le g is la t u r e 's  
f in d in g  th a t  UDITPA s e r io u s ly  u n d e ra t t r ib u te s  o i l  p ro d u c t io n  
income to  th e  s ta te .  See C harts 3 and 4.
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income as equa l to  o r as much as 20% g re a te r  than the  AS 43.21  
ta x  base . 47/  M oreover, th a t same evidence suggests th a t  th e  
c o n t r ib u t io n  o f o u ts id e  a c t i v i t i e s  to  A laskan income was de 
m in im is , amounting to  a conce ivab le  m is a t t r ib u t io n  o f income o f  
le s s  than  1%. 48/

The companies to o k  is sue  in  th e  s u p e r io r  c o u r t w ith  the  
s ta te 's  a f f i d a v i t s ,  c la im in g  th a t  they were u n re lia b le  and 
i r r e le v a n t .  Y e t even assuming th a t  t h is  were t ru e ,  and th e  
s ta te 's  ev idence  were d is co un te d , t h is  wou ld s t i l l  leave n o th in g  
on the  companies' s ide  o f th e  e v id e n t ia r y  le d g e r . The burden o f  
p ro o f is  upon them, and t h e i r  f a i l u r e  to  ra is e  a genuine issue  o f  
f a c t  in e v i t a b ly  re s u lte d  in  the  g ra n t o f  summary judgment.

I I I .  SINCE AS 43.21 IS FAIRLY APPORTIONED, IT  DOES NOT
IMPOSE AN IMPERMISSIBLE THREAT OF MULTIPLE TAXATION.

The v e ry  purpose o f the  f a i r  appo rtionm en t te s t  is  to  
m in im ize  o r  a vo id  m u lt ip le  ta x a t io n .  " L o g ic a l ly ,  i t  is  
im p o s s ib le  when th e  ta x  is  f a i r l y  a p p o rtio n e d , to  have the same 
income ta xed  tw ic e . "  N o rthw es te rn  S ta tes P o rt la n d  Cement Co .v .

47/  Because some o f t h is  in fo rm a t io n  was re ce ive d  under a 
p ro te c t iv e  o rd e r , i t  was subm itted  to  the  low e r c o u r t under s e a l.  
A c h a r t show ing how these o th e r  measures compare w ith  AS 43.21  
appears a t  R. 16833. See a lso  R. 16912-17 (D eak in ).
48/  I d . a t  16921-22 (D eak in ).
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M inneso ta , 358 U.S. 450, 462 (1959 ). Thus, i f  the  ta x in g  s ta te  
has made an honest e f f o r t  to  e s tim a te  in - s ta te  income, i t  has 
done a l l  th a t  the  Commerce C lause demands. C o n ta in e r , 77 L .Ed .2d  
a t 564-65.

I n  th e  p r a c t ic a l  w o r ld , where d i f f e r e n t  d iv is io n - o f -  
income methods may be used, the  p o te n t ia l f o r  o ve r la p p in g  
ta x a t io n  e x is ts  d e sp ite  f a i r  appo rtionm en t by each s ta te .  The 
th re a t  - -  o r  r e a l i t y  - -  o f o v e r ta x a t io n  l ie s  n o t in  any in t r i n s i c  
f a u l t  w ith  any o f those d iv e rg e n t systems, b u t is  s im p ly  the  
r e s u l t  o f those  systems b e in g  d i f f e r e n t .  Only by im posing a 
u n ifo rm  and d e ta i le d  ta x  code cou ld  o ve r la p p in g  ta x a t io n  be
avo ided . Fo r reasons d iscussed  b e fo re , th a t  is  a ta s k  the  Court 
w i l l  n o t u n de rta ke .

C on ta in e r d isposes o f the  companies' m u lt ip le  ta x a t io n  
arguments, h o ld in g  th a t p re c is e ly  th e  same f r i c t i o n  a lle g e d  to
e x is t  in  t h is  case —■ th a t  i s ,  th e  use o f separa te  a ccoun tin g  by
one ju r i s d i c t i o n  and a fo rm u la  by ano the r - -  in  f a c t  c re a te s  no 
f r i c t i o n  a t a l l .  A f te r  d e te rm in in g  th a t C a l i f o r n ia 's  th ree
fa c to r  fo rm u la  was f a i r ,  the  C ou rt tu rn ed  to  w hether C a l i fo r n ia  
was o b lig a te d  to  exc lude s e p a ra te ly  accounted fo re ig n  income from  
i t s  fo rm u la  in  o rd e r to  a vo id  double ta x a t io n .

The C ou rt, r e ly in g  on Moorman, h e ld  th a t  i f  the  
d is p a r i t y  o f  systems were " e n t i r e ly  d om es tic ,"  ra th e r  than  
in t e r n a t io n a l ,  th a t  d is p a r i t y  wou ld "make l i t t l e  c o n s t i t u t io n a l  
d if fe re n c e  . . . . "  77 L .E d .2d  a t 556, 566.
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In  v iew  o f  the in te r n a t io n a l im p lic a t io n s ,  however, the
C ou rt a p p lie d  " a d d it io n a l s c ru t in y "  to  th e  d i f f e r in g  methods. 77
L .E d .2d a t  566. Even under th a t  in t e n s i f ie d  s c ru t in y ,  however,
th e  C ou rt found  th a t  (1 ) th e re  was no "a u tom a tic  asymmetry"
between th e  tw o , and ( 2 ) the  two methods o f  apportionm en t were
e q u a lly  f a i r  means o f m easuring income:

[ I ] t  w ou ld  be p e rve rse , s im p ly  f o r  the  sake o f  
a v o id in g  doub le ta x a t io n ,  to  re q u ire  C a l i fo r n ia  to  
g iv e  up one a l lo c a t io n  method th a t  sometimes 
r e s u l t s  in  doub le ta x a t io n  in  fa v o r  o f ano the r
a l lo c a t io n  method th a t  a ls o  sometimes r e s u lts  in
doub le  ta x a t io n .

77 L .E d .2d a t  571.
C o n ta in e r s t r ip s  the  companies o f th e  th e o re t ic a l

u n d e rp in n in g  o f  t h e i r  p r in c ip a l m u l t ip le  ta x a t io n  arguments.
These c la im s  a re : (1 ) i f  every s ta te  a p p lie d  A la ska ’ s ta x  laws,
m u l t ip le  ta x a t io n  wou ld in e v i ta b ly  r e s u l t ;  and (2 ) because A laska
ta xes  1 0 0 % o f  o i l  p ro d u c t io n  income earned in  the  s ta te  — income
th a t  o th e r  s ta te s  a re  a ls o  a llow ed  to  ta x  — AS 43.21 in e v i ta b ly
r e s u l t s  in  m u l t ip le  ta x a t io n .  C.B. a t  29-41 . Th is  second
argument i s  made b o th  as a m a tte r  o f  th e o ry  and pu rp o rte d  " f a c t . "
Thus, v a r io u s  a f f id a v i t s  p u rp o r t to  dem ons tra te , in t e r  a l i a , th a t
w h ile  A la ska  ta xes  100% o f N o rth  S lope p ro d u c tio n  income, o th e r
s ta te s  w h ich  employ a fo rm u la  method ta x  30% o f th a t  same income.
The r e s u l t ,  th e  companies say , is  th a t  as much as 130% o f  the
companies' p ro d u c t io n  income from  A laskan  o i l  is  be ing  taxed in
t h e  a g g r e g a t e .
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These arguments h inge  on the  v a l i d i t y  o f the  companies' 
a s s e r t io n  th a t  A la ska , by s e p a ra te ly  a ccoun ting  A laska o i l  
p ro d u c tio n  income, and o th e r s ta te s , by u s in g  a fo rm u la  th a t  
a p p o rtio n s  a pe rcen tage  o f  w o rldw ide  income, are reach ing  the  
same income. I f  th a t  were t r u e ,  th e re  wou ld e x is t  an "a u tom a tic  
asymmetry" (C o n ta in e r , 77 L .E d .2 d  a t 572) s im i la r  to  th a t  p re sen t 
in  the p ro p e r ty  ta x  case o f Japan L in e , L td . v . County o f  
Los A nge le s , 441 U .S . 434 (1979 ). In  th a t  case, Japan, w ith o u t  
appo rtio nm en t, taxed  the  e n t i r e  v a lu e  o f  c e r ta in  cargo  
c o n ta in e rs . Because Japan taxed  th e  f u l l  va lu e  o f those  
c o n ta in e rs , the  C ou rt h e ld  — in  the  in te r e s t  o f in te r n a t io n a l  
ta x  symmetry - -  th a t  even though C a l i f o r n ia 's  ta x  was f a i r l y  
a p p o rtio n e d , i t  cou ld  n o t ta x  a p o r t io n  o f the  va lu e  o f the  same 
c o n ta in e rs . O the rw ise , two ju r is d ic t io n s  would be ta x in g  more 
th a n  1 0 0 % o f  th e  same v a lu e .

From the  o u ts e t ,  the  companies have re s te d  t h e i r  
m u lt ip le  ta x a t io n  c la im s  on t h e i r  b e l ie f  th a t  the same f r i c t i o n  
t h a t  e x is te d  between Japan and C a l i fo r n ia  is  p re sen t when one 
j u r i s d i c t i o n  uses sepa ra te  a ccoun tin g  and ano the r uses fo rm u la  
appo rtio nm en t. T h is  is  c le a r ly  n o t th e  case, as th e  C ou rt h e ld  
in  C o n ta in e r :

Japan L in e , we r e l ie d  s t ro n g ly  on the  fa c t  th a t  
one ta x in g  ju r i s d i c t i o n  c la im ed  the  r ig h t  to  ta x  a 
g ive n  va lu e  in  f u l l ,  and ano the r ta x in g  
j u r i s d i c t i o n  c la im ed  the  r ig h t  to  ta x  th e  same 
e n t i t y  in  p a r t  — a com b ina tion  r e s u l t in g  
n e c e s s a r i ly  in  doub le ta x a t io n .  441 U .S ., a t  447,
452, 455. Here, by c o n t ra s t ,  we a re fa ced  w ith  
two d is t in c t  methods o f  a l lo c a t in g  the  income o f  a 
m u lt i - n a t io n a l e n te rp r is e .  The "a rm 's - le n g th "
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approach d iv id e s  the p ie  on the  bas is  o f  fo rm a l 
a cco u n tin g  p r in c ip le s .  The fo rm u la  apportionm ent 
method d iv id e s  the  same p ie  on the b a s is  o f a
m athem atica l g e n e ra liz a t io n .  Whether the 
com b ina tion  o f  the two methods re s u lts  in  the same 
income be ing  taxed tw ice  o r  in  some p o r t io n  o f
income n o t be ing  taxed a t a l l  is  dependent s o le ly
on th e  fa c ts  o f the  in d iv id u a l case.

77 L .E d .2d  a t 568.

Thus, separa te  accoun ting  o f  income, u n lik e  a p ro p e rty

ta x ,  s im p ly  takes  the  whole o f  a p o r t io n ,  as form ulas take a

p o r t io n  o f  the  w hole . In  C o n ta in e r, C a l i fo rn ia  inc lu d ed  B o liv ia

income in  i t s  a p p o rtio n a b le  base. That does n o t mean, however,

th a t  C a l i fo r n ia  taxed a p o r t io n  o f income w hich B o l iv ia ,  th rough

i t s  separa te  a cco u n tin g , had a lre ad y  taxed  in  f u l l .  In s te a d , i t

m ere ly  looked  a t  a l l  the  company's income as a f i r s t  step in

c a lc u la t in g  C a l i fo r n ia  ea rn ings . S im i la r ly ,  A laska , th rough

separa te  a cco u n tin g , is  n o t ta x in g  a n y th in g  th a t  o th e r s ta te s

a ls o  have a r ig h t  to  ta x . As in  C o n ta in e r, th is  case " in v o lv e s  a

ta x  on income ra th e r  than a ta x  on p ro p e rty "  - -  a fa c t  which

makes i t  " c le a r ly  d is t in g u is h a b le ."  77 L .E d .2d  a t 568.

There is  n o th in g  rem arkable o r im proper about A laska - -

o r any o th e r  s ta te  — ta x in g  100% o f  the  income th a t i t

de term ines is  earned w ith in  the  s ta te .  Every s ta te  th a t  uses

UDITPA taxe s  100% o f the  income a t t r ib u te d  to  i t  by the

th re e - fa c to r  fo rm u la .

C onve rse ly , no o th e r s ta te  has a r ig h t  to  tax  a share

o f  th e  o i l  p ro d u c tio n  income earned in  A laska . The fa c t  th a t  the

companies' w o rldw ide  income, in c lu d in g  A laska income, is  used in
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the ta x  base o f the  fo rm u la  method does n o t mean th a t  s ta te s  

u s in g  th a t method are lic e n s e d  to  o r do engage in  

e x t r a t e r r i t o r ia l  ta x a t io n .  A 2% apportionm ent f r a c t io n  in  

W isconsin  does n o t mean th a t W isconsin  is  e n t i t le d  to  ta x  2% o f 

E xxon 's p r o f i t s  in  every  o th e r s ta te ,  in c lu d in g  A laska . I t  

means, in s te a d , th a t  2% o f Exxon’ s s a le s , p ro p e r ty , and p a y ro l l  

a re  lo c a te d  in  W iscons in , and th a t  inasmuch as income is  presumed 

to  fo l lo w  these fa c to rs  in  p re c is e  p ro p o r t io n , W isconsin  may 

th e re fo re  presume th a t  2% o f  Exxon's o v e ra l l  income was earned in  

the  s ta te .  W isconsin  no more taxes 2% o f Exxon's income in  each 

o th e r  ju r is d ic t io n  than i t  foregoes ta x in g  98% o f Exxon's income 

earned in  W isconsin .

The companies' misuse o f  Japan L in e  lik e w is e  e xp la in s  

t h e i r  v iew  o f  M o b il O i l  Corp. v .  Comm'r o f Taxes o f Verm ont, 445 

U.S. 425 (1980), and Exxon Corp. v .  W isconsin  Department o f

Revenue, 447 U.S. 207 (1980). These cases in vo lv e d  c la im s th a t 

the  Commerce Clause p r o h ib its  c e r ta in  c a te g o rie s  o f  income from 

b e in g  in c lu d e d  in  the  a p p o rtio n a b le  base o f the  UDITPA fo rm u la . 

In  M o b il,  th e  e x c lu s io n  sought by the taxpayer was prem ised on 

the  le g a l f i c t i o n  o f  the  s itu s  o f  in ta n g ib le s .  The taxpaye r in  

th a t  case argued th a t  Vermont was re q u ire d  to  exclude from  i t s  

a p p o rtio n a b le  base a l l  d iv id e n d  income re ce ive d  from  the 

ta x p a y e r 's  u n ita r y  s u b s id ia r ie s  — on the  th e o ry  th a t  in ta n g ib le  

income should  be deemed earned in  the  s ta te  o f  commercial 

d o m ic ile . The C o u rt 's  response to  th is  a ttem p t to  erode the 

u n ita r y  th e o ry  on th e  b a s is  o f " ta l is m a n ic "  f ic t io n s  was
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p re d ic ta b le ,  and as th e  d is s e n t n o ted , makes the  case ra th e r  

"u n re m a rka b le ."  445 U.S. a t 445. M o b il, the n , had no th in g  to  do 

w ith  separa te  acco u n tin g .

In  Exxon, the  taxpaye r urged th a t  because i t s  o i l  

p ro d u c tio n  income in  one s ta te  cou ld  be a c c u ra te ly  estim ated by 

the  ta x p a y e r 's  own separa te  acco un tin g , the  Commerce Clause 

re q u ire d  a l l  o th e r  s ta te s  to  e xc ise  th a t  income from th e i r  

fo rm u la ry  base. Again  unrem arkab ly , the C ourt h e ld  th a t ,  because 

Exxon 's o p e ra tio n s  were u n ita r y ,  each s ta te  cou ld  lo o k  to  a l l  o f  

Exxon 's p r o f i t s  as a f i r s t  step in  c a lc u la t in g  th a t s ta te 's  

incom e.

The companies argue th a t  M o b il and Exxon stand fo r  the 

p ro p o s it io n  th a t  separate  accounting  is  p ro h ib ite d  by the 

Commerce C lause , r e ly in g  upon the s ta tem ent in  M obil th a t  

f i c t i o n a l  s i tu s in g  o f  d iv id e n d  income is  " th e o r e t ic a l ly  

incommensurate" w ith  apportionm ent (445 U.S. a t 444), and the  

o b s e rv a tio n  in  b o th  M o b il and Exxon th a t  s ta te s  are e n t i t le d  to  

de ference in  d e f in in g  th e  scope o f  the  u n ita r y  business and need 

n o t re cog n ize  any "e x c lu s iv e "  r ig h t  o f  c e r ta in  s ta te s  to  ta x  

segments o f  th a t  u n ita r y  income. 445 U.S. a t 446? 447 U.S. a t 

229-30. From th a t  language, the  companies jump to  th e i r  

co n c lu s io n  th a t  when A laska  has " e x c lu s iv e ly "  taxed income 

th rough  separa te  a cco u n tin g , i t  has done something " th e o r e t ic a l ly  

incommensurate" w ith  o th e r s ta te s ' use o f  a fo rm u la . In  o th e r 

w ords, they  argue th a t  th e  "a u to m a tic  asymmetry" o f Japan L ine  is  

p re se n t here as w e l l .
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C on ta ine r p resented the  fa c ts  th a t  would have proved 

the  companies' th e o ry , i f  i t  were c o r re c t .  The fo re ig n  

ju r is d ic t io n s  in  th a t case taxed the fo re ig n  income " in  i t s  

e n t i r e ty "  by separa te  accoun ting . C a l i fo rn ia  then in c lu d e d  th a t 

fo re ig n  income in  i t s  UDITPA a p p o rtio n a b le  income. As in  Japan 

L in e , the U n ite d  S ta tes Supreme C ourt cou ld  n o t fo rc e  the  fo re ig n  

ju r is d ic t io n s  to  change. A lso  as in  Japan L in e , fo re ig n  commerce 

was in v o lv e d , re q u ir in g  " a d d it io n a l s c r u t in y . "  F in a l ly ,  as in  

Japan L in e , the  fo re ig n  ta x  method was the in te rn a t io n a l norm. 

I f  the  two d i f f e r e n t  methods were " th e o r e t ic a l ly  incom mensurate," 

o r  caused the "a u to m a tic  asymmetry" p resen t in  Japan L in e , then 

the  Court w ould n e c e s s a r ily  have s tr ic k e n  C a l i fo r n ia 's  o the rw ise  

f a i r  ta x . In s te a d , the Court a ff irm e d  what A laska has argued in  

t h is  case - -  th a t  fo rm u la , apportionm ent and separate  accounting  

are s im p ly  two a l te rn a t iv e  ways to  d iv id e  the  same p ie ,  and any 

asymmetry "depend [s ] s o le ly  on the  fa c ts  o f the in d iv id u a l case ." 

77 L .E d .2d a t 568.

M o b il and Exxon are u n e xce p tion a l ex tens ions o f an 

unbroken l in e  o f income ta x  cases th a t  have a llow ed  s ta te s  wide 

la t i t u d e  in  fa s h io n in g  th e ir  income ta x  systems. As noted by 

P ro fe sso r W a lte r H e l le r s te in ,  a s ch o la r r e l ie d  upon by the 

companies, these cases have o n ly  a p o s it iv e  im pact on the  

v a l id i t y  o f  AS 

43.21:
W hile  M o b il and Exxon gave broad app rova l to  
fo rm u la ry  apportionm ent as a c o n s t i tu t io n a l ly  
p e rm is s ib le  method o f d e te rm in in g  a c o rp o ra t io n 's  
s ta te  income ta x  base, those d e c is io n s  d id  n o t
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d e n ig ra te  a l l  o th e r methods the  s ta te  m ight 
choose. . Indeed, bo th  M ob il and Exxon r e f le c t  the 
C o u r t 's  lo n g -s ta n d in g  view  th a t the  s ta te s  en joy 
broad leeway in  t h e i r  choice and im p lem enta tion  o f 
d iv is io n -o f- in c o m e  methods.

I t  is  t ru e  . . .  th a t  M o b il im p l i c i t l y  . . .  in d ic a te d  
a c o n s t i tu t io n a l p re fe rence  fo r  apportionm ent o f 
. . .  d iv id e n d s . But th a t was o n ly  because the two 
com peting methods o f income d iv is io n  a t  issue  — 
s p e c if ic  a l lo c a t io n  to  a s in g le  s itu s  and 
fo rm u la ry  apportionm ent among th e  s ta te s  — were 
" t h e o r e t ic a l ly  incom m ensurate." By c o n tra s t,  
th e re  is  n o th in g  " th e o r e t ic a l ly  incommensurate" 
about separa te  accoun ting  and fo rm u la ry  
a p p o rtio n m e n t.

Both methods recogn ize  th a t more than one s ta te  
may le g i t im a te ly  ta x  a share o f a m u lt is ta te  
e n te rp r is e ’ s income, a lthough  they  employ 
d i f f e r e n t  techn iques fo r  d e te rm in in g  th a t  share.
The C o u r t ’ s o p in io n s  thus p ro v id e  d o c tr in a l 
suppo rt f o r  th e  p ro p o s it io n  th a t  the  C o n s t itu t io n  
is  in d i f f e r e n t  to  a s ta te 's  cho ice  o f  separate 
accou n ting  ve rsus  fo rm u la ry  apportionm ent as a 
d iv is io n -o f- in c o m e  method, and th is  c e r ta in ly  
s tre n g th e n s  the  case fo r  A la s k a 's  cho ice  o f 
separa te  accoun ting  in  AS 43.21.

R. 17092-93. O ther commentators, in c lu d in g  those a lso  r e l ie d

upon by th e  com panies, a g re e . 49/

49/ See Recent Developm ents, S ta te  T a xa tio n  o f  Foreign-Source 
Income: M o b il O i l  Corp. v .  Commissioner o f Taxes, 66 C o rn e ll L.
kev. 805 a t  807 n .13  (1980); The Supreme C o u rt: 1979 Term, 94 
H arv . L . Rev. 75 a t  117 n .3  (1980); kecent Development, Taxa tion : 
In c lu s io n  o f  F o re ig n  Source D iv idend  Income in  S ta te  
A pportionm ent Form u la , 2 2  H a rv . I n t '1 .  L . J . 492 n . l  (1981). The 
commentators le n d  more suppo rt to  the s ta te 's  p o s it io n  than they 
do the  com pan ies '. For example, they g e n e ra lly  agree th a t the 
burden is  on the  ta xpa ye r to  dem onstrate a c tu a l m u lt ip le  
ta x a t io n ,  and even i f  the  taxpayer su s ta in s  th a t  burden, some 
degree o f  m u lt ip le  ta x a t io n  is  n e ve rth e le ss  c o n s t i tu t io n a l ly  
perm is s i b l e . Recent Developments, S ta te  T axa tion  o f 
F o re ign -S ource  Income: M o b il O i l  Corp. v .  Commissioner o f Taxes, 
supra a t 809 n .1 9 , 816 n .5 7 , n .5 8 ; The Supreme C ou rt: 1979 Term, 
supra a t 122 n .4 0 ; Recent Development, T a x a tio n : In c lu s io n  ~of

continued
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By b l in d ly  in s is t in g  th a t  M o b il and Exxon h o ld  th a t

separa te  accoun ting  poses the  same "a u to m a tic  asymmetry" c rea ted

by the  unapportioned  p ro p e rty  ta x  in  Japan L in e , the companies

fe e l fre e  to  a tta c k  AS 43.21 on the b a s is  o f  p ro p e rty  and gross

re c e ip ts  ta x  cases, which s im ply  do n o t bear on the issues

presented  by th is  appea l. The p ro p e r ty  ta x  cases c ite d  by the

companies a l l  in v o lv e  the  ta x a tio n  o f  p ro p e r ty  th a t  moves from

s ta te  to  s ta te :  r o l l i n g  s to ck , t ru c k s ,  a irp la n e s , barges, e tc .

I t  is  u n q u e s tion a b ly  tru e  th a t  the  C ourt has c o n s is te n t ly

p ro h ib ite d  any one s ta te  from  ta x in g  the  f u l l  va lue  o f  t ra n s ie n t

p ro p e r ty , as i t  would have p ro h ib ite d  Japan 's ta x  in  Japan L in e

i f  imposed by a s ta te .  However, as th e  C ourt ru le d  in  C o n ta in e r:

We d is t in g u is h e d  p ro p e rty  from  income ta x a tio n  in  
M o b il O i l  C o rp ., 445 U.S. a t  444-446, and Exxon 
C o rp ., 44/ U.S. a t 228-229, suggesting  th a t  " I t ]h e  
reasons f o r  a l lo c a t io n  to  a s in g le  s itu s  th a t  
o fte n  app ly  in  the  case o f  p ro p e r ty  ta x a tio n  c a rry  
l i t t l e  fo rc e "  in  the  case o f income ta x a t io n . 445 
U.S. a t 445.

The companies c la im  th a t AS 43.21 is  in d is t in g u is h a b le  

from  the  s ta te - o f - o r ig in  gross re c e ip ts  taxes found v o id  in  Evco 

v . Jones, 409 U.S. 91 (1972), J . D. Adams Mfg. Co. v . S to ren , 304

49/ con tinued
F o re ign  Source D iv idend  Income in  S ta te  Apportionm ent Form ula, 
supra a t 493, 496 n .3 b . These commentators a lso  g e n e ra lly  agree 
w ith  the  s ta te  th a t  the  co u rts  show g re a t deference to  the  s ta te s  
in  the  im p lem e n ta tio n  o f  s ta te  ta x  p o l ic y .  H e lle r s te in ,  su p ra , 
79 M ich. L . Rev. a t  118, 171; Recent Developm ents, S ta te  T a xa tio n  
o f  F o re ign -S ource  Income: M ob il O i l  Corp. v .  Commissioner o?
Taxes, supra a t  817; T axa tion  o f  M u lt is ta te  C o rpo ra tio n s  — 
M o b il,  Exxon, and C o lo rado , 9 C olo. Law" 2058'', 2()59 (1980).
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U.S. 307 (1938), and Gwin, W hite & P rin ce , In c . v .  H enneford, 305 

U .S. 434 (1939). Th is  argument is  w ith o u t m e r it  f o r  th ree

re a so n s .

F i r s t ,  AS 43.21 is  n o t a gross re c e ip ts  ta x ; i t  is  a

ta x  on n e t income. From 1977 to  1981, the  gross re c e ip ts  from

th e  u lt im a te  sa le  o f  a b a r r e l o f  A laska o i l  averaged $26.00. The 

p e r b a r r e l  AS 43.21 ta x  base in  those ye a rs , however, was $6.77. 

See C hart 1.

Second, inasmuch as gross re c e ip ts  taxes are d i f fe r e n t

from  n e t income ta xe s , d i f f e r e n t  apportionm ent ru le s  have

emerged. 50/  The Supreme C ourt

[H ]as taken  the  p o s it io n  th a t  the  d if fe re n c e  
between taxes on n e t income and taxes on gross 
re c e ip ts  from  in te r s ta te  commerce w arran ts
d i f f e r e n t  r e s u l ts .  F u r th e r , the  ra t io n a le  o f  the 
d e c is io n s  s t r ik in g  down taxes in v o lv in g  gross 
re c e ip ts  has n o t been a p p lie d  to  taxes imposed on 
n e t income d e rive d  from  in te r s ta te  commerce.

P. Hartman, F edera l L im ita t io n s  on S ta te  and Loca l T axa tion  461

(1981). Thus, w h ile  a s ta te - o f - o r ig in  gross re c e ip ts  ta x  is

p ro h ib ite d ,  an income ta x  u s in g  a s ta te - o f - o r ig in  sa les fa c to r  is

n o t .  In te rn a t io n a l H a rve s te r Co. v . E v a tt ,  329 U.S. 416 (1947).

50 / Gross re c e ip ts  taxes are imposed on the  e n t ir e  va lu e  o f the 
‘F in a l p ro d u c t, in c lu d in g  any va lu e  th a t  may have been added by 
o th e r  s ta te s  th rough  t ra n s p o r ta t io n ,  p ro ce ss in g , packaging and 
m a rke tin g . Thus, a ta x  by e i th e r  the  o r ig in  o r the  d e s tin a tio n  
s ta te  i s ,  by i t s  ve ry  n a tu re , unapportioned . T he re fo re  cou rts  
have e s ta b lis h e d  an a d m itte d ly  a r b i t r a r y  r u le  a llo w in g  on ly  the 
d e s t in a t io n  s ta te  to  le v y  the  ta x . Douglas v . G la c ie r  S tate 
Telephone C o., 615 P .2d 580 (A laska  1980).

continued
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T h ird ,  even i f  AS 43.21 were a gross re c e ip ts  ta x , i t  

would be c o n s t i tu t io n a l .  The Court has always d is t in g u is h e d  

between a gross re c e ip ts  ta x  on in te r s ta te  sa les and a ta x  on 

m anu fac tu ring  o r  p ro d u c tio n  a c t iv i t ie s  measured by gross re c e ip ts  

from  in te r s ta te  s a le s . P. Hartman, supra a t p. 443. A gross 

re c e ip ts  ta x  on o i l  p ro d u c tio n  income is  s im p ly  a severance ta x ; 

i t  is  c o n s t i tu t io n a l  even though the  measure o f  the  ta x  is  

re c e ip ts  from  in te r s ta te  sa le s . Commonwealth Edison v .  Montana, 

453 U.S. 609, 617 (1981).

As a r e s u l t ,  the  companies' prem ise th a t  AS 43.21 taxes 

a base th a t  o th e r  s ta te s  have a r ig h t  to  ta x  is  m e r it le s s .  So, 

then , are t h e i r  sundry fa c tu a l c la im s . T h e ir  a f f id a v i t s  

p u rp o r t in g  to  show "130% m u lt ip le  ta x a t io n "  a re  n o th in g  more than 

i l lu s t r a t io n s  o f  t h e i r  erroneous prem ise th a t  s ta te s  us ing  a 

fo rm u la  method o f  apportionm ent are " ta x in g  a share" o f income 

earned in  A laska . O ther s ta te s , w ith  an aggregate apportionm ent 

f r a c t io n  o f  30%, do n o t ta x , nor are th ey  e n t i t le d  to  ta x , 30% o f 

the  AS 43.21 ta x  base.

The companies' " in te r n a l  co n s is te n c y " argument 51/  is  

a lso  based upon the  assumption th a t  separa te  accoun ting  and

50/  con tinued
A d d it io n a l ly ,  gross re c e ip ts  ta x  l i a b i l i t y  a r is e s  even i f  

the  taxpaye r in c u rs  a lo s s , and th is  ta x  is  thus " in h e re n t ly  more 
burdensome than income ta x fe s ] . "  Moorman, 437 U.S. a t 281.

51/ The companies' " in te r n a l  co n s is te n cy " argument a r is e s  ou t o f 
the  com bina tion  o f AS 43.20 and AS 43 .21 . Because the fo rm er

con tinued
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fo rm u la  apportionm ent are  a u to m a tic a lly  asym m etrica l - -  a v iew  

p rec lud ed  by C o n ta in e r. The fa c t  is  th a t  i f  a l l  s ta te s  were to  

adopt A la s k a 's  ta x in g  system no more than 100% o f a l l  income 

would be taxed  — n o tw ith s ta n d in g  the  use o f separate accounting  

under AS 43.,21 and the use o f  a th re e - fa c to r  fo rm u la  under AS

43.20 .

The " in te r n a l  co n s is te n cy " requ irem en t re fe r re d  to  in  

C on ta ine r has i t s  o r ig in  in  W. Beaman, Paying Taxes to  O ther 

S ta te s : S ta te  and Loca l T a xa tio n  o f Non-Resident Businesses a t

1 3.20 (1963 ). Beaman makes i t  c le a r ,  as does the  Court in

C o n ta in e r, th a t  the  te s t  is  th e o re t ic a l in  n a tu re  — proceeding 

as i t  does from  a h y p o th e t ic a l,  and fo cu s in g  on whether 

o v e r ta x a t io n  w i l l  lo g ic a l ly  and n e c e s s a r ily  r e s u l t .  The te s t ,  as 

Beaman e x p la in s , would be v io la te d  i f  a s ta te  used an o r ig in  

fa c to r  f o r  sa les  o r ig in a t in g  in  the s ta te  and a d e s tin a t io n  

fa c to r  f o r  sa les  consummated in  the  s ta te .  The com bination o f

50/  co n tin u e d
a p p lie s  to  a u n ita ry  group o f  c o rp o ra tio n s  and the  la t t e r  o n ly  to  
the  c o rp o ra t io n  th a t  produces o i l ,  an AS 43.20 taxpayer ( fo r
example, A rc o ’ s m arine t ra n s p o r ta t io n  s u b s id ia ry )  may be u n ita ry  
w ith  an AS 43.21 ta xp a ye r. I f ,  and o n ly  i f ,  (1 ) the income from 
AS 43.21 p ro d u c tio n  a c t iv i t ie s  is  in c lu d e d  in  th e  c a lc u la t io n  o f 
the  AS 43.20 ta x p a y e r 's  ta x  l i a b i l i t y  (which i t  is  n o t,  as
d iscussed b e lo w ); (2) the  u n ita r y  bus iness has a separate 
p ro d u c tio n  s u b s id ia ry  (which Exxon does n o t ) ; and (3) the
p ro d u c tio n  a c t i v i t ie s  are more p r o f i ta b le  than the o v e ra ll 
bus iness o f  th e  u n ita ry  ta xp a ye r, then th a t  com bination , i f  
a p p lie d  everyw here, cou ld  lead  to  m u lt ip le  ta x a t io n .

Of co u rse , i f  a l l  o f  a ta x p a y e r's  A laska a c t iv i t ie s  are 
c a r r ie d  o u t by a s in g le  AS 43.21 c o rp o ra tio n , a l l  p ro d u c tio n  
income is  e x p l i c i t l y  excluded from  th e  c a lc u la t io n  o f "o th e r"
income. AS 43 .21 .040 .
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these two fo rm u las by every s ta te  would in e v ita b ly  lead to  200% 

o f a l l  income be ing  taxed.

N e c e s s a rily , the  companies' a f f id a v i t s ,  w h ich p u rp o rt 

o n ly  to  show th a t  - -  fo r  these p a r t ic u la r  taxpa ye rs , w ith  th is  

p a r t ic u la r  co rp o ra te  s t ru c tu re ,  in  these p a r t ic u la r  years — the 

u n iv e rs a l a dop tion  o f A la s k a 's  system w ould r e s u l t  in  ove r­

ta x a t io n ,  are i r r e le v a n t .  For d i f f e r e n t  taxpa ye rs , w ith

d i f f e r e n t  co rp o ra te  s tru c tu re s ,  under d i f f e r e n t  economic

c o n d it io n s , u n d e rta x a tio n  would r e s u l t .  These a f f ia n t s '

con c lu s io n s  are th e re fo re  "dependent s o le ly  on the  fa c ts  o f the 

in d iv id u a l ca se ." C o n ta in e r, 77 L .E d .2d  a t 568 and are o f no 

le g a l s ig n if ic a n c e .

A t the  p rese n t tim e , p ro d u c tio n  a c t iv i t ie s  are more 

p r o f i t a b le  in d u s try -w id e  than are  o th e r a c t i v i t ie s .  In  

C o n ta in e r, the  C ourt accepted the  obvious fa c t  th a t  i f  the more

p r o f i t a b le  components o f an in d u s try  — in  th a t  case i t s  fo re ig n

o p e ra tio n s  — are  s e p a ra te ly  accounted, w h ile  le ss  p r o f i ta b le  

segments are su b je c te d  to  a fo rm u la , aggregate o v e rta x a tio n  m ight 

w e l l  r e s u l t .  77 L .E d .2d  a t 564-65. See Union O il  Co. o f

C a l i fo r n ia  v . S ta te , D e p 't o f  Revenue,  P .2d____ , Op. No. 7389

a t 5 n .3  (February 10, 1984). Th is  is  the  p o in t  o f  the  Tompkins 

A f f id a v i t  (R. 13744-46; C.B. a t 5 2 -5 3 ), w h ich , th rough  24,000

h y p o th e t ic a l computer ru n s , shows th a t the u n iv e rs a l adop tion  o f  

A la s k a 's  ta x  system would be more l i k e l y  to  r e s u l t  in  ove rta xa ­

t io n  as r e la t iv e  p ro d u c tio n  p r o f i t s  in c re a se .
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The is s u e , th e n , is  w hether th is  demonstrates an 

i n e v i t a b i l i t y  o f  o v e rta x a tio n  from  the  u n iv e rs a l adop tion  o f 

A la s k a 's  system. A ccord ing  to  the  d is s e n t in  C o n ta in e r, i t  does; 

g ive n  c u r re n t economic c o n d it io n s , o v e rta x a tio n  is  " th e  lo g ic a l 

e x p e c ta tio n  in  a la rg e  p ro p o r t io n  o f  the  ca se s ." 7 7 .L .E d .2d a t 

577 (P o w e ll, J . ,  d is s e n t in g ) .  Accord ing  to  the  m a jo r ity ,

however, t h is  is  n o t enough. The Court is  concerned o n ly  w ith  

"a u to m a tic  asymmetry" caused by i n t r i n s ic  th e o re t ic a l 

in c o n s is te n c y . 77 L .E d .2 d  a t 572. Thus, the  ta xp a ye r's  

in d iv id u a l c ircum stances are no more p e r t in e n t  when they are 

re c a s t — th rough  v e h ic le s  l i k e  the  Tompkins a f f id a v i t  — as

ty p ic a l  o f  c u rre n t in d u s try  c o n d it io n s .

Indeed, economic c o n d it io n s  can change. A drop in  OPEC 

crude p r ic e s ,  unaccompanied by low er p r ic e s  a t the  pump, may w e ll 

make p ro d u c tio n  p r o f i t s  d is p ro p o r t io n a te ly  sm a ll in  years to  

come, w h ich  means th a t  A la s k a 's  ta x  system would - -  i f

u n iv e r s a l ly  adopted — tend  to  undertax  income in  the  aggregate. 

Thus, under the  companies' v ie w , A la s k a 's  system may be f a c ia l ly  

and in t r i n s i c a l l y  in v a l id  in  1978, b u t f a c ia l l y  and in t r in s ic a l l y  

v a l id  in  1990. That is  a misuse o f  the  in te r n a l  consis tency

t e s t , and the  companies' a f f id a v i t s  do n o t prove th e ir  in tended

p o in t .

What is  o f  even g re a te r  im portance, however, is  th a t

Tompkins - -  l i k e  h is  c o u n te rp a rts  a t Exxon (Oscar Jones) and

Sohio (E. Wayne Tanner) — has based h is  a f f id a v i t  on an

erroneous in te r p r e ta t io n  o f  AS 43.20. See R. 13742-13808,
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14204-08, and 13454-56 re s p e c t iv e ly .  P ro p e rly  in te rp re te d ,  th a t 

law  removes even the p r a c t ic a l  p o s s ib i l i t y  o f  o v e rta x a tio n  caused 

by c u rre n t in d u s try  c ircum stances. I t  does so because, in  

c a lc u la t in g  AS 43.20 income, a l l  p ro d u c tio n  income everywhere is  

exc luded from  th e  a p p o rtio n a b le  base - -  p re c is e ly  the  r e s u l t  

demanded by the  taxpaye r in  C o n ta in e r.

A laska  Tax R u lin g  82-2 (ATR 82-2) recogn ized  th a t ,  in  

e n a c tin g  AS 43 .21 , the  le g is la tu re  chose to  v iew  p ro d u c tio n  

income as p ro p e r ly  a p p o rtio n a b le  by th e  separate  accounting  

method. 52/ A c c o rd in g ly , the  le g is la tu r e  in tended  to  exclude 

p ro d u c tio n  income from  the  a p p o rtio n a b le  base o f AS 43.20. Each 

o f  th e  companies' a f f id a v i t s ,  however, assumes th a t  p ro d u c tio n  

income is  in c lu d e d  in  the  AS 43.20 ta x  base. T h is  erroneous 

assum ption makes the  a f f id a v i t s  s im p ly  i r r e le v a n t .

The companies q u a rre l w ith  the  v a l i d i t y  o f  ATR 82-2 , 

r a is in g  p ro ce d u ra l o b je c tio n s  under the  A d m in is tra t iv e  Procedures 

A c t (AS 4 4 .6 2 ). These argum ents, however, f a i l  to  recogn ize  th a t 

th e  r u l in g  was n o t an e xe rc ise  in  ru lem ak ing , b u t ra th e r  an

52/ A laska  Tax R u lin g  82-2 was adopted in  the  co n te x t o f 
H e te rm in ing  the  AS 43.20 l i a b i l i t y  o f  A laska In te r s ta te  Co. That 
company's AS 43.21 l i a b i l i t y  had a lre ad y  been determ ined under 
Rev. Dec. 81-29 w h ich , c o n tra ry  to  the  companies' a s s e r t io n  (C.B. 
a t  5 3 ), s p e c i f ic a l ly  d id  n o t in te r p r e t  AS 43.20. R. 17267. 
Thus, the  f i r s t  tim e  the  issu e  was ra is e d  b e fo re  the  departm ent, 
the  departm ent ru le d  in  fa v o r  o f the  ta xp a ye r. That r u l in g  was 
accepted by the  departm ent and in c o rp o ra te d  in to  th e  s u p e rio r  
c o u r t d e c is io n  in  AIA v . S ta te  o f  A laska , No. 3AN-81-7286 (Super. 
C t . ,  3 rd  Jud. D is t .  a t  Anchorage, 1982).
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a d ju d ic a to ry  d e c is io n  adopted by the  su p e rio r c o u r t.  Thus, the 

arguments are in d is t in g u is h a b le  from  those re je c te d  by th is  co u rt 

in  Wien A i r  A laska , In c . v .  D e p 't o f  Revenue, 647 P .2d 1087 

(A laska  1982). The v a l id i t y  o f  ATR 82-2 is  n o t and cannot be a

s u b je c t o f  th is  s u i t .  The companies are no t c o n te s tin g  t h e i r  ta x

l i a b i l i t y  under AS 43.20; n o r are they in  a p o s it io n  to  cha llenge 

ATR 82 -2 . Under th a t  r u l in g ,  each o f these companies w i l l

re c e iv e  a s u b s ta n t ia l re fu n d .

The companies' make one argument re g a rd in g  ATR 82-2 

th a t  is  s i l l y .  R ecognizing th a t  the  in te rn a l con s is te n cy  te s t  is

h y p o th e t ic a l,  they ask the  c o u rt to  assume - -  h y p o th e t ic a lly  - -

th a t  every s ta te  would adopt b o th  AS 43.20 and AS 43.21.

C.B. a t  57. They then suggest, however, th a t  the  c o u rt should

n o t assume th a t  every s ta te  would in te r p r e t  AS 43.20 as A laska 

does, because th a t  would be h y p o th e t ic a l.  Id .  The argument 

m e r its  no response.

The companies' la s t  m u lt ip le  ta x a tio n  argument is  th a t 

i f  the  UDITPA fa c to rs  a t t r ib u ta b le  to  A laska p ro d u c tio n , and the 

AS 43.21 ta x  base, are s u b tra c te d  from  the fo rm u las o f o th e r 

s ta te s ,  th e  ta x  bases o f  those fo rm u la  s ta te s  w i l l  drop.

C.B. a t 57. T h is , they b e lie v e , shows th a t  AS 43.21 has re s u lte d

in  m u lt ip le  ta x a t io n .  In  t r u t h ,  i t  shows m ere ly th a t ,  under the  

c u r re n t economic c ircum stances o f these companies, p ro d u c tio n  

p r o f i t s  are d is p ro p o r t io n a te  to  p ro d u c tio n  fa c to rs  - -  lea d ing  to  

a r e s u l t ,  as we have seen, w h ich  is  "dependent s o le ly  on the  

fa c ts  o f  th e  in d iv id u a l c a s e ."  C o n ta in e r, 77 L .E d .2d a t  568.

-9 0 -



In  c o n c lu s io n , as long as s ta te s  use d i f fe r e n t  methods 

to  a p p o rtio n  income, th e re  w i l l  be r is k s  o f  o ve r- o r undertaxa­

t io n  o f the income. As the Supreme C ourt has noted: " . . .

Congress has long debated, b u t has no t enacted, le g is la t io n  

designed to  re g u la te  s ta te  ta x a tio n  o f incom e." M ob il O i l  Corp. 

v . Comm'r o f Taxes o f Verm ont, 447 U.S. a t 448. F o llo w in g  the 

in t ro d u c t io n  o f numerous b i l l s  53/ and the  h o ld in g  o f  numerous 

hea rings  54/ Congress has no t found a r is k  o f  m u lt ip le  ta x a tio n  

s u f f ic ie n t  to  w a rra n t the  im p o s it io n  o f  u n ifo rm  ru le s  upon the 

s ta te s . Thus, the companies arguments as to  m u lt ip le  ta x a tio n  

must be re je c te d .

53/ H.R. 11789, 89 th  Cong., 2d Sess. (1966); H.R. 16491, 89 th  
L o n g ., 2d Sess. (1966 ); H.R. 2158, 90 th  Cong., 1st Sess. (1967);
H.R. 7906, 91st Cong., 1s t Sess. (1969); S. 317, 92d Cong., 1s t 
Sess. (1971); S. 1883, 92d Cong., 1 s t Sess. (1971); S. 4080, 92d 
Cong., 2d Sess. (1972); H.R. 977, 93rd Cong., 1st Sess. (1973);
S. 1245, 93rd Cong., 1 s t Sess. (1973); H.R. 9, 94th Cong., 1st 
Sess. (1975); S. 2080 , 94th Cong., 1 s t Sess. (1975); H.R. 669, 
95 th  Cong., 1 s t Sess. (1977); H.R. 5, 96 th  Cong., 1s t Sess. 
(1979); S. 983, 96 th  Cong., 1 s t Sess. (1979); H.R. 6402, 97th 
C ong., 2d Sess. (1982).

54/ S ta te  T a xa tio n  o f In te rs ta te  Income: Hearings Before the
Slenate" S e le c t Comm, on Small B u s in e ss ~  86.tE Cong. , 1 s t Sess." 
(1959); S ta te  T a xa tio n  o f In te rs ta te  Commerce: Hearings on S .J.
Res. 113, 8. 2213 and S. 2281 Before the  Senate Finance Comm., 
86 th  Cong., 1s t Sess. (1959); Hearings on H.R. 11798 Before the 
S p e c ia l Subcomm, on S ta te  T axa tion  o f  In te r s ta te  Commerce o f the 
House J u d ic ia ry  CommT  ̂ 89th  Cong. , Sess. (1966); Hearing's
B efore  the  Subcomm. "on S ta te  T axa tion  o f In te r s ta te  Commerce o f 
the  Senate Finance Comm., 93rd Cong., 1 s t Sess. (1973) ( c ite d  in  
te x t  as " th e  Mondale C om m ittee"); In te r s ta te  T a x a tio n : Hearings
on S. 2173 B efore  the  Senate J u d ic ia ry  Comm., 95th Cong., 1 s t and 
2d Sess. (1977-1978); S ta te  T axa tion  o f In te r s ta te  Commerce and 
W orldwide C orpora te  Income: Hearings on S. 983 and S. 1688

con tinued
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IV . THE COMPANIES' EQUAL PROTECTION CLAIM AMOUNTS TO AN 
ERRONEOUS ACCUSATION OF IMPROPER PURPOSE.

A. In t ro d u c t io n  and Lega l Standard

In  e n a c tin g  AS 43.21 a f te r  some fo u r  years o f in te n s iv e  

deba te , the  le g is la tu re  e xp la in e d  i t s  in tended  goals — to  cure 

UDITPA's i n a b i l i t y  to  a c c u ra te ly  measure the o i l  p ro d u c tio n  

income o f  a m u lt is ta te  ta x p a ye r, and to  ensure th a t the  e f fe c t iv e  

ta x  ra te  p a id  by m u lt is ta te  o i l  companies approached the  9.4% 

ra te  a p p lic a b le  to  a l l  ta xp a ye rs . Sec. 1, ch. 110, SLA 1978.

The companies' response is  tw o - fo ld :

1) The words o f  sec. 1 , ch. 110, SLA 1978 are l ie s ,

and concea l a h idden m otive  to  s u b je c t m u lt is ta te  o i l  companies

to  " s p e c ia l ly  heavy ta x a t io n "  (C .B. a t 60 ); and

2) Less d is c r im in a to ry  a lte rn a t iv e s  e x is t  to  

accom p lish  th e  le g is la tu r e 's  in tended  goals — a p o in t  made bo th  

as an o s te n s ib le  separate b a s is  f o r  in v a lid a t in g  the  law , and as 

evidence o f  the  le g is la tu r e 's  a lle g e d  in s in c e r i t y .

As a m a tte r o f  le g is la t iv e  h is to r y ,  the companies are

wrong on b o th  counts. M oreover, as a m a tte r o f  law , the

com panies' c la im s  are i r r e le v a n t .

54 / co n tin u e d
B e fo re  th e  Subcomm. on T a xa tio n  and Debt Management G ene ra lly  o f  
the  Senate Finance Comm., 96 th  Cong., 2d Sess. (198(3).

- 9 2 -



A la s k a 's  equal p ro te c t io n  standard in vo lve s  a th re e - 

step a n a ly s is :

1) f i r s t ,  the  na tu re  o f the  c o n s t i tu t io n a l
in te r e s t  in vo lve d  must be id e n t i f ie d ;

2) second, in  l ig h t  o f th a t  in te r e s t ,  the
v a l i d i t y  o f the  purposes o f the  s ta tu te  must
be ana lyzed ; and

3) t h i r d ,  a lso  in  l i g h t  o f th a t  in te r e s t ,  an
a n a ly s is  must be made o f whether the  means 
chosen have a s u f f ic ie n t  r e la t io n s h ip  to  the 
goa ls  o f the  s ta tu te .

ALPAC v . Brown,  P .2d , Op. No. 2789 a t 10-11 (February 17,

1984). The im portance  o f the  in te re s t  in v o lv e d  is  " th e  most

im p o rta n t v a r ia b le  in  f ix in g  the  a p p ro p r ia te  le v e l o f re v ie w ,"

and determ ines the  degree o f s c ru t in y  re q u ire d  under the

rem ain ing  components o f the te s t .  Id .  a t 10.

The companies have n o t,  and do n o t q u a rre l w ith  the 

fa c t  th a t  freedom from  d is p a ra te  ta x a t io n  l ie s  a t the  low end o f 

those in te re s ts  p ro te c te d  by the  Equal P ro te c t io n  C lause. 55/ 

The s ta te  no ted  below  - -  w ith o u t disagreem ent - -  th a t  in  ta x  

cases s ince  Isakson  v . R icke y , 550 P .2d 359 (A laska 1976), th is

55/ Tax laws have c e r ta in ly  re ce ive d  m in im a l s c ru t in y  under 
fe d e ra l law . As th e  U n ite d  S ta tes Supreme C ourt re c e n t ly  s ta te d , 
" [ 1 ] e g is la tu re s  have e s p e c ia lly  broad la t i t u d e  in  c re a tin g  
c la s s i f ic a t io n s  and d is t in c t io n s  in  ta x  s ta tu te s . "  Regan v .
T axa tio n  W ith  R e p re se n ta tio n ,  U.S. , 76 L .E d .2d  129, 138
(1983). See a lso  A u s t in  v . New Hampshire, 423 U.S. 656, 661-62 
(1975); Kahn Shevin , 416 U.S. 351, 355 (1974); A l l ie d  Stores 
o f Ohio, In c . v .  Bowers, 358 U.S. 522, 526-27 (1959); Welch v . 
Henry, 305 U.S. 134, 144-45 (1938); Carm ichael v . Southern Coal & 
Coke Co., 301 U.S. 495, 509, (1937).
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c o u rt has a p p lie d  l i t t l e  more than the  t r a d i t io n a l  r a t io n a l bas is  

standard  o f  re v ie w , f in d in g  i t  unnecessary to  undertake th a t 

b a la n c in g  o f  means and in te r e s t  which is  in te g ra l  to  s ta te  equal 

p ro te c t io n  a n a ly s is  in v o lv in g  more s u b s ta n t ia l r ig h ts .  Pharr v . 

Fa irbanks N o rth  S ta r Borough, 638 P .2d 666 (A laska 1981); 

K e tch ika n  Gateway Borough v . B reed, 639 P .2d 995 (A laska 1981); 

S ta te  v . R ee fe r K ing  Co. I n c . , 559 P .2d 56, 65 (A laska 1976). 

See a lso  W illia m s  v . Zobel (Zobe l I ) ,  619 P .2d 422, 427 (A laska 

1980).

The companies have n o t a sse rte d  th a t  the  le g is la tu r e 's  

s ta te d  goa ls  are i l le g i t im a t e ,  o r th a t  the  means chosen by the 

le g is la tu r e  a re  u n fa i r ly  o r  in s u b s ta n t ia l ly  re la te d  to  these 

ends. They have, in  s h o r t ,  f a i le d  to  make an equal p ro te c t io n  

c la im . The companies p o r t ra y a l o f a d ishonest le g is la tu re  

c o n s p ir in g  to  s in g le  them ou t f o r  s p e c ia l ly  heavy ta x a t io n  is  

meant le s s  to  f i t  equal p ro te c t io n  p ro to c o l,  and more to  make 

w e ig h t. 56/

56 / To th a t  end, the  companies im p ly  th a t  c e r ta in  b r ie fs  w r i t te n  
Ey th e  A tto rn e y  General in  o th e r cases "p ro ve " th a t  the 
le g is la tu r e s ' m o tives in  e n a c tin g  AS 43.21 were d ishones t. C.B. 
a t 62-64. A cco rd ing  to  them, i f  the  A tto rn e y  General has ever 
defended th e  economic th e o ry  u n d e rly in g  UDITPA, the  le g is la tu re  
is  bound to  accept th a t  th e o ry  bo th  b e fo re  and a f te r  the  b r ie f  is  
w r i t t e n .  The companies have i t  backwards: the le g is la tu re
enacts th e  la w s , and the  A tto rn e y  General en forces and defends 
them.

M oreover, th e  companies are h a rd ly  in  a p o s it io n  to  com plain 
o f  in c o n s is te n c y . They have n o t e xp la in e d  why t h e i r  economic 
th e o r ie s  va ry  from  year to  ye a r, and co n tin ue  to  va ry  from s ta te  
to  s ta te .  Each o f  these companies, f o r  example, p e rs is te n t ly  
t r i e d  to  f i l e  separate  accoun ting  re tu rn s  in  A laska when UDITPA 
was re q u ire d  by s ta tu te .  R. 873-1198.
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B. The Record Amply Demonstrates That The L e g is la tu re 's
S ta tu to r i ly  I d e n t i f ie d  Purposes Were Genuine._______

The companies c la im  th a t  the  s ta te d  purposes o f  AS

43.21 (1) co u ld  n o t have been r e a l because th e re  were o th e r means 

o f  accom p lish ing  those ends? o r (2) even i f  r e a l ,  those purposes 

were no t dom inant. The companies sham elessly a lle g e  th a t  the 

le g is la tu r e 's  co n c lu s io n  th a t  UDITPA would underestim a te  o i l  

income is  " n o t  supported by th e  re c o rd ."  C.B. a t 66-67. They 

fu r th e r  a s s e rt th a t  i t  is  " u n l ik e ly "  th a t  the  le g is la tu re  was 

concerned about ta x  e q u ity .  C.B. a t 68. These statem ents are 

s im p ly  wrong, and presume th a t th is  c o u rt w i l l  heed the 

companies' adv ice  to  ig n o re  the  le g is la t iv e  h is to r y  be fo re  i t .

C.B. a t 65. The le g is la tu r e 's  c o n s id e ra tio n  o f  the  shortcom ings 

o f UDITPA f o r  o i l  p ro d u c tio n  income, and i t s  concern w ith  ta x  

e q u ity  have been s e t ou t in  S e c tio n  I  and Appendix C to  th is  

b r i e f .  A d d i t io n a l ly ,  Appendix B l i s t s  75 o f  th e  m a jo r documents 

th a t  support the  le g is la tu r e 's  co n c lu s io n s . F in a l ly ,  between 

pages 1628 and 9923 o f  the  re co rd  on appeal th is  c o u r t w i l l  f in d  

ample ev idence , from  many q u a l i f ie d  and o b je c t iv e  e xp e rts , 

su p p o rtin g  the  le g is la tu r e 's  co n c lu s io n s .

The companies c la im  th a t  the re a l m otive  behind 

AS 43.21 was the  le g is la tu r e 's  d e s ire  " to  e x tra c t  the  maximum 

amount o f  money from  the  o i l  in d u s try ,  and to  s h i f t  from  A laska 

re s id e n ts  to  th e  o i l  in d u s try  the  burden o f  s a t is fy in g  A laska 's
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revenue g o a ls ."  C.B. a t 69. 577 For t h is  p ro p o s it io n , th e

companies c i t e  the  o p in io n  tes tim ony o f c e r ta in  w itnesses be fo re  

the  le g is la tu r e .  I t  should  be re c a l le d ,  however, th a t the 

le g is la t iv e  process le a d in g  to  the enactment o f  AS 43.21 spanned 

fo u r  ye a rs . The s ta te  has assembled and subm itted  every document 

and t r a n s c r ip t  re la te d  to  th a t debate, a re co rd  o f  some 8,300 

pages. The s ta te  d id  n o t s e le c t iv e ly  in c lu d e  o n ly  those

documents th a t  b u ttre s s  i t s  l i t i g a t i o n  p o s it io n .  As a r e s u l t ,  i t  

i s  n o t s u rp r is in g  th a t one can f in d  comments w hich would support 

a v a r ie ty  o f  a lle g e d  m o tives . Indeed, i t  is  the  ve ry  fu n c tio n  o f  

th e  le g is la t iv e  h e a rin g  process to  encourage the  express ion  o f  

d iv e rg e n t v iew s.

Over th e  course o f  some 63 h e a rin g s , the le g is la tu re  

was to ld  by every conce ivab le  in te re s .t what to  do, and why i t

shou ld  do i t .  When i t  enacted AS 43.21, however, the le g is la tu re

made i t s  in te n t  p e r fe c t ly  c le a r  in  s e c tio n  1, chapte r 110, SLA 

1978. As th is  c o u rt has s ta te d , a search fo r  " r e a l"

57/  S im i la r ly ,  the  companies argue th a t  AS 43.21 should re ce ive  
e x tra  s c ru t in y  because i t  is  " t a i lo r e d . "  C.B. a t 47-48. The 
te rm  " t a i lo r e d  ta x "  is  used in  Complete Auto T ra n s it ,  In c . v .  
B ra dy , 430 U.S. 274, 289 n .15 (1977) to  d e sc ribe  those s ta te  laws 
th a t  impose p e c u lia r  ta x  burdens on p a r t ic u la r  in d u s tr ie s .  AS
43.21 is  n o t a " ta i lo r e d  ta x . "  I t  was enacted to  end
d is c r im in a t io n ,  n o t to  c rea te  i t .  The ta x  was designed to
e q u a liz e  th e  ta x  ra te  p a id  by a l l  in d u s t r ie s  in  A laska , and to  
end the  advantage g iven  to  the  o i l  in d u s try ,  which was taxed a t a 
much low er e f fe c t iv e  ra te  than any o th e r  in d u s try .  See sec. 1, 
ch. 110, SLA 1978.
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le g is la t iv e  m o tive  would tra n s fo rm  equal p ro te c t io n  ju r is p ru d e n c e

" in t o  a parade o f le g is la t o r 's  a f f id a v i t s  c o n ta in in g  t h e ir

p e rc e p tio n s "  o f th a t m o tive . A laska P u b lic  Employees A s s o c ia tio n

v . S ta te , 525 P .2d 12, 16 (A laska 1974). See a lso  Union O il  Co.

v . D e p 't o f  Revenue, 560 P .2d 21 (A laska 1977), Lynden T ra n sp o rt,

In c . v . S ta te , 532 P .2d 700, 716 (A laska  1975). Thus, in

M innesota v . C love r Lea f Creamery Co. , 449 U.S. 456 (1981), the

Supreme C ourt re fu se d  to  co n s id e r evidence o f  a d is c r im in a to ry

purpose, h o ld in g :

In  equa l p ro te c t io n  a n a ly s is , th is  C ourt w i l l  
assume th a t  the  o b je c t iv e s  a r t ic u la te d  by the 
le g is la tu r e  are  a c tu a l purposes o f the s ta tu te ,  
un le ss  an exam ina tion  o f  th e  c ircum stances fo rce s  
us to  conclude th a t  they "c o u ld  n o t have been a 
go a l o f  the  le g is la t io n " .

449. U.S. a t 463 n .7  ( c i ta t io n s  o m itte d ) . The same p r in c ip le ,  the

C ourt h e ld , a p p lie d  to  the  a p p e lle e 's  Commerce Clause cha lle ng e .

C. Once a L e g it im a te  Purpose is  Id e n t i f ie d ,  The
L e g is la tu re  is  Not Required to  Choose the Means Most 
Favorab le  to  The Taxpayers.______________________________

The companies ask th is  c o u rt to  examine the  means 

chosen by the  le g is la tu r e  under a " le a s t  r e s t r ic t i v e  a lte rn a t iv e "  

a n a ly s is .  That is  e n t i r e ly  in a p p ro p r ia te  in  a m in im a l s c ru t in y  

case such as t h is .  "Less d r a s t ic  means," as P ro fe sso r Ed Gunther 

has p o in te d  o u t,  is  o n ly  used by the  U n ited  S ta tes Supreme Court 

when s t r i c t  s c ru t in y  is  re q u ire d . Under S ta te  v .  O s tro sky , 667 

P .2d 1184 (A laska  1983) and ALP AC v . Brown, th is  a n a ly s is  would 

be a p p ro p r ia te  o n ly  when the  n a tu re  o f the c o n s t i tu t io n a l r ig h t
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in v o lv e d  is  e x trem e ly  w e ig h ty . 58/ Here the  n a tu re  o f the  r ig h t  

in v o lv e d  is  in s u b s ta n t ia l .  There is  no b a s is  fo r  " le s s  d ra s t ic  

means" a n a ly s is .

M oreover, AS 43.21 a c tu a lly  fu r th e rs  the  le g is la tu re 's  

goa ls  more e f fe c t iv e ly  than any a v a ila b le  - a lte rn a t iv e  

in c lu d in g  th e  m o d ifie d  fo rm u la  suggested by the  companies.

C.B. a t 67. M o d ify in g  UDITPA was, in  fa c t ,  the  p r in c ip a l 

a l te r n a t iv e  cons ide red  by the  le g is la tu r e .  I t  was re je c te d  

because i t  d id  n o t fu r th e r  the le g is la tu r e 's  g o a ls . As discussed 

in  S e c tio n  I ,  the  le g is la tu re  concluded th a t  separa te  accounting 

b e t te r  ach ieves ta x  e q u ity  among o il-p ro d u c in g  co rp o ra tio n s  than 

does any apportionm ent fo rm u la . Under any fo rm u la , the  same 

A laska  p ro p e r t ie s  operated by d i f f e r e n t ly  s tru c tu re d  co rp o ra tio n s  

produced v a s t ly  d i f f e r e n t  ta x  r e s u l ts .  R. 1934-35 [D. 8-018, 

F. 4 a t 1 5 -1 6 ]. See Chart 4.

F in a l ly ,  the  companies c la im  th a t  they  are e n t i t le d  to  

s p e c ia l p ro te c t io n  because t h e i r  " p o te n t ia l  in f lu e n c e  [ is ]  

l im i te d "  in  A laska . C.B. a t 60. T h is  argument is  w ith o u t m e r it .

M u lt in a t io n a l c o rp o ra tio n s  a re  n o t a suspect c la ss . I t  

is  t ru e  th a t  these companies cannot v o te ; no r can any 

c o rp o ra t io n . C orporate  in f lu e n c e  is  e xe rc ised  th rough the 

p a r t ic ip a t io n  o f  employees in  the  p o l i t i c a l  process, and by

58/ See G unther, Forward: In  Search o f E vo lv in g  D o c trin e  on A
^Hanging C o u rt: A Model fo r  a Newer, Equal P ro te c t io n , 86 Harv.
e t r I v .  i ,  2 i  < i 9 7 2 y : ------------  -----------------------
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lo b b y in g . In  th is  rega rd : ou t o f $2,352,203.29 spent by va rio u s

o rg a n iz a tio n s  to  in f lu e n c e  le g is la t iv e  o r a d m in is tra t iv e  a c t io n  

d u rin g  the 1978 A laska le g is la t iv e  sess ion , AS 43.21 taxpayers 

spent 49%, o r $1 ,178 ,688 .56 . APOC 1978 Annual R eport, Table 47.

The o i l  in d u s try  was a ls o  w e ll represen ted  in  the 

p o l i t i c a l  process d u rin g  the d e lib e ra t io n  and passage o f AS

43.21. Dozens o f  o i l  in d u s try  re p re s e n ta tiv e s  made the  concerns 

o f the in d u s try  known du ring  the  fo u r  years o f le g is la t iv e  

d e lib e ra t io n .  59/

59/ A l l  to g e th e r  95 separate documents in  the le g is la t iv e
K T sto ry  in v o lv e  in d u s try  comment. See "A u tho r Index" under 
" In d u s try "  f o r  a complete l i s t i n g  o f  in d u s try  p re s e n ta tio n s  to  
the  le g is la tu r e .  R. 10868-10986. See fo r  example, tes tim ony  o f 
C rawford Thomas o f  the A laska O i l  and Gas A sso c ia tio n  (AOGA), R. 
2384-95 ]D . 8-126, F. 5 ] ;  o f Gary Boren (AOGA), R. 2188-2203
[D. 8-026, F. 51; R. 2206-13 [D. 8-028, F. 5 ] ;  R. 2214-60
[D. 8-029, F. 5] ; o f  John Warren fo r  Union O i l ,  R. 2262-64
[D. 8 -031, F. 5 ] ;  R. 2265-98 [D. 8-032, F. 5 ] ;  o f D ick  Donaldson
o f  Sohio, R. 2605-30 [D. 8-050, F. 7 ] .  The in d u s try  comments
in c lu d e d  an o b je c t io n  to  an income ta x  as a d is in c e n t iv e  to
investm ent R. 6237-38 [D. 6-014, F. 40; R. 6242-72 [D. 6-016,
F. 40; R. 7462-75 [D. 6-050, F. 4 3 ]; R. 4598 [D. 7-147, F. 2 7 ]; a 
reauest th a t  A laska  m a in ta in  an a t t r a c t iv e  business c lim a te  R. 
7413-26 [D. 6 -048 , F. 4 3 ]; R. 7427-61 [D. 6-049, F. 4 3 ]; a d e n ia l 
th a t  the o i l  in d u s try  had re fu se d  to  pay i t s  f a i r  share in
ta x a t io n  (R.7546 [D. 6-060, F. 4 3 ]; R. 2640-51 [D. 8 -053, F. 7 ] ) ;  
gene ra l c r i t ic is m s  o f  separate accoun ting  (R. 4316-24 [D. 7-034, 
F. 2 6 ]; R. 2183-84 [D. 8-024, F. 5 ] ;  R. 2206-13 [D. 8 -028, F. 5 ] ;
R. 2446-56 [D. 8 -038, F. 6 ] ) ;  requests  fo r  no le g is la t iv e  change
in  o rd e r to  s ta b i l iz e  taxes (R. 2605-30 [D. 8-050, F. 7 ] ) ;
c r i t ic is m  o f  the  Tanzer R eport (see R. 6039-6144, R. 7547-7553 
(D. 6 -061, F. 4 3 ]; R. 6311-14 Td7  6-010, F. 4 0 ]; R. 6234-36
[D. 6-013, F. 4 0 ]; R. 6277-85 [D. 6-018, F. 4 0 ]; R. 6306-27
[D. 6 -021, F. 4 0 ]; R. 7222 [D. 6-034, F. 4 3 ); genera l comments
about h ig h  ta x  burden (R. 8357-62, D. 6-091, F. 4 6 ); exp ress ing
p re fe re n ce  f o r  the  th e n -e x is t in g  system (R. 8470-73 [D. 6-112,
F. 4 9 ]; R. 4109-16 [D. 7-027, F. 2 4 ]; R. 2262-64 [D. 8-031,

con tinued
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The power to  ta x  is  a fundam ental a t t r ib u te  o f  

s o v e re ig n ty , 60/  and the s ta te 's  in te r e s t  in  the  execu tion  o f  i t s  

ta x in g  s t ru c tu re  is  s u b s ta n t ia l.  In  v iew  o f the in s u b s ta n t ia l 

n a tu re  o f  th e  companies' c o n s t i tu t io n a l in te r e s t ,  the  le g it im a c y  

o f  the purposes o f  the s ta tu te ,  and the  closeness o f the f i t  

between th e  purposes and the  s ta tu te ,  AS 43.21 e a s ily  meets equal 

p ro te c t io n  re q u ire m e n ts .

V. AS 43.21 DOES NOT DISCRIMINATE AGAINST INTERSTATE COMMERCE 
BECAUSE IT  TREATS INTRASTATE AND INTERSTATE OIL COMPANIES 
EVENHANDEDLY.

AS 43.21 taxes a l l  o i l  companies e q u a lly ,  no m a tte r 

where they  are d o m ic ile d  o r  headquarte red , and i t  f a i r l y

59/ con tin u e d
FT 5 ] ) ;  a d e n ia l th a t  the  fe d e ra l ta x  base was undu ly  eroded by 
fe d e ra l s u b s id ie s  (R. 2188-2203 [D. 8-026, F. 5 ] ;  R. 2459-2515 
[D. 8-041, F. 6 ] ;  op in ions  th a t  o i l  in d u s try  h ig h  p r o f i t a b i l i t y  
was a myth (R. 8709-23 [D. 6-146, F. 5 4 ]; R. 4292-4305 D. 7-032, 
F. 2 6 ] ) ;  o p in io n s  th a t s ta b le  o i l  ta x  p o lic y  would promote 
employment (R. 3183-3191 D. 8-106, F. 1 7 ]) ;  comments on p o te n t ia l 
le g a l problem s o f  separate accoun ting  (R. 4122-82 D. 7-029,
F. 25]? R. 4117-18 D. 7-028, F. 24]? R. 4825-73 D. 7-058, F. 3 1 ]; 
R. 2427-2445 [D. 8-037, F. 6 ])?  c r i t ic is m  o f Zeifman & A insw orth  
r e p o r t  (R. 3233-89) (R. 4183-4229 [D. 7-030, F. 2 5 ]; R. 2265-98
D. 8-032, F. 5 ])?  c r i t ic is m  o f the  Van ik re p o r t  which concluded 
th a t  the  o i l  in d u s try  p a id  a 2% -3% effective  ta x  ra te  (R. 2206-13 
[D. 8-028, F. 5 ] ;  R. 2214-60 [D. 8-029, F. 5]? R. 2427-45
D. 8-037, F. 6]? R. 2598-2601 [D. 8 -048, F. 7 ] ) .

60/ M e rr io n  v .  J i c a r i l l a  Apache In d ia n  T r ib e , 455 U.S. 130, 137 
7T982); Bode v .  B a r re t t ,  344 U.S. 583 (1953); K ir t la n d  v .
H o tc h k is s , 100 U.S. 558 (1879); P h ila d e lp h ia  & Reading R. Co. v . 
P e n nsy lva n ia , 82 U.S. 146 (1873); Dobbins v . Comm'rs o f E rie
County, 16 P e t. 435, 10 L.Ed 1022 (1842)
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n e u t ra l,  and th a t  is  f a i r l y  a p p o rtio n e d , does no t d is c r im in a te

a g a in s t in te r s ta te  commerce. C o n ta in e r, 77 L .E d .2d a t 556.

In  Complete Auto T ra n s it ,  In c . v . B rady, 430 U.S. 274

(1977) the  requ irem en t o f f a i r  apportionm ent and the  p r o h ib it io n

a g a in s t d is c r im in a t io n  were se t ou t as separa te  te s ts ,  61/  and

indeed the  two are  n o t co te rm inous. Westinghouse E le c t r ic  Corp.

v . T u l ly ,  U .S . , S lip  Op. a t 10 ( A p r i l  24, 1984). Yet aside

from  fo rb id d in g  "o b v io u s " f a c ia l  d is c r im in a t io n ,  th e  co u rt

re c e n t ly  h e ld  in  C on ta ine r th a t  Complete A u to 's  p ro h ib it io n

a g a in s t d is c r im in a t io n

[M ] ig h t  have been construed  to  re q u ire  th a t  a 
s ta te  apportionm ent fo rm u la  n o t d i f f e r  so
s u b s ta n t ia l ly  from  methods o f a l lo c a t io n  used by 
o th e r  ju r is d ic t io n s  in  w h ich  the  taxpaye r is
s u b je c t to  ta x a t io n  so as to  produce double 
ta x a t io n  o f  the  same income, and a re s u lta n t  ta x  
burden h ig h e r than the  taxpayer w ould in c u r  i f  i t s  
bus iness were l im ite d  to  any one ju r is d ic t io n .  A t
le a s t  in  th e  in te r s ta te  commerce c o n te x t, however,
th e  a n t i- d is c r im in a t io n  p r in c ip le  has n o t in  
p ra c t ic e  re q u ire d  much in  a d d it io n  to  the  
requ irem en t o f f a i r  ap po rtio n m e n t.

a p p o r t i o n s  i n c o m e  t o  A l a s k a .  A  s t a t e  t a x  t h a t  i s  f a c i a l l y

61/ In  Complete A u to , th e  C ourt e s ta b lis h e d  a fo u r-p ro n g  
Commerce Clause te s t .  The ta x  w i l l  be sus ta ined  when i t  (1) is  
a p p lie d  to  an a c t i v i t y  w ith  a s u b s ta n t ia l nexus w ith  the  ta x in g  
s ta te ;  (2) i s  f a i r l y  a p p o rtio n e d ; (3 ) does n o t d is c r im in a te  
a g a in s t in te r s ta te  commerce; and (4) is  f a i r l y  re la te d  to  the  
s e rv ic e s  p ro v id e d  by the  s ta te .  430 U.S. a t 277-78. The 
companies do n o t co n te s t th a t  they  have a s u b s ta n t ia l nexus w ith  
the  S ta te  o f A laska , and, as has p re v io u s ly  been dem onstrated, 
A la s k a 's  sepa ra te  accoun ting  is  f a i r l y  a p p o rtio n e d . T h is  s e c tio n  
dea ls w ith  th e  companies cha llenges based on the  t h i r d  and fo u r th  
prongs o f  the  Complete Auto te s t :  d is c r im in a t io n  a g a in s t
commerce, and the  r e la t io n s h ip  o f  the  ta x  to  se rv ice s  p rov ided  by 
the  s ta te .
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C o n ta in e r , 77 L .E d .2d  a t 557 (emphasis added).

The companies nonethe less argue th a t ,  q u ite  a p a rt from  

AS 4 3 .2 1 's  fa irn e s s  in  a p p o rtio n in g  t h e i r  income, the s ta tu te  

d is c r im in a te s  a g a in s t in te r s ta te  commerce because in  p ra c t ic e  i t  

th re a te n s  to  r e s u l t  in  m u lt ip le  ta x a t io n  - -  a burden a lle g e d ly  

caused by th e  in te r a c t io n  o f  A la ska ’ s laws and the  more p re v a le n t 

UDITPA fo rm u la  employed by o th e r s ta te s .  In  support o f th a t  

argum ent, th e  companies use p re c is e ly  the  same "d is c r im in a to ry  

im p ac t" a n a ly s is  r e l ie d  upon by the  d is s e n t in  Moorman. 62/  As

bo th  C o n ta in e r and Moorman h e ld , however, a vo id in g  the p r a c t ic a l  

consequence o f  m u lt ip le  ta x a t io n  caused by d ive rg e n t s ta te  

apportionm en t ru le s  is  a jo b  l e f t  to  Congress.

In  c la im in g  th a t  a f a c ia l l y  n e u t ra l,  f a i r l y  apportioned  

ta x  n on e the le ss  d is c r im in a te s  a g a in s t in te r s ta te  commerce i f  i t  

poses a p r a c t ic a l  th re a t  o f  m u lt ip le  ta x a t io n ,  o r i f  the a ffe c te d  

taxpaye rs  a re  p r in c ip a l ly  in te r s ta te  bus inesses, the  companies 

a lso  r e ly  on cases such as M aryland v . L o u is ia n a , 451 U.S. 725

(1982) and Boston Stock Exchange v . S ta te  Tax Commission, 419 

U.S. 318 (1 9 7 7 ). That re lia n c e  is  m isp laced , fo r  these cases 

in v o lv e d  "a  ta x  [w h ich ] , on i t s  fa c e , [was] designed to  have 

d is c r im in a to ry  economic e f fe c ts . "  W estinghouse E le c t r ic  Corp. v . 

T u l ly , S l ip  Op. a t 17 (emphasis added).

62/  J u s t ic e  P o w e ll, r e ly in g  as the  companies do here on cases 
such as N ip p e r t v .  C ity  o f Richmond, 327 U.S. 416, 429-432

con tinued
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In  Boston Stock Exchange, the s ta te  s ta tu te  e s ta b lis h e d  

low er ta x  ra te s  f o r ,  and se t a ta x  c e i l in g  on in - s ta te  s tock  

t ra n s fe rs .  429 U.S. 321-28. In  M aryland v . L o u is ia n a , the 

s ta te 's  ta x  laws by th e i r  terms gave o n ly  lo c a l users a s e r ie s  o f 

exemptions from  and c re d its  to  a n a tu ra l gas use ta x . 451 U.S. 

731-34. S im i la r ly ,  in  Westinghouse E le c t r ic  Corp. v . T u l l y , the 

s ta te  o f  New York a llow ed  a fra n c h is e  ta x  c r e d i t  f o r  the  e xp o rt 

sa les  o f  Domestic In te rn a t io n a l Sales C orpora tions  ("D IS C 's ") , 

b u t o n ly  i f ,  in  the  words o f the  s ta tu te ,  the e xp o rt goods were 

"sh ip p e d  from  a re g u la r  p la ce  o f business o f  the  taxpaye r w ith in  

[New Y o rk ] . "  S l ip  Op. a t 4. Indeed, in  W estinghouse, the  c o u rt 

con firm ed  th a t ,  in  the  ta x  f i e l d ,  i t  is  a fa c ia l  p re fe re n ce  fo r  

lo c a l commerce, and n o t d is p ro p o r t io n a te  consequences, which is  

c o n s t i t u t io n a l ly  re le v a n t.  S l ip  Op. a t 17.

Under these cases, AS 43.21 m igh t d is c r im in a te  a g a in s t 

in te r s ta te  commerce i f ,  f o r  example, i t  p e rm itte d  the  companies 

to  deduct the  co s t o f  suppo rt a c t i v i t ie s  re la te d  to  A laska  o i l  

p ro d u c tio n  o n ly  i f  these a c t i v i t ie s  were conducted in  A laska . 

That type  o f  express "g e o g ra p h ic a l l im i t a t io n "  would s u f fe r  from 

the  same f la w  a t issue  in  W estinghouse, where th e  necessary 

e f fe c t  o f New Y o rk 's  d is c r im in a to ry  DISC c r e d i t  was to  p re d ic a te  

a company's New York ta x  l i a b i l i t y  on the  percentage o f  i t s

62/ con tinu e d
TT946), would have in v a lid a te d  Iow a 's  law because o f  the 
p r a c t ic a l  r i s k  o f  m u lt ip le  ta x a t io n  th a t  i t  c re a te d . 437 U.S. a t 
288.
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commerce unde rtaken  lo c a l ly .  S lip  Op. a t  7, 10. Under AS 43.21, 

however, th e  lo c a t io n  o f  d e d u c tib le  cos ts  is  a m a tte r o f

in d if fe re n c e .  Indeed, the  companies' co m p la in t is  no t th a t

A laska law  c re a te s  any in c e n tiv e  f o r  them to  move opera tions in to  

th e  s ta te .  By t h e i r  own adm ission, i f  they  d id  so th e ir  AS 43.21 

l i a b i l i t y  w ould  rem ain co n s ta n t. C.B. a t 21. R a the r, they argue 

th a t  the  combined e f fe c t  o f  A la ska 's  ta x  laws and the  ta x  laws o f 

o th e r  s ta te s  to g e th e r produces an in c e n t iv e  f o r  such a move, 

s in ce  t h e i r  t o t a l  na tio nw ide  ta x  l i a b i l i t y  would be reduced i f  

they  moved t h e i r  o p e ra tio n s  to  A laska . In  the  words o f the Court 

in  C o n ta in e r , the  companies are a rg u in g  th a t  they face a

" r e s u l ta n t  ta x  burden h ig h e r than [th e y ] would in c u r  i f  [ t h e i r ]  

bus iness were l im i te d  [ to  A la s k a ]."  77 L .E d .2d. a t 557. As 

a lre a d y  n o te d , C on ta ine r and Moorman re je c te d  c la im s based on 

th a t  p re c is e  argument.

The companies' a s s e rt io n  th a t  AS 43.21 f a l l s

d is p ro p o r t io n a te ly  on in te r s ta te  businesses is  barred  by 

Commonwealth E d ison v . Montana, 453 U.S. 609 (1981). The

companies argue th a t  the  purpose o f  AS 43.21 was to  fa vo r lo c a l 

A laska in te r e s ts  by s h i f t in g  a d is p ro p o r t io n a te  share o f the cos t 

o f  s ta te  government to  a sm a ll number o f  m u lt is ta te  companies.

C.B. a t 73. T h is  a s s e r t io n  o f d is p ro p o r t io n a te  burden, to  the  

e x te n t i t  concerns le g is la t iv e  m o tiv e , fa re s  no b e t te r  than i t  

d id  under the  Equal P ro te c tio n  C lause. T h e ir  c la im , moreover, 

s im p ly  echoes th a t  o f  th e  taxpayers in  Commonwealth Edison — a 

case decided  a f t e r  th is  la w s u it  was f i l e d .  T h is  l i t i g a t io n  was
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i n i t ia t e d  in  la rg e  p a r t  on the companies' hope th a t the Supreme 

C ourt would reach the o p p os ite  r e s u l t  in  th a t case. See 

companies' co m p la in ts . R. 289 (Exxon); R. 265 (S o h io ); R. 12702 

(A rc o ). The a p p e lla n ts  in  Commonwealth Edison - -  Montana coa l 

p roducers and t h e ir  o u t -o f - s ta te  customers - -  argued th a t  because 

90% o f M ontana's co a l was shipped ou t o f  s ta te ,  Montana was 

d is c r im in a t in g  a g a in s t commerce by e x p o rtin g  i t s  ta x  base to  

o u t - o f - s ta te  consumers. They a ls o  argued th a t Montana was 

e x p lo i t in g  a "monopoly" p o s it io n  crea ted  by th e  geographic  

lo c a t io n  o f  scarce n a tu ra l re so u rce s . Id .  a t 619. F in a l ly ,  they 

argued th a t  they were sh o u ld e rin g  too  heavy a ta x  burden, because

(1) the  amount o f t h e i r  ta x e s , and as w e ll th e ir  share o f  t o t a l  

s ta te  taxes c o lle c te d , was d is p ro p o r t io n a te  to  t h e i r  presence in  

the  s ta te ;  (2) the amount o f  t h e i r  taxes was d is p ro p o r t io n a te  to  

th e  se rv ic e s  p rov id e d  them by th e  s ta te ;  and (3) the  s ta te  was 

p la c in g  50% o f i t s  ta x  revenues in  a permanent fu n d , and no t 

u s in g  i t  f o r  c u rre n t government expenses. Id .  a t 613.

Each o f these arguments was re je c te d  in  Commonwealth 

Edison under the  fo u r th  prong o f  Complete A u to , w hich re q u ire s  

th a t  the measure o f the  ta x  be reasonab ly  r e la te d  to  the 

ta x p a y e r 's  a c t iv i t ie s  in  the  s ta te .  These same arguments were 

a lso  re je c te d  when re c a s t as a d is c r im in a t io n  c la im . As the  

C ourt s ta te d , the  ta xp a ye rs ' c la im s o f d is c r im in a to ry  burden 

" u l t im a te ly  c o lla p s e d " in to  fo u r th  prong a n a ly s is . The co u rt 

found "no re a l d is c r im in a t io n , "  s ince  " th e  ta x  burden is  borne 

a cco rd ing  to  the  amount o f  co a l consumed and n o t accord ing
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to  any d is t in c t io n  between in - s ta te  and o u t -o f - s ta te  consumers." 

I d . a t 619.

T h is  case is  Commonwealth Edison r e v is i te d .  AS 43.21 

on i t s  fa c e , t r e a ts  in t r a s ta te  and ra u lt is ta te  o il-p ro d u c in g  and 

p ip e l in e  companies u n ifo rm ly . 63/  I t  taxes these companies 

evenhandedly — in  p ro p o r t io n  to  the  p r o f i t  they  make in  A laska. 

The AS 43.21 ta x  base is  n o t dependent upon whether the taxpayer 

is  an A laska  o r  a m u lt is ta te  bus iness , o r whether the  o i l  is  

consumed lo c a l ly  o r  o u t -o f - s ta te .  Under A la s k a 's  separate 

a cco u n tin g , s ta te  borders  are " e s s e n t ia l ly  i r r e le v a n t , "  as 

Commonwealth Edison h e ld  was th e  goa l o f  th e  Commerce Clause. 

453 U.S. a t 619.

F u rthe rm ore , and as the c o u rt h e ld  in  Commonwealth 

E d iso n , th e  fa c t  th a t  m u lt is ta te  o r " o u t - o f - s ta te "  companies bear 

a la rg e  share o f  the  ta x  burden o f o p e ra tin g  s ta te  government 

s im p ly  does n o t ra is e  a d is c r im in a t io n  c la im . I f  AS 43.21 f a i r l y  

a p p o rt io n s , as i t  does, the  companies' ta x  base increases in  

d i r e c t  p ro p o r t io n  to  in - s ta te  p r o f i t .  I f  th a t  base is  la rg e  - -  

e i th e r  in  th e  a b so lu te  o r as a percentage o f a l l  s ta te  taxes —

63/  In  an a tte m p t to  show th a t AS 43.21 was " c o n tr iv e d "  to  f a l l  
o n ly  on in te r s ta te  b u s in e ss , the  companies' counsel specu la te , 
w ith o u t p e rso n a l knowledge, th a t  no in t r a s ta te  taxpayers f i l e d  an 
AS 43.21 re tu rn  in  th re e  o f  the  fo u r  years o f  the ta x . C.B. a t 
68 n .2 7 , 72-73. T h is  is  n o t t ru e .  See A f f id a v i t  o f Thomas K. 
W illia m s , then  Commissioner o f Revenue. R. 17007-17009. Because 
o f  the  c o n f id e n t ia l i t y  p ro te c t io n s  o f AS 43 .05 .230 , Commissioner 
W illia m s  was unable  to  re v e a l taxpayer names. R. 17009.
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R e q u irin g  A laska  to  a m e lio ra te  the  ta x  consequences o f the

companies' own p r o f i t a b i l i t y  would p la ce  in te r s ta te  commerce no t

in  a p o s it io n  o f  e q u a lity ,  bu t a p o s it io n  o f  p r iv i le g e .

" I t  was n o t the  purpose o f  th e  Commerce Clause to  
r e l ie v e  those engaged in  in te r s ta te  commerce from  
t h e i r  ju s t  share o f s ta te  ta x  burden even though 
i t  increases the cost o f  doing b u s in e s s ."  64/

Commonwealth Edison is  thus d is p o s it iv e  o f the

companies' d is c r im in a t io n  c la im s . The companies cannot h e lp  b u t

agree, and s im p ly  seek to  p reserve th e  p o in t  f o r  fu r th e r  appea l.

C.B. a t 43 n .1 3 .

A f te r  Commonwealth Edison and C o n ta in e r, a f a i r l y

a ppo rtioned  ta x  w h ich  does n o t f a c ia l l y  d is c r im in a te  between

lo c a l and in te r s ta te  components o f  the  same in d u s try  does n o t

d is c r im in a te  a g a in s t commerce. The fo u r th  prong o f Complete Auto

imposes o n ly  one requ irem ent beyond nexus w ith  the ta x in g  s ta te

— th a t the  measure o f the ta x  must be "re a son a b ly  re la te d  to  the

e x te n t o f the  [ ta x p a y e r 's ]  co n ta c t [w ith  th e  s ta te ] . "  453

U.S. a t 626. 65/  "The sim ple fa c t  is  th a t  the  a p p ro p ria te  le v e l

t h e  c o m p a n i e s  h a v e  o n l y  t h e i r  o w n  A l a s k a  s u c c e s s  t o  b l a m e .

64/ Commonwealth Edison a t 623-24, q u o tin g  C o lo n ia l P ip e lin e  Co. 
v . T ra ig le ,  421 U.S. UK), 108 (1975), q u o tin g  Western L iv e  Stock 
v . Bureau o f  Revenue, 303 U.S. 250, 254 (1938).

65/  The C ourt h e ld :
[T ]h e  fo u r th  prong o f the  Complete Auto T ra n s it  
te s t  imposes the a d d it io n a l l im i t a t io n  th a t the 
measure o f  the ta x  must be reasonab ly  re la te d  to  
the  e x te n t o f the c o n tra c t ,  s ince  i t  is  the

con tinued
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o r r a te  o f  ta x a t io n  is  e s s e n t ia l ly  a m a tte r fo r  le g is la t iv e ,  and 

n o t j u d i c ia l ,  r e s o lu t io n . "  Id .  a t  627.

V I. AS 43.21 DOES NOT VIOLATE THE CONTRACT CLAUSE.

The companies c la im  th a t  A laska , by in c re a s in g  taxes on 

o i l  p ro d u c tio n , has ab ridged  the  terms o f  t h e i r  Prudhoe Bay 

leases in  v io la t io n  o f the  C o n tra c t Clause o f the  U n ited  S ta tes 

C o n s t itu t io n .  The th re s h o ld  in q u ir y  under the  C on trac t Clause is  

w he ther th e  s ta te  law  opera tes "as a s u b s ta n t ia l im pairm ent o f a 

c o n tra c tu a l r e la t io n s h ip . "  Energy Reserves Group, In c . v .  Kansas 

Power & L ig h t  Company,  U .S . , 74 L .E d .2d  569, 580 (1983).

The companies do n o t a sse rt th a t  th e re  has been any 

im pa irm ent o f  any a c tu a l lease  p ro v is io n ,  much le ss  a s u b s ta n tia l 

im pa irm en t. C.B. a t  75-77. In  t r u th ,  in  e n te r in g  in to , those 

le a s e s , the  s ta te  cou ld  n o t , and d id  n o t , c o n tra c t away i t s  power 

as a so ve re ig n  to  ta x  income earned in  the  s ta te .  The A laska

65/  con tin ue d
a c t iv i t ie s  o r presence o f the  taxpayer in  the  
S ta te  th a t  may p ro p e r ly  be made to  bear a ' j u s t  
share o f the ta x  b u rd e n .’ W estern L iv e  Stock v . 
Bureau o f  Revenue, 303 U.S. a t  254.

Commonwealth E d iso n , 453 U.S. a t 626. As the d is se n t p o in te d  
o u t,  any ad va lorem  ta x  w i l l  now s a t is fy  the  fo u r th  prong. Id . 
a t 645.

W ith o u t e x p la n a tio n , the  companies c la im  th a t  A la ska 's  
sepa ra te  acco un tin g  is  n o t re la te d  to  th e  e x te n t o f th e i r  
c o n ta c ts  w ith  the  s ta te . C.B. a t 42-43. AS 43.21 taxes p r o f i t s  
made on the  in - s ta te  p ro d u c tio n  o f o i l ,  ju s t  as Montana taxed the 
g ross v a lu e  o f lo c a l c o a l. I f  a n y th in g , the n , A la s k a 's  ta x a tio n  
o f  the  n e t income from  in - s ta te  p ro d u c tio n  is  fundam enta lly  
f a i r e r  than M ontana's ta x  on the  gross re c e ip ts  from  in - s ta te  
p ro d u c tio n .

- 1 0 8 -



C o n s t itu t io n  p ro v id e s : "The power o f  ta x a t io n  . . .  s h a ll  no t be

. . .  c o n tra c te d  away . . . . "  66/

The companies' argument th a t  the  s ta te 's  o i l  lease

c o n tra c ts  im p lie d ly  immunize i t s  lessees from  changes in  the

s ta te 's  ta x  laws confuses the  s ta te 's  " r o le  as commercial p a rtn e r

w ith  i t s  r o le  as s o v e re ig n ."  M e rrio n  v . J i c a r i l l a  Apache T r ib e .

455 U.S. 130 (1982). J i c a r i l l a  disposes o f  th is  issue :

Even where the  c o n tra c t a t issue  re q u ire s  payment 
o f  a r o y a l ty  fo r  a lic e n s e  o r fra n c h is e  issued by 
the  governm ental e n t i t y ,  th e  governm ent's power to  
ta x  remains un less " i t  has been s p e c i f ic a l ly  
su rrendered  in  terms w hich adm it o f  no o th e r 
reasonab le  in te r p r e ta t io n . "  S t. Lou is  v .  U n ited  
R. Co. , 210 U.S. 266, 280 (190E7;

I d . a t  148. A cco rd , Lake S uperio r C onso lida ted  Iro n  Mines v .

L o rd , 271 U.S. 577, 581-82 (1926). See a lso  Exxon Corp. v .

E agerton, Comm’ r .  o f  Revenue o f Alabama,  U .S . , 76 L .E d .2d

497, 509-512 (1983).

V I I .  AS 43.21 IS PROPERLY RETROACTIVE TO JANUARY 1, 1978.

The companies b e lie v e  th a t  a r t i c le  I I ,  s e c tio n  18 o f  

the A laska C o n s t itu t io n  and AS 01 .10 .070 (a ) and ( f ) ( 3 )  re q u ire  

th a t  a r e t r o a c t iv i t y  p ro v is io n  re c e iv e  a tw o - th ird s  vo te  o f the 

le g is la tu r e  in  o rd e r to  be v a l id .  C.B. a t  77-78. 67/  Th is

66/ A laska Const, a r t .  IX , § 1.

67/ S e c tio n  4 o f  chap te r 110, 1978 SLA p rov ide s  th a t the  A ct
a p p lie s  r e t r o a c t iv e ly  to  January 1, 1978. S ec tion  5 p rov ides
th a t  the  A c t was e f fe c t iv e  im m ed ia te ly .
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argument has no b a s is  in  the  c o n s t i tu t io n  o r s ta tu te s  c ite d .  68/ 

I t  has a lso  been re je c te d  by the Utah Supreme Court (w ith  respect 

to  a s im i la r  Utah c o n s t i tu t io n a l p r o v is io n ) , 69/  and by Judge

Kalam arides in  N orth  Slope Borough v . G a lla g h e r, No. 3AN-76-4703 

(Super. C t . , 3 rd  Jud. D is t .  a t Anchorage, August 22, 1977), re v 'd  

on o th e r  grounds sub nom. N orth  Slope Borough v . Sohio Petroleum  

C orp. , 585 P .2d 534 (A laska 1978). R. 17138-41.

The companies f a i l  to  d is t in g u is h  between an e f fe c t iv e  

date  c lau se  and a r e t r o a c t iv i t y  c la u se . The fo rm er re q u ire s  a 

tw o - th ird s  v o te : the  la t t e r  does n o t.  Regardless o f  when an ac t

becomes e f fe c t iv e ,  i t  may govern tra n s a c tio n s  o r events o c c u rr in g  

p r io r  to  th e  a p p lic a b le  e f fe c t iv e  da te , o r ,  as in  th is  case, may 

concern income earned p r io r  to  i t s  enactm ent. AS 43.21 had an 

im m ediate e f fe c t iv e  da te , and sec. 5 , ch. 110, SLA 1978 — which 

e s ta b lis h e d  th a t  e f fe c t iv e  date - -  was passed by the 

c o n s t i t u t io n a l ly  r e q u is i te  tw o - th ird s  v o te . Once i t  became 

a p p lic a b le  law , by i t s  terms i t  governed income earned beg inn ing  

January 1, 1978. 70/  N oth ing  more is  re q u ire d  by e ith e r  s ta tu te

o r  the  A laska  C o n s t itu t io n .

68/ The o n ly  re fe re n ce  to  r e t r o a c t iv i t y  requ irem ents in  the 
STaska s ta tu te s  is  a t  AS 01 .10 .090, w hich says " [n ]o  s ta tu te  is  
re t ro s p e c t iv e  u n le ss  e xp re ss ly  dec la red  th e re in . "

69 / Mecham v . S ta te  Tax Commission, 410 P .2d 1008 , 1009 (Utah 
T ? 6 6 ) .

70/  The 1977 e d it io n  o f  the Manual o f  L e g is la t iv e  D ra ft in g
continued
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V I I I .  THE LOWER COURT PROPERLY ENTERED SUMMARY JUDGMENT IN 
FAVOR "OF TRE“ 5TATE":-------------------------------------------------------------------

There are no genuine issues o f m a te r ia l fa c t  in vo lve d

in  th is  case. The s ta te  has n o t con tes ted  a s in g le  m a te r ia l

a l le g a t io n  in  the  companies' fa c tu a l a f f id a v i t s ,  nor does i t  need 

to .  The companies' c la im s th a t  AS 43.21 is  n o t a form  o f 

separa te  a cco u n tin g , is  an unapportioned  ta x , is  in h e re n t ly  

a r b i t r a r y ,  and leads to  double ta x a t io n ,  are a l l  issues o f law.

A t m ost, these issues in v o lv e  competing th e o r ie s  o f  economists

and accountants on how income is  earned. As the low er co u rt 

p ro p e r ly  ru le d ,  the  d isp u te  among th e o r is ts  here  in vo lve s  

le g is la t iv e  fa c ts  fo r  w h ich  a t r i a l  is  n e ith e r  necessary nor 

a p p ro p r ia te . S ta te  v . E r ic k s o n , 574 P .2d 1, 4-6 (A laska 1978); 

Usery v . Tamiami T r a i l  Tours, In c . , 531 F.2d 224, 244-45 (5 th  

C ir .  1976). C.B. a t  79.

70/ con tinued
(L e g is la t iv e  A f f a i r s  Agency) was used fo r  b o th  the 1977 and 1978 
sessions o f the  le g is la tu r e .  That manual se ts  out the  in te rp la y  
between e f fe c t iv e  dates and r e t r o a c t iv i t y  s e c tio n s , c le a r ly  
t r e a t in g  them as two d is t in c t  m a tte rs :

The language [o f  a b i l l ]  p ro v id in g  f o r  re t r o a c t iv e  
a p p lic a t io n  shou ld  be se t ou t in  a separate 
s e c tio n  im m ed ia te ly  p reced ing  the  e f fe c t iv e  date 
s e c tio n , and where r e t r o a c t iv e  a p p lic a t io n  o f a 
p o r t io n  o r a l l  o f  a b i l l  is  d e s ire d , an immediate 
e f fe c t iv e  date shou ld  be used in  c o n ju n c tio n  w ith  
the  r e t r o a c t iv i t y  s e c tio n  and th e  se c tio n s  in  the 
b i l l  d e s ire d  to  be r e t ro a c t iv e .

Id .  a t 11 (emphasis added). See Rule 10 o f  the  U n ifo rm  Rules o f 
tKe A laska S ta te  L e g is la tu re  TRay 3, 1977); Rule 12, February
1973.

- I l l -



O nly one t r ia b le  issue  cou ld  have been ra is e d  in  th is  

l i t i g a t i o n  - -  th a t  fo r  these companies in  these ye a rs , AS 43.21 

produced a g ro s s ly  d is to r te d  ta x  base. See S ection  E. The 

s ta te 's  summary judgm ent m otion  fo rc e d  the  companies to  " [ t ] e l l  

us now what ev idence you have to  support your p o s it io n . "  Braund 

In c . v . W h ite , 486 P .2d 50, 54 (A laska 1971). "The th eo ry  under­

ly in g  a m otion  f o r  summary judgment is  s u b s ta n t ia l ly  the same as 

th a t  u n d e r ly in g  a m otion  f o r  d ire c te d  v e r d ic t . "  486 P .2d a t 53. 

The burden o f p ro v in g  a g ro s s ly  d is to r te d  r e s u l t  is  on the 

companies, and among t h e i r  many a f f id a v i t s ,  th e re  e x is t  no 

a lle g a t io n s  w h ich , i f  taken  as t ru e ,  would e n t i t l e  the companies 

to  r e l i e f .  There is  s im p ly  no need f o r  a t r i a l .  Indeed, o f  the 

seven a lle g e d  m a te r ia l issues l is t e d  in  the  companies' b r ie f ,  the 

issue  o f  g ro s s ly  d is to r te d  r e s u l t  is  n o t to  be found. C.B. 79- 

80.

As they  d id  be low , the  companies seek to  avo id  summary 

judgment by q u a r re lin g  w ith  the  s ta te 's  evidence on the  p ra c t ic a l  

consequences o f  v a r io u s  o u t -o f - s ta te  support fu n c t io n s . C.B. a t  

79-80. The s ta te ,  however, bears no burden o f  p ro o f on the 

m e rits  o f t h is  la w s u it .  I t s  m otion  seeks to  te s t  the  companies' 

p rim a fa c ie  case. See 6 M oore's Federa l P ra c t ic e  1 56.08 a t 

56-136 (2d ed. 1983). Thus, even i f  the  s ta te 's  evidence were 

d is b e lie v e d  in  i t s  e n t i r e t y ,  the  companies' e v id e n t ia ry  ledge r 

would rem ain b la n k .
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F in a l ly ,  the companies suggest th a t  summary judgment 

should  n o t be granted in  cases in v o lv in g  " im p o rta n t 

c o n s t i tu t io n a l is s u e s ,"  suggesting  th a t  the  s ta te 's  m otion is  

governed by A u lt  v.  Alaska S ta te  Mortgage A s s 'n , 387 P .2d 698 

(A laska 1963). C.B. a t 78. A u l t , however, stands o n ly  fo r  the  

p ro p o s it io n  th a t  d ispu ted  le g is la t iv e  fa c ts  should  no t be 

re so lve d  on the  b a s is  o f one co n c lu so ry , seven-paragraph 

a f f id a v i t .  387 P .2d a t 700. In  th is  case, the co u rt has a 

v i r t u a l  l ib r a r y  o f m a te r ia l on any economic o r accounting  m a tte r 

th a t  i t  m igh t f in d  p e r t in e n t .  Th is  c o u rt has re g u la r ly  approved 

the  use o f  C iv i l  Rule 56 to  re s o lve  im p o rta n t c o n s t i tu t io n a l 

q u e s tio n s , and the  companies' a lle g e d  excep tion  to  th a t ru le  

s im p ly  does n o t e x is t .  71/

In  summary, even i f  every m a te r ia l a l le g a t io n  in  the  

companies' a f f id a v i t s  were cons ide red  to  be t ru e ,  and the s ta te 's  

a f f id a v i t s  were d iscoun ted , the  s ta te  would nonethe less be 

e n t i t le d  to  judgment as a m a tte r o f  law.

71/ See, e .g . , W illia m s  v . Zobel (Zobe l I I ) ,  619 P .2d 448 
lA la s k a  1980); Douglas v .  G la c ie r  S ta te  Telephone C o., 615 P .2d 
580 (A laska  1980); H ic k l in  v . Orbeck, 565 P .2d 159 (A laska 1977); 
S ta te  v . Lew is , 559 P .2d 630 (A laska  1977); DeArmond v . A laska 
S ta te  Development C o rp ., 376 P .2d 717 (A laska 1962).
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CONCLUSION

The judgm ent o f  the  s u p e rio r  co u rt is  c o r re c t and should be

a ff irm e d .

R e s p e c tfu lly  subm itted  A p r i l  27, 1984.
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AFFIDAVIT OF ROBERT D. HEATH

STATE OF ALASKA )
)  s s .

FIRST JUDICIAL DISTRICT )

I ,  ROBERT D. HEATH, be ing  f i r s t  d u ly  sworn d e c la re :

1. I  am Commissioner o f  the Department o f  Revenue fo r  

th e  S ta te  o f  A laska  and have h e ld  th a t  post s in ce  January 21, 

1983.

2. I  d ire c te d  my s t a f f  to  p repare  the  fo llo w in g  

e s tim a te s  based on in fo rm a tio n  from  departm ent c o l le c t io n  

re c o rd s , ta x  re tu rn s ,  ta xpaye r f in a n c ia l  re p o r ts  and o the r 

so u rce s .

3. The f ig u re s  fo r  AS 43.21 ea rn ings and tax 

l i a b i l i t y  are based upon i n i t i a l  c o lle c t io n s  le ss  re funds and 

c r e d its  p lu s  a u d it  assessments c o lle c te d . Because AS 43.21 tax 

re tu rn s  are s t i l l  be ing  a u d ite d , the f ig u re s  below are  n o t f in a l



c o l le c t io n s .  M oreover, c e r ta in  re t ro a c t iv e  re funds and c re d its  

f o r  AS 43.21 ta x  years are  s t i l l  be ing processed.

4. E stim a tes  o f  AS 43.20 taxes under a m od ified

approach are based upon b es t a v a ila b le  in fo rm a tio n .

5. The f ig u re s  below r e f le c t  the  most c u rre n t

in fo rm a tio n  on th e  ea rn ings and taxes c o lle c te d  by th e  S ta te  o f

A laska  under AS 43.21 and my best judgment on what would have 

accrued had AS 4 3 .2 0 , as p re s e n tly  amended, been in  e f fe c t  d u ring  

the  same p e r io d . These f ig u re s  p e r ta in  o n ly  to  the a p p e lla n ts  in  

the  above-cap tioned  a c t io n ,  and do n o t co n s id e r e ith e r  the 

AS 43.21 o r p o s s ib le  AS 43.20 l i a b i l i t y  o f  o th e r  taxpaye rs .

6. The f ig u re s  below are expressed in  m il l io n s  o f 

c u r re n t d o lla rs  and have been rounded to  the  n e a re s t $1 m i l l io n .

7. T o ta l n e t income s u b je c t to  ta x  under AS 43.21

i s :

YEAR AS 43.21 EARNINGS TAXED

1979

1981

1978

1980

$ 1 ,588,000,000

4.125.000.000

7.637.000.000

7.617.000.000

TOTAL $20,967,000,000
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8 .  T o t a l  A S  4 3 . 2 1  n e t  c o l l e c t i o n s  t o  d a t e :

YEAR AS 43.21 NET COLLECTIONS

1978 $ 148,000,000

1979 387,000,000

1980 648,000,000

1981 838,000,000

TOTAL $2,021,000,000

9. Estim ated  a lte rn a te  ta x  l i a b i l i t y  under the

AS 43.20 m o d ifie d  fo rm u la  apportionm ent approach would be:

YEAR AS 43.20 ESTIMATED ALTERNATE TAX

1978 $ 66,000,000

1979 165,000,000

1980 • 216,000,000

1981 176,000,000

TOTAL $ 623,000,000

10. The ne t ta x  d if fe re n c e  between AS 43.21 tax

l i a b i l i t i e s  and e s tim a ted  AS 43.20 ta x  l i a b i l i t i e s  is :

YEAR DIFFERENCE BETWEEN AS 43.21
AND AS 43.20 TAX LIABILITY

1978 $ 82,000,000

1979 222,000,000

1980 432,000,000

1981 662,000,000

T O T A L  $ 1 , 3 9 8 , 0 0 0 , 0 0 0
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11. The es tim ated  in te re s t  th a t  would be payable on a 

re fu n d  o f the d if fe re n c e  between AS 43.21 and AS 43.20 ta x  

l i a b i l i t i e s :

YEAR INTEREST ON ESTIMATED REFUND*

1978 $ 40,000,000

1979 89,000,000

1980 138,000,000

1981 159,000,000

TOTAL $426,000,000

* In te r e s t  th rough 4 /27 /84

12. The es tim ated  t o t a l  re fu n d  l i a b i l i t y  o f the S ta te

YEAR ESTIMATED TOTAL REFUND LIABILITY

1978 $ 122,000,000

1979 311,000,000

1980 570,000,000

1981 821,000,000

TOTAL $1,824,000,000

F u r th e r  your a f f ia n t  s a ith  naugh t.

X S  :

Robert 0 . Heath, Commissioner 
Department o f  Revenue

SUBSCRIBED AND SWORN TO b e fo re  me th is  < £ 2 f^d a y  o f

A p r i l ,  1984.

N otary O u t l ie ,  S ta te  o f A laska 
My commission e x p ire s :
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A p p e n d i x  B

1. Memo from  F ra n k lin  F leeks , ta x  counse l, to  Senator John 
Huber, C h a ir , Committee on T a xa tion  and Revenue, 1 0 /9 /7 5 , R. 
8920-21 [D. 5-005, F. 55 a t 1 -2 ] .

2. Testim ony o f  M ilto n  L ip to n  b e fo re  House Finance Committee 
2 /1 3 /7 5 , R. 9039 [D. 5-009, F. 56 a t 100 ].

3. Testim ony o f M ilto n  L ip to n  b e fo re  S p e c ia l Committee on
T a xa tio n  and Revenue, 2 /1 4 /7 5 , R. 9122-26 [D. 5 -011, F. 56
a t 39-43.

4. Testim ony o f  M ilto n  L ip to n  b e fo re  Senate Resources 
Committee, 4 /14 /75  R. 9165-66 [D. 5 -012, F. 56 a t  39-40.

5. Testim ony o f  M ilto n  L ip to n  b e fo re  House Resources Committee 
4 /1 4 /7 5 , R. 9185, 9194-97 [D. 5-013, F. 56 a t 17, 2 6 -2 9 ].

6. Testim ony o f  M ilto n  L ip to n  b e fo re  the  L e g is la t iv e  C o u n c il, 
1 1 /5 /7 5 , R. 9225-26 [D. 5-014, F. 56 a t 2 0 -2 3 ].

7 .  Testim ony o f  M ilto n  L ip to n  b e fo re  the  J o in t  House and Senate
Resources Committee, 4 /1 6 /7 5 , R. 9237-38, 9247-50 [D. 5-045,
F. 56 a t  8 -9 , 1 8 -2 1 ].

8. Memo from  F ra n k lin  F leeks , ta x  counse l, Committee on
T a xa tio n  and Revenue to  Senator John Huber, 10 /16 /75 , R.
9449-50 [D. 5-027, F. 58 a t  8 -9 ] .

9. Testim ony o f  M ilto n  L ip to n  be fo re  th e  Senate Resources
Committee, 2 /1 2 /7 5 , R. 9005 [D. 5-007, F. 56 a t 2 4 ].

10. Testim ony o f  M ilto n  L ip to n  b e fo re  S p e c ia l Committee on
T a xa tio n  and Revenue, 2 /1 2 /7 5 , R. 9014-15 [D. 5-008, F. 56
a t 8 -9 ] .

11. M inutes from  a t a lk  between D ick  K ilg o re  o f Levy A ssocia tes
and Senator Huber, Senator C o l le t ta  and Judy W hitney,
7 /2 9 /7 5 , R. 9385-89 [D. 5 -021, F. 57 a t  1 -5 ] .

12. F i r s t  s t a f f  re p o r t  o f  In te r im  Committee on T a xa tio n  and
Revenue, 1 /9 /7 6 , R. 6334 [D. 6-022, F. 41 a t 4 ] ,

13. Second s t a f f  re p o r t  o f  S p e c ia l Committee on T a xa tio n  and
Revenue, 3 /1 6 /7 6 , R. 6491, 6503 [D 6-023, F. 41 a t  4, 1 6 ].

14. F in a l re p o r t  o f  S p e c ia l Committee on T a xa tio n  and Revenue, 
6 /2 9 /7 6 , R. 6581, 6584-5, 6588-6591 [D. 6-024, F. 41 a t 3, 
6 -7 , 1 0 -1 3 ].
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15. Memo from  Gregg E rickso n , D ire c to r  o f  L e g is la t iv e  Research 
S erv ices  to  Chancy C r o f t ,  C h a ir, In te r im  Committee on O il 
and Gas Leasing and T a xa tio n  P o lic y ,  9 /2 3 /7 6 , R. 6805-6807 
[D. 6 -026, F. 42 a t 8 -10] .

16. L e t te r  from  Senators Huber, O rs in i,  Rodey to  Senator C ro ft,  
5 /2 9 /7 6 , R. 6796-97 [D. 6-025, F. 42 a t 1 -2 ] .

17. Testim ony o f  M ilto n  L ip to n  b e fo re  Subcommittee on O il and 
Gas Leasing  and Taxing P o l ic ie s ,  1 1 /6 /76 , R. 6817-18 [D.
6-029, F. 42 a t  1 -2 ] .

18. Testim ony o f  Steve Cowper b e fo re  House Resources Committee 
H ea ring , 4/12 -  4 /1 4 /7 6 , R. 6821-22 [D. 6-196, F 42 a t 1 -2 ].

19. Testim ony o f M ilto n  L ip to n  b e fo re  Senate Resources Committee 
5 /5 , 5 /7  - 5 /1 0 /7 6 , R. 6927 [D. 6-203, F. 42 a t  1 1 ].

20. Testim ony o f  Ed S te rn e r b e fo re  the  Senate Resources 
Committee, 5/11 -  5 /1 5 /7 6 , R. 7043 [D. 6-209, F. 42 a t 2 6 ].

21. Testim ony o f  M ilto n  L ip to n  b e fo re  Senate Resources 
Committee, 4 /2 8 , 30, 5 /3 /7 6 , R. 7110-13 [D. 6-214, F. 42 a t 
1 9 -2 2 ].

22. Testim ony o f  M ilto n  L ip to n  b e fo re  the  House and Senate
Resources Committee J o in t  H earing , 3 /2 3 /7 6 , R. 7172 [D.
6-031, F. 43 a t  7 ] .

23. Testim ony o f  M ilto n  L ip to n  b e fo re  Senate Resources, 
3 /2 4 /7 6 , R. 7515, 7522-23 [D. 6-058, F. 43 a t 2 , 9 -1 0 ],

24. S p e c ia l R eport o f  H.C. W ainw righ t & Co. 1 /2 2 /7 6 , R. 7984 [D.
6-068, F. 45 a t  1 ] ,

25. Memo from  resea rch  departm ent o f  L .F . R o th s c h ild , "Proposed 
Tax Changes in  A laska " 1 /2 8 /7 6 , R. 8006 [D. 6-071, F. 45 a t 
1 ] .

26. Testim ony o f  M ilto n  L ip to n  b e fo re  Senate Resources 
Committee, 5 /3 /7 6 , R. 8332-33 [D. 6-085, F. 46 a t  10 -11 ].

27. Report by W .J. Levy C onsu ltan ts  C o rp ., "Approaches to  
C orporate  Income T a xa tio n  o f  O il In d u s try  O perations in  
A la s k a ", 12 /76 , R. 8449-51 [D. 6-107, F. 48 a t  1 -3 ] .

28. Statem ent o f  work by John Messenger and Gregg E rickson , 
9 /2 /7 6 , R. 8474 [D. 6-115, F 49 a t 1 ] .
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29. Notes by M ichae l Tanzer on Sohio Submission One, 1 2 /8 /7 6 , R. 
8526 [D. 6 -123 , F 50 a t 3 ] .

30. Report by W .J. Levy C onsu ltan ts  Corp. "A Note on Sohio 
Submission One, "  11/76, R. 8527-32 [D. 6-124, F. 50 a t 1 -6 ].

31. "O il/G a s  T a xa tio n  in  A la sk a ", p repared by Baerbel R. 
Sorensen, 7/76 - 12/76, R. 8829-30, 8835-36 [D. 6-158, F. 54 
a t  45-46, 5 1 -5 2 ].

32. The T a xa tio n  o f  the Petro leum  In d u s try  Under A la ska 's
C orporate  Income Tax by Jerome M. Zeifman and Kenneth G. 
A insw o rth , 1 /7 7 , R. 3236-37, 3254-61 [D. 7-001, F. 18 a t
2 -3 , 2 0 -2 7 ].

33. Testim ony o f Kenneth A insw orth  b e fo re  J o in t  House and Senate 
Resources, 3 /2 1 /7 7 , R. 3490 [D. 7-177, F. 18 a t  1 9 ].

34. Statem ents o f  Senator John Huber b e fo re  J o in t  House and
Senate Resources Committee m eeting , 3 /2 1 /7 7 , R. 3352 [D.
7-004, F. 18 a t 5 6 ].

35. Testim ony o f  Commissioner S te r l in g  G a llaghe r b e fo re  the 
J o in t  House and Senate Resources Committee, 3 /2 4 /7 7 , R. 3616 
[D. 7-173, F. 19 a t 1 0 ].

36. N o te s /o u tl in e  on o i l  and gas ta x a t io n ,  undated, R. 3591 [D.
7-143, F. 19 a t 2 ] .

37. Testim ony o f  R icha rd  K ilg o re  o f  Levy C onsu ltan ts  fo r  the 
J o in t  Senate and House Resource Committee, 3 /2 1 /7 7 , R. 3829 
[D. 7-018, F. 22 a t 3 ] .

38. Memo from  D ick  Haggart to  Subcommittee on O i l  and Gas 
Leasing and Taxing P o lic ie s ,  1 /5 /7 7 , R. 4695-96 [D. 7-041, 
F. 28 a t  1 -2 ] .

39. L e t te r  o f  t r a n s m it ta l f o r  le g is la t io n  by Governor Jay
Hammond to  Hugh Malone, Speaker o f  th e  House, 3 /8 /7 7 , R.
4752-53 [D. 7-051, F. 30 a t 1 -2 ] .

40. Testim ony o f John Messenger b e fo re  House Finance Committee,
5 /9 /7 7 , R. 4755 [D. 7-052, F 30 a t  2 ] .

41. Finance Committee Chairm an's R eport f o r  CS fo r  HB 322,
R. 4758 [D. 7-053, F. 30 a t 1 ] ,

42. Statements o f  Senator C ro f t  b e fo re  Senate Finance Committee,
5 /2 1 /7 7 , R. 4759 [D. 7-054, F. 30 a t 1 ] .
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43.

44.

45.

46.

47.

48.

49.

50.

51.

52.

53.

54.

55.

56.

57.

W a inw righ t S e c u r it ie s  In c . ,  In d u s try  Review o f  Petroleum  
In d u s try :  N orth  Slope O i l  and Gas, 4 /1 /7 7 , R. 4911-12 [D.
7 -061, F 32"a t ' 33-34]T "

Memo from  B ria n  Rogers to  R epresen ta tive  C la rk  G ruening, 
4 /1 1 /7 7 ) ,  R. 4877 [D. 7-060, F. 32 a t  3.

Memo from  Commissioner S te r l in g  G a llagher to  Governor Jay 
Hammond, 11 /14 /77 , R. 5208 [D. 7-096, F 35 a t 1 ] .

Memo from  Kay Brown to  Senator John Rader, 2 /2 7 /78 , R. 1628 
[D. 8 -001 , F. 1 a t 1 ].

Memo from  Kay Brown to  Senator John Rader, 2 /6 /7 8 , 
R. 1632-33 [D. 8-002, F. 1 a t  1 -2 ] .

Memo from  Steve M izera to  John Messenger, 2 /1 0 /7 8 , R. 1638 
[D. 8 -003 , F. 1 a t 2 ] .

Testim ony o f  Gregg E rickso n  b e fo re  Senate Resources 
Committee, May 1978, R. 1654-55, 1658 [D. 8-005, F. 1 a t 
1 1 - 1 2 ] .

Memo from  Kay Brown to  Senator John Rader, 12 /22 /77 , R. 1661 
[D. 8 -006 , F. 1 a t 1 ] .

L e t te r  from  R ep rese n ta tive  Hugh Malone to  Jan ice  Helm ick, 
4 /1 7 /7 8 , R. 1663-64 [D. 8 -007 , F.‘ 1 a t 1 -2 ].

Testim ony o f S te r l in g  G a llaghe r be fo re  Senate Resources 
Committee 2 /2 2 /7 8 , R. 1699-1704 [D. 8-125, F 2 a t  1 -6 ].

L e t te r  from  A tto rn e y  General Avrum Gross to  Governor 
Hammond, 6 /2 2 /7 8 , R. 1690-91 [D. 8-014, F. 2 a t 1 -2 ] .

L e t te r  from  Governor Jay Hammond to  R epresen ta tive  
Hugh Malone and Senator John Rader, 7 /5 /7 8 , R. 1695 [D.
8-015, F. 2 a t  1 ].

Testim ony o f M ilto n  L ip to n  b e fo re  J o in t  Resources Committee, 
1 /2 5 /7 8 , R. 1920-22 [D. 8 -018, F. 4 a t 1 -3 ].

Testim ony o f M ilto n  L ip to n  b e fo re  Senate Resources 
Committee, 3 /15 /78 , R. 2024-26, 2036-37, 2042 [D. 8-127, F. 
4 a t  15-17, 27-28, 3 3 ].

Testim ony o f  M ilto n  L ip to n  b e fo re  Senate Resources 
Committee, 4 /2 8 /7 8 , R. 2146 [D. 8-131, F. 4 a t 1 ] .
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58. A la s k a 's  O i l  and Gas Tax S tru c tu re : A Study w ith
Recommendations fo r  Improvement, p repared  by the  S ta te  o f 
A laska Department o f Revenue, 2 /77 , R. 5369-72 [D. 7—139, 
F. 35A a t V-15 -  V -1 8 ].

59. Statem ents o f  Senator Huber b e fo re  Senate Resources
Committee, 2 /8 /7 8 , R. 3000 [D. 8-130, F. 14 a t 8 ] .

60. Testim ony o f  Robert Moore b e fo re  Senate Resources Committee 
h e a rin g , 2 /8 /7 8 , R. 3013-15 [D. 8-130, F. 14 a t 2 1 -2 3 ].

61. Statem ents o f  Senator Huber b e fo re  Senate Resources
Committee, 2 /2 4 /7 8 , R. 2339, 2341 [D. 8-126, F. 5 a t 18, 
2 0 ] .

62. Statem ents o f  Senator C ro ft  b e fo re  Senate Resources
Committee, 2 /2 4 /7 8 , R. 2344, 2346-47, 2350, 2353 [D. 8-126, 
F. 5 a t 23, 25-26, 29, 3 2 ].

63. Prudhoe Bay F ie ld  and T rans-A laska  P ip e lin e  System, 
Comparative S ta te  Tax Burden Study, by A r th u r  Anderson & 
C o., 1 /7 8 , R. 2899 [D. 8-080, F. 13 a t  E x h ib it  V I I I ( a ) ] .

64. Memo from  R icha rd  H aggart, Research A n a ly s t,  L e g is la t iv e  
A f fa i r s  Agency to  Senator Kay Poland, 3 /3 1 /7 8 , R. 2794 [D.
8-067, F. 11 a t  3 ] .

65. Memo from  Barbara Sorenson, Research A n a ly s t, L e g is la t iv e  
A f fa ir s  Agency to  R ep resen ta tive  Nels Anderson, 5 /2 7 /7 6 , R. 
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SUM M ARY O F  L E G I S L A T I V E  H I S T O R Y

In tro d u c t io n

Passage o f  the  O i l  and Gas Corporate Income Tax

(AS 43.21) in  June 1978 cu lm ina ted  fo u r  years o f  in c re a s in g ly

in te n se  p u b lic  debate over the  a p p ro p r ia te  method o f ta x in g  the 

income o f o i l  and gas c o rp o ra tio n s . The documents assembled here 

c o n s t itu te  th e  fo rm a l and in fo rm a l le g is la t iv e  reco rd  o f th a t 

debate f o r  the  yea rs  1975 th rough 1978, the  p e rio d  d u ring  which 

the  income ta x a t io n  o f the  o i l  and gas in d u s try  was being 

cons ide red .

U n d e rly in g  the arguments f o r  o r a g a in s t ta x  re v is io n  

were w id e ly  d i f f e r in g  views o f  fa irn e s s .  The in d u s try  c le a r ly  

p re fe r re d  th e  s ta tu s  quo. I t  re je c te d  as u n fa ir  the idea th a t 

the  s ta te  co u ld  change the  ru le s  o f the  game a f te r  o i l  and gas

leases had been executed. That th e  s ta te  would ta x  beyond i t s

p rese n t needs was a lso  viewed as u n fa ir .

Those in  fa v o r o f  ta x  r e v is io n  countered th a t  s ince  the 

in d u s try  was e a rn in g  tremendous p r o f i t s ,  fa irn e s s  d ic ta te d  th a t 

i t  pay more ta xe s . Since these va lu a b le  nonrenewable resources 

belonged to  fu tu re  as w e ll as p rese n t gene ra tions  o f A laskans, i t  

was argued th a t  the  o i l  and gas revenues should be ra is e d  to  

s a t is f y  fu tu re  needs.

D esp ite  th is  u n d e rly in g  issue  o f fa irn e s s , the 

documentary re c o rd  assembled here co n ta in s  few e x p l ic i t
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d iscu ss io n s  o f i t .  R a the r, the debate focused on s p e c if ic  le g a l,  

economic and a d m in is tra t iv e  issu e s .

The Issues

The documents in c lu d e d  in  th is  h is to r y  d e lin e a te  the 

issues w h ich  emerged in  the  course o f  the debate. A lm ost a l l  the 

issu e s  f e l l  in to  a t le a s t  one o f  the  fo llo w in g  c a te g o rie s :

1. C o n s t itu t io n a l and s ta tu to ry  c o n s tra in ts  on 

A la s k a 's  ta x in g  powers.

2. In d u s try  p r o f i t a b i l i t y  and the adequate r e f le c t io n  

o f  th a t  p r o f i t a b i l i t y  in  the  s ta te 's  income ta x  system.

3. Revenues th a t  cou ld  be expected from  a g iven  ta x  

p o l ic y  and the  requ irem en t f o r  such revenue in  the fu tu re .

4. Tax burden o f  p a r t ic u la r  p roposa ls  and the 

r e s u l t in g  o v e ra l l  ta x  burden imposed by lo c a l,  s ta te  and fe d e ra l 

ju r is d ic t io n s .

5. The e f fe c ts  o f  ta x  changes on fu tu re  investm ent

d e c is io n s .

6. E q u ity  o f  ta x  burden among d i f fe r e n t  businesses.

7. A d m in is tra t iv e  burdens o f d i f fe r e n t  ta x  p ro p o sa ls .

8. P u b lic  o p in io n  in  A laska on pending ta x  p ropo sa ls . 

The number o f  issues d iscussed , t h e i r  exhaustive

tre a tm e n t and the  m o d if ic a t io n s  made to  le g is la t io n  as a r e s u l t  

o f  the  debate o f  these issues are re f le c te d  in  the e n t ire  

le g is la t iv e  h is to r y  and in d ic a te  the d e lib e ra te  le g is la t iv e  

process th a t  was a t  w ork. As the documents here r e f le c t ,  the



le g is la tu r e  h e ld  63 h e a rin g s . A t these h e a rin g s , the  le g is la tu re  

heard  numerous w itnesses and considered dozens o f le g a l and 

economic re p o r ts  over a fo u r-y e a r  p e rio d . In  these tes tim on ie s  

and re p o r ts ,  the le g is la tu re  re ce ived  w id e ly  d iv e rg e n t v iew po in ts  

as expressed by le g is la to r s ,  le g is la t iv e  s t a f f ,  a d m in is tra t io n  

o f f i c i a l s ,  c o n s u lta n ts , o i l  in d u s try  re p re s e n ta tiv e s , business 

in t e r e s t s , N a tive  le a d e rs , m u n ic ip a l o f f i c i a l s , p u b lic  in te re s t  

g roups, and o th e r concerned c i t iz e n s .

The P a r t ic ip a n ts  ,,,,

As the  documents here  r e f le c t ,  th e re  was a core group 

o f  p a r t ic ip a n ts  who were p a r t ic u la r ly  im p o rta n t in  the  co rpo ra te  

income ta x  debate. These p a r t ic ip a n ts  were im p o rta n t because 

th e y  p ro v id e d  th e  le g is la tu r e  w ith  the most d e ta ile d  in fo rm a tio n  

on and a n a ly s is  o f the issues th a t  were cons ide red . Perhaps 

s in g u la r ly  im p o rta n t among them was the f i r m  o f  W a lte r J . Levy 

and A sso c ia te s . W a lte r Levy, M ilto n  L ip to n  and R ichard  K ilg o re  

o f  th a t  f i r m  began the co rp o ra te  income ta x  debate w ith  th e ir  

c r i t ic is m s  o f AS 43.20 and fa th e re d  the  b a s ic  separate  accounting  

concept which u lt im a te ly  became the b a s is  f o r  AS 43.21. W hile  

the  A laska Senate r e l ie d  on the  economic advice  o f M ilto n  L ip to n , 

the  A laska  House re ta in e d  M ichae l Tanzer o f  Tanzer Economic 

A sso c ia te s  as i t s  economic c o n s u lta n t. Tanzer Economic 

A s s o c ia te s , a New York based economic c o n s u lt in g  f i r m ,  produced 

th e  f i r s t  d e ta ile d  o i l  and gas p r o f i t a b i l i t y  s tudy  f o r  the  Alaska 

S ta te  L e g is la tu re .
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A lso  im p o rta n t were P ro fessors  Jerome Zeifman and 

Kenneth A in sw o rth . They were re ta in e d  by the  le g is la tu re  and the 

a d m in is tra t io n  and were r e l ie d  on e x te n s iv e ly  by the 

a d m in is tra t io n  in  i t s  co rpo ra te  income ta x  p ro p o sa l. Zeifman and 

A insw orth  had s u b s ta n t ia l experience in  the  s ta te  ta x  f i e ld  

hav ing  served as C h ie f Counsel and S ta f f  Econom ist, re s p e c t iv e ly ,  

f o r  the  S p e c ia l Subcommittee on S ta te  T a xa tio n  on In te rs ta te  

Commerce o f  th e  U.S. House o f R epresen ta tives  ( W i l l is  Committee). 

The W i l l i s  Committee produced the  "R eport o f the  S pec ia l 

Subcommittee on S ta te  T a xa tio n - o f  In te r s ta te  Commerce o f the 

Committee on the  J u d ic ia ry  o f the  House o f R e p re s e n ta tiv e s ,"  H. 

Rep. No. 1480, 88 th  Cong., Sess. (1964) which is  p rob a b ly  one o f 

the  most d e ta i le d  s tu d ie s  o f  s ta te  income ta x a t io n  to  da te .

O ther c o n s u lta n ts  having less  im p o rta n t ro le s  inc lu d e d  

Paul Hartman, Joseph W itherspoon, W a lte r Meed (law  school 

p ro fe s s o rs ) ,  Edward S c h a ffe r , Joseph Kemp and N ia l T rim b le  

(econom is ts ) .

W ith in  the  le g is la tu re  th e re  were many le g is la to r s  who 

were a c t iv e ly  in v o lv e d  in  the income ta x  debate. Senator 

Chancy C r o f t ,  Senator John Huber and R ep rese n ta tive  Steve Cowper 

were among the  most a c t iv e ly  in v o lv e d  hav ing  each proposed 

le g is la t io n  re v is in g  the  co rpo ra te  income ta x .

Senator Chancy C ro ft  served as p re s id e n t o f  the  Senate 

d u rin g  the 1975 and 1976 le g is la t iv e  sess ions . He served as 

chairman o f the  In te r im  Committee on O il  and Gas Leasing and 

Taxing P o lic ie s  in  1976 and was a member o f the  Senate Resources
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and F inance Committees in  1977 and 1978. Senator John Huber was 

chairm an o f  the  S pec ia l Committee on T axa tion  and Revenue in  1975 

and 1976 and served on the  Senate Resources Committee in  1977 and 

1978. R ep resen ta tive  Steve Cowper served as a member o f the 

House F inance Committee in  1975 and 1976 and as i t s  chairman in  

1977 and 1978. S ta f f  o f  the  L e g is la t iv e  A f fa i r s  Agency's 

Research D iv is io n ,  Finance D iv is io n ,  le g is la t iv e  com m ittees, and 

in d iv id u a l  le g is la to r s ,  p layed  im p o rta n t ro le s  in  ana lyz in g  

te s tim o n y  and re p o r ts . They a lso  p rov ided  independent 

in fo rm a tio n  ■ to.,.. the le g is la tu r e .  - Gregg E rickson  and 

R icha rd  H aggart o f  the L e g is la t iv e  A f fa ir s  Agency, Research 

D iv is io n ;  J im  Rhode, s t a f f  a s s is ta n t to  the House Finance 

Committee; and Kay Brown and Connie Barlow , le g is la t iv e  

a s s is ta n ts  to  Senator John Radar made e x tens ive  a n a ly s is  o f  the 

income ta x  issue  and t h e i r  a n a ly s is  is  con ta ined  in  th is  

le g is la t iv e  h is to r y .

Commissioner S te r l in g  G a lla gh e r, Deputy Commissioner 

John Messenger, Petroleum  Revenue D ire c to r  Tom W illia m s  and o th e r 

o f f i c i a l s  o f  the  A laska Department o f Revenue p a r t ic ip a te d  

e x te n s iv e ly  th roughout the  le g is la t iv e  c o n s id e ra tio n  o f the 

co rp o ra te  income ta x  is s u e . In  a d d it io n  to  th e i r  p o lic y  

recom m endations, the A laska Department o f Revenue p rov ided  

s p e c if ic  te c h n ic a l and a d m in is tra t iv e  in fo rm a tio n  and a n a ly s is  to  

the  le g is la tu r e  in  i t s  c o n s id e ra tio n  o f the issues .
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There was a lso  p a r t ic ip a t io n  by o f f i c i a l s  o f se ve ra l 

N a tive  c o rp o ra tio n s , business le a d e rs , consumer groups and o the r 

concerned c i t iz e n s .

The ta xp aye rs , t h e ir  c o n s u lta n ts  and in d u s try  

o rg a n iz a tio n s  p a r t ic ip a te d  e x te n s iv e ly  in  the  le g is la t iv e  debate. 

Those in d u s try  members who p a r t ic ip a te d  the  most in  the p u b lic  

debate in c lu d e d  R ichard  Donaldson (SOHIO), Ken Show alter (SOHIO), 

Monty T a y lo r (EXXON), Marc S in g le to ry  (ARCO) and L a rry  W ilson 

(UNION O IL ) . The A laska  O i l  and Gas A s s o c ia tio n  (AOGA) 

co o rd in a te d  a s u b s ta n t ia l p o r t io n  o f  the in d u s try  p re s e n ta tio n s . 

For example, i t  commissioned a p u b lic  o p in io n  survey by D ittm an 

Research A ssoc ia tes  on o i l  and gas ta x a t io n .  I t  re ta in e d  se ve ra l 

law yers in c lu d in g  John W arren, Gary Boren and Leonard K u s t, who 

t e s t i f i e d  on the  in d u s t r y 's  b e h a lf in  1978. AOGA a lso  h ire d  the 

accoun ting  f i r m  o f  A r th u r  Anderson and Company to  prepare a 

com parative  ta x  burden s tu d y .

The Forum

Some p a r t  o f  th e  p u b lic  debate over the  co rpo ra te  

income ta x  re v is io n  took  p lace  o u ts id e  the  le g is la tu r e .  There 

were many newspaper a r t i c le s ,  e d i to r ia ls  and ra d io  and te le v is io n  

s to r ie s  th a t  c a r r ie d  in fo rm a tio n  about the co rp o ra te  income ta x  

issu e  as w e l l  as the  p o s it io n s  o f the  va rio u s  p a r t ic ip a n ts .  The 

in d u s try  c a r r ie d  on an e x te n s ive  newspaper, ra d io  and te le v is io n  

a d v e r t is in g  campaign w h ich  served to  p resen t t h e i r  p o s it io n  on 

the  ta x a t io n  is su e s . In  a d d it io n ,  va rio u s  p a r t ic ip a n ts  made
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speeches to  community groups and business o rg a n iz a tio n s . 

A lth o ug h  none o f th is  p o r t io n  o f the  p u b lic  debate is  in c luded  in  

the  documentary h is to r y ,  i t  la rg e ly  m irro re d  the debate w ith in  

the  le g is la tu r e .  For example, the arguments made by the  in d u s try  

in  i t s  adve rtise m e n ts  and in  speeches b e fo re  business groups were 

arguments w h ich  were made to  the  le g is la tu re  in  the form  o f 

te s tim o n y  and p o s it io n  papers. S im i la r ly ,  newspaper a r t ic le s  

re p o rte d  th e  p o s it io n s  con ta ined  in  re p o rts  and in  testim ony 

g ive n  b e fo re  the  le g is la tu re .

The documentary h is to r y  here co n ta in s  the p u b lic  debate 

w ith in  the  le g is la tu r e .  I t  co n ta in s  the  tes tim on y , re p o r ts , 

p o s it io n  p a p e rs , memoranda and le t t e r s  th a t  were presented to  

le g is la t iv e  committees and in d iv id u a l le g is la to r s .  There were 

s e ve ra l com mittees which considered income ta x  le g is la t io n  and 

w h ich  re c e iv e d  the  in fo rm a tio n  and a n a ly s is  con ta ined  in  the 

documents com piled here . There were two s tand ing  committees in  

each house o f  the  le g is la tu re  w hich considered the co rpo ra te  

income ta x  is s u e . These committees were the  Resources and 

Finance Committees. In  a d d it io n  to  these s tand ing  committees, 

th e re  were two s p e c ia l committees th a t  were e s ta b lis h e d  to  rev iew  

th e  income ta x  is s u e . These s p e c ia l committees were the  S pec ia l 

Committee on T a xa tio n  and Revenue e s ta b lis h e d  in  1975 and the 

In te r im  Committee on O il and Gas Leasing and Taxing P o lic ie s  

e s ta b lis h e d  in  1976.
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The L a rg e r C ontext

The issues were n o t cons ide red  in  a vacuum, and the 

le g is la t iv e  h is to r y  documents r e f le c t  th a t  fa c t .  D iscove ry  o f 

the  Prudhoe Bay o i l  f i e l d ,  r e c e ip t  o f  $900 m i l l io n  on bonus b id s  

a t  th e  1969 lease s a le , c o n s tru c t io n  o f  the Trans A laska 

P ip e lin e ,  c o n s id e ra tio n  o f  a proposed gas p ip e l in e ,  e x p lo ra t io n  

in  th e  O ute r C o n tin e n ta l S h e lf ,  the  fo rm a tio n  o f the  OPEC o i l  

c a r te l  and i t s  e f fe c t  on w o r ld  o i l  p r ic e s  and fe d e ra l p r ic e  

c o n tro ls  a l l  p rov ided  the  backdrop fo r  c o n s id e ra tio n  o f  the 

co rp o ra te  income ta x  is s u e . • Government expend itu res  to  meet the 

needs o f  th e  s ta te  grew d e s p ite  de lays in  re c e iv in g  revenue from  

N o rth  Slope p ro d u c tio n . The im pact o f  o i l  in d u s try  a c t i v i t i e s ,  

p a r t ic u la r ly  c o n s tru c t io n , on the  s ta te 's  economy and l i f e  s ty le  

was a s ig n i f ic a n t  concern o f  le g is la to r s .  The massive in f lu x  o f 

peop le  and c a p ita l a sso c ia te d  w ith  b u ild in g  the  Trans A laska 

P ip e lin e  had touched most A laskans and w h ile  many o f  the  e f fe c ts  

were p o s i t iv e ,  the  problems o f  th a t  im pact were cons idered  by the  

le g is la tu r e .

Policym akers may a ls o  have been in flu e n c e d  by th e ir  

d e lib e ra t io n s  on re la te d  o i l  and gas issu e s , such as le a s in g  

p o l ic y ,  env ironm en ta l q u e s tio n s , such as o i l  s p i l l  le g is la t io n ,  

and — most s ig n i f ic a n t ly  — the  severance ta x  (w hich were a l l  

under re v ie w  d u rin g  th is  same p e r io d ) .
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SETTING THE STAGE 1949-1974 

Between 1949, when the  t e r r i t o r y 's  co rpo ra te  income ta x  

was adopted (ch . 115, SLA 1949) and 1978, the  s tru c tu re  o f the 

co rp o ra te  income ta x  had remained r e la t i v e ly  unchanged. The 

A laska  ta x  base p iggy-backed the  fe d e ra l ta x  base. The income o f 

m u lt i - s ta te  c o rp o ra tio n s  was a p p o rtio ne d  to  A laska based upon a 

th re e  fa c to r  fo rm u la  c o n s is t in g  o f  p ro p e r ty ,  p a y ro l l  and sa le s . 

U n t i l  1978, A la s k a 's  co rpo ra te  ta x  s t ru c tu re  was the model o f 

s ta te  ta x  u n ifo rm ity .  In  1959, A laska  adopted the Uniform  

D iv is io n  o f  Income fo r  Tax -Purposes A c t. T h is  A c t, p ro v id in g  a 

u n ifo rm  method o f  a p p o rtio n in g  income o f  m u lt is ta te  c o rp o ra tio n s , 

was d ra f te d  by the  N a tio n a l Conference o f  Commissioners on 

U n ifo rm  S ta te  Laws and was approved in  J u ly  1957.

In  1970, A laska adopted the  M u lt is ta te  Tax Compact (ch . 

124, SLA 1970) and jo in e d  the  M u lt is ta te  Tax Commission. The 

compact and i t s  govern ing  M u lt is ta te  Tax Commission were designed 

to ,  among o th e r  th in g s , b r in g  some measure o f  u n ifo rm ity  to  the 

a d m in is tra t io n  o f co rpo ra te  income taxes across the n a tio n . In  

a d d it io n ,  th e  commission p rov ide d  a mechanism under which s ta te s  

cou ld  p o o l t h e i r  a u d it in g  and enforcem ent e f fo r t s  w ith  respec t to  

taxpayers  do ing  business in  more than  one s ta te .

U n t i l  the  1970s, th e re  had n o t been much c r i t ic is m  o f  

the  s ta te 's  co rp o ra te  income ta x  system. A t le a s t two s tu d ies  

had review ed A la s k a 's  ta x  s t ru c tu re  b e fo re  1970 — Revenue and 

T a xa tio n  in  A laska  (A laska L e g is la t iv e  C o u n c il, January, 1962); 

Review o f  the  A laska  Tax S tru c tu re  (P ea t, M arw ick, M itc h e l l &
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C o., December 31, 1968). A lthough these s tu d ie s  con ta ined  some 

m ild  c r i t ic is m  o f  A la s k a 's  co rp o ra te  income ta x , they e s s e n t ia l ly  

supported  th e  b a s ic  s tru c tu re  o f  the  fe d e ra l ta x  base and u n ifo rm  

a p p o rtio n m e n t.

U n t i l  the  1970s, A laska lacked the  resources and s t a f f  

to  a d m in is te r  the  co rp o ra te  income ta x  e f f e c t iv e ly .  U n t i l  the 

m id-1970s co rp o ra te  income ta x  re tu rn s  were g e n e ra lly  accepted as 

f i l e d ,  whether they re p o rte d  on an apportionm ent o r separate 

accoun ting  b a s is . U n t i l  the  m id-1970s, no f i e l d  a u d its  were 

conducted and o n ly  m athem atica lrchecks o f co rpo ra te  re tu rn s  were 

made.

As A la s k a 's  ta x  o f f i c i a l s  in  the  e a r ly  1970s began to  

re v ie w  the  co rp o ra te  ta x  re tu rn s  th a t  had been f i l e d  in  A laska , 

ta lk e d  w ith  ta x  a d m in is tra to rs  in  o th e r  s ta te s  and p a r t ic ip a te d  

in  j o i n t  a u d its  o f the  M u lt is ta te  Tax Commission, they became 

convinced th a t  apportionm ent was the  r ig h t  approach. They saw 

separa te  accoun ting  as a method used by m u lt i - s ta te  co rp o ra tio n s  

f o r  ta x  avo idance. Th is  v iew  was b o ls te re d  by the fa c t  th a t  most 

m u lt i - s ta te  companies who had re p o rte d  on a separate  accounting  

b a s is  in  p a s t years had re p o rte d  no income in  A laska . U n like  

t h e i r  suppo rt f o r  fo rm u la  apportionm en t, A laska ta x  o f f i c ia l s  

became in c re a s in g ly  d isenchanted w ith  the  fe d e ra l ta x  base. For 

example, in  1975 the  Department o f  Revenue proposed th a t  A laska 

adopt i t s  own ta x  ra te  schedule and d is a llo w  c e r ta in  s p e c ia l 

fe d e ra l d e d u c tio n s , c re d its  and exem ptions.
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In  a d d it io n  to  the  Department o f  Revenue, o the r vo ices 

o f d is s a t is fa c t io n  w ith  the  co rpo ra te  income ta x  were ra is e d  

d u rin g  the  e a r ly  p a r t  o f  the 1970s.

The A dvice  o f  W a lte r J . Levy & A ssoc ia tes

As e a r ly  as 1970, le g is la t iv e  c o n s u lta n t W a lte r Levy 

p re d ic te d  A laska  would n o t see much income ta x  revenue from  the 

o i l  companies u n le ss  the  ta x  law was changed. 1 / He e labo ra ted  

on th is  in  1971 n o tin g  th a t  A laska shou ld  expect to  re ce ive  

r e la t i v e ly  l i t t l e  income tax- revenues from  the  in d u s try ,  n o t o n ly

because o f  th e  apportionm ent fo rm u la , b u t a lso  because the s ta te

ta x  was based on fe d e ra l ta xa b le  income w hich  he asserted  u s u a lly  

amounts to  v e ry  l i t t l e  anyway. 2 /

W a lte r L evy ’ s co lle a g u e , M r. M ilto n  L ip to n , was a lso  

speaking o u t about the  need fo r  co rp o ra te  income ta x  re v is io n  in  

the  e a r ly  1970s. Speaking b e fo re  the Senate Resources Committee 

in  1973, he adv ised  the le g is la tu re  to  in s u re  th a t ,  " . . .  incomes 

earned in  the  s ta te  are w ith in  the  s ta te ’ s income ta x in g  pow er." 3 /

1/ W a lte r Levy, "T ra n s c r ip t  o f  Telephone C onversa tion , May 13, 
1970," p. 14.
2/ W a lte r Levy, "Testim ony Before the  P ip e lin e  Impact Committee 
By W a lte r Levy and M ilto n  L ip to n , March 23, 1971," pp. 36, 37.
3/ M ilto n  L ip to n ,  "Remarks Made by M ilto n  L ip to n  on October 22, 
T973 B efore  the  Senate Resources C om m ittee," p . 20.
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L ip to n  argued th a t  the  s ta te 's  income ta x in g  power is  the  on ly  

way i t  w i l l  be ab le  to  in s u re  a reasonable  sh a rin g  o f the 

economic b e n e f its  o f resou rce  p ro d u c tio n  in  the  s ta te .

In  address ing  a j o i n t  m eeting o f  th e  House and Senate 

Resources Committees in  1974, responding to  d e ta ile d  questions 

from  R e p resen ta tives  Tom F in k  and Russ M eekins, M ilto n  L ip to n  

aga in  urged the  le g is la tu r e  to  rev iew  the  s ta te 's  co rpo ra te  

income ta x . L ip to n  s a id  th e  e x is t in g  law would r e s u l t  in  many 

p re s s in g  problem s when i t  came to  ta x in g  co rp o ra te  income from  

o i l  and gas o p e ra tio n s . He -urged the s ta te  to :  (1) id e n t i f y  and

ta x  the  income generated in  A laska d i r e c t l y ,  n o t by 

appo rtionm en t; (2 ) e s ta b lis h  a method o f p u t t in g  th a t  income 

w i th in  reach o f  the  ta x in g  a u th o r i t ie s ;  and (3) e s ta b lis h  a s ta te  

p o l ic y  w ith  re sp e c t to  cos ts  and expenses a llo w a b le  under s ta te  

law . He p o in te d  ou t th a t  o i l  and gas p ro d u c tio n  w i l l  be much 

more p r o f i t a b le  than o th e r business a c t iv i t ie s  in  the  s ta te ,  and 

re v is io n s  to  the  co rp o ra te  income ta x  shou ld  take  th a t  in to  

accoun t. 4J  U n t i l  1974, the  le g is la tu re  igno red  th is  a dv ice .

In  1974, the  le g is la tu r e  s ig n i f ie d  i t s  beg inn ing  

in te r e s t  in  the  co rp o ra te  ta x  issue  by adop ting  HCR 78. The 

re s o lu t io n  d ire c te d  the L e g is la t iv e  C ounc il to  conduct "an

4 / M ilto n  L ip to n  in ,  " J o in t  H earing o f  the  House and Senate 
Resources Committees, March 6, 1974," (no page number).
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in te r im  stu d y  o f  th e  co rp o ra te  income ta x  s tr u c tu r e  in  A laska and 

o f  p o s s ib l e  a l t e r n a t e  s y s t e m s . . .  [c o n s id e r in g ]  among o th er  

t h in g s ,  th e  e f f e c t s  o f  u s in g  th e  f e d e r a l  system  as a m odel, th e  

m ethods o f  r e p o r t in g  income and th e  problem s o f  income 

s h i f t i n g . . . "

Though p r o p o sa ls  fo r  co n d u ctin g  a c o rp o ra te  income tax  

stu d y  w ere su b m itted  to  th e  L e g i s la t iv e  C ou n cil [L .H . Doc. 5 -0 2 9 , 

F i l e  58; L.H . Doc. 5 -0 3 0 , F i l e  583 , 5 /  a p p a ren tly  no a c t io n

o ccu rred  on th e  r e s o lu t io n  th a t  y e a r . The d eb ate  on the  

c o r p o r a te  incom e ta x  w ould b eg in  in  e a r n e s t  in  th e  fo llo w in g  

y e a r .

ANALYSIS BEGINS — 1975

In  1975 , a new. a d m in is tr a t io n  and l e g i s la t u r e  was 

p r e o c c u p ie d  w ith  s o lv in g  an im m ediate f i s c a l  c r i s i s .  The s t a t e ' s  

g e n e r a l fu n d , w h ich  had co n ta in ed  th e  $900 m i l l io n  from th e  1969 

Prudhoe Bay l e a s e  s a l e ,  was r a p id ly  d e p le t in g  and o i l  revenues  

from  Prudhoe Bay p r o d u ctio n  w ere s t i l l  two y ea rs  away. To so lv e  

th e  p rob lem , th e  s t a t e  p a ssed  th e O il and Gas R eserves Ad Valorem  

Tax. T h is  tem porary tax. was meant to  t id e  th e  s t a t e  over u n t i l  

p r o d u c tio n  from Prudhoe Bay began in  1977 . D esp ite  the

5 /  Where docum ents are  co n ta in e d  in  th e  accom panying f i l e s , th ey  
a re  r e fe r e n c e d  h ere  by our a s s ig n e d  document number and th e  f i l e  
number w here th e  document can be lo c a te d ;  th e  f i r s t  d i g i t  o f  the  
number i d e n t i f i e s  th e  year o f  i t s  c r e a t io n ,  i . e . ,  document 7-083  
b e a r s  a 1977 d a te .
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l e g i s l a t u r e ' s  p re o c c u p a tio n  w ith  th e  im m ediate f i s c a l  problem , 

th e  l e g i s l a t u r e  d id  b e g in  i t s  c o n s id e r a t io n  o f  th e  income ta x  

i s s u e .

On January 2 7 , 1975 , S en ate  P r e s id e n t  Chancy C roft

w ro te  to  Governor Hammond in form in g  him o f  h i s  appointm ent o f  a 

S p e c ia l  Committee on Revenue and T axation  to  stu d y  th e  co rp o ra te

incom e ta x . He n o ted  th a t  th e  appointm ent o f  th e  com m ittee was

done pursuant to  th e  p a ssa g e  o f  HCR 78 in  th e  p r e v io u s  s e s s io n .  

The com m ittee was to  c o o r d in a te  th e c o n s id e r a t io n  o f  income ta x  

p r o p o sa ls  in c lu d in g  th o se  m entioned  by th e  govern or in  h i s  budget

a d d r e s s .  C ro ft d ir e c te d  th e  com m ittee " to  rev iew  th e  fo llo w in g

a r e a s :

1 . The co rp o ra te  ta x  s tr u c tu r e .

2 . The c o r p o ra te  ta x  s tr u c tu r e  o f  th e  o i l  in d u s tr y  w ith
p a r t ic u la r  em phasis on such  th in g s  as p ercen ta g e  
d e p le t io n  a llo w a n ce  and in v estm en t ta x  c r e d i t .

3 . The ad van tages and d isa d v a n ta g es  o f  t a x a t io n  o f  o i l  in  
p la c e  by e l im in a t io n  o f  th e  p r e se n t  exem p tion .

4 . P o s s ib le  r e v i s io n  o f  th e  sev era n ce  ta x  law in  l i g h t  o f  
in c r e a s in g  o i l  p r i c e s .

5 . The d i f f e r e n c e  b etw een  r a t e s  o f  ta x a t io n  o f  o i l  and o f  
g a s .

6 . Such o th e r  m a tte r s  r e la t in g  to  ta x a t io n  o f  th e  o i l  and 
gas in d u s tr y  in  p a r t ic u la r ,  and ta x a t io n  in  g e n e r a l ,  as 
i t  deems a d v is a b le ."

S en ator John Huber was ap p o in ted  th e  chairm an o f  th e  

S p e c ia l  Committee on Revenue and T a x a tio n  and S en a to rs  P at Rodey 

and Joe  O r s in i w ere a p p o in ted  as a d d it io n a l  members. The 

com m ittee soon became known as th e  "Huber Committee" [L.H.
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D oc. 5 -0 1 5 , F i l e  5 7 ] ,  In  a l e t t e r  dated  January 30 , 1975,

G overnor Hammond applauded th e  appointm ent o f  th e  s p e c ia l  

com m ittee and p led ged  h i s  a d m in is tr a t io n 's  support [L.H. 

D oc. 5 -0 1 6 , F i l e  5 7 ] .

In  m id-February 19 7 5 , M ilto n  L ip ton  t e s t i f i e d  b e fo r e  

th e  S e n a te  R esou rces Committee on ways th e  s t a t e  co u ld  q u ic k ly  

r a i s e  s u b s t a n t ia l  a d d it io n a l  o i l  reven u es to  d e a l w ith  th e  

im m ediate reven u e c r i s i s .  D uring h i s  te s t im o n y , he a ls o  urged  

th e  l e g i s l a t u r e  to  u n d ertake an in -d e p th  s tu d y  o f  th e  s t a t e ' s  

c o r p o r a te  incom e ta x  b eca u se  he b e l ie v e d  th e  e x i s t in g  ta x  was 

" in e f f e c t u a l  l e g i s la t io n "  [L.H. D oc. 5 -0 0 7 , a t  2 4 , F i l e  5 6 ] .

S p eak ing b e fo r e  S en a to r  H uber's S p e c ia l  Committee on 

T a x a tio n  and R evenue, L ip to n  r e i t e r a t e d  th a t  one o f  th e  most 

e q u ita b le  ways fo r  ta x in g  th e  o i l  in d u str y  was through a 

c o r p o r a te  incom e t a x .  In  ord er  to  do t h i s ,  he argued , i t  i s  

a b s o lu t e ly  e s s e n t i a l  th a t  A la sk a  p r o p e r ly  i d e n t i f y  th e  income 

ea rn ed  w it h in  th e  s t a t e .  L ip to n  ad m itted  th a t  e s t a b l i s h in g  th e  

g r o s s  rev en u es  and a c c e p ta b le  d ed u c tio n s  would be d i f f i c u l t ,  but  

he argued  t h a t  i t  was a m anageable problem  [L.H. Doc. 5 -0 0 8 , 

F i l e  5 6 ] .  A co n tra ry  v iew  was e x p r esse d  in  a l e t t e r  to  Senator  

Huber from  a n o th er  c o n s u lta n t ,  Bob P a s c h a ll  [L.H. Doc. 5 -0 0 6 ,  

F i l e  5 7 ] ,  L ip to n  made v er y  s im ila r  remarks to  th e  l e g i s l a t u r e ' s  

F in a n ce  Committee [L.H. Doc. 5 -0 0 9 , F i l e  5 6 ] .

L ip to n  was s u g g e s t in g  some form o f  s e p a r a te  or d ir e c t  

a c c o u n tin g  ( th e  term s were u sed  in te r c h a n g e a b ly ) .
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In  su b seq u en t te stim o n y  to  S en ator H uber's com m ittee, 

L ip to n  s p e l l e d  o u t in  g r e a te r  d e t a i l  th e  problem s w ith  th e  

s t a t e ' s  e x i s t i n g  incom e ta x . L ip ton  e x p la in e d  th e problem  was 

n o t th e  ta x  r a t e ,  b u t how ta x a b le  income was i d e n t i f i e d .  He 

n o te d  th a t  th e  apportionm ent form ula d id  n o t work w e l l  fo r  A laska  

b ec a u se  s a le s  in  A lask a  a re  i n f in i t e s im a l  and su g g e s te d  th a t  th e  

form ula  a llo w s  o i l  com panies to  a l l o c a t e  f o r e ig n  income 

e ls e w h e r e , d e p le t io n  e lse w h e r e , e t c .  He su g g e s te d  th a t  th e  s t a t e  

a ttem p t some form  o f  " d ir e c t"  a cco u n tin g  o f  income earned w ith in  

th e  s t a t e  and con clu d ed  by- sa y in g  th e  s t a t e  would rem ain a t  a 

d i s t i n c t  d isa d v a n ta g e  i f  i t  s t i c k s  w ith  th e  apportionm ent form ula  

method o f  id e n t i f y in g  ta x a b le  income [L.H. Doc. 5 -0 1 1 , F i l e  5 6 ] ,  

In F ebruary , th e  a d m in is tr a t io n  p r e se n te d  a ta x  package  

to  th e  l e g i s l a t u r e  w hich c o n ta in e d  some r e v is io n s  to  th e  e x i s t in g  

c o r p o ra te  income ta x . These p r o p o sa ls  w ere th e  f i r s t  major b i l l s  

d e s ig n e d  to  c o r r e c t  d e f i c i e n c ie s  w ith  A la s k a 's  co rp o ra te  income 

ta x  sy stem . One m ajor d e f ic ie n c y  to  be rem edied  by th e  

l e g i s l a t i o n  was th e  c o n s ta n t ly  er o d in g  f e d e r a l  ta x  b a s e . The 

p rop osed  changes in c lu d e d  a d o p tin g  A la s k a 's  own ta x  r a te  

s c h e d u le , and e l im in a t in g  c e r t a in  ta x  c r e d i t s ,  d e d u c tio n s  and 

o th e r  f e d e r a l ly  a llo w e d  exem p tion s from th e  com p u tation  o f  

A la s k a 's  ta x  b a s e . Those p r o p o sa ls  w ere en a c ted  l a t e r  th a t  year  

[c h . 70 , SLA 1975; ch . 153 SLA 1 9 7 5 ]. D uring d is c u s s io n  o f  t h is  

l e g i s l a t i o n ,  th e  r e l a t i v e  m e r its  o f  form ula apportionm ent and 

se p a r a te  a c c o u n tin g  w ere d is c u s s e d  by th e  Department o f  Revenue. 

The departm ent e x p la in e d  th e  p a s t  problem s o f  in ad eq u ate
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en fo rcem en t o f  form ula apportionm ent r u le s  and th e  r e s u lt a n t  

r e p o r t in g  o f  se p a r a te  a cco u n tin g  l o s s e s  by m u lt i s t a t e  o i l  

co m p a n ies . The departm ent c le a r ly  fa v o red  form ula apportionm ent 

o v e r  s e p a r a te  a cco u n tin g  b eca u se  s e p a r a te  a cco u n tin g  p r esen ted  

th e  prob lem s o f  d eterm in in g  g r o ss  v a lu e  when a " sa le"  may n ev er  

h ave ta k en  p la c e  a t  th e  w e llh e a d , c a lc u la t in g  a llo w a b le  

d e d u c t io n s , and th e  p o t e n t ia l  f o r  co r p o r a te  m a n ip u la tio n s o f  

p r o f i t s  [L .H . D oc. 5 -0 3 3 , F i l e  59} L.H. Doc. 5 -0 3 4 , F i l e  5 7 ] .  

The rev en u e  o f f i c i a l s  gave exam ples show ing th e  advantages o f  

a p p ortion m en t o v e r  sep a ra te- a c c o u n tin g . W ith th e se  c o n f l i c t in g  

o p in io n s  by W alter  Levy and A s s o c ia te s  and th e  Department o f  

R evenue, th e  d eb a te  over se p a r a te  a cco u n tin g  v ersu s  form ula  

ap p ortion m en t was jo in e d .

In  A p r i l ,  M ilto n  L ip ton  was a g a in  b e fo r e  th e  

l e g i s l a t u r e  to  d is c u s s  ways to  r a i s e  rev en u es to  m eet the budget 

d e f i c i t .  Once more he d ep arted  from th e  s t a t e ' s  imm ediate f i s c a l  

problem s and spoke about th e  s t a t e ' s  need  to  make long term  

d e c is io n s  on i t s  co rp o ra te  income ta x  s tr u c t u r e .  He s ta te d  th a t  

th e  incom e ta x  i s  th e  u lt im a te  t o o l  by w hich th e  s t a t e  co u ld  

r e c e iv e  i t s  f a i r  sh are  o f  th e  b e n e f i t s  o f  o i l  p ro d u ctio n . He 

argued th a t  th e  incom e ta x  i s  keyed  to  p r o f i t a b i l i t y ,  ra th er  than  

p r o d u c t io n , p r o p e r ty  or some o th e r  v a lu e  w hich  does n o t r e p r e se n t  

th e  h e a lth  and v i a b i l i t y  o f  in d u s tr y  or i t s  a b i l i t y  to  pay. 

L ip to n  a s s e r t e d  th a t  he had been tr y in g  to  make t h is  p o in t  fo r  

s i x  y e a r s ,  and h e s tr o n g ly  urged  th e  l e g i s l a t u r e  to  study and 

r e v i s e  th e  c o r p o r a te  ta x  law [L.H. D oc. 5 -0 0 7 , F i l e  56; L.H.
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D oc. 5 -0 0 8 , F i l e  56; L.H. Doc. 5 -0 0 9 , F i l e  56; L.H. Doc. 5 -0 1 0 ,  

F i l e  56; L.H. D oc. 5 -0 1 1 , F i l e  56; L.H. Doc. 5 -0 1 2 , F i l e  56; L.H. 

Doc. 5 -0 1 3 , F i l e  5 6 ] .

A lth ough  th e  co rp o ra te  income ta x  i s s u e  was d is c u s se d  

s e v e r a l  t im es  more d uring th e  l e g i s l a t i v e  s e s s io n ,  no s p e c i f i c  

l e g i s l a t i o n  was in tro d u ced  or c o n s id e r e d . W ith adjournm ent o f  

th e  1975 s e s s io n  o f  th e  l e g i s l a t u r e ,  S en ator  H uber's Committee on 

T a x a tio n  and Revenue began s e r io u s  and d e t a i l e d  c o n s id e r a t io n  o f  

th e  c o rp o r a te  incom e ta x .  The com m ittee h ir e d  i t s  s t a f f ,  

c o n s is t in g  o f  Frank F le e k s , as ’ta x  c o u n s e l,  Edwin S te rn er  as th e  

co m m ittee 's  e c o n o m ist , and Ms. T erry Berman as r e se a r c h  

a s s i s t a n t .  The s t a f f  began work on th e  co rp o ra te  income ta x  

i s s u e  in  th e  in te r im  betw een l e g i s l a t i v e  s e s s io n s .

In  J u ly ,  S en ators Huber and C o l le t t a  m et w ith  

D ick  K ilg o r e , o f  W alter J . Levy and A s s o c ia t e s ,  to  d is c u s s  th e  

co r p o r a te  incom e ta x  [L.H. Doc. 5 -0 1 2 , F i l e  5 6 ] .  K ilg o r e  s ta te d  

th a t  th e  form u la  apportionm ent method o f  incom e ta x a t io n  appeared  

in a p p r o p r ia te  f o r  ta x in g  th e  incom e from o i l  and gas producing  

a c t i v i t i e s  in  A la sk a . F i r s t ,  s in c e  v i r t u a l l y  none o f  th e  Prudhoe 

Bay o i l  w ould b e s o ld  i n - s t a t e ,  th e  s a le s  f a c t o r  w ould be n e a r ly  

z e r o . Second , th e  p a y r o l l  f a c t o r  w ould be a lm ost as s l i g h t  as  

th e  s a le s  f a c t o r  s in c e  th e  b ig  employment area  in  th e  o i l  

in d u str y  i s  n o t  in  p ro d u c tio n , tr a n s p o r ta t io n  or r e f in in g ,  but in  

m a rk etin g , w hich  o ccu rs  n e a r ly  e n t i r e l y  o u ts id e  A la sk a . K ilg o r e  

c i t e d  th e  Departm ent o f  Revenue s t a t i s t i c s  w hich  showed th a t  th e  

form ula w ould  end up a p p o rtio n in g  about fo u r  p e rc en t o f  a t y p ic a l
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N orth  S lo p e  p r o d u c e r 's  income to  A la sk a , w h ile  a d ir e c t  

a c c o u n tin g  sy stem  co u ld  a l lo c a t e  up to  o n e - th ir d  o f  t h e ir  income 

t o  th e  s t a t e .

K ilg o r e  su g g e s te d  th a t  e s t a b l i s h in g  a g r o ss  v a lu e  or 

s e l l i n g  p r ic e  f o r  th e  p roduct would n o t  be d i f f i c u l t .  A llo c a t in g  

d e d u c tio n s  on th e  o th e r  hand, would be a problem  and he c i t e d  

ex a m p les .

He a l s o  c i t e d  s e r io u s  a d m in is tr a t iv e  problems in  

s u b s t i t u t in g  a crude o i l  p ro d u ctio n  f a c t o r  fo r  one o f  th e  o th e r  

ap p ortion m en t f a c t o r s .

In  November 1975 , M ilto n  L ip to n  was in  A laska to  

a d d ress  th e  L e g i s la t iv e  C ou n cil where he r e p e a te d  h is  comments 

and th o se  o f  R ichard  K ilg o r e  on th e  c o r p o ra te  incom e ta x . L ip ton  

s a id  th e  two m ajor a l t e r n a t iv e s  a v a i la b le  to  th e  l e g i s la t u r e  were 

e i t h e r  a d ir e c t  a c c o u n tin g  system  or s i g n i f i c a n t  m o d if ic a t io n s  to  

th e  ap p ortion m en t form u la . L ip ton  a ls o  s t a t e d  th a t  he thought 

th a t  d ir e c t  a c c o u n tin g  would be th e  m ost e f f e c t i v e  and th e  

f a i r e s t  way o f  ta x in g  t h i s  incom e. L ip to n  d id  re c o g n iz e  th a t  

d ir e c t  a c c o u n tin g  m ay. have l e g a l  problem s b u t th a t  he cou ld  n ot  

p r o v id e  p r o f e s s io n a l  in p u t on th a t  i s s u e  [L.H. Doc. 5 -0 1 4 ,  

F i l e  5 6 ] .

Though much o f  th e  im petus to  s tu d y  th e  co rp o ra te  

income ta x  came from th e  A laska S en ate  ( h e r e in a f t e r  " S en a te" ), * 

th e  A lask a  House o f  R e p r e se n ta t iv e s  ( h e r e in a f t e r  "H ouse"), was 

a ls o  i n t e r e s t e d .  The House F inance C om m ittee, ch a ired  by 

R e p r e s e n ta t iv e  M alone, had a Subcom m ittee on Revenue Sources
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c h a ir e d  by S te v e  Cowper w h ich , in  1975 , c o n tr a c te d  w ith  New York 

o i l  and gas econom ic c o n s u lta n t ,  M ich ael T an zer , to  rev iew  th e  

A laskan  o i l  in d u s t r y 's  p r o f i t a b i l i t y  and t a x a b i l i t y .  Tanzer 

produced an a u g u st d r a ft  e n t i t l e d ,  A laska; P r e lim in a ry  Thoughts 

on O il  P r o f i t s  and T a x a tio n . S en a to rs  C ro ft  and Huber, a lon g  

w ith  th e  Huber C om m ittee's s t a f f ,  and R e p r e se n ta t iv e  Malone and 

F in an ce Committee A ide Jim  Rhode o f f e r e d  comments on th e s e  d r a f ts  

in  Septem ber and O ctober [L.H. D oc. 5 -0 0 1 , F i l e  55; L.H. 

D oc. 5 -0 0 2 , F i l e  55; L.H. Doc. 5 -0 0 3 , F i l e  55; L.H. D oc. 5 -0 0 4 ,  

F i l e  55; L.H . D oc. 5 -0 0 5 , F i l e  5 5 ] .  In November, Tanzer produced  

an o th er  d r a f t  o f  h i s  r e p o r t  e n t i t l e d ,  A la s k a 's  Prudhoe Bay O il:  

P r o f i t a b i l i t y  and T a x a tio n  P o t e n t ia l  [L.H. Doc. 5 -0 0 6 , F i l e  5 5 ] .

THE CONSIDERATION OF SPECIFIC LEGISLATION— 1976 

I f  1975 was marked by th e  b eg in n in g  e x p lo r a t io n  o f  th e  

co rp o ra te  incom e ta x  prob lem s, th en  1976 was th e  y ea r  when th e  

s t a t e ' s  p o l ic y  o p t io n s  fo r  s o lv in g  th o se  problem s began to  emerge 

in  c o n c r e te  form .

O il  and gas income ta x  b i l l s  w ere in tro d u ced  in  both  

h o u ses  o f  th e  A lask a  l e g i s l a t u r e  and com m ittee h ea r in g s  w ere h e ld  

b u t no b i l l  emerged from com m ittee in  e i t h e r  h o u se .

The y e a r  began w ith  o i l  ta x  r e p o r ts  b e in g  su b m itted  in  

b oth  th e  House and in  th e  S e n a te . On January 9 , M ichael T a n zer 's  

f i r s t  r e p o r t ,  A la s k a 's  Prudhoe Bay O il:  P r o f i t a b i l i t y  and

T a x a tio n  P o t e n t i a l , was r e le a s e d  to  th e  p u b lic  by R e p r e se n ta t iv e  

S te v e  Cowper [L.H . D oc. 6 -0 0 3 , F i l e  3 9 ] .
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At v i r t u a l l y  th e  same t im e , S en ator Huber r e le a s e d  the  

f i r s t  s t a f f  r e p o r t  from h is  S p e c ia l  Committee on T axation  and 

Revenue [L.H. D oc. 6 -0 2 2 , F i l e  4 1 ] .

The T anzer r e p o r t  was th e  s t a t e ' s  f i r s t  s ig n i f i c a n t  

e f f o r t  a t  d e term in in g  th e  p r o f i t a b i l i t y  o f  th e  Prudhoe Bay o i l  

r e s e r v e s .  Tanzer e s t im a te d  th e  1964— 1995 c o s t s  o f  d evelop in g  

th e  Prudhoe Bay o i l  f i e l d  and then  e s t im a te d  1964— 1995 incom e.

The two f ig u r e s  w ere u sed  to  c a lc u la t e  th e  r a t e  o f  re tu rn  and

p r o f i t a b i l i t y  f o r  SOHIO/BP, EXXON, and ARCO. Tanzer c a lc u la te d  

th e  r a te  o f  r e tu r n  u s in g  a d isc o u n te d  ca sh  f lo w  (DCF) a n a ly s is .

A ccord in g  to  th e  r e p o r t ,  e x i s t i n g  ta x e s  ( s t a t e  and 

f e d e r a l )  w ould a l lo w  fo r  DCF annual r a t e s  o f  r e tu r n  in  th e 28 to  

40 p e r c e n t  ra n g e , w ith  35 p e r c e n t  b e in g  th e  r a t e  under a medium 

o i l  p r ic e  a ssu m p tio n . The r e p o r t  showed th a t  i f  th e  s t a t e  

c o r p o r a te  ta x  r a t e  were in c r e a s e d  from 5 to  50 p e r c e n t , i t  would 

s t i l l  a llo w  DCF r a t e s  o f  r e tu r n  to  th e  in d u s tr y  o f  19 to  30 

p e r c e n t  p er y e a r . The s t a t e ' s  share would in c r e a s e  from 26 to  61 

p e r c e n t  i f  a 50 p e r c e n t  incom e ta x  r a te  w ere im posed .

Tanzer a l s o  con clu d ed  th a t  even  w ith  v e r y  h igh  ta x e s ,  

p r o f i t s  w ould be h ig h  enough to  p ro v id e  in c e n t iv e s  fo r  a d d it io n a l  

e x p lo r a t io n  and developm ent in  A lask a .

A nother t o p ic  was T a n zer 's  s u g g e s t io n  th a t  A laska use  

i t s  o i l  money to  become more a c t iv e  in  th e  o i l  s e c t o r ,  e i th e r

through  j o i n t  v e n tu r e s  w ith  o i l  com panies or by c o n tr a c tin g

d i r e c t l y  w ith  d r i l l i n g  com panies. T hese c o n c lu s io n s  were 

c o n t r o v e r s ia l  and i t  d id  n o t tak e lo n g  fo r  h ig h ly  c r i t i c a l
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comments, l e t t e r s ,  and testim o n y  on th e  Tanzer r e p o r t  to  reach  

th e  l e g i s l a t u r e .  Dean O lson , an eco n o m ist w orking w ith

J o e  Josep h son  on b e h a lf  o f  BP, s a id  th e  Tanzer r e p o r t  had s e r io u s  

c o n c e p tu a l and m e th o d o lo g ic a l e r r o r s  [L.H. Doc. 6 -0 1 0 , F i l e  40; 

L.H . D oc. 6 -0 1 2 , F i l e  40; L.H. Doc. 6 -0 2 1 , F i l e  40; L.H. 

D oc. 6 -0 3 4 , F i l e  4 3 ] .  In p a r t ic u la r ,  O lson c i t e d  th e  fo llo w in g  

e r r o r s :

(1 ) lum ping to g e th e r  c o r p o r a tio n s  w ith  d i f f e r e n t  
in v estm en t c a p a b i l i t i e s  and r e q u ir e m e n ts ;

(2 ) f a i l i n g  to  apply  p r o b a b i l i s t i c  m athem atics to  
fu tu r e  b e n e f i t s ;

(3 ) f a i l i n g  to  in c lu d e  a l l  c o s t s ;  and

(4) u s in g  u nsupported  'n e t '  p r o f i t  e s t im a te s  [L.H. 
Doc. 6 -0 1 0 , F i l e  40; L.H. D oc. 6 -0 1 2 , F i l e  40;

v L.H. Doc. 6 -0 2 1 , F i l e  40; L.H. Doc. 6 -0 3 4 ,
F i l e '4 3 ] .

Standard O il  o f  C a li fo r n ia  (SOCAL) c r i t i c i z e d  Tanzer

and th e  l e g i s l a t u r e ,  sa y in g  budget needs and o th er  f a c t o r s  shou ld

be th e  b a s is  o f  t a x a t io n ,  n o t p r o f i t a b i l i t y .  SOCAL p o in te d  out  

th a t  lo o k in g  a t  th e  p r o f i t a b i l i t y  o f  one o i l  f i e l d  skews th e  

p ic t u r e ,  and th a t  T a n zer 's  f a i l u r e  to  lo o k  a t  Cook I n le t  

o p e r a t io n s , or th e  o p e r a t io n s  o f  th e  rem ain in g  Prudhoe owners 

w eakened th e  T anzer r e p o r t  [L.H. Doc. 6 -0 1 4 , F i l e  4 0 ] ,

Exxon C orp oration  (EXXON) p r e se n te d  d e t a i le d  c r i t i c i s m s  

o f  th e  Tanzer r e p o r t  sa y in g  i t s  m ost s e r io u s  e r r o r s  w ere

(1 ) e x c lu s io n  o f  bonus b id s  in  1969;

(2 ) f a i l i n g  to  in c lu d e  tr u e  e x p lo r a to r y  r is k s ;
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(3 )  f a i l i n g  to  in c lu d e  th e  tr a n s p o r ta t io n  in v estm en ts  
n e c e s sa r y  to  market th e  o i l  such as th e  Trans 
A lask a  P ip e l in e ;  and

(4 )  e x c lu s io n  o f  o th er  Prudhoe Bay p a r t ic ip a n t s .

EXXON s a id  th e s e  p lu s  numerous o th er  f a c t o r s  ran g in g  from
m

f a ir n e s s  and com p arative  ta x  burdens to  in a c c u r a te  f ig u r e s ,  le d  

them to  co n c lu d e  T a n zer 's  c o n c lu s io n s  w ere erron eou s [L.H.

D oc. 6 -0 1 6 , F i l e  40; L.H. Doc. 6 -0 4 8 , F i l e  4 3 ] .

S e v e r a l o f  th e  r e g io n a l  N a tiv e  c o r p o r a t io n s ,

p a r t ic u la r ly  th e  B r i s t o l  Bay N a tiv e  C orp oration  and th e  A r c t ic  

S lo p e  R e g io n a l C o rp o ra tio n , - c r i t i c i z e d  th e  T anzer re p o r t  and th e  

n o t io n  o f  in c r e a s in g  ta x e s  on th e  o i l  and gas in d u s tr y . T h eir  

con cern  was th a t  such  a c t io n s  would p rev en t them from p r o f ita b ly  

d e v e lo p in g  o i l  and gas on t h e ir  lan d s [L.H. Doc. 6 -0 1 5 , F i l e  40;

L.H. Doc. 6 -0 1 9 , F i l e  40; L.H. Doc. 6 -0 2 1 , F i l e  4 0 ] .  However,

some N a tiv e  le a d e r s  n o t a s s o c ia t e d  w ith  management o f  th e

r e g io n a l  c o r p o r a t io n s ,  n o ta b ly  in c lu d in g  Eben Hobson, Mayor o f  

th e  N orth S lo p e  Borough sup p orted  th e  id e a  o f  in c r e a se d  ta x a t io n  

o f  th e  o i l  in d u s tr y  [L.H. Doc. 6 -0 1 7 , F i l e  4 0 ] .

The N et P ro ceed s and E xcess V alue Taxes

In  a d d it io n  to  a d is c u s s io n  o f  in d u s tr y  p r o f i t a b i l i t y ,  

th e  s t a f f  r e p o r t  o f  th e  Huber Committee con clu d ed  th a t the

e x i s t i n g  c o r p o r a te  income ta x  law w ith  i t s  apportionm ent form ula  

was in a d eq u a te  b eca u se  th e  m ajor components o f  s a l e s ,  p rop erty  

and p a y r o l l  w ere a s s ig n e d  o u ts id e  A la sk a . The s t a f f  recommended
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le v y in g  a ta x  on income from th e p ro p erty  (a s  opposed to  the  

incom e o f  th e  c o r p o r a t io n ) , d e f in e d  as a n e t  p roceed s ta x .

The r e p o r t  e x p la in e d  th a t  th e  n e t  p roceed s ta x  works by 

d ed u c tin g  s t a t u t o r i l y  e s ta b l i s h e d  ex p en ses from th e  g r o ss  

p ro ceed s from  th e  s a le  o f  th e  p r o d u c ts . I f  th e  prod u ct was 

sh ip p ed  from A laska  w ith o u t b e in g  s o ld ,  th e  s a le s  f ig u r e  w ould be 

d eterm in ed  by th e  s a le  o f  th e  s t a t e ' s  r o y a lty  o i l  on th e  open  

m arket or o th e r  m eans. The s t a f f  s a id  i t  would be l o g i c a l  to  ta x  

n e t  p ro ceed s  a t  th e  stan d ard  9 .4  p e r c en t co rp o ra te  income ta x  

r a t e .

The s t a f f  a ls o  su g g e s te d  le v y in g  a su r ta x  on e x c e s s  

p r o f i t s .  Though com plex in  d e t a i l  th e  b a s ic  id e a  was to  id e n t i f y  

e x c e s s iv e  incom e d e f in e d  in  term s o f  an e x c e s s iv e  re tu rn  on 

c a p i t a l  in v estm en t and ta x  th a t  income a t  a h ig h e r  r a t e .  The 

th e o r y  b eh in d  th e  p ro p o sa l was to  ta x  o n ly  th e  income w hich d id  

n o t  have a d ir e c t  im pact upon th e  in v e s t o r ’ s lo n g -term  in v estm en t  

p la n s ,  or to  ta x  p r o f i t s  due s o l e l y  to  p r ic e s  in  e x c e s s  o f  th e  

lo n g -te r m  p r ic e .  The ob v iou s problem  w ith  t h is  approach was th a t  

i t  r eq u ir e d  lo o k in g  in t o  th e  fu tu r e  to  fo r e c a s t  th e  lo n g -term  

p r ic e .  The s t a f f  r e p o r t  su g g e s te d  empowering th e  Departm ent o f  

Revenue to  make t h i s  f o r e c a s t  and r e v i s e  i t  a n n u a lly  as n eed ed . 

The com m ittee s t a f f  th en  recommended ta x in g  th e  e x c e s s  income or  

th a t  amount above th a t  r e c e iv e d  from th e  lo n g -term  p r ic e  a t  th e  

r a t e  o f  41 p e r c e n t . I t  was recommended th a t  t h i s  ta x  would be in  

a d d it io n  to  th e  stan d ard  9 .4  p e r c e n t  r a t e  - -  fo r  a t o t a l  ta x  r a te  

on e x c e s s  incom e o f  about 50 p e r c e n t .
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The com m ittee s t a f f ' s  proposed  o i l  and gas p r o p e r t ie s  

n e t  p ro ceed s  ta x  was su b seq u en tly  in tro d u ced  as HB 699 in  the  

House and SB 620 in  th e  S en a te , and th e  " o i l  and gas p r o p e r t ie s  

e x c e s s  v a lu e  su rta x "  was in tro d u ced  as HB 703 in  th e House and as 

SB 621 in  th e  S en a te  [ s e e  HB 69 9 , SB 620 , HB 703 and SB 621, 

Formal L e g i s l a t i v e  H is t o r y ] .

W hile th e  Tanzer r e p o r t produced an o u tcry  o f  c r i t i c i s m  

from th e  o i l  in d u s tr y  and A la sk a 's  N a tiv e  c o r p o r a t io n s , th e se  

groups w ere r e l a t i v e l y  s i l e n t  on th e  r e p o r t  by th e  s t a f f  o f  the  

Committee on T a x a tio n  and Revenue. One group w hich d id  comment 

e x t e n s iv e ly  on th e  r e p o r t  o f  H uber's s t a f f  r e p o r t  as w e l l  as the  

Tanzer r e p o r t  was th e  New York in v estm en t banking community, from  

w hich  th e  o i l  com panies w ere th en  se e k in g  in v estm en t c a p i t a l  fo r  

Prudhoe Bay developm ent [L.H. Doc. 6 -0 6 6 , F i l e  45; L.H. 

Doc. 6 -0 6 7 , F i l e  45; L.H. Doc. 6 -0 6 8 , F i l e  45; L.H. Doc. 6 -0 6 9 ,

F i l e  45; L.H. D oc. 6 -0 7 0 , F i l e  45; L.H. Doc. 6 -0 7 1 , F i l e  45; L.H. 

Doc. 6 -0 7 2 , F i l e  45; L.H. Doc. 6 -0 7 3 , F i l e  45; L.H. Doc. 6 -1 3 7 ,

F i l e  4 5 ] .  The in v estm en t b a n k ers, as e x p r e sse d  in  t h e ir  r e p o r t s ,  

w ere n o t  a s  con cern ed  about th e  proposed  changes in  th e severan ce  

and norm al c o r p o ra te  income t a x e s ,  as th ey  w ere about th e  

prop osed  su r ta x  on e x c e s s  incom e. Some r e p o r ts  concluded  th a t  

n o tw ith s ta n d in g  th e  p roposed  ta x  la w s, th e  Prudhoe Bay 

in v e stm e n ts  w ould rem ain p r o f i t a b le  f o r  in v e s to r s  [L.H.

Doc. 6 -0 6 6 , F i l e  45; L.H. Doc. 6 -0 6 7 , F i l e  45; L.H. Doc. 6 -0 6 8 ,

F i l e  45; L.H. D oc. 6 -0 6 9 , F i l e  45; L.H. Doc. 6 -0 7 0 , F i l e  45; L.H.
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D oc. 6 -0 7 1 , F i l e  45; L.H. Doc. 6 -0 7 2 , F i l e  45; L.H. Doc. 6 -0 7 3 ,  

F i l e  45; L.H. Doc. 6 -1 7 3 , F i l e  4 5 ] .

W hile th e  n e t  p ro ceed s ta x  and th e  e x c e s s  v a lu e  su r ta x  

c e n te r e d  on th e  p r o f i t s  from producing o i l  and g a s , i t  f a i l e d  to  

a cco u n t f o r  o th e r  o i l  and gas income such as th e  income from  

t r a n s p o r ta t io n ,  r e f in in g  and m ark etin g . I t  a ls o  d id  n o t ta x  

incom e from n o n - o i l  and gas r e la t e d  a c t i v i t i e s .  C r i t i c s  o f  t h i s  

approach e x p r e sse d  con cern  th a t  th e  la c k  o f  ta x e s  on th e se  o th er  

a c t i v i t i e s  gave o i l  and gas com panies an u n fa ir  advantage over  

o th e r  f ir m s . [L.H. Doc. 6 -0 5 9 , ^ F ile  4 3 ] .

On February 17, R e p r e se n ta t iv e  Cowper in tro d u ced  an O il  

P r o d u ctio n  Income Tax, HB 80 3 , w hich  in c o r p o r a ted  some o f  th e  

c o n c e p ts  in  th e  s p e c ia l  co m m ittee 's  n e t  p roceed s and su r ta x  

b i l l s ,  b u t a l s o  co n ta in ed  d i f f e r e n t  id e a s  about how to  r e v i s e  th e  

c o r p o r a te  incom e t a x .  U n lik e  th e  s p e c ia l  co m m ittee 's  b i l l s ,  

Cowper's l e g i s l a t i o n  ta x ed  th e  income o f  c o r p o r a tio n s  d er iv ed  

from p rod u cin g  th e  o i l  r a th e r  than ta x in g  th e  income from th e  

p r o p e r ty . Cowper's b i l l  e s ta b l is h e d  th e  g r o s s  v a lu e  o f  th e  o i l  

a t  i t s  f i r s t  p o in t  o f  s a le  or a t  th e  r e f in e r y ,  w h ich ever  was 

lo w e r , b u t p ro v id ed  a u th o r ity  to  th e  Departm ent o f  Revenue to  

e s t a b l i s h  t h i s  v a lu e .  The b i l l  th en  a llo w e d  d ir e c t  p rod u ction  

and e x p lo r a t io n  c o s t s  to  be deducted  from th e  g r o ss  v a lu e  to  

a r r iv e  a t  th e  ta x  b a se . No d ed u ctio n s  w ere a llo w ed  fo r  in d ir e c t  

c o s t s  or ex p en ses  o u ts id e  A la sk a . That p o r t io n  o f  th e  d if f e r e n c e  

betw een  th e  g r o s s  v a lu e  and th e  d e d u c t ib le  c o s t s ,  w hich  d id  n o t  

ex ceed  125 p e r c e n t  o f  th e  c o s t s  was c o n s id e r e d  th e  normal ta x
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b a se  and was ta x ed  a t  th e  r a te  o f  10 p e r c e n t . The d if f e r e n c e

th a t  ex ceed ed  125 p e r c e n t  o f  th e  c o s t s  was co n s id er e d  the su rta x

b a se  and was ta x ed  a t  th e  r a te  o f  40 p e r c e n t . The ta x  was in

a d d it io n  t o ,  r a th e r  than in  l i e u  o f  th e  normal co rp o ra te  income

t a x .  The b i l l  a ls o  p rov id ed  th a t  o i l  produced from  
%

n o n g o v em m en ta lly  owned la n d s was exem pt. [ s e e  HB 803, Formal 

L e g i s la t iv e  H is t o r y ] .

In  mid-March o f  19 7 6 , R e p r e se n ta t iv e  Cowper in trod u ced  

a sp on sor  s u b s t i t u t e  fo r  HB 803 (SSHB 8 0 3 ) , w hich d id  n o t a l t e r  

th e  b a s ic  approach s e t  ou t -in th e  o r ig in a l  b i l l ,  b u t amended i t  

w ith  t e c h n ic a l  ch a n g e s; and in  e a r ly  A p r il in tro d u ced  a Second  

Sponsor S u b s t i t u t e  fo r  HB 803 (2d SSHB 8 0 3 ) ,  w hich  d id  co n ta in  

many s u b s ta n t iv e  ch a n g es. [ s e e  HB 80 3 , Formal L e g is la t iv e  

H is t o r y ] .

The A p r il  b i l l  reduced th e  norm al ta x  r a te  to  9 .4  

p e r c e n t  and th e  su r ta x  was d e le t e d  c o m p le te ly . T h is v e r s io n  a ls o  

a llo w e d  paym ents under th e  new ta x  to  be a p p lie d  as a c r e d it  

a g a in s t  th e  e x i s t i n g  co rp o ra te  income t a x ,  and dropped th e  

exem ption  f o r  o i l  produced from nongovernm ental la n d s . S in ce  th e  

paym ents under 2d SSHB 803 w ere a c r e d i t  a g a in s t  th e  co rp o ra te  

incom e t a x ,  nonproducing a c t i v i t i e s  o f  o i l  p rod u cin g  firm s cou ld  

be l e f t  u n taxed  [L .H . Doc. 6 -0 9 4 , F i l e  4 6 ] ,

The s t a f f  o f  th e  S p e c ia l  Committee on T axation  and 

Revenue r e le a s e d  a secon d  r e p o r t  on March 16 [L.H. Doc. 6 -0 2 3 , 

F i l e  4 1 ] .  T h is  r e p o r t  j u s t i f i e d  th e  co m m ittee ' s ta x  p r o p o sa ls ,  

in  p a r t ,  by sa y in g  th ey  w ere p a r t o f  an e f f o r t  to  see
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m u lt i - n a t io n a l /m u l t i - s t a t e  o i l  and gas c o r p o r a t io n s  t r e a te d  th e  

same way a d o m estic  A laskan  co r p o r a tio n  would be t r e a te d ,  and to  

o b ta in  a la r g e r  sh a r e  o f  th e  p r o f i t s  caused  by th e  in c r e a s e  in  

w orld  o i l  p r ic e s .

In March, e x t e n s iv e  h ea r in g s  w ere h e ld  by th e  J o in t  

House and S en a te  R esou rces Committees on th e  p roposed  o i l  and gas  

l e g i s l a t i o n  (March 2 3 —March 3 0 , 1 9 7 6 ). More than 30 s ta tem en ts  

w ere r e c e iv e d .  The te st im o n y  began w ith  M ilto n  L ip to n  [L.H. 

D oc. 6 -0 1 3 , F i l e  4 0 ] ,  who r e p e a te d  h is  o p in io n  th a t  th e  e x i s t in g  

law  needed to  be changed and ...that th e  form ula apportionm ent 

sy stem  had in h e r e n t  w ea k n esses . A lthough he agreed  th a t  i t  was 

im p ortan t to  know th e  in d u s t r y 's  p r o f i t a b i l i t y ,  he s a id  th a t  the  

DCF m ethodology u sed  by Tanzer m ight be in a p p r o p r ia te . M ostly , 

L ip to n  ta lk e d  ab ou t th e  n e t  p roceed s ta x  and th e  d ir e c t  

a c c o u n tin g  approach and about th e  e x c e s s  v a lu e  su r ta x  as a new 

id e a .  L ip to n  e x p r e s se d  s e v e r e  doubts about b e in g  a b le  to  

f o r e c a s t  th e  lo n g  term  p r ic e  o f  o i l  and c a u tio n e d  th a t  th e  s t a t e  

sh o u ld  n o t ta x  p r o f i t s  b e fo r e  th ey  o c c u r . As im portant 

c o n s id e r a t io n s ,  L ip to n  rem inded th e  com m ittees th a t  A laska law  

sh o u ld  be c o n s is t e n t  w ith  f e d e r a l  energy p o l i c y ,  and n o t remove 

in c e n t iv e s  f o r  a d d it io n a l  in v e stm e n t.

The o i l  in d u s tr y  argued a g a in s t  th e  proposed  ta x  

m easures in  t h e ir  t e s t im o n ie s .  In  g e n e r a l ,  th ey  s a id  th e  b i l l s

1) w ould have an a d verse  im pact on e x p lo r a t io n  and 
developm ent in vestm en t in  A la sk a ;

2) was n o t need ed  s in c e  s u f f i c i e n t  reven u es a lrea d y  
e x is t e d ;
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3) was in e q u ita b le  s in c e  i t  m o d if ie d  e x is t in g
agreem ents ;

4 ) was u n n ecessa ry  b ecau se A laska  a lr e a d y  imposed one
o f  th e  h ig h e s t  ta x  burdens on th e  o i l  and gas
in d u str y  o f  any s t a t e  in  th e  u n ion ;

5) w ould r a i s e  p r ic e s  and ta x e s  in  th e  r e s t  o f  the  
U n ited  S t a t e s ,  p o s s ib ly  r e s u l t in g  in  fe d e r a l
in te r v e n t io n ;

6) was in a p p r o p r ia te  in  i t s  b a s in g  o f  new and
in c r e a se d  ta x e s  on o n ly  one p r o f i t a b le  f i e ld ;

7) was in a p p r o p r ia te  b eca u se  th e  p r o f i t a b i l i t y
e s t im a te s  w ere in a c c u r a te ;  and

8 ) i l l u s t r a t e d  th e  i n s t a b i l i t y  o f  A la s k a 's  b u sin e ss  
c l im a te . -r*

[L .H . D oc. 6 -0 3 8 , F i l e  43; L.H. Doc. 6 -0 4 0 , F i l e  43; L.H.

D oc. 6 -0 4 8 , F i l e  43; L.H. Doc. 6 -0 4 9 , F i l e  43; L.H. Doc. 6 -0 5 0 ,

F i l e  43; L.H . Doc. 6 -0 5 4 , F i l e  43; L.H. Doc. 6 -0 6 0 , F i l e  43; L.H.

D oc. 6 -0 6 1 , F i l e  43; L.H . Doc. 6 -0 6 2 , F i l e  4 3 ] .  N ative

c o r p o r a t io n  le a d e r s  g e n e r a l ly  echoed th e s e  se n tim en ts  [L.H.

D oc. 6 -0 3 2 , F i l e  43; L.H. Doc. 6 -0 3 3 , F i l e  43; L.H . Doc. 6 -0 3 5 ,

F i l e  43; L.H. Doc. 6 -0 3 6 , F i l e  43; L.H. Doc. 6 -0 3 7 , F i l e  4 3 ] ,

In  a d d it io n  to  t h i s  te st im o n y , EXXON r e le a s e d  a 

" B u sin ess  C lim ate A n a ly s is"  r e p o r t  prepared  f o r  i t  by the Fantus 

Company, I n c . to  show th a t  A laska  had a v e ry  poor b u s in e ss

c l im a t e .  F antus ranked A la sk a  47th  and 4 8 th  ou t o f  th e  50 s t a t e s  

on two t a b le s  show ing b u s in e s s  c lim a te  [L.H . Doc. 6 -1 4 3 , 

F i l e  5 3 ] ,  The in d u str y  argued th a t  th e  p a ssa g e  o f  th e se  new 

p r o p o sa ls  w ould o n ly  make A la sk a 's  b u s in e s s  c lim a te  w orse .

R e p r e s e n ta t iv e  Cowper t e s t i f i e d  th a t  he thought the  

b i l l s  sh o u ld  be p a ssed  b eca u se  th ey  e s ta b l i s h e d  a p u b lic  sharin g
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o f  th e  w in d fa l l  p r o f i t s ,  c r e a te d  s t a b i l i t y ,  and p rovid ed

in c e n t iv e s  fo r  developm ent on N a tiv e  lan d s [L.H. Doc. 6 -0 3 9 , 

F i l e  4 3 ] .  A number o f  o th e r s  a ls o  t e s t i f i e d  on th e  is s u e s

r a n g in g  from b u s in e s s  r e p r e s e n ta t iv e s  a g a in s t  new t a x e s ,  to  some 

in d iv id u a ls  in  fa v o r  o f  them.

Toward th e  end o f  th e  h ea r in g s  th e  A d m in is tr a tio n

p r e s e n te d  i t s  v ie w s . F i r s t ,  Tom W illia m s , D ir e c to r  o f  Petroleum  

R evenue, t e s t i f i e d  th a t  th e  Huber and Cowper b i l l s  w ould reduce  

th e  a s s e s s e d  v a lu e  o f  th e  Prudhoe Bay f i e l d ,  th u s red u cin g

r e s e r v e s  ta x  c o l l e c t i o n s  in  -FY £?. W illiam s s u g g e s te d  th a t  s in c e  

Prudhoe p r o f i t s  w ere a few  y ea rs  o f f ,  i t  m ight be prem ature to  

change th e incom e ta x  law  e s p e c i a l l y  s in c e  an im m ediate change in  

th e  income ta x  law  w ould red u ce r e se r v e  ta x  rev en u es w hich were 

need ed  to  fund governm ent ex p en d itu re  u n t i l  Prudhoe Bay 

p ro d u c tio n  began . W illia m s a l s o  ex p ressed  con cern  t h a t  th e  n e t  

p ro ceed s  ta x  m ight s h e l t e r  p ip e l in e  owners from  t a x e s ,  and sa id  

th e  su r ta x  co u ld  d ep re ss  th e  f e d e r a l  c e i l i n g  p r ic e  fo r  Prudhoe 

Bay crude [L.H. D oc. 6 -0 5 9 , F i l e  4 3 ] .

On March 3 1 , G overnor Hammond d e l iv e r e d  h i s  s ta tem en t  

on t a x a t io n  p o l ic y  to  th e  J o in t  R esou rces Committee [L.H. 

Doc. 6 -0 6 3 , F i l e  4 3 ] .  Hammond s a id  he was in t e r e s t e d  in  ta x in g  

p r o f i t s ,  but th a t  ta x e s  need ed  to  le a v e  s u f f i c i e n t  income to  

en cou rage  e x p lo r a t io n  and d evelop m ent. Hammond s a id  th a t  w h ile  

he c o u ld  support se v e r a n c e  ta x  ch a n g e s , he co u ld  n o t  en d orse  the  

o th e r  m easures b eca u se  th e y  w ere d i f f i c u l t  to  a d m in is te r , and 

th ey  c r e a te d  o th e r  problem s such  as d e p r e ss in g  r e s e r v e s  tax
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r e c e ip t s  and f e d e r a l  c e i l i n g  p r ic e s .  The governor su g g e sted  

fu r th e r  in -d e p th  stu d y  o v er  th e  1976 in te r im  (an approach la t e r  

a c c e p te d  by th e  l e g i s l a t u r e  in  SCR 1 0 1 ) .

A f te r  th e  j o i n t  h e a r in g s  in  l a t e  March, th e  S en ate and 

House R eso u rces  Committees each  began r e s p e c t iv e ly  to  work on th e  

l e g i s l a t i o n .  The House R esou rces Com m ittee, ch a ired  by 

N e ls  A nderson , took  up 2d SSHB 80 3 . The A d m in is tr a tio n , N a tiv e  

c o r p o r a t io n s  and th e o i l  in d u s tr y  a g a in  t e s t i f i e d  on the  

l e g i s l a t i o n  [L.H. Doc. 6 -0 9 1 , F i l e  46; L.H. Doc. 6 -0 9 2 , F i le  4 6 ] .

On A p r il 15 , a m otiora-to  t a b le  2d SSHB 803 f a i l e d  and 

th e  su b seq u en t m otion  to  p a ss  th e  b i l l  ou t o f  com m ittee w ith  

in d iv id u a l  recom m endations c a r r ie d .  A m a jo r ity  o f  members 

recommended "do n o t  pass"  [L.H. Doc. 6 -0 9 3 , F i l e  4 6 ] .  No more 

a c t io n  on th e  o i l  and gas co rp o r a te  income ta x  b i l l s  occu rred  in  

th e  House d u rin g  1976.

In  th e  S en a te , SB 747 , a new ta x  b i l l  e n t i t l e d  th e  "O il 

and Gas P r o p e r t ie s  E xcess V alu es Surtax" was in tro d u ced  on 

A p r il  15 by th e  S p e c ia l  Committee on T axation  and Revenue. I t  

in c lu d e d  L ip to n 's  s u g g e s t io n s  o f  th e  p rev io u s  month. T h is b i l l  

d i f f e r e d  from  th e  co m m ittee 's  p re v io u s  su r ta x  b i l l  (HB 703, 

SB 621) by a llo w in g  r ec o v er y  o f  2 .5  tim es th e cu m u la tiv e  c a p i t a l  

in v e stm e n t b e fo r e  in v o k in g  th e  su r ta x  on " ex cess  v a lu e ."  SB 747 

a l s o  red u ced  th e  su r ta x  r a t e  from th e  41 p er ce n t o f  HB 1 0 3 /SB 621 

to  3 3 -1 /3  p e r c e n t .  In o th e r  w ays, SB 747 was v ery  s im ila r  to  the  

p r e v io u s  s u r ta x  b i l l s ,  [ s e e  SB 747 , Formal L e g i s la t iv e  H is to r y ] .
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In  e a r ly  May, M ilto n  L ip to n  t e s t i f i e d  b e fo r e  th e  Senate  

R esou rces Committee and r e i t e r a t e d  h i s  advocacy o f  d ir e c t  

a c c o u n tin g . In  h i s  te s t im o n y , he acknow ledged th a t  th e  d ir e c t  

a cc o u n tin g  approach m ight v i o l a t e  th e  M u lt is ta t e  Tax Compact and 

m ight r a i s e  a q u e s t io n  o f  d oub le ta x a t io n  under th e  U .S . 

C o n s t i t u t io n .  He su g g e s te d  th a t  th e  l e g i s l a t u r e  g e t  a l e g a l  

o p in io n  on th e s e  i s s u e s .  L ip ton  ob served  th a t  b oth  SB 620 and 

HB .803 w ere u n n e c e s s a r i ly  c o m p lic a te d , and su g g e ste d  w a it in g  

u n t i l  n e x t  y ea r  to  p o l i s h  up l e g i s l a t i o n .  L ip to n  d id , how ever, 

warn a g a in s t  l e t t i n g  th e  is s u e * -d ie  [L.H. D oc. 6 -0 8 5 , F i l e  4 5 ] .  

L a s t ly ,  L ip to n  s a id  SCR 101 [L.H. Doc. 6 -1 0 8 , F i l e  4 9 ] ,  c a l l in g  

fo r  an in -d e p th  ta x  s tu d y , had m e r it .

On May 12 , Tom W illiam s o f  th e  Departm ent o f  Revenue 

t e s t i f i e d  b e fo r e  th e  S en a te  R esou rces Committee and echoed h is  

e a r l i e r  te s t im o n y . W illia m s t e s t i f i e d  th a t  SB 620 would be v ery  

d i f f i c u l t  to  a d m in is te r , w ould d isco u r a g e  o i l  and gas e x p lo r a t io n  

and developm ent in  A la sk a , m ight d ep ress  r e s e r v e s  ta x  r e c e ip t s ,  

and w ould i n v i t e  l i t i g a t i o n  [L.H, Doc. 6 -0 6 5 , F i l e  4 4 ] ,

The l e g i s l a t i v e  s e s s io n  ended in  1976 w ith o u t  an o i l  

and gas co r p o r a te  income ta x  b i l l  b e in g  p a ssed  ou t o f  a S en ate  

com m ittee . S en a to r  H uber's S p e c ia l  Committee on T a x a tio n  and 

Revenue e x p ir e d  a t  th e  end o f  th e  s e s s io n .

The f i n a l  r e p o r t  o f  S en ator  H uber's S p e c ia l  Committee 

on T a x a tio n  and Revenue was p u b lish e d  in  S en a te  Jou rn al 

Supplem ent No. 14 [L .H . D oc. 6 -0 2 4 , F i l e  4 1 ] .  As p a r t  o f  the

f i n a l  r e p o r t ,  Huber and th e  com m ittee s t a f f  made argum ents fo r
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new and in c r e a s e d  ta x e s  on th e  p r o f i t s  from o i l  and gas

o p e r a t io n s  in  A la sk a . The f i n a l  r e p o r t  c o n ta in s  many su p p ortin g  

docum ents f o r  th e s e  argum ents [L.H . Doc. 6 -0 2 4 , F i l e  4 1 ] .

The l e g i s l a t u r e  d id , how ever, p ass SCR 101, a 

r e s o lu t io n  c a l l i n g  fo r  th e  s tu d y  o f  a l t e r n a t iv e  o i l  and gas  

l e a s in g  and ta x in g  p o l i c i e s  by b o th  th e  L e g is la t iv e  C ou n cil and 

g o v e rn o r , w ith  recom m endations to  be p r e se n te d  a t  th e  b eg in n in g  

o f  th e  n e x t  l e g i s l a t i v e  s e s s io n  [L.H. Doc. 6 -1 0 8 , F i l e  4 9 ] .

D uring th e  summer and f a l l  o f  1976 , th e  R esearch

D iv is io n  o f  th e  L e g i s la t iv e  - A f f a ir s  Agency and th e Department o f  

R evenue, p u rsu a n t to  SCR 101 , began t h e ir  s tu d ie s  o f  th e  o i l  and 

gas ta x  s t r u c t u r e .  Each ask ed  f o r  comments from th e  o i l  in d u stry  

[L .H . D oc. 6 -1 1 7 , F i l e  49; L.H. Doc. 6 -1 0 9 , F i l e  49; L.H. 

D oc. 6 -1 1 3 , F i l e  4 9 ] .

The Department o f  Revenue and th e  L e g i s la t iv e  A f fa ir s  

Agency j o i n t l y  c o n tr a c te d  w ith  Jerome Zeifman and P aul Hartman, 

two law  p r o fe s s o r s  ex p er ien ced  in  s t a t e  ta x  law i s s u e s ,  to  rev iew

th e  l e g a l  i s s u e s  w hich had b een  r a is e d  reg a rd in g  th e  co rp o ra te

incom e ta x  in  th e  p re v io u s  s e s s io n .

The com m ittee e s t a b l i s h e d  to  conduct th e l e g i s l a t u r e ' s  

ta x  and l e a s in g  s tu d y  was th e  In te r im  Committee on O il and Gas 

L ea s in g  and Taxing P o l i c i e s  c h a ir e d  by S en ator Chancy C r o ft .

Throughout the f a l l ,  t h i s  in te r im  com m ittee met to  

r e v ie w  th e  work o f  th e  l e g i s l a t i v e  s t a f f ,  th e  A d m in is tr a tio n , and 

t h e ir  c o n s u lta n ts  w ith  regard  to  th e  ta x  s tu d y . At th e  

November 6 m eetin g  o f  th e  co m m ittee , M ilto n  L ip ton  t e s t i f i e d  in
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fa v o r  o f  a n e t  p ro ceed s  type ta x . At th e  m e e tin g , C roft

in s t r u c t e d  th e  s t a f f  to  d r a f t  a n e t  p ro ceed s ta x  s im ila r  to  the  

one s u g g e s te d  by M ilto n  L ip ton  [L.H. Doc. 6 -0 2 7 , F i l e  42; L.H. 

Doc. 6 -0 2 8 , F i l e  4 2 j L.H. Doc. 6 -0 2 9 , F i l e  4 2 ] .

W hile th e  l e g i s l a t u r e  and th e  A d m in is tr a tio n  were in  

th e  p r o c e s s  o f  co m p le tin g  t h e ir  r e s p e c t iv e  s t u d i e s , th e  o i l  

in d u s tr y  was c o n d u c tin g  i t s  own s t u d ie s .  L ate  in  O ctober o f

1976 , SOHIO su b m itted  to  th e Departm ent o f  Revenue and th e

L e g i s la t iv e  A f f a ir s  Agency th e  f i r s t  o f  two documents w hich i t  

had p rep ared  on th e  s t a t e  ta x  i s s u e .  S oh io  Subm ission  One 

p r o je c te d  ta x  paym ents o f  th r e e  h y p o th e t ic a l  com panies each  o f  

w hich  had o n e - th ir d  ow nership  in  Prudhoe Bay and th e  Trans A laska  

P ip e l in e  System  (TAPS). The document, con clu d ed  th a t  th e  o i l  

in d u s tr y  a lr e a d y  was p ay in g  i t s  f a i r  sh a re  o f  ta x e s  to  A laska  

[L.H. D oc. 6 -1 2 2 , F i l e  50; L.H. Doc. 6 -1 2 5 , F i l e  5 0 ] .

M ich ael T anzer and W alter J . Levy and A s s o c ia te s  

commented on S o h io  Subm ission  One sa y in g  th a t  i t  proved the

inadequacy o f  th e  p r e s e n t  income ta x  by show ing th e  e f f e c t i v e  ta x  

r a t e  was o n ly  2 to  2% p e rc e n t and th a t  com panies w ith  th e  same 

ea rn in g s  pay d i f f e r e n t  amounts o f  ta x  [L.H. Doc. 6 -1 2 3 , F i l e  50; 

L.H . Doc. 6 -1 2 4 , F i l e  5 0 ] .

S oh io  S u b m ission  Two was a com p arative  ta x  burden study  

to  show th a t  A la s k a 's  e x i s t i n g  ta x  burden a lre a d y  eq u a led  or 

ex ceed ed  th e  ta x  burdens im posed by o th e r  o i l  producing  s t a t e s .  

T h is document co n c lu d ed  th a t  i t  would be u n fa ir  to  in c r e a s e
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s u b s t a n t i a l l y  A la s k a 's  ta x  burden s in c e  A lask a  a lre a d y  had the  

h ig h e s t  com p arative  ta x  burden [L.H. Doc. 6 -1 2 6 , F i l e  5 0 ] .

A lso  in  th e  f a l l  o f  1976 , th e  "Mortada Report" was 

p u b lis h e d . T h is  document was prepared  fo r  th e  F ed era l Energy 

A d m in is tr a t io n  to  h e lp  th e  FEA e s t a b l i s h  p r ic e  l e v e l s  on Prudhoe 

Bay o i l .  The r e p o r t  co n ta in ed  a low er e s t im a te  o f  p r o f i t a b i l i t y  

th an  th e  T anzer r e p o r t  and was c i t e d  by th e  o i l  in d u str y  to

su p p o rt i t s  argum ents a g a in s t  in c r e a s e d  ta x a t io n  [L.H.

D oc. 6 -1 3 8 , F i l e  4 5 ] .

THE ISSUES NARROW--1977

As p a r t  o f  th e  ta x  stu d y  mandated by SCR 101 , th e

A d m in is tr a t io n  and th e  l e g i s l a t u r e  h ir e d  p r o fe s so r s  

Jerom e Zeifm an and Kenneth A insw orth  to  stu d y  th e  co rp o ra te  

incom e t a x .  In  January 1977 , th ey  com pleted  t h e ir  work and 

su b m itted  a r e p o r t  e n t i t l e d  The T a x a tio n  o f  th e  Petroleum  

In d u stry  Under A la sk a 's  C orporate Income Tax [L.H. Doc. 7 -0 0 1 ,  

F i l e  1 8 ] .  Zeifm an and A insw orth  con clu d ed  th a t  b o th  th e  cu rren t  

m ethods o f  d e term in in g  ta x a b le  income and a p p o rtio n in g  income 

w ere i n e f f e c t u a l .  The apportionm ent form ula was d e f ic ie n t  

b eca u se  i t  " o p e r a te s  in  such  a way as to  red u ce th e  amount o f  

ta x a b le  incom e a t t r ib u t a b le  to  A lask a  by c o rp o r a tio n s  which  

e x t r a c t  n o n -ren ew a b le  p etro leu m  r e so u r c e s  from th e  S ta te ."  They 

s t a t e d  th a t  th e  u s e  o f th e  f e d e r a l  ta x  b a se  was in a p p ro p r ia te  

b eca u se  i t  i s  s u b s t a n t ia l ly  eroded  below  normal a cco u n tin g  n e t
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income p r in c ip le s  and b ecau se i t  p rov id ed  ta x p a y ers  w ith  

s u b s id ie s  to  d ev e lo p  o i l  p r o p e r t ie s  in  non-A laskan  a r e a s .

To s o lv e  th e s e  p rob lem s, Zeifman and A insw orth  

recommended ch an gin g  th e  ta x  b a se  from fe d e r a l  ta x a b le  income to  

"book" income w hich  i s  th a t  incom e a t t e s t e d  by a c e r t i f i e d  p u b lic  

acco u n ta n t and r e p o r te d  to  sh a r eh o ld er s  in  th e  com pany's annual 

r e p o r t .  They a l s o  recommended u s in g  a m o d if ie d  th r e e - f a c t o r  

apportionm ent form u la  s u b s t i t u t in g  an e x t r a c t io n  f a c t o r  fo r  th e  

s a le s  f a c t o r .  L a s t ly ,  th ey  recommended in c lu d in g  in  A la sk a 's  

sh are  o f  th e  f r a c t i o n s ,  th e  p r o p e r ty , p a y r o l l  and e x tr a c t io n  

o c cu r r in g  on th e  O uter C o n tin e n ta l S h e lf  s e r v ic e d  by A laskan  

b a s e s .  F in a l ly ,  Zeifm an and A insw orth  recommended s tr u c tu r in g  

th e  ta x  as a f r a n c h is e  or  p r i v i l e g e  t a x ,  r a th e r  than a 

t r a d i t io n a l  incom e t a x .  They acknow ledged some doubt about th e  

c o n s t i t u t i o n a l i t y  o f  in c lu d in g  OCS a c t i v i t i e s  in  th e  num erator o f  

th e  f r a c t io n  a p p l ic a b le  to  A la sk a , b u t th ough t th a t  by e n a c t in g  a 

p r iv i l e g e  ta x  r a th e r  than  a d ir e c t  income t a x ,  th e  r i s k  o f  an 

u n c o n s t i tu t io n a l  s t a t u t e  was m in im ized .

To su p p ort i t s  f in d in g  o f  th e  eroded  f e d e r a l  ta x  b a se ,  

Zeifman and A in sw orth  p o in te d  to  th e  p r o je c te d  fe d e r a l  ta x  

e x p e n d itu re s  p rep ared  by th e  C o n g ress io n a l Budget O f f i c e .  These 

f e d e r a l  ta x  ex p e n d itu re  p r o je c t io n s  showed th e  amount o f  fe d e r a l  

ta x e s  th a t  w ere fo r eg o n e  as a r e s u l t  o f  c e r t a in  s p e c ia l  f e d e r a l  

ta x  d e d u c tio n s , exem p tion s and c r e d i t s .  Zeifm an and A insw orth  

recommended th e  u se  o f  a m o d ified  apportionm ent form ula to  

c o r r e c t  th e  in a p p r o p r ia te  apportionm ent r e s u l t s  th e y  saw from a
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re v iew  o f  th e  c o rp o r a te  income ta x  re tu r n s  th a t  had been f i l e d  by 

o i l  and gas c o r p o r a t io n s .

In  t h e ir  r e p o r t ,  P r o fe s so r s  Zeifman and A insw orth  

argued th a t  i t  w ould be a r e a l  m ista k e  to  adopt a sep a ra te  

a c c o u n tin g  sy stem  o f  t a x a t io n ,  as  i t  o f t e n  r e s u l t s  in  companies 

r e p o r t in g  n e g a t iv e  incom es and would p r e s e n t  A lask a  w ith  huge 

en forcem en t and a u d it  problem s s in c e  th e  firm s in v o lv e d  are  

e x p e r ts  in  ta x  a v o id a n ce . The p r o fe s s o r s  s a id  t h i s  was a major 

r ea so n  to  adopt an approach w hich would a llo w  a c o n t in u a t io n  o f  

th e  M u lt i s t a t e  Tax C om m ission's **joint a u d it  program. Zeifman and 

A in sw orth  recommended a g a in s t  a n e t  p roceed s ta x  on rou gh ly  th e  

same grou n d s.

W ith r e s p e c t  t o  th e  l e g a l  m e r it s ,  th e  p r o fe s s o r s  s a id  

th a t  s e p a r a te  a c c o u n tin g  was m ost o f te n  promoted by 

m u lt i - n a t io n a l  c o r p o r a t io n s  as a s u b s t i t u t e  fo r  apportionm ent but 

th o s e  e f f o r t s  had been  r e j e c t e d  by m ost ta x  a d m in is tr a to r s , th e  

U .S . Supreme Court and th e  J u d ic ia r y  Committee o f  th e  U .S . House 

o f  R e p r e s e n ta t iv e s .  I t  was promoted by m u lt i -n a t io n a l  

c o r p o r a t io n s  b eca u se  i t  o f f e r s  m u lt ip le  o p p o r tu n it ie s  fo r  tax  

a v o id a n ce , a problem  w hich  Zeifm an and A insw orth  con clu d ed  cannot 

be cured  s im p ly  by g iv in g  th e  Departm ent o f  Revenue th e  a b i l i t y  

to  d eterm in e th e  v a lu e  o f  th e  o i l .

Zeifm an and A insw orth  p o in te d  ou t th a t  u n t i l  the  

m id -1 9 7 0 s , th e  o i l  com panies had invoked  a " loop h ole"  in  the  

M u lt is ta t e  Tax Compact ( a r t i c l e  IV, s e c t io n  18) w hich a llow ed  

them to  u se  a v e r s io n  o f  se p a r a te  a c c o u n tin g , and n oted  th a t
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under th a t  sy stem , th ey  had e s s e n t i a l l y  a vo id ed  p ay in g  any ta x .  

Zeifman and A insw orth  made i t  c le a r  th a t  th ey  d id  n o t th in k  the  

s t a t e  was a b le  to  d ev e lo p  s u f f i c i e n t  a u d it  c a p a b i l i t i e s  to  d ea l 

w ith  th e s e  s e p a r a te  a cco u n tin g  prob lem s. L a s t ly ,  Zeifman and 

A insw orth  c a u tio n e d  th a t  ta x  in e q u i t i e s  a g a in s t  d o m estic  A laskan  

com panies (by a llo w in g  u n fa ir  ta x  advantage to  b ig  com panies) 

co u ld  r e s u l t  from a llo w in g  a n e t  p roceed s ta x  to  be in  l i e u  o f  or  

a c r e d i t  to  th e  normal co rp o ra te  income ta x .

D uring January 1977 , Paul Hartman, as a p a r t  o f  th e  ta x  

s tu d y , com m issioned under SCR*101 produced a s e r i e s  o f  l e g a l  

memoranda on s p e c i f i c  income ta x  i s s u e s .  In Memorandum No. I ; 

Problem s o f  A f f i l i a t e d  C orp oration s and th e  M u lt is ta t e  Tax 

Compact [L .H . D oc. 7 -1 6 1 , F i l e  18A ], Hartman con clu d ed  th a t  th e  

M u lt is ta t e  Tax Compact does a llo w  s t a t e s  to  r e q u ir e  combined 

r e p o r t in g ,  b u t s u g g e s ts  th a t  i t  m ight be b e s t  to  a u th o r iz e  t h i s  

s t a t u t o r i l y .  In  Memorandum No. I I :  Use o f  S ep a ra te  A ccounting

to  D eterm ine T axab le Income from M u lt is ta t e  B u s in ess  A c t i v i t i e s  

in  Taxing S ta te  [L.H. Doc. 7 -1 6 2 , F i l e  18A ], Hartman rev iew ed  the  

c a se  law on se p a r a te  a c co u n tin g  and form ula apportionm ent b u t d id  

n o t rea ch  a c o n c lu s io n  on w hether A lask a  co u ld  adopt a se p a r a te  

a cco u n tin g  sy stem . In  Memorandum No. I l l :  Review and Summary

Comments on House B i l l  145 [L.H. Doc. 7 -1 6 3 , F i l e  18A] , Hartman 

con clu d ed  th a t  HB 145, as d r a f te d ,  had s u b s ta n t ia l  c o n s t i t u t io n a l  

problem s and a d v ise d  a g a in s t  e n a c t in g  i t .

At a January 25 m eetin g  o f  th e  In ter im  Com mittee on O il 

and Gas L ea sin g  and Taxing P o l i c i e s ,  M ilto n  L ip ton  t e s t i f i e d  th a t
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th e  b a s ic  f a i l i n g  o f  th e  m o d if ie d  apportionm ent p ro p o sa l by 

Zeifm an and A in sw orth  was th a t  i t  w ould r e s u l t  in  s ig n i f i c a n t  ta x  

in e q u i t i e s  betw een  d om estic  and m u l t i - s t a t e  co rp o ra tio n s  in  

A la sk a . L ip to n  a l s o  s a id  th a t  he fa v o r  u s in g  a m o d ified  v e r s io n  

o f  th e  f e d e r a l  ta x a b le  income r a th e r  than "book" incom e. He 

argued  th a t  th e  s e p a r a te  a cco u n tin g  m ethodology i s  both  w orkable  

and e q u i t a b le .  F o llo w in g  L ip to n 's  te s t im o n y , Chairman C ro ft  

d ir e c t e d  th e  s t a f f  to  d r a f t  a s e p a r a te  a cco u n tin g  b i l l  [L.H. 

D oc. 7 -0 4 2 , F i l e  2 8 ] .

On January 31 , C ro ft '*ff com m ittee in tro d u ced  HB 145 in  

th e  House and SB 105 in  th e  S e n a te , i d e n t i c a l  sep a ra te  a cco u n tin g  

b i l l s .  In  o rd er  to  d eterm ine a " sa le s "  p r ic e ,  th e  b i l l s  u sed  th e  

w e llh e a d  v a lu e  re p o r te d  fo r  se v e ra n ce  ta x  p u rp o ses . From t h is  

g r o s s  incom e am ount, s p e c i f i e d  ex p en ses  w ere to  be d educted  to  

a r r iv e  a t  th e  n e t  incom e. The n e t  income from p ip e l in e  

t r a n s p o r ta t io n  system s was t i e d  to  e x i s t i n g  a cco u n tin g  system s o f  

th e  I n t e r s t a t e  Commerce Com m ission, th e  A laska P ip e l in e  

C om m ission, th e  F e d e ra l Power Commission or th e  A laska P u b lic  

U t i l i t i e s  C om m ission. N o n -o il  p r o d u c tio n  or tr a n sp o r ta t io n  

incom e was ta x e d  a cco rd in g  to  th e  stan d ard  form ula apportionm ent 

under th e  e x i s t i n g  co rp o ra te  income ta x . The b i l l  a l s o  req u ired  

p u b lic  r e p o r t in g  o f  g r o ss  incom e, d e d u c t ib le  ex p e n ses , n e t  income 

and ta x e s  p a id  by th e  c o r p o r a t io n s . The A laska P ip e l in e  and 

A la sk a  P u b lic  U t i l i t i e s  Commissions were req u ired  to  c e r t i f y  th e  

a ccu ra cy  o f  th e  in fo rm a tio n  p r e se n te d  to  th e  Department o f  

R evenue. [ s e e  HB 145 and SB 105 , Formal L e g is la t iv e  H is to r y ] ,
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The A lask a  O il and Gas A s s o c ia t io n ,  in  January 1977, 

is s u e d  two r e p o r ts  on th e  s u b je c t  o f  ta x a t io n . One o f  th e  

r e p o r t s ,  e n t i t l e d  A la sk a 's  F i s c a l  C o n d itio n  -  P resen t and F u tu re , 

argued th a t  th e  Department o f  R even u e's and th e  L e g i s la t iv e  

A f f a ir s  A g en cy 's  d ata  in d ic a te d  th e  s t a t e  w ould have s u f f i c i e n t  

reven u es to  m eet p u b lic  n eed s throughout th e  f o r e s e e a b le  fu tu r e .  

The r e p o r t  p r o je c te d  a $ 4 .6  b i l l i o n  su r p lu s  by FY 85 b a sed  "on 

e x i s t i n g  ta x  law s [L.H. D oc. 7 -0 5 6 , F i l e  3 1 ] .  The o th e r  r e p o r t  

e n t i t l e d ,  A la sk a  T axation  o f  th e  P etroleum  In d u s tr y , argued  t h a t ,  

b eca u se  th e  g e n e r a l fund a lr e a d y  r e c e iv e d  a la r g e  p e r c e n ta g e  o f  

i t s  rev en u es from  th e  o i l  and gas in d u s tr y , th a t  th e  in d u s tr y  was 

a lr e a d y  p a y in g  i t s  f a i r  sh a re  o f  ta x e s  [L.H. D oc. 7 -0 5 7 ,  

F i l e  3 1 ] .  The r e p o r t  s a id  t h a t ,  a s  a r e s u l t  o f  j o in in g  th e  

M u lt is ta t e  Tax Compact in  1970 , A laska  had c o l l e c t e d  incom e ta x e s  

even  when o i l  and gas com panies earned  no income in  A la sk a . The 

r e p o r t  s a id  A lask a  sh ou ld  c o n tin u e  to  a b id e  by th e  compact 

b eca u se  th e  com pact a ssu red  each  s t a t e  o f  o b ta in in g  i t s  f a i r  

sh a re  o f  t a x e s  w h ile  p r o te c t in g  ta x p a y ers  from d u p l ic a t iv e  

t a x a t io n .  AOGA con clu d ed  by sa y in g  t h a t ,  s in c e  A la sk a  a lre a d y  

im posed one o f  th e  h ig h e s t  ta x  burdens in  th e  n a t io n  and w ould be  

r e c e iv in g  s u f f i c i e n t  reven u es under e x i s t in g  law s, new ta x  law s 

sh o u ld  n o t be e n a c ted .

On February 11 , th e  Department o f  Revenue (th e  

departm ent) r e le a s e d  i t s  r e p o r t  e n t i t l e d  A la sk a 's  O il and Gas Tax 

S tr u c tu r e :  A Study w ith  Recommendations fo r  Improvement [L.H.

Doc. 7 -1 3 9 , F i l e  35A ]. The r e p o r t  p ro v id ed  an o v e rv ie w  o f  o i l
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and gas o p e r a t io n s  in  A laska; d e sc r ib e d  A la s k a 's  e x i s t in g  o i l  and 

gas ta x  s t r u c t u r e ;  examined th e  d e f i c i e n c i e s  o f  th e  co rp orate

income ta x ;  and made recom m endations fo r  im proving the ta x .

T h is  com prehensive stu d y  o f  th e  s t a t e ' s  o i l  and gas tax  

s tr u c tu r e  ad op ted  in  i t s  recom m endations many o f  th e  Zeifman and 

A in sw orth  s u g g e s t io n s .  The departm ent con clu d ed  th a t  u se  o f  the  

f e d e r a l  ta x  b a se  a llo w ed  fo r  s i g n i f i c a n t  and u n d e s ir a b le  e r o s io n s  

in  th e  ta x  b a s e . The departm ent found th a t  th e  p o l i c i e s

u n d e r ly in g  many o f  the f e d e r a l  ta x  e x em p tio n s , c r e d it s  and 

d e d u c tio n s  w ere ir r e le v a n t  ter; or in  c o n f l i c t  w ith , s t a t e  

o b j e c t iv e s .

The departm ent a ls o  co n clu d ed  th a t  th e standard

ap p ortion m en t form u la  f a i l e d  to  a l l o c a t e  th e  a p p ro p r ia te  amount 

o f  incom e to  A la sk a  from m u lt i - s t a t e  o i l  and gas b u s in e s s .  The 

departm ent found th a t  w h ile  none o f  th e  p r o p e r ty , p a y r o ll  or  

s a le s  f a c t o r s  t r u ly  rep r ese n ted  th e  o i l  and gas income producing  

a c t i v i t i e s  in  A la sk a , th e  d e s t in a t io n - o r ie n t e d  s a le s  fa c to r  was 

r e s p o n s ib le  f o r  th e  g r e a te s t  degree o f  d i s t o r t io n .

To r e s o lv e  th e se  prob lem s, th e  departm ent fo llo w e d  the  

recom m endations o f  P r o fe s so r s  Zeifm an and A insw orth  to  s u b s t i t u t e  

"book" incom e f o r  th e  ta x  b ase  in s t e a d  o f  f e d e r a l  ta x a b le  incom e, 

and to  s u b s t i t u t e  an e x tr a c t io n  f a c t o r  f o r  th e  s a le s  fa c to r  in  

th e  ap p ortion m en t form u la .

The departm ent a ls o  opposed  s tr o n g ly  th e  u se  o f  

se p a r a te  a c c o u n tin g  b ecau se o f  i t s  ta x  a v o id a n ce  p o s s i b i l i t i e s  

and i t s  d i f f i c u l t y  to  a d m in is ter .
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T e s t i f y in g  b e fo r e  th e  House and Senate R esou rces  

C om m ittees, Monty T aylor o f  EXXON c r i t i c i z e d  th e  d ep a rtm en t's  

stu d y  fo r  t r y in g  to  s o lv e  t e c h n ic a l  ta x a t io n  problem s through  

s u b s t a n t ia l  ta x  in c r e a s e s .  T ay lor  s a id  th e  recom m endations were 

u n n ecessa ry  and u n d e s ir a b le  b eca u se  (1 ) th e  s t a t e  w ould r e c e iv e  

su r p lu s  rev en u es from th e  e x i s t i n g  ta x  s tr u c tu r e ,  (2 ) a d d it io n a l  

ta x a t io n  w ould d isc o u r a g e  new in v e stm e n t, and (3 ) a d d it io n a l  

ta x e s  w ould a l t e r  th e  p r o f i t a b i l i t y  o f  Prudhoe Bay o p e r a t io n s  and 

c o n s t i t u t e  a b rea ch  o f  good f a i t h  ov er  th e  e x ecu ted  l e a s e s .  

T a y lo r  a l s o  argued  th a t  Prudhoe Bay o p e r a tio n s  w i l l  n o t  be 

e x c e s s iv e ly  p r o f i t a b l e ,  and d e c la r e d  th a t  th e  in d u s tr y 's  r a te  o f  

r e tu r n  e s t im a te s  had d e c lin e d  s in c e  1969 [L.H. Doc. 7 -0 3 2 ,

F i l e  26; L.H. Doc. 7 -0 3 3 , F i l e  2 6 ] .

On March 9 , th e  G overnor, as p a r t  o f  a t o t a l  ta x  

p ack age, in tro d u ce d  an o i l  and gas co r p o ra te  fr a n c h is e  ta x  b i l l  

(HB 322 and SB 2 3 6 ) .  The b i l l  im posed a p r iv i l e g e  ta x  (a s  

recommended by Zeifm an and A insw orth ) on co rp o ra tio n s  w ith  g r o ss  

r e c e ip t s  in  e x c e s s  o f  $250 m i l l io n  per y e a r , more than 50 p e rc en t  

o f  w hich  comes from o i l  or gas r e la t e d  s a l e s . The ta x  r a t e  was 

9 .4  p e r c e n t  and w ould be in  l i e u  o f  th e  normal co rp o ra te  income 

ta x . The ta x  b a se  would be th e  h ig h e r  o f  fe d e r a l  ta x a b le  income 

or "book" incom e as r ep o r ted  to  s h a r e h o ld e r s . The b i l l  m o d if ie d  

th e  ap p ortion m en t form ula by s u b s t i t u t in g  an e x t r a c t io n  f a c to r  

fo r  th e  s a le s  f a c t o r ,  and in c lu d e d  in  th e  num erator o f  th e s e  

f r a c t i o n s ,  th e  p r o p e r ty , p a y r o l l  and e x tr a c t io n  f a c t o r s  on th e
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OCS s e r v ic e d  from A laskan b a s e s . [ s e e  HB 322 and SB 236, Formal 

L e g i s la t iv e  H i s t o r y ] .

In  h i s  t r a n s m it ta l  l e t t e r ,  Governor Hammond sa id  th a t  

h is  b i l l  c o r r e c te d  th ree  major d e f i c i e n c i e s  in  th e e x i s t in g  

c o rp o r a te  incom e ta x .  F i r s t ,  i t  e l im in a te d  th e  "eroded" fe d e r a l  

ta x  b a se  by u s in g  th e  n e t  income r ep o r ted  to  sh a reh o ld ers  as th e  

ta x  b a se . S econ d , i t  more a c c u r a te ly  m easured th e  co rp orate  

b u s in e s s  a c t i v i t y  in  th e  s t a t e  by s u b s t i t u t in g  an e x tr a c t io n  

f a c t o r  f o r  th e  apportionm ent form ula s a le s  f a c t o r .  T h ird , i t  

a l lo c a t e d  t o  th e  s t a t e  some *o£  th e  incom e earned from OCS 

a c t i v i t i e s  t h a t  im pact th e  s t a t e .

A lso  in tro d u ced  a t  about th e  same t im e , was an o i l  and 

gas p r o p e r t ie s  n e t  p roceed s ta x  (SB 202) by S en ators Huber, 

W il l i s  and C r o f t .  SB 202 was i d e n t i c a l  to  SSSB 620 , th e  n e t  

p ro ceed s b i l l  in tro d u ced  th e  p r e v io u s  l e g i s l a t i v e  s e s s io n  by 

S en ator H u b er's Committee on T a x a tio n  and Revenue. Senate  

B i l l  202 n e v e r  moved from com m ittee . [ s e e  SB 202, Formal 

L e g i s la t iv e  H i s t o r y ] .

M ich a e l T a n zer 's  second m ajor r e p o r t  to  th e  

l e g i s l a t u r e ,  e n t i t l e d  Impact o f  In c r ea sed  T a x a tio n  on O il  

E x p lo r a tio n  and D evelopm ent in  A laska  was r e le a s e d  on March 25 

[L.H. D oc. 7 -0 1 2 , F i l e  2 0 ] .  Tanzer rev iew ed  th e  h i s t o r i c a l  

e x p e r ie n c e  o f  o i l  ta x a t io n  in c r e a s e s  in  o th e r  c o u n tr ie s  and 

con clu d ed  t h a t  i t  was not p o s s ib le  to  p r e d ic t  w hether an in c r e a se  

in  ta x a t io n  w ould d isco u r a g e  in v e stm e n t. He p o in te d  out th a t the
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o i l  in d u s tr y  alw ays s a id  th a t  in c r e a se d  ta x e s  would d e ter  

a d d it io n a l  in v e stm e n t.

T anzer a ls o  r e c a lc u la t e d  o i l  in d u str y  p r o f i t a b i l i t y  

from Prudhoe Bay o p e r a t io n s ,  and found th e  in d u s tr y  to  be 

e n jo y in g  a 37 p e r c e n t  DCF r a te  o f  r e tu r n . Per b a r r e l  p r o f i t s  

w ere c a lc u la te d  a t  betw een $ 1 .4 0  and $ 2 .7 0 , w hich  compared 

fa v o r a b ly  w ith  th e  $ 0 .1 5  to  $ 0 .3 0  r e c e iv e d  in  m ost OPEC n a t io n s .  

Tanzer con clu d ed  th a t  s u b s t a n t ia l ly  in c r e a se d  t a x a t io n  w ould n ot  

end th e  a t t r a c t iv e n e s s  o f  A laska to  th e  o i l  com panies as a p la c e  

fo r  a d d it io n a l  e x p lo r a t io n  and develop m ent. He recommended 

s u b s t a n t ia l ly  in c r e a s in g  ta x  r a t e s ,  tem p o ra r ily  c e a s in g  l e a s in g ,  

in v e s t in g  in c r e a s e d  ta x  reven u es in  an e x p lo r a to r y  su rvey  and 

th en  e i t h e r  d i r e c t l y  c o n tr a c t in g  f o r  d r i l l i n g  or u n d erta k in g  

j o i n t  v e n tu r e s  w ith  th e  o i l  com panies.

In  March, l e g i s l a t i v e  h e a r in g s  w ere h e ld  and testim o n y  

was r e c e iv e d  fo r  and a g a in s t  th e  v a r io u s  ta x  p r o p o sa ls  b e fo r e  th e  

l e g i s l a t u r e .  On March 2 1 , P r o fe s s o r s  Zeifman and A insw orth  

t e s t i f i e d  b e fo r e  th e  J o in t  House and S en ate R esou rces Committees 

and answ ered q u e s t io n s  about t h e ir  stu d y  and t h e ir  recommenda­

t io n s  [L.H. D oc. 7 -0 0 4 , F i l e  1 8 ] .

C om m issioner o f  R evenue, S t e r l in g  G a lla g h e r , and Deputy 

C om m issioner, John M essenger, t e s t i f i e d  b e fo r e  th e  J o in t  

R esou rces Com m ittees on th e  g o v ern o r1s c o rp o ra te  income ta x  

l e g i s l a t i o n .  G a lla g h er  rev iew ed  th e  D epartm ent's ta x  s tu d y  and 

r e p e a te d  i t s  f in d in g s  and c o n c lu s io n s .  G a lla g h er  and M essenger  

a l s o  responded to  q u e s t io n s  r eg a r d in g  th e  p r o f i t a b i l i t y  o f  o i l
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p rod u cin g  a c t i v i t i e s  in  A lask a  and A la sk a 's  r e l a t i v e  ta x  burden 

[L .H . D oc. 7 -0 0 5 , F i l e  19; L.H. Doc. 7 -0 0 6 , F i l e  1 9 ] .

Some o f  th e  N a tiv e  c o r p o r a t io n s , p a r t ic u la r ly  th e  

A r c t ic  S lo p e  R eg io n a l C orp oration , s t a t e d  t h e ir  o p p o s it io n  to  any 

in c r e a s e  in  t a x e s .  T h eir  argument was th a t  an yth in g  w hich  

im p a ired  A la s k a 's  b u s in e s s  c lim a te  w ould harm them, and in  

p a r t ic u la r  in c r e a s e d  ta x a t io n  would r e s u l t  in  a low er l e v e l  o f  

o i l  develop m ent and in v estm en t [L.H. D oc. 7 -0 1 4 , F i l e  21; L.H. 

D oc. 7 -0 1 5 , F i l e  21; L.H. Doc. 7 -0 1 6 , F i l e  2 1 ] .  North S lop e  

Borough Mayor, Eben Hobson t e s t i f i e d  in  fa v o r  o f  in c r e a se d  

t a x a t io n  [L .H . Doc. 7 -0 1 7 , F i l e  2 1 ] .

R ich ard  K ilg o r e  o f  W alter J .  Levy & A s s o c ia te s  a ls o  

t e s t i f i e d  e x t e n s iv e ly  on b oth  m o d ified  apportionm ent and th e  

s e p a r a te  a c c o u n tin g  m eth o d o lo g ies  th a t  w ere b e fo r e  th e  

l e g i s l a t u r e  [L .H . D oc. 7 -0 1 8 , F i l e  22; L.H. Doc. 7 -0 1 9 , F i l e  22; 

L.H . Doc. 7 -0 2 0 , F i l e  2 2 ] ,  K ilg o re  s a id  th a t  book income i s  

r e a d i ly  a v a i la b le  and c o n ta in s  few er e r o s io n s  than fe d e r a l  

ta x a b le  incom e. K ilg o r e  a ls o  s t a t e d ,  how ever, th a t  book income 

a llo w s  a g r e a t  d e a l o f  f l e x i b i l i t y  in  how income i s  rep o r ted  and 

th o u g h t t h i s  co u ld  r e s u l t  in  o th er  p rob lem s. K ilg o r e  o f fe r e d  h is  

v iew  th a t  th e  e x t r a c t io n  f a c t o r  would be d i f f i c u l t  to  c a lc u la t e  

b eca u se  i t  w ould be d i f f i c u l t  to  d eterm in e a f ir m 's  w orldw ide  

e x t r a c t io n .  K ilg o r e  s a id  th e  c r i t e r io n  fo r  s e le c t in g  from among 

th e  d i f f e r i n g  approaches sh ou ld  be how w e l l  or a c c u r a te ly  th e  

m o d if ie d  ap p ortion m en t approach or th e  se p a r a te  acco u n tin g  

approach r e f l e c t  th e  income a c t u a l ly  earned  in  A la sk a . With the
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u se  o f  m o d e ls , K ilg o r e  p roceed ed  to  show th a t  th e  m o d ified  

ap p ortion m en t approach was rea so n a b ly  a cc u r a te  fo r  a company l ik e  

EXXON, b u t n o t  so fo r  a company l i k e  ARCO. He commented th a t  a 

m ajor f a i l i n g  o f  th e  apportionm ent method was i t s  assum ption  th a t  

a l l  f a c e t s  and a rea s  w ith in  a company are e q u a lly  p r o f i t a b le  

w h ich  f a i l s  to  r e c o g n iz e  th e  h ig h e r  p r o f i t a b i l i t y  o f  d ev e lo p in g  

f i e l d s  such  as Prudhoe Bay. K ilg o r e  s ta t e d  th a t  w h ile  the  

m o d if ie d  apportionm ent form ula approach w ould in c r e a s e  rev en u es , 

i t  w ould c r e a te  in e q u i t i e s .  K ilg o r e  con clu d ed  th a t  sep a ra te  

a c c o u n tin g  more a c c u r a te ly  r e f l e c t e d  incom e earned in  A laska and 

was th e  p r e fe r r e d  approach i f  i t  was l e g a l l y  and a d m in is tr a t iv e ly  

p o s s ib l e .

S e v e r a l members o f  th e  o i l  in d u str y  a ls o  t e s t i f i e d  on 

th e  ta x  p r o p o s a ls .  On March 2 5 , Larry W ilso n , ta x  c o u n se l fo r  

U nion O i l ,  argued th a t  s e p a r a te  a cco u n tin g  co u ld  n o t  p o s s ib ly  

d eterm in e th e  p r o f i t s  d er iv ed  w ith in  a s t a t e  fo r  a u n ita r y  

b u s in e s s .  W ilson  a ls o  c r i t i c i z e d  se p a r a te  a cco u n tin g  as ex p o sin g  

ta x p a y ers  to  m u lt ip le  t a x a t io n ,  and s a id  th e  approach may v i o l a t e  

th e  F o u rteen th  Amendment to  th e  U .S . C o n s t itu t io n .  W ilson  a ls o  

s a id  th e  p ro p o sa l to  in c lu d e  OCS a c t i v i t i e s  in  th e  form ula was 

u n c o n s t i t u t io n a l  [L.H. Doc. 7 -0 2 9 , F i l e  2 5 ] .

R ichard D onaldson o f  SOHIO c r i t i c i z e d  th e  Departm ent o f  

R ev en u e's  ta x  s tu d y . D onaldson argued th a t  th e  p r o p o sa ls  cou ld  

be v iew ed  as a c o n f is c a t io n  o f  an e q u ity  i n t e r e s t  o r  a 

m o d if ic a t io n  o f  th e  l e a s e  c o n t r a c t s ; th a t  th e  ta x e s  w ere b ia se d  

a g a in s t  i n t e r s t a t e  commerce; th a t  th ey  were u n fa ir  and
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d is c r im in a to r y ;  th a t  th ey  would r e s u l t  in  m u lt ip le  ta x a tio n ;  and, 

f a i l e d  to  m eet o th e r  c o n s t i t u t io n a l  req u irem en ts . Over the  

c o u r se  o f  h i s  te stim o n y  and th e  fo llo w in g  c o llo q u y , Donaldson

r a is e d  s e v e r a l  l e g a l  and p o l ic y  o b je c t io n s  to  th e  ta x  p ro p o sa ls

[L .H . Doc. 7 -0 3 8 , F i l e  27; L.H. Doc. 7 -0 3 9 , F i l e  2 7 ] .

A lso  in  March, th e  A laska O il and Gas A s so c ia t io n

is s u e d  a r e p o r t  e n t i t l e d  S ta te  Income T a x a tio n  o f  M u lt is ta te  O il 

Companies O p eratin g  in  A laska: A D is c u s s io n  o f  V arious P rop osa ls

and T h e ir  E f f e c t s  on T axp ayers. The r e p o r t  s e t  ou t a h is t o r y  o f  

s t a t e  incom e ta x a t io n  o f  m u lt- is ta te  b u s in e s s e s ,  th e  need fo r  

u n ifo r m ity , and th e  e f f e c t s  on ta x p a y ers  from d e v ia t io n  from  

u n ifo r m ity , e . g . ,  d u p l ic a t iv e  ta x a t io n .  The r e p o r t  d isc u s se d  the  

harm to  th e  o i l  com panies from th e f r a n c h is e ,  n e t  income and n e t  

p ro ceed s  ta x e s  [L .H . Doc. 7 -0 5 8 , F i l e  3 1 ] .

W hether Prudhoe Bay was u n u su a lly  p r o f i t a b le  con tin u ed  

to  be a m ajor i s s u e .  The o i l  com panies argued th a t  Prudhoe Bay 

r a t e s  o f  r e tu r n  w ere o n ly  in  th e  11 to  18 p er ce n t range [L.H. 

D oc. 7 -0 3 2 , F i l e  26; L.H. Doc. 7 -0 3 3 , F i l e  2 6 ] .  The 

A d m in is tr a t io n  and th e  l e g i s l a t u r e ' s  c o n s u lta n ts  o f te n  t e s t i f i e d  

th a t  Prudhoe Bay would be u n u su a lly  p r o f i t a b le  w ith  r a te s  o f  

r e tu r n  in  th e  20 to  40 p e r c e n t  range [L.H . Doc. 7 -0 1 2 , F i l e  20; 

L.H . D oc. 7 -0 0 6 , F i l e  1 9 ] .  The Departm ent o f  Revenue a ls o  

t e s t i f i e d  th a t  r e g a r d le s s  o f  th e  s p e c i f i c  r a te  o f  r e tu rn  f ig u r e  

u se d , th e  a d o p tio n  o f  th e  ta x  p r o p o sa ls  would a f f e c t  

p r o f i t a b i l i t y  by l e s s  than one p ercen ta g e  p o in t  [L.H. Doc. 7 -0 0 9 , 

F i l e  1 9 ] .
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A nother i s s u e  throughout 1977 was th e  o i l  reven u es  

w hich  th e  s t a t e  co u ld  e x p e c t  to  r e c e iv e .  These rev en u es were 

dependent upon many unknown f a c to r s  in c lu d in g  the w orld  market 

p r ic e ,  f e d e r a l  p r ic e  c e i l i n g s  and tr a n s p o r ta t io n  c o s t s .  

Throughout th e  y ea r  th e  Departm ent o f  Revenue and th e  R esearch  

D iv is io n  o f  th e  L e g i s la t iv e  A f f a ir s  Agency were c o n s ta n t ly  

r e v i s in g  t h e ir  e s t im a te s  o f  a n t ic ip a t e d  r e v e n u e s . The 

u n c e r ta in ty  about w hether th e  s t a t e  would soon be fa c e d  w ith  

la r g e  s u r p lu s e s  or  la r g e  d e f i c i t s  seemed to  in c r e a s e  o v er  t h i s  

p e r io d  [L.H. D oc. 7 -0 7 0 , F i l e  3Vj L.H. Doc. 7 -0 7 5 , F i l e  34,- L.H. 

Doc. 7 -0 7 8 , F i l e  34; L.H. Doc. 7 -0 8 1 , F i l e  34; L.H. D oc. 7 -0 8 2 ,  

F i l e  34; L.H. D oc. 7 -0 8 4 , F i l e  34; L.H. Doc. 7 -0 9 0 , F i l e  34; L.H. 

D oc. 7 -0 9 2 , F i l e  3 4 ] .

A fte r  r ev ie w in g  th e  te s t im o n y , th e  House R esou rces  

Subcom m ittee on O il and Gas ch a ired  by R e p r e se n ta t iv e  

M erle S n id er  and in c lu d in g  R e p r e s e n ta t iv e  M alone, recommended 

th a t  th e  f u l l  com m ittee c o n s id e r  and p ass ou t HB 322 . The 

subcom m ittee gave i t s  rea so n s  fo r  t h i s  a c t io n  and con clu d ed  th a t  

HB 322 would b e n e f i t  A laskans w ith o u t  d isc o u r a g in g  o i l  in d u s tr y  

developm ent [L .H . Doc. 7 -0 4 5 , F i l e  2 8 ] .

C u r io u s ly , on A p r il 5 , th e  House R esources Committee 

p a sse d  ou t b o th  HB 322 ( th e  A d m in is tr a tio n  b i l l )  and HB 145 

( C r o f t ' s  in te r im  co m m ittee 's  s e p a r a te  a cco u n tin g  b i l l ) .

These b i l l s  th en  moved on to  th e  House F inance  

Committee w hich  began i t s  c o n s id e r a t io n  o f  th e s e  m easu res. Many 

o f  th e  same groups w hich  had t e s t i f i e d  b e fo r e  th e  r e so u r c e s
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com m ittees a l s o  t e s t i f i e d  b e fo r e  th e  House F inance Committee. 

The Departm ent o f  Revenue rep ea ted  th e  A d m in is tr a t io n 's  p o s i t io n  

on A p r il  1 4 , and a d d it io n a l ly  r e b u tte d  th e  o i l  in d u s tr y 's

argum ents th a t  A la sk a  has one o f  th e  h ig h e s t  ta x  burdens in  th e

co u n try . The departm ent p r e sen ted  i t s  c a se  th a t  compared to  

o th e r  o i l  p rod u cin g  s t a t e s ,  A la sk a 's  e x i s t i n g  ta x  burden was in  

th e  m id d le  o f  th e  range and even  w ith  enactm ent o f  th e  

A d m in is tr a t io n 's  ta x  p ack age, th e  burden w ould s t i l l  n o t be th e  

g r e a t e s t  [L .H . D oc. 7 -0 0 9 , F i l e  19; L.H. D oc. 7 -0 1 1 , F i l e  19; 

L.H. Doc. 7 -1 5 0 , F i l e  3 6 ] .  - —

The o i l  and gas in d u str y  a ls o  t e s t i f i e d  e x t e n s iv e ly

r e p e a t in g  t h e ir  p o s i t io n  on new o i l  ta x e s  [L.H. Doc. 7 -0 2 5 ,  

F i l e  23; L.H. D oc. 7 -0 2 6 , F i l e  24; L.H. Doc. 7 -0 2 7 , F i l e  2 4 ] .

Jerome Zeifm an r e i t e r a t e d  h i s  f in d in g s  and 

recom m endations made e a r l i e r  and added th a t  th e  s t a t e  shou ld  n o t  

be to o  con cern ed  w ith  d u p l ic a t iv e  ta x a t io n  or v io la t in g  th e

p r in c ip le s  o f  u n ifo r m ity  b eca u se  no m u lt i -n a t io n a l  company had 

e v e r  been  a b le  to  prove i t  had been  ta x ed  on more than 100 

p e r c e n t  o f  i t s  incom e. F u rth er , he p o in te d  ou t th a t  many s t a t e s  

a lr e a d y  d e v ia te  s i g n i f i c a n t l y  from th e  u n ifo r m ity  p r in c ip le  [L.H. 

D oc. 7 -0 2 2 , F i l e  2 3 ] ,  He a l s o  s ta t e d  th a t  th e  l e g i s la t u r e  cou ld  

adopt a p r o v is io n  a llo w in g  r e l i e f  fo r  a ta x p a y er  p rov in g  m u lt ip le  

t a x a t io n .

The House F in an ce Committee a l s o  h eard  from many new 

w it n e s s e s .  Dr. Edward S c h a f fe r ,  p r o fe s s o r  o f  econom ics a t  th e  

U n iv e r s ity  o f  A lb e r ta , s a id  th e  o i l  in d u s tr y  had th rea ten ed  to
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le a v e  A lb e r ta  when ta x e s  w ere r a is e d  t h e r e ,  but d id  n o t le a v e .  

S c h a ffe r  a l s o  argued i t  was p e r f e c t ly  a p p ro p r ia te  fo r  th e  s t a t e  

to  r a i s e  i t s  ta x e s  even a f t e r  i t  s ig n e d  le a s e s  w ith  th e  o i l  

com panies [L .H . Doc. 7 -0 2 2 , F i l e  2 3 ] .

A nother new w itn e ss  was Dr. Josep h  Kemp from th e  

U n iv e r s ity  o f  A berdeen, S c o tla n d . Kemp rev iew ed  th e  North Sea  

e x p e r ie n c e  fo r  th e  House F inance C om m ittee, p a r t ic u la r ly  w ith  

reg a rd s to  i t s  p r o f i t a b i l i t y ,  ta x  in c r e a s e s  and t h e ir  im p a cts , 

and o th e r  r e la t e d  concerns [L.H. D oc. 7 -0 2 3 , F i l e  23; L.H. 

D oc. 7 -0 6 6 , F i l e  3 3 ] .

N ia l  T rim b le , an econ om ist a l s o  f a m il ia r  w ith  N orth Sea 

o i l  d evelop m en t, t e s t i f i e d  th a t

(1 )  a l l  o v er  th e  w orld  th e  o i l  in d u str y  th r e a te n s  to  
le a v e  when ta x e s  are  in c r e a s e d , so th e  resp o n se  to  
A la s k a 's  p ro p o sa l i s  t y p ic a l ;

(2 )  A la sk a  has more p o t e n t ia l  fo r  s u c c e s s f u l  
e x p lo r a t io n  than o th e r  p la c e s  and i t  i s  t h i s ,  
r a th e r  than ta x e s ,  w h ich  i s  th e  prim ary c r i t e r io n ;

(3 )  A la s k a 's  ta x es  w i l l  n o t  r a i s e  consumer p r ic e s ;  and

(4 ) th a t  o i l  com panies' a c t io n s  w i l l  be d ic ta t e d  by 
where th e  o i l  i s .

T rim ble co n c lu d ed  th a t  compared to  o th e r  p a r ts  o f  th e  w o rld ,

t a x a t io n  in  A la sk a  was r e l a t i v e l y  lo w , and p r o f i t s  were

o u ts ta n d in g , and th e r e fo r e  i t  was n o t l i k e l y  th a t  th e  o i l

com panies w ould le a v e  th e  s t a t e  [L .H . D oc. 7 -0 2 1 , F i l e  2 3 ] .

A number o f  p r iv a te  in d iv id u a ls  a l s o  t e s t i f i e d  b o th  fo r  

and a g a in s t  th e  ta x  p ro p o sa ls  [L.H. D oc. 7 -0 2 4 , F i l e  24; L.H. 

Doc. 7 -0 2 5 , F i l e  2 3 ] .

-  5 0  -



The House F inance Com mittee, on May 10 , p assed  out o f  

com m ittee w ith  a m a jo r ity  o f  do p a ss  recom m endations, a Committee 

S u b s t i t u t e  fo r  HB 3 2 2 . The s u b s t i t u t e  e s s e n t i a l l y  p reserved  the  

A d m in is tr a t io n 's  (and Z eifm an 's) approach w ith  Z eifm an's new 

recom m end ation s.

On May 1 1 , Chairman S tev e  Cowper, in  th e chairm an's

r e p o r t ,  e x p la in e d  th e  b i l l  and i t s  b e n e f i t s  to  A la sk a . A lso  on

t h a t  day, CSHB 322 p a ssed  th e  House o f  R e p r e s e n ta t iv e s .

F o llo w in g  th e  J o in t  R esources Committee h ea r in g s in  

March, th e  S e n a te , to o ,  took  -a c tio n . On A p r il  2 7 , th e  Senate  

R eso u rces  Com m ittee adopted  and p a ssed  ou t o f  com m ittee a

Com mittee S u b s t i t u t e  fo r  SB 105 , w hich r e f in e d  th e sep a ra te

a c c o u n tin g  p ro ced u res  o u t lin e d  in  th e  o r ig in a l  SB 105. The new

s u b s t i t u t e  b i l l  made changes to  accommodate th e  t e c h n ic a l  p o in ts  

made by M ilto n  L ip to n , th e  c o n s t i t u t io n a l  problem s r a is e d  by 

P au l Hartman and A d m in is tr a tiv e  concerns r a is e d  by th e  Department 

o f  Revenue [L.H . D oc. 7.-046, F i l e  29; L.H. Doc. 7 -0 5 0 , F i le  2 9 ] .  

Four members o f  th e  com m ittee s ig n ed  "no recommendation" and two 

members s ig n e d  "do p a s s ."  The b i l l  was n e x t  r e fe r r e d  to  th e  

S en a te  F in an ce C om m ittee.

On May 1 4 , th e  Senate r e c e iv e d  th e  H ouse-passed

CSHB 322 and r e f e r r e d  i t  to  th e  R esou rces and F in an ce Com m ittees.

On May 1 9 , th e  S en ate R esou rces Committee adopted a

S en a te  Committee S u b s t i tu t e  fo r  CSHB 322 . The S en ate  Committee 

S u b s t i tu t e  " str ip p e d "  th e  House b i l l  and r e p la c e d  i t  w ith  the
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se p a r a te  a c c o u n tin g  m easure th a t  had p a ssed  ou t as CSSB 105 on 

A p r il 27.

On May 2 1 , th e  S en ate F in an ce Committee took  up 

CSHB 3 2 2 . S en a to r  T i l l i o n  n o ted  th a t  a F inance Committee 

S u b s t i tu t e  had b een  p rep ared  ( a ls o  a se p a r a te  a cco u n tin g  b i l l )  

and he p r e fe r r e d  th a t  v e r s io n .  The com m ission er o f  revenue  

t e s t i f i e d  in  fa v o r  o f  th e  H ou se-p assed  b i l l ,  and S en ator C roft  

responded  in  fa v o r  o f  th e  se p a r a te  a c c o u n tin g  m ethodology sa y in g  

i t  would e s t a b l i s h  eq u a l trea tm en t betw een  com panies o p e r a tin g  in  

A la sk a . r-

S en a te  F in an ce Committee Chairman S a c k e tt  s a id  he 

p r e fe r r e d  th e  S en a te  R esou rces Committee S u b s t i t u t e ,  and th e  

S en a te  R esou rces Committee S u b s t itu te  fo r  CSHB 322 was p a ssed  out  

o f  th e  S en a te  F in a n ce  Committee w ith  in d iv id u a l  recom m endations 

[L.H. Doc. 7 -0 5 4 , F i l e  30} Formal L e g i s la t iv e  H is to r y ] ,

The S en a te  com m ittee made i t  c l e a r  th a t  th ey  p r e fe r r e d  

th e  s e p a r a te  a c c o u n tin g  method o f  co r p o r a te  income ta x a t io n  over  

th e  m o d if ie d  form u la  apportionm ent method en d orsed  by th e  House 

and th e  A d m in is tr a t io n . N e ith er  th e  House nor th e  A d m in is tr a tio n  

w ere p rep ared  to  change t h e ir  minds and th e  1977 s e s s io n  o f  th e  

l e g i s l a t u r e  ad jou rn ed  w ith o u t  a b i l l  p a s s in g  th e  f u l l  S en a te .

SYNTHESIS AND RESOLUTION— 1978 

D uring 1977 , th e  d is c u s s io n s  in  th e  l e g i s l a t u r e  had 

m o stly  s h i f t e d  away from w hether i t  sh o u ld  r e v i s e  i t s  co rp o ra te  

income ta x  to  th e  q u e s t io n  o f  how th a t  g o a l sh ou ld  be
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a c co m p lish ed . On th e  s e v e r a l  approaches w hich  had been  su g g ested  

in  19 7 6 , two had su r v iv e d  — th e  S e n a te 's  s e p a r a te  accou n tin g

m ethod and th e  A d m in istr a tio n /H o u se  m o d if ie d  apportionm ent

ap p roach .

At th e  b e g in n in g  o f  th e  1978 l e g i s l a t i v e  s e s s io n ,  

C om m issioner G a lla g h er  and o i l  in d u str y  r e p r e s e n ta t iv e s  each  

r e q u e s te d  th a t  th e  incom e ta x  b i l l  be re tu rn ed  to  the Senate

R eso u rces  Com m ittee f o r  fu r th e r  te s t im o n y . G a lla g h er  wanted to

p r e s e n t  more in fo r m a tio n  on th e  problem s o f  se p a r a te  a ccou n tin g  

and th e  o i l  in d u s tr y  w a n ted , to  ..convince th e  S en ate  n o t to  pass  

any income ta x  b i l l .

To p ro v id e  a d d it io n a l  support fo r  t h e ir  p o s i t io n

a g a in s t  ch an gin g  th e  co rp o ra te  income t a x ,  th e  in d u str y

c o n tr a c te d  w ith  fo u r  m ajor c o n s u lta n ts .  By e a r ly  1978, th e se  

e x p e r t s '  work was u n v e i le d .

Three o f  AOGA's c o n s u lta n ts  a d d ressed  th e  le g a l  

q u e s t io n s  r a is e d  by th e  two b i l l s  on w hich a t t e n t io n  now fo cu sed . 

The f i r s t  o f  th e s e  was Gary Boren, a P r o fe s s o r  o f  Law a t

W ashington U n iv e r s it y  in  S t .  L o u is , who p rep ared  a rep o rt

e n t i t l e d  The E f f e c t s  o f  House B i l l  322 and S en a te  CS fo r  CS fo r  

House B i l l  322 on U n iform ity  and E q u ity  [L.H. Doc. 8 -0 2 9 , 

F i l e  5 ] .  B o ren 's  b a s ic  p o in t  was th a t  th e  f a i l u r e  to  a llo w  a l l  

ta x p a y ers  to  u se  f e d e r a l  ta x a b le  income as th e  income ta x  base  

r e s u l t e d  in  i l l e g a l  d is c r im in a t io n .  Boren fu r th e r  argued th a t no 

p la u s ib le  j u s t i f i c a t i o n  can support e l im in a t io n  o f  th e  s a le s  

f a c t o r .  He c la im ed  th a t  in  s u b s t i t u t in g  an e x tr a c t io n  fa c to r ,
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A la sk a  would have a form ula unique to  i t s e l f ,  w h ich , b eca u se  i t  

w ould r e s u l t  in  d oub le ta x a t io n  and d is c r im in a t io n ,  would be 

u n c o n s t i t u t io n a l .  He argued th e  se p a r a te  a cco u n tin g  m ethodology  

w ould be c o s t l y ,  s u b je c t  to  m a n ip u la tio n , a r b itr a r y  and u n fa ir ,  

was u n c o n s t i tu t io n a l  and r a is e d  th e  s p e c te r  o f  C ongress s te p p in g  

in  to  im pose a f e d e r a l  s o lu t io n  to  s t a t e  income t a x a t io n .  Boren 

t e s t i f i e d  b e fo r e  th e  S en a te  R esou rces Committee in  February [L.H. 

D oc. 8 -0 2 3 , F i l e  5; L.H. Doc. 8 -0 2 4 , F i l e  5; L.H. Doc. 8 -0 2 5 ,  

F i l e  5; L.H . D oc. 8 -0 2 6 , F i l e  5; L .H . Doc. 8 -0 2 7 , F i l e  5; L.H. 

D oc. 8 -0 2 8 , F i l e  5 ; L.H. D o c .'8 -0 2 9 , F i l e  5 ] .

John S . Warren prepared  a r e p o r t  e n t i t l e d  P o s i t io n  

Paper on A la sk a  O il  and Gas T a x a tio n  in  w hich he a s s e r t e d  th a t  

A la s k a 's  e x i s t i n g  ta x  s t r u c tu r e  was modern, s im p le , in e x p e n s iv e ,  

f a i r ,  p rev en ted  under and o v er  ta x a t io n  and con ten d ed  th a t  a l l  

l e g i s l a t i v e  p r o p o sa ls  d e tr a c te d  from  th e s e  v a lu e s .  I f  th e  

p r o p o sa ls  were e n a c te d , th e  Departm ent o f  Revenue c o u ld  no lo n g er  

r e l y  on f e d e r a l  a u d ito r s  and A lask a  w ould be fo r c e d  ou t o f  the  

M u lt is t a t e  Tax Compact, and be d ep r iv ed  o f  th e  M u lt is ta t e  Tax 

C om m ission 's j o i n t  a u d it  program . Warren, to o , t e s t i f i e d  b e fo re  

th e  S en a te  R esou rces Committee in  February [L.H. Doc. 8 -0 3 0 , 

F i l e  5; L.H. D oc. 8 -0 3 1 , F i l e  5; L .H . Doc. 8 -0 3 2 , F i l e  5; L.H. 

D oc. 8 -0 3 3 , F i l e  5 ; L.H. Doc. 8 -0 3 4 , F i l e  5 ] ,

Leonard K u st, a W all S t r e e t  ta x  a t to r n e y , prep ared  two 

r e p o r t s  r e le a s e d  in  January. K u st 's  f i r s t  r e p o r t  was e n t i t l e d  A 

Summary o f  S ta te  T a x a tio n  o f  M u lt i - s t a t e  B u s in ess  Income— H isto r y
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and P r e se n t  S t a t u s . T his r e p o r t  was a b r i e f  h is t o r y  and overv iew  

o f  th e  i s s u e  n a tio n w id e .

K u s t 's  second  r e p o r t ,  Income T axation  o f  M u lt is ta te  

C o rp o ra tio n s  Engaged in  O il and Gas P ro d u ctio n  and T ra n sp o rta tio n  

in  A la s k a . H is argum ents g e n e r a l ly  p a r a l le le d  th e  arguments 

p r e se n te d  by Boren.

AOGA's fo u r th  c o n s u lta n t  was a n a t io n a l ly  reco g n ized  

a c c o u n tin g  f ir m , A rthur Anderson and Company. T h eir  January  

r e p o r t  e n t i t l e d  Prudhoe Bay F ie ld  and T ran s-A lask a  P ip e lin e  

S ystem --C om p arative  S ta te  Tax Burden Study in d ic a te d  th a t  

e x i s t i n g  law  in  A lask a  im posed th e  g r e a t e s t  ta x  burden o f  any o f  

th e  m ajor o i l  and gas p rod u cin g  s t a t e s ,  and th e  l e g i s l a t i o n  b e in g  

c o n s id e r e d  m a g n if ie d  th e  problem  c o n s id e r a b ly  [L.H. Doc. 8 -0 8 0 ,  

F i l e  13} L .H . Doc. 8 -0 8 1 , F i l e  13} L.H. Doc. 8 -0 9 0 , F i l e  1 4 ] .  

Bob Moore, a ta x  p a rtn er  in  A rthur Anderson and Company, 

t e s t i f i e d  b e fo r e  th e  S en ate  R esou rces Committee on th e  stu d y  and 

r e la t e d  i s s u e s  in  February and March [L.H. Doc. 8 -0 9 0 , F i l e  1 4 ] .

The r e sp o n se  to  th e  A rthur Anderson stu d y  was im m ediate 

[L .H . D oc. 8 -0 8 3 , F i l e  14} L.H. Doc. 8 -0 8 4 , F i l e  14} L.H. 

Doc. 8 -0 8 7 , F i l e  14} L.H. Doc. 8 -0 8 8 , F i l e  14*, L.H. Doc. 8 -0 8 9 ,  

F i l e  1 4 ] .

The m ost le n g th y  r e jo in d e r  came from th e  Department o f  

Revenue w h ich  p o in te d  ou t t h a t  A la sk a 's  ran k in g  in  com parative  

ta x  burdens w ould be much low er had Anderson u sed  a d i f f e r e n t  

m ethodology and tak en  a b roader approach. The departm ent a ls o  

p o in te d  o u t some s p e c i f i c  e r r o r s  in  th e  rep o r t  [L.H. Doc. 8 -0 8 9 ,
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F i l e  1 4 ] .  D ick  Haggart o f  th e  l e g i s l a t i v e  r e se a r c h  s t a f f  made 

some o f  th e  same arguments [L.H. Doc. 8 -0 8 4 , F i l e  1 4 ] .

In  a d d it io n ,  i t  was argued th a t  one u n in ten d ed  showing  

o f  th e  A rthur Anderson stu d y  was th a t  th e  c u rren t income ta x  was 

n o t  a c c u r a te ly  m easuring income earned  in  A laska and th a t  th e  

s e p a r a te  a cc o u n tin g  method m ost a c c u r a te ly  r e f l e c t e d  th a t  incom e. 

M ilto n  L ip to n  and o th e r s  argued th a t  th e  t a b le s  in  th e  stu d y  

showed th a t  th e  p r e se n t  income ta x  a p p o rtio n ed  income much below  

th e  income earned  in  A laska  w hereas th e  se p a r a te  a cco u n tin g  

e q u a led  th e  incom a-earned  in  A la sk a . [L .H .-D o c . 8 -0 1 8 , F i l e  4 ] .

In  February, r e p r e s e n ta t iv e s  o f  in d iv id u a l  o i l  

com panies came b e fo r e  th e  S en a te  R esou rces Committee to  t e s t i f y  

t h a t  th ey  w ere a lrea d y  p ay in g  t h e ir  f a i r  sh a r e , th a t  A laska  

a lr e a d y  im poses th e  h ig h e s t  ta x  burden, and th a t  th e  in c r e a se d  

t a x e s  w i l l  d r iv e  away in v estm en t in  o i l  e x p lo r a t io n  and 

develop m ent [L .H . Doc. 8 -0 4 8 , F i l e  7; L.H. Doc. 8 -0 4 9 , F i l e  7; 

L.H . D oc. 8 -0 5 0 , F i l e  7 } L.H. Doc. 8 -0 5 1 , F i l e  7; L.H. 

D oc. 8 -0 5 2 , F i l e  7; L.H. D oc. 8 -0 5 3 , F i l e  7 ] ,

EXXON, in  i t s  e f f o r t s  to  c o n v in ce  th e  l e g i s l a t u r e  n o t  

to  in c r e a s e  t a x e s ,  c o n tr a c te d  w ith  D ittm an R esearch  A s s o c ia te s  to  

con d u ct a p u b lic  o p in io n  p o l l .  The f in d in g s  o f  th a t  p o l l ,  

p u b lish e d  in  a r e p o r t e n t i t l e d ,  P u b lic  O pinion C oncerning O il  

In d u s tr y  T a x a tio n  were r e le a s e d  in  F ebruary. The r e p o r t  s ta te d  

t h a t  th r e e  ou t o f  fo u r  A laskan s th ou gh t o i l  in d u s tr y  ta x a t io n  

sh o u ld  rem ain th e  same or be low ered  [L.H. D oc. 8 -0 5 4 , F i l e  8;
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L.H . D oc. 8 -0 5 5 , F i l e  8; L.H. Doc. 8 -0 5 6 , F i l e  8; L.H. 

D oc. 8 -0 5 7 , F i l e  8 ] ,

Crawford Thomas, an oth er AOGA c o n s u lta n t ,  t e s t i f i e d  

th a t  th e  M u lt i s t a t e  Tax Compact has h ig h e r  s ta t u s  than s t a t e  law , 

and th a t  c o r p o r a tio n s  co u ld  c o n tin u e  to  u se  th e standard  

ap p ortion m en t system  r e g a r d le s s  o f  A la sk a 's  laws [L.H. 

D oc. 8 -0 9 7 , F i l e  1 5 ] .  R e p r e s e n ta t iv e s  o f  o th er  b u s in e s s  

i n t e r e s t s  a l s o  . t e s t i f i e d  a g a in s t  th e  ta x e s  a s s e r t in g  th a t  i t  

w ould  ca u se  a slowdown in  th e  s t a t e ' s  econom ic growth [L.H. 

D oc. 8 -0 9 2 , F i l e  15; L.H. D o c .-8 -0 9 3 , F i l e  15; L.H. Doc. 8 -0 9 4 , 

F i l e  15; L.H . D oc. 8 -0 9 5 , F i l e  15; L.H. Doc. 8 -0 9 6 , F i l e  1 5 ] .  

The A r c t ic  S lo p e  R eg io n a l C orp oration  a ls o  t e s t i f i e d  a g a in s t  th e

new ta x e s  [L .H . D oc. 8 -0 9 8 , F i l e  16; L.H. Doc. 8 -0 9 9 , F i l e  16;

L .H . D oc. 8 -1 0 0 , F i l e  1 6 ] .

C om m issioner G a lla g h er  t e s t i f i e d  a t  th e  February  

h e a r in g s  w ith  th e  A d m in is tr a t io n 's  p o s i t io n  as to  what k in d s o f  

problem s e x i s t  w ith  th e  c u rren t ta x  s tr u c t u r e ,  why the problem s 

e x i s t ,  and how th e  A d m in is tr a tio n  p ro p o ses  to  s o lv e  th e se  

p rob lem s. The s o lu t io n s  p roposed  by th e  A d m in is tra tio n  and th e  

House w ere p r e fe r a b le  to  th e  s o lu t io n s  proposed  by th e  S en ate  

[L.H . D oc. 8 -0 1 3 ,  F i l e  2 ] .

One o f  th e  a rea s  o f  con cern  to  th e  l e g i s l a t u r e  over  

t h i s  p e r io d  was th e  l e g a l  im pact on A la s k a 's  membership in  th e  

M u lt is t a t e  Tax Compact and th e M u lt is ta te  Tax Commission i f  i t  

e n a c te d  any o f  th e  proposed  b i l l s .  Though many o f  th e  o i l

in d u s t r y 's  r e p r e s e n ta t iv e s  th r e a te n e d  i t  would fo r c e  A laska out
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o f  th e  com pact and th e  com m ission , th e  l e g i s l a t u r e ' s  own le g a l  

c o u n se l o f fe r e d  o p in io n s  to  th e co n tra ry ; th ey  con clu d ed  th a t

n e i t h e r  o f  th e  p roposed  b i l l s  would fo r c e  A laska  ou t o f  th e

com pact or  com m ission  [L.H. Doc. 8 -0 3 4 , F i l e  5; L.H. Doc. 8 -0 5 8 ,  

F i l e  9 ; L.H. D oc. 8 -0 5 9 , F i l e  9; L.H. Doc. 8 -0 6 0 , F i l e  9; L.H.

Doc. 8 -0 6 1 , F i l e  9 1 .

L a ter  in  th e  s e s s io n ,  a compromise b i l l  was worked out 

w hich  c o n ta in e d  e lem en ts  o f  b oth  th e  s e p a r a te  a c co u n tin g  b i l l

(SB 145) adopted  by th e  S en ate R esou rces Committee and th e  

g o v e r n o r 's  f r a n c h is e  ta x  b i l l  MCSHB 3 2 2 ) . I t  was u n v e ile d  in  

May, when John M essenger and Gregg E r ick so n  appeared w ith  a 

su g g e s te d  compromise b e fo r e  th e  S en ate  R esou rces Committee [L.H 

D oc. 8 -0 0 5 , F i l e  1 ] .  The f e a tu r e s  o f  th e  b i l l  w ere e x p la in e d  in  

a summary p rep ared  by th e  Department o f  Revenue [L.H. Doc. 8 -0 1 1 , 

F i l e  2 ] .  The D epartm ent o f  Revenue s t a t e d  th a t  i t  had a ccep ted  

th e  se p a r a te  a cco u n tin g  approach s e t  ou t in  th e  compromise b i l l  

b eca u se  th e  b i l l  now had fe a tu r e s  w hich w ould a v o id  th e  p r o f i t  

s h i f t i n g  problem s c o n ta in e d  in  some o f  th e  s e p a r a te  a cco u n tin g  

ap p roaches [L .H . Doc. 8 -0 0 5 , F i l e  1; L.H. D oc. 8 -0 1 1 , F i l e  2 ] ,

M ilto n  L ip to n  t e s t i f i e d  on th e  new p rop osed  b i l l .  He 

r a is e d  s p e c i f i c  t e c h n ic a l  problem s w ith  th e  b i l l  as w e l l  as 

p o l i c y  o b je c t io n s  to  th e  book income and OCS f e a tu r e s  o f  th e  

compromise b i l l .  The Departm ent o f  Revenue responded  to  

M ilto n  L ip to n 's  comments on th e  t e c h n ic a l  i s s u e s  and r e i t e r a t e d  

t h e ir  p o s i t io n  in  fa v o r  o f  u s in g  book incom e and th e  in c lu s io n  o f  

th e  OCS f a c t o r s .  The p rop osed  com m ittee s u b s t i t u t e  was m o d ified
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to  ta k e  in t o  a ccou n t th e  t e c h n ic a l  changes proposed by 

M ilto n  L ip to n  and th e  Departm ent o f  Revenue and was p assed  out o f  

b o th  th e  S en a te  R esou rces and F in an ce Com m ittees (SCS CSHB 322 

(R e s o u r c e s ) ) .  The b i l l  was approved by th e  S en ate  on June 7 and 

a c c e p te d  by th e  House on June 9 .

On J u ly  5 ,  1978 , Governor Hammond s ig n e d  th e  new o i l  

and g as incom e ta x  m easure in t o  law sa y in g , "The p a ssa g e  o f  t h is  

b i l l  cu lm in a te s  th r e e  y ea r s  o f  j o i n t  e f f o r t  by th e  e x e c u t iv e  and 

l e g i s l a t i v e  b ran ch es to  r e c t i f y  s u b s t a n t ia l  d e f e c t s  in  the former 

t a x a t io n  schem e w h ich , by dsncorporating v a r io u s  f e d e r a l ly  

a v a i la b le  ta x  lo o p h o le s  and by u s in g  an in a p p ro p r ia te  

ap p ortion m en t fo rm u la , a llo w e d  o i l  and gas c o r p o r a t io n s  to  avo id  

t h e i r  sh a r e  o f  th e  s t a t e  ta x  burden. A lthough th e  

r e p r e s e n t a t iv e s  o f  th e  two branches deb ated  a t  g r e a t  le n g th  and 

w ith  g r e a t  v ig o r  as to  what was th e  b e s t  method o f  o b ta in in g  t h is  

en d , I  f e e l  i t  i s  im portant to  em phasize th a t  th e  e f f o r t s  o f  th e  

e x e c u t iv e  and th e  l e g i s l a t i v e  bran ch es w ere from th e  b eg in n in g  

m o tiv a te d  by t h e ir  common g o a l ,  i . e . ,  to  d ec re a se  th e  o p p o rtu n ity  

fo r  incom e s h i f t i n g  and con com itan t ta x  avo id an ce  and to  more 

a c c u r a te ly  m easure th e  income p rod u cin g  a c t i v i t y  in  th e  s t a t e ."
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L E G IS L A T IV E  H ISTO RY RESPONSE

As a p a r t  o f  i t s  l e g i s l a t i v e  h i s t o r y  f i l i n g  su b m itted  

w ith  i t s  summary judgm ent m otion , th e  s t a t e  p ro v id ed  a "Summary 

o f  L e g i s la t iv e  H is to r y ."  6 / That summary p rov id ed  a 

s tr a ig h tfo r w a r d  o v erv iew  o f  th e  e n t ir e  l e g i s l a t i v e  h is t o r y  o f  

AS 4 3 .2 1  by h ig h l ig h t in g  th e  i s s u e s ,  th e  p a r t ic ip a n t s ,  th e  forum, 

th e  c o n te x t  and th e  argum ents r a is e d  d u rin g  th e  d eb ate  over th e  

o i l  and gas c o r p o r a te  income ta x . In i t s  Memorandum o f  P o in ts  

and A u th o r ity  in  Support o f  M otion fo r  Summary Judgm ent, th e  

s t a t e  a g a in  h ig h l ig h t e d  p o r t io n s  o f  the' l e g i s l a t i v e  reco rd  b u t  

u sed  th o se  p o r t io n s  o f .  th e  l e g i s l a t i v e  reco rd  w hich w ere 

s p e c i f i c a l l y  r e la t e d  to  th e  ta x p a y e r s1 argum ents. S .B . a t  17 e t  

s e q . The p r e v io u s  d is c u s s io n  a d eq u a te ly  h ig h l ig h t e d  th e  major 

p o in ts  o f  th e  l e g i s l a t i v e  h i s t o r y ,  and , o f  c o u r s e , th e  

l e g i s l a t i v e  rec o r d  speaks fo r  i t s e l f .  T h is  d is c u s s io n  o f  th e  

l e g i s l a t i v e  h i s t o r y  resp on ds s p e c i f i c a l l y  to  th e  t h e o r ie s  and 

comments c o n ta in e d  in  th e  ta x p a y ers' l e g i s l a t i v e  h i s t o r y .  T .B .,  

A ppendix C.

I .  I n t r o d u c t i o n

6 /  Appendix 2 to  th e  A f f id a v i t  o f  John R. M essenger.
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The ta x p a y e r s ' th eo ry  o f  th e  l e g i s l a t u r e ' s  in te n t  

assum es t h a t  th e  p u rp oses s e t  ou t in  the pream ble to  AS 43 .21  7 / 

a r e  fr a u d u le n t . The ta x p a y ers  a l l e g e  th a t  th e  l e g i s l a t u r e  had a 

more " s im p le ,"  " u n d ersta n d a b le ,"  y e t  " fu n d am en ta lly  wrong" m otive  

— g r e e d , (T .B . a t  2 , 70) and th a t  th e  l e g i s l a t u r e  s a t i s f i e d  i t s  

v o r a c io u s  a p p e t it e  fo r  reven u e by changing th e  incom e ta x  method 

f o r  th e s e  ta x p a y e r s .

The l e g i s l a t i v e  p r o c e s s  le a d in g  to  th e  enactm ent o f  

AS 4 3 .2 1 ,  conducted  r e s p o n s ib ly  and op en ly  as i t  was during th e  

y e a r s  co v ered  by t h i s  record"',- encouraged th e  e x p r e s s io n  o f  

d iv e r s e  v ie w s .  I t  was c o n s id e r e d  by two l e g i s l a t u r e s  over a 

fo u r -y e a r  p e r io d . I t  s t im u la te d  63 h e a r in g s , d ozens o f  r ep o r ts  

and s t u d i e s ,  and te stim o n y  by uncounted lo b b y i s t s ,  e c o n o m ists ,  

a c c o u n ta n ts , s e c u r i ty  a n a ly s t s ,  la w y ers , c o rp o r a te  o f f i c i a l s ,  

governm ent o f f i c i a l s ,  p u b lic  in t e r e s t  grou p s, and j u s t  p la in  

c i t i z e n s .  Appendix 2 to  th e  A f f id a v i t  o f  John R. M essenger. The 

d eb a te  tou ch ed  on a number o f  i s s u e s  — some o f  w hich  are l e g a l ly  

i r r e le v a n t  b u t w hich  w ere im p ortan t fo r  an in form ed l e g i s l a t i v e  

d eb a te  on a s u b je c t  o f  v i t a l  p u b lic  p o l i c y .  These i s s u e s  

in c lu d e d  th e  econom ic e f f e c t s  o f  v a r io u s  ta x  m easures on th e  o i l  

in d u s tr y  in  A lask a  — in c lu d in g  fu tu r e  e x p lo r a t io n  and 

d ev e lo p m en t, a d m in is tr a t iv e  d i f f i c u l t i e s  in v o lv e d  w ith  ta x  method 

c h a n g es , com parative ta x  burden w ith  o th e r  s t a t e s ,  C o n g ressio n a l

7 /  S e c t i o n  1 ,  c h .  1 1 0 ,  S LA  1 9 7 8 .
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r e a c t io n  to  p rop osed  ta x  changes and th e  m oral f a ir n e s s  o f  

ch an gin g  th e  ta x  m ethods fo r  th e  o i l  in d u s tr y . I f  one w ish es  to  

ta k e  i s o l a t e d  comments ou t o f  c o n te x t ,  th e  r e s u l t in g  record  

p rob ab ly  c o n ta in s  some support fo r  v i r t u a l l y  any l e g i s l a t i v e  

m o tiv e  th a t  one c o u ld  c o n c e iv e .

I I .  The Taxpayers* L e g i s la t iv e  M otive Theory

The ta x p a y er s  pepper v t h e ir  b r i e f  w ith  an u n r e le n tin g  

s e r i e s  o f  comments, s u g g e s t io n s  and in fe r e n c e s  th a t  th e  fo u r -y e a r  

ex a m in a tio n  o f  th e  o i l  and gas co rp o ra te  incom e ta x  s tr u c tu r e  was 

m o tiv a te d  s o l e l y  o u t o f  an unwholesome d e s ir e  fo r  more revenue by 

an a v a r ic io u s  l e g i s l a t u r e .  8j  L ik e th e  m ovie makers o f  o ld ,

8 /  The ta x p a y e r s ' c h a r a c te r iz a t io n s  o f  th e  men and women who 
se r v e d  in  th e  A la sk a  l e g i s l a t u r e  a re  p u rp o se ly  s c a t t e r e d  through  
t h e i r  b r i e f .  When assem b led  in  one p la c e ,  how ever, i t  i s  e a s ie r  
to  a p p r e c ia te  th e  extrem es to  w hich  t h e ir  r h e t o r ic  has taken  
them: " [T ]he S t a t e ' s  in c r e a s in g  a p p e t it e  fo r  r e v e n u e s ."  T .B . a t
2 . " A la sk a 's  r a th e r  s t in g y  l i s t  o f  d e d u c tio n s  . . . "  T .B . a t  9 . 
'" [H ]o n e s t  e f f o r t '  by th e  l e g i s l a t u r e  . . .  i s  a b se n t . . . "  T .B . a t  
3 3 . "[H]ow g r e a t  i s  th e  c u lp a b i l i t y  o f  s t a t e ' s  ta x  schem e."  
T .B . a t  37 . The fo u r  y e a r s  o f  work on th e  c h a lle n g e d  l e g i s l a t i o n  
was "not a s e r io u s  a ttem p t to  m easure income 'a c t u a l ly '  earned in  
A la sk a  . . . "  T .B . a t  46 . L e g is la to r s  succumbed to  "an im p a tien t  
a v id i t y  fo r  im m ediate and immoderate g a in ."  T .B . a t  55 . "The 
l e g i s l a t u r e  s im p ly  d ec id e d  to  . . .  grab e v e r y th in g  f o r  i t s e l f . "  
T .B . a t  61 . The l e g i s l a t u r e  was n o t " h o n e s t ly  tr y in g  to  remedy 
th e  d e f i c i e n c ie s  in  UDITPA." T .B . a t  62 . The l e g i s l a t u r e ' s  
purpose was " to  e x t r a c t  th e  maximum amount o f  money p o s s ib le  . . . "  
T .B . a t  66.
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th e  ta x p a y e r s  have hoped th a t  t h e ir  su b lim in a l m essage o f

g lu t t o n y  w i l l  r e g i s t e r  on th e  r e a d e r 's  su b c o n sc io u s .

H aving badgered th e  rea d er  w ith  innuendo, th e  ta xp ayers  

p ro ceed  to  c o n s tr u c t  t h e ir  l e g i s l a t i v e  m otive  th eo ry  in  th re e  

p a r t s . The f i r s t  are  tok en  comments taken  from a h an d fu l o f  

docum ents in  1975 and 1976 . 9 /  These comments, argue th e

ta x p a y e r s , show th a t  th e l e g i s l a t u r e  was "urged" and r e s u l t a n t ly  

" ch a r ted  th e  cou rse"  to  u se  i t s  ta x in g  power to  undo th e  s t a t e ' s

"bad d ea l"  on p r io r  o i l  and gas l e a s e s .  T .B . a t  67 , 6 8 , 71.

The second  i s  a s ta te m e n t tak en  from a 1979 h i s t o r i c a l  

stu d y  o f  o i l  t a x a t io n  in  A la sk a  w hich  h y p o th e s iz e s  th a t  A la sk a 's  

d u a l landow ner and governm ental r o le s  probably a llo w ed  the

l e g i s l a t u r e  to  do what th e  ta x p a y ers  now a rgu e, th ey  in  f a c t  

a c c o m p lish e d . 10/  T .B . a t  70 . The th ir d  i s  a c o l l e c t i o n  o f  

s ta te m e n ts  reg a rd in g  r e l a t i v e  sh a r es  o f  Prudhoe Bay rev en u es made 

d u rin g  th e  1981 l e g i s l a t i v e  c o n s id e r a t io n  o f  changes t o  AS 4 3 .2 1 .  

A ppendix C a t  8 6 -8 9 .

9 /  W itherspoon  memorandum [L.H. Doc. 5 -0 2 0 , F i l e  5 7 ];  Huber
s ta te m e n t  qu oted  in  D onaldson memorandum, A f f id a v i t  o f  R ichard  
D on ald son , E x h ib it  A; Rep o r t  o f  th e  S en ate  S p e c ia l  Committee on 
T a x a tio n  and Revenue [L.H. Doc. 6 -0 2 4 , F i l e  4 1 ];  Tanzer r e p o r ts  
[L .ft. Doc. 5 -0 0 1 , F i l e  55; L.H. Doc. 6 -0 0 3 , F i l e  393 ; G a llagh er  
l e t t e r  to  B oucher, G a lla g h er  D e p o s it io n , E x h ib it  60; Cowper 
T estim on y [L.H . D oc. 6 -0 3 9 , F i l e  4 3 ];  Cowper l e t t e r  to  Spahr,
A f f id a v i t  o f  W illiam  R o z e l l ,  Tab 95 .

1 0 /  H i s t o r i c a l  Review o f  A la sk a  Petroleum  T a x e s , 1955-1978
(A p r il  1 9 7 9 ) . [A ttach ed  as E x h ib it  I to  Appendix C ].
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The w eakness o f  th e  ta x p a y er s ' c h a r a c te r iz a t io n  i s  

apparent on i t s  f a c e .  The ta x p a y ers  c i t e  n o th in g  from th e  form al 

l e g i s l a t i v e  reco rd  o f  AS 4 3 .2 1  which w ould support t h e ir  

argum ent. N oth in g  from th e  b i l l s  th e m se lv e s , th e  l e g i s l a t i v e  

j o u r n a ls ,  th e  com m ittee r e p o r t s ,  nor th e g o v e r n o r 's  l e t t e r s  o f  

t r a n s m it t a l  o r  s ig n a tu r e  len d  th e  s l i g h t e s t  support to  the  

ta x p a y e r s ' argum ent. Nor i s  th e r e  any co n tin u o u s th read  or  

c o n s is t e n t  theme to  t h e ir  th e o r y . T h eir  c o n s tr u c te d  purpose i s  

b u i l t  s o l e l y  upon c o n n e c t in g  i s o la t e d  1975 and 1976 comments w ith  

a few  p o s t  hoc s ta te m e n ts  made itr 1979 and 1981.

M oreover, th e  ta x p a y e r s ' c i t a t i o n s  in  sup p ort o f  t h e ir  

argument a re  l e s s  w e ig h ty  than th ey  appear. S tr in g  c i t a t io n s  

p e r io d ic a l ly  r e f e r  to  one document c i t e d  s e v e r a l  d i f f e r e n t
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w ays. 11 /  Q u o tes , a t  t im e s , are  m isc h a r a c te r iz e d , 12/  and 

su p p ort fo r  l e g i s l a t i v e  purpose in  p a r t  c o n s is t s  o f  s e l f - s e r v i n g

1 1 / For exam ple , nn . 94 , 9 5 , and 98 o f  ta x p a y ers ' b r i e f  (T .B . a t
TTf) c i t e  a s in g l e  document as

" D e p o s it io n  o f  S t e r l in g  G a lla g h e r , E x h ib it  68 a t  
3 1 -3 2 ; D e p o s it io n  o f  Thomas K. W illia m s, E x h ib it  
76 a t  31; and [L.H . Doc. 6 -204  a t  3 1 -3 2 , F i l e  4 2 ] .

1 2 /  For exam ple , a t  n .1 2 5  (T .B . a t  7 0 ) ,  a paraphrase i s  shown as
a q u o ta t io n  and a q u o ta t io n  i s  in c o r r e c t ly  a t t r ib u t e d .  The c i t e d
document [L .H . D oc. 5 -021] i s  a memorandum o f  a c o n v e r sa tio n  
betw een  D ick  K ilg o r e ,  S en ator Huber, S en ator C o l l e t t a ,  and Judy 
W hitney. The q u o te  comes n o t from S en ator Huber b u t from th e  
unknown a u th o r  o f  t h i s  docum ent. I t  i s  n o t c le a r  from  th e  t e x t  
w hether th e  m a te r ia l  used  by th e  ta x p a y ers  i s  a paraphrase o f  
S en a to r  Huber, D ick  K ilg o r e , or someone e l s e .

A nother exam ple i s  seen  a t  n .1 1 7  (T .B . a t  6 9 ) .  The
q u o ta t io n  i s  tak en  out. o f  c o n te x t .  Dr. Tanzer d id  n o t  say  th a t  
A la sk a  sh o u ld  em u late o th e r  c o u n t r ie s .  He d id  o b serv e  th a t  " i t  
i s  w orth  n o tin g "  what o th er  c o u n tr ie s  have done. The f u l l  
q u o ta t io n  i s  as  fo l lo w s :

W hile th e  u lt im a te  d e c is io n  on q u e s t io n s  o f
f a ir n e s s  can o n ly  be made by th e  p eo p le  and t h e ir  
r e p r e s e n t a t iv e s , and n o t by econom ic c o n s u l t a n t s , 
i t  i s  w orth  n o tin g  th a t  such  d e c is io n s  have fa ced  
many o th e r  c o u n tr ie s  a l s o .  That i s ,  once OPEC
changed th e  ground r u le s  o f  in te r n a t io n a l  o i l  in  
1973 by d o u b lin g  and r e d o u b lin g  th e  p r ic e  o f  crude
o i l ,  th e  changed c ircu m sta n ces  have fo r c e d
governm ents in  o i l  p rod u cin g  c o u n tr ie s  o u ts id e  o f  
OPEC to  r e c o n s id e r  th e  ta x  r a t e s  th ey  have le v ie d .  
(Em phasis a d d ed ).

F u r th e r , th e  ta x p a y ers  fr e q u e n t ly  c i t e  to  m a te r ia l w hich has 
n o th in g  to  do w ith  and does n o t c o n ta in  th e quote or p r o p o s it io n  
o f f e r e d .  See T .B . a t  69 , n .1 1 7 ( c ) ;  T .B . a t  69 n .1 1 8 ;  Appendix C 
a t  1 0 , n.7"! P araph rases are  o c c a s io n a l ly  o f fe r e d  as q u o ta t io n s  
(A ppendix C a t  15 -  1 8 ) , and m a te r ia l  i s  e i t h e r  added w ith o u t  
b r a c k e ts  or d e le t e d  w ith o u t e l l i p s e s .  T .B . a t  64 n .9 4 ;  T .B . a t  
6 4 , n.95.; T .B . a t  6 8 , n .1 1 5 ; T .B . a t  6 9 , n .1 2 1 ;  A ppendix C a t  10 , 
n .7 ;  Appendix C a t  1 1 , 1 7 -2 3 .
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te s t im o n y  from t h e ir  own su p p o rtin g  w it n e s s e s .  13/

The p reem in en t taxp ayer  c i t a t i o n s  fo r  an i l l e g i t i m a t e  

l e g i s l a t i v e  p u rp ose a re  th e  q u o tes  a t t r ib u t a b le  to  P r o fe s so r  

J osep h  P. W ith ersp oon , a law p r o fe s s o r  c o n s u lta n t  to  Senator  

Huber in  1975 . 14 /  The q u o ta t io n s  from  P r o fe s so r  W itherspoon are  

c h a r a c te r iz e d  by th e  ta x p a y ers  as " ch a r tin g  th e  co u rse  th a t  th e  

S t a te  was to  f o l lo w ."  T .B . a t  6 7 . The " ch artin g"  document i s  a 

d r a f t  memorandum. I t  e x i s t s  in  two v e r s io n s ,  b o th  c le a r ly  

in c o m p le te , b o th  end ing a b ru p tly  as i f  th e  a u th o r 's  work had been  

in te r r u p te d . N e ith e r  v e r s io n  ia - s ig n e d  by th e  p u rp orted  a u th o r , 

th an  d r a f t  memorandum. I t  e x i s t s  in  two v e r s io n s ,  b o th  c le a r ly  

in c o m p le te , b o th  en d in g  a b ru p tly  as i f  th e  a u th o r 's  work had been  

in te r r u p te d .  N e ith e r  v e r s io n  i s  s ig n e d  by th e  p u rp orted  a u th or .

But even  assum ing th a t  th e  memo was com pleted  and was 

se e n  by a l e g i s l a t o r ,  i t  i s  c o m p le te ly  i r r e le v a n t  h er e  b ecau se  

P r o fe s s o r  W itherspoon  was n o t t a lk in g  about th e  income ta x  is s u e  

b u t was t a lk in g  about th e  s t a t e ' s  im p o s it io n  o f  a new p ro p erty  

ta x  on o i l  and gas r e s e r v e s  w hich w ould s e r v e  as an in d ependent 

so u r ce  o f  ta x  r e v e n u e s . 15/  At no p la c e  in  th e  u n f in is h e d  memo

13/  S e e , e . g .  , th e  s i x  c i t a t i o n s  to  th e  l e g i s l a t i v e  reco rd  on 
page 16 o f  T axp ayers' Appendix C.

14/  T .B . a t  6 7 , c i t i n g  e x c e r p ts  from L.H. Doc. 5 -0 2 0 , F i l e  57 .

15/  On page 4 o f  th e  memo i t  s t a t e s  "In t h i s  c o n t e x t ,  th e  ad 
valorem  p ro p er ty  ta x  on o i l  and gas in  p la c e  has a s p e c ia l  
j u s t i f i c a t i o n  as a new in d ep en d en t so u rce  o f  s u b s t a n t ia l  ta x

(co n tin u ed )
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i s  th e  incom e ta x  a d d ressed . F u rth er , th e  l e g i s l a t u r e  r e j e c t e d  

W ith ersp o o n 's  a d v ic e  to  im pose an o i l  and gas r e s e r v e  p ro p erty  

ta x  "as a new and in d ependent so u rce  o f  s u b s t a n t ia l  ta x  revenue"  

and ad op ted  in s t e a d  a tem porary tw o -y ea r  p ro p er ty  ta x  to  carry  

th e  s t a t e  throu gh  a p er io d  o f  bu d get d e f i c i t s .  16 /

In  any e v e n t , a f t e r  c o n s u lt in g  w ith  S en ator Huber on 

th e  p r o p er ty  ta x  in  1975 , P r o fe s so r  W itherspoon d isa p p ea rs  from  

th e  l e g i s l a t i v e  sc e n e  and n ev er  shows up a g a in  in  th e  l e g i s l a t i v e  

r e c o r d . P r o fe s s o r  W ith ersp oon 's  u n f in is h e d  memo can h ard ly  be 

s a id  to  have " ch a rted  th e  -course"  s in c e  i t  d id  n o t d ea l w ith  

income ta x  and was n o t d is c u s s e d  by th e  l e g i s l a t u r e  in  th e  

c o n te x t  o f  th e  incom e ta x  a t  a l l .  I f  anyone can be s a id  to  have 

b een  th e  h a r b in g e r  o f  th e income ta x  i s s u e  i t  was M ilton  L ip to n , 

who began a d v is in g  th e  l e g i s l a t u r e  about th e  d e f ic ie n c ie s  o f  th e  

s t a t e ' s  c o r p o r a te  income ta x  in  th e  e a r ly  1 9 7 0 s . 17/

A seco n d  source o f  c i t a t i o n s  u sed  by th e  ta xp ayers fo r  

t h e ir  c o n s tr u c te d  p urposes are  some s ta tem en ts  and documents 

r e la t in g  to  th e  s o - c a l l e d  "Huber B i l l s . "  18 /  T his s e r ie s  o f

15 /  (c o n tin u e d )
rev en u es a t  t h i s  t im e ."  [L.H. Doc. 5 -0 2 0 , F i l e  57 a t  4 (b oth  
v e r s i o n s ) ] .

1 6 / The o i l  and gas r e s e r v e s  p ro p er ty  ta x ,  AS 4 3 .5 8 , was a ls o  
a llo w e d  as a c r e d i t  a g a in s t  c u r re n t and fu tu r e  sev era n ce  ta x  
l i a b i l i t i e s .

1 7 / See Summary o f  L e g i s la t iv e  H is to r y , Appendix 2 to  A f f id a v it  
o f  John R. M essen g er , pp. 9 -1 1 .

1 8 /  SB 5 6 7 ,  SB 6 2 0 ,  SB 6 2 1 ,  SB 7 4 7 .
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b i l l s  in tr o d u c ed  in  1976 would have in c r e a se d  th e  upper r a te  o f  

th e  s t a t e ' s  s ev er a n ce  ta x  from 8 to  14 p e r c e n t , c r e a te d  an e x c e s s  

v a lu e  su r ta x  a t  a 41 p e r c e n t  ta x  r a t e ,  and im posed a n e t  proceeds  

ta x .  None o f  th e s e  co n cep ts  w ere adopted  by th e  l e g i s l a t u r e  and 

in  f a c t  n o t one o f  th e  b i l l s  moved from a s in g le  com m ittee . The 

f i r s t  document in  t h i s  group c i t e d  by th e  ta x p a y ers  i s  a 

s ta te m e n t a t t r ib u t e d  to  S en ator Huber from a memo to  f i l e  

e n t i t l e d  "Huber ta x  package" au th ored  by SOHIO a tto r n e y  R ichard  

D onaldson and d a ted  f i v e  days a f t e r  th e  c o n v e r s a t io n  w ith  S enator  

Huber. 19/  T h is  a id e  — memo-ir prepared  by SOHIO c o u n se l i s  

c l e a r l y  s e l f - s e r v i n g  and c r e a te d  in  a n t ic ip a t io n  o f  l i t i g a t i o n .  

There i s  no e v id e n c e , n e e d le s s  to  sa y , th a t  S en ator  Huber h im s e l f  

e v e r  saw Mr. D o n a ld so n 's  memorandum. Nor do we have th e  f u l l  

c o n v e r s a t io n  or c o n te x t  o f  th e  s ta te m e n ts  or  w hich  p o r t io n s  o f  

th e  c o n v e r s a t io n  r e p r e s e n t  q u o te s  and w hich on es are  p a ra p h ra ses. 

In any e v e n t ,  th e  a l le g e d  s ta te m e n ts  by S en ator Huber r e la t e d  to  

th e  Huber b i l l s  w hich  n ev er  moved from com m ittee .

A second  document w ith in  t h i s  group o f  c i t e d  

a u t h o r i t i e s  i s  a l e t t e r  from C om m issioner S t e r l in g  G a lla g h er  to  

H.A. Boucher d a ted  February 5 , 1976 . 20/  In  th e  l e t t e r  th e

ta x p a y ers  c i t e  from th e  fo llo w in g :

1 9 / T .B . a t  6 8 , c i t i n g  from A f f id a v i t  o f  R ichard D onaldson, 
E x h ib it  A a t  4 .

20 /  T .B . a t  6 9 , c i t i n g  G a lla g h er  D e p o s it io n , E x h ib it  60 .
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I t  seems to  me what th e s e  b i l l s  r e a l l y  do i s  
r e a d ju s t  th e  r o y a lty  p r o v is io n s  o f  th e  1969 s a le .
We are  sa y in g  th a t  we made a poor d e a l in  th e  p a s t  
and a re  now u s in g  our so v e r e ig n  ta x  powers to  
c o r r e c t  th a t  m is ta k e . W hether t h i s  i s  e q u ita b le  
i s  a q u e s t io n  th a t  can o n ly  be answered by the  
p e o p le  o f  A la sk a .

The ta x p a y ers  n e g le c t ,  how ever, to  c i t e  e a r l i e r  in  the  

l e t t e r  w here Com m issioner G a lla g h er  s t a t e s  " [ i ] t  would be 

prem ature to  comment on any ta x  b i l l s  b e fo r e  th ey  are in trod u ced  

so  I  w i l l  n o t  comment a t  t h i s  tim e on th e  Huber ta x a t io n  

p a ck a g e ."  The accu racy  o f  th e  p e r c e p t io n  o f  ta x  b i l l s  n o t y e t  

in tr o d u c ed  i s  s e l f - e v i d e n t .  — But even  assum ing th a t  th e  

p e r c e p t io n  was c o r r e c t ,  th o se  b i l l s  in c lu d e d  a 14 p ercen t  

se v e ra n c e  t a x ,  a  41 p e r c en t e x c e s s  v a lu e  su r ta x  and a n e t  

p ro ceed s  t a x ,  a l l  o f  which d id  n o t move o u t o f  com m ittee, and 

none o f  w h ich  form ed th e  b a s is  o f  th e  income ta x  b i l l  th a t  

p a sse d .

A t h ir d  so u rce  c i t e d  by th e  ta x p a y ers  in c lu d e s  a l e t t e r  

from R e p r e s e n ta t iv e  Cowper to  C h arles Spahr. THe ta xp ayers c i t e  

t h i s  l e t t e r  fo r  th e  p ro p o st io n  th a t  HB 803 21 /  was d es ig n ed  to  

amend th e  l e a s e  c o n t r a c t s .  T h is l e t t e r  was w r it te n  in  resp on se  

t o  a l e t t e r  from C h arles Spahr to  R e p r e se n ta t iv e  Cowper. 22/  As 

w ith  o th e r  q u o te s  c i t e d  by th e  ta x p a y e r s , t h i s  i s  an example in

2 1 /  H.B. 803 was s im ila r  to  th e  Huber P roceed s Tax.

2 2 / T axp ayers' A ppendix C a t  19 c i t i n g  A f f id a v i t  o f  W illiam  
E o z e l l ,  Tab 95 .
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w hich s ta te m e n ts  w ere made in  resp o n se  to  th e  r e c u r r in g  m oral 

c la im  by th e  in d u s tr y  th a t  ta x  in c r e a s e s  w ere " u n fa ir ,"  v io la t e d  

a " b a s ic  r e la t io n s h ip  betw een  th e  s t a t e  and th e  com panies,"  and 

" r e p r e se n te d  a s i g n i f i c a n t  m o d if ic a t io n  o f  th e  s p i r i t  and in te n t  

o f  th e  o r ig in a l  le a s in g  agreem ents e n tered  in t o  in  th e  1 9 6 0 s."  

I d . ; L.H. Doc 7 -0 3 2 , F i l e  26 a t  2 . The c h a r a c t e r iz a t io n  i s  

in d u s t r y ' s ,  n o t  Rep. C ow per's and Cowper was s im p ly  resp on d in g  

t h a t  t h i s  m oral c la im  was o f f s e t  by changes in  th e  w orld  o i l  

p r i c e s .  23 /

What m a tte r s , how ever, in  th e  c o n te x t  o f  th e se

s ta te m e n ts  from 1975 and 1976 i s  th a t  any in fe r e n c e  o f  u s in g  th e

ta x in g  power to  r e w r ite  th e  l e a s e s  was soun d ly  r e j e c t e d  by S ta te

p o l i c y  makers r e s p o n s ib le  in  l a t e r  y ea rs  fo r  ad van cin g  s p e c i f i c

incom e ta x  b i l l s .  For exam ple, in  a February 20 , 1976

memorandum. 2 4 / forw arded to  th e  A d m in is tr a t io n 's  F in a n c ia l

O p tion s Task F o r ce , C om m issioner G a llagh er s t a t e s  in  th e  c o n te x t

o f  th e  S t a t e ' s  reven u e o p t io n s :

I f  th e  l e g i s l a t u r e ,  on th e  b a s is  o f  f a c t s  and 
r a t io n a l  a n a l y s i s ,  b e l ie v e s  th a t  c o n tr a c ts
p r e v io u s ly  e n te r e d  in t o  a re  in ad eq u ate  and w i l l  
n o t o b ta in  th e  s t a t e ' s  g o a l o f  o p t im iz in g  th e  
d is p o s i t io n  o f  i t s  r e s o u r c e s ,  th en  b i l a t e r a l

2 3 / The same ty p e  o f  m oral f a ir n e s s  r e jo in d e r  i s  c o n ta in e d  in  
7T) th e  te st im o n y  o f  Dr. Edward S c h a f fe r ,  T .B . a t  6 9 , c i t i n g  L.H. 
D oc. 7 -0 2 2 , F i l e  23; (2 ) th e  te stim o n y  o f  Dr. V ic F is h e r ,  T .B . a t  
69 c i t i n g  L.H. Doc. 7 -0 2 4 , F i l e  23; and th e  (3 ) s ta te m e n ts  o f  
M ich ael T an zer , T .B . a t  6 9 , L.H. D oc. 5 -0 0 1 , F i l e  5 5 .

2 4 / T h is was j u s t  two w eeks a f t e r  th e  in tr o d u c t io n  o f  th e  "Huber 
m i s . "
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r e n e g o t ia t io n s  or l i t i g a t i o n  to  v o id  th e  c o n tr a c ts  
i s  a p p r o p r ia te . The u se  o f  th e  ta x in g  a u th o r ity  
t o ,  in  e f f e c t  u n i l a t e r a l l y  r e n e g o t ia te  c o n tr a c ts  
i s  a m isu se  and abuse o f  ta x in g  pow ers. I f  i t  so  
u sed  th e s e  pow ers, governm ent would undermine 
p u b lic  c o n fid en c e  in  th e  e q u ity  o f  i t s  ta x  p o l ic y  
and th e  "bona f id e s "  o f  any o f  i t s  c o n tr a c ts .

G a lla g h e r  D e p o s it io n ,  E x h ib it  51 a t  2 -3 .

T h is  s tr o n g  p o s i t io n  e s t a b l i s h e d  from th e  o u t s e t  a

p o l i c y  th a t  r e j e c t s  what th e  ta x p a y ers  would have us b e l i e v e .

T h is  fra n k  and open exam in ation  and thorough a n a ly s is  o f  th e

ta x a t io n  i s s u e  c h a r a c te r iz e d  th e  d eb a te  w hich was to  co n tin u e  fo r

th r e e  more y e a r s .  • •*-

T h u s, th e  taxp ayers h ere  advance a h an d fu l o f  dubious

ite m s w h ich  th ey  would have t h i s  co u r t  superim pose upon the

l e g i s l a t u r e ' s  s t a t e d  p urposes — w h ich  are th em selv es  supported

by th e  b u lk  o f  th e  l e g i s l a t i v e  r e c o r d . W ith -th e  e x c e p t io n  o f  the

te s t im o n y  o f  two w itn e s s e s  d uring 19 7 7 , a l l  o f  th e  c i t e d  exam ples

o f  " i l l i c i t  purpose"  come from 1975 and 1976. There i s  s im p ly  no

common th r ea d  to  t h e ir  m anufactured p u rp ose . Indeed even the

b e g in n in g  o f  th e  th read  i s  fr a y e d . The "chart"  from w hich

P r o fe s s o r  W itherspoon  su p p osed ly  p lo t t e d  th e  co u rse  o f  t h is

n e fa r io u s  ta x in g  scheme i s  an in co m p le te  d r a f t  o f  a memo w r it te n

about a p r o p e r ty  ta x  p ro p o sa l w hich d id  n o t p a s s .

Most o f  th e  exam ples c i t e d  by th e  ta x p a y ers  are  in  f a c t

r e jo in d e r s  to  f a ir n e s s  and m oral argum ents w hich were r a is e d  by

th e  o i l  com panies in  the f i r s t  p la c e .  As concerned l e g i s l a t o r s ,

c o n s u l t a n t s , and c i t i z e n s , some p a r t ic ip a n t s  sought n o t o n ly

l e g a l  and econom ic answ ers to  th e  argum ents r a is e d  by th e  o i l

-  71 -



com panies but m oral ones as w e l l .  Thus, S en ator Huber and 

R e p r e s e n ta t iv e  Cowper w ere n o t c o n te n t  m erely  to  c i t e  a r t i c l e  IX, 

s e c t io n  1 o f  th e  A laska C o n s t itu t io n  to  th e  o i l  in d u str y  

o f f i c i a l s  when th e y  spoke o f  th e  s t a t e  b reak in g  f a i t h  w ith  i t s  

l e a s e  a g reem en ts . I n s te a d , th ey  met th e  com panies' m oral 

argum ents w ith  what th ey  p e r c e iv e d  as th e  s t a t e ' s  m oral 

r e j o in d e r .

As d is c u s s e d  ab ove, th e  ta x p a y ers  u se  a s ta te m e n t from  

a 1979 h i s t o r i c a l  ta x a t io n  stu d y  by M ichael Bradner as su p p ort  

fo r  t h e ir  p r o p o s it io n  th a t-  th e -  l e g i s l a t u r e  d id  in  f a c t  adopt 

AS 4 3 .2 1  w ith  a purpose to  amend, u n i la t e r a l ly  o i l  and gas

l e a s e s .  Mr. Bradner w rote t h i s  r e p o r t  as a p r iv a te  c o n s u lta n t .

As a p o s t  h oc o b se r v a tio n  o f  one who was n o t even  in  the  

l e g i s l a t u r e  when AS 4 3 .2 1  was e n a c te d , i t  i s ,  o f  c o u r se , t o t a l l y  

i r r e l e v a n t .  2 5 / N o n e th e le s s , i t  sh o u ld  be made c le a r  th a t  Mr. 

Bradner i s  r e f e r r in g  to  h i s  p e r so n a l t h e o r i e s , and i s  n o t

p u r p o r tin g  to  c h a r a c te r iz e  l e g i s l a t i v e  in t e n t .  Mr. B rad n er's  

s ta te m e n t read s

In resp o n se  to  th e  ch arge th a t  th e s t a t e  was
a b r id g in g  r o y a lty  c o n t r a c t s ,  i t  i s  l i k e l y  v ery  
tr u e  th a t  th e  d u al ow ner/governm ent r o le  o f  th e  
s t a t e  a llo w ed  th e  s t a t e  to  do j u s t  th a t .

2 5 / See A lask a  P u b lic  Em ployees' A s s o c ia t io n  v . S t a t e ,  525 P .2d 
T Z  (A la sk a  1 9 7 4 ); Lynden T ra n sp o r t, In c . v . S t a te ,  532 P .2d 700 
(A la sk a  1 9 7 5 ); Union O il Co. o f  C a lifo r n ia  v .  D ept, o f  R evenue, 
560 P .2d (1 9 7 7 ) .
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M ic h a e l  B r a d n e r ,  H i s t o r i c a l  R e v ie w  o f  A la s k a  P e t r o le u m  T a x e s

1 9 5 5 -1 9 7 8 . A p r i l  1979 a t 41 .

I t  i s  c l e a r ,  how ever, th a t  Bradner was n o t ta lk in g  in  

t h i s  p a ssa g e  ab ou t th e  purpose o f  AS 4 3 .2 1 ,  b u t about h is  th eory  

o f  th e  econom ic advantage h e ld  by a governm ental e n t i t y  w hich  i s  

b o th  a landow ner and s o v e r e ig n . B ra d n er 's  p o l i t i c a l  th eo ry  i s  

d is c u s s e d  on p ages 3 and 4 o f  h i s  H is t o r ic a l  Review under th e  

t i t l e  R o y a lty  and T a x es:

R o y a lty  and Taxes

The S t a te  o f  A la sk a - h as had two predom inant 
rev en u e  r e la t io n s h ip s  w ith  i t s  p etro leu m  r e so u r c e .
As a governm ent th e s t a t e  h as th e  in h er en t r ig h t  
to  l e v y  and c o l l e c t  ta x e s  on i t s  r e s o u r c e s .  
H owever, a s  a p u b lic  la n d s  s t a t e ,  A lask a  a ls o  has 
th e  d u a l b e n e f i t  o f  a l s o  b e in g  owner o f  th e  
r e s o u r c e .  The l a t t e r  r o l e  as owner a llo w s  th e  
s t a t e  to  s e l l  or l e a s e  th e  r e s o u r c e , and in  so  
d o in g  e s t a b l i s h  w hatever s a le  or l e a s e  terms the  
p r o s p e c t iv e  b id d er  i s  w i l l i n g  to  pay a t  th e  tim e  
o f  c o n t r a c t .

The s t a t e  can a d ju s t  i t s  sh a re  o f  th e  re so u r ce  by 
e i t h e r  in c r e a s in g  g e n e r a l ta x e s  on th e  r e so u r c e ,  
o r  by a d ju s t in g  th e l e a s e  term s. However, th e  
problem  w ith  a d ju s t in g  l e a s e  terms i s  th a t  
a d ju stm en ts  to  such c o n tr a c ts  can o n ly  be made fo r  
new l e a s e s .  One o f  th e  i s s u e s  o f  e a r ly  ta x  
b a t t l e s  in  A laska was th e  c h a lle n g e  th a t  th e  s t a t e  
was r e a l l y  a b r id g in g  th e  r o y a lt y  p r o v is io n s  o f  o i l  
l e a s e s  by ta x  in c r e a s e s .  The th r u s t  o f  such  
argum ent was th a t  th e  d u a l o w n er/ta x o r  r o le  gave  
th e  s t a t e  an u n fa ir  advantage to  r e d r e ss  
u n h ap p in ess over le a s e  term s w ith  ta x  h ik e s . I t  
i s  tr u e  th a t  in  m ost s t a t e s , w ith  some e x c e p tio n  
in  reg a rd  to  o f fs h o r e  la n d s  o f  c o a s t a l  s t a t e s ,  
th a t  th e  " usual owner" i s  in  th e  p r iv a te  s e c t o r ,  
w ith  governm ent b e in g  c o n f in e d  as th e  ta x in g  bod y.
The s t a t e ' s  dual r o le  in  A lask a  Is  c e r t a in ly  tn e  
more u n u su a l, and l i k e l y  does o f f e r  some s p e c ia l  
ad van tage  as w e l l  a s  a l t e r n a t iv e  p o l ic y  
o p p o r tu n ity  to  th e  s t a t e .  As th e  s t a t e  en tered  
i t s  decade o f  p o l ic y  change th e  o p p o rtu n ity  was
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p r e s e n t  to  approach reven u e is s u e s  through  
t a x a t io n ,  l e a s in g ,  or some com bination  o f  both  
a p p ro a c h es .

The pathway in to  th e  e s c a la t in g  ta x  b a t t l e s  
o f  th e  1970s was perhaps s e le c t e d  by h i s t o r i c a l  
c ir c u m sta n c e . The sh eer  m agnitude o f  th e  Prudhoe 
Bay d is c o v e r y , to g e th e r  w ith  th e  f a c t  th a t  th e  
l e a s e s  w ere a lr e a d y  s e t  in  term s, l e f t  A laska  
p o licy m a k ers no o th e r  c o u rse  but to  pursue  
t a x a t io n  as th e  o n ly  co u rse  to  a s c e r ta in  what th ey  
p e r c e iv e d  as " the s t a t e ' s  f a i r  sh a r e ."  W hile th e  
ta x  b a t t l e  s ta r t e d  w e l l  p r io r  to  Prudhoe Bay, th e  
e s c a la t e d  f ig h t  th a t  Prudhoe Bay d e s t in e d  to  
f o l lo w  has perhaps s e t  a s id e  and overshadowed  
l e a s in g  i s s u e s  fo r  a d ecad e.

I d . a t  3 , 4 .

In  e s s e n c e ,  B radner’ s p o l i t i c a l  th eo ry  i s  th a t  a 

governm ent i s  a b le  to  u se  i t s  ta x in g  power in  an econom ic s e n se  

to  r ig h t  p e r c e iv e d  in e q u i t i e s  in  th e  d e a ls  s tr u c k  by th e  

governm ent landow ner. From th e s e  p r e m ise s , Bradner r e c i t e s  a l l  

th e  o i l  and gas r e la t e d  ta x  changes s in c e  th e  le a s e s  w ere s ig n e d  

and th en  h y p o th e s iz e s  th a t  th e  s t a t e ' s  ta x in g  power a llo w e d  th e  

s t a t e  to  r e w r it e  th e  l e a s e s .  Thus, th e  prem ised  

p o l i t i c a l - e c o n o m ic  th eo ry  i s  th a t  w henever th e  s t a t e  e x e r c is e d  

i t s  ta x in g  power w ith  r e s p e c t  to  th e  o i l  and gas in d u s tr y  i t  was 

a b le  to  change th e  sh are  o f  th a t  o i l  and gas r e s o u r c e . Bradner 

d oes n o t argue th a t  th e  p urpose o f  any l e g i s l a t i o n  was r e w r ite  

th e  le a s e  term s, b u t th a t  th e  d u a l r o le  o f  governm ent a llo w ed  a 

change in  econom ic sh a res  o f  th e  r e so u r c e  w hich w ould n o t be 

a v a i la b le  to  a p r iv a te  c i t i z e n .  Bradner i s  m erely  o b se r v in g  an 

o b v io u s  p o l i t i c a l  and econom ic f a c t  o f  l i f e  - -  th a t  a governm ent, 

u n lik e  a p r iv a t e  c i t i z e n ,  can in c r e a s e  i t s  reven u e b oth  as a 

landowner or a s o v e r e ig n , each  h av in g  i t s  own l i m i t a t io n s .  In
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any event, Bradner was not talking about the income tax itse lf 
but the "tax issues of a decade." Bradner's conclusion comes in 
a fina l section of the report entitled " 1 9 7 9  and the Tax Issues 
of a Decade."

The firs t two sentences of a separate section dealing
with the corporate income tax te ll the real story;

In 1 9 7 8  the Alaska Legislature came to grips with the issue of creating a special corporate income tax to apply to the petroleum industry. The issueis complex and its  details perhaps not ofimportance to the theme of this report, but the issue yas driven along politica lly by theallegation that the petroleum industry wasunfairly able to escape an equitable application of the state's regular corporate income tax law.
Id. at 3 8 . In other words, the "complex" issues and "details" of
the corporate income tax legislation conflicted with Bradner's
theme about why a ll post-lease tax changes were made. Even
ignoring the facts surrounding the income tax issue, however,
Bradner s t i l l  has to admit that the income tax issue was premised
on the belief that the corporate income tax (UDITPA) was
inequitable as applied to the o il industry.

Thus, the taxpayers use of the Bradner report is not of
any help to them since i t  does not cite any support for the
theory and is based solely on post hoc logic. Moreover, Bradner
admits that the income tax issue was driven by the allegations of
an unequitable corporate income tax for the o il industry.

The third piece used by the taxpayers to construct
t h e i r  t h e o r i e s  a r e  s ta te m e n ts  made d u r in g  l e g i s l a t i v e
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consideration of 1 9 8 1  income tax legislation. 2 6 / These
comments regarding a " 3 0  percent share" of o il revenues were a ll
made in the context of legislation specifically proposed in 1 9 8 1  

and in particular response to settlement offers of the taxpayers 
to the state. The " 3 0  percent" concept is merely a benchmark 
against which one party's settlement offer with respect to this 
lawsuit could be measured against another's. Offered as they 
were in good fa ith  settlement discussions, they are inadmissible. 
Alaska Rule of Evidence 4 0 8 .

That state officials-might use a-shorthand description 
of a settlement offer is not surprising. The taxpayers made 
similar offers. Affidavit of Richard Donaldson, Exhibit B.
These statements had nothing to do with the purposes of
legislation enacted three years earlier. In fact, nowhere in the 
legislative record here is there any discussion of a " 3 0  percent 
share."

The taxpayers only half-heartedly argue that the 
legislative record supports their other theory of legislative 
motive — that the legislature was trying to discriminate against 
interstate commerce. T.B. at 5 4 . The taxpayers do not cite any 
evidence in their brief. In their legislative history, the

26 /  A ppendix  C a t  8 9 , c i t i n g  PR 7-88  a t  2 .
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taxpayers rely primarily in this context on various proposals to 
exempt Native interests from taxation. Appendix C at 5 7 -5 9 . 
None of those proposals became law, and there was no such 
exemption in the b ill that passed. 2 7 /
I I I .  The Legislature's Stated Purposes.

In contrast to the sparse citations advanced by the
taxpayers, the evidence supporting the legislature's stated
purposes is overwhelming. The reasons of the legislature are set
out in the preamble of the statute:

[T]he method of apportioning income for tax purposes under the "Uniform Division of Income for Tax Purposes" formula embodied in the Multistate Tax Compact (AS 4 3 .2 1 ) and AS 4 3 . 2 0  does not fa ir ly  represent the extent of the business activities in this state of multistate corporations engaged in the production and pipeline transportation of crude o il and natural gas in Alaska.

[T]he assessment of income tax against a multistate corporation engaged in the production or pipeline transportation of o il or natural gas shall be commensurate with the tax that would be assessed against a corporation owning and operating only those assets of the multistate corporations which are in or directly associated

2 7 / The taxpayers argue that the 1 9 8 1  amendments to AS 4 3 . 2 1  gave special exemptions to Native o il income. The only 1 9 8 1  provisions relating to Native corporations, however, were those which allowed Native corporations to deduct the amounts required to be shared under Section 7 (i) of the Alaska Native Claims Settlement Act. 4 3  U.S.C. 1 6 0 1  et seq. Amounts received under this federally-mandated sharing are required to be reported as investment income rather than production income. These rules being in accord with federal income tax rules.
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with the state.
Sec. 1 , ch. 1 1 0 , SLA 1 9 7 8 .

The record in its  entirety reflects an exhaustive 
examination of the income tax issue to solve the problem of the 
unrepresentative UDITPA three-factor formula and to make the 
measurement of income tax between multistate and non-multistate 
equal.

I t  is not surprising that in discussing a tax statute, 
the amount of revenues involved by the change were discussed. I t  
was not, howeverthe focus of the legislature nor even a major 
consideration. The legislature searched for a more accurate and 
equitable measurement of income earned in the state. In every 
single version of the income tax b ill the rate of tax remained at
9 . 4  percent. Indeed, there was almost an indifference to the 
amount of tax that would be raised. Legislators were not swayed 
from one competing method (modified apportionment) to another 
(separate accounting) by claims that the latter would collect 
more money.

The original sponsor of the separate accounting b ill,
Senator Croft, is paraphrased in the Senate Finance Committee
minutes of May 2 1 , 1 9 7 7  as follows;

Senator Croft stated that i t  was his understanding that the income tax is not designed to pick up additional money but to try to establish equal treatment between companies operating within the state.
[L .H . Doc. 7 -0 5 4 , F i l e  30 a t  1 ] .
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that separate accounting was not guaranteed to bring in more
money and in fact was like ly to bring in less money in some
situations. Milton Lipton summed i t  up for the Senate Resources
Committee on April 2 8 , 1 9 7 8 :

Secondly, I  think i t  is not correct that always and inevitably separate accounting means higher in -- taxable income and higher tax revenues than the apportionment — uh — approach. Uh — i t  doesn't because separate accounting w ill either — w ill either raise the taxable income or reduce the taxable income, raise the income tax revenues or reduce the income tax revenues, depending upon the circumstances of a company's producing operations here in Alaska. I t  may very well be that the separate accounting, for example, for many of the producers in the Cook Inlet may give them lower income tax lia b ilitie s  than under the apportionment formula. And i f  you w ill recall one of the major objections by — by other consultants to the separate accounting approach and in favor of the franchise approach was that for three years when the Cook Inlet producers themselves opted for separate accounting, none of them ever showed any taxable income whatsoever and paid no -- no taxes to the State. And therefore separate accounting fa lls  by the wayside as a device to increase income. But i f  your -- i f  your approach is that we can identify true income generated in Alaska, we w ill take our chances with an increase in income where there are profits, we may suffer in other instances even lower tax income than by the apportionment approach i f  in fact there is veryl i t t le  p rofitab ility , or i f  that company withmodest p ro fitab ility  is doing a lo t of exploration elsewhere and writing i t  o ff. (Emphasis added).
L.H. Doc. 8 - 1 3 1 , File A at 1 2 . And also on January 2 5 , 1 9 7 8 ,
before the Joint House and Senate Resource Committee.

The purpose is not to get higher taxation, but i t  gives you a direct fix  on what the profitab ility of the industry's operations are... [T]he House B ill ... largely isolates the income taxed in

I n  f a c t ,  th e  l e g i s l a t u r e  was c a u t io n e d  tim e  a f t e r  tim e
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Alaska, and hence the Alaskan corporate income tax revenues, from what happens in Alaska.
L.H. Doc. 8 - 0 1 8 , File 4 at 2 2 .

The legislature was also told that i f  the purpose was
just to collect more money, the severance tax rather than the
income tax was the most effective means. As Commissioner
Gallagher put its

I f  we're seeking to raise money — I think the most effective way is through a severance tax.But i t  has been traditional in states also to have an income tax in addition to capture the net profits. I think we should also have an effectiveincome tax b ill that  and the issue, I guess, iswhether we're going to have an effective and efficient tax system in capturing those things that we're trying to capture.
L.H. Doc. 8 - 1 2 5 , File 2 at 6.

Professor Zeifman also gave the same advice to the
legislature when he stated that the severance tax was the best
approach for simply raising money and that the income tax was
inappropriate i f  that was the purpose. L.H. Doc. 7 - 0 0 4 , File 1 8

at 1 3 .
Even the choice between the competing income tax b ills

was not made on the basis of which one would collect the most
money. In a confidential memorandum to Senate President John
Rader from his legislative aide, Senator Croft's attitude toward
the competing b ills  was clearly delineated:

[C]roft ... says he is not committed to going with the governor's [indecipherable handwrittencomment] b ill,  just for sake of getting tax increase. Says the franchise proposal is "Unfair" because i t  just tinkers with the formula. Says separate accounting is most equitable method
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because under i t  every corp. pays same effective tax rate.
L.H. Doc. 8 - 0 0 6 , File 1 at 1 .

In fact, the revenue estimates of the two competing
b ills  were nearly identical. L.H. Doc. 7 - 1 5 3 , File 3 4 ; L.H. Doc.
8 - 1 0 1 , File 1 7 .

Instead, the legislature was searching for an income
tax which more accurately reflected activities in the state and
would put multistate companies on a commensurate level with other
o il and gas producers and pipeline transporters.

As discussed in the state's opening memorandum and in
the Summary of the Legislative History, the Department of Revenue
conducted a comprehensive review of the o il and gas tax structure
entitled: Alaska's Oil and Gas Tax Structure: A Study with
Recommendations for Improvement. L.H. Doc. 7 - 1 3 9 , File 3 5A. In
its  1 9 7 7  study, the Department concluded that there were two
basic failings of the corporate income tax as applied to o il and
gas production and pipeline transportation: (1) an eroded
federal tax base; and (2) an inappropriate apportionment formula.
With respect to the UDITPA formula applied to o il and ga’s
production and pipeline transportation the department explained
the deficiencies:

Although there are problems with each of the three factors [property, payroll and sales], the use of the uniform sales factor produces the greatest distortion of o il and gas corporation activity in Alaska. That is , the total value of petroleum products is assigned only to the state where the fina l destination sale is made. No value is assigned to the state where the petroleum is
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produced. Instead of prorating that value added to the fina l product by the various phases of the business, the destination sales factor gives soleweight to the marketing side of the business.
Id. at V-1 7 , 1 8 .

Commissioner Sterling Gallagher further explained the
problem in testimony before a jo in t House and Senate Resources
Committee hearing shortly after the Department's Tax Study was
published:

The present apportionment formula of property, payroll and sales is designed to measure the activity of general merchantile business. I t  does not accurately measure the activities of natural resource companies and i t  does not take into account the unique contribution made by natural resources themselves. The presentdestination-oriented formula does not give any weight to the scarcity value of the non-renewable resource which is really what determines the income or profit for a natural resource company.
L.H. Doc. 7 - 0 0 5 , File 1 9  at 1 5  and 1 6 .

The Department of Revenue reiterated these deficiencies
to the legislature, time and time again during 1 9 7 7  and 1 9 7 8 .
L.H. Doc. 7 - 1 7 3 , File 1 9  at 1 0  et seq.; L.H. Doc. 8 0 1 2 5 , File 2

at 2 et seq.
The taxpayers attack the department' s work with a 

series of unsubstantiated allegations:
[1 ] No studies were done on the subject [the UDITPA formula does not fa irly  represent the business activities of the o il industry] by the Department of Revenue. T.B. at 6 0 .
[2 ] No data sufficient to examine the application of the UDITPA formula to the o il industry or to unitary businesses of any kind were provided to the State's consultants. T.B. at 6 0 .
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[3 ] The Administration simply presumed its conclusions. T.B. at 6 0 .
For each of these broad conclusions, the taxpayers cite portions
of the Depositions of Sterling Gallagher, John Messenger and
Thomas K. Williams as well as the State's Response to Request for
Admission, No. 1 5 0 . T.B. at 6 0 . These citations are
misrepresentations.

The essence of the testimony by these three individuals
is that they could not recall a ll of the information and studies
that were relied on by the department or its  consultants. Even
though five years have expired since these matters were
considered, they were able to point out some of the items
considered including tax returns, the department's experience in
administering the state's tax system, the Zeifman and Ainsworth
report, Sohio Submission One, reports by investment banking firms
and the Tanzer reports. 2 8 / The State's Response to Request for
Admission No. 1 5 0  also does not support the taxpayers' broad
assertion since the state's only admission here is that i t  knows
of no studies concerning UDITPA and extractive industries other
than o il and gas. That aside, the Department's conclusions —
based as they were upon its  tax administration experience, tax

2 8 / Deposition of Sterling Gallagher at 2 0 -2 9 , 1 1 2 -1 1 7 , 5 3 -6 3 ; deposition of John R. Messenger at 1 2 1 - 1 2 7 , 5 4 -8 1 , 2 0 4 - 2 0 7 ;Deposition of Thomas K. Williams at 1 4 - 1 8 .
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returns, the Ziefman and Ainsworth report as well as other 
reports and analysis that came before can hardly be said to have 
been presumed. Moreover, i t  is the basis of the legislature's 
conclusions which are relevant here.

The taxpayers also attempt to discredit the evidence of 
the failings of UDITPA by citing 1 9 7 6  testimony of Sterling 
Gallagher and Thomas K. Williams for the proposition that the o il 
industry was paying its  fa ir share, at an effective tax close to 
nine percent. T.B. at 3 , 4 . 2 9 / The cited statements of
Sterling Gallaghex-, however, 'only relate to the effects of 1 9 7 5  

legislation on the federal tax base not to the effectiveness of 
UDITPA formula. 3 0 / The statements by Thomas K. Williams had 
nothing to do with the effective tax rates or the UDITPA formula. 
In any event, this testimony was given before the department had 
begun its  comprehensive tax study. L.H.Doc. 7 - 1 3 9 , File 3 5 A.

The Department of Revenue was not alone in advising the 
legislature about the deficiencies of UDITPA and the taxpayers' 
attempt to b e little  the legislature's reasoning process by 
repeatedly referring to deficiencies in an administrative record 
simply w ill not work. The deficiencies in the three-factor

2 9 / The testimony cited is found at L.H. Doc. 6 - 2 0 4 , File 4 2 .
3 0 / In another part of his testimony, Sterling Gallagher noted problems with the three-factor formula. Id. at 8.
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formula were noted by a host of others: Milton Lipton - L.H.
Doc. 8 - 1 2 8 , File 4 at 1 , 1 6 ; Richard Kilgore - L.H. Doc. 7 -0 1 8 , 
File 2 2  at 3 , 1 4 ; Governor Hammond - L.H. Doc. 7 - 0 5 1 , File 3 0  at 
1 , 2 ; Senator Croft - L.H. Doc. 7 - 0 5 4 , File 3 0  at 1 ;
Representative Cowper - L.H Doc. 7 -0 5 3 , File 3 0  at 1 ; Professors 
Ziefman and Ainsworth - L.H. Doc. 7 - 0 0 4 , File 1 8 .

Evidence of the deficiencies was well documented to the 
legislature from studies conducted by a number of other sources: 
the Legislative Affairs Agency, L.H. Doc. 6 - 0 9 6 , File 4 6 ; L.H. 
Doc. 6 - 1 0 3 , F ile .,4 8 ; The Revenue and Taxation Committee Staff, 
L.H. Doc. 6 - 0 2 4 , File 4 1 ; Professors Ziefman and Ainsworth, L.H. 
Doc. 7 - 0 0 1 , File 1 8 ; Walter J. Levy and Associates, L.H. Doc. 
6 - 1 2 4 , File 5 0 ; Wainwright Securities, L.H.,Doc. 7 -0 6 1 , File 3 2 . 
The conclusions reached in each of these studies were based upon 
information available to them, both public and confidential, as 
well as information provided by the industry its e lf.

The Ziefman and Ainsworth Study was one analysis which 
documented the failings of UDITPA. L.H. Doc. 7 - 0 0 1 , File 1 8 . 
Based upon their several years experience in analyzing state _ 
income tax systems for the United States Congress and upon their 
analysis of financial reports and income tax returns filed by o il
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and gas corporations in Alaska as well as other items, 3 1 / 
Professors Ziefman and Ainsworth concluded that "the present 
method [for determining entire taxable income and the Alaska 
method for apportioning income] is ineffective and embodies
policies which the Alaska Legislature ought appropriately to 
reevaluate."

The taxpayers try to downplay the significance of this 
report by alleging that Zeifman and Ainsworth only looked at 
separate accounting returns, not formula apportionment returns. 
Appendix C at 5 2 ..?.. That is not true. As the report shows, they
examined both formula apportionment and separate accounting 
returns. 3 2 /

The staff of the Special Committee on Taxation and 
Revenue reported on their own analysis in that Committee's firs t 
report:

From studies done by the staff, the current corporate income tax law does not reach the net profits of the out-of-state producing companies.The Multistate Tax Compact with its  allocationformula is inadequate for production of revenue -

3 1 / For other sources relied upon by Ziefman and Ainsworth see E7H. Doc. 7 - 0 0 1 , File 1 8  at 2 , for their experience in state taxation see id. at 5 2 .
3 2 / The taxpayers also complain that the Ziefman and Ainsworth l>tudy only looked at 1 9 7 5 , and earlier, tax returns. Appendix C at 5 2 . Those returns were, of course, the most current information available at that time.
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from resource companies. The allocation formula based on sales, property, and payroll does short change the State of Alaska. The major components of sales, property, and payroll are located outside of the state.
L.H. Doc. 6 -0 2 2 , File 4 1  at 4 . The committee's subsequent
reports provided volumes of documentation for this assertion.
L.H. Doc. 6 - 0 2 3 , 6 - 0 2 4 , File 4 1 .

The Legislative Affairs Agency found that UDITPA
provided perverse results when applied to the Prudhoe producers.
For example, the studies of Dr. Barbara Sorenson were, contrary
to taxpayers assertions, (Appendix C at- 6 9 ) a careful and
detailed review of the workings of UDITPA. The two memoranda
(L.H. Doc. 6 - 0 9 6 , File 4 6  and 6 -1 0 3 , File 4 8 ) demonstrate the
gross disparity among the income tax lia b ilitie s  of the three
major Prudhoe Bay producers (L.H. Doc. 6 - 1 0 3 , File 4 8  at 1 ). In
a memorandum later in 1 9 7 6 , Gregg Erickson, Director of
Legislative Research, called legislators' attention to the
implications of Dr. Sorenson's studies, noting that:

one obvious question would be whether or not this disparity is justified  and, i f  not, how i t  can best be eliminated or mitigated. A number of outside observers, including Milton Lipton, have strongly recommended that Alaska go to some sort of "direct or separate accounting. Under such an arrangement net taxable income in Alaska would be determined by calculating the value of o il and gas exported from the state and subtracting therefrom the costs of getting i t  to the state s borders.Under such an arrangement there would be li t t le  reason to expect that domestic and multistate corporations would pay different effective tax rates.
L .H . Doc. 6 -0 2 6 , F i l e  42 a t  9 .
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Others from outside Alaska observed the obvious 
problems with the application of UDITPA to Alaska o il production. 
In a comprehensive 8 5 -page analysis of Alaska's petroleum tax 
policies and o il development prospects issued in April 1 9 7 7 , 
Wainwright Securities, Inc. noted that there were "glaring 
deficiencies" in the state's corporate income tax as i t  was 
applied to o il producers. They further noted that passage of the 
Administration's proposed legislation "would ensure that the 
North Slope producers pay something resembling the 9 . 4  percent 
nominal tax rate imposed on domestic (Alaskan) corporations doing 
business only in the state — versus the two to three percent 
rate that otherwise would apply to a multinational o il company." 
L.H. Doc. 7 -0 6 1 , File 3 2  at 3 3 -3 4 .

Like virtua lly every piece of publicly released 
research prepared by securities firms, the Wainwright analysis 
contained the standard "boiler plate" language disclaiming 
lia b ility  for any investment which might be made in reliance on 
the study. Taxpayers' attempt to discredit the study on the 
basis of that disclaimer is without foundation. Appendix C at 
7 0 .

But perhaps the best evidence on the deficiency of the 
UDITPA formula comes from the taxpayers and their consultants. 
SOHIO, EXXON, and Arthur Anderson & Co. presented detailed 
studies to the legislature which revealed in dramatic terms the 
deficiency of UDITPA to apportion anywhere near the income 
attributable to their Alaska activities. The taxpayers seek to
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skirt these damaging admissions by saying that they were only 
using the state's definition of Alaska income as described in the 
tax b ills  and were not meant to reflect what should be properly 
assigned to Alaska. Appendix C at 6 5 . The evidence shows
otherwise. Each of these studies computed income derived from 
Alaska operations independent of any tax base set out in a 
particular b ill.  , They computed as well the income which would be 
assigned to Alaska under the three-factor UDITPA formula. The 
two items were not even close, and confirmed to the legislature 
what others had  ̂said — the effective -tax rates for these
taxpayers were well below 9 . 4  percent.

The taxpayers were understandably nervous about
providing the legislature with the specific facts and figures
that could conceivably have refuted the mounting evidence of 
UDITPA's failings. 3 3 / However, they did want to provide the 
state with their views on how their total Alaska tax burden 
stacked up against that of other states. In doing this they 
inadvertently provided the best evidence of a ll that UDITPA would 
insure them a nearly free ride on Alaska income taxes.

3 3 / On June 1 6 , and again on June 2 2 , 1 9 7 6 , the Director of Legislative Research wrote a ll major Alaska o il companies requesting specific assistance in determining the future incidence and impacts of existing and proposed income taxes. L.H. Doc. 6 - 1 0 9 , 6 -1 1 0 , File 4 9 . Arco responded on August 5 , pleading overwhelming "uncertainties," and suggesting that the numbers weren't really needed anyhow. L.H. Doc. 6 - 1 1 2 , File 4 9  at 1 . On October 4 , Exxon fina lly  responded with a fla t refusal(continued)
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In October of 1 9 7 6  SOHIO provided the state with its  
Sohio Submission One. L.H. Doc. 6 - 1 2 2 , File 5 0 . The study- 
hypothesized three o il companies, (in much the same manner as Dr. 
Sorenson's f irs t memorandum), each with an identical one-third 
ownership in Prudhoe Bay, but with differing activities outside 
Alaska. 3 4 / On its  face, the study showed that notwithstanding 
the identity of their assumed Alaska activities, 3 5 / their 
UDITPA tax lia b ilitie s  would be vastly different. In 1 9 7 7  the 
company with the largest income tax b ill was shown paying almost 
four times as much..as the firm with the smallest. 3 6 /

Milton Lipton, in an analytic review of Sohio 
Submission One found evidence of another UDITPA deficiency. The 
taxable income attributed to Alaska would be less than 2 6  percent 
of the income im plicitly resulting from the Alaska operations of 
these three hypothetical companies. 3 7 / Michael Tanzer 
independently confirmed Lipton's finding. Based on the Sohio

3 3 / (continued)to discuss income tax numbers. L.H. Doc. 6 -1 1 9 , File 4 9  at 1 . Sohio was more forthcoming. L.H. Doc. 6 -1 1 1 , 6 - 1 1 3 , File 4 9 .
3 4 / One company was assumed to be a California based marketingand refining company with no o il production other than atPrudhoe. Another was a large integrated domestic firm, and the third a major international o il company. L.H. Doc. 6 - 1 2 2 , File 
5 0  at 4 .
3 5 / Id.
3 6 / Id. at Table 1 -A.
3 7 / L.H. Doc. 6 - 1 2 4 , File 5 0  at 3 . For testimony on hisanalysis see L.H. Doc. 7 - 0 1 8 , File 7 2  at 3 .
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data "the State of Alaska w ill realize an effective income tax
rate only about 1 / 4  the normal rate ___",  much less than even
Tanzer had expected. L.H. Doc. 6 - 1 2 3 , File 5 0  at 3 .

In March of 1 9 7 7  Exxon presented an analysis along the 
same lines, for the purpose of showing how lit t le  profit they
expected to make on Prudhoe Bay. L.H Doc. 7 - 0 3 5 , 7 - 0 3 6 , 7 - 0 3 7 ,
F ile 2 6 . The study also showed how small a proportion of total 
Alaska income would be reached by UDITPA — between 1 9 7 6  and 1 9 9 0  

the total was expected to come to $1 , 1 5 2  m illion for the entire 
fie ld , on before .income tax profits of $3 3 - , 0 7 3  m illion over the 
same period, implying an effective state tax rate of less than 
3 . 5  percent. 3 8 /

The crowning confirmation of the disparity between the 
taxpayers' own assessment of their net income from their Prudhoe 
Bay activities and their income as apportioned by UDITPA came in 
January 1 9 7 8  when the Alaska Oil and Gas Association presented a 
study prepared by the Houston, Texas, office of Arthur Anderson & 
Co., a national accounting firm. L.H. Doc. 8 -0 8 0 , File 1 3 . 
There was nothing implicit in the Anderson study. There, in what

3 8 / The Exxon analysis is considerably more sketchy than Sohio Submission One, and was compiled by Exxon based on "public data." The projected income tax figures are found at p. 1 3  of the firs t set of attached tables. Id. Profits before income tax for these years are found on p. ITS- of the second set of tables ( t9 tled Yearly Analysis of Net Cash Flow") by adding back "Federal Income Tax" to "Net Cash Flow;" this sum is identified as "Btefore] I[ncome] T[ax] P ro fit" on p. 2 1  of the second set of tables.
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was later to become the famous "table V III(a )," were the numbers 
for "Alaska Income Tax", "Alaska Taxable Income," and "Net Income 
From Prudhoe Bay and TAPS." L.H. Doc. 8 - 0 8 0 , File 1 3  at table 
V III(a). The calculations in the report are for the four major 
participants in TAPS and Prudhoe Bay: Sohio, Arco, Exxon, and
B.P. over the period 1 9 7 7 -2 0 0 1 .

This Alaska income figure in the table — $3 7 , 2 9 4

million for the four firms analyzed — was no a rtific ia l
construct designed with a "stingy set of deductions." I t  was 
Arthur Anderson's.assessment of- the income generated from Prudhoe 
Bay and TAPS by the four major o il companies. Calculated without 
reference to any tax base, but rather to the accountants
professional judgment of the geographic source of the income. 3 9 /

According to Arthur Anderson, "Alaska Taxable Income" 
would be only four percent of "net income from Prudhoe Bay and 
TAPS," giving an effective tax rate of only 4 . 1  percent.
Moreover, i t  dramatically demonstrated how arbitrary and perverse 
the UDITPA allocation was with respect to two companies (Arco and 
Exxon) whose ownership in Prudhoe Bay and TAPS (and thus their 
activity in Alaska) was essentially identical. Exxon would pay

3 9 / Under careful questioning by Senator Croft, Robert Moore, of Erthur Anderson emphasized that the figure for "net income from Prudhoe Bay and TAPS" represented an accounting judgment. L.H. Doc. 8 - 1 3 0 , File 1 4  at 2 1 -2 4 .
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$ 5 3 0  m illion in corporate income taxes to Alaska, Arco only $ 2 0 6  

m illion. The disparities are shown in Figure I.
The figures which emerged from these three studies, 

shows graphically in Figure I I ,  confirmed what everyone by the 
knew. UDITPA simply didn't work very well when applied to Alaska 
o il production activities.
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CONCLUSION

The massive legislative record reflects not an 
avaricious legislature but one which was searching for a more 
effective and equitable income tax for the o il and gas industry. 
The legislature wanted the o il industry to pay a tax representing
9 . 4  percent of their income earned in the state; the taxpayers 
did not. The taxpayers* position was frankly admitted before the 
legislature. A candid example of this position is shown in this
exchange between Senator Huber and Richard Donaldson of Sohio in

. . . .a hearing before the Senate Resources Committee in 1 9 7 7 .
Senator Huber: I f  I  may continue, Madame Chairman.Does Sohio object to paying 9 . 4  percent on its  true net income the same as they would have to i f  they were stric tly  an Alaskan corporation?
Mr. Donaldson: Yes.

L.H. Doc. 7 - 1 7 2 , File 2 7 .

There lay the rub.
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