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F I S C A L  N O T E

ST A T E  O F A LA SK A
2012 L EG ISL A T IV E  SESSIO N

Identifier (file name) SB151 CSSB(JUD)-LAW-CRIM-03-30-12 
Title

Sponsor
Requester

An Act realing to mitigation at sentencing in a criminal 
case for a defendant found by the court to have been...

_________________ Senator Meyer_________________
__________________ (S) Finance__________________

Bill Version
Fiscal Note Number
() Publish Date

Dept. Affected 
_ Appropriation 

Allocation

SB 151

Law
Criminal

Criminal Justice Litigation

OMB Component Number 2202

E x p e n d i tu r e s /R e v e n u e s (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.

FY13
Appropriation

Requested

Included in 
Governor's 

FY13 
Request

Out-Year Cost Estimates

OPERATING EXPENDITURES FY13 FY13 FY14 FY15 FY16 FY17 FY18
Personal Services 
T ravel 
Services 
Commodities 
Capital Outlay 
Grants, Benefits 
Miscellaneous

TO TAL OPERATING *** *** *** *** *** *** ***

FUND SO URCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Prgm (DGF)
1037 GF/MH (UGF)
1178 temp code (UGF)

TO TAL *** *** *** *** *** *** ***

POSITIONS
Full-time
Part-time
Temporary

CHANGE IN REVENUES

Estimated SUPPLEM ENTAL (FY12) operating costs   (s e p a ra te  s u p p le m e n ta l appropria tion  requ ired )
(d is c u s s  r e a s o n s  a n d  fu n d  s o u r c e (s )  in a n a ly s is  se c tio n )

Estimated CAPITAL (FY13) costs   (s e p a ra te  cap ita l a ppropria tion  requ ired)
( d is c u s s  r e a s o n s  a n d  fu n d  s o u r c e (s )  in a n a ly s is  s ec tio n )

Why this fiscal note differs from previous version (If Initial version, please note as such)
Update to identifier and requester.

Prepared by Sheila Bugbee, Administrative Officer_________________________________ Phone 465-5427_______
Division Administrative Services____________________________________________  Date/Time 3/30/12 12:00 PM
Approved by Michael C. Geraghty, Attorney General_______________________________  Date 3/30/2012______

Department of Law_______________________________________________
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FISCAL NOTE

Analysis

SB 151 CSSB(JUD) would add as a mitigating factor at sentencing. It would allow a new mitigator if the defendant was 
affected by a fetal alcohol spectrum disorder that significantly affected the defendant's behavior. If proven, the court 
would have discretion to reduce the term of imprisonment to below the presumptive range.

The proposed new factor would not apply to persons convicted of crimes against a person (AS 11.41), or arson in the 
first degree (AS 11.46.400).

The fiscal impact for the Department of Law is indeterminate because it will require expert testimony on the issue of 
whether the person suffers from such a disorder and if so, did it significantly affect his or her behavior.

STATE OF ALASKA BILL NO. SB 151_____________________

2012 LEGISLATIVE SESSION

(Revised 1/17/2012 OMB) P a g e  2 o f  2



F I S C A L  N O T E

S T A T E  O F  A L A S K A
2 0 1 2  L E G IS L A T IV E  S E S S IO N

Id e n tifie r (file  nam e) S B 1 5 1 -A C S -T R C -3 -0 2 -2 0 1 2

Bill Version
Fiscal Note Number
(S) Publish Date

CSSB 151(HSS)

3 /6 /12

T itle M itig a tio n  a t se n te n c in g  fo r d e fe n d a n t w ith  FA S D
Dept. A ffe c te d  A la ska  C o u rt S ystem
A p p ro p ria tio n  ________________ T ria l C ourts
A llo ca tion

S p o n so r
R e q u e s te r

S e n a to r M eyer
O M B  C o m p o n e n t N u m b e r 768

Expenditures/Revenues (T h o u sa n d s  o f  Dollars)
N ote : A m o u n ts  d o  no t inc lud e  in fla tio n  u n le ss  o th e rw ise  no ted be low .

FY 13
A p p ro p ria tio n

R equ es ted

Inc lu ded  in 
G ove rno r's  

FY13 
R equ es t

O u t - Y e a r  C o s t  E s t i m a t e s

OPERATING EXPENDITURES FY13 FY13 FY14 FY15 FY16 FY17 FY18
P e rso na l S e rv ice s
T ra ve l
S e rv ice s
C o m m o d itie s
C ap ita l O u tla y
G ra n ts , B ene fits
M isce lla n e o u s

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0 0.0

FUND SOURCE (T hou sands  o f D o lla rs )
1002 Fe dera l R e ce ip ts
1003 G F M a tch
1004 G F
1005 G F /P rg m  (D G F )
1037 G F /M H  (U G F )
1178 te m p  co d e  (U G F )

TOTAL 0.0 0.0 0.0 0.0 0..0 0.0 0.0

POSITIONS
Fu ll-tim e
P a rt-tim e
T e m p o ra ry

CHANGE IN REVENUES

Estimated SUPPLEMENTAL (FY12) operating costs
(discuss reasons and fund source(s) in analysis section)

Estimated CAPITAL (FY13) costs
(discuss reasons and fund source(s) in analysis section)

(separate supplemental appropriation required) 

(separate capital appropriation required)

Why this fiscal note differs from previous version (if initial version, please note as such)

P rep a red  by 
D iv is ion

A p p ro ve d  by

N ancy  M e a d e , G en e ra l C ounse l P hone  9 0 7 -46 3 -4 736
A la ska  C o u rt S ys tem

N a n cy  M e a d e  fo r C h ris tin e  Jo h n so n , A d m in is tra tive  D irec to r

D a te /T im e  3 /0 2 /2 0 1 2  4 :00  p.m . 

D a te  3 /2 /201 2
Alaska Court System

(Revised 11/17/2011 OMB) Page 1 of 2



F IS C A L  N O T E  #2

Analysis

S T A T E  O F  A L A S K A  B I L L  N O . CSSB 151 (HSS)

2012 L E G IS L A T I V E  S E S S IO N

Senate Bill 151 adds a new factor to the list of mitigating factors in AS 12.55.155(d) that the court shall consider at 
sentencing; if proven, the court may then impose a sentence below the presumptive range for certain crimes. 
Specifically, except for defendants convicted of offenses against persons, arson, and criminal mischief, and except if 
the defendant has any prior felony conviction, the court may consider whether the defendant committed the offense 
"while affected by a fetal alcohol spectrum disorder that was insufficient to constitute a complete defense . . .  but 
that significantly affected the defendant's conduct."

The court cannot predict the number of cases in which parties will attempt to prove this factor as a mitigator at 
sentencing, but believes the sentencing hearings will be held and handled in the normal course without a fiscal 
impact. The Alaska Court System therefore submits a zero fiscal note.

(Revised 11/17/2011 OMB) Page 2 of 2



F I S C A L  N O T E

S T A T E  O F  A L A S K A
20 1 2  L E G IS L A T IV E  S E S S IO N

Id e n tifie r  (file  n a m e) S B 1 5 1 -D O A -P D A -1 -2 3 -1 2

Bill Version
Fiscal Note Number
(S) Publish Date

CSSB 151(HSS)

3 /6 /12

T itle Fe ta l A lco h o l S pec . D iso rd e r as  M itig a to r
D ept. A ffe c te d  A d m in is tra tio n  
A p p rop ria tion  
A llo ca tion

Lega l and A d vo ca cy  S erv ices
P ub lic  D e fe n d e r A g e n cy

S p o n s o r _________
R e q u e s te r _________

E x p e n d i t u r e s / R e v e n u e s

S e n a to rs  M eyer, H o ffm an , D yson, M enard  
S e n a te  H ea lth  and S ocia l S e rv ices  O M B  C o m p o n e n t N u m b e r

(T h o u sa n d s  o f  Dollars)________

1631

N ote : A m o u n ts  do  no t inc lud e  in fla tio n  u n le ss  o th e rw ise  no ted be low .

FY 13
A p p ro p ria tio n

R equ es ted

Inc luded in 
G ove rno r's  

FY 13 
R equ es t

O u t - Y e a r  C o s t  E s t i m a t e s

OPERATING EXPENDITURES FY13 FY13 FY14 FY15 FY16 FY17 FY18
P e rso n a l S e rv ice s
T ra ve l
S e rv ic e s
C o m m o d itie s
C a p ita l O u tla y
G ra n ts , B e n e fits
M is c e lla n e o u s

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0 0.0

FUND SOURCE (T hou sands  o f D o lla rs)
1002 F e de ra l R e ce ip ts
1003 G F  M a tch
1004 G F
1005 G F /P rg m  (D G F )
1037 G F /M H  (U G F )
1178 te m p  co d e  (U G F )

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS
F u ll-tim e
P a rt-tim e
T e m p o ra ry

CHANGE IN REVENUES

Estimated SUPPLEMENTAL (FY12) operating costs
(discuss reasons and fund source(s) in analysis section)

Estimated CAPITAL (FY13) costs
(discuss reasons and fund source(s) in analysis section)

(separate supplemental appropriation required) 

(separate capital appropriation required)

Why this fiscal note differs from previous version (if initial version, please note as such)

P re p a re d  by  
D iv is io n

A p p ro v e d  by

Q u in la n  S te ine r, P ub lic  D e fe n d e r P hone  907  334-4414
P u b lic  D e fe n d e r A g e n c y D a te /T im e  1 /20 /12  12 :15 PM

Jo h n  C ra m e r, D e p u ty  C o m m is s io n e r D a te  1 /23 /2012
Department o f Administration

(Revised 8/17/2011 OMB) Page 1 of 2



F IS C A L  N O T E  #3

Analysis

S T A T E  O F  A L A S K A  B IL L  N O . C S S B  151(H SS)

20 1 2  L E G IS L A T IV E  S E S S IO N

AS 1 2 .5 5 .1 5 5 ( d )  a l lo w s  a s e n t e n c in g  co u r t  t o  im p o se  a s e n t e n c e  less  th a n  t h e  p r e su m p t iv e  range  w h e r e  m it igating  
fa c to r s  h a v e  b e e n  p r o v e n .  This bill a m e n d s  AS 1 2 .5 5 .1 5 5 (d )  by add ing  se c t io n  20 ,  w h ich  a l lo w s  t h e  co u r t  to  find a 

fa c to r  o f  m it ig a t io n  w h e r e  t h e  d e f e n d a n t  c o m m it t e d  t h e  o f f e n s e  w h i le  a f f e c t e d  by fe ta l  a lco h o l  s p e c tr u m  disorder.

T he  Public D e f e n d e r  A g e n c y  d o e s  n o t  a n t ic ip a te  a fiscal im pact  from  this  c h a n g e .  Accordingly ,  t h e  A g e n c y  su b m its  a 
z e r o  fiscal n o t e .

(Revised 8/17/2011 OMB) P a g e  2 of 2



F I S C A L  N O T E

S T A T E  O F  A L A S K A
2 0 1 2  L E G IS L A T IV E  S E S S IO N

Id e n tifie r (file  nam e) S B 1 5 1 -D O C -O C -0 3 -Q 2 -1 2
T itle

S p o n s o r
R e q u e s te r

"A n A c t re la ting  to  m itiga tion  a t sen tenc ing  in a c rim ina l 
d e fe n d a n t co n v ic te d  o f ce rta in  s e x  o ffe n se s  a p ro h ib it io n . . . " A llo ca tio n  

__________________________ S e n a to r M eyer_________________________

Bill Version
Fiscal Note Number
(S) Publish Date

D ept. A ffe c te d  
A p p ro p ria tio n

CSSB 151(HSS)

3 /6 /12

D O C
A dm in  & S upp o rt

C om m iss io n e r 's  O ffice

(S )H S S O M B  C o m p o n e n t N u m b e r 694

Expenditures/Revenues (T h o u s a n d s  o f  Dollars)
N ote : A m o u n ts  d o  no t inc lud e  in fla tio n  u n le ss  o th e rw ise  noted be low .

FY 13
A p p ro p ria tio n

R e qu es ted

Inc luded in 
G ove rno r's  

FY13 
R equest

O u t - Y e a r  C o s t  E s t i m a t e s

OPERATING EXPENDITURES FY13 FY13 FY14 FY15 FY16 FY17 FY18
P e rso n a l S e rv ice s  
T  ra ve l 
S e rv ice s  
C o m m o d itie s  
C a p ita l O u tla y  
G ra n ts , B ene fits  
M isce lla n e o u s

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0 0.0

FUND SOURCE (T h o u sa n d s  o f  D o lla rs )
1002 F e dera l R ece ip ts
1003 G F M a tch
1004 G F
1005 G F /P rg m  (D G F )
1037 G F /M H  (U G F )
1178 te m p  cod e  (U G F )

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS
F u ll-tim e
P a rt-tim e
T e m p o ra ry

CHANGE IN REVENUES

Estimated SUPPLEMENTAL (FY12) operating costs 0 .0  (separate supplemental appropriation required)
(discuss reasons and fund source(s) in analysis section)

Estimated CAPITAL (FY13) costs 0.0  (separate capital appropriation required)
(discuss reasons and fund source(s) in analysis section)

Why this fiscal note differs from previous version (if initial version, please note as such) 
This is the original version of the bill.

P re p a re d  b y  Les lie  P louston, D ire c to r___________________________________________________________  P hon e  907-46 5 -3 339
D iv is io n  D e p a rtm e n t o f C o rre c tio n s  - A dm in is tra tive  S erv ices____________________________  D a te /T im e  3 /2 /12  11 :05 AM

A p p ro ve d  b y  Jo se p h  D. S ch m id t, C o m m iss io n e r_______________________________________________  D ate  3 /2 /2012________
D e p a rtm e n t o f C o rre c tio n s ________________________________________________________

(Revised 8/17/2011 OMB) P age  1 of 2



F IS C A L  N O T E  #4

Analysis

S T A T E  O F  A L A S K A  B IL L  N O . CSSB 15t(HSS)
2 0 1 2  L E G IS L A T IV E  S E S S IO N

This bill w o u ld  a dd  fe ta l  a lco h o l  sp e c tr u m  disorder  to  t h e  list o f  m it iga t ing  fa c to rs  at s e n t e n c in g  in a criminal trial.

T he  bu rd en  o f  a s s e s s m e n t  w o u ld  b e  o n  t h e  courts  and t h e r e f o r e  w o u ld  h a v e  zero  fiscal im p a ct  o n  t h e  D e p a r tm e n t  o f  
Corrections .

(Revised 8/17/2011 OMB) Page 2 of 2



A la s k a  State L e g is la tu re

Interim:
7 1 6  W e s t  4 th  A v e .  
A n c h o ra g e , A la s k a  99501 
(907) 269-0199

Session:
Sta te  C a p it o l B u i ld in g  

Ju n e a u , A la s k a  99801-1182 
(907) 465-4945

S e n a t o r  K e v i n  M e y e r

Senate District O

SPO N SO R  S TA TE M E N T FO R  C S S B  151
“An Act relating to mitigation at sentencing in a criminal case for a defendant found by 

the court to have been affected by a fetal alcohol spectrum disorder.”

SB 151 would include Fetal Alcohol Spectrum Disorders (FASD) as a mitigating factor in 
sentencing. This would allow some flexibility in sentencing if the defendant is found by 
the court to be affected by FASD and this condition substantially impaired the 
defendant’s judgment, behavior, and capacity to recognize reality or ability to cope with 
the ordinary demands of life.

Individuals diagnosed with a fetal alcohol spectrum disorder (FASD) are 
disproportionately represented within Alaska’s criminal justice system. SB 151 does not 
require a judge to use the mitigating factor and it DOES NOT automatically adjust a 
presumptive sentence. The defense would have to provide clear and convincing 
evidence that the defendant’s disability significantly affected the defendant’s conduct 
and substantially impaired judgment, behavior, and capacity to recognize reality in order 
to apply the mitigating factor.

Evidence shows that directing people with mental illness and other brain disorders to 
supported services, both inside and outside of Corrections, significantly reduces the 
high financial and social costs associated with re-incarceration and recidivism. Felons 
and repeat offenders with FASD are more likely to stop committing crimes when they 
are given the same supports that benefit people with mental illness and other 
disabilities, which can include Therapeutic Court, housing and employment assistance, 
case management, counseling and rehabilitation.

27-LS1132MJ 3/23/2012



A la s k a  State L e g is la tu re

Interim:
716  W e s t  4 th  A v e .  
A n c h o r a g e , A la s k a  99501 
(9 07) 269-0199

Session: 
Sta te  C a p it o l B u i ld in g  

Ju n e a u , A la s k a  99801-1182 
(907) 465-4945

S e n a t o r  K e v i n  M e y e r

Senate District O

C SSB  151 FASD AS A MITIGATING FACTOR IN SENTENCING
Explanation of Changes

SHSS
From  vers ion  X to  O

•  Rem oval o f Section 1 w h ich  set o u t a d e fin itio n  o f  m en ta l disease o r defect.
•  Section (18) th e re  has been some deba te  ove r prev ious ly  conv ic ted  fe lons, how  th is  can

be app lied .
•  A d d itio n  o f  section  (20) w h ich  adds FASD as a m itig a tin g  fa c to r, de fines it  and sets o u t 

how  it  can be diagnosed.

SJUD
From  vers ion  O to  U

•  Section (18), page 3, lines 13-14 has been de le ted , w h ich  m akes th is  m itig a to r applicab le 
to  fe lons , how eve r crim es against a person are no t e lig ib le  fo r  a m itig a tin g  fac to r.

•  Section (20), page 3, line 30 has been de le ted . It is n o t o u tlin e d  fo r  o th e r m itiga ting
fac to rs  h o w  m en ta l disease o r de fec t is de te rm ined . This can be done as it is now ;
th ro u g h  c lear and conv inc ing  evidence, th e  co u rt can fin d  som eone to  be su ffe ring  from  
a m en ta l disease o r de fect.



Alaska
F A S D

Alaska Fetal Alcohol Spectrum Disorders (FASD) Partnership
431 N. Franklin St. Suite 203, Juneau, Alaska 99801 ■ (907) 465-8920

Webpage: www. hss.state.ak. us/fasd.htm 
Email: akfasdpartnership@alaska.gov

Partnership

SB 151 - Inclusion of FASD as a Mitigating Factor

The Need for SB 151

Ind iv idua ls  d i a g n o s e d  w i t h  a f e ta l  a lco h o l  s p e c t r u m  d is o r d e r  (FASD) a r e  d i s p r o p o r t io n a te ly  

r e p r e s e n t e d  w ith in  A la sk a 's  crim ina l  ju s t ic e  s y s t e m .  T h e  in t e n t  u n d e r ly in g  A laska's  s e n t e n c i n g  

s tr u c tu r e  -  t h a t  p e o p l e  will  m o d i f y  th e ir  b e h a v io r s  b a s e d  o n  t h e  crim inal j u s t ic e  s y s t e m ' s  r e s p o n s e  to  

th e i r  c r im e s  -  is n o t  m e t  w h e n  a p p l ie d  t o  ind iv idu a ls  w i th  FASD. T h e s e  d isa b i l i t ie s  m a n i f e s t  a s  d e f ic i t s  

in e x e c u t i v e  fu n c t io n ,  r e s u l t in g  in im paired  a d a p t iv e  b e h a v io r ,  m e m o r y  d if f icu lt ie s ,  an  inabil ity  t o  

plan ,  a n d  a fa i lu re  t o  r e c o g n iz e  t h e  c o n s e q u e n c e s  o f  a c t io n s .  In t h e  i n t e r e s t  o f  ju s t ic e ,  it is im p o r ta n t  

t o  t a k e  t h e s e  d e f ic i t s  in to  a c c o u n t  during  s e n t e n c in g .  N e i t h e r  t h e  o f f e n d e r  n o r  s o c i e t y  b e n e f i t s  fro m  

h o ld in g  in d iv id u a ls  w i t h  FASD t o  c o m m u n i t y  s ta n d a r d s  t h a t  t h e y  c a n n o t  p o s s ib ly  a t ta in  g iv e n  th e ir  
im p a ir m e n t s .

SB 1 5 1  fulfills  a r e c o m m e n d a t i o n  a d o p t e d  b y  t h e  A laska  Criminal J u s t ic e  A s s e s s m e n t  C o m m iss io n :  "The  

l e g i s la tu r e  s h o u l d  c r e a t e  a s t a t u t o r y  m it iga t ing  fa c to r  f o r  u s e  a t  crim ina l  s e n t e n c i n g ,  r e c o g n iz in g  w h e n  

t h e  w r o n g fu l  c o n d u c t  w a s  s u b s ta n t ia l ly  a f f e c t e d  b y  a n  o r g a n ic  brain d i s o r d e r ." 1

A dra ft  r e s o lu t io n  b e in g  p r o p o s e d  by  t h e  C o m m iss io n  o n  Y outh  At Risk o f  t h e  A m e r ic a n  Bar A s so c ia t io n  

f o r  c o n s id e r a t io n  a t  t h i s  y e a r ' s  a n n u a l  ABA m e e t i n g  s t a t e s :  "... t h e  A m e r ic a n  Bar A s so c ia t io n  u r g e s  

l a w y e r s  a n d  j u d g e s ,  a s  w e l l  a s  b a r  a s s o c ia t io n s  a n d  la w  s c h o o l  clinical p r o g r a m s ,  t o  su p p o r t  tra in in g  th a t  

in c lu d e s  la w  s c h o o l  la w  e n f o r c e m e n t ,  a n d  lega l / jud ic ia l  e d u c a t i o n  curricu la  o n  e n h a n c e d  a w a r e n e s s  o f  

t h e  child a n d  a d u l t  d isa b i l i ty  o f  Fetal  A lcoho l  S p e c tr u m  D iso r d e r s  (FASD) a n d  its im p a c t  o n  ind iv iduals  in 

t h e  child w e l f a r e ,  j u v e n i l e  ju s t ic e ,  a n d  adu lt  crim inal j u s t ic e  s y s t e m s ,  a n d  t h a t  t h e y  w o r k  w i t h  m e d ica l ,  

m e n t a l  h e a l t h ,  a n d  FASD d isab i li ty  e x p e r t s  t o  p r o m o t e : ... (d )  a pp ly in g  FASD a s  a m i t ig a t in g  fa c to r  in t h e  

m it ig a t io n  o f  ju v en i le  ju s t ic e  a n d  crim inal s e n t e n c i n g  ... and  c o n s id e r a t io n  o f  a l t e r n a t iv e s  to  

in c a r c e r a t io n  t h a t  r e d u c e  r e c id iv is m ."

Overview of the changes proposed in SB 151

SB 1 5 1  p r o p o s e s  t o  a l lo w  FASD a s  a m it iga t ing  fa c to r  fo r  s e n t e n c i n g  in c er ta in  c a s e s  w h e r e  t h e r e  is dear 
and convincing e v i d e n c e  t h a t  a "d e f e n d a n t  c o m m i t t e d  a n  o f f e n s e  w h i l e  su f fer in g  f r o m  a c o n d i t io n  

d i a g n o s e d  a s  a fe ta l  a l c o h o l  s p e c t r u m  disorder ,  t h e  fe ta l  a lc o h o l  s p e c t r u m  d i so r d e r  su b s ta n t ia l ly  

im p a ir e d  t h e  d e f e n d a n t ' s  ju d g m e n t ,  behav ior ,  c a p a c ity  t o  r e c o g n iz e  reality ,  or  abil ity  to  c o p e  w ith  t h e  

o r d in a r y  d e m a n d s  o f  life, a n d  t h e  f e ta l  a lco h o l  s p e c t r u m  d iso r d e r ,  t h o u g h  in su f f ic ien t  to  c o n s t i t u t e  a 

c o m p l e t e  d e f e n s e ,  s ig n i f ica n t ly  a f f e c t e d  t h e  d e f e n d a n t ' s  c o n d u c t ."

SB 1 5 1  w o u ld ,  for  t h e  p u r p o s e s  o f  t h e  s u b s e c t io n  o n  m it ig a t in g  fa c to r s ,  d e f i n e  fe ta l  a lc o h o l  s p e c t r u m  

d is o r d e r  a s  a n y  "a c o n d i t io n  o f  im p a ire d  brain fu n c t io n  in t h e  r a n g e  o f  p e r m a n e n t  birth d e f e c t s  c a u s e d

1 A la sk a  C rim in a l Ju st ice  A s s e s s m e n t C o m m iss io n  (20 0 0 ). Final Report. R e tr ie v e d  O c to b e r 12, 2 0 1 0  fro m  w w w J m  a g  Uite ,ik .irv /re p p rts/U A C  

F in a l , 00-i u d l, at p .71 .

1 3.19.12

mailto:akfasdpartnership@alaska.gov


by m a t e r n a l  c o n s u m p t i o n  o f  a lc o h o l  during  p r e g n a n c y  a s  determined by a physician or interdisciplinary 
team using current FASD diagnostic guidelines."

T h e  Alaska FASD P a r tn er sh ip  a n d  m e m b e r s  o f  t h e  P a rtn ersh ip 's  lega l  i s su e s  w o r k g r o u p  s u p p o r t  

r e m o v in g  l im it in g  la n g u a g e  f r o m  t h e  cu rren t  s t a t u t e  t h a t  c r e a t e s  a n  " ex ce p t io n "  t o  t h e  a p p l ic a t io n  o f  

" m e n ta l  d i s e a s e  o r  d e f e c t "  a s  a m it ig a t in g  fa c to r  fo r  " o f f e n s e s  a g a in s t  a p er so n "  o r  if t h e  d e f e n d a n t  w a s  

p r e v io u s ly  c o n v i c t e d  o f  a f e lo n y .

T he  w o r k g r o u p  s u g g e s t s  t h a t  th is  l im it ing la n g u a g e ,  w h ic h  o n ly  a p p l ie s  t o  t h e  m it ig a t in g  f a c to r  r e la t e d  to  

in d iv id u a ls  w i t h  a " m e n t a l  d i s e a s e  o r  d e fe c t"  c o u ld  b e  d iscr im in a to ry .  N o n e  o f  t h e  o t h e r  1 9  m it ig a t in g  

f a c to r s  cu rre n t ly  in s t a t u t e  h a v e  th is  limiting la n g u a g e .

D avid  F leurant,  E x e c u t iv e  D irec to r  o f  t h e  D isability  Law C e n te r  o f  A laska, w h o  p a r t ic ip a te s  in t h e  FASD 

l ega l  i s s u e s  w o r k g r o u p ,  s u g g e s t s  t h a t  t h e  c u r re n t  s t a t u t e  a p p e a r s  t o  d is c r im in a te  a g a in s t  ind iv idu a ls  

w it h  d isa b i l i t ie s  in t h e  a p p l ic a t io n  o f  m it iga t ing  f a c to r s  "for n o  rat ional p u r p o s e .  N o  o t h e r  s t a t e  w h ic h  

e m p l o y s  ' m e n t a l  d i s e a s e  o r  d e f e c t '  a s  a m it ig a t in g  fa c to r  l im its  its a p p l ic a t io n  in s u c h  a m a n n er ."

In l ight o f  h o w  FASD a d v e r s e ly  im p a c t s  a n  ind iv idu a l's  e x e c u t i v e  fu n c t io n ,  a s ig n i f ica n t  p e r c e n t a g e  o f  t h e  

c o n v ic t io n s  a g a in s t  in d iv id u a ls  w i t h  FASD in v o lv e  o f f e n s e s  a g a in s t  t h e  p e r s o n  a n d / o r  a re  c o m m i t t e d  by  
f e l o n s  w h o  a r e  c y c l in g  t h r o u g h  t h e  crim inal ju s t ic e  s y s t e m .  W ith  t h e  lim iting la n g u a g e ,  t h e  s t a t e  is far  

l e s s  likely t o  "catch" a p e r s o n  w i th  FASD w h o  is cycl ing  t h r o u g h  t h e  c o r r e c t io n s  s y s t e m .  T h e r e fo r e ,  t h e  

P a rtn er sh ip  a n d  t h e  l eg a l  i s s u e s  w o r k g r o u p  o f  t h e  P a rtn ersh ip  s u p p o r t  r e m o v in g  th is  l im it ing  la n g u a g e  

f r o m  t h e  s t a t u t e  s o  a s  to  a c h i e v e  t h e  in t e n d e d  g o a l  o f  SB 1 5 1 .

T h e  leg is la t io n  DOES NOT:

1) require a j u d g e  t o  u s e  t h e  m it ig a t ing  fac tor;

2) autamatically a d j u s t  a p r e s u m p t iv e  s e n t e n c e ;  t h e  d e f e n d a n t  w o u ld  h a v e  t o  p r o v e  by clear and 
convincing evidence 1) t h a t  h e  or  s h e  h a s  a f e ta l  a lc o h o l  s p e c t r u m  d iso r d e r  a n d  2) t h a t  t h e  

c o n d i t i o n  "s ign if icantly  a f f e c t e d  t h e  d e f e n d a n t ' s  c o n d u c t"  b e f o r e  t h e  jud ic ia l  o f f i c e r  can  

c o n s i d e r  t h e  p o s s ib i l i ty  o f  a d ju st ing  t h e  p r e s u m p t iv e  s e n t e n c e ;  or

3) T h e  g o a l  is n o t  a  "get  o u t  o f  jail free" card ,  b u t  an  a t t e m p t  t o  b e  "sm arter"  w i th in  t h e  j u s t ic e  

s y s t e m  t o  b e t t e r  d ir ec t  p e o p l e  w h o  h a v e  im p a ired  brain fu n c t io n  t o  s e r v ic e s  b o t h  w ith in  and  

a f t e r  r e l e a s e  f r o m  t h e  crim ina l  ju s t ice  s y s t e m .

What are mitigating factors?
T he L egis la ture  h a s  d e c i d e d  in t h e  p r e s u m p t iv e  s e n t e n c i n g  la w  t h a t  j u d g e s  sh o u ld  g iv e  jail t im e  w ith in  

c e r ta in  r a n g e s  in all f e l o n i e s  (w ith  t h e  e x c e p t io n  o f  "class C fe lo n ie s"  w h e r e  t h e  m in im u m  p r e s u m p t iv e  

t e r m  is 0  y e a r s ) .  T he  a m o u n t  o f  t h e  p r e s u m p t iv e  t e r m  d e p e n d s  o n  t h e  s e v e r i t y  o f  t h e  c r im e  and  w h e t h e r  

o r  n o t  a d e f e n d a n t  h a s  pr ior  f e lo n ie s .  T here  a re  3 4  s ta t u t o r y  a g g r a v a t in g  fa c to r s  t h a t  c o u ld  resu lt  in a 

s e n t e n c e  a b o v e  t h e  p r e s u m p t iv e  ra n g e ,  if p r o v e d  b y  c le a r  a n d  c o n v in c in g  e v id e n c e .  A j u d g e  m u s t  

s e n t e n c e  a p e r s o n  t o  a t  l e a s t  t h e  m in im u m  p r e s u m p t iv e  t e r m  u n le s s  a "m it iga tin g  factor"  is s h o w n  by  

c le a r  and  c o n v in c in g  e v i d e n c e .  T h e r e  a re  19 s t a t u t o r y  m it ig a t in g  fa c to rs .  W ith  t h e  c u r r e n t  m e n ta l  

d i s e a s e  o r  d e f e c t  m i t ig a t in g  fa c to r ,  t h e  d e f e n d a n t  m u s t  also s h o w  by  c lear  a n d  c o n v in c in g  e v id e n c e  t h a t  

t h e  c o n d i t io n  "s ign if icantly  a f f e c t e d  t h e  d e f e n d a n t ' s  c o n d u ct ."  T he p r o p o s e d  fe ta l  a lc o h o l  s p e c tr u m  

d iso r d e r  m i t ig a t in g  f a c to r  a lso  r eq u ir e s  p r o o f  by  c lear  a n d  c o n v in c in g  e v id e n c e  t h a t  t h e  c o n d i t io n  

"sign if icantly  a f f e c t e d  t h e  d e f e n d a n t ' s  co n d u ct"  b e f o r e  a j u d g e  co u ld  c o n s id e r  it. If t h e  req u ired  s h o w in g  

h a s  b e e n  m a d e  for  a n y  m it ig a t in g  fa c to r ,  it is lega l ly  p o s s ib l e  fo r  t h e  ju d g e  t o  s e n t e n c e  b e l o w  t h e  

m in im u m  t e r m  (b u t  if t h e  m in im u m  te r m  is m o r e  th a n  4  y e a rs ,  t h e  lo w e r  limit is ha lf  t h e  m in im u m  

p r e s u m p t iv e  te r m ) .
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T h e r e  a re  s p e c ia l  ru le s  w h e n  t h e r e  is a f a c to r  in a c a s e  t h a t  d o e s  n o t  fit w i th in  t h e  s t a t u t o r y  list but  

w h ic h  is s o  im p o r t a n t  in a c a s e  t h a t  it w o u ld  b e  m a n i fe s t ly  unjust t o  s e n t e n c e  a p e r s o n  w i t h o u t  

c o n s id e r in g  t h e  fa c to r .  If t h e  s e n t e n c i n g  j u d g e  f inds  t h a t  su ch  a "n o n  s t a t u t o r y  m it ig a t in g  factor" exists ,  

t h e n  t h e  j u d g e  m u s t  r e fe r  t h e  c a s e  t o  a t h r e e  ju d g e  s e n t e n c i n g  p a n e l .  If a t  l e a s t  t w o  j u d g e s  o n  t h e  pan el  

a g r e e ,  t h e  p a n e l  c a n  s e n t e n c e  w i t h  t h e  s a m e  lo w e r  limits a p p l ic a b le  t o  a s t a t u t o r y  m i t ig a t in g  factor .  If 

t h e  p a n e l  d o e s  n o t  a g r e e ,  t h e  c a s e  is r e fe r r e d  back to  t h e  orig inal j u d g e  t o  i m p o s e  a t  l e a s t  t h e  m in im u m  

p r e s u m p t iv e  t e r m .  T he  " th r e e  j u d g e  panel"  m e t h o d  is v e ry  c u m b e r s o m e ,  t i m e  c o n s u m in g  and  

e x p e n s i v e .  SB 1 5 1  is a " s ta tu to r y  m it ig a t in g  factor"  and  w o u ld  n o t  r eq u ir e  a n y  referra l  t o  a t h r e e  ju d g e  
s e n t e n c i n g  p a n e l .

What are Fetal Alcohol Spectrum Disorders?

FASD is n o t  a m e d ic a l  d ia g n o s i s ,  b u t  a n  u m b re l la  t e r m  for  t h e  r a n g e  o f  d i a g n o s e s  a s s o c i a t e d  w ith  

d a m a g e  c a u s e d  by m a t e r n a l  a l c o h o l  c o n s u m p t i o n  during p r e g n a n c y .  T h e s e  m e d ic a l  d i a g n o s e s  can  

in c lu d e  Fetal A lco h o l  S y n d r o m e  (FAS), Partial Fetal A lcoho l  S y n d r o m e  (PFAS), A lc o h o l -R e la te d  Birth 

D e f e c t s  (ARBD), a n d  A lc o h o l -R e la te d  N e u r o d e v e l o p m e n t a l  D iso rd er  (ARND). N o t e  t h a t  t h e  term ,  Fetal 

A lc o h o l  E ffects  (FAE), is n o  l o n g e r  c o m m o n l y  u s e d ,  hav ing  b e e n  r e p la c e d  by  t h e  PFAS, ARBD a nd  ARND 
d ia g n o s e s .

Each d ia g n o s i s  h a s  its o w n  s y m p t o m s  a n d  a t tr ib u te s ,  b u t  c o m m o n  a m o n g  all t h e  d i a g n o s e s  is 

p e r m a n e n t ,  l i f e - lo n g  brain  d a m a g e  -  o f t e n  a f f e c t in g  d e c is io n -m a k in g ,  j u d g m e n t  a n d  im p u ls e  contro l.  
FASD is a  b r a in -b a s ed  d i so r d e r ,  s im ilar  t o  a u t i sm ,  tr a u m a t ic  a nd  a c q u ir e d  brain  injury, a n d  o t h e r  

c o g n i t iv e  im p a ir m e n ts .

FASDs a p p e a r  in ind iv idu a ls  d i f f e r e n t ly .  S o m e  a l c o h o l - e x p o s e d  in d iv id u a ls  m a y  e x h ib i t  im puls iv ity ,  
h y p e r a c t iv i ty  a n d  risky b e h a v io r s .  S o m e  h a v e  d if f icu lt ie s  w ith  m e m o r y ,  w h i l e  o t h e r s  h a v e  v e r y  g o o d  

m e m o r i e s .  S o m e  h a v e  l o w  IQs, w h i l e  o t h e r s  h a v e  no rm a l  IQs.

E xperts  r e p o r t  t h a t  t h e  d i f f e r e n t  p r e s e n t a t i o n s  are  in f lu e n c e d  by  m a n y  v a r ia b le s ,  in c lu d in g  w h e n  t h e  

m o t h e r  drank,  h o w  m u c h  s h e  drank ,  t h e  g e n e t i c  m a k e u p  (or g e n o t y p e )  o f  t h e  b a b y ,  a n d  t h e  g e n o t y p e  o f  
t h e  m o t h e r .

Prim ary b e h a v io r  c h a r a c te r i s t i c s  o f  p e o p l e  w i t h  im paired  brain f u n c t io n  in c lu d e :  im p u l s iv e n e s s ,  m e m o r y  

d if f icu lt ie s ,  a n g e r  a n d  fr u s tr a t io n ,  d iff icu lty  pair ing a c t io n s  t o  c o n s e q u e n c e s .  S e c o n d a r y  b e h a v io r s  th a t  

d e v e l o p  in r e a c t io n  t o  o r  a s  a r e s u l t  o f  t h e  prim ary disab ility ,  in c lu d e  s u b s t a n c e  a b u s e  a n d  m e n ta l  hea lth  

p r o b l e m s ,  a n g e r  a n d  a g g r e s s io n ,  h o m e l e s s n e s s ,  in v o lv e m e n t  w ith  t h e  crim inal j u s t i c e  s y s t e m ,  a nd  m o re .

N e u r o lo g i s t  Dr. S u sa n  H u n te r -J o er n s ,  a  m e m b e r  o f  t h e  J u n ea u  FASD D ia g n o s t ic  T e a m ,  w r o t e  th a t  

s tru c tu ra l  brain d a m a g e  " o f te n  s ig n i f ica n t ly  im pair[s]  c o g n i t iv e  b e h a v io r ,  c o m m o n  s e n s e ,  t h e  ability  to  

u n d e r s t a n d  right fro m  w r o n g ,  c a u s e - a n d - e f f e c t ,  c o n s id e r  c o n s e q u e n c e s ,  ab il ity  t o  r e c o g n iz e  soc ia l  norm  

... e v e n  t h o u g h  d e f e n d a n t s  m a y  v e r b a l ly  s e e m  a b le  t o  talk a b o u t  t h e  i s s u e s .  M a k in g  lo n g  t e r m  go a ls ,  

p la n n in g  a p p r o p r ia t e  a c t io n s ,  d e la y in g  gra t if ica t ion ,  a nd  u n d e r s t a n d in g  t h e  lega l  s y s t e m ,  a re  o f t e n  

s ig n i f ica n t  p r o b le m s ."

Who in Alaska is qualified to give a diagnosis of FAS/FASD?
T h o u g h  s o m e  p h y s ic ia n s  m a y  b e  q u a l i f ied  to  d i a g n o s e  all t h e  d iso r d e r s  o n  t h e  FASD s p e c t r u m ,  th e  

p r e fe r r e d  m e t h o d  o f  d ia g n o s i s ,  a c c o r d in g  to  S u sa n  A st ley ,  P r o fe s so r  o f  E p id e m io lo g y  and  Ped ia tr ics  at  

t h e  U n iv ers i ty  o f  W a s h in g t o n  a n d  d ir e c t o r  o f  t h e  W a s h in g t o n  S ta te  FASD D ia g n o s t ic  a n d  P r e v en t io n  

N e t w o r k ,  is by  a n  in terd isc ip l ina ry  d ia g n o s t i c  t e a m  using  current ,  r ig o r o u s  FASD d ia g n o s t i c  g u id e l in es .  

This p r e fe r r e d  m e t h o d  is a l s o  a d v o c a t e d  for n a t iona l ly  by t h e  C e n te r s  for  D i s e a s e  Contro l  a n d  
P r e v e n t io n .
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Each d ia g n o s i s  o n  t h e  s p e c t r u m  r eq u ire s  e v a lu a t io n  a nd  t e s t i n g  r e la t e d  t o  t h e  Central  N e r v o u s  S y s t e m  

(CNS) t o  d e t e c t  d a m a g e  t h a t  c a n n o t  b e  m e a s u r e d  a lo n e  by  p h y s ica l  a t t r ib u te s .  In terdisc ip linary  

d ia g n o s t i c  t e a m s  u s in g  t h e  4 -D ig it  D ia g n o s t ic  C o d e  inc lu de  e v a lu a t io n s  by  a m e d ic a l  p r o fe s s io n a l ,  

p s y c h o lo g i s t ,  o c c u p a t i o n a l  th e r a p is t ,  a nd  s p e e c h - la n g u a g e  p a t h o lo g i s t .  T h e s e  e v a lu a t io n s  c a n  d e t e c t  t h e  

n u a n c e s  o f  t h e  d isab i l i ty .

How many diagnostic teams and/or physicians are available to give FASD diagnoses in Alaska?
Currently ,  t h r o u g h  t h e  Division o f  B ehaviora l  H ea lth  FASD D ia g n o s t ic  T e a m  Prov ider  A g r e e m e n t ,  Alaska  

h a s  e ig h t  a c t iv e  FASD d ia g n o s t i c  t e a m s  -  in B e th e l ,  Fairbanks, M a t-S u ,  Kenai,  J u n e a u ,  Sitka, a nd  t w o  in 

A n c h o r a g e  (S o u th c e n tr a l  F o u n d a t io n  and  ASSETS). Alaska a l s o  h a s  a tr a in e d  d ia g n o s t ic  t e a m  at  Alaska  

P sych ia tr ic  In st i tu te  (API) fo r  ch i ld ren  w h o  e n t e r  t h e  s e r v ic e  s y s t e m  t h r o u g h  t h a t  d o o r .  In t h e  p a s t  t h e r e  

w e r e  t e a m s  in D il l ingh am  a nd  Kodiak — b o th  lo c a t io n s  t h a t  a re  in t e r e s t e d  in rev iv ing  th e ir  t e a m s  at  

s o m e  po in t ,  b u t  d o  n o t  h a v e  t h e  r e s o u r c e s  to  d o  it a t  th is  t i m e .  A laska  a l s o  h a s  had  t e a m  in N o m e ,  

C o p p e r  C e n te r ,  a n d  K etchikan .  T h e  m ajority  o f  FASD d i a g n o s e s  in Alaska a re  d e t e r m i n e d  by  t h e  

d ia g n o s t i c  t e a m s  o v e r s e e n  by  DHSS.

How many people are diagnosed with FAS/FASD in Alaska annually?
In 2 0 1 1 ,  A lask a 's  FASD d ia g n o s t i c  t e a m s  d ia g n o s e d  1 7 9  ind iv idu a ls .  T h e  a v e r a g e  p e r  y e a r  n u m b e r  is 

a r o u n d  1 5 3  p er  y e a r ,  a c c o r d in g  t o  t h e  Alaska D e p a r t m e n t  o f  H ea l th  & Social  S e rv ices .

What is Alaska's diagnostic standard based on?
In 1 9 9 9 ,  t h e  DHSS O ff ice  o f  FAS, in c o n ju n c t io n  w i th  t h e  s t a t e w i d e  FASD S t e e r in g  C o m m it t e e ,  a g r e e d  to  

u s e  t h e  4 -D ig it  D ia g n o s t ic  C o d e  as  t h e  s ta n d a rd  d ia g n o s t ic  s y s t e m  fo r  A laska's  d e v e lo p in g  D ia g n o s t ic  

T e a m  N e tw o r k .  T he  4 -D ig i t  D ia g n o s t ic  C o d e  w a s  d e v e l o p e d  a t  t h e  U n iv e r s i ty  o f  W a s h in g t o n ' s  FASD 

D ia g n o s t ic  a n d  P r e v e n t io n  N e t w o r k  by  Drs. S u sa n  A s t le y  a n d  S ter ling  Clarren. T h e  4 -D ig it  D ia g n o s t ic  

C o d e  m e a s u r e s :  1) fac ia l  f e a t u r e s ,  2) g r o w th  d e f ic ie n c y ,  3) c e n t r a l  n e r v o u s  s y s t e m  d a m a g e / d y s f u n c t io n ,  

a n d  4 )  p r e n a ta l  a l c o h o l  e x p o s u r e .  T h e  c l ien t 's  d ia g n o s i s  is d e r iv e d  a f te r  a t h o r o u g h  e v a lu a t io n  by  an  

in terd isc ip l ina ry  t e a m  o f  p r o fe s s io n a ls ,  w h ic h  g e n e r a l ly  in c lu d e s  a  p h y s ic ia n  (or n u r s e  p ract it ioner) ,  
p s y c h o lo g i s t ,  o c c u p a t i o n a l  t h e r a p is t ,  s p e e c h - la n g u a g e  p a t h o lo g i s t ,  so c ia l  w o r k e r ,  a n d  fa m ily  a d v o c a t e .  

For m o r e  i n f o r m a t io n  o n  t h e  FASD 4-D ig it  C o d e ,  visit: h t t p : / / d e p t s . w a s h i n g t o n . e d u / f a s d p n / h t m l s / 4 -  

d i g i t - c o d e .h t m .

T he  4 -D ig it  D ia g n o s t ic  C o d e  is c o n s i d e r e d  t h e  "gold s tan dard" f o r  FASD d ia g n o s i s  a n d  p r o v id e s  a rel iable ,  

e v i d e n c e - b a s e d  d ia g n o s t i c  p r o c e s s  t h a t  g iv e s  d e ta i le d  in f o r m a t io n  a b o u t  t h e  individual c l ie n t  a n d  h o w  

b e s t  t o  h e lp  t h a t  p e r s o n  w o r k  w i t h  th e ir  d isability  t o  rea ch  th e ir  full p o t e n t ia l .  All t e a m  m e m b e r s  are  

r eq u ire d  t o  c o m p l e t e  t h e  U n ivers ity  o f  W a s h in g to n  FASD 4 -D ig it  D ia g n o s t ic  C o d e  Training C o u rse .

The economic benefits of SB 151
T he c o s t  o f  in c a r c e r a t io n  in A laska's  pr ison is a b o u t  $ 1 3 6  p e r  d a y .  O v er  t h e  c o u r s e  o f  f ive  t o  te n  y e a r s  in 

a n  A laskan  pr ison ,  a n  i n m a t e  is e x p e c t e d  t o  c o s t  t h e  s t a t e  c l o s e  t o  $ 2 5 0 , 0 0 0 - $ 5 0 0 , 0 0 0  ( n o t  including  

m e d ic a l ,  m e n t a l  h e a l th  o r  o t h e r  sp ec ia l i z e d  t r e a t m e n t  w h i l e  in c a r c e r a te d ) .

A c co rd in g  t o  t h e  2 0 0 9  ISER Stu dy ,  The Cost of Crime: Could the State Reduce Future Crime and Save 
Money by Expanding Education and Treatment Programs?, t h e  c o s t  o f  pro v id ing  s e r v ic e s  is le s s  th a n  

t h e  c o s t  o f  in c a rc er a t io n .  W ith  a p p ro p r ia te  s u p p o r t s ,  c l i e n t s  w i t h  FASD, T/ABI a n d  o t h e r  b r a in -b a sed  

disa b i l i t ie s  can  live s u c c e s s f u l ly  in t h e  c o m m u n i t y  a s  c o n tr ib u t in g  c i t ize n s ,  and p r o v id e  j o b s  for  

A laskan  c a s e  w o r k e r s ,  c lin ic ians,  a s s i s t e d  living providers ,  m e n t a l  h e a l th  a n d  s u b s t a n c e  a b u s e
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A d d it io n a l ly ,  t h e  s t a t e ' s  m o v e m e n t  t o w a r d  "Sm art Just ice"  will  p r o m o t e  l e s s  cr im e ,  r e d u c e d  

p u b l ic  c o s t s ,  a n d  g r e a t e r  reh a b i l i ta t iv e  e f f e c t  o n  o f f e n d e r s .  T h e  r e s e a r c h  b e h in d  "Smart Justice"  

s u g g e s t s  t h a t  s p e n d i n g  m o n e y  o n  reh a b i l i ta t in g  o f f e n d e r s  is m o r e  c o s t  e f f e c t iv e  th a n  p ay in g  t h e  

h ig h  c o s t s  a s s o c i a t e d  in c a r c er a t io n  a n d  rec id iv ism ,  inc lu ding  public  s a f e t y ,  co u r ts ,  pr isons ,  
a l c o h o l i s m  a n d  dru g  a b u s e  p ro g r a m s .

F A S D  in  o t h e r  j u r i s d i c t i o n s

J u d g e s  n a t i o n w i d e  a re  e x p e r i e n c in g  r e p e a t  o f f e n d e r s  d i a g n o s e d  w i t h  t h e s e  d i so r d e r s  w h o ,  a s  a d irec t  

r e s u l t  o f  t h e i r  d isa b i l i t ie s ,  are  e f f e c t iv e ly  u n a b le  t o  u n d e r s t a n d  t h e  c h a r g e s  a g a in s t  t h e m ,  or  c o m p ly  w ith  

t h e  c o n d i t i o n s  o f  th e ir  s e n t e n c e .  T here  is a g r o w in g  b o d y  o f  r e s e a r c h  a ff irm ing  t h a t  FASDs a re  brain  

d i s o r d e r s  e f f e c t iv e l y  im pair ing  " ju d g m e n t ,  b e h a v io r ,  c a p a c i ty  t o  r e c o g n iz e  reality,  or  ability  t o  c o p e  w ith  
t h e  o r d in a r y  d e m a n d s  o f  life."

K ate  B urkhart,  a t t o r n e y  a n d  e x e c u t i v e  d ir e c to r  o f  t h e  Alaska A d v isory  Board o n  A lc o h o l ism  a n d  Drug  

a b u s e ,  w r o t e  t h a t  t h e  la n g u a g e  in SB 1 5 1  "is c o m m e n s u r a t e  w i th  t h e  f e d e r a l  s e n t e n c i n g  g u id e l in e s  and  

o t h e r  w e s t e r n  s t a t e  l a w s  t h a t  p r o v id e  fo r  su c h  a m it ig a t in g  fa c to r .  W h i le  n o n e  o f  t h e  w e s t e r n  s t a t e s  

s u r v e y e d  e x p r e s s l y  in c lu d e  FASD in th e i r  d e f in i t io n s  o f  m e n t a l  d e f e c t ,  U ta h  in c lu d e s  a broad  d e f in i t io n  

t h a t  w o u ld  in c lu d e  FASD. T h e  o t h e r  s t a t e s  a n d  f e d e r a l  g u id e l in e s  w o u ld  p e r m it  bu t d o  n o t  m a n d a t e  

c o n s i d e r a t io n  o f  FASDs in s e n t e n c i n g  u n le s s  t h e y  im pair  c o m p r e h e n s i o n  o r  ability  t o  fo r m  intent ."

Burkhart n o t e d  t h a t  U ta h  d e f i n e s  " m e n ta l  i llness" a s  "a m e n t a l  d i s e a s e  o r  d e f e c t  t h a t  su b s ta n t ia l ly  

im p a ir s  a p e r s o n ' s  m e n t a l ,  e m o t i o n a l ,  o r  b e h a v io r a l  fu n c t io n in g .  A m e n t a l  d e f e c t  m a y  b e  a c o n g e n i t a l  

c o n d i t io n ,  t h e  re su l t  o f  a n  injury, o r  res id ua l  e f f e c t  o f  a physica l  o r  m e n t a l  d i s e a s e  t h a t  in c lu d es ,  b u t  is 

n o t  l im ite d  to ,  m e n t a l  r e ta r d a t io n "  w h ic h  is fu r th e r  d e f in e d  t o  m e a n  "s ign if icant  su b - a v e r a g e  g e n e r a l  

in t e l l e c t u a l  fu n c t io n in g ,  e x is t in g  c o n c u r r e n t ly  w i t h  d e f ic i t s  in a d a p t iv e  behav ior ."

Id a h o  p e r m it s  c o n s i d e r a t io n  o f  m e n t a l  c o n d i t io n  c r e a t in g  a n  "inability t o  a p p r e c ia t e  t h e  w r o n g fu ln es s"  

o f  c o n d u c t  o r  t o  c o n f o r m  t o  lega l  r e q u i r e m e n t s  a t  s e n t e n c in g ."

W a s h in g t o n  p e r m it s  t h e  c o u r t s  t o  c o n s id e r  " th e  d e f e n d a n t ' s  c a p a c i ty  t o  a p p r e c ia t e  t h e  w r o n g f u ln e s s  o f  

his  o r  h e r  c o n d u c t ,  or  t o  c o n f o r m  his o r  h e r  c o n d u c t  to  t h e  r e q u i r e m e n t s  o f  t h e  law , w a s  s ign if icantly  

im p a ired ."

N a t io n a l ly ,  a d v o c a t e s  w i th in  t h e  A m e r ic a n  Bar A s so c ia t io n  a re  p r o p o s in g  a r e s o lu t io n  urging la w y ers ,  

j u d g e s ,  bar a s s o c i a t i o n s  a n d  la w  s c h o o l  clinical p r o g r a m s  to  p r o m o t e  "apply ing  FASD a s  a fa c to r  in t h e  

m it ig a t io n  o f  j u v e n i le  a n d  crim inal s e n t e n c i n g  ... a nd  c o n s id e r a t io n  o f  a l t e r n a t iv e s  t o  in ca rcera t io n  th a t  

r e d u c e  rec id iv ism ."  T h e  r e s o lu t io n  a lso  asks ,  "that s t a t e  a n d  f e d e r a l  l a w s  a n d  p o l ic ie s  ref lec t  t h e  se r io u s  

e f f e c t s  o f  p r e n a ta l  a l c o h o l  e x p o s u r e  b y  a) inc luding  p e r s o n s  d i a g n o s e d  w i th  FASD, or  su ffer in g  fr o m  t h e  

a f f e c t s  o f  p r e n a ta l  a lc o h o l  e x p o s u r e ,  w i th in  t h e  s t a t u t o r y  d e f in i t io n  o f  d e v e l o p m e n t a l  d i s a b i l i t i e s ... and  

b) e n h a n c i n g  id e n t i f ic a t io n  a n d  d ia g n o s i s  o f ... p e r s o n s  w i th  FASD." T heir  in te n t  is t h a t  th is  r e so lu t io n  

w o u ld  b e  a p p r o v e d  by t h e  ABA H o u s e  o f  D e l e g a t e s  a t  t h e  a n n u a l  m e e t i n g  in C hicago  in A u g u s t  2 0 1 2 .

In ter n a t io n a l ly ,  Alaska is a m o n g  t h e  f o r e r u n n e r s  in a w a r e n e s s ,  d ia g n o s i s ,  a n d  p r e v e n t io n  o f  fe ta l  a lco h o l  

s p e c t r u m  d iso r d e r s ,  b o t h  n a t io n a l ly  a nd  in tern a t io n a l ly .  H o w e v e r ,  C a n a d a  and  parts  o f  Australia  are  

l e a d in g  t h e  w o r ld  in e s t a b l i s h in g  la w s  a n d  p r a c t ic e s  t h a t  a d d r e s s  FASD a s  a b r a in -b a s ed  disab ility  w ith  

s p e c i f ic  i n t e r v e n t i o n s  a n d  s o lu t io n s .

T h e  C a n a d ia n  Bar A s so c ia t io n  p a s s e d  a r e s o lu t io n  in 2 0 1 0  a c k n o w le d g in g  t h a t  FASDs in v o lv e  a range  o f  

n e u r o lo g ic a l  a n d  b e h a v io r a l  c h a l l e n g e s  th a t  c a n  inc lu de  " im paired  m e n t a l  fu n c t io n in g ,  p o o r  e x e c u t iv e

counselors, psychologists and psychiatrists. Not only does SB 151 further the cause of justice for a
vulnerable population, it represents a better investment of our state's resources.

5 3.19.12



♦

fu n c t io n in g ,  m e m o r y  p r o b l e m s ,  im p a ire d  j u d g m e n t ,  inabil ity  t o  c o n tr o l  im p u ls e  b e h a v io r ,  inab il i ty  t o  

u n d e r s t a n d  t h e  c o n s e q u e n c e s  o f  th e ir  a c t io n s ,  a n d  inabil ity  t o  in tern a lly  m o d i fy  b e h a v io r  co n tr o l ."

T h e  r e s o lu t io n  a l s o  a c k n o w le d g e d  t h a t  "the crim inal ju s t ic e  s y s t e m  is b a s e d  o n  n o r m a t iv e  a s s u m p t i o n s  

t h a t  a p e r s o n  a c t s  in a v o lu n ta r y  m a n n e r ,  m a k e s  in f o r m e d  c h o i c e s  w i th  r e s p e c t  to  t h e  d e c i s io n  to  

c o m m i t  c r im es ,  a n d  le a r n s  f r o m  th e ir  o w n  b e h a v io r  a n d  t h e  b e h a v io r  o f  o th e r s"  a n d  " t h e s e  n o r m a t iv e  

a s s u m p t i o n s  a n d  s e n t e n c i n g  pr inc ipa ls  su ch  a s  sp ec i f ic  a n d  g e n e r a l  d e t e r r e n c e ,  a r e  n o t  va l id  f o r  t h o s e  

w it h  FASDs.

F o l lo w in g  are  o t h e r  h ig h lig h ts  a d d r e s s e d  in t h e  CBA's r e s o lu t io n :

•  s e n t e n c i n g  o p t i o n s  a v a i la b le  t o  c o u r t s  a re  o f t e n  in e f f e c t iv e  in c h a n g in g  t h e  b e h a v io r  o f  t h o s e  

w ith  FASD a n d  t h o s e  w i t h  FASD are f r e q u e n t ly  r e p e a t  o f f e n d e r s

•  s o m e  c o u r t s  h a v e  ru led  t h a t  a b s o lu t e ly  n o  r eh a b i l i ta t iv e  or  d e t e r r e n t  p u r p o s e  is s e r v e d  by  

in c a r c er a t io n  o f  t h o s e  w ith  FASD;

•  la w s ,  p r o g r a m s  o r  a c t iv i t ie s  c o u ld  a m e l io r a t e  t h e  d i s a d v a n t a g e s  e x p e r i e n c e d  b y  t h o s e  w i t h  FASD 

w h o s e  b e h a v io r  is j u d g e d  o n  a s ta n d a r d  t h a t  t h e y  a re  in c a p a b le  o f  m e e t i n g  b e c a u s e  o f  th e ir  

disability;

•  t h e  C a n a d ia n  bar  is r e s o lv e d  t o  urge  t h e  f e d e r a l  g o v e r n m e n t  to  a m e n d  crim inal s e n t e n c i n g  law s  

t o  a c c o m m o d a t e  t h e  d isab i l i ty  o f  t h o s e  w i t h  FASD.

In H e a t h e r  D o u g la s '  a r t ic le ,  The sentencing response to defendants with fetal alcohol spectrum disorder 
( 2 0 1 0 )  p u b l i sh e d  b y  T h o m a s  R e u te r s  in Australia ,  t h e  a u t h o r  n o t e s  t h a t  "as a re su l t  o f  d e f ic i t s  in 

e x e c u t i v e  f u n c t io n  r e su l t in g  in m e m o r y  d if f icu lt ie s ,  inabil ity  to  plan a nd  fa i lure  t o  r e c o g n iz e  t h e  

c o n s e q u e n c e s  o f  a c t io n s ,  m a n y  o f  t h o s e  w ith  FASD a re  likely t o  fail t o  p a y  f in e s  a n d  t o  b r e a c h  p r o b a t io n  

o r d e r s  ... S u s p e n d e d  s e n t e n c e s  will n o t  b e  u se fu l  in a c o n t e x t  w h e r e  c a u s e  a n d  e f f e c t  is n o t  u n d e r s t o o d .  

In pr ison ,  h igh ly  s u g g e s t ib l e  FASD s u f fe r e r s  a r e  l ikely t o  b e  v ic t im iz e d .  W h i le  FASD c l i e n t s  c a n n o t  b e  

c u r e d  o f  all th e i r  s y m p t o m s ,  t e c h n i q u e s  and  a p p r o a c h e s  h a v e  b e e n  id e n t i f ie d  t h a t  c a n  b e  e m p l o y e d  by  

p r o f e s s io n a l s  t o  h e lp  t h e  p e r s o n  r e a c h  his o r  h er  p o te n t ia l ."

C o n c lu s io n

Ira C h a sn o ff ,  M .D .,  a n  in te r n a t io n a l  e x p e r t  o n  FASD, w r o t e  in a n  artic le  "Is Fetal A lc o h o l  S p e c t r u m  

D iso rders  a M it ig a t in g  Factor  in Criminal Lit igation a n d  S e n te n c in g ? "  in Psychology Today ( 2 0 1 1 ) ,  "W e  

a r e  in an e th ic a l  c o n u n d r u m .  Children, y o u t h  a n d  y o u n g  a d u lts  w i th  FASD a re  m o r e  likely t h a n  n o t  to  

e n d  up b e f o r e  t h e  c o u r t  o n  crim inal o r  civil c h a r g e s ,  b u t  t h e  legal  s y s t e m  h a s  n o t  c o m e  c lo s e  t o  r eso lv ing  

h o w  th e ir  c a s e s  sh o u ld  b e  t r e a t e d .  M o s t  ind iv idu a ls  w i th  FASD h a v e  n o rm a l  IQs, a n d  m o s t  c a n  r e la te  a 

s to r y  a s  t o  h o w  t h e y  e n d e d  u p  b e f o r e  t h e  ju d g e .  M o s t  can  e v e n  s t a t e  t h e y  u n d e r s ta n d  t h e  c h a r g e s  

a g a in s t  t h e m .  But t h e  tr u th  is t h a t  n e u r o c o g n i t iv e  d a m a g e  t h a t  inh ib its  e x e c u t i v e  fu n c t io n in g ,  d e c i s io n ­

m aking ,  a n d  e m o t i o n a l  a n d  b e h a v io r a l  r e g u la t io n  h a s  t r e m e n d o u s  b e a r in g  o n  t h e  c a p a c i t y  o f  t h e s e  

ind iv iduals  t o  u n d e r s t a n d  t h e  r a m if ica t io n s  o f  th e ir  a c t io n s .  T h e s e  p e o p l e  lo o k  n o r m a l ,  t h e y  s p e a k  

norm ally ,  b u t  t h e y  o f t e n  h a v e  o n ly  a su perf ic ia l  u n d e r s t a n d in g  o f  t h e  c h a r g e s  a g a in s t  t h e m ."

As n o t e d  by  C a n a d ia n  J u d g e  Barry S tu a rt  in R. v. S a m  ( 1 9 9 3 ) ,  FASD t a k e s  a w a y  s o m e o n e ' s  "... abil ity  to  

a c t  w ith in  t h e  n o r m s  e x p e c t e d  by  so c ie ty ."  It is " m a n ife s t ly  unfair  t o  m a k e  an ind ividual p a y  fo r  the ir  

disability  w ith  th e ir  f r e e d o m .  S o c ie ty  is fa i led  b e c a u s e  a s e n t e n c e  c a lc u la te d  fo r  a 'n o rm a l'  o f f e n d e r  

c a n n o t  se r v e  t h e  s a m e  e n d s  w h e n  im p o s e d  o n  an o f f e n d e r  w i th  FASD," h e  sa id .  "N ot o n ly  c a n  

trad it ion a lly  c a lc u la t e d  s e n t e n c e s  b e  h o p e le s s ly  in e f f e c t iv e  w h e n  a p p l ie d  t o  FASD o f f e n d e r s ,  b u t  t h e  

p u n i s h m e n t  itse lf ,  ca l ib r a ted  f o r a  n o n - d is a b le d  ind ividual,  can  h a v e  a su b s ta n t ia l ly  m o r e  s e v e r e  e f f e c t  

o n  s o m e o n e  w i t h  t h e  i m p a ir m e n t s  a s s o c ia t e d  w i th  FASD," Jud ge  S tuart  c o n c lu d e d .
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March 2, 2012

Senator Kevin Meyer 
State Capitol Room 103 
Juneau AK, 99801

Re: Support for SB 151

Dear Senator Meyer:

The Disability Law Center of Alaska supports the objective of SB 151, which is 
to allow the courts to take into consideration during sentencing whether the 
defendant was diagnosed with a fetal alcohol spectrum disorder, a traumatic brain 
injury or an acquired brain injury. If these conditions cannot be considered as 
mitigating factors, then as one jurist observed, these individuals are paying for 
their disability with their freedom.

Thank you for your efforts in correcting this manifest injustice.

Sincerely,

DISABILITY LAW CENTER OF ALASKA

David C. Fleurant 
Executive Director

M EM B E R - O F ' T H E  
N A T I O N A L 
D i s a b i l i t y

http://www.dlcak.org


F A S D
Partnership

A l a s k a

Over 75 organizations 
and individuals 

supporting:

Advocacy ■ Diagnosis
* Case Management

* Prevention
• Substance Abuse 

Treatment for 
Pregnant Women

■ Parent Navigation
* Training for Parents
■ Public Awareness

• Alternatives to 
Incarceration

* Court Interpreters
■ Peer Support

• Training for Judges, 
Public Defenders, 
and Prosecutors

* Training for 
Educators and

Medical Professionals 
■ Traditional Healing
* Supported Housing 

and Employment
• Family Support

Senator Kevin Meyer 
Alaska State Legislature 
Juneau, Alaska 99801

Dear Senator Meyer,

It is with great pleasure that the Alaska FASD Partnership supports the 
proposed committee substitute for SB 151 to include FASD, Traumatic 
and Acquired Brain Injury, and Intellectual Disability as "impaired brain 
function" in the definition of "mental disease or defect."

The Partnership also supports the bill's intent to include FASD and 
traumatic and acquired brain injury as mitigating factors related to 
sentencing.

Individuals diagnosed with a fetal alcohol spectrum disorder (FASD) or a 
traumatic or acquired brain injury (T/ABI) are disproportionately 
represented within Alaska’s criminal justice system. However, the intent 
underlying Alaska’s sentencing structure -  that people will modify their 
behaviors based on the criminal justice system’s response to their crimes 
-  is not met when applied to individuals with FASD or T/ABI. These 
disabilities manifest as deficits in executive function resulting in impaired 
adaptive behavior, memory difficulties, an inability to plan, and a failure 
to recognize the consequences of actions. In the interest of justice, it is 
important to take these deficits into account during sentencing. Neither 
the offender nor society benefits from holding individuals with FASD or 
T/ABI to community standards that they cannot possibly attain given 
their impairments.

The cost of incarceration in Alaska’s prison is about $136 per day. Over 
the course of five to ten years in an Alaskan prison, an inmate is expected 
to cost the state close to $250,000-$500,000 (not including medical, 
mental health or other specialized treatment while incarcerated).

According to the 2009 ISER Study, The Cost o f Crime: Could the State 
Reduce Future Crime and Save Money by Expanding Education and 
Treatment Programs?" the cost of providing services is less than the cost 
of incarceration. With appropriate supports, clients with FASD, T/ABI and 
other brain-based disabilities can live successfully in the community as 
contributing citizens, a n d  provide jobs for Alaskan case workers, 
clinicians, assisted living providers, mental health and substance abuse

March 2, 2012

—     -
Alaska Fetal Alcohol Spectrum Disorders (FASD) Partnership 

431 N. Franklin St. Suite 203, Juneau, Alaska 99801 ■ (907) 465-8920 
Webpage: www.hss.state.ak.us/fasd.htm ■ email: akfasdpartnership@alaska.gov

http://www.hss.state.ak.us/fasd.htm
mailto:akfasdpartnership@alaska.gov


A d d itio n a lly , the state's m o vem en t tow ard "Sm art Justice" w ill p ro m ote  less crim e, reduced  
p u b lic  costs, and g re a te r reh ab ilitative  effect on offenders. T h e  re se arch  b eh in d  "Sm art  
Justice" su gge sts  that sp e n d in g  m oney on re h a b ilita tin g  offenders is m ore co st effective  
than p a y in g  the h igh  costs asso ciated  in ca rce ra tio n  and re c id iv ism , in c lu d in g  p u b lic  safety, 
courts, p riso n s, a lco h o lism  and d ru g  abuse p ro gra m s.

T h a n k  yo u  fo r the tim e and effort you have p u t into  su p p o rtin g  th is  im p o rta n t effort.

counselors, psychologists and psychiatrists. Not on ly does CSSB 151 fu rthe r the cause o f justice
fo r a vu lnerab le  population, i t  represents a be tte r investm ent o f our state's resources.

Sin ce re ly ,

M onica C h a rle s-Le in b e rg e r, C h a ir  
A la sk a  F A S D  P a rtn e rsh ip

P artnersh ip  m em bers include: Abused Women's Aid in Crisis, Advisory Board on 
Alcoholism and Drug Abuse, Alaska Behavioral Health Association, Alaska Center fo r  Children 
& Adults, Alaska Children's Services, Alaska Mental Health Board, Alaska Mental Health Trust 
Authority, Alaska Peer Support Consortium, Alaska Youth & Family Network, All-Alaska 
Pediatric Partnership, Anchorage Coordinated Resources Project, Anchorage School District 
(Anchorage), Arctic FASD Regional Training Center, Assets Inc., Association for the Education 
o f Young Children-SEAK, Big Brothers Big Sisters o f Alaska, Boys & Girls Home of Alaska, 
Camp Fire USA Alaska Council, Central Council o f the Tlingit & Haida Indian Tribes o f Alaska, 
Christian Health Associates, Copper Basin Neurodevelopmental Center, Deltana Community 
Services Partnership, DenaA Coy/Southcentral Foundation, Diocese o f Juneau, Fairbanks 
Community Behavioral Health Center, Family Centered Services o f  Alaska, Frontier 
Community Services, Gastineau Human Services, Governor's Council on Disabilities and 
Special Education, Hoonah Indian Association, Hope Community Resources, Independent 
Living Center, Kenai Peninsula FASD Program, Ketchikan Indian Community, Kinetictions, 
Kobuk Valley Consulting, Kodiak Area Native Association, Juneau Family Health and Birth 
Center, Juneau FASD Diagnostic Clinic, Juneau Partnerships for Families and Children, Lower 
Kuskokwim School District, Lynn Canal Counseling Services, Nenana City School District, 
Nome Youth Facility, Nondalton Tribe, Regional Wellness Forum, Set Free Alaska, Inc. 
(Wasilla), Southcentral Foundation FAS Diagnostic Team, Southeast Regional Health 
Consortium, Southeast Regional Resource Center, Southern Kenai Peninsula Communities 
Project, Sprout Family Services, Stone Soup Group, Tongass Substance Screening, UAA 
Department o f Health Sciences, UAA Center fo r Human Development, Volunteers ofAmerica- 
Alaska ...and many individuals.



A d v is o ry  B o a rd  o n  A lc o h o lis m  
a n d  D ru g  A b u se

Alaska M ental H ealth Board 
A dvisory Board on A lcoholism  and D rug A buse

4 3 1  N o r t h  F r a n k l i n  S t r e e t , S u i t e  2 0 0

J u n e a u , A l a s k a  9 9 8 0 1

( 9 0 7 )  4 6 5 - 8 9 2 0  
A la s k a  M e n ta l H e a lth  B o a rd

M arch  2, 2012

Senator K e v in  M eye r  
A laska  State C ap ito l, Room  103 
Juneau, A laska  99801

Re: Le tte r o f  Support fo r  CSSB 151 -  M itig a tio n  at Sentencing fo r  a Defendant A ffe c te d  by FASD

Dear Senator M eyer,

The A laska  M en ta l H ea lth  Board and A dv iso ry  Board on A lco ho lism  and D rug  Abuse support the  
com m ittee substitute fo r SB 151 (CSSB 151). Th is b i l l recognizes the special needs presented by  
A laskans experienc ing fe ta l a lcoho l spectrum disorders (FA S D ) in  the ju s tice  system.

I t  is an ob jec tive  o f  A la ska ’ s comprehensive mental health program  tha t people w ith  mental and cogn itive  
d isab ilitie s  are treated w ith  d ig n ity  in  a ll aspects o f  life . O u r judges, prosecutors, defenders, and court 
s ta ff w o rk  to  ensure tha t everyone w ho appears in  cou rt is treated fa ir ly  and w ith  respect. However, 
A laskans experienc ing FA S D  o ften  present w ith  special needs and situations that impede the course o f  
ju s tice . L o w  cogn itive  func tion ing , in a b ility  to  understand and stay w ith in  accepted social norms, lim ited  
short te rm  m emory, im p u ls iv ity , and im paired judgm ent can a ll resu lt in  a person experienc ing FA S D  not 
be ing able to exp la in  his or her actions, understand w hy they resulted in  a c rim ina l charge, o r understand  
the c r im in a l ju s tice  process. U sua lly , these im pairm ents do not rise to the leve l o f  legal incompetence -  
bu t they o ften  make i t  hard fo r ju d g e s  and ju r ie s  to  make decisions tha t serve ou r no tions o f  fairness and 
jus tice .

Based on research in  other ju r isd ic tio n s , an estimated 60%  o f  inmates experience an FASD , b ra in in ju ry , 
or s im ila r organ ic cogn itive  im pa irm ent. The cost o f  incarcera tion is ve ry  h igh and usua lly  does not result 
in  resto ra tion o r rehab ilita tion . In  fac t, according to  a 2009 ISER  S tudy,1 the cost o f  prison fa r exceeds the 
cost o f  services. CSSD 151 a llow s judges -  at their discretion -  to  m od ify  presumptive sentences to  take  
in to  account the defendant’ s d isab ilitie s  and to  p rov ide the sort o f  sentence needed to prevent rec id iv ism  
and ensure a ju s t outcome fo r  v ic tim s , defendants, and ou r communities.

W e thank you  fo r  you r w o rk  on beha lf o f  a ll A laskans.

S incerely,

J. Kate B urkhart 
Execu tive D irec to r

1 The Cost o f  Crim e: C o u ld  The State Reduce Future Crime and Save Money by Expanding Education and 
Treatment Program s?  p u b lish e d  b y  Institute  o f  S o c ia l and E c o n o m ic  R e se a rch  ( I S E R ) ,  U n iv e rs ity  o f  A la s k a  
(Ja n u a ry  2 0 0 9 ). A v a ila b le  o n lin e  at w w w .ise r.u a a .a la ska .e d u .

http://www.iser.uaa.alaska.edu


The Alaska Mental Health 
Trust Authority

M arch  2, 2 0 1 2

S e n a t o r  Kevin M e y e r  

S t a t e  Capitol  Building  

J u n e a u ,  A laska  9 9 8 0 1

D e a r  S e n a t o r  M e y e r ,

T h e  Alaska M e n t a l  H ea l th  Trust A u th o r ity  is p l e a s e d  t o  s u p p o r t  SB 1 5 1 ,  a d d in g  f e ta l  a l c o h o l  sp e c t r u m  

d is o r d e r s  a n d  t r a u m a t ic  a n d  a c q u ir e d  brain injury as  m i t ig a t in g  fa c to r s  u n d e r  " m e n ta l  d i s e a s e  or  d e fe c t"  

in s t a t e  s t a t u t e .  T h e  T rust  a l s o  s u p p o r t s  th e  bill's in te n t io n  t o  u s e  t h e  w o r d  " in te l le c tu a l  disability" to  

d e s c r ib e  A la sk a n s  w i t h  d e v e l o p m e n t a l  d isab ilit ies ,  ra ther  t h a n  t h e  arch a ic  t e r m  " m e n ta l  retardat ion ."

This leg is la t io n  is  a n  im p o r t a n t  s t e p  in t h e  s t a t e ' s  r e c o g n i t io n  t h a t  p e o p l e  w ith  d isa b i l i t ie s  are  b e t t e r  

s e r v e d  w i th  s u p p o r t s  a n d  s e r v ic e s ,  ra ther  t h a n  in c a rc er a t io n  w i t h o u t  s u p p o r t s .

SB 1 5 1  fulfills a r e c o m m e n d a t i o n  a d o p t e d  b y  t h e  Alaska Criminal J u s t ice  A s s e s s m e n t  C o m m is s io n  th a t  

" th e  leg is la tu r e  s h o u l d  c r e a t e  a s ta t u t o r y  m it ig a t in g  f a c to r  fo r  u s e  a t  crim inal s e n t e n c i n g ,  r eco g n iz in g  

w h e n  t h e  w r o n g f u l  c o n d u c t  w a s  su b s ta n t ia l ly  a f f e c t e d  b y  a n  o r g a n ic  brain d i s o r d e r ." 1

SB 1 5 1  a l s o  s u p p o r t s  a  r e c o m m e n d a t i o n  current ly  b e f o r e  t h e  A m e r ic a n  Bar A s so c ia t io n  s t a t in g  th a t  

t h e  ABA "... u r g e s  l a w y e r s  a n d  j u d g e s ,  a s  w e l l  a s  bar a s s o c i a t i o n s  a n d  la w  s c h o o l  clinical p r o g r a m s ,  t o  

s u p p o r t  tra in in g  t h a t  in c lu d e s  la w  s c h o o l  la w  e n f o r c e m e n t ,  a n d  lega l / jud ic ia l  e d u c a t i o n  curricula o n  

e n h a n c e d  a w a r e n e s s  o f  t h e  child a n d  adu lt  d isab ility  o f  Fetal A lc o h o l  S p e c tr u m  D iso r d e r s  (FASD) and  its  

i m p a c t  o n  in d iv id u a ls  in  t h e  child w e l f a r e ,  j u v e n i le  ju s t ic e ,  a n d  a d u lt  crim inal  j u s t ic e  s y s t e m s ,  a n d  th a t  

t h e y  w o r k  w i t h  m e d ic a l ,  m e n t a l  h e a l t h ,  and  FASD disab ility  e x p e r t s  t o  p r o m o t e : ... (d) a p p ly in g  FASD a s  a 

m it ig a t in g  f a c to r  in t h e  m i t ig a t io n  o f  juven i le  just ice  a n d  crim ina l  s e n t e n c i n g ... a n d  c o n s id e r a t io n  o f  

a l t e r n a t iv e s  t o  i n c a r c e r a t io n  th a t  r e d u c e  rec id iv ism ."

T he  Trust t h a n k s  S e n a t o r  M e y e r ' s  e f fo r t s  t o  a d d r e s s  i s s u e s  r e la te d  t o  p e o p l e  w ith  d isa b i l i t ie s ,  so  th a t  t h e  

m o s t  a p p r o p r ia te  (a n d  c o s t  e f f e c t iv e )  o u t c o m e s  are  rea l ized .

^  Alaska M e n ta l  H ea lth  T rust  A u th o r ity

1 A laska  C rim in a l Ju st ice  A s s e s s m e n t C o m m iss io n  (2 0 0 0 ). Final Report. R e trieved  O c to b e r  12, 2 0 1 0  fro m  w w w .h ss .a ic .s ta te .a k .u s/re p o rts/C JA C  

F in a l 2 0 0 4 .p d f, a t  p .71 .

http://www.hss.aic.state.ak.us/reports/CJAC



