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Marine Transportation 
Advisory Board Alaska Department of Transportation and Public Facilities 

P.O. Box 112500 ♦ Juneau, AK 99811-2500

Thank you Mr. Chairman/Madam Chair and members of the committees.

I appreciate the opportunity to stand before you today and talk about the priorities of the Marine 
Transportation Advisory Board and the future of the Alaska Marine Highway System. I am Mike 
Korsmo, MTAB Chair and a professional mariner. There are several MTAB Board members here 
today who represent the different regions within the Alaska Marine Highway System. If you look 
at the roster of MTAB Board members that I have provided, you will see that we are a very 
diverse group of Alaskans who take their responsibility to advise the ADOT&PF and the 
Governor on improvements to our marine transportation system very seriously.

MTAB was established in 2003 by Administrative Order and put into Alaska State Statute in 
2008 under AS 19.65.110. We work closely with AMHS staff on short- and long-term planning 
as well as scheduling. We serve as a conduit from the public to the Administration. By statute the 
board may issue reports and recommendations in consultation with DOT&PF and submit to the 
department and the Governor a strategic plan which includes the mission, core values, objectives, 
initiatives, and perfonnance goals of the Alaska Marine Highway System.

One year ago, we stood before you and talked about our recommendations for this past year. As I 
briefly review these three short-term goals please keep in mind that the Marine Highway staff can 
provide more specific details on how these goals were implemented and their successes.
1. Operating the Kennicott on a full schedule May through September. This has been an 
ongoing priority for MTAB and the 7 Aleutian Island communities served by the AMHS. 
Operating the Kennicott cross-gulf all summer, instead of tying her up for weeks at a time, 
allowed for twice a month service to those communities, and is vital to their economic, social and 
educational well being. This funding goal was accomplished last summer by AMHS with help 
from the Administration, and is now formally part of the next 3-year scheduling cycle. Because of 
this long-requested service change, there have been some changes to how the Kennicott will 
operate in the next three years, and I would like to let the AMHS Staff address that in detail. On 
behalf of the communities and traveling public, MTAB thanks you all for your support in 
achieving this goal.
2. Operating the fast vehicle ferry (FVF) Fairweather on a full schedule in the spring 
(May/June). This has been a very important service to Sitka and the Northern Panhandle as the 
busy summer seasons get cranked up. Once again the AMHS staff and Administration found a 
way to make this work; however ongoing operational issues with these vessels (FVF Fairweather 
and Chenega) are not allowing for long-range implementation of this goal. Once again, I will 
defer to AMHS Staff and Capt. Falvey to explain the status of the fast vehicle ferries and 
significant continuing mechanical issues. They have been working extremely hard to keep these



vessels operating and this has been greatly appreciated by the public they serve. The MTAB 
understands how integral these vessels are to the success of the overall system, and has 
continually stressed that they need to be there for the long term. Last year we requested that 
money be set aside for replacement engines. There is currently some forward progress being 
made regarding the mechanical challenges to the FVF engines that Capt. Falvey can address. 
There are also ongoing legal discussions as to who is responsible for the changes that need to be 
made to insure these vessels can keep operating. Later on I will talk about how important these 
vessels have become to Prince William Sound. This is a current priority that we respectfully 
request your support for.
3. The 3rd short term goal was that additional money be put into the Vessel Replacement 
Fund to insure that we keep moving forward with the “Alaska Class Ferry Project”. Thanks 
to your efforts there is currently between $50-60M in the fund, yet an additional $60M is still 
needed to build the first vessel. The Administration requested the additional $60M this past year 
in federal funding, but as you know, the project has been de-federalized and that federal money 
may no longer be available for this project due to possible procurement changes in support of 
building the Alaska Class vessel in-state. Constructing this vessel in-state will have significant 
economic benefits for the State. This leads me into the MTAB's work this past year.

One of MTAB’s most important goals is to keep the State of Alaska moving forward to build 
desperately needed new, fuel- and operationally-efficient vessels. The AMHS fleet, with the 
exception of the Kennicott, Lituya, Fairweather and Chenega, are getting to the age where it is 
critical that we start replacing them. Every year it costs more and more money to maintain the 
older vessels and keep them up-to-date with current state, federal and contract requirements. 
Fortunately, a significant portion of these maintenance costs are paid for through federal 
programs, but we cannot rely on this source of funding into the future and the public can’t rely on 
vessels that are regularly showing their age with schedule changing breakdowns. It is our desire 
that we secure the necessary funding to build the first Alaska Class Ferry (approximately $60M) 
and annually put money into the Vessel Replacement Fund in order for the State of Alaska to 
continue replacing its aging fleet. We understand that this is a significant financial commitment, 
but it is essential that we maintain and improve the unique marine transportation system which is 
vital to the well being of the entire State of Alaska, not just its coastal communities.

We had hoped that the next new AMHS vessel would be under construction at this time; 
however, the pause in the project may have some benefits to the state. In December the board had 
a meeting in Ketchikan and also visited the Ketchikan shipyard (Alaska Ship and Drydock). ASD 
recently completed the MV Susitna, a ferry destined to be operated between the Municipality of 
Anchorage and the Mat-Su Borough. This project and the state’s investment into Alaskan 
shipyard infrastructure has prompted a hard look at building a new AMHS vessel in-state. With 
the current ferry project being de-federalized we believe this gives the State an opportunity to 
look at building vessels in-state as well as out-of-state, depending on cost and timing.

At the Ketchikan meeting the board had discussions with AMHS staff and ASD shipyard 
management about methods of designing and building new ferries. This resulted in a MTAB



resolution recommending the State of Alaska pursue the Construction Management/General 
Contractor procurement method modified to suit the activity of shipbuilding, maximize the 
Alaska bidder preference, and continue work toward building the Alaska Class vessel as soon as 
is prudently possible. A copy of the resolution is in your packet. The benefits of building a vessel 
in-state are numerous and positive. By building the infrastructure and training the labor force to 
take on such a project, the state would put itself in a position to develop a much needed 
manufacturing base. This would only enhance our coastal economies and keep much of the 
marine build and repair business in state. It also will give us a leg up on such activities as we start 
looking more closely at Arctic Development and Shipment.

The bottom line is that MTAB strongly believes that we need to move forward with the Alaska 
Class Ferry project this year. AMHS staff needs to continue the process of design which we 
believe should incorporate the GM/GC procurement method. The State Legislature and the 
Administration is strongly urged to finish financing this project and to continue annual 
appropriations for further vessel replacement. If we don’t act soon, make no mistake, we will be 
dealing with our marine transportation system in a crisis mode. This has happened in Washington 
State in recent years, and they are building new vessels to replace those that were forced out of 
their system due to age and deficiencies at a much higher cost because of the critical need for the 
service.

The MTAB also continues to work on long-term goals for the AMHS System.
1)We have worked with staff in developing the next 3-year scheduling cycle for continued 
consistency and public trust. This change alone has paid off very well for users of the system 
from Ketchikan to Kodiak and we have seen an increase in ridership as a result.

2) We have had several discussions with marketing staff and feel confident that their approach 
using the limited funds available is the right one. It has been proven that an increase in marketing 
funding has a direct impact on ridership and revenues, and we have discussed blending local 
marketing efforts with system wide marketing to maximize the exposure to the traveling public.

3) We continue to look for efficiencies in maintenance, labor, and operational costs as they 
continue to increase system wide.

4) We also have been looking at connecting transportation systems throughout the state and how 
they can be improved to insure the public can take advantage what the state has to offer. An 
example is a meeting we had in Cordova in September. The board was able to fly into Anchorage, 
take the Alaska Railroad to Whittier by lunchtime and ultimately end up by fast ferry (Chenega) 
in Cordova by early evening (4:30 pm). We then had a meeting the next day and flew out that 
evening to Anchorage and Juneau.

5) Another long-term goal is looking at the impacts of the system on our coastal communities and 
their connection to urban distribution hubs (cities). Because of the twice monthly Aleutian Island 
service in the proposed three-year schedule, seven communities can take advantage of Alaskan



businesses in Anchorage, Homer and Kodiak instead of barging from Seattle. Because of the 
impact of regular ferry service and especially fast ferry service in Cordova, residents there are 
able to do most of their purchasing in Anchorage instead of having to rely on expensive barge 
service out of Washington State. This service has also had a huge economic impact on lodges and 
recreational activities in the Prince William Sound area. There is probably not a better example of 
what improved AMHS service means to a region then in Prince William Sound. This was 
accomplished by Communities, AMHS staff, and MTAB all working together. Of course it could 
never happen without your support and it is an achievement to be proud of.

6) MTAB working with the AMHS staff continues to work on its ways to make sure the public 
can have input outside of the normal meeting schedules. We have launched a website that we will 
be updating meetings and provide the public with the newest infonnation regarding scheduling, 
MTAB meetings and service changes. It will also provide contact infonnation for the MTAB 
members. The web address is http://www.dot.stste.ak.us.

7) The board still has challenges with our ability to provide input on long range planning efforts 
with DOT/PF in a timely manner. While we have an excellent working relationship with AMHS 
staff the cunent long-range transportation planning is implemented through DOT&PF regions, 
several of which have marine highway components. Currently the Southeast Alaska 
Transportation Plan is being finalized and there seems to be a misunderstanding at ADOT&PF of 
what MTAB’s role is in the process. It is our belief that when MTAB was formed in statute it was 
your intention that we have a major role in advising the marine components of the plan. While we 
have had discussions with planners at DOT&PF it was on an equal basis of any other 
organization that provided input to them through the public process and was occurring after the 
draft plan had been presented to the public. There has been one major improvement to the system 
this past year, and that is that AMHS has been allowed to bring in their own planner which will 
give them a dedicated person to work strictly on AMHS issues. We believe this is a big step 
forward in getting AMHS projects done in a timely manner.

8) Last but not least MTAB is currently working with the new DOT&PF Commissioner Marc 
Luiken in an advisory role to help select a new deputy commissioner. This is also a statutory 
obligation and we are taking it very seriously. Tomorrow morning we are having an MTAB 
meeting, and we will be discussing with the Commissioner what we believe are attributes 
essential to the deputy commissioner position. We will then be having an executive session to go 
over potential candidates and hopefully come out of that with a recommendation.

As a follow-up to that, we just want to acknowledge how much the MTAB board appreciated 
working with Deputy Commissioner Jim Beedle. I have heard him referred to as the poster boy 
for the Alaska Marine Highway and there are certainly few people who could better reflect what 
an ideal AMHS employee is. After 30 years as an employee Jim brought a wealth of knowledge 
and understanding to the position. He worked very closely with us and with his and Capt. 
Falvey’s guidance the system has stabilized and improved. I hope you all got a chance to speak 
with Jim and if you did you have a much better idea of the complexities of operating a ferry
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system over vast distances, with an aging fleet, and with comparatively small population base.

The Marine Transportation Advisory Board thanks you for your support of this complex system. 
Like many transportation modes in Alaska, it is a huge challenge to provide safe and reliable 
marine transportation for our coastal communities. Economic growth and stability for the State of 
Alaska is one of the State’s core missions and also that of AMHS. AMHS has an impressive track 
record for safely delivering goods and people. Not only that but personally, as a mariner, AMHS 
is often the first responder at many of our maritime incidents. I would hope that there could be 
some recognition of this by the legislature and administration. Last year we provide you with a 
list of recent rescues and responses performed by AMHS crews. We do believe a special 
commendation is merited for their efforts.

Thanks again for your continued support for the AMHS, MTAB and the opportunity to share this 
update with you today. This concludes my remarks and I would be happy to answer any questions 
you may have.

On behalf of the Marine Transportation Advisory Board,

Mike Korsmo, MTAB Chair



Marine Transportation Advisory Board resolution supporting an expedited 
procurement process for the Alaska Class Ferry System, including consideration 
of the Construction Management/General Contractors (CM/GC) procurement 
process as the method for securing function detail design and construction of the 
Alaska Class Ferry________________________________ ___________________

Whereas, the Marine Transportation Advisory Board is tasked by Alaska Statute to 
make recommendations to the Governor, Legislature and Alaska Department of 
Transportation and Public Facilities regarding the planning, mission, values and 
performance goals of the Alaska Marine Highway System, and;

Whereas, the Marine Transportation Advisory Board has recommended the immediate 
construction of new vessels for the Alaska Marine Highway System and support for 
building the Alaska Class vessel, and;

Whereas, the State of Alaska is ready and desires to procure marine vessel design and 
construction services to build the Alaska Class vessel in the best interest of the State, 
and;

Whereas, other procurement methods, where price is the sole or primary factor for 
determination of award, introduce risk to the State and the Contractor, and/or cause 
significant delay for development of bid documents, create an opportunity for artificially 
low bid documents, create an opportunity for artificially low bids, and potentially creates 
an adversarial relationship between the State and the Contractor, and;

Whereas, discussions have indicated that the ship building industry and the bonding 
industry prefer the risk mitigation features of this process and may not be interested in 
competing on a price base award process, and;

Whereas, Construction Management/General Contractor mitigates risk for both the 
Owner and the Contractor and has a track record of bringing in large, complex projects 
close to projected budgets and schedules, and;

Whereas, Construction Management/General Contractor includes a competitive bid 
process and provides the State opportunity to reject the Guaranteed Maximum Price 
and take the project out to bid, and;

Whereas, constructing the Alaska Class vessel in a shipyard located in the State would 
create significant economic benefit to the State for the first and subsequent marine 
vessels procured by the state, and;

Therefore, be it resolved that the Marine Transportation Advisory Board recommends 
the State of Alaska pursue the Construction Management/General Contractor 
procurement method modified to suit the activity of shipbuilding, maximize the Alaska 
bidder’s preference and continue work toward building the Alaska Class vessel as soon 
as is prudently possible.

Mike Korsmo, Chair
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DEPARTMENT OF TRANSPORTATION 

Office of the Secretary

49 CFR Part 39 
[Docket OST-2007-26829]

RIN 2 1 0 5 —A B 8 7

Transportation fo r Individuals With 
Disabilities: Passenger Vessels

AGENCY: O ffice o f the Secretary, 
Departm ent o f Transportation.
A CTIO N: F inal rule; request for 
com m ents.

SUM M A RY: The Departm ent is issu ing  a 
n ew  A m ericans w ith  D isab ilities Act 
(ADA) rule to ensure non d iscrim ination  
on  the b asis o f d isab ility  by passenger  
v e sse l operators (PVOs). This 
rulem aking concerns service  and p o licy  
issu es. Issues concerning  ph ysica l 
accessib ility  standards w ill be 
addressed at a later tim e, in conjunction  
w ith  proposed  passenger v esse l 
accessib ility  gu id elin es drafted by the  
U n ited  States A ccess Board. T he  
D epartm ent is also  seek ing further 
com m ent on  three issu es, concerning  
em otion al support an im als, m obility  
aids, and the relation sh ip  of DOT and 
DOJ rules.
DATES: T his rule is effective N ovem ber  
3, 2010. C om m ents sh ou ld  be received  
by O ctober 4, 2010.
A D D RESSES: Y ou m ay subm it com m ents  
(identified  by the agency nam e and DOT  
Docket ID N um ber O S T -2 0 0 7 -2 6 8 2 9 ) by 
any o f  the fo llo w in g  m ethods:

• Federal eRulemaking Portal: Go to  
http://www.regulations.gov  and fo llo w  
the o n lin e  instructions for subm itting  
com m ents.

• Mail: D ocket M anagem ent Facility: 
U.S. Departm ent o f Transportation, 1200  
N ew  Jersey A ven u e, SE., W est B uild ing  
Ground Floor, R oom  W 1 2 -1 4 0 , 
W ashington, DC 2 0 5 9 0 -0 0 0 1 .

•  H and Delivery or Courier: W est 
B uild ing  Ground Floor, Room  W 1 2 -140 , 
1200 N ew  Jersey A venu e, SE., betw een
9 a.m. and 5 p.m . ET, M onday through  
Friday, excep t Federal ho lidays.

• Fax: 2 0 2 -4 9 3 -2 2 5 1 .
Instructions: You m ust in c lu d e  the

agency nam e (O ffice o f  the Secretary, 
DOT) and D ocket num ber (O S T -2 0 0 9 -  
) for th is notice  at the beg inn in g  of your  
com m ents. You sh ou ld  subm it tw o  
c o p ies o f your com m ents if  you  subm it 
them  by m ail or courier. N ote that all 
com m ents received  w ill be posted  
w ith ou t change to http:// 
www.regulations.gov in c lu d in g  any 
personal inform ation provided and w ill  
be availab le  to Internet users. Y ou m ay  
rev iew  D O T’s com p lete  P rivacy Act

Statem ent in the F ederal Register
pu blished  on A pril 11, 2000 (65 FR 
19477) or you m ay v isit http:// 
DocketsInfo.dot.gov.

Docket: For Internet access to the  
docket to read background docum ents  
and com m ents received , go to http:// 
www.regulations.gov. Background  
docum ents and com m ents received  m ay  
also be v iew ed  at the U .S. Departm ent 
of T ransportation, 1200 N ew  Jersey 
A ve., SE., D ocket O perations, M -30 , 
W est B uild ing Ground Floor, Room  
W 1 2-140 , W ashington, DC 20590, 
betw een  9 a.m. and 5 p.m ., M onday  
through Friday, excep t Federal holidays. 
FOR FURTHER INFORM ATION CONTACT: 
Robert C. A shby, D eputy A ssistant  
General C ounsel for R egulation and 
Enforcem ent, Departm ent of 
Transportation, 1200 N ew  Jersey 
A venu e, SE., Room  W 9 4 -3 0 2 , 
W ashington, DC 20590. (202) 3 6 6 -9 3 1 0  
(voice); (202) 3 6 6 -7 6 8 7  (TDD); 
bob.ashby@dot.gov (e-mail). 
SUPPLEM ENTARY INFORM ATION: The 
Departm ent o f Transportation has 
issu ed  rules concerning  
n on discrim ination  on the b asis of 
disab ility  for alm ost every m ode of 
passenger transportation, inc lu d ing  
pu blic  transportation (bus, subw ay, 
com m uter rail), over-the-road buses, 
intercity rail, and air transportation. The 
on ly  m ode for w h ich  the Departm ent 
has yet to issu e  rules is transportation  
by passenger v esse ls. W ith th is  final 
rule, the Departm ent can begin  to c lose  
th is gap in coverage of transportation for 
in d iv id u a ls w ith  d isab ilities.

Background

W hen the Departm ent issu ed  its first 
A m ericans w ith  D isab ilities A ct (ADA) 
rules in  1991, w e  d iscu ssed  the coverage  
of passenger v esse ls. The Departm ent 
reserved action  on passenger v esse ls  in  
the regulatory text in  the final rule, and  
m ade the fo llo w in g  statem ents on the  
subject in  the pream ble (56 FR 4 5 5 9 9 -  
45560; Septem ber 6 ,1 9 9 1 ):

Ferries and  passenger vessels opera ted  by 
public  en tities are covered  by th e  ADA, and 
subject at th is tim e to DOJ T itle II 
requ irem en ts as w ell as § 37,5 of th is Part.
* * * We an tic ip a te  fu rther ru lem aking to 
create ap p rop ria te  requ irem en ts for passenger 
v esse ls*  * *. T he reason  for th is  action  is 
that, at the  p resen t tim e, th e  D epartm ent 
lacks suffic ien t in form ation  to determ ine 
w hat are reasonable accessib ility  
requ irem en ts for various k inds o f passenger 
vessels. * * * T he D epartm ent of 
T ransporta tion  an tic ipates w orking w ith  the 
A ccess Board an d  DOJ on fu rther ru lem aking 
to define requ irem ents for passenger vessels.
* * * The D epartm ent does w an t to m ake 
clear its view  th a t the  ADA does cover 
passenger vessels, inc lu d in g  ferries, 
excursion  vessels, sightseeing  vessels,

floating restau ran ts, cru ise  sh ips , an d  others. 
C ruise sh ip s are a particu la rly  interesting  
exam ple of vessels subject to ADA coverage.

Cruise sh ips are a u n ique  m ode of 
transporta tion . Cruise sh ips are self- 
con ta in ed  floating com m unities. In add ition  
to transporting  passengers, cru ise  sh ips 
house , feed, an d  en terta in  passengers and 
th u s take on aspects of pub lic  
accom m odations. Therefore cru ise  sh ips 
ap pear to be a hyb rid  o f a transporta tion  
serv ice an d  a p ub lic  accom m odation  * * *

In ad d itio n  to being public  
accom m odations, c ru ise  sh ip s clearly  are 
w ith in  the  scope of a “specified  pub lic  
tran sp o rta tio n  serv ice.” T he ADA proh ib its 
d isc rim in a tio n  in the  full and  equal 
en joym ent of specified  pub lic  transpo rta tion  
serv ices p rov ided  by a p riva te  en tity  tha t is 
p rim arily  engaged in  the  b usiness of 
tran sp o rtin g  p eop le  and  w hose operations 
affect com m erce (§ 304(a)). “Specified public  
tran sp o rta tio n ” is defined  by § 301(10) as 
“tran sp o rta tio n  by bus, rail, or any o ther 
conveyance (other th an  by aircraft) th a t 
p rov ides the  general pub lic  w ith  general or 
specia l service (includ ing  charter service) on 
a regu lar and co n tinu ing  basis.”

C ruise sh ip s easily m eet the  defin ition  of 
“specified  pub lic  tran sp o rta tio n .” Cruise 
sh ips are u sed  alm ost exclusively  for 
transporting  passengers and no one doubts 
th a t th e ir  opera tions affect com m erce. Cruise 
sh ip s operate  accord ing  to set schedu les or 
for charter an d  the ir services are offered to 
th e  general pub lic . F inally , desp ite  som e 
seasonal varia tions, the ir  services are offered 
on  a regu lar and  con tinu ing  basis.

V irtually  all cru ise  sh ips serving U.S. ports 
are foreign-flag vessels. In ternational law 
clearly  allow s the  U.S. to exercise 
ju risd ic tio n  over foreign-flag vessels w hile  
th ey  are in  U.S. ports, subject to  treaty 
obligations. A S tate has com plete  sovereignty 
over its  in te rn a l w aters, inc lu d in g  ports. 
Therefore, once a com m ercial sh ip  
v o lu n ta rily  en ters a port, it becom es subject 
to the  ju risd ic tio n  of the  coastal State. In 
ad d itio n , a State m ay con d itio n  the entry  of 
a foreign sh ip  in to  its in ternal w aters or ports 
on com pliance  w ith  its law s an d  regulations. 
T he U n ited  States th u s appears to have 
ju risd ic tio n  to app ly  ADA requ irem ents to 
foreign-flag cru ise  sh ip s  tha t call in  U.S. 
ports.

The U .S. Suprem e Court affirm ed the  
D epartm ent’s long-held  v ie w  that the 
ADA covers passenger v esse ls, 
sp ec ifica lly  in c lu d in g  foreign-flag cruise  
sh ip s. In Spector et al. v, Norwegian 
Cruise Lines, 545 U.S. 119 (2005), the 
Court h e ld  that cru ise sh ip s are “public  
accom m odation s” that provide  
“sp ec ified  pu blic  transportation” w ith in  
the m eaning of the ADA. T he Court said  
that, w h ile  there m ay be som e  
lim ita tion s o n  the coverage of the ADA  
to  m atters purely  concern ing  the  
internal affairs o f a foreign-flag v esse l, 
m atters concerning the sh ip  operators’ 
p o lic ie s  and co n d ition s relating to 
transportation of passengers w ith  
disab ilities (e.g., h igher fares or 
surcharges for d isab led  passengers,
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w aivers o f m ed ica l liab ility , 
requirem ents for attendants) had  
noth ing to do w ith  a sh ip ’s internal 
affairs. Such  matters, then , are clearly  
subject to ADA jurisdiction . It is issu es  
of th is kind that are the focus o f this 
final rule.

The A ccess Board has been  w orking  
for som e tim e on drafting accessib ility  
g u id e lin es for passenger vesse ls . On 
N ovem ber 26, 2004 , the A ccess Board 
p u b lish ed  for com m ent a notice  o f  
availab ility  o f draft g u id e lin es for larger 
passenger v esse ls  w ith  a capacity of 
over 150 passengers or overnight 
accom m odation s for over 49  passengers. 
S in ce  that tim e, the A ccess Board has 
been  rev iew in g  com m ents received  and  
planning work on  a Regulatory  
A ssessm en t for v esse l gu id elin es. On 
July 7, 2006, the A ccess Board issu ed  a 
secon d  notice  o f availab ility  asking for 
com m ents on  a rev ised  draft o f v essel 
gu id elin es . F o llo w in g  the rev iew  of  
com m ents on  that notice, the A ccess  
Board, in  cooperation  w ith  the  
D epartm ent of Transportation, w o u ld  
issu e  an NPRM and Regulatory  
A ssessm en t concerning  ph ysica l 
accessib ility  requirem ents for larger 
passenger vesse ls . A s en v isio n ed , the  
final rule resulting from su ch  a future 
NPRM w o u ld  u ltim ately  be joined w ith  
a final rule resulting from th is final rule  
in  a sing le , com p reh en sive  passenger  
vesse l ADA rule.

On N ovem ber 29, 2004, the  
Departm ent pu b lish ed  an advance  
n otice  o f p roposed  rulem aking  
(ANPRM) asking qu estion s about the  
shape of future AD A  requirem ents for 
passenger v esse ls  (69 FR 69247). The 
Departm ent received  43 com m ents to 
the ANPRM . M ost of th ese  com m ents 
concerned  the A ccess Board’s draft 
g u id e lin es and p h ysica l accessib ility  
issu es relating to ex istin g  and n ew  
v esse ls , and som e of them  concerned  
p h ysica l a ccessib ility  issu es sp ec ific  to 
very sm all vesse ls . The Departm ent is 
retain ing these  com m ents and w ill 
con sid er  them  in context o f the 
co n tin u in g  work on  the A ccess Board’s 
draft v e sse l g u id e lin es and the future 
NPRM  that w o u ld  propose to 
incorporate those gu id elin es in  DOT 
rules.

T he on ly  com m ent on the ANPRM  
that concerned  issu es in c lu d ed  in  this 
NPRM  w as from the International 
C ouncil o f Cruise L ines (ICCL), a trade 
association  for en tities in the cru ise  
industry. ICCL recom m ended that the 
rules exem pt transfers of persons from 
larger v esse ls  to tenders; recognize the 
flex ib ility  of cabin configurations; 
ex clu d e  from coverage shore excursions  
p rovided  by third-party-vendors, 
particularly in  foreign countries; have

elig ib ility  criteria and direct threat 
provisions that a llo w  operators to 
establish  p o lic ie s  that w ill avoid  safety  
risks; perm it requirem ents for personal 
attendants; and perm it lim itations on  
the transportation o f service anim als. 
T he Departm ent addressed these  
com m ents in context o f the ind iv idu al 
section s o f the proposed  rule.

The notice  o f p roposed rulem aking  
(NPRM) for th is rule w as issu ed  on  
January 23, 2007 (72 FR 2833). In 
response to the NPRM, hundreds of 
com m ents w ere received  from d isab ility  
advocacy groups, the regulated industry, 
other governm ental agencies, and the  
general public. At the request o f  
industry, the Departm ent held  a public  
m eeting on A pril 8 -9 ,  2008, w here  
m em bers o f these groups attended to 
inform  the Departm ent o f their v iew s on 
the practical effect o f the NPRM ’s 
provisions. T his final rule addresses the  
com m ents received  in the docket and at 
the public  m eeting.

Section -by-Section  A n a ly sis

Section 39.1 What is the purpose o f  
this Part?

T his section  briefly  states the  
nondiscrim ination-related  purposes o f  
the rule and sp ecifies that 
n on discrim ination  requirem ents apply  
to operators o f foreign-flag as w e ll as 
U.S. vesse ls.

Section 39.3 What do the terms in this 
rule mean?

T his section  defines the term s used  in  
th is rule. M any o f the defin ition s are 
based on parallel defin ition s in  other  
disab ility  n on d iscrim ination  
regulations, adapted to the passenger  
v esse l context. T his pream ble  
discu ssio n  focuses on term s that are 
sp ec ific  to the passenger v esse l context. 
Other term s have the sam e m eanings as 
they  do in other DOT disab ility  rules.

B ecause th is rule does not propose  
ph ysica l accessib ility  requirem ents for 
v esse ls , the defin ition  of “accessib le” 
w ill be fleshed  out w ith  proposed  
standards based on A ccess Board 
g u id elin es in  a future rulem aking. The 
defin ition s o f “auxiliary a ids and  
serv ices” and “direct threat” are drawn  
from D epartm ent o f Justice regulations. 
“Direct threat” concerns on ly  threats to 
the health  and safety o f others. 
Som ething that m ay threaten on ly  the  
health  or safety of a passenger w ith  a 
disab ility , h im se lf or herself, by 
defin ition  cannot be a direct threat. The 
defin ition  of “direct threat” is consistent 
w ith  the understanding o f that term in  
DOT and DOJ regulations. In the  
pream ble to its over-the-road bus ADA  
rulem aking, the Departm ent provided a

thorough d iscu ssio n  o f th is concept (63 
FR 5 1 6 7 1 -5 1 6 7 4 ), w h ich  rem ains a good  
gu id e to the D epartm ent’s thinking on  
th is issue.

The defin ition  o f “d isab ility” is taken  
from the ex istin g  ADA rule, 49 CFR Part 
37. The Departm ent is w e ll aware that 
the AD A  A m endm ents Act o f 2008  
altered the defin ition  o f d isability. 
H ow ever, in  its p en d in g  ADA Title II 
and T itle  III regulations, DOJ has not 
m odified  its ex istin g  defin ition s o f this 
term , though it expects to do so In the 
future. T he Departm ent be lieves that it 
w o u ld  be best to w ork on  the regulatory 
exp ression  o f the am ended defin ition  in  
concert w ith  DOJ, resulting in  a single  
govern m en t-w id e regulatory defin ition . 
T ypica lly , in DOT transportation  
non discrim ination  practice (in contrast, 
for exam ple, to em ploym ent 
non d iscrim in ation  matters), the  
d efin itio n  o f “d isab ility” has not been  a 
major issu e. In im plem enting  th is rule, 
the D epartm ent w ill be inform ed by the  
2008 leg isla tion  i f  any issu es arise in  
w h ic h  the changed language of the  
statute are relevant to the obligations of 
PVOs.

T he term “d isab ility” m eans, w ith  
respect to an ind iv idu a l, a ph ysica l or 
m ental im pairm ent that substantially  
lim its one or m ore of the major life  
activ ities o f su ch  ind ividual; a record of 
su ch  an im pairm ent; or being regarded 
as having su ch  an im pairm ent. A 
com m enter expressed  concern that 
passengers m ay have m any different 
kinds o f d isab ilities and said that the 
proposed  rule does not clearly define  
“d isab ility .” A nother com m enter stated  
that the d e fin itio n  of “d isab ility” is 
u n n ecessarily  confusin g  since it a llow s  
p eo p le  w h o  are “m isc lassified  as 
d isab led” to be considered  disab led for 
the purposes o f th is rule.

The defin ition  o f the term “d isab ility” 
in  th is rulem aking is based on the ADA  
statutory defin ition  of “d isab ility ,” and 
longstanding DOT and DOJ regulatory 
defin ition s. P eop le  w h o  are “regarded 
as” having a d isab ility , even  if  in fact 
they  d o n ’t, have a lw ays been a protected  
c lass under th e  ADA. It is  certain ly true 
that there are m any k inds of d isab ilities, 
and the defin ition , as fitting in  a c iv il 
rights m andate, is in ten tionally  broad.

T he defin ition  o f “fac ilities” is also  
con sisten t w ith  the defin ition  of this 
term  in other DOJ and DOT rules. 
E xam ples o f facilities in  the passenger  
v esse l context in c lu d e  such  things 
land side facilities and floating docks 
that a v esse l operator ow ns, leases, or 
controls in  the U.S. (inclu d ing  its 
territories, p o ssessio n s, and 
com m on w ealth s). Com m ents received  
in  relation to the d e fin itio n  o f facilities  
and term inals from the cru ise line
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industry objected to app lying this 
rulem aking to facilities ou tsid e  the U.S. 
due to possib le  conflic t w ith  the law s of 
the h ost nation. A s in  the case of the Air 
Carrier A ccess A ct, w here the  
D epartm ent does not assert jurisdiction  
over airports in  foreign countries, the  
Departm ent does not in  th is rule attem pt 
to cover port facilities abroad. A 
passenger v esse l operator (PVO) w ou ld  
be v iew ed  as controlling a facility , even  
if  it d id  not ow n  or lease  it, i f  the facility  
ow ner, through a contract or other 
arrangem ent, delegated authority over 
u se  o f the facility  to the passenger v esse l  
operator during those tim es in  w h ich  
the v esse l w as at the facility.

T he Departm ent realizes that entities  
other than PVOs, su ch  as m u n ic ip a lities  
or other private b u sin esses , m ay ow n, 
lease, or control U.S. lan d sid e  facilities  
that passenger v esse ls  use. The 
obligations of these  en tities w o u ld  be  
contro lled  by T itles II and III o f the ADA  
and, in  som e cases, by section  504 o f  the  
R ehabilitation A ct o f 1973. The  
relation sh ip  en v ision ed  betw een  the  
facility  ow n er/con tro ller  and the PVO is 
analogous to other situations in  w h ich  
en tities subject to different d isab ility  
access ru les share responsib ility  (e.g., 
pu blic  en tity  landlord subject to T itle II 
leases property to a private entity  
subject to T itle III).

T he defin ition  o f “historic v e sse l” is  
also  one that is lik ely  to becom e m ore 
sign ifican t w h en  future rulem akings 
in c lu d e  p h ysica l a ccessib ility  standards 
to Part 39. “N ew ,” “ex istin g ,” and “u sed ” 
passenger v esse l are also  term s that w ill 
be o f greater im portance once ph ysica l 
a ccessib ility  standards are in  place. 
B ecause th ey  are not necessary  in th is  
regulation, the Departm ent has deleted  
th ese  defin ition s. We anticipate  
proposing d efin ition s o f these  and other 
term s relevant to the app lication  of 
p h ysica l a ccessib ility  standards in  a 
subsequent rulem aking related to 
A ccess Board proposals for passenger  
v esse l gu id elin es.

“Operates” means the provision of 
transportation by any public or private 
entity on a passenger vessel. Moreover, 
the definition also includes the 
provision of transportation by another 
party having a contractual or other 
arrangement or relationship with the 
PVO involved. As in other parts of the 
Department’s accessibility rules, a party 
can contract out its functions, but 
cannot contract away its 
responsibilities.

“P assenger v e sse l” is m eant to be a 
broadly en com passin g  term for any boat, 
sh ip , or other craft that is h ired  by  
m em bers o f the p u b lic  or for other 
activ ities condu cted  as a part o f the  
v e sse l operator’s norm al operations

(w hich  cou ld  inc lu de  prom otional 
a ctiv ities such  as the u se  o f a vesse l by  
m em bers o f the pu b lic  for w h ich  a fare 
is not charged or free ferry service).
Boats or other craft that are rented or 
leased to consumers to be operated by 
the consumer (versus by the passenger 
vessel operator and its personnel) are 
not covered.

O ne com m enter recom m ended  
exclu d in g  v esse ls  that support offshore  
o il and gas activ ities from th is 
defin ition . Such  v esse ls  are chartered by  
a custom er princip a lly  for transport o f 
cargo. Other com m enters recom m ended  
exclu d in g  from the rulem aking su p p ly  
vesse ls , crew  boats, all v e sse ls  b e low  a 
certain size  (e.g., 100 gross tons, space  
for 150 or 6 passengers) sch o o l training  
or sa ilin g  vesse ls, party fish ing v esse ls, 
and research v esse ls  carrying students if  
the “m ission ” of the v esse l w o u ld  be 
com prom ised .

It appears that m any of these  
com m ents w ere based on the prem ise  
that th is rule w ill require significant 
p h ysica l changes to ex istin g  v esse ls. It 
w ill not. This rule addresses p o lic ies  
and practices o f PVOs, not the design  or 
construction o f their v esse ls. W ith  
respect to PVO p o lic ies  that w ou ld , for 
exam ple, exclu d e  an ind iv idu al because  
he is  b lind , or charge extra fees because  
a passenger u ses a w h eelch a ir  or other 
a ssistive  device, the non discrim ination  
p rincip les o f the ADA do not app ly  any  
differently because of the size  or 
function  of a v esse l. A s it d ev e lo p s its 
v esse l accessib ility  g u id elin es, the  
A ccess Board is  taking v esse l size  
m atters into  account, and in  future 
rulem aking the Departm ent anticipates 
harm onizing its standards w ith  the  
A ccess Board g u id elin es, in c lu d in g  size  
lim itations the A ccess Board rule m ay  
adopt.

The Passenger Vessel Association 
commented that, where a vessel owner 
or operator is not paid for carrying the 
passengers, there should be no 
additional requirements placed on the 
owner by the rule. The Department 
disagrees. The rights of individuals with 
disabilities are protected under the ADA 
w hether or not the individual is a 
paying customer. There is no basis 
under the statute for treating individuals 
differently based on their status as 
paying or non-paying passengers.

“Passenger vessel operator” is a term 
that includes both owners and operators 
of a passenger vessel. A PVO may be 
either a public or a private entity. 
Sometimes, ownership of vessels can be 
complex, w ith two or more parties 
involved, w ith yet another party 
responsible for the day-to-day operation 
of the vessel. In such situations, all the 
parties involved would be jointly and

severa lly  responsib le  for com plian ce  
w ith  these  rules.

In a change from the NPRM, the term  
PVO in c lu d es on ly  private entities  
prim arily engaged in  the b u sin ess of 
transporting people. T he Departm ent of 
Justice (DOJ) has authority over pu blic  
accom m odations that operate vesse ls  
and are not prim arily engaged in the 
b u sin ess of transporting people. DOJ’s 
regulations app licab le to public  
accom m odations app ly  to ensure  
non discrim ination  by su ch  vesse l  
operators. Persons w ith  com pla in ts or 
concerns about d iscrim ination  on  the 
basis o f d isab ility  by v esse l operators 
w h o are private en tities not prim arily  
engaged in the b u sin ess o f  transporting  
peop le , or qu estion s about h o w  DOJ’s 
regulations app ly  to su ch  operators and 
v esse ls , sh ould  contact DOJ. For these  
reasons, it has been determ ined that it 
is  not necessary to in c lu d e  provisions in 
th is final rule concerning v esse ls  
operated by private en tities not 
prim arily engaged in  the b u sin ess of 
transporting people.

The basic d istin ction  is  that a v esse l  
operator w h o se  v esse l takes passengers 
from Point A  to Point B (e.g., a cruise  
sh ip  that sa ils from M iam i to one or 
m ore Caribbean island s, a private ferry 
boat b etw een  tw o poin ts on  either side  
of a river, a w ater taxi betw een  tw o  
p oin ts in  an urban area) is m ost lik ely  
a private entity  prim arily in  the 
b u sin ess of transporting peop le . A  
v esse l operator w h o  departs from Point 
A , takes passengers on  a recreational 
trip, and returns passengers to P oint A  
w ith o u t ever providing for 
disem barkation at a P oint B (e.g., a 
dinner or harbor cru ise, a fish ing  
charter) is m ost lik ely  a private entity  
not prim arily engaged in  the b u siness o f  
transporting peop le . In cases w here it is 
not clear w hether a vesse l operator is or 
is not prim arily engaged in  the b u sin ess  
of transporting peop le , the Departm ent 
o f Transportation, in  consu ltation  w ith  
DOJ, w ill determ ine into w h ich  category  
the operator falls. There m ay be certain  
situations in  w h ich  a passenger v e s se l’s 
operations can sim u ltan eou sly  be 
subject to both  DOT and DOJ rules.

T he term s, “in d iv id u a l w ith  a 
d isab ility” and “qualified  ind iv idu al 
w ith  a d isab ility ,” have sim ilar  
m eanings for purposes o f the rule. There 
cou ld  be situations in w h ich  a qualified  
in d iv id u a l w ith  a d isab ility  m ay not 
actually  be a passenger, such  as in  the 
case o f an in d iv id u a l ch oosin g  to assist 
a person  w ith  a d isab ility  in  w ays that 
do not in vo lve  actually  accom panying  
the person o n  a voyage (e.g., assistance  
w ith  buying tickets, assistance in  
m oving  through a term inal, advocating
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for the person w ith the PVO concerning 
policies affecting the person’s travel).

“Specified public transportation” 
should not be read under this Part to 
include promotional rides on vessels for 
the purpose of informing a vessel 
purchase. Nor does it include operations 
of vessels by private entities not 
primarily engaged in the business of 
transporting people.

“T erm inal’ refers to property or 
fac ilities adjacent to the m eans of 
boarding a v esse l that passengers u se  to 
get to the vesse l. A  term inal, in  this 
sen se, can be a large co m p lex , a 
bu ild in g , or a very sim ple  facility. 
Im portantly, term inals are covered  
under Part 39 on ly  to the exten t that the  
PVO ow n s or leases the term inal or 
exercises control over its se lection , 
design , construction , or alteration (e.g., 
PVO se lec ts site for construction  o f new  
facility; PVO has ch o ice  o f docking at 
ex istin g  a ccessib le  or in accessib le  
facility).

T he d e fin itio n  o f “w h eelch a ir” is  
taken from the D epartm ent’s ADA rule 
for surface transportation m odes, 49  
CFR part 37. T he on ly  d ifference is that 
the part 39 defin ition  does not inc lu de  
a sen ten ce  referring to the “com m on  
w h ee lch a ir” term. T his term w as taken  
from A ccess Board g u id elin es relating to 
the design  and construction  o f surface 
transportation v eh ic les , and it is not 
clear that the term has a relevant 
app lication  in  the passenger v esse l 
context. M oreover, the in c lu sio n  o f the 
term in  part 37 has been problem atic, in  
that it has led  to un anticipated  
operational app lication s of w hat w as  
in tended  to be a design  standard.

Section 39.5 To whom do the 
provisions o f this Part apply?

The Department is applying the 
provisions of this Part to all passenger 
vessels, regardless of size. There are 
three major exceptions to this general 
coverage. First, while all U.S.-flagged 
vessels would be covered, coverage of 
foreign-flag vessels would be limited to 
those that pick up or discharge 
passengers in the U.S. For example, 
suppose a foreign-flag cruise PVO 
operates two ships. One of them sails 
only among ports in Europe. Another 
picks up  passengers in Miami and 
cruises to several Caribbean ports. The 
latter w ould be covered and the former 
would not. Several commenters 
recommended for the rule to apply to all 
domestic and foreign cruise ships, 
including river cruise ships, regardless 
of whether the ships picks up 
passengers in the U.S. The Cruise Lines 
International Association, Inc. 
disagreed, and commented that the rules 
should not cover foreign flag cruise

ships that do not embark, disembark, or 
stop at any U.S. ports because Congress 
has not made a “clear statement” of 
intent that the ADA apply 
extraterritorially. This rule covers only 
those vessels that pick up or discharge 
passengers in the U.S.

The second  excep tion  w ill address 
v esse l accessib ility  standards. To this 
end, this rule reserves paragraph (c) to 
state the scope  o f the app licab ility  of 
th ese  standards in the future. A s noted  
above, som e com m ents urged exem pting  
sm all vesse ls  from the rules due to the  
difficu lty  in  m aking ph ysica l 
m odifications to su ch  vesse ls . The  
Departm ent notes that draft A ccess  
Board v esse l gu id elin es w o u ld  lim it 
their app lication  to v esse ls  perm itted to 
carry over 150 passengers or over 49 
overnight passenger capacity  categories, 
as w e ll as tenders w ith  a capacity o f 60  
or m ore and all ferries. The Departm ent 
w o u ld  fo llow  the A ccess Board’s final 
g u id elin es, w h en  they  are issu ed , w ith  
respect to coverage.

W hile exem p tion s or scoping  
p rovisions based on v esse l size  m ight be 
appropriate for accessib ility  standards, 
the Departm ent b e liev es that there is no  
basis by w h ich  to justify an exem ption  
from the n on d iscrim ination  provisions  
not related to su ch  standards. The  
provisions of th is rule are do not require 
ph ysica l changes to a v esse l, but rather 
concern an operator’s p o lic ie s  to ensure  
treatm ent for d isab led  passengers that is 
consisten t w ith  the intent o f the ADA.

The third exception , as noted above, 
is  that the rule w ill  app ly  on ly  to private 
entities prim arily engaged in  the 
b u sin ess o f transporting peop le , and not 
to private en tities not prim arily engaged  
in  the b u sin ess o f  transporting peop le . 
T his change elim inates from coverage 
the vast majority o f sm all private  
entities to w h ich  the NPRM w o u ld  have  
applied.

Section 39.7 What other authorities 
concerning nondiscrimination on the 
basis o f disability apply to owners and 
operators o f passenger vessels?

T his section  sim p ly  po in ts out that 
recip ien ts o f Federal financial assistance  
[e.g., som e public  ferry operators) are, in 
add ition  to part 39, subject to section  
504 o f the R ehabilitation A ct and DOT 
im plem enting  rules. Departm ent of 
Justice (DOJ) ADA regulations, as 
applicable, a lso  cover PVOs.

Section 39.9 What m ay a PVO o f a 
foreign-flag vessel do i f  it believes that 
a provision o f a foreign nation’s law 
prohibits compliance with a provision o f 
this Part?

Section 39.9, w hich parallels language 
in the Department’s Air Carrier Access

A ct (AC A  A) rules for foreign carriers, 
provides a w aiver m echanism  for 
situations in  w h ic h  a PVO for a foreign- 
flag v e sse l b e liev es that a b inding legal 
requirem ent o f a foreign nation (or of an 
international agreem ent) precludes  
com p lian ce  w ith  a requirem ent o f Part 
39. T his p rovision  concerns b inding  
legal requirem ents, not gu idance or 
codes o f suggested practices. It concerns 
situations in w h ich  such  a b inding legal 
requirem ent actually  precludes  
com plian ce  w ith  a Part 39 provision  
(e.g., Part 39 says “You m ust do X,” 
w h ile  a b in d ing  foreign legal 
requirem ent says “You m ust not do X”), 
as o p p osed  to a situation  w here foreign  
law  authorizes a practice that differs 
from a Part 39 requirem ent (e.g., Part 39 
says “You m ust do Y,” w h ile  a foreign  
law  says “You m ay do Z”). In a situation  
w here the Departm ent grants a waiver, 
the Departm ent w ou ld  look  to the PVO  
for a reasonable alternative m eans of  
ach iev ing  the purpose o f the w aived  
provision.

To avoid  placing PVOs in a situation  
in  w h ich  they  p oten tia lly  w ou ld  be 
required to com p ly  w ith  contradictory  
legal requirem ents, th is rule provides 
PVOs 90 days from the publication  of 
the final rule to file  a w aiver request. If 
the PVO files a w aiver request m eeting  
the requirem ents o f this section  w ith in  
that period , it co u ld  continue to 
im plem ent p o lic ie s  that it be lieves are 
con sisten t w ith  the foreign law  in  
qu estion  pen d in g  the D epartm ent’s 
d ec is io n  on  the w aiver request.

A com m enter suggested that an 
international governing body cou ld  be 
set up to m ediate issu es o f conflict 
b etw een  foreign law  and U.S. law. The 
sam e com m enter recom m ended that 
su ch  a governing bod y  cou ld  also  
evaluate a PVO ’s alternative m eans of 
co m p lian ce  under the standard o f “best 
interest o f the person w ith  a d isab ility .” 
At th is tim e, the Departm ent does not 
b eliev e  that the estab lishm ent of 
procedures other than those proposed in  
the NPRM is appropriate or necessary. 
T hese d ec is io n s are properly m ade by 
the Departm ent as part o f its ADA  
resp on sib ilities. T he parallel provisions  
under the Air Carrier A ccess A ct have  
w orked w ell w ith  respect to 
international air carriers.

Proposed sec tio n  39.11, concerning  
equ ivalen t facilitation , has been  
reserved sin ce  it relates m ainly to future 
standards based on the A ccess Board’s 
vesse l design  and construction  
gu id elin es , w h ich  have not yet been  
form ally proposed  or adopted by the 
A ccess Board. The Departm ent 
anticipates proposing su ch  a provision  
in  a subsequent NPRM to adopt A ccess  
Board gu id elin es.
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Section 39.13 When m ust PVOs 
com ply with the provisions o f this Part?

A s a general matter, PVOs w o u ld  have  
to begin  to com p ly  w ith  the p rovisions  
o f th is rule as so o n  as the rule becom es  
effective. There is no ev id en t reason  
w h y PVOs sh ou ld  need a lengthy phase- 
in  period to  com ply  w ith  requirem ents 
pertain ing to den ia ls o f transportation  
on the basis o f d isab ility , extra or 
sp ecia l charges, attendants, advance  
n otice , w aivers o f liab ility , etc. Indeed, 
a sign ifican t num ber of PVO  
com m enters said that their practices and  
p o lic ie s  are already con sisten t w ith  the  
requirem ents the Departm ent is m aking  
part o f th is rule.

C om m ents w ere received  urging a 
range of op tions from requiring  
im m ediate com plian ce  w ith  the rule to 
delay in g  the rule until it can be issu ed  
w ith  the A ccess Board’s final standards 
and so  that training can be condu cted  
for im plem enting  the rule. A s the final 
rule does not in c lu d e  training  
requirem ents and no vesse l  
m odifications are required as a result of 
th is rule, the Departm ent b e liev es that 
sim p ly  defin ing n on d iscrim ination  
p o lic ie s  under the ADA does not require  
any lead tim e for im plem entation .

Section 39.21 What is the general 
nondiscrimination requirement o f this 
Part?

T he prov isions of th is section  are 
parallel to the general 
non discrim ination  requirem ents in the 
D epartm ent’s other d isab ility-related  
rules. We call attention particularly to 
paragraph (b), w h ic h  w o u ld  require  
reasonable m odification  of P V O s’ 
otherw ise  acceptab le general p o lic ies  
w h ere doing so is necessary to 
accom m odate the needs o f a particular  
in d iv id u a l or category of in d iv id u a ls  
w ith  a disab ility . Such  m odification  is 
required u n less  it w o u ld  require a 
fundam ental alteration in  the nature of 
the PVO ’s serv ices, facilities, etc. The  
final rule m od ifies the NPRM ’s language  
to reflect d istin ction s betw een  the  
reasonable m odification  obligations of 
pu blic  and private entities, co n sisten t  
w ith  DOJ rules on  the subject.

A few  com m enters stated that the 
language relating to “reasonable  
m o d ifica tio n s” w as not congruent w ith  
other Departm ental ADA rulem akings 
and that the requirem ent to m ake  
reasonable m odifications ex ceed s the 
D epartm ent’s authority under the ADA. 
“R easonable m odifica tion s” is a central 
idea of d isab ility  law , occurring in  m any  
ap p lica tion s of section  504 of the  
R ehabilitation  Act. A sim ilar provision  
w as adopted in a rulem aking concerning  
the A ir Carrier A ccess A ct, and it has

caused no problem s of w h ic h  w e are 
aware. Departm ent of Justice (DOJ) ADA  
rules have long in clu ded  the concept. 
W hile the D epartm ent’s surface  
transportation ADA rule (49 CFR part 
37) does not presently  in c lu d e  this  
language, the Departm ent, in a pend ing  
rulem aking concerning part 37, has 
proposed to add it. The Departm ent 
b eliev es it is appropriate for a PVO to 
m odify  p o lic ie s  so that accessib le  
service is actually m ade availab le to 
passengers, absent a alteration. 
Com m enters w ere unable to provide any  
exam ples of h o w  doing so w ou ld  be 
in im ica l to passenger v esse l operations 
or safety.

Section 39.23 What are the 
requirements concerning contractors to 
owners and operators o f passenger 
vessels?

As noted above, contractors and other 
persons w hom  the PVO u ses to provide  
serv ices to passengers “stand in the 
sh o es” of the PVO w ith  respect to the  
requirem ents o f th is rule. The PVO m ust 
ensure, through provisions in  the  
contracts or other agreem ents w ith  such  
third parties, that the third parties 
com ply  w ith  app licable requirem ents.

Com m enters w ere concerned  w ith  the  
sp eed  at w h ich  contracts m ust be 
updated to reflect contractors’ duties on  
behalf o f a PVO w ith  respect to the 
ADA. A ll contracts m ust be updated  
w ith in  one year from the effective  date 
of th is rule or the contract anniversary  
date, w h ichever one com es sooner. The  
Departm ent b e liev es th is am ount o f tim e  
is su fficien t for com pliance.

A nother com m enter suggested  
exclu d in g  contractors ou tsid e  of the  
U.S. from the requirem ents o f  the rule. 
T his final rule does not app ly  to 
contractors w h o  work w ith  PVOs 
outsid e of the U .S. H ow ever, PVOs are 
encouraged to voluntarily  contract for 
com plian ce  w ith  the ADA to the  
m axim um  degree that foreign/ 
international law s w ill allow .

In reference to paragraph (b), the sam e  
com m enter suggested that the  
requirem ent to inc lu de  “assurance of 
com p lian ce” language in  contracts 
sh ou ld  not be app lied  to contracts 
betw een  cruise lin es and their U.S.- 
based contractors. The com m enter  
expressed  that m odifying contracts to  
add th is required language w ou ld  cause  
an “undue burden” on cru ise lin es and 
w ou ld  be unnecessary due to existing  
ADA requirem ents app licable to U .S.- 
based contractors. There is no sh ow ing  
in  any of the com m ents that the task of 
m aking such  a m odification  to the 
contract w ou ld  be a sign ificant barrier at 
all, let alone an “undue burden .” If, as 
the com m enter suggests, the contractors

are already in  com plian ce w ith  ADA  
obligations, the burden on them  w ou ld  
be negligib le.

Another com m enter questioned  
w h eth er paragraph (b) im p lic itly  
requires the creation of a written  
contract w here the PVO and contractor  
have been operating w ithou t such  a 
contract. There is no m andate for a 
w ritten  contract, though good bu siness  
practices often in v o lv e  w ritten  
contracts. H ow ever, the absence o f a 
w ritten  contract does not excu se  
non com p lian ce  by a PVO resulting from  
the action of a third party acting on its 
behalf. The Departm ent does not need  to 
receive cop ies o f w ritten agreem ents 
betw een  a PVO and a contractor.

Section 39.25 May PVOs refuse to 
provide transportation or use o f a 
passenger vessel on the basis of 
disability?

The Departm ent v iew s any p o licy  or 
action prohibiting a person w ith  a 
d isab ility  from being transported on or 
otherw ise  usin g  a passenger v esse l as 
discrim inatory on its face. If a PVO says 
to a person, literally  or in  effect, “you  
are a person w ith  a d isab ility , therefore 
stay off m y v e sse l,” the PVO w ou ld  
vio late  this rule.

The Departm ent recogn izes that som e  
d isab ilities m ay m ake other passengers  
uncom fortable. That is not a justifiable  
reason to deny access to the v esse l to 
persons w ith  these d isab ilities (see  
paragraph (b)). O nly if  there is a genuine  
safety issue, m eeting the stringent 
criteria ou tlined  in  section  39.27, w ou ld  
the PVO be justified  in  exclu d in g  a 
person because the person has a 
disab ility . Even in  that case, the PVO 
w o u ld  have to provide a w ritten or e- 
m ail exp lanation  to the person w ith in  
10 days of the denial (paragraph (c)).

Two commenters indicated that 
historic vessels may not be able to meet 
the requirements of this section,
A nother com m enter inquired as to 
w h eth er the section  a llo w s the PVO to 
deny a “w h eelch air-bou nd” passenger  
access to a secon d  deck w here the deck  
is  on ly  accessib le  by stairs, or from 
going to a first deck din ing space w h en  
there is no rem aining accessib le  space  
in  the din ing room. The Departm ent 
recognizes that, particularly for v esse ls  
built before the adop tion  of physical 
accessib ility  standards, som e v esse ls  
w ill not enable som e persons w ith  
certain d isab ilities to travel on or to 
obtain som e serv ices aboard the v esse ls. 
For exam ple, an older v esse l m ight not 
have any overnight cabins o f a size  that 
cou ld  accom m odate a person using a 
pow er w h eelch air , or m ight have a 
din ing  area that is on a deck that can be 
a ccessed  on ly  by usin g  steps. The
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D epartm ent w o u ld  not, in  such  a 
situation , regard a PVO’s statem ent to a 
passenger about ex istin g  ph ysica l 
barriers as equivalen t to a p o licy  
d enying transportation on or u se  o f the  
v esse l on the basis o f d isab ility .

A nother com m enter suggested  u sin g  a 
“strict scrutiny” standard for 
determ ining w h eth er a v e sse l’s 
exp lan ation  for denyin g  access is 
reasonable. The “strict scrutiny” legal 
standard is  u sed  for assessing  
constitu tiona l law  issu es, and it is not 
su itab le for this situation.

M any o f  the com m ents regarding th is  
section  u ltim ately  addressed v esse l 
construction  and the d ifficu lty  in volved  
in  han d ling  num erous passengers w ith  
m obility  aids. T his rulem aking im poses  
no duty on PVOs to m ake alterations to 
their v e sse ls  to accom m odate d isab led  
passengers, beyond  existing ADA  
requirem ents for T itle  II (program  
accessib ility ) or T itle III (readily  
achievab le  barrier rem oval) entities.

A s w as p o in ted  out by com m enters in  
the pu blic  m eeting, passenger v esse ls  
operate a custom er service  oriented  
b u sin ess that necessitates  
accom m odating passenger requests 
w h en ever  possib le . H ow ever, th is rule  
does not ca ll on PVOs to do the  
p h y sica lly  im possib le. For instance, 
su p p ose  a v esse l has entries/corridors 
that are 30 in ch es w id e  and a passenger  
u ses a m obility  aid  that is 36 inch es  
w id e. T he passenger is not able to be 
p h y sica lly  accom m odated through those  
corridors using th is dev ice  and the PVO 
w o u ld  not be in v io la tion  o f th is rule.
(Of course, if  the passenger ch o se  to u se  
an alternative m obility  dev ice  that cou ld  
fit the space, the passenger w o u ld  have  
to be provided access using the  
alternative dev ice .)

Section 39.27 Can a PVO take action 
to deny transportation or restrict 
services to a passenger with a disability 
based on safety concerns?

T his section  states that a PVO can 
d eny transportation or restrict services  
to a person w ith  a d isab ility  w h en  
n ecessita ted  by legitim ate safety 
requirem ents. Legitim ate safety  
requirem ents cannot be based on m ere 
sp ecu lation , stereotypes, or 
generalizations about in d iv id u a ls  w ith  
d isab ilities. T hey can be based on ly  on  
actual, dem onstrable safety risks. The  
rule w o u ld  also  perm it a PVO to deny  
or restrict transportation of a passenger  
w ith  a d isab ility  in  the event that the  
passenger p osed  a direct threat to 
others. W hile there is no recordkeeping  
requirem ent in the rule, a PVO that 
c la im s legitim ate safety requirem ents as 
the basis for any restriction  on  a 
passenger w ith  a d isab ility  sh ou ld  be

prepared to justify the actual safety 
basis for its restriction. This would be 
an important issue in the review of a 
complaint by the cognizant Federal 
agency.

Section 39.29 May PVOs lim it the 
numbers o f passengers with a disability 
on a passenger vessel?

The Department views any policy 
limiting the number of passengers w ith 
a disability on a vessel as discriminatory 
on its face. However, the cruise industry 
and several PVOs commented that 
limiting the number of passengers with 
mobility aids might be necessary based 
on what a vessel can accommodate 
either physically or with current staff 
levels. The Department understands 
these comments but believes it is 
necessary to differentiate between 
disabled individuals w ith mobility 
impairments as opposed to persons w ith 
other disabilities such as hearing or 
vision impairments. PVOs do not have 
any need to limit the number of 
disabled individuals w ithout a mobility 
impairment.

However, the Department does 
recognize that vessel weight and 
stability requirements may necessarily 
lim it the number of disabled passengers 
requiring wheelchairs or other powered 
mobility devices that can safely be 
physically accommodated on board at 
any one time. For example, if there are 
already two individuals on board the 
vessel using power wheel chairs, and 
accommodating a third such individual 
would create weight or stability issues 
that would threaten the safety of the 
vessel and persons aboard it, the 
Captain could deny transportation to the 
third individual on the basis of a 
legitimate safety requirement. The 
Department anticipates that this issue 
would arise only on relatively small 
vessels [e.g., a small water taxi), not on 
larger vessels (e.g., a cruise ship, the 
Staten Island ferry).

The Department also recognizes that, 
on some smaller vessels, the physical 
lim itations of the vessel may impose 
limits on the number of wheelchairs or 
other mobility devices that can 
physically fit. This provision is not 
intended to require, for example, that 10 
wheelchairs must be accommodated on 
a vessel where there is physical space 
for only four.

Section 39.31 May PVOs lim it access 
to transportation on or use o f a vessel 
on the basis that a passenger has a 
communicable disease?
Section 39.33 M ay PVOs require a 
passenger with a disability to provide a 
m edical certificate?

These related provisions are intended 
to lim it PVOs’ discretion to impose 
requirements or restrictions on 
passengers on medical grounds. Most 
disabilities are not medical conditions: 
A person is not ill because he or she 
cannot see, hear, or walk, and applying 
a medical model to many disabilities is 
inappropriate. On the other hand, 
people with some communicable 
diseases may have a disability as the 
result of their disease and can pose 
health threats to others on board the 
vessel.

With respect to communicable 
diseases, the PVO cannot deny or 
restrict transportation on or use of a 
passenger vessel on the basis that the 
passenger has a communicable disease, 
unless the PVO acts (1) on the basis of 
a determination by a public health 
authority or (2) the PVO is able to make 
a two-pronged determination. One 
prong is the severity of the health 
consequences of a disease; the other is 
w hether the disease can readily be 
communicated by casual contact. Only 
if a disease has both severe 
consequences to the health of other 
persons and  is readily communicable by 
casual contact could a PVO legitimately 
deny or restrict transportation.

For example, HIV/AIDS has severe 
health consequences, but is not readily 
communicable by casual contact. The 
common cold is readily communicable 
by casual contact but does not have 
severe health consequences. 
Consequently, having a cold or AIDS 
would not be a basis on which a PVO 
could limit a person’s transportation on 
or use of a vessel. Probably the best 
recent example of a disease that meets 
both criteria is Severe Acute Respiratory 
Syndrome (SARS), and a readily 
human-to-human transmissible flu 
pandem ic with severe effects on persons 
contracting the disease or an outbreak of 
norovirus would also qualify.

It should be noted that there could be 
some circumstances in which the two 
criteria m entioned in this section could 
interact. For example, a public health 
authority could issue an alert or 
recommendation concerning the travel 
by people with a particular disease, but 
not make a determination that such 
persons could not travel at all. In these 
circumstances, a PVO could still restrict 
travel by persons with the disease if it 
met both the casual contact
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transm ission  and severe health  
con seq u en ces prongs o f the regulatory  
test in  th is section .

It is im portant that, in  addressing  
com m u nicab le  d isease  issu es, PVOs act 
in  a nondiscrim inatory w ay. P o lic ies  for 
exclu d in g  passengers on the basis of 
com m u nicab le  d isease  or illn e ss  m ust 
not be exercised  to exclu d e  disab led  
passengers d isproportionately. For 
exam ple, if  on ly  deaf in d iv id u a ls w ith  
norovirus are den ied  boarding, w h ile  
hearing passengers w ith  the sam e  
co n d itio n  are a llow ed  to board, there 
w o u ld  be a v io la tion  o f th is rule.

In any case  in  w h ic h  a m edica l 
certificate m ay be required or a 
lim itation  on  a passenger’s travel be 
im p osed  because o f  a com m u nicab le  
disease , the lim itation  w o u ld  ha v e  to be 
the m in im um  needed  to deal w ith  the  
m ed ica l issu e  involved . For exam ple, 
the PVO w o u ld  not be authorized to 
deny transportation to an in d iv id u a l if  
a less drastic alternative, such  as the  
passenger’s use  o f m edica l m easures 
that w ou ld  reduce the lik e lih o o d  o f the  
transm ission  of an illn ess , is available.

If a PVO refuses transportation to a 
passenger w ith  a d isab ility  on grounds 
related to a com m unicable  d isease  or 
other m ed ica l cond ition , the PVO m ust 
perm it the passenger to travel or u se  the  
v esse l (or a com parable v esse l for a 
com parable trip) at a later availab le date 
w ith in  one year at the sam e price as the  
original trip or, at the p assenger’s 
discretion , provide a refund. If there is 
not an available date for the passenger  
to be rebooked w ith in  one year, a refund  
w o u ld  have to be provided.

Section  39.31 w o u ld  prohibit a PVO 
from requiring a m edica l certificate in 
any situation  other than the  
com m u nicab le  d isease  situation  
d iscu ssed  in  section  39.31. This 
represents a change from the NPRM , in  
w h ich  the Departm ent proposed  to 
perm it m edical certificates in  
circu m stan ces su ch  as the u se  of  
personal oxygen  su p p lies  or a 
determ ination by v esse l personn el that 
an in d iv id u a l cou ld  not travel 
su ccessfu lly  w ithou t requiring 
extraordinary m edical assistance. The  
Departm ent b e liev es that, in  the  
passenger v esse l context (as d istin ct 
from airline service, on w h ich  these  
proposals w ere m odeled ), the risks that 
these  proposals w ere in tended  to 
address are m uch less probable, and that 
im posin g  m edica l certificate  
requirem ents on passengers are 
co n seq u en tly  not justified.

T w o com m enters objected to a llow in g  
the PVO to require m ed ica l certification  
from a d isab led  in d iv id u a l under any 
circum stance. Other com m enters w ere  
in favor of requiring m edical

docum entation  under all circum stances. 
A nother com m enter suggested  a llow in g  
PVOs to restrict the num ber of 
passengers w ith  d isab ilities that are at a 
very h igh risk o f requiring em ergency  
and /or exten sive  m edical care during  
the course o f the voyage. A s noted  
above, the Departm ent b e liev es that 
provisions of th is kind are unnecessary  
and could  lead to unfair ex c lu sio n s or 
restrictions for passengers. W e therefore 
did not in c lu d e  such  provisions in  the  
final rule.

Section 39.35 May PVOs require a 
passenger with a disability to provide 
advance notice that he or she is 
traveling on or using a passenger vessel 
when no special services are sought?
Section 39.37 M ay PVOs require a 
passenger with a disability to provide 
advance notice in order to obtain 
particular auxiliary aids and services or 
to arrange group travel?

T hese related section s make clear that 
it is never appropriate for a PVO to 
require a person to provide advance  
notice  sim ply  that he or she is p lanning  
to travel, just because h e  or she has a 
disab ility . The PVO ’s nondiscrim inatory  
p o lic ie s  and practices sh ou ld  be in  
place, regardless. On the other hand, 
there m ay be sp ec ific  circum stances in  
w h ich  provision  of advance n otice  is  
needed . T hese in c lu d e  to groups o f 10 
or m ore passengers w ith  d isab ilities  
traveling together and the provision  of 
a particular auxiliary aid or service [e.g., 
a sign language interpreter). N um erous 
com m ents w ere received  on these  
p rovisions. The m ain thrust o f these  
com m ents w as that PVOs need to know  
w hat sort o f d isab ilities their passengers 
have in order to adequately p lan  to 
accom m odate them  from both a safety 
p erspective  and to provide them  the 
best experien ce possib le . The  
D epartm ent is sym pathetic to th is  
p o sitio n  and seeks to balance the right 
of privacy of the passengers w ith  the  
n eed  o f PVOs to plan to accom m odate  
and provide services to passengers. 
Passengers w ith  a disab ility  are not 
required to identify  th em selves as 
disab led  w h en  they  are seeking no 
sp ecia l priv ileges or serv ices or 
auxiliary aids or services. PVOs can 
leg itim ately  suggest that passengers 
w ith  d isab ilities voluntarily  self- 
d isc lo se  needs for sp ec ia l priv ileges or 
serv ices, and it m ay be prudent for 
passengers to do so in  order to avoid  
confusion .

H ow ever, w ith  respect to groups of  
passengers w ith  d isab ilities traveling  
together, a passenger m ay be required to 
identify  that need  to the PVO at the tim e  
of reservation. L ikew ise, a passenger

seek ing  a particular auxiliary aid or 
service m ay be required to provide  
advance notice. PVO s’ reservation and  
inform ation system s m ust ensure that 
w h en  passengers provide th is notice, 
the inform ation is transm itted clearly  
and on tim e to persons w h o  need to 
provide the serv ices involved . PVOs 
should  consider so lic itin g  inform ation  
regarding the need  for sp ecia l assistance  
from all persons m aking a reservation.

Section 39.39 How do PVOs ensure 
that passengers with disabilities are able 
to use accessible cabins?

T he Departm ent anticipates that the 
forthcom ing A ccess Board g u id elin es  
w ill  address the scop ing  and  
d im en sion s o f accessib le  cabins on new  
or altered v esse ls. W hile th is rule 
consequ en tly  does not require vesse ls  
w ith  overnight accom m odations to have  
accessib le  cabins, w e  recognize that 
cabins identified  by PVOs as accessib le  
do exist on som e v esse ls. T his section  
concerns h ow  PVOs w ou ld  m ake sure 
that passengers w ith  d isab ilities actually  
are able to get those accessib le  cabins. 
The Departm ent recognizes that non ­
disab led  passengers, understanding that 
a ccessib le  cabins are som ew hat m ore 
room y than other cabins in  the sam e  
class o f serv ice, m ay som etim es seek to 
reserve those cabins, m aking them  
unavailab le to passengers w ith  
d isab ilities.

T he NPRM proposed a system  in  
w h ich  a passenger requesting an 
a ccessib le  cabin w o u ld  be required, at 
the PVO’s request, to present 
d ocum entation  of the physical 
con d ition  that necessita tes use  o f an 
a ccessib le  cabin, at w h ich  point their  
reservations w o u ld  trum p even  earlier 
reservations for an accessib le  cabin  
m ade by non-disab led passengers, 
though no passengers w o u ld  ever be 
“b u m ped” from the voyage as a result. 
Som e com m enters objected to having to 
provide m edical docum entation . Others 
said  that passengers w ith  d isab ilities  
sh ou ld  be able to book an accessib le  
cabin up to the day of sa iling , w h ile  
other com m enters stated that 
reservations for accessib le  cabins should  
be m ade w ith in  a set tim e frame (i.e., 72 
hours) before departure.

In response to com m ents, the 
Departm ent is deleting the proposed  
requirem ent that passengers provide  
d ocum entation  of their d isab ility  and 
revising the reservation requirem ents. 
Instead, the final rule in c lu d es w hat w e  
b eliev e  is a sim pler system , in  w h ich  
a ccessib le  cabins m ust be w ith h eld  from 
reservation un til all cabins in  that class 
o f serv ice  have b een  reserved. If a 
passenger w ith  a d isab ility  requests a 
rem aining accessib le  cabin, then  the
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passenger with a disability gets that 
cabin. However, once all the other, non- 
accessible cabins have been booked, the 
PVO may, if it chooses, book the cabins 
for non-disabled passengers.

While the final rule does not require 
or permit medical docum entation for 
persons reserving accessible cabins 
because they have a disability, PVOs 
have to ask persons seeking to reserve 
such a cabin whether they have a 
disability that requires use of the 
accessibility facilities provided in the 
cabin. In addition, PVOs may require a 
written attestation from the passenger 
that her or she needs the accessible 
features provided in the cabin. These 
provisions are modeled on an approach 
that is sometimes used concerning 
reserving accessible seating sports 
stadiums. PVOs must also investigate 
the potential misuse of accessible cabins 
and can take action against abusers (e.g., 
a PVO may deny transportation to a 
non-disabled individual who books an 
accessible cabin on the basis of a 
m isrepresentation that the individual 
has a disability).

The Department recognizes that some 
existing vessels may not have accessible 
cabins in all classes of service. PVOs, 
however, cannot properly impose costs 
on disabled passengers because vessels 
lack accessible cabins in some classes of 
service. If a passenger with a disability 
wants to travel in a less costly class of 
service, rather than a more expensive 
class, but the PVO has chosen to make 
adequate numbers of accessible cabins 
available only in more other expensive 
classes of service, the PVO must make 
accessible cabins available to passengers 
with disabilities at no more than the 
cost of the class of service the passenger 
requests. Under a nondiscrim ination 
rule, disabled passengers, like all other 
passengers, should be able to purchase 
accommodations they can use at a price 
they are willing to pay.
Section 39.41 May a passenger with a 
disability be required to travel with 
another person?

The Department regards requiring a 
passenger w ith a disability to travel 
w ith another person, just because that 
person has a disability, as 
discriminatory on its face. Such a 
requirem ent is not only an affront to the 
independence and dignity of the 
passenger, but may sometimes make 
travel cost-prohibitive. In the NPRM, the 
Department proposed allowing PVOs to 
require a personal or safety assistant in 
some circumstances. This proposal was 
based on a parallel section of the ACAA 
rule. However, in the specific situation 
of passenger vessel transportation 
(which differs from air travel in a

number of important respects), the 
Department believes that allowing PVOs 
to require an assistant could lead to 
abuse, and is not likely to be necessary 
in any event. The rule clearly states that 
crew members are not required to assist 
passengers w ith personal functions like 
eating, dressing, or toileting. Passengers 
who need assistance with these 
functions will therefore be aware that 
they cannot expect crew members to 
perform these functions and, 
consequently, will choose to travel w ith 
a companion if they need to. Vessel 
personnel are likewise trained to 
perform safety functions for all 
passengers.

One commenter asked if the PVO is 
allowed to require a personal caretaker 
for each disabled person where a group 
of passengers with a disability intend to 
bring only one caretaker for the group. 
Given that the rule does not permit 
requirements to travel with an attendant 
at all, the PVO could not impose such 
a requirement. Another commenter 
stated that this provision of the rule 
places all responsibility for care on the 
PVO regardless of the credibility of the 
passenger’s claim of independence. 
Again, vessel personnel do not have 
personal care obligations with respect to 
passengers with disabilities. We do not 
believe that a passenger with a disability 
who cannot eat w ithout assistance is 
likely to embark on a lengthy voyage 
without someone to help with eating.

Section 39.43 May PVOs impose 
special charges on passengers with a 
disability fo r providing services required 
by this rule?

Price discrimination is forbidden. 
PVOs may not charge higher fares to 
passengers w ith disabilities than to 
other passengers. PVOs cannot impose 
surcharges on passengers with 
disabilities, or any sort of extra or 
special charges for facilities, equipment, 
accommodations, or services that must 
be provided to passengers because they 
have a disability. This prohibition 
would apply not only to formal charges 
made by the PVO itself, but to informal 
charges that PVO personnel might seek 
to impose or pressure passengers w ith a 
disability to pay. For example, if a 
vessel cannot be boarded by a 
wheelchair user without assistance [e.g., 
because the boarding ramp slope is too 
steep), it would not be appropriate for 
vessel personnel who provide boarding 
assistance to ask, pressure, or imply that 
the wheelchair users should provide a 
tip for the assistance.

One of the important implications of 
the prohibition on price discrimination 
concerns situations in w hich an 
accommodation for a person with a

d isab ility  is available on ly  in  a more 
ex p en siv e  type or class o f service than  
the passenger requests. The m ost 
im portant app lication  of th is princip le  
concerns reservations for accessib le  
cabins, w h ich  are governed by section  
39.39. H ow ever, the sam e princip le  
w o u ld  apply to other services or 
accom m odations on board som e sh ips 
as w e ll. The only com m ent regarding 
th is sec tio n  stated that passengers 
requiring an accessib le  cabin should  be 
provided the sam e pricing op tions  
available to passengers w h o  do not 
require an accessib le  cabin. T his section  
as w ritten ensures this to be the case.

Section 39.45 May PVOs impose 
restrictions on passengers with a 
disability that they do not impose on 
other passengers?
Section 39.47 May PVOs require 
passengers with a disability to sign 
waivers or releases?

T hese related section s [i.e., section s
39.45 and 39.47) w o u ld  forbid 
restrictions on passengers w ith  a 
disab ility  that are not im posed  on  other 
passengers, inc lu d ing  requirem ents to 
sign  w aivers or releases either for 
th em selves or their assistive  devices.
The kinds of restrictions these sections 
address are restrictions created by PVO 
policy. The Department is aware that, 
particularly pending the adoption of 
passenger vessel physical accessibility 
standards, portions of existing vessels 
may well be inaccessible to some 
passengers with a disability. 
Inaccessibility of this kind would not 
violate these sections, but an 
adm inistrative rule declaring certain 
portions of a vessel off limits to a 
passenger with a disability would, if 
that rule did not apply equally to all 
passengers. Likewise, waivers of 
liability or releases not required of all 
passengers cannot be required of 
passengers with a disability (including, 
but not limited to, waivers or releases 
concerning mobility devices).

Section 39.51 What is the general 
requirement for PVOs’ provision o f 
auxiliary aids and services to 
passengers?

This section requires PVOs to 
effectively communicate with 
passengers with disabilities, through the 
use of auxiliary aids or services where 
needed. This obligation includes 
effectively conveying information so 
that both the passenger and the PVO can 
be understood and understand what is 
being communicated. The language of 
the final rule distinguishes between the 
somewhat different obligations of public 
and private entities with regard to the
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provision of auxiliary aids and services, 
and states the fundamental alteration 
and undue burden exception to these 
requirements. PVOs, not individuals 
with disabilities, have the responsibility 
to provide needed auxiliary aids and 
services.

“U ndue burden” is one of the  
fundam ental con cep ts in d isab ility  law , 
app ly in g  in a variety of contexts. The  
basic  defin ition  of w hat con stitu tes an 
u n du e burden is  stated in the 
D epartm ent of Justice T itle III rule, 28 
CFR 36,104, as being som eth ing that 
in v o lv es sign ificant d ifficu lty  or 
expense. In determ ining w hether an 
action  w ou ld  result in an un du e burden, 
the factors that the DOJ defin ition  lists, 
adapted to the passenger v esse l context, 
inc lu de

(1) T he natu re  and  cost of the  action  
n eed ed  to com ply  w ith  Part 39 requ irem ents;

(2) T he overall financial resources of the  
PVO invo lved , th e  num ber of persons 
em ployed  by the  PVO; the  effect on expenses 
and  resources; leg itim ate safety requ irem en ts 
tha t are necessary  for safe operation  of the 
vessel; or the im pact o therw ise  of the action  
u p o n  the o pera tion  of vessel;

(3) T he geographic separa teness, and  the 
adm in istra tiv e  or fiscal re la tionsh ip  o f PVO 
in  question  to any paren t corpora tion  or 
entity;

(4) If app licab le , the overall financial 
resources o f any  p aren t co rpora tion  or entity; 
the  overall size o f  the  p aren t co rpora tion  or 
e n tity  w ith  respec t to th e  num ber of its 
em ployees; the num ber, type, and  location  of 
its facilities; and

(5) If app licab le , the type of opera tion  or 
o pera tions of any p aren t corpora tion  or 
en tity , inc lu d in g  the  com position , struc tu re , 
and  functions of the  w orkforce of the p aren t 
co rpora tion  or entity,

DOJ provides further inform ation about 
its app lication  o f the concep t in  the  
pream ble to its T itle III regulation  
(d iscu ssio n  of 28 CFR 36.303(f), see 
h ttp :// www. a da ,gov/reg3a. html).

It must be emphasized that because 
something creates some degree of cost 
and difficulty, it is not necessarily an 
undue burden. There are “due burdens,” 
costs and difficulties that must be borne 
in order to afford nondiscriminatory 
service to individuals w ith disabilities. 
As the factors in the DO] definition 
indicate, what may be an undue burden 
for a small entity (e.g., because it would 
“break the bank” for that entity, making 
profitable operation impossible) may be 
a “due burden” that would be “small 
change” to a larger entity. Requiring an 
extensive and very expensive service to 
meet a minor, transitory need might be 
undue because it is disproportionate. 
“Undue burden” determinations 
inevitably involve the exercise of 
informed judgment about the facts of a 
given situation, but the bar is intended

to be high: The concept is not intended 
to provide a free pass to entities to avoid 
nondiscrim ination obligations. It should 
be emphasized, in the context of 
auxiliary aids and services, that even if 
one particular auxiliary aid or service 
creates an undue burden, the PVO 
retains an obligation to provide effective 
communication through use of another 
auxiliary aid or service that is not 
unduly burdensome.

One commenter said that, in order for 
a PVO to effectively communicate with 
individuals with hearing and visual 
impairments, the PVO should install 
advanced technology for videophones 
and instant messaging on its vessel. The 
Department believes it would be 
premature, as well as outside the scope 
of the notice for this rulemaking, to 
require a particular technology or vessel 
communication system at this time, but 
this is an issue that could be addressed 
as part of the future accessibility 
standard rulemaking.

Section 39.53 What information m ust 
PVOs provide to passengers with a 
disability?

The Department recognizes that some 
existing vessels may not be able to be 
made accessible to people with mobility 
impairments and that some ports (e.g., 
some foreign ports at w hich a cruise 
ship calls) may not be usable by persons 
w ith some disabilities. This section 
requires PVOs to inform people with 
disabilities, accurately and in detail, 
about what they can expect.

Such  inform ation includes: (1) A ny  
lim itations o f the usability  o f the v esse l  
or portions o f the v esse l by p eop le  w ith  
m obility  im pairm ents; (2) any  
lim itations on the accessib ility  of 
boarding and disem barking at ports at 
w h ich  the v esse l w ill call [e.g., because  
of the use of in accessib le  lighters or 
tenders as the m eans of com ing to or 
from the vessel); (3) any lim itations on  
the accessib ility  o f services or tours 
ancillary to the transportation provided  
by the v esse l concerning w h ich  the PVO 
m akes arrangem ents available to 
passengers; (4) lim itations on the ability  
of passengers to take a service  anim al off 
the v esse l at a foreign port (e.g., because  
of quarantine regulations); and [5] the  
particular auxiliary aids or services 
available to passengers w ith  hearing or 
v isio n  im pairm ents for each of the  
various on-board activ ities and services  
that require advance notice  in order to 
be m ade available. W ith th is  
inform ation, potential passengers w ith  a 
disab ility  can make an inform ed ch o ice  
about w hether seeking transportation on  
a particular v esse l is w orth their w h ile .

One commenter suggested that 
providing information about boarding

and disembarking only to those 
passengers that self-identify as having a 
disability may cause confusion and bad 
feelings among those passengers with 
disabilities that did not self-identify. 
Moreover, the commenter recommended 
making such information available in all 
promotional materials including pre­
boarding information, Web site, 
advertisements, the Daily Program, and 
in all brochures. The Department 
believes that there is merit in providing 
such information generally to all 
passengers. However, if a PVO provides 
this information to people who ask for 
it in order to accommodate a disability, 
that is sufficient to meet the PVO’s 
obligation under the rule,

Section 39.55 M ust information and  
reservation services o f PVOs be 
accessible to individuals with hearing or 
vision impairments?

This section applies to information 
and reservation services made available 
to consumers in the United States, 
regardless of the nationality of a PVO or 
where the personnel or equipment 
providing the services are themselves 
based. If a PVO provides telephone 
reservation or information service to the 
public, the PVO must make this service 
available to individuals who are deaf or 
hard-of-hearing through use of a text 
telephone (TTY) or a TTY relay service 
(TRS). In response to comments 
received on this section, the Department 
will not require each PVO to have 
access to a text telephone, so long as 
they can receive calls through a text 
telephone relay service.

One commenter stated that this 
provision should include a Web 
accessibility requirement following the 
World Wide Web Consortium standards. 
The Department is aware that Web 
accessibility is an important issue for 
people with disabilities, and we will 
address this subject further during the 
next phase of passenger vessel 
rulemaking.

Another commenter recommended 
that individuals such as travel agents 
and boat crew who interact with 
consumers should receive training on 
what disability access is available. In 
reference to travel agents, the 
Department believes this is outside the 
scope of this rulemaking. As for 
employees, comments from PVOs 
asserted that crews are already trained 
to accommodate passengers with 
disabilities. The Department may 
further consider training requirements 
for crews during the development of the 
next phase of the passenger vessel 
rulemaking.
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Section 39.57 M ust PVOs make copies 
o f this rule available to passengers?

PVOs m ust m aintain a current copy  of 
the text o f th is rule on each v esse l and 
in  every term inal w h ic h  they  serve. The  
co p y  m ay be a paper copy or a digital 
co p y  so long as it can be ea sily  
referenced by PVO em p loyees and by 
passengers u p on  their request. 
C om m enters supported th is section  as 
w ritten. Private sector PVOs w h o  do not 
receive Federal financial assistance are 
not required to m ake a copy  o f the rule 
availab le in languages other than  
English . H ow ever, any PVOs that do 
receive Federal financial assistance  
sh ou ld  be aware o f their obligations  
concern ing  persons w ith  low er English  
proficien cy  under T itle VI o f the C ivil 
Rights A ct o f  1964, as am ended, and 
app licab le  E xecu tive Orders and  
regulations. A s part of a PVO’s 
obligation  to com m u nicate  effective ly , a 
PVO m ust m ake co p ies availab le in  
accessib le  formats on request, subject to 
the fundam ental alteration p rov ision s of 
sec tio n  39.51(c). If provision  o f the  
inform ation is not feasib le in one  
a ccessib le  format, b ecause it w o u ld  
in v o lv e  a fundam ental alteration, then  
another a ccessib le  format w o u ld  have to 
be m ade available.

Section 39.61 What requirements m ust 
PVOs m eet concerning the accessibility 
o f terminals and other landside 
facilities?

T his sec tio n  ap p lies to land side  
fac ilities that the PVO ow n s, leases, or 
controls in  the U.S. It requires 
com p lian ce  w ith  the sam e ADA  
obligations as app ly  to other types of 
transportation facilities under 49 CFR 
part 37.

If the PVO does not ow n , lease, or 
control a facility , th en  the requirem ents 
of th is  sec tio n  do not app ly  to it (there 
m ay w e ll be situations in  w h ich  a 
p u blic  entity  or another private entity  
w o u ld  o w n  or control the facility , in  
w h ich  case the other entity w o u ld  have  
its o w n  AD A  and /or section  504  
obligations). In the case o f a foreign  
facility , w here AD A  or section  504 rules 
w o u ld  not app ly  in  their ow n  right, 
facility  a ccessib ility  w o u ld  then becom e  
a m atter o f the la w  of the country in  
w h ich  the facility  is  located.
Com m enters recom m ended that this 
section  sh ou ld  be a p p lied  to facilities  
both in sid e  and outsid e of the US. 
H ow ever, as noted in  the d iscu ssio n  of 
the d e fin itio n  of “fac ility ,” the 
Departm ent can app ly  th is regulation  
o n ly  to facilities located in  the U.S, 
s in ce  the ADA does not app ly  to 
lan d sid e  facilities in  foreign territory.

The rule makes a familiar three-part 
breakdown of accessibility 
responsibilities for covered facilities, 
similar to that found in DOT’s existing 
ADA regulations (see 49 CFR part 37, 
subpart C). New facilities must meet 
accessibility standards from the 
beginning. In the case of an alteration, 
the altered portion of the existing 
facility has to be brought up to the same 
accessibility standards applicable to 
new facilities. For existing facilities not 
otherwise being altered, the PVO has to 
ensure that the facility is able to be used 
by a passenger with a disability to 
access the PVO’s vessel. This could be 
achieved through a variety of means. As 
under other applications of the ADA, 
requirements for public sector entities 
under Title II and private sector entities 
under Title III differ somewhat with 
respect to existing facilities (i.e., 
program accessibility vs. readily 
achievable barrier removal). These 
differences are stated in paragraph (c) of 
this section.

We note that there may be many 
situations in  which a PVO shares 
accessibility responsibilities with 
another party. For example, a PVO may 
lease a portion of a port facility that is 
owned by a private or public entity. The 
PVO has responsibilities under this Part; 
the other entity may have 
responsibilities in its own right under 
Title II or III or the ADA and under 
section 504. In these cases, it would be 
up to the parties involved to allocate the 
responsibilities among themselves, so 
that they jointly ensure that accessibility 
requirements are met for the facility. 
Where the PVO does not own, lease, or 
control a facility, the PVO has no 
responsibility for making accessibility 
changes under this rule.

One commenter recommended that 
facilities used by small vessels should 
be exempt from this section. The 
Department again finds no basis for 
lim iting the applicability of this 
provision based on vessel size. A 
landside facility operated by a small 
vessel PVO has no different status from 
one operated by a large PVO for ADA or 
section 504 purposes.
Section 39.63 What modifications and  
auxiliary aids and services are required 
at terminals and other landside facilities 
for individuals with hearing or vision 
impairments?

This section specifies that effective 
communication that has to be provided 
at terminals and other landside facilities 
to ensure that persons with sensory 
impairments will be able to request and 
receive the information otherwise 
available to the public, concerning such 
subjects as ticketing, fares, and

schedules. A few commenters said that 
PVOs should not have to make changes 
to facilities that the PVO does not own 
or operate. Again, where the PVO does 
not own, lease, or control a facility, the 
PVO has no responsibility for making 
accessibility changes to the facility 
under this rule. Moreover, effective 
com munication can be achieved 
through means, like auxiliary aids and 
services, that would not require 
modifications to facilities where a PVO 
is not able to make changes to the 
facility.

The Department proposed a one-year 
phase-in for both existing and new 
facilities in order to allow PVOs to 
explore and implement the best 
communications options for their 
customers and business operations. One 
commenter expressed that there should 
not be a phase-in period for this 
provision and that it should become 
effective immediately due to current 
technology and existing ADA 
requirements. The Department agrees, 
and in this final rule, makes this 
provision effective when the rule goes 
into effect.
Subpart E—Accessibility o f Vessels

This subpart is reserved. It is a place­
holder for the subsequent inclusion of 
passenger vessel physical accessibility 
standards based on future Access Board 
guidelines. We emphasize that this rule 
does not create standards for the design 
and construction of vessels and does not 
impose requirements to alter existing 
vessels for the purpose of accessibility. 
PVOs remain obligated, of course, to 
meet existing ADA requirements for 
readily achievable barrier removal (Title 
III) or program accessibility (Title II).

Section 39.81 What assistance m ust 
PVOs provide to passengers with a 
disability in getting to and from a 
passenger vessel?

This section does not deal with 
boarding a vessel, as such. Rather, it 
deals w ith how people get to the point 
of boarding a vessel, in terms of land 
transfers [e.g., a bus between the airport 
and the terminal) and in actually 
moving through the terminal and 
boarding process up to the point of 
getting onto the vessel, where the PVO 
or a contractor to the PVO provides their 
services. PVOs are responsible for 
making sure that these services are 
accessible to people with disabilities. 
Representatives of the cruise line 
industry commented that requiring 
cruise lines to ensure the accessibility of 
services provided by third-party 
independent contractors, such as 
transportation to or from the cruise ship, 
would be unreasonable and a denial of
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due process. This rule does not impose 
such an obligation if the PVO and the 
service provider, such as a taxi 
company, have no contractual 
relationship. This provision will not 
have extraterritorial application and 
will apply only w ith respect to 
term inals located in the U.S.

Section 39.83 What are PVOs’ 
obligations for assisting passengers with 
a disability in getting on and o ff a 
passenger vessel?

The optimal solution for boarding a 
vessel involves a passenger with a 
disability being able to board 
independently (e.g., via a level-entry 
ramp). The Department realizes that 
there will be many situations where this 
optimal solution does not exist. In these 
situations, the PVO is responsible for 
providing assistance that enables a 
passenger with a disability to get on or 
off the vessel. As noted above, this rule 
does not require vessel personnel to do 
the physically impossible w ith respect 
to providing boarding assistance. One 
commenter asked how a PVO is to 
decide between a passenger who is “not 
able to get on or off a passenger vessel 
w ithout assistance” and one who can 
“readily get on or off a passenger vessel 
w ithout assistance.” In such a situation 
the PVO should ask the passenger 
w hether he/she wants or needs 
assistance.

We note that a number of comments 
represented that these services are 
already being provided in many 
instances, so we believe it is fair to 
suggest that this requirem ent would not 
create significant added burdens for 
PVOs. We also note that this provision 
pertains to normal boarding and 
disembarkation from a vessel.
Obviously, in the case of an “abandon 
ship” or other emergency situation, crew 
should use any means necessary to 
ensure that all passengers can safely 
evacuate.

The Department appreciates the 
comments received regarding accessible 
boarding systems and will use them to 
inform a future rulemaking in this area 
when the Access Board has provided 
appropriate standards on which a 
regulation can be based.

Section 39.85 What services m ust 
PVOs provide to passengers with a 
disability on board a passenger vessel?
Section 39.87 What services are PVOs 
not required to provide to passengers 
with a disability on board a passenger 
vessel?

These sections concern services that 
PVOs must provide or, alternatively, do 
not need to provide to passengers with

a disability. The services a PVO must 
provide include movement about the 
vessel, but only with respect to portions 
of the vessel that are not accessible to 
passengers with a disability acting 
independently. To the extent that a PVO 
makes accessibility improvements to a 
vessel, the PVO can probably reduce its 
obligation to provide this service. When 
food is provided to passengers, PVO 
personnel must help passengers w ith a 
disability to a limited degree, including 
opening packages and identifying food, 
or explaining choices. Assistance in 
actual eating or other personal functions 
(e.g., toileting or provision of medical 
equipment or supplies or assistive 
devices, beyond what is provided to all 
passengers) is not required. Effective 
communication of all on-board 
information is required.

Several commenters expressed that 
PVOs should be required to provide 
closed captioning on televisions, 
interpreters aboard the vessel (in 
theatres or other “public” rooms aboard 
the vessel), and wheelchairs for use by 
passengers. In this rulemaking, the 
Department is not mandating the use of 
any specific means of communication, 
though televisions, if provided for 
passengers, must have closed 
captioning. Otherwise, PVOs’ obligation 
is to provide effective communication, 
through the use of auxiliary aids and 
services as appropriate for Title II or III 
entities, as the case may be. As for 
wheelchairs or other assistive devices, 
the Department believes this is the 
responsibility of the passenger and not 
the PVO, except to the extent that the 
PVO would need a wheeled mobility 
assistive device to provide boarding 
assistance to an individual who does 
not normally use such a device but 
could not board the vessel w ithout one 
(e.g., a semi-ambulatory person who can 
walk on a level surface but would have 
difficulty w ith a steep boarding ramp).

One commenter also expressed that 
sign language interpreters should be 
provided on vessels traveling inside and 
outside of the U.S. Use of sign language 
interpreters is one type of auxiliary aids 
and services, which may be provided 
subject to the fundamental alteration 
provisions of section 39.51(c).

Section 39.89 What requirements 
apply to on-board safety briefings, 
information, and drills?

This section specifies that safety- 
related information must be 
communicated effectively to passengers 
with disabilities. This would include 
the use of auxiliary aids and services, 
where needed. Safety videos would 
have to be captioned or have an 
interpreter inset, in order to make the

inform ation availab le to persons w ith  
im paired hearing. Providing safety  
inform ation in  th is w a y  is a key  
com ponent o f effective com m u nication  
of th is m aterial to in d iv id u a ls w h o  are 
deaf or w h o  have hearing im pairm ents. 
Passengers w ith  d isab ilities m ust be 
enabled to participate in  evacuation and 
other safety drills, and inform ation  
about evacuation  and safety procedures 
w ou ld  have to be kept in  locations that 
passengers w ith  d isab ilities can access 
and use. Several com m enters supported  
requiring PVOs to u tiliz e  flashing lights 
to w arn passengers w ith  hearing 
d isab ilities o f em ergencies. This issu e  
w ill  be addressed by the A ccess Board.

Section 39.91 M ust PVOs permit 
passengers with a disability to travel 
with service animals?

M any persons w ith  d isab ilities rely on  
service anim als to travel and conduct 
daily  functions. T his section  sp ecifies  
that PVOs w ou ld  be required to perm it 
service anim als to accom pany a 
passenger w ith  a d isab ility  on  board a 
vesse l.

Foreign countries m ay lim it entry of 
service anim als. T his sh ou ld  not affect 
the carriage o f service  anim als on the 
v esse l, how ever, sin ce  there is no  
requirem ent that the anim al leave the 
sh ip . L im itations on the ability  o f su ch  
an anim al to leave the sh ip  at a foreign  
port w ou ld  be in c lu d ed  in the 
inform ation that a cru ise sh ip  w ou ld  
provide to potentia l custom ers inquiring  
about an up com in g  cruise. C onsistent 
w ith  foreign port requirem ents, the PVO 
cou ld  in sist that the anim al not 
disem bark at a port w here doing so is 
not perm itted. T he user cou ld  leave the  
v esse l even  if  the anim al had to rem ain  
on board, how ever. PVOs and ow ners 
w o u ld  have to work together to ensure  
that the anim al w as properly cared for 
in  the ow n er’s absence (e.g., in  the case  
of a lengthy excu rsion  aw ay from the 
vessel).

Several com m enters sa id  that PVOs 
sh ou ld  perm it passengers w ith  
d isab ilities to bring their ow n  food and 
su p p lies  for service  anim als w ithou t any 
charge and provide refrigerators for 
proper storage o f such  food. PVO  
com m enters said that PVOs sh ou ld  not 
be required to provide food for the  
anim al, stating that there sh ou ld  be no  
charges for passengers usin g  their ow n  
anim al food and that m ost cru ise lin es  
currently fo llo w  th is practice. U nder the  
final rule, PVOs w ill  not be required to 
provide food for service  anim als, but 
passengers m ay bring a reasonable  
quantity o f their o w n  food aboard the 
vesse l at no add itional charge. PVOs 
m ust provide refrigeration space for the  
anim al food. T his requirem ent app lies
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o n ly  to cru ise  sh ip s or other v esse ls  
provid ing overnight accom m odations. 
There is n o  need  for refrigeration on  
short-voyage ferries or water taxis.

We view a lim itation on the number 
of service animals that can be brought 
on a given voyage as tantam ount to a 
number lim it on passengers w ith a 
disability [i.e., as a number limit), which 
this rule prohibits. It is not evident that 
having a number of such animals on 
board a ship at a given time would be 
disruptive to ship operations, and vague 
concerns about adverse effects on the 
quality of the cruise experience for other 
passengers do not trum p the 
nondiscrim ination imperative of the 
ADA.

W hile th is rule does not require it, the  
Departm ent b e liev es that it is a good  
idea to perm it not on ly  service  anim als, 
p er  se, but also em otion al support 
anim als (ESA) to accom pany passengers 
w ith  d isab ilities w h o  u se  them . T his can  
be ben efic ia l to in d iv id u a ls w h o  
g en u in ely  need  the assistance o f  su ch  an 
anim al to enjoy fu lly  travel and services  
aboard a v esse l. W e refer PVOs and  
passengers w ith  d isab ilities to 
app licab le  p rovisions o f the  
D epartm ent’s A ir Carrier A ccess A ct 
regulations and app en d ices (14 CFR part 
382) for su ggestion s on h o w  and in  w hat 
circum stances it is appropriate to 
accom m odate p eo p le  usin g  ESAs.

Commenters raised questions about 
animal relief areas aboard the vessel. 
Since this goes the design or 
construction of physical features of the 
a vessel, it is better addressed in the 
next rulemaking phase concerning 
accessibility standards.

Section 39.93 What wheelchairs and  
other assistive devices m ay passengers 
with a disability bring onto a passenger 
vessel?
Section 39.95 May PVOs lim it their 
liability fo r the loss o f or damage to 
wheelchairs and other assistive devices?

These sections say simply that 
passengers should be perm itted to bring 
and use their own wheelchairs and 
other assistive devices on board a 
vessel. The cruise line industry stated 
that it does not support the use of 
mobility devices that are two-wheeled 
and allow an individual to “ride” the 
device. Another commenter expressed 
that the references to mobility aids and 
other assistive devices do not conform 
to the current standard found in  49 CFR 
part 37. The Department is currently 
reviewing and may revise its part 37 
treatment of mobility aids.

With respect to mobility aids, the 
final rule is modeled on an approach 
supported by the Department of Justice.

That is, manual and power wheelchairs 
and other manual mobility aids must be 
accommodated in any area open to 
pedestrian use. This requirement is 
intended to be implemented consistent 
w ith other provisions of the rule [e.g., 
concerning existing facility 
accessibility, weight and balance 
concerns), which may in occasional 
situations lim it the ability especially of 
larger power wheelchairs to be 
accommodated.

With respect to other powered 
mobility devices [e.g., two-wheeled 
devices, such as Segways, designed or 
adapted for use by a person with a 
disability to accommodate that 
disability), PVOs would be required to 
make reasonable modifications in 
policies, practices, or procedures to 
allow such devices to be used by 
individuals with mobility disabilities, 
unless doing so would be inconsistent 
w ith legitimate safety requirements. The 
Department expects that, in most cases, 
such devices would be permitted to be 
used.

The Department strongly emphasizes 
that any such safety requirements 
cannot be pretextural and must be based 
on actual, demonstrable, risks and not 
on not mere speculation, stereotypes, or 
generalizations either about people with 
disabilities or their mobility devices. 
While the rule does not include a 
recordkeeping requirement concerning 
such safety requirements, a PVO subject 
to a complaint about arbitrarily 
excluding a mobility device would 
doubtless be asked to document the 
factual justification for any policy 
limiting passengers’ devices.

These requirements apply to PVOs 
covered by both Title II and Title III of 
the ADA. In addition, Title II [i.e., 
public sector) entities would have to 
minimize any restrictions placed on use 
of other powered mobility devices and 
provide a written explanation to the 
user, on request, of any exclusion or 
restriction of his or her device. This 
latter provision is found in the Title II 
enforcement provision of this regulation 
(section 36.109).

Once a device is on board, if the PVO 
is responsible for its loss or damage, the 
PVO must compensate the owner, at the 
level of the original purchase price of 
the device. One commenter stated that 
the appropriate cost for the loss of 
damaged assistive devices should be the 
current replacement cost for the device 
rather than the original purchase price. 
The Department is utilizing the original 
purchase price. This is the measure of 
the level of compensation found w ithin 
the Department’s ACAA rule, and we 
believe it will most appropriately

compensate the owner for the loss of or 
damage to the device.
Section 39.101 What are the 
requirements for providing Complaints 
Resolution Officials?
Section 39.103 What actions do CROs 
take on complaints?

The Complaints Resolution Official 
(CRO) is the PVO’s expert in disability 
matters, knowledgeable about both the 
Department’s regulations and the PVO’s 
procedures, and is able to assist 
passengers with disabilities and other 
PVO personnel in resolving issues. The 
CRO model should adapt very well to 
passenger vessels, to solve problems at 
the PVO level before they become 
matters for complaints to the DOT or 
DOJ.

A commenter expressed that it may be 
impractical and financially burdensome 
to have a CRO onboard each vessel. The 
Department does not mandate that CRO 
duties necessarily be full-time for a 
given employee, and CRO functions can 
be performed as collateral duties of 
existing personnel. PVOs could, for 
example, use a number of different 
vessel and landside personnel as CROs, 
who might perform these functions in 
addition to their other duties. We expect 
that PVOs will have varying degrees of 
formality in their CRO programs; 
however, no matter whether in a facility 
or on a vessel, all employees should be 
able to direct a passenger to the CRO.

PVOs are likely to find it necessary to 
ensure that not only CROs, but also 
other personnel who interact with 
passengers, are sufficiently 
knowledgeable regarding the 
requirements of these rules and 
proficient in performing tasks related to 
passengers w ith disabilities. (PVO 
commenters asserted that their 
personnel are already trained to deal 
properly with customers, including 
passengers with disabilities.) If they are 
not, it is likely that mistakes will be 
made that would potentially lead to 
noncompliance. Some commenters 
recommended the adoption of training 
standards or requirements in this rule. 
However, the Department is not 
instituting any formal training 
requirem ent at this time and will leave 
it to PVOs to decide how best to prepare 
their CROs, along with the remainder of 
their entire staff, to meet the 
responsibilities that PVOs have under 
this Part. If, over time, the Department 
becomes aware of implementation or 
compliance difficulties that appear to 
stem from a lack of training, the 
Department can revisit this issue.

One commenter expressed that 
certifying the training or drafting a
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training curriculum would be difficult 
and unnecessary. This rule does not 
institute a certification requirement. 
Another commenter expressed that 
information about CROs should be 
posted on the PVO’s Web site so that 
passengers have access to the 
information. We agree that sources of 
various information, including Web 
sites, should include information on the 
function of CROs and how to contact 
them, but we are not requiring this as 
part of this rule.

Section 39.105 How m ust PVOs 
respond to written complaints?
Section 39.107 Where m ay passengers 
obtain assistance with matters covered 
by this regulation?

The required responses to complaints 
under this section by the PVO may be 
in either written or e-mail form. At this 
time, the Department is not instituting 
a reporting requirem ent for complaints 
received by PVOs regarding violations 
of this rule. Upon analysis of operations 
under this rule, the Department may 
propose a reporting requirement at a 
later date. It should be noted that these 
sections concern the interaction 
between PVOs and passengers; these are 
not procedures for Federal agency 
responses to complaints made to DOT or 
DOJ. For example, DOJ does not follow 
these procedures when it receives a 
com plaint concerning a Title III PVO.

One commenter suggested that 
deadlines be put into place to ensure 
that complaints do not languish and that 
a timely resolution is received. The 
commenter also suggested that there 
should be an outside organization for 
aggrieved passengers to take complaints 
to if they are not satisfied w ith the CRO 
resolution. In so far as deadlines are 
concerned, these sections, as written, 
provide deadlines for filing and 
responding to complaints. In reference 
to appeals of a PVO’s decision, the 
com plainant has the ability to pursue 
DOT or DOJ enforcement action, for 
Title II or Title III entities, respectively. 
The PVO must notify the com plainant of 
this right.

Section 39.109 What enforcement 
actions m ay be taken under this Part?

One important difference between the 
ACAA and the ADA is that, under the 
former, the Department has its own civil 
penalty enforcement authority and 
procedures. The Department does not 
have its own civil penalty authority 
under Titles II and III of the ADA, 
though the Department can conduct 
investigations and compliance reviews, 
collect data, find facts, come to 
conclusions, and refer matters to the

Departm ent of Justice for further action  
under section  504 and T itle II. The  
Departm ental O ffice o f C ivil Rights 
(DOCR) w ill be the central po in t for 
receiving su ch  com plain ts. DOJ has the  
jurisd iction  to conduct investigation s  
and take enforcem ent action  under T itle  
III, w h ich  can  lead to the im p osition  of 
dam ages and c iv il penalties.

Som e PVOs receive Federal financial 
assistance, su ch  as ferry operators w h o  
receive  Federal Transit A dm inistration  
(FTAJ funding. C om plaints concerning  
v io lations o f th is Part by FT A -assisted  
ferry operators cou ld  be m ade to the  
FTA under the D epartm ent’s ADA and 
section  504 rules, and FTA cou ld  take 
enforcem ent action  as provided in  those  
rules. No com m ents w ere received  on  
th is section  and it is adopted as written.

Request for Comments: T his rule is  a 
final rule w ith  a request for com m ents  
lim ited  to three issu es. A ll provisions  
w ill go into effect on Novem ber 3, 2010. 
W ith respect to the three issu es on  
w h ich  the Departm ent is seeking further 
com m ent, the Departm ent in tends, 
before the effective  date o f the rule, to 
p u b lish  either an am ended final rule or 
a notice  exp la in in g  w h y  no further 
changes are being m ade.

The first issu e  concerns u se  by  
passengers w ith  d isab ilities o f  
em otional support anim als. U nlike  
service  anim als, em otional support 
anim als are not trained to perform  
sp ec ific  ph ysica l tasks, but by their  
presence assist in d iv id u a ls w ith  m ental 
health-related d isab ilities in  coping  
w ith  the effects o f their d isab ilities. For 
exam ple, an em otional support anim al 
m ay assist an ind iv idu al w ith  a severe  
anx iety  disorder in  dealing w ith  the  
stresses of travel. In the absence o f th is  
assistance from the anim al, the  
in d iv id u a l cou ld  find travel very  
d ifficu lt or im possib le.

As noted in the pream ble d iscu ssio n  
o f section  39.91, th is rule does not 
require PVOs to provide access to  
em otional support anim als. In another  
disab ility  d iscrim ination  context, under  
the A ir Carrier A ccess A ct, the  
Departm ent requires air carriers to 
perm it em otional support anim als to 
travel w ith  their users. T he D epartm ent 
seeks com m ent on  w hether PVOs 
sh o u ld  be required to a llo w  access for 
ind iv idu als w ith  d isab ilities and their 
em otional support anim als. If PVOs are 
required to do so, what, if  any, 
safeguards against abuse [e.g., 
passengers attem pting to pass off their  
pets as em otional support anim als) 
sh ou ld  be included?

The service anim al p rovisions as 
currently w ritten in th is rule are 
consisten t w ith  DOJ’s proposed  rules  
am ending T itle  II and T itle III. Sh ou ld

DOT rules be identica l to DOJ rules in  
th is w ith  respect to em otional support 
anim als (i.e., su ch  that the use o f 
em otional support anim als is treated the  
sam e w ay on passenger vesse ls  as it is 
in  other pu b lic  accom m odations  
covered b y  DOJ rules, su ch  as parks, 
restaurants, dorm s, lodging, hosp ita ls, 
etc.)? A lternatively , sh ou ld  DOT have  
discretion  to have different provisions  
sp ecific  to vessels?

T he second  issu e  concerns the 
treatm ent o f m ob ility  aids. Section  39.93  
div id es m obility  d ev ices into tw o  
categories: W heelchairs and other 
pow er-driven m obility  devices. 
W heelchairs have a sp ec ific  defin ition  
in  section  39.3, in c lu d in g  “three or four- 
w h ee led  d ev ices, usable indoors, 
d esigned  for and used  by in d iv id u a ls  
w ith  m obility  im pairm ents, w hether  
operated m anually  or pow ered .” Under 
section  39.93, PVOs m ust perm it 
w h eelch a irs to be used  in  any area open  
to pedestrian  use, though, as noted in  
the pream ble d iscu ssio n  o f section  
39.25, there cou ld  be c ircum stances in 
w h ich  a particular w heelchair  does not 
fit a particular space.

PVOs can lim it the use  o f other 
pow er-driven m obility  aids by app lying  
a series o f factors set forth in paragraph 
39.93(b). The app lication  o f these  
factors cou ld  g ive  PVOs greater 
discretion  to perm it or refuse use  of 
d ev ices that d id not m eet the defin ition  
of “w h eelch a ir ,” [e.g., d ev ices that 
otherw ise look like traditional 
w h eelch airs but have six  w h ee ls , tw o ­
w h ee led  dev ices like Segw ays) than  
they  have w ith  respect to w heelchairs. 
The Departm ent seeks com m ent tw o  
sets o f questions related to the handling  
of m obility  aids.

First, sh ou ld  a PVO have to 
dem onstrate [i.e., bear a burden of 
proof) that it has a sou nd  basis for 
exclu d in g  or restricting a passenger’s 
other pow er-driven m obility  aid?
Sh ou ld  there be any basis other than  
safety [i.e., in co n sisten cy  w ith  a 
legitim ate safety requirem ent) for a 
d ecis ion  to exclu d e  or lim it a device?  
Sh ou ld  it be m ade clear that a device , 
even  if not originally  d esigned  for use  
by in d iv id u a ls w ith  d isab ilities, should  
be accepted  on board a v esse l if  it is 
adapted for use by a passenger w ith  a 
disab ility , again subject to legitim ate  
safety requirem ents?

S econd, should  the entire approach to 
m obility  a ids be rethought? For 
exam ple, it m ay not be necessary to 
distin gu ish  betw een  categories of 
m obility  aids at all. O ne com m enter to 
the NPRM suggested adopting the term  
“w h ee led  m obility  assistive  d ev ice” be 
u sed  in p lace o f other term s. In th is 
concep t, if  a w h ee led  m obility  assistive
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dev ice , how ever it is designed , can  be 
accom m odated  on  board a vesse l, 
co n sisten t w ith  legitim ate safety  
requirem ents, it w o u ld  have to be 
accepted  by the PVO, regardless of 
w h eth er it w as a “w h ee lch a ir ,” per se. 
T he D epartm ent seeks com m ent on th is  
approach and on w hether, if  adopted , it 
sh ou ld  in c lu d e  any categorical 
ex cep tio n s (e.g., gaso line  engine- 
pow ered  devices). For inform ation, the  
Departm ent refers interested persons to 
the D epartm ent’s Septem ber 2005  
interpretation of its ex istin g  ADA  
regulation  (49 CFR part 37) concerning  
acceptan ce o f m ob ility  aids [http:// 
www.fta. dot. gov/ci vilrigh ts/ada/ 
civil_rights_3893.html].

S im ilar to the em otion al support 
anim al issu e earlier, the m obility  aid  
p ro v ision s as currently w ritten  in  this 
rule are consisten t w ith  DOJ’s proposed  
rules am ending T itle II and T itle III. 
Sh ou ld  DOT rules be identica l to DOJ 
rules in  th is w ith  respect to m ob ility  
aids (I.e., such  that the use  o f m ob ility  
aids is treated the sam e w ay on  
passenger v esse ls  as it is in  other public  
accom m odation s covered by DOJ rules, 
lik e  as parks, restaurants, dorm s, 
lodging, hosp ita ls, etc.)? A lternatively , 
sh ou ld  DOT have d iscretion  to have  
different p rovisions sp ec ific  to vessels?

T he third issu e  the Departm ent seeks 
com m ent on concerns the overall 
relation sh ip  b etw een  DOJ and DOT  
ADA rules. DOJ currently has draft final 
rules revising its T itle  II and T itle  III 
DOT rules under rev iew  by the O ffice o f 
M anagem ent and Budget (OMB). It is 
p o ssib le  that, as part o f the interagency  
rev iew  process led  by OMB, p rovisions  
in  the DOJ rules (e.g., concern ing  the  
d efin itio n  of auxiliary aids and serv ices  
and the app lication  of that defin ition ) 
m ight change in a w ay that create a 
difference betw een  the language o f part 
39 and the language o f the forthcom ing  
DOJ rules. In su ch  a situation , sh ou ld  
DOT am end part 39 to be co n sisten t  
w ith  the n ew  DOJ language? The  
purpose of doing so w o u ld  be to avoid  
co n fu sio n  or any burden p laced  on  
p eop le  w ith  d isab ilities or PVOs that 
m ight arise if  different d efin ition s or 
substantive provisions o f different rules 
app lied  in  the sp ec ific  context of 
passenger vesse l operations, as d istin ct  
from other aspects o f p ublic  
accom m odations or public  sector  
fac ilitie s  and activ ities covered  by, DOJ 
rules.

R egulatory A n a ly ses and N otices

Executive Order 12866 and DOT 
Regulatory Policies and Procedures

T his is a sign ificant rule under  
E xecutive Order 12866 and DOT

Regulatory Policies and Procedures 
purposes. This is because the rule 
address issues of considerable policy 
interest and creates requirements for 
entities that have not previously been 
subject to regulation. However, the rule 
does not impose significant costs. The 
main thrust of the rule is to prohibit 
PVOs from taking actions—such as 
requiring attendants, denying 
transportation, limiting access for 
service animals, or imposing special 
charges—that create barriers to travel by 
persons with disabilities. There is little, 
if any, cost to a PVO from avoiding 
taking discriminatory actions.
According to comments received at both 
the ANPRM and NPRM stages, many 
PVOs already provide boarding 
assistance and other services to 
passengers with disabilities, so it is 
reasonable to assume that the passenger 
assistance provisions of this rule will 
not have significant incremental costs. 
This rule does not impose a training 
requirement or reporting requirements.

In the section of the preamble 
responding to the Regulatory Flexibility 
Act, the Department will discuss the 
cost impacts, or lack of same, from some 
specific sections of the rule.

Some commenters did express 
concern about potential costs of the 
NPRM. These comments largely were 
the result of commenters mistakenly 
believing that the NPRM proposed 
requiring PVOs to physically alter 
vessels, especially small vessels. In fact, 
the NPRM did not propose, and the final 
rule does not require, alterations to 
vessels for the purpose of achieving 
accessibility. The rule takes vessels as 
they are and focuses on the policies and 
practices of PVOs with respect to the 
use of the vessels by passengers with 
disabilities.

In a future rulemaking, the 
Department anticipates proposing, in 
conjunction with the Access Board, 
design and construction standards for 
vessels. These standards will affect new 
vessels and alterations to existing 
vessels. This future rulemaking is 
expected to involve a more detailed 
regulatory evaluation w ith respect to the 
costs and benefits of its proposals.

In the passenger vessel context, as in 
other areas, the purpose of the ADA is 
to ensure nondiscrim ination on the 
basis of disability and accessibility of 
travel on vessels for people with 
disabilities. Consequently, the most 
important benefits of this rule are the 
largely non-quantifiable benefits of 
increased access and mobility for 
passengers with disabilities. Policies 
required by this rule will eliminate most 
practices of PVOs that prevent or inhibit 
travel by persons with disabilities. The

benefits that will accrue from removal of 
these barriers cannot be quantified, but 
could well include increased 
employment, business, recreational, and 
educational opportunities for travelers 
w ith disabilities, and quality of life 
enhancements associated with travel 
opportunities both w ithin the U.S. and 
to foreign points.

Many persons with mobility 
impairments will be able to use 
passenger vessel services for the first 
time, and take advantage of an 
expanded range of travel opportunities. 
Even persons with disabilities who do 
not immediately choose to use a 
passenger vessel will know that barriers 
to such travel have been removed, and 
there is a psychological benefit to 
knowing one can travel if one wishes 
(what economists sometimes refer to as 
the “option value” of a regulatory 
provision).

Other beneficiaries of this rule 
include the travel companions, family, 
and friends of passengers with 
disabilities, since persons with 
disabilities would have greater and 
more varied travel opportunities. In 
addition, to the extent that changes in 
PVO practice make use of vessels easier 
for everyone, there will be indirect 
benefits for the general traveling public.

Because making passenger vessel 
transportation and services more readily 
available to passengers with disabilities 
and others traveling w ith them is likely 
to increase overall usage of vessels to 
some degree, it is likely that there will 
be some economic benefits to PVOs 
from compliance with the rule, though 
the Department does not have 
information allowing us to quantify 
these potential benefits.
Regulatory Flexibility Act

In considering this rule from the point 
of view of the Regulatory Flexibility 
Act, we emphasize two main points. 
First, for the reasons discussed above, 
we believe strongly that the overall costs 
of the rule to any entities—large or 
small—will be very low. The rule will 
not create significant economic impacts 
on anyone. In particular, the 
Department here repeats what it has 
said throughout the rulemaking: The 
rule does not impose design and 
construction standards that will require 
vessel operators, large or small, to alter 
their vessels.

Second, compared to the NPRM, the 
number of small entities subject to the 
rule is greatly reduced. The final rule 
covers only private entities primarily 
engaged in the business of transporting 
people, eliminating from coverage 
private entities not primarily engaged in 
the business of transporting people. The

http://www.fta
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vast m ajority o f sm all en tities that the 
NPRM w o u ld  have covered (e.g., fishing  
charter boats, sightseeing and dinner  
cru ise boats, d ive boats) are not subject 
to the final rule. O f the private entities  
prim arily engaged in the b u sin ess  of 
transporting p eop le  that the rule does 
cover, m ost— su ch  as cru ise  sh ip s and 
pu blic  ferry system s— are not sm all 
entities. Som e, su ch  as sm aller ferry or 
water taxi operations, m ay be sm all 
entities. W h ile  the num ber of sm all 
entities covered  by the final rule is not 
ascertainable from the record o f this 
rulem aking, the Departm ent b e lieves  
that it is h ig h ly  u n lik ely  to be 
substantial.

The Sm all B usiness A dm inistration  
(SBA) O ffice o f  A dvocacy  com m ented  
on the NPRM. O ne of the prim ary SBA  
com m ents concerned  SB A ’s estim ate  
that a very large num ber o f  sm all 
b u sin esses w o u ld  be covered by the 
rule. G iven the change in the final rule 
to cover o n ly  private en tities prim arily  
engaged in  the b u siness o f transporting  
p eop le , SB A ’s estim ate— based alm ost 
entirely  on  private entities not prim arily  
engaged in  the b u siness o f transporting  
p eo p le—Is no longer app licab le. We 
recognize that there cou ld  a lso  be som e 
sm all p u b lic  en tities that are covered  by 
the rule (e.g., a sm all m u n ic ip a lity  that 
operates a ferry or water taxi service), 
though the record of the rulem aking  
does not provide a basis for know ing  
w hether th is is  the case or estim ating  
h o w  m any there m ay be. B ecau se the 
costs o f the rule to any en tities is 
m inim al, there w ou ld  not be a 
sign ifican t cost to these  T itle  II entities.

SBA also  p o in ted  to certain section s  
of the rule that it thought co u ld  involve  
costs. W ith respect to section  39.3 , SBA  
asked that the Departm ent sh ou ld  make 
clear that there is no liab ility  for 
d iscrim ination  based on the  
a ccessib ility  o f existing vesse ls . As 
stated e lsew h ere , this rule does not 
im p ose  any increm ental obligation  to 
alter ex istin g  v esse ls  for the purpose of 
accessib ility . PVOs, like other entities, 
rem ain subject to the ex istin g  ADA  
requirem ents to provide program  
a ccessib ility  (Title II) or to ensure  
readily  ach ievab le  barrier rem oval (Title 
III). SBA a lso  suggested m aking  
co m p lian ce  m aterials availab le  
regarding the ru le’s d efin ition s, 
particularly if  there are con flic tin g  
d efin ition s b etw een  DOJ rules and the 
Air Carrier A ccess Act. U nder th is or 
any rule, no  one is required to com ply  
w ith  a defin ition . C om pliance is  
required o n ly  w ith  substantive  
prov isions o f a rule. The final rule has 
harm onized DOT passenger v e sse l rule 
prov isions w ith  DOJ ADA rule  
provisions.

W ith respect to section  39.13, SBA  
said the sm all b u sin ess com m unity  w as 
con fu sed  about the d ifference b etw een  
th is rule and forthcom ing A ccess Board 
gu id elin es, and that the effective date of 
the rule should  be extended six  m onths. 
T he d istin ction  is actually  a very clear 
and sim ple one: T his rule concerns the  
p o lic ie s  that PVOs apply to passengers 
w ith  d isab ilities on their v e sse ls  and  
does not create design  or construction  
standards for n ew  or altered vesse ls.
T he forthcom ing A ccess Board 
gu id elin es w ill  create design  and 
construction  standards for n ew  and 
altered larger v esse ls  [e.g., those  w ith  a 
passenger capacity o f over 150 
passengers or over 49 spaces for 
overnight accom m odations), but w ill  
not address the k inds of p o licy  issu es  
that the current DOT rule addresses.
The Departm ent is m aking th is rule 
effective  120 days from the date of 
publication , and w e  do not b e lieve  a 
longer lead tim e is needed  to assist the  
relatively  few  rem aining sm all PVOs 
covered  by the rule in  understanding  
th is straightforward point. Through long  
experience, the Departm ent has found it 
m ost helpfu l to issu e  gu idance [e.g., 
qu estion s and answ ers) after a 
regulation has gone into effect, w hen  
both w e  and the regulated parties have  
had tim e to determ ine w hat 
im plem entation  and interpretation  
qu estion s o f general interest are 
valuab le to address.

W ith respect to section s 39.29 (39.27  
in  the NPRM) and 39.93, SBA asserted  
that there w as a paperwork burden, a 
recordkeeping requirem ent, and a 
train ing burden. S ection  39.29 of the 
final rule in fact requires neither  
paperwork, nor recordkeeping, nor 
training. It s im p ly  directs v esse l 
operators not to im pose num ber lim its, 
except w here legitim ate safety 
requirem ents [i.e., w ith  regard to w eight 
and balance) dictate otherw ise. In m ost 
instan ces, g iven  that the final rule 
focu ses on larger vesse ls , th is exception  
is u n lik ely  to com e into play. Section
39.93 has been  revised for greater 
con sisten cy  w ith  the Departm ent of 
Justice’s approach to m obility  aid 
issu es , and lik ew ise  does not inc lu de  
recordkeeping or training requirem ents. 
In one category of cases— denial of 
a ccess to an “other pow ered m obility  
d ev ice” by a public  entity, the entity  
w o u ld  have to provide a w ritten  
explanation  on the passenger’s request. 
G iven that pu blic  en tities covered by the 
rule— m ostly  large pu blic  ferry 
system s—are not sm all en tities, and that 
it is lik ely  there w o u ld  be few  instances  
in  w h ic h  m obility  d ev ices w o u ld  be 
d en ied  passage, and fewer still in  w h ich

the passenger asked for a w ritten  
explanation , the Departm ent b elieves  
that the cost and burden of this 
requirem ent w o u ld  be very m inor.

W ith respect to the advance notice  
p rov ision s o f the rule (39.33 and 39.35  
in  the NPRM, 39.35 and 39.37 of the  
final rule), SBA requested that the 
D epartm ent respond to the com m ent 
that operators o f sm all v e sse ls  should  be 
able to require advance notice  for few er  
than the proposed group of 10 or more 
disabled passengers traveling together. 
A s noted above, m ost o f the vesse ls  to 
w h ich  th is com m ent pertained are not 
covered by the final rule. M oreover, 
com m ents did not suggest a persuasive  
reason w h y, for exam ple, a group of four 
or six  w h eelch a ir  users sh ou ld  be 
burdened w ith  an advance notice  
requirem ent s im p ly  because the size  o f 
the v esse l or size  o f the b u siness  
operating the v esse l is sm aller. The  
Departm ent b e liev es the 10-person  
group p rovision  is sensib le, and it 
rem ains in the final rule.

W ith respect to section  39.83, 
concern ing  assistance by v esse l 
personn el in  getting persons w ith  
disab ilities on  and off the v esse l, SBA  
asked the Departm ent to provide  
estim ates o f the costs of providing such  
assistance, as a “n ew  requirem ent.” As 
SBA acknow ledged , com m enters to the 
NPRM said that their personnel 
com m on ly  perform ed th is function  
already. In analyzing the costs of a rule, 
the Departm ent focuses on increm ental 
costs, not assum ing a baseline  in w h ich  
no one is perform ing som ething  
required by the rule. The inform ation in  
the record suggests that the increm ental 
costs o f th is p rovision  o f the rule w ou ld  
be low , and the record does not provide  
inform ation on h o w  m any vesse l 
operators (particularly the relatively  few  
sm all PVOs that the final rule covers) 
currently d ec lin e  to provide boarding  
assistance to passengers w ith  
d isab ilities. W hile the record therefore 
does not support a quantified estim ate  
of the increm ental costs o f th is  
requirem ent to sm all en tities, the 
Departm ent is  justified , based on the 
ev id en ce  of the record, for estim ating  
that it w o u ld  be very low .

C oncerning service anim als, SBA  
suggested  that there should  be an 
excep tion  to the rule that w ou ld  a llow  
very sm all v e sse ls  to deny passage for 
safety reasons. A s noted above, the  
num ber of very sm all v e sse ls  covered by 
the rule is lik ely  to be very sm all. Denial 
of access to a service anim al is 
tantam ount to denying transportation to 
its user. C onsequently, the prov isions of 
section  39.27, concerning ex c lu sio n  of a 
passenger w ith  d isab ilities in  
con n ectio n  w ith  legitim ate safety
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requirem ents, w o u ld  app ly  in  a case  
w h ere a PVO b e liev ed  it sh ou ld  exclu d e  
a serv ice  anim al for safety reasons. SB A 
also notes that sm aller ferries and other 
sm all v e sse ls  m ight not have  
refrigerators on board to store food for 
serv ice  anim als. There is no need  to 
refrigerate anim al food on the short trips 
ty p ica lly  run by sm all ferries or water  
taxis, so the issu e  w ou ld  lik ely  never  
arise. T he need  to store and refrigerate 
anim al food w o u ld  m ost lik ely  arise on  
v esse ls  that provide overnight 
accom m odation s, w h ich  ty p ica lly  are 
larger v esse ls.

W ith respect to com pla in ts resolu tion  
officers (CROs; sec tio n s 3 9 .1 0 1 -3 9 .1 0 5 )  
SBA requests an estim ate of the costs o f  
th is requirem ent. A s SBA con ced es, 
there are no training requirem ents for 
CROs in the final rule, and m any of the 
sam e personn el already receive  
custom er relations and safety training. 
C onsequently , the increm ental cost o f  
getting sm all e n titie s’ CROs to the point 
o f p rofic ien cy  is lim ited  to the tim e to 
read and understand the rule. T he rule 
is not e x cess iv e ly  lengthy, w ith  the  
regulatory text lik ely  to am ount to 
around 7 -8  F ederal R egister pages. It is 
not necessary  for CROs to m em orize the  
rule, o n ly  to b ecom e fam iliar enough  
w ith  it to know  w hat p rovisions to 
reference w h en  a qu estion  or issu e  
arises. It is fair to assum e that th is task  
w o u ld  take an hour. S u p p ose  there are 
500 sm all PVOs covered  b y  the rule 
(lik ely  an overgenerous num ber). T hen  
the total burden w o u ld  be 500 work  
hours. To m ake a cost estim ate, one  
w o u ld  m u ltip ly  th is num ber of hours by 
the average hourly  wage o f PVO 
personn el w h o  w o u ld  read the rule. If 
th is average is $2 0 /hour, then  the total 
cost o f  the requirem ent for sm all PVOs 
w o u ld  be $10,000.

To estim ate the cost and burden of 
h avin g  CROs w orking for sm all en tities  
to p rovide responses to w ritten  
com pla in ts, it w o u ld  be necessary to 
estim ate h o w  m any su ch  com plain ts  
there w ill be. The record of the  
rulem aking provides no b asis for 
m aking su ch  an estim ate. T he m ain  
purpose o f the CRO requirem ent is to 
reso lve  problem s before they  turn into  
w ritten  com pla in ts. L ikew ise, the 
purpose o f the entire rule is to set forth 
ex p lic it expectations for PVO p o lic ies, 
so that PVOs do not condu ct them selves  
in  w ays that give rise to com plain ts. 
M any v esse l industry com m enters said  
that th ey  em p h asize  provid ing good  
custom er service to passengers w ith  
d isab ilities. If true, th is w o u ld  m in im ize  
the occurrence of com pla in ts. For these  
reasons, the Departm ent b e liev es that 
the num ber o f w ritten  com pla in ts  
in v o lv in g  sm all en tities w o u ld  be sm all.

If w e  assum e that the task of gathering  
inform ation for and w riting a letter to a 
com plainant w o u ld  take four hours, and 
that 20 percent o f the hypothetical 500  
PVOs— 100 en tities—had one com plain t 
filed  against them  per year, the task 
w o u ld  occu p y  400 w ork hours. A gain, if  
w e m u ltip ly  th is figure by the average 
hou rly  w age o f the CRO— assum ing, as 
before, that th is is $20 /hou r— then the  
annual total is $8,000. It is p ossib le  to  
plug in  a variety o f assum ptions about 
the num ber of CROs, the num ber of 
com pla in ts, and the w age rates 
in vo lved , but the bottom  lin e rem ains a 
very m odest econ om ic  im pact in  any 
plau sib le  scenario.

Parties aggrieved by PVO m iscondu ct 
already have the authority to bring 
litigation  under the ADA or to com plain  
to DOJ about d isab ility  d iscrim ination . 
The Spector case, cited earlier in  this 
pream ble, is  the m ost prom inent 
exam ple o f such  litigation, having been  
d ecid ed  by the Suprem e Court.

B ecause the costs o f the rule are 
m inim al to any covered parties, and 
because the num ber of sm all entities  
affected is lik ely  to be very sm all, I 
certify that th is rule w ill not have a 
sign ificant econ om ic  effect on a 
substantial num ber of sm all entities.

Federalism
W hile there are som e State and local 

entities [i.e. operators o f State or 
m un ic ipa l ferry system s) that w ou ld  be 
covered  by th is rule, m ost regulated  
parties are private entities. The rule w ill  
not create any significant changes in the  
F ederal/S tate/loca l relationsh ip  w ith  
respect to th ese  entities, and has no pre­
em ptive effect. C onsequently, w e  have  
con clu d ed  that there are not su ffic ien t  
Federalism  im pacts to warrant the  
preparation of a Federalism  assessm ent.

List o f  Subjects in  49  CFR Part 39

Individuals w ith  d isab ilities, M ass 
transportation, Passenger vesse ls.

Issued th is 16th day of June  2010 at 
W ashington, DC.
Ray LaHood,
Secretary o f  Transportation.

■ For the reasons set forth in the  
pream ble, the Departm ent of 
Transportation is am ending 49 CFR 
subtitle  A by adding a n ew  49 CFR part 
39, to read as follow s:

PART 39—TRANSPORTATION FOR 
INDIVIDUALS WITH DISABILITIES: 
PASSENGER VESSELS

S u b p a rt A — G e n e ra l
Sec.
39.1 W hat is the  p u rpose  o f th is Part?
39.3 W hat do th e  term s in  th is  ru le  m ean?

39.5 To w hom  do the  p rov isions of th is Part 
apply?

39.7 W hat o ther au th o rities  concerning 
n o n d isc rim in a tio n  on the basis of 
d isab ility  app ly  to ow ners and  operators 
of passenger vessels?

39.9 W hat m ay th e  ow ner or operato r of a 
foreign-flag vessel do if  it believes a 
p rov ision  o f a foreign n a tio n ’s law  
p roh ib its com pliance  w ith  a prov ision  of 
th is Part?

39.11 [Reserved]
39.13 W hen m u st PVOs com ply  w ith  the 

p rov isions of th is Part?

S u b p a rt B— N o n d is c r im in a t io n  and  A c c e s s
to  S e rv ic e s
39.21 W hat is the general

n o n d isc rim in a tio n  requ irem en t of th is 
Part?

39.23 W hat are the  requ irem ents
concern ing  contractors to ow ners and 
operators o f passenger vessels?

39.25 May PVOs refuse to provide
tran sp o rta tio n  or use of a vessel on the 
basis of d isability?

39.27 Can a PVO take action  to deny 
tran sp o rta tio n  or restric t services to a 
passenger w ith  a d isab ility  based on 
safety  concerns?

39.29 May PVOs lim it the  num ber of 
passengers w ith  a d isab ility  on a 
passenger vessel?

39.31 M ay PVOs lim it access to
tran sp o rta tio n  or u se  o f a vessel on the 
basis th a t a passenger has a 
com m unicab le  disease?

39.33 M ay PVOs requ ire  a passenger w ith  a 
d isab ility  to p rov ide a m edical 
certificate?

39.35 M ay PVOs requ ire  a passenger w ith  a 
d isab ility  to  p rov ide advance no tice  that 
he  or she is traveling  on or using a 
passenger vessel w h en  no special 
services are sought?

39.37 M ay PVOs requ ire  a passenger w ith  a 
d isab ility  to p rov ide advance no tice  in 
o rder to obtain  p a rticu la r aux iliary  aids 
an d  serv ices or to arrange group travel?

39.39 How do PVOs en su re  that passengers 
w ith  d isab ilities are able to use 
accessib le  cabins?

39.41 M ay a passenger w ith  a d isab ility  be 
requ ired  to travel w ith  ano ther person?

39.43 M ay PVOs im pose special charges on 
passengers w ith  a d isab ility  for 
p rov id ing  services requ ired  by th is rule?

39.45 M ay PVOs im pose o ther restric tions 
on passengers w ith  a d isab ility  th a t they 
do no t im pose on o ther passengers?

39.47 M ay PVOs requ ire  passengers w ith  a 
d isab ility  to sign w aivers or releases?

S u b p a rt C — In fo rm a tio n  fo r  P a s s e n g e rs
39.51 W hat is the general requ irem ent for 

PV O s’ p rov ision  of aux iliary  aids and 
services to passengers?

39.53 W hat in form ation  m u st PVOs p rov ide 
to passengers w ith  a d isability?

39.55 M ust in fo rm ation  an d  reservation  
services of PVOs be accessib le to 
in d iv id u a ls  w ith  hearing  or vision  
im pairm ents?

39.57 M ust PVOs m ake copies o f th is ru le 
available to passengers?
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S u b p a rt D— A c c e s s ib ility  o f L a n d s id e  
F a c ilit ie s
39.61 W hat requ irem en ts m u st PVOs m eet 

concern ing  the  accessib ility  o f term inals 
an d  o ther lan d s id e  facilities?

39.63 W hat m odifica tions an d  aux iliary  
aids an d  services are requ ired  at 
te rm ina ls an d  o th er landside  facilities for 
in d iv id u a ls  w ith  hearing  or v ision  
im pairm ents?

S u b p a rt E— A c c e s s ib ility  o f V e s s e ls  
[R e s e rv e d ]

S u b p a rt F— A s s is ta n c e  a n d  S e rv ic e s  to  
P a s s e n g e rs  w ith  D is a b ilit ie s
39.81 W hat assistance  m u st PVOs prov ide 

to passengers w ith  a d isab ility  in getting 
to and from  a passenger vessel?

39.83 W hat are PVOs' obligations for
assisting  passengers w ith  a d isab ility  in 
getting  on an d  off a passenger vessel? 

39.85 W hat serv ices m u st PVOs p rov ide to 
passengers w ith  a d isab ility  on board  a 
passenger vessel?

39.87 W hat services are PVOs no t requ ired  
to p rov ide to passengers w ith  a d isab ility  
on  board  a passenger vessel?

39.89 W hat requ irem en ts app ly  to on-board  
safety briefings, in form ation , an d  drills? 

39.91 M ust PVOs p erm it passengers w ith  a 
d isab ility  to travel w ith  serv ice anim als?

39.93 W hat w h eelcha irs and  o th er assistive 
devices m ay passengers w ith  a d isab ility  
bring  onto  a passenger vessel?

39.95 M ay PVOs lim it their liab ility  for the 
loss of or dam age to w heelcha irs and 
o ther assistive devices?

S u b p a rt G— C o m p la in ts  an d  E n fo rc e m e n t  
P ro c e d u re s
39.101 W hat are the  requ irem en ts for 

p rov id ing  C om plain ts R esolution  
Officials?

39.103 W hat actions do CROs take on 
com plain ts?

39.105 H ow  m u st PVOs respond  to w ritten  
com plain ts?

39.107 W here m ay persons obtain
assistance  w ith  m atters covered  by th is 
regulation?

39.109 W hat enforcem ent actions m ay be 
taken  u n d e r th is  Part?

Authority: 42 U.S.C. 12101 th rough  12213; 
49 U.S.C. 322; 29 U.S.C. 794.

Subpart A—General 

§ 39.1  W h a t is th e  p u rp o s e  o f  th is  P art?

The purpose o f th is  Part is to carry out 
the A m ericans w ith  D isab ilities A ct and  
S ection  504 of the R ehabilitation  A ct o f 
1973 w ith  respect to passenger v esse ls. 
T his rule prohibits ow ners and  
operators o f  passenger v esse ls, 
in c lu d in g  U .S. and foreign-flag vesse ls , 
from d iscrim inating against passengers  
on the basis o f d isability; requires 
v esse ls  and related fac ilities to be 
accessib le; and requires ow ners and  
operators o f  v e sse ls  to take steps to  
accom m odate passengers w ith  
disab ilities.

§ 3 9 .3  W h a t d o  th e  te rm s  in th is  ru le  
m e a n ?

In this regulation, the terms listed in 
this section have the following 
meanings:

“A ccess ib le” m eans, w ith  respect to 
vesse ls  and facilities, com ply in g  w ith  
the applicable requirem ents o f th is Part.

“T ne A ct” or “A D A ” m eans the  
Am ericans w ith  D isab ilities A ct o f 1990  
(Pub. L. 1 0 1 -3 3 6 , 104 Stat. 327, 42  
U.S.C. 1 2 1 0 1 -1 2 2 1 3  and 47 U.S.C. 225  
and 611), as it m ay be am ended  from  
tim e to tim e,

“A ssistive  d ev ice” m eans any p iece  of 
equipm ent that assists a passenger w ith  
a disab ility  to cope  w ith  the effects o f  
his or her d isab ility . Such  d ev ices are 
in tended  to assist a passenger w ith  a 
d isab ility  to hear, see, com m unicate, 
m aneuver, or perform other fun ctions of 
daily  life, and m ay inc lu de  m edica l 
devices.

“A uxiliary  aids and serv ices” 
includes:

(1) Q ualified  interpreters on-site  or 
through v id eo  rem ote interpreting (VRI) 
services; notetakers; real-tim e com puter- 
aided  transcription services; w ritten  
m aterials; exchange of w ritten  notes; 
te lep h on e handset am plifiers; assistive  
listen in g  devices; a ssistive  listen in g  
system s; te lep h on es com patib le w ith  
hearing aids; c losed  caption decoders; 
open  and c losed  captioning, in c lu d in g  
real-tim e captioning; vo ice , text, and 
video-based  te lecom m u nications  
products and system s, in c lu d in g  text 
te lep h on es (TTYs), v id eop h on es, and  
captioned  te lep h on es, or equally  
effective  te lecom m u nications devices; 
videotext displays; accessib le  electron ic  
and inform ation technology; or other 
effective m ethods o f m aking aurally 
delivered  inform ation available to 
ind iv idu a ls w h o  are deaf or hard of 
hearing;

(2) Q ualified  readers, taped texts, 
aud io  recordings, brailed m aterials and  
disp lays, screen reader software, 
m agnification softw are, optical readers, 
secondary auditory programs (SAP), 
large print m aterials, accessib le  
electronic and inform ation tech nology , 
or other effective m ethods of m aking  
v isu a lly  delivered m aterials available to 
in d iv id u a ls w h o  are b lind  or have low  
vision;

(3) A cqu isition  or m odification  of 
equipm ent or devices; or

(4) Other sim ilar services or actions.
“Coast Guard” means the United

States Coast Guard, an agency of the 
Department of Homeland Security.

“C om m erce” m eans travel, trade, 
transportation, or com m u nication  
am ong the several States, betw een  any  
foreign country or any territory and  
p o ssessio n  and any State, or betw een

poin ts in  the sam e State but through  
another State or foreign country.

“Departm ent” or “DOT” m eans the 
U n ited  States Departm ent o f  
Transportation, inc lu d ing  any o f its 
agencies.

“D esignated public transportation” 
m eans transportation provided by a 
pu blic  entity by passenger v esse l that 
provides the general pu blic  w ith  general 
or sp ecia l serv ice, inc lu d ing  charter 
serv ice, on a regular and continuin g  
basis.

“Direct threat” m eans a sign ificant risk 
to the health  or safety o f others that 
cannot be e lim inated  by a m odification  
o f p o lic ie s , practices, or procedures, or 
by the provision  of auxiliary aids or 
services.

“D isab ility” m eans, w ith  respect to an 
in d iv id u a l, a p h ysica l or m ental 
im pairm ent that substantially  lim its one  
or m ore of the major life  activ ities o f  
su ch  ind ividual; a record o f such  an 
im pairm ent; or being regarded as having  
su ch  an im pairm ent.

(1) The phrase physical or mental 
im pairm ent m eans—

(1) A n y p h y sio log ica l disorder or 
con d ition , cosm etic  d isfigurem ent, or 
anatom ical lo ss  affecting one or m ore of 
the fo llow in g  bod y system s: 
N eurological, m u scu loskeleta l, sp ecia l  
sen se  organs, respiratory inclu d ing  
sp eech  organs, cardiovascular, 
reproductive, d igestive, genito-urinary, 
h em ic  and lym phatic, skin, and 
endocrine;

(ii) A n y m ental or p sych olog ica l  
disorder, such  as m ental retardation, 
organic brain syndrom e, em otional or 
m ental illn ess , and sp ecific  learning  
disab ilities;

(iii) The term p h ysica l or m ental 
im pairm ent in c lu d es, but is not lim ited  
to, su ch  contagious or noncontagious  
d isea ses and co n d ition s as orthopedic, 
v isu a l, sp eech , and hearing  
im pairm ents; cerebral palsy , ep ilep sy , 
m uscu lar dystrophy, m u ltip le  sc lerosis, 
cancer, heart d isease, diabetes, m ental 
retardation, em otional illn ess , sp ec ific  
learning d isab ilities, HIV disease, 
tub erculosis, drug add iction  and 
alcoholism ;

(iv) The phrase ph ysica l or m ental 
im pairm ent does not in c lu d e  
h o m osexu a lity  or b isexuality .

(2) T he phrase major life activities 
m eans functions such  as caring for o n e ’s 
self, perform ing m anual tasks, w alking, 
seein g , hearing, speaking, breathing, 
learning, and work,

(3) T he phrase has a record o f such 
an impairment m eans has a history of, 
or has been  m isc lassified  as having, a 
m ental or p h ysica l im pairm ent that 
substantia lly  lim its one or m ore major 
life  activ ities.
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(4) The phrase is regarded as having  
such an im pairm ent m eans—

(i) Has a p h ysica l or m ental 
im pairm ent that does not substantia lly  
lim it major life  activ ities, but w h ich  is 
treated by a pu b lic  or private entity  as 
constitu ting  su ch  a lim itation;

(ii) Has a p h ysica l or m ental 
im pairm ent that su bstantia lly  lim its a 
major life  activ ity  on ly  as a result o f the  
attitudes o f  others tow ard su ch  an 
im pairm ent; or

(iii) Has non e o f  the im pairm ents  
defined  in  paragraph (1) o f th is  
defin ition  but is treated by a p u b lic  or 
private entity  as having such  an 
im pairm ent.

(5) T he term  d isab ility  does not 
in c lu d e—

(i) T ransvestism , transsexualism , 
ped op h ilia , ex h ib ition ism , voyeurism , 
gender identity  disorders not resulting  
from p h y sica l im pairm ents, or other 
sexual behavior disorders;

(ii) C om p ulsive  gam bling, 
kleptom ania, or pyrom ania; or

(iii) P sych oactive  substance abuse  
disorders resu lting from the current 
illegal u se  o f drugs.

“F acility” m eans all or any portion of 
bu ild in gs, structures, sites, com p lexes, 
equipm ent, roads, w alks, passagew ays, 
parking lots, or other real or personal 
property, in c lu d in g  the site  w here the 
build ing, property, structure, or 
equip m ent is located.

“In d iv idual w ith  a d isa b ility ” m eans a 
person w h o  has a d isab ility , but does  
not in c lu d e  an in d iv id u a l w h o  is 
currently engaging in  the illega l u se  o f  
drugs, w h en  a pu b lic  or private entity  
acts on  the basis o f  such  use.

“O perates” in c lu d es, w ith  respect to 
passenger v esse l serv ice, the provision  
of transportation by a pu b lic  or private  
entity  itse lf  or by a person under a 
contractual or other arrangem ent or 
relation sh ip  w ith  the entity.

“Passenger for h ire” m eans a 
passenger for w h om  consideration  is 
contributed as a co n d itio n  of carriage on  
the v esse l, w h eth er d irectly  or ind irectly  
flow ing  to the ow ner, charterer, 
operator, agent, or any other person  
having an interest in  the v esse l.

“Passenger v e sse l” m eans any sh ip , 
boat, or other craft used  as a co n veyan ce  
on water, regardless o f  its m eans of 
propu lsion , w h ic h  accepts passengers, 
w hether or not for hire. The term does  
not in c lu d e  boats or other craft rented  
or leased  to and operated so le ly  by  
consum ers or fixed  floating structures 
perm anently m oored or attached to a 
land side  facility .

“P assenger v esse l ow n er or operator 
(PVO)” m eans any p u b lic  or private  
entity that ow n s or operates a passenger  
v esse l. W hen the party that ow n s a

passenger v esse l is  a different party 
from the party that operates the v esse l, 
both are responsib le for com ply in g  w ith  
the requirem ents o f  th is Part. To be a 
PVO for purposes o f th is Part, a private  
entity m ust be a private entity prim arily  
engaged in the b u sin ess o f transporting  
peop le , as determ ined by the  
Departm ent of Transportation in  
consu ltation  w ith  the Departm ent of 
Justice.

“Private entity” m eans any entity  
other than a pu b lic  entity that is 
prim arily engaged in the b u sin ess of 
transporting people.

“Public entity” means:
(1) A ny State or local governm ent; or
(2) A ny departm ent, agency, sp ecia l 

purpose district, or other 
instrum entality  o f one or m ore State or 
loca l governm ents (inclu d ing  an entity  
estab lished  to provide public  ferry 
service).

“Qualified individual with a 
disability” means an individual with a 
disability—

(1) W ho, as a passenger (referred to as 
a “passenger w ith  a d isab ility”), w ith  
respect to obtaining transportation on or 
u se  of a passenger v esse l, or other 
serv ices or accom m odations required by 
th is Part,

(1) Buys or o therw ise v a lid ly  obtains, 
or m akes a good faith effort to obtain, a 
ticket for transportation on a passenger  
vesse l and presents h im se lf or h erself at 
the v esse l for the purpose of traveling  
on the voyage to w h ich  the ticket 
pertains; or

(ii) W ith respect to u se  o f a passenger  
vesse l for w h ich  m em bers o f the pu blic  
are not required to obtain tickets, 
presents h im se lf  or h erse lf at the v esse l  
for the purpose o f usin g  the v esse l for 
the purpose for w h ich  it is m ade  
available to the public; and

(iii) M eets reasonable, 
nondiscrim inatory requirem ents 
applicable to all passengers; or

(2) W ho, w ith  respect to 
accom panying or m eeting a traveler, 
usin g  ground transportation, using  
facilities, or obtaining inform ation about 
schedu les, fares, reservations, or 
p o lic ie s , takes those actions necessary to 
use  facilities or serv ices offered by the  
PVO to the general public, w ith  
reasonable m odifications, as needed , 
provided by the PVO.

“Secretary” means the Secretary of 
Transportation or his/her designee.

“Section  504” m eans section  504 of 
the R ehabilitation A ct o f 1973 (Pub. L. 
9 3 -1 1 2 , 87 Stat. 394, 29 U.S.C. 794), as 
am ended.

“Service anim al” m eans any guide  
dog, signal dog, or other anim al 
in d iv id u a lly  trained to w ork or perform  
tasks for an in d iv id u a l w ith  a d isab ility ,

including, but not lim ited to, guiding 
individuals with impaired vision, 
alerting individuals with impaired 
hearing to intruders or sounds, alerting 
persons with seizure disorders to the 
onset of a seizure, providing minimal 
protection or rescue work, pulling a 
wheelchair, or fetching dropped items.

“Specified public transportation” 
means transportation by passenger 
vessel provided by a private entity to 
the general public, w ith general or 
special service (including charter 
service) on a regular and continuing 
basis, where the private entity is 
primarily engaged in the business of 
transporting people.

“Terminal” means, w ith respect to 
passenger vessel transportation, the 
portion of a property located adjacent to 
a dock, entry ramp, or other means of 
boarding a passenger vessel, including 
areas through which passengers gain 
access to land transportation, passenger 
shelters, designated waiting areas, 
ticketing areas, and baggage drop-off 
and retrieval sites, to the extent that the 
PVO owns or leases the facility or 
exercises control over the selection, 
design, construction, or alteration of the 
property.

“United States” or “U.S.” means the 
United States of America, including its 
territories, commonwealths, and 
possessions.

“W heelchair” means any mobility aid 
belonging to any class of three or four- 
wheeled devices, usable indoors, 
designed for and used by individuals 
w ith mobility impairments, whether 
operated manually or powered.

“You” means the owner or operator of 
a passenger vessel, unless the context 
requires a different meaning.

§ 3 9 .5  T o  w h o m  d o  th e  p ro v is io n s  o f th is  
P art a p p ly ?

(a) Except as provided in paragraph 
(b) or (c) of this section, this Part applies 
to you if you are the owner or operator 
of any passenger vessel, and you are:

(1) A public entity that provides 
designated public transportation; or

(2) A private entity primarily engaged 
in the business of transporting people 
whose operations affect commerce and 
that provides specified public 
transportation;

(b) If you are the PVO of a foreign-flag 
passenger vessel, this Part applies to 
you only if your vessel picks up 
passengers at a port in the United States, 
its territories, possessions, or 
commonwealths.



3 8 896  Federal Register/V ol. 75, No. 128 /T uesday, July 6, 2010/R ules and Regulations

§ 3 9 .7  W h a t o th e r  a u th o r it ie s  c o n c e rn in g  
n o n d is c r im in a tio n  o n  th e  b a s is  o f d is a b ility  
a p p ly  to  o w n e rs  a n d  o p e ra to rs  o f 
p a s s e n g e r  v e s s e ls ?

(a) If you  receive  Federal financial 
assistance from the Departm ent of 
T ransportation, com p lian ce  w ith  
app licab le  requirem ents o f th is part is a 
co n d itio n  of c om p lian ce  w ith  section  
504 o f the R ehabilitation  A ct o f 1973 
and o f receiv ing  financial assistance.

(b) You are also  subject to ADA  
regulations of the Departm ent of Justice 
(28 CFR part 35 or 36, as applicable).

§ 3 9 .9  W h a t m a y  th e  o w n e r  or o p e ra to r  o f  
a fo re ig n -f la g  v e s s e l do  if it b e lie v e s  a 
p ro v is io n  o f  a fo re ig n  n a tio n ’s la w  p ro h ib its  
c o m p lia n c e  w ith  a  p ro v is io n  o f th is  P art?

(a) If you  are the PVO o f  a foreign-flag  
v esse l, and you  b e liev e  that a b inding  
legal requirem ent o f a foreign nation  
p reclud es you  from  com ply in g  w ith  a 
p rov ision  o f th is Part, you  m ay request 
a w aiver o f the p rovision  o f th is Part.

(b) You m ust sen d  su ch  a w aiver  
request to the Departm ent.

(c) Your w aiver request m ust in c lu d e  
the fo llo w in g  elem ents:

(1) A copy , in the English language, o f 
the foreign law  involved;

(2) A  descr ip tion  of h o w  the b inding  
legal requirem ent o f  a foreign nation  
a p p lies  and h o w  it precludes  
co m p lian ce  w ith  a provision  o f this 
Part;

(3) A d escrip tion  of the alternative  
m eans you  w ill u se , if  the w aiver is 
granted, to effective ly  ach ieve  the  
objective o f the provision  of th is Part 
subject to the w aiver or, if  applicable, a 
justification  of w h y  it w o u ld  be 
im p ossib le  to ach ieve  th is objective in  
any way.

(d) If you  subm it such a w aiver  
request before N ovem ber 3, 2010 you  
m ay continue to apply the foreign legal 
requirem ent pen d in g  the D epartm ent’s 
response to your w aiver request.

(e) The D epartm ent sh a ll grant the  
w aiver  request if  it determ ines that the  
bin d ing  legal requirem ent of a foreign  
nation  app lies, that it does preclude  
co m p lian ce  w ith  a provision  o f th is 
Part, and that the PVO has provided an 
effective  a lternative m eans of ach iev ing  
the objective o f the provision  o f this Part 
subject to the w aiver or clear and  
con v in c in g  ev id en ce  that it w ou ld  be 
im p o ssib le  to a ch ieve  th is objective in  
any way.

§ 3 9 .1 1  [R e s e rv e d ]

§ 3 9 .1 3  W h e n  m u s t P V O s  c o m p ly  w ith  th e  
p ro v is io n s  o f th is  p a rt?

You are required to com ply  w ith  the  
requirem ents o f  th is  part beginning  
N ovem ber 3, 2010, except as otherw ise  
provided  in  in d iv id u a l section s of th is  
part.

Subpart B— Nondiscrim ination and 
Access to Services

§ 3 9 .21  W h a t is  th e  g e n e ra l 
n o n d is c r im in a tio n  re q u ire m e n t o f th is  p a rt?

(a) A s a PVO, you  m ust not do any of 
the fo llow in g  things, either directly  or 
through a contractual, licensing , or 
other arrangement:

(1) You m ust not discrim inate against 
any qualified  in d iv id u a l w ith  a 
disab ility , by reason o f su ch  disab ility , 
w ith  respect to the in d iv id u a l’s use o f
a vessel;

(2) You m ust not require a qualified  
ind iv idu al w ith  a d isab ility  to accept 
sp ecia l serv ices that the ind iv idu al does  
not request;

(3) You m ust not exclu d e  a qualified  
ind iv idu al w ith  a d isab ility  from or 
deny the person the benefit o f any 
v esse l transportation or related serv ices  
that are available to other persons, 
except w h en  sp ec ifica lly  perm itted by  
another section  o f th is Part; and

(4) You m ust not take any action  
against an ind iv idu al (e.g., refusing to 
provide transportation) because the 
in d iv id u a l asserts, on h is  or her ow n  
behalf or through or on  beh a lf o f others, 
rights protected by th is part or the ADA.

(b)(1) A s a PVO that is  a private  
entity , you m ust m ake reasonable  
m odifications in p o lic ie s , practices, or 
procedures w h en  such  m odifications are 
necessary to afford su ch  goods, services, 
facilities, priv ileges, advantages, or 
accom m odations to in d iv id u a ls w ith  
d isab ilities, u n less  you  can dem onstrate  
that m aking such  m odifications w ou ld  
fundam entally  alter the nature o f such  
goods, services, facilities, privileges, 
advantages, or accom m odations.

(2) A s a PVO that is a public  entity, 
you  m ust m ake reasonable  
m odifications in  p o lic ie s , practices, or 
procedures w h en  necessary to avoid  
discrim ination  on  the basis o f d isab ility , 
u n less  you can dem onstrate that m aking  
the m odifications w o u ld  fundam entally  
alter the nature o f the services, 
programs, or activ ities you  offer.

§ 3 9 .2 3  W h a t a re  th e  re q u ire m e n ts  
c o n c e rn in g  c o n tra c to rs  to  o w n e rs  and  
o p e ra to rs  o f p a s s e n g e r  v e s s e ls ?

(a) If, as a PVO, you  enter into a 
contractual or other arrangem ent or 
relationsh ip  w ith  any other party to 
provide services to or affecting  
passengers, you  m ust ensure that the  
other party m eets the requirem ents of 
th is Part that w o u ld  apply to you if you  
provided the service yourself.

(b) A s a PVO, you  m ust in c lu d e  an 
assurance o f co m p lian ce  w ith  th is Part 
in  your contracts or agreem ents w ith  
any contractors w h o  provide to the  
pu blic  services that are subject to the

requirem ents o f th is Part. 
N o n com p lian ce  w ith  this assurance is a 
m aterial breach of the contract on the 
contractor’s part. W ith respect to 
contracts or agreem ents existing on  
N ovem ber 3, 2010, you  m ust ensure the  
in c lu sio n  o f th is assurance by N ovem ber  
3, 2011 or on the next occasion  on 
w h ic h  the contract or agreem ent is 
ren ew ed  or am ended, w h ichever com es 
first.

(1) T his assurance m ust com m it the  
contractor to com plian ce  w ith  all 
app licab le  provisions of th is Part in  
activ ities perform ed on behalf o f  the  
PVO.

(2) The assurance m ust also com m it 
the contractor to im plem enting  
directives issu ed  by your C om plaints 
R esolu tion  O fficials (CROs) under 
§ 3 9 .1 0 3 .

(c) A s a PVO, you  m ust a lso  in c lu d e  
su ch  an assurance o f com plian ce  in  
your contracts or agreem ents of 
appointm ent w ith  U .S. travel agents. 
W ith respect to contracts or agreem ents 
w ith  U .S. travel agents existing on  
N ovem ber 3, 2010, you  m ust ensure the  
in c lu sio n  of th is assurance by Novem ber  
3, 2011 or on the next occasion  on  
w h ich  the contract or agreem ent is 
ren ew ed  or am ended , w h ichever  com es  
first. Y ou are not required to inc lu de  
such an assurance in  contracts w ith  
foreign travel agents.

(d) You rem ain responsib le  for your  
contractors’ and U .S. travel agents’ 
com p lian ce  w ith  th is Part and w ith  the  
assurances in  your contracts w ith  them .

(e) It is not a defense  to an  
enforcem ent action  under this Part that 
your non com p lian ce  resulted  from 
action  or inaction  by a contractor or U.S. 
travel agent.

§ 3 9 .2 5  M ay  P V O s  re fu s e  to  p ro v id e  
tra n s p o r ta tio n  o r  u s e  o f a v e s s e l on  th e  
b a s is  o f d is a b ility ?

(a) A s a PVO, you m ust not refuse to 
provide transportation or u se  o f a v esse l 
to a passenger w ith  a d isab ility  on  the  
basis o f h is  or her d isab ility , except as 
sp ec ifica lly  perm itted by th is Part.

(b) You m ust not refuse to provide  
transportation or use o f a v esse l to a 
passenger w ith  a d isab ility  because the  
p erson’s d isab ility  results in  appearance  
or involuntary behavior that m ay offend, 
annoy, or in co n v en ien ce  crew m em bers 
or other passengers.

(c) If you  refuse to provide  
transportation or use o f a v esse l to a 
passenger on a basis relating to the  
in d iv id u a l’s d isab ility , you m ust 
p rovide to the person a written  
statem ent of the reason for the refusal. 
T his statem ent m ust in c lu d e  the sp ec ific  
basis for your o p in io n  that the refusal 
m eets the standards o f § 39,27 or is
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otherwise specifically permitted by this 
part. You must provide this written 
statement to the person w ithin 10 
calendar days of the refusal of 
transportation or use of the vessel.

§ 3 9 .2 7  C an  a P V O  ta k e  a c tio n  to  d e n y  
tra n s p o r ta tio n  o r  re s tr ic t s e rv ic e s  to  a 
p a s s e n g e r  w ith  a  d is a b ility  b a s e d  on  s a fe ty  
c o n c e rn s ?

(a) As a PVO, you may take action to 
deny transportation or restrict services 
to a passenger with a disability if 
necessitated by legitimate safety 
requirements. Safety requirements must 
be based on actual risks and not on mere 
speculation, stereotypes, or 
generalizations about individuals with 
disabilities.

E xa m p le  1 to paragraph 39.27(a): You m ay 
take su c h  ac tion  in  o rder to  com ply  w ith  
C oast G uard  safety regulations.

E xa m p le  2 to paragraph 39.27(a): You m ay 
take such  action  if accom m odating  a large or 
heavy  w hee lch a ir w ould , together w ith  its 
occupan t, create w eight and  balance problem  
th a t cou ld  affect adverse ly  the  seaw orth iness 
o f th e  vessel o r im pede em ergency egress 
from  the  vessel.

E xa m p le  3 to paragraph 39.27(a): You 
cou ld  restric t access to a lifeboat for a 
m ob ility  dev ice  th a t w o u ld  lim it access to the 
lifeboat for o ther passengers.

(b) In taking action pursuant to 
legitimate safety requirements, you must 
take the action that imposes the 
minimum feasible burdens or 
lim itations from the point of view of the 
passenger. For example, if you can meet 
legitimate safety requirements by a 
means short of refusing transportation to 
a passenger, you must do so.

(c) You may take action to deny 
transportation or restrict services to a 
passenger if the passenger poses a direct 
threat to others. In determining whether 
an individual poses a direct threat to the 
health or safety of others, the PVO must 
make an individualized assessment, 
based on reasonable judgment that relies 
on current medical knowledge or on the 
best available objective evidence, to 
ascertain: The nature, duration, and 
severity of the risk; the probability that 
the potential injury will actually occur; 
and whether reasonable modifications 
of policies, practices, or procedures will 
mitigate the risk.

§ 3 9 .2 9  M a y  P V O s  lim it th e  n u m b e r of 
p a s s e n g e rs  w ith  a d is a b ility  on  a p a s s e n g e r  
v e s s e l?

As a PVO, you must not lim it the 
number of passengers with a disability 
other than individuals with a mobility 
disability on your vessel. However, if in 
the Captain’s judgment, weight or 
stability issues are presented by the 
presence of mobility devices and would 
conflict w ith legitimate safety

requirements pertaining to the vessel 
and its passengers, then the number of 
passengers w ith mobility aids may be 
limited, but only to the extent 
reasonable to prevent a avoid such a 
conflict.

§ 39 .31  M a y  P V O s  lim it a c c e s s  to  
tra n s p o rta tio n  o r  u s e  o f a v e s s e l on  the  
b a s is  th a t a  p a s s e n g e r  has  a c o m m u n ic a b le  
d is e a s e ?

(a) You must not take any of the 
following actions on the basis that a 
passenger has a communicable disease 
or infection, unless one of the 
conditions of paragraph (b) of this 
section exists:

(1) Refuse to provide transportation or 
use of a vessel to the passenger;

(2) Delay the passenger’s 
transportation or use of the vessel [e.g., 
require the passenger to take a later 
trip);

(3) Impose on the passenger any 
condition, restriction, or requirement 
not imposed on other passengers; or

(4) Require the passenger to provide a 
medical certificate.

(b) You may take actions listed in 
paragraph (a) of this section only if 
either or both of the conditions listed in 
paragraphs (b)(1) and (2) of this section 
are met. The action you take must be the 
least restrictive from the point of view 
of the passenger, consistent with 
protecting the health of other 
passengers.

(1) U.S. or international public health 
authorities [e.g., the Centers for Disease 
Control, Public Health Service, World 
Health Organization) have determined 
that persons w ith a particular condition 
should not be perm itted to travel or 
should travel only under conditions 
specified by the public health 
authorities;

(2) An individual has a condition that 
is both readily transmissible by casual 
contact in the context of traveling on or 
using a passenger vessel and has serious 
health consequences.

E xam ple 1 to paragraph 39.31(b)(2). A 
passenger has a com m on cold. T his cond ition  
is read ily  transm issib le  by casual con tact b u t 
does n o t have serious h ea lth  consequences. 
You m ay no t take any  of the actions listed  
in  paragraph (a) of th is section.

E xam ple  2 to paragraph 39.31(b)(2): A 
passenger has HIV/AIDS. T his cond ition  is 
no t read ily  transm issib le  by casual con tact 
b u t does have serious hea lth  consequences. 
You m ay no t take any of the actions listed 
in  paragraph (a) o f th is section.

E xam ple 3 to paragraph 39.31(b)(2): A 
passenger has SARS or a norovirus. These 
co nd itions are read ily  transm issib le  by casual 
con tact and have serious health  
consequences. You m ay take an action  listed  
in paragraph (a) of th is  section.

E xam ple 4 to paragraph 39.31(b)(2). A 
passenger has a cond itio n  that is n o t readily

transm issib le  by casual con tac t to or does not 
have serious h ea lth  consequences for the 
general passenger population . How ever, it is 
possib le  that it could  be read ily  transm itted  
by casual contact w ith  and  have serious 
h ealth  consequences for an ind iv id u a l w ith  
a severe allergy or severely com prom ised 
im m une system . You may no t take any of the 
actions listed  in  paragraph (a) of th is section.

(c) A n y action o f those listed  in  
paragraph (a) o f th is  section  that you  
take under paragraph (b) o f th is section  
m ust be the least drastic action you can  
take to protect the health  of other 
passengers. For exam ple, if  you  can  
protect the health  o f other passenger by 
im posin g  a co n d itio n  on the  
transportation of a passenger w ith  a 
com m u nicab le  d isease  (e.g., lim iting the 
passenger’s access to certain fac ilities on 
the v esse l for a period o f tim e), you  
cannot totally  deny  transportation on  
the vesse l.

(d) For purposes of paragraph (a)(4) of 
this section, a medical certificate is a 
written statement from the passenger’s 
physician saying that the passenger’s 
disease or infection would not, under 
the present conditions in the particular 
passenger’s case, be readily 
communicable to other persons by 
casual contact during the normal course 
of the passenger’s transportation or use 
of the vessel. Such a medical certificate 
must state any conditions or precautions 
that would have to be observed to 
prevent the transm ission of the disease 
or infection to other persons in the 
normal course of the passenger’s 
transportation on or use of the vessel. It 
must be sufficiently recent to pertain 
directly to the communicable disease 
presented by the passenger at the time 
the passenger seeks to board the vessel.

(e) If your action  under th is section  
results in  the p ostpon em ent o f a 
passenger’s transportation or use o f the  
vesse l, you  m ust perm it the passenger to 
travel or use the v esse l at a later 
availab le tim e (up to one year from the  
date o f the p ostpon ed  trip or use o f the  
vesse l) at the cost that w o u ld  have  
app lied  to the passenger’s originally  
sch ed u led  trip or u se  o f the v esse l 
w ith o u t penalty  or, at the passenger’s 
discretion , provide a refund for any  
un u sed  transportation or use of the  
vesse l. If there is no available  
reservation w ith in  one year, you m ust 
provide a refund.

(f) If you  take any action  under this  
section  that restricts a passenger’s 
transportation or use of the vesse l, you  
m ust, on  the passenger’s request, 
provide a w ritten  explanation  w ith in  10 
days o f the request.
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§ 3 9 .3 3  M a y  P V O s  re q u ire  a p a s s e n g e r  
w ith  a  d is a b ility  to  p ro v id e  a  m e d ic a l 
c e rt if ic a te ?

E xcept as provided in  § 39.31, you  
m ust not require a passenger w ith  a 
disab ility  to have a m edical certificate  
as a co n d itio n  for being provided  
transportation on your vessel.

§ 3 9 .3 5  M a y  P V O s  re q u ire  a p a s s e n g e r  
w ith  a d is a b ility  to  p ro v id e  a d v a n c e  n o tic e  
th a t h e  o r  s h e  is  tra v e lin g  on  o r u s in g  a 
p a s s e n g e r  v e s s e l w h e n  n o  p a rtic u la r  
s e rv ic e s  a re  s o u g h t?

A s a PVO, you  m ust not require a 
passenger w ith  a d isab ility  to provide  
advance notice  o f the fact that he or she  
is traveling on or using a passenger  
v esse l w h en  the passenger is not seeking  
particular auxiliary a ids or serv ices, or 
sp ec ia l p r iv ileges or services, that in  
order to be provided need  to be arranged 
before the passenger arrives to board the  
v esse l. T he PVO alw ays has an 
obligation  to provide effective  
com m u nication  betw een  the PVO and  
in d iv id u a ls  w h o  are d eaf or hard of  
hearing or b lind or v isu a lly  im paired  
through the use  o f appropriate auxiliary  
aids and services.

§ 3 9 .3 7  M a y  P V O s  re q u ire  a p a s s e n g e r  
w ith  a  d is a b ility  to  p ro v id e  a d v a n c e  n o tic e  
in o rd e r  to  o b ta in  p a r tic u la r  a u x ilia ry  a id s  
a n d  s e rv ic e s  o r to  a rra n g e  g ro u p  tra v e l?

(a) Except as provided in  th is section , 
as a PVO you  m ust not require a 
passenger w ith  a d isab ility  to provide  
advance n otice  in  order to obtain  
serv ices or p r iv ileges required by th is  
Part.

(b) If 10 or m ore passengers w ith  a 
d isab ility  seek  to travel as a group, you  
m ay require 72 hours advance n otice  for 
the group’s travel.

(cj W ith respect to providing  
particular auxiliary  aids and services, 
you  m ay request reasonable advance  
n otice  to guarantee the availab ility  o f 
those a ids or services.

(d) Your reservation and other 
adm inistrative system s m ust ensure that 
w h en  passengers provide the advance  
n otice  that you  require, con sisten t w ith  
th is section , for serv ices and privileges, 
the notice  is com m unicated , clearly  and 
on tim e, to the peop le  responsib le  for 
provid ing the requested service or 
accom m odation .

§ 3 9 .3 9  H o w  d o  P V O s  e n s u re  th a t  
p a s s e n g e rs  w ith  d is a b ilit ie s  a re  a b le  to  use  
a c c e s s ib le  c a b in s ?

(a) A s a PVO operating a v esse l that 
has a ccessib le  cabins, you  m ust fo llow  
the requirem ents o f th is Part to ensure  
that passengers w ith  d isab ilities w h o  
need  a ccessib le  cabins have  
nondiscrim inatory access to them .

(b) You m ust, w ith  respect to 
reservations m ade by any m eans (e.g.,

te leph one, Internet, in  person, or 
through a third party):

(1) M odify your p o lic ie s , practices, or 
procedures to ensure that in d iv id u a ls  
w ith  d isab ilities can make reservations 
for accessib le  cabins during the sam e  
hours and in the sam e m anner as 
in d iv id u a ls w h o  do not need  accessib le  
cabins;

(2) Identify and describe accessib le  
features in the cabins offered through  
your reservations service  in  enough  
detail to perm it in d iv id u a ls w ith  
disab ilities to assess in d ep en dently  
w hether a g iven  cabin m eets h is or her  
accessib ility  needs.

(3) Ensure that accessib le  cabins are 
h eld  for u se  by in d iv id u a ls w ith  
disab ilities until all other cabins in that 
class o f service have been  rented;

(4) Reserve accessib le  cabins upon  
request by a passenger w ith  d isab ilities  
and ensure that the sp ec ific  accessib le  
cabin reserved by that passenger is held  
for h im  or her, even  you  do not 
norm ally h o ld  sp ec ific  cabins for 
passengers w h o  m ake reservations.

(c) You m ay release u n so ld  accessib le  
cabins to persons w ithout d isab ilities  
for their ow n  use w h en  all other cabins 
in the sam e class o f service and price for 
a voyage have been  reserved.

(d) If a passenger w ith  a disab ility  
seeks to reserve an accessib le  cabin in
a g iven  class o f serv ice, and there is not 
an available accessib le  cabin in  that 
class o f service, but there is an available  
accessib le  cabin in  a different class o f  
service, you  m ust a llo w  the passenger to 
reserve that accessib le  cabin at the price  
of the requested class o f service o f the  
class o f  service in  w h ich  the accessib le  
cabin ex ists, w h ich ever  is low er.

(e) A s a PVO, you are never required  
to d eny  transportation to any passenger  
w h o has already reserved passage in 
order to accom m odate a passenger w ith  
a d isab ility  in  an accessib le  cabin.

(f) You m ust not require proof of 
disab ility , inclu d ing , for exam ple, a 
doctor’s note, before reserving an 
accessib le  cabin.

(g) To prevent fraud in the assignm ent 
of accessib le  cabins (e.g., attem pts by 
in d iv id u a ls w h o  do not have d isab ilities  
to reserve accessib le  cabins because  
they  have greater space, you—

(1) M ust inquire of persons seeking to 
reserve su ch  cabins w hether the  
ind iv idu al (or an ind iv idu al for w hom  
the cabin is being  reserved) has a 
m obility  d isab ility  or a d isab ility  that 
requires the use o f the accessib le  
features that are provided in  the cabin.

(2) M ay require a w ritten attestation  
from the ind iv idu al that accessib le  
cabin is for a person w h o  has a m obility  
d isab ility  or a d isab ility  that requires

the u se  o f the accessib le  features that are 
provided in the cabin.

(h) You m ust investigate the potential 
m isu se  o f accessib le  cabins w here there 
is good cause to b e liev e  that su ch  cabins 
have been  purchased fraudulently, and 
you  m ay take appropriate action  against 
som eone w h o  has reserved or purchased  
such  a cabin fraudulently. For exam ple, 
i f  an in d iv id u a l w h o  does not have a 
d isab ility  reserves an accessib le  cabin, 
after having attested that he or she has 
a m obility  d isab ility , you m ay deny  
transportation to the ind ividual.

§ 39 .41  M ay  a p a s s e n g e r  w ith  a d is a b ility  
be re q u ire d  to  tra v e l w ith  a n o th e r  p e rso n ?

(a) You m ust not require that a 
passenger w ith  a d isab ility  travel w ith  
another person as a cond ition  of being  
provided transportation on  or use of a 
passenger vessel.

(b) Your personnel are not required to 
perform  personal tasks (e.g., assisting  
w ith  eating, dressing, toileting) for a 
passenger.

§ 3 9 .4 3  M ay  P V O s  im p o s e  s p e c ia l c h a rg e s  
on p a s s e n g e rs  w ith  a  d is a b ility  fo r  
p ro v id in g  s e rv ic e s  re q u ire d  by  th is  ru le?

(a) A s a PVO, you  m ust not charge 
higher fares, surcharges, or other fees to 
passengers w ith  a d isab ility  that are not 
im posed  on other passengers for 
transportation or u se  o f the vessel.

(b) If the accom m odations on a v esse l 
that are a ccessib le  to passengers w ith  a 
disab ility  are available on ly  in a type or 
class o f serv ice  or part of a v esse l that 
are m ore ex p en siv e  than the type or 
class o f serv ice  or part of a v esse l that 
the passenger requests, you  must 
provide the a ccessib le  accom m odation  
at the price of the type or class of 
service  or facility  that the passenger  
requests.

(c) You m ust not im pose specia l or 
extra charges for providing facilities, 
equipm ent, or serv ices that this rule 
requires to be provided to passengers 
w ith  a d isability .

§ 3 9 .4 5  M a y  P V O s  im p o s e  o th e r  
re s tr ic tio n s  on  p a s s e n g e rs  w ith  a d is a b ility  
th a t th e y  d o  n o t im p o s e  on o th e r  
p a s s e n g e rs ?

(a) A s a PVO, you  m ust not subject 
passengers w ith  a d isab ility  to 
restrictions that do not app ly  to other 
passengers, except as otherw ise  
e x p lic itly  perm itted in  th is Part.

(b) R estrictions you  m ust not im pose  
on passengers w ith  a d isab ility  inc lu d e , 
but are not lim ited  to, the follow ing:

(1) R estricting passengers’ m ovem ent 
w ith in  the vesse l or a terminal;

(2) Requiring passengers to rem ain in 
a h old in g  area or other location  in order 
to receive transportation or services;
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(4) Requiring passengers to w ear  
badges or other sp ecia l identification; or

(5) Requiring am bulatory passengers, 
in c lu d in g  but not lim ited  to b lin d  or 
v isu a lly  im paired passengers, to u se  a 
w h ee lch a ir  or other m obility  d ev ice  in  
order to receive  assistance required by  
th is Part or o therw ise  offered to the  
passenger.

(c) Special m uster stations for 
disab led  in d iv id u a ls  are perm issib le  for 
em ergency evacuations in order to 
centrally  locate availab le resources.

§ 3 9 .4 7  M a y  P V O s  re q u ire  p a s s e n g e rs  w ith  
a d is a b ility  to  s ig n  w a iv e rs  o r re le a s e s ?

(a) A s a PVO, you  m ust not require 
passengers w ith  a d isab ility  to sign  any  
release or w aiver o f liab ility  not 
required o f all passengers in  order to 
receive transportation or u se  of a v esse l 
or to receive  serv ices relating to a 
disability .

(b) You m ust not require passengers 
w ith  a d isab ility  to sign  w aivers o f  
liab ility  for dam age to or lo ss  of 
w h eelch a irs or other m obility  or 
assistive  devices.

Subpart C— Information for 
Passengers

§ 3 9 .51  W h a t is  th e  g e n e ra l re q u ire m e n t  
fo r  P V O s ’ p ro v is io n  o f a u x ilia ry  a id s  and  
s e rv ic e s  to  p a s s e n g e rs ?

(a) If you  are a PVO that is a public  
entity, you  m ust furnish appropriate  
auxiliary a ids and serv ices w here  
necessary to afford an in d iv id u a l w ith  a 
disab ility  an equal opportunity to 
participate in, and enjoy the benefits of, 
a service, program or activity. In 
determ ining w hat type o f auxiliary aid  
or serv ice  is necessary, you  m ust give  
prim ary consideration  to the requests o f 
in d iv id u a ls w ith  d isab ilities.

(b) If you  are a PVO that is a private  
entity , you  m ust furnish appropriate  
auxiliary a ids or serv ices w here  
necessary to ensure effective  
com m u nication  w ith  in d iv id u a ls w ith  
d isab ilities.

(c) If a p rov ision  of a particular  
auxiliary aid or service w o u ld  result in
a fundam ental alteration in the nature o f  
the goods, serv ices, facilities, priv ileges, 
advantages, or accom m odation s being  
offered or in  an u n du e burden, you  shall 
provide an alternative auxiliary aid or 
service, if  one ex ists, that w o u ld  not 
result in  a fundam ental alteration or 
undue burden but w o u ld  nevertheless  
ensure that, to the m axim um  extent 
possib le , in d iv id u a ls  w ith  d isab ilities  
receive the goods, serv ices, facilities, 
privileges, advantages, or 
accom m odations you  offer.

(d) A s a PVO, it is your responsib ility , 
not that of a passenger w ith  a disab ility ,

to provide needed auxiliary aids and 
services.

§ 3 9 .5 3  W h a t in fo rm a tio n  m u s t P V O s  
p ro v id e  to  p a s s e n g e rs  w ith  a d is a b ility ?

As a PVO, you must provide the 
following information to individuals 
who self-identify as having a disability 
(including those who are deaf or hard of 
hearing or who are blind or visually 
impaired) or who request disability- 
related information, or persons making 
inquiries on the behalf of such persons. 
The information you provide must, to 
the maximum extent feasible, be 
specific to the vessel a person is seeking 
to travel on or use.

(a) The availability of accessible 
facilities on the vessel including, but 
not limited to, means of boarding the 
vessel, toilet rooms, staterooms, decks, 
dining, and recreational facilities.

(b) Any lim itations of the usability of 
the vessel or portions of the vessel by 
people with mobility impairments;

(c) Any limitations on the 
accessibility of boarding and 
disembarking at ports at which the 
vessel will call [e.g., because of the use 
of inaccessible lighters or tenders as the 
means of coming to or from the vessel);

(d) Any limitations on the 
accessibility of services or tours 
ancillary to the transportation provided 
by the vessel concerning which the PVO 
makes arrangements available to 
passengers;

(e) Any lim itations on the ability of a 
passenger to take a service animal off 
the vessel at foreign ports at which the 
vessel will call (e.g., because of 
quarantine regulations) and provisions 
for the care of an animal acceptable to 
the PVO that the passenger must meet 
w hen the passenger disembarks at a port 
at which the animal must remain aboard 
the vessel.

(f) The services, including auxiliary 
aids and services, available to 
individuals who are deaf or hard of 
hearing or blind or visually impaired.

(g) Any lim itations on the ability of 
the vessel to accommodate passengers 
with a disability.

(h) Any limitations on the 
accessibility of boarding and 
disembarking at ports at which the 
vessel will call and services or tours 
ancillary to the transportation provided 
by the vessel concerning which the PVO 
makes arrangements available to 
passengers.

§ 3 9 .5 5  M u s t in fo rm a tio n  a n d  re s e rv a tio n  
s e rv ic e s  o f P V O s  b e  a c c e s s ib le  to  
in d iv id u a ls  w ith  h e a rin g  o r v is io n  
im p a irm e n ts ?

This section applies to information 
and reservation services made available 
to persons in the United States.

(a) If, as a PVO, you  provide  
te lep h on e reservation or inform ation  
service to the pu b lic, you  m ust m ake 
th is service availab le to in d iv id u a ls w h o  
are deaf or hard-of-hearing and w h o  use  
a text te lep h o n e  (TTY) or a TTY relay 
service (TRS).

(1) You m ust m ake service to TTY/ 
TRS users available during the sam e 
hours as te lep h on e service for the 
general public.

(2) Your response tim e to TTY/TRS 
ca lls m ust be equivalen t to your 
response tim e for your te lep h on e service  
to the general public.

(3) You m ust m eet th is requirem ent 
by [date one year from the effective date 
of th is Part].

(b) If, as a PVO, you provide written  
(i.e., hard copy) inform ation to the 
pu blic, you m ust ensure that this 
inform ation is able to be com m unicated  
effectively , on request, to persons w ith  
v isio n  im pairm ents. You m ust provide  
th is inform ation in  the sam e language(s) 
in  w h ich  you  m ake it availab le to the  
general public.

§ 3 9 .5 7  M u s t P V O s  m a k e  c o p ie s  o f th is  
ru le  a v a ila b le  to  p a s s e n g e rs ?

A s a PVO, you  m ust keep a current 
copy  o f th is Part on each v esse l and 
each U .S. port or term inal you  serve and 
m ake it availab le to passengers on 
request. If you  are an entity  that does 
not receive  Federal financial assistance, 
you  are not required to m ake th is copy  
available in  languages other than  
E nglish. You m ust m ake it available in  
accessib le  formats on request, subject to 
the provisions o f § 39.51(c).

Subpart D—Accessibility of Landside 
Facilities

§ 3 9 .6 1  W h a t re q u ire m e n ts  m u s t P V O s  
m e e t c o n c e rn in g  th e  a c c e s s ib ility  of 
te rm in a ls  a n d  o th e r  la n d s id e  fa c ilit ie s ?

A s a PVO, you  m ust com ply  w ith  the 
fo llow in g  requirem ents w ith  respect to 
all term inal and other land side facilities  
you  ow n , lease, or control in  the U nited  
States (inc lu d ing  its territories, 
p o ssessio n s, and com m onw ealths):

(a) W ith respect to n ew  facilities, you  
m ust do the fo llow ing:

(1) You m ust ensure that term inal 
facilities are readily accessib le  to and  
usable by in d iv id u a ls w ith  d isab ilities, 
in c lu d in g  in d iv id u a ls w h o use w h eeled  
m obility  assistive  dev ices. Y ou are 
deem ed to com p ly  w ith  th is obligation  
if  the fac ilities m eet the requirem ents o f  
49 CFR 37.9 , and the standards 
referenced in  that section .

(2) You m ust ensure that there is an 
accessib le  route b etw een  the term inal or 
other passenger w aiting area and the 
boarding ramp or d ev ice  used  for the  
vesse l. A n accessib le  route is one
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m eeting the requirem ents o f the  
standards referenced in  49 CFR 37.9.

(b) W hen a facility  is altered, the  
altered portion m ust m eet the sam e  
standards that w o u ld  app ly  to a new  
facility.

(c) W ith respect to an ex istin g  facility , 
your ob ligations are the follow ing:

(1) If you  are a pu b lic  entity , you  m ust 
ensure that your term inals and other  
lan d sid e  facilities m eet program  
accessib ility  requirem ents, co n sisten t  
w ith  Departm ent of Justice requirem ents 
at 28 CFR 35.150.

(2) If you  are a private entity , you  are 
required to rem ove architectural barriers 
w here doing so is  readily ach ievab le , 
i.e., easily  accom p lish ab le  and able to 
be carried out w ithou t m uch d ifficu lty  
or exp en se , consisten t w ith  Departm ent 
o f Justice requirem ents at 28 CFR 36.304  
or, if  not readily ach ievab le, ensure that 
your goods, services, facilities, 
p riv ileges, advantages, or 
accom m odation s are availab le through  
alternative m ethods if  those  m eth ods are 
read ily  ach ievab le , co n sisten t w ith  
D epartm ent of Justice regulations at 28 
CFR 36.305.

(d) W here you  share resp on sib ility  for 
ensuring a ccessib ility  o f a facility  w ith  
another entity , you  and the other entity  
are jo intly  and severa lly  responsib le  for 
m eeting  app licab le  accessib ility  
requirem ents.

§ 3 9 .6 3  W h a t m o d ific a tio n s  a n d  a u x ilia ry  
a id s  a n d  s e rv ic e s  a re  re q u ire d  a t te rm in a ls  
a n d  o th e r  la n d s id e  fa c ilit ie s  fo r  in d iv id u a ls  
w ith  h e a rin g  o r v is io n  im p a irm e n ts ?

(a) A s a PVO, y o u  m ust ensure that 
the inform ation you  provide to  the  
general p u b lic  at term inals and other  
lan d sid e  fac ilities is effective ly  
com m u nicated  to in d iv id u a ls w h o  are 
b lin d  or w h o  have im paired v is io n  and  
deaf or hard-of-hearing in d iv id u a ls , 
through the use o f auxiliary a ids and 
services. To the exten t that this 
inform ation is not available to these  
in d iv id u a ls  through a ccessib le  signage  
and/or verbal pu b lic  address 
ann oun cem en ts or other m eans, your  
p ersonn el m ust prom ptly provide the  
inform ation to su ch  in d iv id u a ls  on their  
request, in  languages [e.g., E nglish , 
N orw egian , Japanese) in  w h ic h  the  
inform ation is provided  to the general 
public.

(b) The types o f inform ation you  m ust 
m ake available inc lu d e , but are not 
lim ited  to, inform ation concerning  
ticketing, fares, sch ed u les and delays, 
and the check ing and cla im ing  of 
luggage.

Subpart E—Accessibility o f Vessels 
[Reserved] 

Subpart F—Assistance and Services to 
Passengers With Disabilities

§ 3 9 .8 1  W h a t a s s is ta n c e  m u s t P V O s  
p ro v id e  to  p a s s e n g e rs  w ith  a  d is a b ility  in 
g e ttin g  to  a n d  fro m  a p a s s e n g e r  v e s s e l?

(a) A s a PVO, i f  you  provide, contract 
for, or otherw ise arrange for 
transportation to and from a passenger  
v esse l in  the U .S. (e.g., a bus transfer 
from an airport to a v esse l term inal), 
you  m ust ensure that the transfer service  
is accessib le  to and usable by 
in d iv id u a ls w ith  d isab ilities, as required  
by th is Part.

(b) You m ust also provide assistance  
requested by or on behalf o f a passenger  
w ith  a d isab ility  in  m oving b etw een  the  
term inal entrance (or a v eh ic le  drop-off 
poin t adjacent to the entrance) o f a 
term inal in  the U .S. and the p lace w here  
p eop le  get on or off the passenger  
vesse l. This requirem ent in c lu d es  
assistance in accessin g  key functional 
areas o f the term inal, such  as ticket 
counters and baggage ch eck in g/cla im . It 
also  inc lu des a brief stop up on  request 
at an accessib le  to ilet room.

§ 3 9 .8 3  W h a t a re  P V O s ’ o b lig a tio n s  fo r  
a s s is tin g  p a s s e n g e rs  w ith  a  d is a b ility  in 
g e ttin g  on  a n d  o ff a  p a s s e n g e r  v e s s e l?

(a) If a passenger w ith  a d isab ility  can  
readily get on or off a passenger v esse l 
w ithout assistance, you are not required  
to provide such assistance to the 
passenger. You m ust not require su ch  a 
passenger w ith  a d isab ility  to accept 
assistance from you  in getting on or off 
the v esse l u n less it is provided to all 
passengers as a matter o f  course.

(b) W ith respect to a passenger w ith  
a d isab ility  w h o  is not able to get on  or 
off a passenger v esse l w ith ou t  
assistance, you  m ust prom ptly provide  
assistance that ensures that the  
passenger can get on or off the vessel.

(c) W hen you have to provide  
assistance to a passenger w ith  a 
disab ility  in getting on or off a passenger  
v esse l, you m ay u se  any available m eans 
to w h ich  the passenger consents (e.g., 
lifts, ram ps, boarding chairs, assistance  
by v esse l personnel).

§ 3 9 .8 5  W h a t s e rv ic e s  m u s t P V O s  p ro v id e  
to  p a s s e n g e rs  w ith  a  d is a b ility  on  b o a rd  a 
p a s s e n g e r  v e s s e l?

A s a PVO, you  m ust provide services 
on board the v esse l as requested by or 
on behalf o f passengers w ith  a 
disab ility , or w h en  offered by PVO 
personnel and accepted by passengers 
w ith  a d isab ility , as follow s:

(a) A ssistance in  m oving about the  
v esse l, w ith  respect to any ph ysica l

barriers rendering an area not readily  
accessib le  and usable to the passenger.

(b) If food is provided to passengers 
on the v esse l, assistance in  preparation  
for eating, su ch  as opening packages and 
identify in g  food;

(c) E ffective com m u nication  w ith  
passengers w h o  have  v is io n  
im pairm ents or w h o  are deaf or hard-of- 
hearing, so that th ese  passengers have  
tim ely  access to inform ation the PVO 
provides to other passengers (e.g., 
w eather, on-board serv ices, delays).

§ 3 9 .8 7  W h a t s e rv ic e s  a re  P V O s  n o t 
re q u ire d  to  p ro v id e  to  p a s s e n g e rs  w ith  a 
d is a b ility  on b o a rd  a p a s s e n g e r  v e s s e l?

As a PVO, you are not required to 
provide ex ten sive  sp ecia l assistance to 
passengers w ith  a d isab ility . For 
purposes o f th is section , ex ten sive  
sp ec ia l assistance in c lu d es the 
fo llo w in g  activities:

(a) A ssistance in  actual eating;
(b) A ssistance w ith in  a to ilet room  or 

a ssistance e lsew h ere  on the v esse l w ith  
elim ination  functions; and

(c) P rovision  of m ed ica l equipm ent or 
serv ices, or personal d ev ices, except to 
the exten t provided to all passengers.

§ 3 9 .8 9  W h a t re q u ire m e n ts  a p p ly  to  o n ­
b o a rd  s a fe ty  b rie fin g s , in fo rm a tio n , and  
d rills ?

As a PVO, you  m ust com p ly  w ith  the  
fo llo w in g  requirem ents w ith  respect to 
safety briefings, inform ation, or drills 
p rovided  to passengers:

(a) You m ust provide the briefings or 
other safety-related inform ation through  
m eans that effective ly  com m unicate  
their content to persons w ith  v isio n  or 
hearing im pairm ents, usin g  auxiliary  
aids and serv ices w here necessary  for 
effective  com m unication . T his in c lu d es  
provid ing w ritten m aterials in 
alternative formats that persons w ith  
v isio n  im pairm ents can use.

(b) You m ust not require any  
passenger w ith  a d isab ility  to 
dem onstrate that he or she has listen ed  
to, read, or understood  the inform ation  
presented , excep t to the extent that you  
im p o se  such a requirem ent on all 
passengers. You m ust not take any  
action  adverse to a qu alified  ind iv idu al 
w ith  a d isab ility  on the basis that the 
person has not “accepted” the briefing.

(c) A s a PVO, if  you  present on-board  
safety briefings to passengers on v ideo  
screens, you m ust ensure that the safety- 
vid eo  presentation  is accessib le  to 
passengers w ith  im paired hearing (e.g., 
through use o f caption ing or p lacem ent 
o f a sign  language interpreter in the  
video).

(d) You m ust provide w hatever  
assistance is necessary to enable  
passengers w ith  d isab ilities to
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participate fully in safety or emergency 
evacuation drills provided to all 
passengers.

(e) You must maintain evacuation 
programs, information, and equipment 
in locations that passengers can readily 
access and use.

§ 39 .91  M u s t P V O s  p e rm it p a s s e n g e rs  w ith  
a d is a b ility  to  tra v e l w ith  s e rv ic e  a n im a ls ?

(a) As a PVO, you must permit service 
animals to accompany passengers with 
a disability.

(b) You must permit the service 
animal to accompany the passenger in 
all locations that passengers can use on 
a vessel, including in lifeboats.

(c) You must permit the passenger 
accom panied by the service animal to 
bring aboard a reasonable quantity of 
food for the animal aboard the vessel at 
no additional charge. If your vessel 
provides overnight accommodations, 
you must also provide reasonable 
refrigeration space for the service 
animal food.

(d) You must accept the following as 
evidence that an animal is a service 
animal; Identification cards, other 
written documentation, presence of 
harnesses, tags, and/or the credible 
verbal assurances of a passenger w ith a 
disability using the animal.

(e) If the legal requirements of a 
foreign government [e.g., quarantine 
regulations) do not permit a service 
animal to disembark at a foreign port, as 
a PVO you may require the animal to 
remain on board while its user leaves 
the vessel. You must work w ith the 
anim al’s user to ensure that the animal 
is properly cared for during the user’s 
absence.

§ 3 9 .9 3  W h a t w h e e lc h a irs  a n d  o th e r  
a s s is t iv e  d e v ic e s  m a y  p a s s e n g e rs  w ith  a 
d is a b ility  b r in g  o n to  a p a s s e n g e r  v e s s e l?

(a) As a PVO subject to Title III of the 
ADA, you must permit individuals with 
mobility disabilities to use wheelchairs 
and manually powered mobility aids, 
such as walkers, crutches, canes, braces, 
or other similar devices designed for use 
by individuals with mobility disabilities 
in any areas open to pedestrian use.

(b)(1) As A PVO subject to Title III of 
the ADA, you must make reasonable 
modifications in your policies, 
practices, or procedures to permit the 
use of other power-driven mobility 
devices by individuals w ith mobility 
disabilities, unless you can demonstrate 
that a device cannot be operated on 
board the vessel consistent with 
legitimate safety requirements you have 
established for the vessel.

(2) In determining whether a 
particular other power-driven mobility 
device can be allowed on a specific

vessel as a reasonable modification 
under paragraph (b)(1) of this section, 
the PVO must consider:

(1) The type, size, weight, dimensions, 
and speed of the device;

(ii) The vessel’s volume of pedestrian 
traffic (which may vary at different 
times of the day, week, month, or year);

(iii) The vessel’s design and 
operational characteristics [e.g., the size 
and balance requirements of the vessel, 
the density and placement of stationary 
devices, and the availability of storage 
for the device, if requested by the user);

(iv) Whether legitimate safety 
requirements can be established to 
permit the safe operation of a device in 
the specific vessel; and

(c)(1) As a PVO subject to Title III of 
the ADA, you must not ask an 
individual using a wheelchair or other 
power-driven mobility device questions 
about the nature and extent of the 
individual’s disability.

(2) You may ask a person using an 
other power-driven mobility device to 
provide a credible assurance that the 
mobility device is required because of 
the person’s disability. In response to 
this inquiry, you must accept the 
presentation of a valid, State-issued 
disability parking placard or card, or 
State-issued proof of disability as a 
credible assurance that the use of the 
other power-driven mobility device is 
for the individual’s mobility disability. 
In lieu of a valid, State-issued disability 
parking placard or card, or State-issued 
proof of disability, a PVO shall accept 
as a credible assurance a verbal 
representation not contradicted by 
observable fact, that the other power- 
driven mobility device is being used for 
a mobility disability.

(d) As a PVO subject to Title II of the 
ADA, you must follow the requirements 
of paragraphs (a) through (c) of this 
section. In addition, any restriction you 
impose on the use of an other powered 
mobility device on your vessel must be 
limited to the minimum necessary to 
meet a legitimate safety requirement.
For example, if a device can be 
accommodated in some spaces of the 
vessel but not others because of a 
legitimate safety requirement, you could 
not completely exclude the device from 
the vessel.

(e) As a PVO, you are not required to 
permit passengers with a disability to 
bring wheelchairs or other powered 
mobility devices into lifeboats or other 
survival craft, in the context of an 
emergency evacuation of the vessel.

§ 3 9 .9 5  M a y  P V O s  lim it th e ir  lia b ility  fo r  
lo s s  o f o r  d a m a g e  to  w h e e lc h a irs  o r  o th e r  
a s s is t iv e  d e v ic e s ?

Consistent w ith any applicable 
requirements of international law, you 
must not apply any liability limits with 
respect to loss of or damage to wheeled 
mobility assistive devices or other 
assistive devices. The criterion for 
calculating the compensation for a lost, 
damaged, or destroyed wheelchair or 
other assistive device is the original 
purchase price of the device.

Subpart G—Complaints and 
Enforcement Procedures

§ 3 9 .1 0 1  W h a t a re  th e  re q u ire m e n ts  fo r  
p ro v id in g  C o m p la in ts  R e s o lu tio n  O ffic ia ls ?

(a) As a PVO, you must designate one 
or more Complaints Resolution Officials 
(CROs).

(b) You must make a CRO available 
for contact on each vessel and at each 
term inal that you serve. The CRO may 
be made available in person or via 
telephone, if at no cost to the passenger. 
If a telephone link to the CRO is used, 
TTY or TRS service must be available so 
that persons w ith hearing impairments 
may readily communicate with the 
CRO. You must make CRO service 
available in the language(s) in which 
you make your other services available 
to the general public.

(c) You must make passengers with a 
disability aware of the availability of a 
CRO and how to contact the CRO in the 
following circumstances:

(1) In any situation in which any 
person complains or raises a concern 
with your personnel about 
discrimination, policies, or services 
with respect to passengers with a 
disability, and your personnel do not 
immediately resolve the issue to the 
customer’s satisfaction or provide a 
requested accommodation, your 
personnel must immediately inform the 
passenger of the right to contact a CRO 
and the location and/or phone number 
of the CRO available on the vessel or at 
the terminal. Your personnel must 
provide this information to the 
passenger in a format he or she can use.

(2) Your reservation agents, 
contractors, and Web sites must provide 
information equivalent to that required 
by paragraph (c)(1) of this section to 
passengers with a disability using those 
services.

(d) Each CRO must be thoroughly 
familiar w ith the requirements of this 
Part and the PVO’s procedures with 
respect to passengers with a disability. 
The CRO is intended to be the PVO’s 
“expert” in compliance with the 
requirements of this Part.

(e) You must ensure that each of your 
CROs has the authority to make
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d isp o sitiv e  reso lu tion  o f com pla in ts on 
beh a lf o f the PVO. T his m eans that the 
CRO m ust have the pow er to overrule  
the d ec is io n  of any other personnel, 
except that the CRO m ay not be given  
authority to counterm and a d ec is io n  of 
the m aster o f a v e sse l w ith  respect to 
safety matters.

§ 3 9 .1 0 3  W h a t a c tio n s  d o  C R O s  ta k e  on  
c o m p la in ts ?

W hen a com pla in t is m ade directly  to 
a CRO [e.g., orally, by ph one, TTY) the 
CRO m ust prom ptly take d isp o sitiv e  
action as fo llow s:

(a) If the com pla in t is m ade to a CRO 
before the action  or proposed action  of 
PVO personn el has resulted  in  a 
vio la tion  of a prov ision  of th is Part, the 
CRO m ust take, or direct other PVO 
personnel to take, w hatever action  is 
necessary to ensure com plian ce  w ith  
th is Part.

(b) If an a lleged  v io la tion  o f a 
prov ision  o f th is Part has already  
occurred, and the CRO agrees that a 
v io la tion  has occurred, the CRO m ust 
provide to the com pla in ant a w ritten  
statem ent setting forth a sum m ary of the 
facts and w hat steps, if  any, the PVO  
proposes to take in response to the  
violation.

(c) If the CRO determ ines that the 
PVO ’s action  does not v io late  a 
prov ision  o f th is Part, the CRO m ust 
provide to the com plainant a w ritten  
statem ent in c lu d in g  a sum m ary of the 
facts and the reasons, under th is Part, 
for the determ ination.

(d) The statem ents required to be 
provided under th is section  m ust inform  
the com plainant o f h is or her right to 
com p la in  to the Departm ent of  
Transportation and/or D epartm ent of 
Justice. T he CRO m ust provide the  
statem ent in  person  to the com plainant 
in  person if  possib le; otherw ise, it m ust 
be transm itted to the com plainant 
w ith in  10 calendar days o f the  
com plaint.

§ 3 9 .1 0 5  H o w  m u s t P V O s  re s p o n d  to  
w ritte n  c o m p la in ts ?

(a) A s a PVO, you  m ust respond to 
w ritten com pla in ts received  by any  
m eans [e.g., letter, fax, e-m ail, e lectronic  
instant m essage) concern ing matters 
covered  by th is Part.

(b) A passenger m aking a w ritten  
com plaint, m ust state w hether h e  or she  
had contacted  a CRO in  the matter, 
provide the nam e of the CRO and the 
date o f the contact, if  available, and 
e n c lo se  any w ritten response received  
from the CRO.

(c) A s a PVO, you  are not required to 
respond to a com pla in t from a passenger  
postm arked or transm itted m ore than 45 
days after the date o f the incident.

(d) A s a PVO, y o u  m ust m ake a 
d isp o sitiv e  w ritten  response to a w ritten  
disab ility  com plain t w ith in  30 days of  
its receipt. T he response m ust 
sp ec ifica lly  adm it or deny that a 
vio la tion  of this part has occurred. The 
response m ust be effectively  
com m unicated  to the recip ient.

(1) If you  adm it that a v io la tion  has 
occurred, you  m ust provide to the  
com plainant a w ritten statem ent setting  
forth a sum m ary o f the facts and the 
steps, if  any, you w ill take in  response  
to the vio lation .

(2) If you  deny that a v io la tion  has 
occurred, your response m ust in c lu d e  a 
sum m ary o f the facts and your reasons, 
under th is Part, for the determ ination.

(3) Your response m ust also inform  
the com plainant o f  h is  or her right to 
pursue DOT or DOJ enforcem ent action  
under th is part, as applicable. DOT has 
enforcem ent authority under T itle  II o f  
the ADA for pu b lic  en tities and under  
sec tio n  504 of the R ehabilitation Act for 
entities that receive  Federal financial 
assistance; DOJ has enforcem ent 
authority under T itle  III o f the ADA for 
private entities.

§ 3 9 .1 0 7  W h e re  m a y  p e rs o n s  o b ta in  
a s s is ta n c e  w ith  m a tte rs  c o v e re d  by  th is  
re g u la tio n ?

A passenger, PVO, or any other 
person m ay obtain inform ation,

gu idance, or other assistance concerning  
49 CFR part 39 from then DOT 
Departm ental O ffice of C ivil Rights and/ 
or DOT O ffice o f  General C ounsel, 1200  
N ew  Jersey A venu e, SE., W ashington, 
DC 20590.

§ 3 9 .1 0 9  W h a t e n fo rc e m e n t a c tio n s  m a y  be 
ta k e n  u n d e r  th is  P art?

(a) The Departm ent o f Transportation  
investigates com pla in ts and condu cts  
rev iew s or other inquiries in to  the 
com p lian ce  w ith  th is Part o f PVOs that 
are T itle II entities.

(b) A s a PVO subject to T itle II of the  
ADA, you  m ust be prepared to provide  
to the Departm ent o f Transportation a 
w ritten  exp lanation  o f your action in  
any situation  in  w h ich  you  exclu d e  or 
restrict an in d iv id u a l w ith  a disab ility  
or any m obility  or other a ssistive  device  
used  by such  an in d iv id u a l w ith  respect 
to the u se  of your vesse l.

(c) T he Departm ent o f Transportation  
investigates com pla in ts condu cts  
com p lian ce  rev iew s or other inquiries  
into the com p lian ce  of th is Part of 
PVOs, w hether private or public  
en tities, that receive Federal financial 
a ssistance from the Departm ent, under  
sec tio n  504 of the R ehabilitation  Act of 
1973, as am ended.

(d) The Departm ent m ay refer any 
m atter concern ing the com plian ce of 
PVOs w ith  th is Part to the Departm ent 
o f Justice for enforcem ent action.

(e) T he Departm ent of Justice 
investigates com pla in ts and conducts 
rev iew s or other inquiries into  the  
com p lian ce  w ith  th is Part o f PVOs that 
are T itle  III entities.

(f) T he Departm ent of Justice m ay file  
su it in  Federal court against both Title  
II and T itle  III PVOs for v io la tion s of 
th is part.
[FR D oc. 2 0 1 0 -1 5 1 0 1  F ile d  7 - 2 - 1 0 ;  8 :4 5  am)
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D e p a r tm e n t  of T ra n s p o r ta t io n  & P ub lic  F a c i l i t ie s

A la s k a  M a r in e  H ig h w a y  S y s te m

Jo in t House/Senate Transportation Committee
C ap ta in  John  Falvey, G ene ra l M anager, A M H S  

Feb rua ry  8, 2011

Our Mission

The m ission o f the Alaska Marine H ighway System
is to provide safe, reliable, and efficient transportation 
of people, goods, and vehicles among Alaska 
communities, Canada, and the "Lower 48," while 
providing opportunities to develop and maintain a 
reasonable standard of living and high quality of life, 
including social, education, and health needs.

Alaska Marine Highway System | Alaska DOT&PF
i

i
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Overview -  Fiscal Year 10/11
• Achievements

■ Increased Traffic
• Managing to the Budget
■ Early Schedule Release / On-time Departures
• Vessel Satellite Communications
■ Fuel Efficiency Infrastructure
■ OARS Increased Use
■ Marketing Outreach
■ New Service:

♦ Bellingham-Whittier Express
* Gustavus

B ■ H H K m a E S H M H i

Overview -  Fiscal Year 10/11
• Challenges

• Vessel Operations 
■ Revenue Enhancement
■ Operating Cost Containment
■ Vessel Retirement
■ Vessel Replacement
- Mid-life Engine Replacements
- Reservation System Upgrade
■ Funding Recap

2
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Overview -  Fiscal Year 10/11
• Alaska Class Ferry 

- Administration Support 
■ Status Update
■ Looking Forward

Alaska Marine Highway System | Alaska DOT&PF

Achievem ents
CY Passenger Traffic: Increased for 2010

1999 2000 2001 2002 2003 2004 2005 2006 2007 2008 2009 2010

H Southeast Passengers M IFA Passengers 
Li SW Passengers
J  Total Passengers U IFA Passengers

Alaska Marine Highway System | Alaska DOT&PF
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CY Vehicle Traffic: Increased for 2010

Achievem ents

1999 2000 2001 2002 2003

HI SE Vehicles 
■  SW Vehicles 

Total Vehicles

2004 2005 2006 2007 2008 2009 2010

W IFA Vehicles

IFA Vehicles

Alaska Marine Highway System | Alaska DOT&PF

Achievem ents
• Managing to the Budget

■ No operational supplemental requests in 2010
■ No operational supplemental requests to date in 2011

Alaska Marine Highway System | Alaska DOTSPF a

4
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Achievem ents
Early Schedule Release / On-time Departures
■ For the past 2 years:

♦ Winter schedule (Oct-April)
♦ R e lea s e d  in the first w e e k  o f July o f the  schedu le  year
♦ Public  process begins in M ay

• Summer Schedule (May-Sept)
♦ R e lea s e d  in the  first w e e k  o f O cto b er prior to the  schedule  y e a r
♦ Public  P rocess begins in July

■ The earliest possible schedule releases are of the foremost 
importance to the traveling public.

■ On-Time Departures / Customer Satisfaction

Alaska Marine Highway System | Alaska DOT&PF

Achievem ents

On-time departures / Customer Satisfaction

2003 2004 2005 2006 2007 2008

H % On Time Departures Li % Satisfied Customers

2009 2010

Alaska Marine Highway System | Alaska DOT&PF
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Achievem ents
Vessel Satellite Communications

Operational Systems:
• Kennicott
• Matanuska
• Aurora
• Malaspina
• Tustumena
• Lituya
• Columbia

♦ The satellite dome is 
being relocated during 
the current layup period

Pending Systems:
• LeConte

♦ To be installed 03/11
• Taku

♦ To be installed 03/11

Vessel Tracking Project 
in development

• Individual vessels to be 
brought online 
commencing April, 1

Alaska Marine Highway System | Alaska DOT&PF

Achievem ents
•  Fuel Efficiency Infrastructure

■ Tustumena ■ Kennicott
• Installed: 05/09 • Installed: 06/08

• Commissioned: 05/09 • Commissioned: 06/08

■ Aurora Matanuska
• Installed: 06/08 • Installed: 02/10

• Commissioned: 03/11
• Commissioned: 06/08 ♦ Pending CCP proofing

■ Columbia
• Installed: 06/10 ■ Current Savings
• Commissioned: 09/10 Average 12%

2/7/2011 Alaska Marine Highway System | Alaska DOT&PF 12
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Achievem ents
Increased Use of OARS

2004 2005 2006 2010

i Tota l I t in e ra r ie s  U  OARS It in e ra rie s

Alaska Marine Highway System | Alaska DOT&PF

Achievem ents
Marketing Outreach
* Expanded overall outreach in 2010 with the addition of Social Media, 

continued online advertising and web promotion.
■ Implemented Visual Standards throughout organization to reinforce and 

validate the AMHS Brand.
■ Continue to build cohesive relationships with communities and 

marketing partnerships
■ Achieved a 24% increase in website hits over the previous year.

• 68 million hits in 2010
■ Experienced increased ridership in the shoulder seasons and overall in 

2010
■ Successfully implemented new service offerings for the summer of 

2011
• Creating New Business while maintaining service levels to communities
• Bellingham-Whittier Express Route & Gustavus Service

Alaska Marine Highway System | Alaska DOT&PF
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Achievem ents
• Gustavus

■ The new multi-use docking facility was built by SOA DOT&PF. 
AMHS will be providing maintenance on the ramp and apron, 
standby generator and electro-hydraulics

• The facility will also be utilized by barge lines, and private boating/tour 
companies.

■ Inaugural voyage was on November 23, 2010
■ It is our intent to provide once monthly service to Gustavus 

throughout the winter months
■ Service to Gustavus will transition to twice weekly service for the 

majority of the summer months.
■ The community of Gustavus is very excited and supportive of the 

service as is the visitor industry.

Alaska Marine Highway System | Alaska DOT&PF

Challenges
• Vessel Operations

- Continue with the concept of uniform, consistent schedules 
on a year by year basis while actively working with Alaskan 
communities to best meet the needs of the State.

■ The uncertainty surrounding the future operation of the fast 
ferries Chenega and Fairweather

« Continued improvement in vessel dependability

Alaska Marine Highway System | Alaska DOT&PF
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Challenges
• Revenue Enhancement

Goal: Increase passenger and vehicle traffic to all ports
• Earliest possible schedule release dates

• Maximize booking potential
• Travel Agent Relationships''

Continue to work with SOA on internet tools available for Marketing
■>

Challenges
Operating Cost Containment
- Major Cost Elements

• Payroll: 62% of Cost
• Costs determined in collective bargaining with the exception 

of health care and pension unfungedsrortion
rv ♦ Maintain efficient crew size to minimizefioP" 

back OT
^ E u e l:  21% of Cost

• Continue implementing fuel efficiency technology: expected savings 12-15% of 
fuel burn

• Rising Fuel Cost: Average price per gallon 
Continue to grow online reservation booking 
Ensure safe operations to maintain low self insurance cost

Alaska Marine Highway System | Alaska DOT&PF
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Challenges
• Fuel Efficiency Infrastructure

■ Taku
• Installed: 04/11
• Commissioned: 07/11

♦ Next CIP Project
■ LeConte

• Installed: 04/11
• Commissioned: 07/11

♦ Next CIP Project 
« Malaspina

• Installed: 05/11
• Commissioned: 08/11

♦ Currently In Design

Alaska Marine Highway System | Alaska DOT&PF

Challenges

Rising Fuel Cost: Average Price per Gallon
$3.50
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Challenges
• Vessel Retirement

■ Four vessels constructed in the early 1960’s are nearing 
the end of their useful lives:

• Matanuska (1963): SOLAS qualified mainliner, primarily serves SE 
route; Prince Rupert-Lynn Canal

• Malaspina (1963): Mainliner operates as a summer day boat in Lynn 
Canal, Bellingham run in winter

• Taku (1963): Mainliner provides SE Alaska service from Prince 
Rupert north

• Tustumena (1964): Ocean going vessel serving SW Alaska and the 
Aleutian Chain

Alaska Marine Highway System | Alaska DOT&PF

Challenges
Vessel Retirement 
■ Matanuska (1963)

• Passengers: 499
• Vehicles: 88

Alaska Marine Highway System | Alaska DOT&PF
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Challenges

Challenges
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Challenges
Vessel Retirement 
■ Tustumena (1964)

• Passengers: 174
• Vehicles: 38

Alaska Marine Highway System | Alaska DOT&PF

Challenges
• Vessel Replacement

■ Construct three Alaska Class Ferries allowing retirement of 
2 of the 3 vessels constructed in 1963. Vessels to be retired 
will depend upon whether SOLAS waivers can be obtained 
for the Malaspina and/or Columbia required for entry into 
Canada, currently being pursued, as well as the condition 
of each vessel.

■ Initiate design process for Tustumena replacement

Alaska Marine Highway System | Alaska DOT&PF
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Challenges
Mid-life Engine Replacements
« Mid-life engine replacements for 

potentially Malaspina depending 
implementation.

Challenges
• Reservation System Upgrade

■ Existing RMSIII software is approaching 15 years old
• Mainframe application, past it’s useful life

■ Looking to develop a system that is more user-friendly, 
efficient, and complimentary to our marketing efforts

■ Progress to date includes:
• Business process mapping
• Rewrite of Customer Policies and Procedures
• RFP on street for project manager

« Estimated completion date September 2012

14
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Funding Recap
• Operating Budget: Maintain Current Levels of Service

■ Approximate Required General Fund Appropriation $100 M
• Capital Requirements

■ Federal Funds: Life extending projects for vessels and terminals 
$22-25 M annually LilfldU 6Ci£AJlJ!judQ>S

■ State General Funds? For annual vessel COI requirements, 
deferred maintenance, other $13-15 M annually

■ Vessel mid-life engine repairs $25 M per vessel; currently, 3 
vessels nearing end of life on original engines

■ Vessel Replacement Fund: Alaska Class Ferries estimated at 
$120 M per vessel, Tustumena Replacement- $200 M

2/7/2011 Alaska Marine Highway System | Alaska DOT&PF 29

• Governor supports construction of the Alaska Class Ferry 
• Initial $60M  of State funds 
- De-federalization of $60M  Federal funds

• Allows more state flexibility in the procurement process
• Supports an in-state bidder preference

■ Supported land transfer with AIDEA/DOT at Ketchikan Shipyard 
(creating added shipyard acreage) allowing more flexibility to 
construct the Alaska Class Ferry

• Supported functional replacement Phase I at Ward Cove - $3.4M
♦ Office and W arehouse Space fo r the  A laska Marine H ighway System
♦ Expansion creates potentia l fo r 250 fu ll-tim e positions at Ketchikan Shipyard

■ The Administration supports a competitive bidding process

Alaska Marine Highway System | Alaska DOT&PF

15



2 / 8 / 2 0 1 1

Alaska C lass Ferry
• Project Status Update 

■ Preliminary Design complete
• Successful Public Process

♦ Public M eetings throughout Alaska

♦ Transparent process enhanced via up-to-date w ebsite  fo r public participation and 
data access: h ttp ://www.dot.sta te.ak.us/am hs/a laska class/index.htm l

• In-house technical design process
♦ Steering Com m ittee including managem ent, vessel em ployees representing all three 

m aritim e unions and outside contractors

Functional Design in process
• Technical details of the ship’s systems are being developed into 

detailed construction drawings
• Currently at 10% completion

Alaska Marine Highway System | Alaska DOT&PF

Alaska C lass Ferry
Looking Forward:
■ Identify the procurement process 
« Complete Functional Design
• Finalize an estimated cost
■ Initiate the construction process

Alaska Marine Highway System | Alaska DOT&PF
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