


R e p r e s e n t a t i v e s  

K u r t  O l s o n  &  

L i n d s e y  H o l m e s

Capitol Room 405 
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M E M O R A N D U M

D ate: 14 March 2011

To: Representative Carl Gatto,
Chair o f the House Judiciary Committee

From: Representative Kurt Olson
Representative Lindsey Holmes

RE: Hearing Request for House Bill 87

M r. Chair, I w ou ld  like to  request a hearing fo r House Bill 87, "An act re lating to  an titrus t v io la tions," in the 
House Judiciary C om m ittee. HB 87 modernizes the  penalties fo r an titrus t vio la tions by increasing them  to 
re flect m odern levels. A ttached you w ill find  a copy o f the bill, the  (H) L&C com m ittee  substitu te  fo r the 
bill, the  sponsor sta tem ent, a sectional prepared by legislative legal and a sheet o f back up in fo rm ation  
provided by the D epartm ent o f Law. We expect th a t Ed Sniffen from  the  D epartm ent o f Law w ill te s tify  in 
favo r o f the bill. James R. W aldo from  Rep. Holmes' s ta ff is carrying th is b ill. He can be reached by email at 
iames.waldo(5>legis.state.ak.us o r his d irect line at 465.6597. Please contact myself, James o r Konrad 
Jackson from  Rep. Olson's o ffice  if you have any questions regarding th is legislation. Thank you very much 
fo r  your consideration.
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House Bill 87 Sponsor Statement 

"An Act relating to penalties for antitrust violations."

House Bill 87 updates the criminal penalties for the state’s anti-trust laws, and adds a 

civil penalty provision. Under current law, an antitrust violation under AS 45.50.562 or 

45.50.564 is a misdemeanor that is punishable by a fine o f up to $20,000 for natural persons 

or $50,000 for organizations. These penalties do not serve as a significant deterrent to 

individuals and companies engaging in antitrust violations.

HB 87 increases criminal fines to $1 million for an individual and $50 million for an 

organization, and make such a violation a class “C” felony. Under analogous Federal antitrust 

law, violations are a felony and criminal fines are set at $1 million for individuals, and $100 

million for a corporation (15 U.S.C.A. § 3).

Additionally, HB 87 adds a new provision to the antitrust law that will allow the 

Department o f Law to pursue a civil action for antitrust violations, with the same maximum 

penalties o f  $1 million for a natural person and $50 million for an organization. The antitrust 

laws in most other states already contain civil penalty provisions, with fines o f varying 

amounts.

This update to our antitrust statutes will give the Department o f Law the necessary 

teeth for dealing with any antitrust violations in our state. Please join us in supporting HB 87

State Capitol, Juneau, Alaska 99801 • (907)465-4919 • Fax:(907)465-2137
Rep.Lindsey.Holmes@legis.state.ak.us
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L E G A L  S E R V I C E S

(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

DIVISION OF LEG AL AND RESEARCH SERVICES 
LEG ISLATIVE AFFA IR S  AG ENCY 

STATE OF A LA S K A State Capitol 
Juneau, A laska 99801-1182 

Deliveries to: 129 6th St., Rm. 329

M E M O R A N D U M February 25, 2011

SUBJECT: Sectional summary o f CSHB 87( ) relating to civil and criminal 
penalties for antitrust violations (Work Order No. 27-LS0331 \I)

TO: Representative Lindsey Holmes 
Attn: James Waldo

FROM: A Theresa Bannister 
Legislative Counsel

You have requested a sectional summary o f  the above-described bill. As a preliminary 
matter, note that a sectional summary o f a bill should not be considered an authoritative 
interpretation of the bill and the bill itself is the best statement o f its contents.

Section 1. Amends AS 45.50.578 to increase the criminal penalty for a violation of 
AS 45.50.562 or 45.50.564 to a class C felony. Increases the possible fine for a natural 
person to $1,000,000, and refers to AS 12.55 (the sentencing and probation chapter) for 
the possible imprisonment for a natural person. Increases the possible fine for a person 
who is not a natural person to $50,000,000.

Section 2. Authorizes the attorney general to bring a civil action against a person who 
violates specified antitrust provisions or who violates an injunction issued under 
AS 45.50.580. Sets the maximum civil penalties.

If I may be o f further assistance, please advise.

TLBdjw 
11-143 .lj w
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FISCAL NOTE

A n a ly s is

HB 87 w ill amend Alaska's an titrust statute to  increase the crim inal penalty fo r viola ting the statute from  a 
m isdem eanor to  a class C felony, and increase the crim inal fines from  $20,000 to  $1 m illion fo r a natural person, and 
from  $50,000 to  $50 m illion if  not a natural person. It w ill also add a new section tha t allows the  a ttorney general to 
bring a civil action fo r an titrus t violations, and seek the same amounts in civil penalties.

There w ill be no fiscal impacts to  the Departm ent o f Law.

STATE OF ALASKA BILL NO. HB087___________________
2011 LEGISLATIVE SESSION

(Revised 1/27/2011 OMB) Page 2 of 2



S T A T E  A N T I T R U S T  C I V I L  P E N A L T I E S

State Penalty Notes

Alaska $5,000/natural person, 
$50,000 all others

Also can be a CP 
violation -  up to $25,000 
per violation

California $250,000 individual,
$1 million all others, or 
2x gross gain or loss

Connecticut $25,000 individual, 
$250,000 corporation

Trying to get it raised to 
$ 100k/$ 1 million

Delaware $1,000 minimum to 
$100,000 maximum

No distinction between 
individual/corporation

Florida $100,000 individual,
$ 1 million corporation

Illinois $$100,000 individual, 
$ 1 million others

Kansas $100 to $5,000 per day
New Jersey Treble damages + 

Attorneys Fees + Cost of 
suit

New Mexico $50,000 individual, 
$250,000 corporation

Passed in 1979

North Carolina $5,000/violation per week
North Dakota $50,000 everyone
Nevada 5% of gross income
Ohio $500/day for each 

violation
South Carolina $5,000/violation per week
Virginia $100,000 for all Must be willful or 

flagrant violation
Wisconsin $50,000 individual, 

$100,000 corporation+ 
forfeiture

U.S.D.O.J $10 million individual 
$100 million others

Criminal penalty



27-19-306. Security for damages. Page 1 of 1

M o n t a n a  C o d e  A n n o t a t e d  1 9 9 5

M C A  C o n t e n t s  S e a r c h  P a r t  C o n t e n t s

27-19-306. Security for damages. (1) Subject to 25-1-402. on granting an injunction or restraining 
order, the judge shall require a written undertaking to be given by the applicant for the payment of the 
costs and damages that may be incurred or suffered by any party who is found to have been wrongfully 
enjoined or restrained. Except as provided in subsection (2), the undertaking:

(a) must be fixed at a sum that the judge considers proper; and
(b) may be waived:
(1) in domestic disputes; or
(ii) in the interest o f justice.
(2) (a) If a party seeks an injunction or restraining order against an industrial operation or activity, the 

judge shall require a written undertaking to be filed by the applicant. The amount of the written 
undertaking must be set in an amount that includes all of the wages, salaries, and benefits of the 
employees o f the party enjoined or restrained during the anticipated time that the injunction or restraining 
order will be in effect. The amount of the written undertaking may not exceed $50,000 unless the 
interests o f justice require. The written undertaking must be conditioned to indemnify the employees of 
the party enjoined or restrained against lost wages, salaries, and benefits sustained by reason o f the 
injunction or restraining order.

(b) As used in subsection (2)(a), "industrial operation or activity" includes but is not limited to 
construction, mining, timber, and grazing operations.

(3) Within 30 days after the service of the injunction, the party enjoined may object to the sufficiency 
of the sureties. If the party enjoined fails to object, all objections to the sufficiency of the sureties are 
waived. When objected to, the applicant's sureties, upon notice to the party enjoined of not less than 2 or 
more than 5 days, shall justify before a judge or clerk in the same manner as upon bail on arrest. If the 
sureties fail to justify or if others in their place fail to justify at the time and place appointed, the order 
granting the injunction must be dissolved.

(4) This section does not prohibit a person who is wrongfully enjoined from filing an action for any 
claim for relief otherwise available to that person in law or equity and does not limit the recovery that 
may be obtained in that action.

History: En. Sec. 86, p. 59, Bannack Stat.; re-en. Sec. 115, p. 154, L. 1867; re-en. Sec. 132, p. 52, Cod. Stat. 1871; re-en. 
Sec. 174, p. 79, L. 1877; re-en. Sec. 174, 1st Div. Rev. Stat. 1879; re-en. Sec. 176, 1st Div. Comp. Stat. 1887; en. Sec. 874, C. 
Civ. Proc. 1895; re-en. Sec. 6646, Rev. C. 1907; re-en. Sec. 9246, R.C.M. 1921; Cal. C. Civ. Proc. Sec. 529; re-en. Sec. 9246, 
R.C.M. 1935; amd. Sec. 53, Ch. 535, L. 1975; R.C.M. 1947, 93-4207; amd. Sec. 48, Ch. 12, L. 1979; amd. Sec. 8, Ch. 399, L. 
1979; amd. Sec. 1, Ch. 575, L. 1995.

• ^ 1  P r e v i o u s  S e c t i o n  H e l p  N e x t  S e c t i o n

P r o v i d e d  b y  M o n t a n a  L e g i s l a t i v e  S e r v i c e s

http://data.opi.mt.gov/bills/1995/mca/27/19/27-19-306.htm 3/17/2011
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M C A  C o n t e n t s  S e a r c h  P a r t  C o n t e n t s

25-1-402. Governmental entities not required to give security. In any civil action or proceeding 
wherein the state, a county, or a municipal corporation or any officer in his official capacity on behalf of 
the state or a county, city, or town is a party plaintiff or defendant, no bond, undertaking, or security can 
be required o f the state, county, municipal corporation, or town or any officer thereof; but on complying 
with the other provisions o f this code, the state, county, municipal corporation, or town or any officer 
thereof acting in his official capacity has the same rights, remedies, and benefits as if  the bond, 
undertaking, or security were given and approved as required by this code. The board o f trustees o f any 
school district is entitled to the benefit of this section.

H istory: En. Sec. 1902, C. Civ. Proc. 1895; re-en. Sec. 7196, Rev. C. 1907; re-en. Sec. 9829, R.C.M. 1921; Cal. C. Civ. 
Proc. Sec. 1058; re-en. Sec. 9829, R.C.M. 1935; R.C.M. 1947, 93-8714.

P r e v i o u s  S e c t i o n  H e l p  N e x t  S e c t i o n  i ^ ^

P r o v i d e d  b y  M o n t a n a  L e g i s l a t i v e  S e r v i c e s

http://data.opi.m t.gO v/bills/1995/m ca/25/l/25-l-402.htm 3/17/2011

http://data.opi.mt.gOv/bills/1995/mca/25/l/25-l-402.htm


Report of the 2 0 1 1

Alaska Minerals 
Commission
Arctic

A q q a lu k  p i t  a t  R e d  D o g ,  t h e  n e x t  t w e n t y  y e a r s

A C T IO N  IT E M S  -
T . P r o v i d e  s u p p o r t  f o r  p e r m i t t i n g  a g e n c i e s  i n s t e a d  o f  w a s t i n g  s t a t e  r e s o u r c e s  o n  a n  i l l - t i m e d  

P e b b l e  s t u d y .
2 .  I m p l e m e n t  r e f o r m s  t o  p r e v e n t  p u b l i c  l i t i g a n t  a n d  t h i r d - p a r t y  l a w s u i t s  f r o m  s t i f l i n g  

d e v e l o p m e n t
3 .  B u i l d  a  r o a d  t o  W e s t e r n  A l a s k a  t h a t  i n c l u d e s  a c c e s s  t o  B r o o k s  R a n g e  m i n e r a l  d e p o s i t s .
4 .  S u p p o r t  e f f o r t s  t o  c o m m u n i c a t e  t h e  b e n e f i t s  t h a t  m i n i n g  b r i n g s  t o  A l a s k a  a n d  i t s  

c o m m u n i t i e s .
5 .  B r i n g  e n e r g y  i n f r a s t r u c t u r e  t o  w e s t e r n  A l a s k a  t o  s u p p o r t  c o m m u n i t i e s  a n d  m i n i n g  

p r o j e c t s  i n  t h e  r e g i o n .

M in in g  p r o v id e s  t h e  n e c e s s a r y  b u ild in g  b lo c k s  o f  o u r  s o c ie ty .  T h e  m in in g  in d u s t r y  h a s  d e m o n s t r a t e d  

its  a b ili ty  t o  h e lp  d iv e r s i f y  A l a s k a ’s  e c o n o m y  a n d  to  p ro v id e  w id e - r a n g in g  e m p l o y m e n t  o p p o r tu n i t i e s  in 

b o th  ru ra l  a n d  u r b a n  a r e a s ,  a ll w h ile  o p e r a t i n g  to  t h e  h ig h e s t  e n v i r o n m e n ta l  s t a n d a r d s .  In a n  in d u s t r y  

c o n t r o l l e d  b y  g lo b a l  e c o n o m i c  c o n d i t io n s ,  A la s k a  m in e ra l  d e v e lo p m e n t  m u s t  b e  c o m p e t i t iv e  w h ile  

d e v e l o p i n g  a  s u s t a i n a b l e  in d u s t r y .  T o  th is  e n d ,  t h e r e  a r e  a c t i o n s  t h a t  t h e  G o v e r n o r  a n d  L e g i s l a tu r e  

s h o u l d  t a k e  n o w  in  o r d e r  f o r  t h e  m in in g  in d u s try  to  b e  a b l e  to  g ro w  a n d  to  c o n t in u e  to  c o n t r ib u t e  to  o u r  

s o c i e t y  in t h e  f u tu r e  f o r  t h e  p r o s p e r i ty  o f  A la s k a .

T h e  A la s k a  M in e r a ls  C o m m is s io n  p r e s e n t s  th is  2 0 1 1  r e p o r t  w ith  t h e  5  s p e c i f i c  a c t io n  i t e m s  id e n t i f ie d  

a b o v e ,  t h e r e b y  fu lfilling  t h e  C o m m is s io n ’s  s ta tu to r y  m a n d a t e  to  m a k e  r e c o m m e n d a t i o n s  a n n u a l ly  to  t h e  

G o v e r n o r  a n d  L e g i s la tu r e  o n  w a y s  to  m i t ig a te  c o n s t r a in t s  o n  th e  d e v e l o p m e n t  o f  m in e r a l s  in  A la s k a .



CRITICAL SUPPORT FOR PERMITTING AGENCIES
S p e n d i n g  $ 7 5 0 ,0 0 0  o n  a  p o o r ly  t im e d  a n d  m is g u id e d  “s t u d y ” a im e d  a t  P e b b l e  is  a  w a s t e  o f  S t a t e  
r e s o u r c e s .  A l a s k a ’s  i n t e r e s t  w o u ld  b e  b e t t e r  s e r v e d  b y  s p e n d i n g  t h e  m o n e y  to  a u g m e n t  t h e  S t a t e ’s  
t e c h n i c a l  r e v ie w  o f  t h e  p r o je c t  if a n d  w h e n  o n e  is  p r o p o s e d .
F u n d in g  a  s t u d y  o f  P e b b l e  n o w  w o u ld  b e  a  w a s t e  o f  S t a t e  r e s o u r c e s  b e c a u s e  t h e r e  is  n o  s p e c i f i c  p r o j e c t  
t o  e v a l u a t e  a n d  t h e  s tu d y  l a c k s  a  s p e c i f i c  s c o p e  o r  o b je c t iv e .  S u c h  a  s t u d y  c o u ld  o n ly  b e  a  s h a m ,  w ith  
t h e  a p p e a r a n c e  o f  a  p r e d e t e r m i n e d  o u tc o m e ,  a s  it w o u ld  h a v e  n o  c h o ic e  b u t  to  c o n j e c t u r e  a b o u t  
p o te n t i a l  p r o je c t  c o n f ig u r a t io n s  a n d  w o u ld  h a v e  n o  w a y  to  e v a l u a t e  w h a t  a c tu a l ly  m ig h t  b e  p r o p o s e d  b y  
t h e  c o m p a n y ,  in c lu d in g  a n y  m it ig a t iv e  m e a s u r e s  t h a t  m ig h t  b e  in c lu d e d .  S u c h  a  s m a l l  s u m  o f  m o n e y  
c o u ld  n e v e r  h o p e  to  im p r o v e  u p o n  t h e  y e a r s  o f  f ie ld  w o rk  a n d  t h e  o v e r  o n e  h u n d r e d  m illio n  d o l l a r s  t h a t  
h a v e  b e e n  s p e n t  to  u n d e r s t a n d  t h e  e n v i r o n m e n t  in  t h e  r e g io n .  W ith  n o  s p e c i f i c  p r o je c t  to  r e v ie w  a n d  
n o  w a y  to  b e t t e r  u n d e r s t a n d  t h e  lo c a l  e n v i r o n m e n t ,  s u c h  a  s tu d y  is  d o o m e d  to  i r r e le v a n c y  c o m p a r e d  to  
t h e  m u l t i - y e a r ,  m u lti-m illio n  d o l la r  e n v i r o n m e n ta l  r e v ie w  p r o c e s s  t h a t  s u r e l y  a w a i t s  t h e  a c tu a l  p r o je c t .  
S p e n d i n g  th i s  s u m  n o w  w o u ld  a l s o  im p a ir  t h e  in v e s tm e n t  c l im a te  f o r  t h e  e n t i r e  m in in g  in d u s t r y  in 
A la s k a ,  a s  u n f o r tu n a te ly  it w o u ld  d e m o n s t r a t e  t h a t  t h e  p r o je c t  r e v ie w  p r o c e s s  in  A la s k a  is  p o lit ic a l  r a t h e r  
t h a n  s c i e n c e  b a s e d .

RECOMMENDATION
A  b e t t e r  u s e  o f  l im ite d  p u b l ic  f u n d s  w o u ld  b e  to  i n v e s t  in t e c h n ic a l  s u p p o r t  f o r  t h e  S t a t e  L a r g e  M in e  
P e r m i t t in g  t e a m .  T h e s e  f u n d s  c o u ld  a u g m e n t  t h e  t e a m  w ith  e x p e r i e n c e d  s t a f f  a n d  th ird  p a r ty  t e c h n ic a l  
e x p e r t s  t o  c r it ic a lly  e v a l u a t e  t h e  p r o je c t  o n c e  a  d e f in i t iv e  p r o p o s a l  t h a t  w a r r a n t s  r e v ie w  is  r e c e iv e d .  In 
f a c t ,  t h e  S t a t e  s h o u l d  c r it ic a lly  r e v ie w  i ts  f in a n c ia l  s u p p o r t  fo r  a ll r e g u la to r y  a g e n c i e s  to  e n s u r e  t h a t  a  
c o r e  o f  c o m p e t e n t  s t a f f  a r e  a v a i l a b l e  to  t im e ly  r e v ie w  a ll d e v e l o p m e n t  p r o j e c t s  in  A la s k a ,  n o t  j u s t  a t  
P e b b l e .

A n  a l t e r n a t i v e  u s e  o f  t h e  f u n d s  w o u ld  b e  f o r  t h e  l e g i s l a tu r e  t o  s tu d y  t h e  e n t i r e  p e r m it t in g  p r o c e s s  to  s e e  
if t h e r e  a r e  w a y s  to  m a k e  t h e  p r o c e s s  m o r e  e f f ic ie n t  w h ile  still m a in ta in in g  A l a s k a ’s  h ig h  e n v i r o n m e n ta l  
s t a n d a r d s .

LITIGATION REFORM
R e s o u r c e  d e v e l o p m e n t  in A la s k a  m u s t  c o m p ly  w ith  o n e  o f  t h e  m o s t  s t r i n g e n t  e n v i r o n m e n ta l  
j u r i s d i c t i o n s  in  N o r th  A m e r ic a ,  y e t  p u b l ic  l i t ig a n t  a n d  th i r d - p a r ty  l a w s u i t s  a r e  f u r th e r  d e la y in g  a n d  s tif lin g  
d e v e l o p m e n t .  B e y o n d  t h e  a d v e r s e  im p a c t  o n  in d u s t r i e s  a n d  i n v e s tm e n t  in  A la s k a ,  t h e  in fo rm a t io n  
r e q u e s t s  f o r  “d i s c o v e r y  p u r p o s e s ” a r e  f u r th e r  p a r a ly z in g  t h e  a g e n c i e s  b y  c o n s u m i n g  th e i r  b u d g e t s  a n d  
d iv e r t in g  l im ite d  s t a f f  f ro m  c o m p le t in g  th e i r  c o n s t i tu t io n a l ly  a n d  le g is la t iv e ly  a s s i g n e d  t a s k s .  T h e  
fo llo w in g  a d m in i s t r a t i v e  a n d  le g is la t iv e  s u p p o r t  is  r e q u i r e d  to  lim it t h e  n e g a t i v e  im p a c t  f ro m  th i s  
o b s t r u c t i o n i s t  le g a l  m a n e u v e r in g :

RECOMMENDATION
>  R e q u i r e  b o n d s  f ro m  o r g a n i z a t i o n s  in itia tin g  le g a l  a c t io n s ;
>  C o n t in u e  to  e n jo in  s u i t s  a s  a n  a f f e c t e d  p a r ty  in o t h e r  s t a t e s  if a n  a d v e r s e  d e c i s io n  in  t h a t

c a s e  w ill b e c o m e  a  p r e c e d e n t  t h a t  m a y  b e  a p p l i e d  in A la s k a ;
>  C o n t in u e  to  e n jo in  s u i t s  f ile d  in  A la s k a  if a n  a d v e r s e  d e c i s io n  in t h a t  c a s e  will a d v e r s e l y

a f f e c t  t h e  s t a t e ’s  a b ili ty  to  f in a n c ia l ly  b e n e f i t  f ro m  its  n a tu r a l  r e s o u r c e s ;
>  S u p p o r t  b u d g e t s  to  h ire  le g a l  e x p e r t i s e  n e e d e d  in  n a tu r a l  r e s o u r c e  d e v e l o p m e n t  c a s e s ;
>  R e q u i r e  p la in tif f s  to  p a y  le g a l  f e e s  fo r  a ll p o r t io n s  o f  t h e  ru l in g s  a g a i n s t  t h e i r  p o s i t io n ;
>  S u p p o r t  b u d g e t s  t h a t  will e n a b l e  t h e  A t to r n e y  G e n e r a l  to  e v a l u a t e  p r e v io u s  l i t ig a tio n  

r e f o r m  in c o u r t  ru l in g s  to  d e v e l o p  a  g a m e  p la n  fo r  m e a n in g f u l  r e fo rm ; a n d  W o r k  w ith  o t h e r  
s t a t e s  to  p e t i t io n  U .S . C o n g r e s s  to  r e m o v e  th e  “T a x  E x e m p t” s t a t u s  f ro m  t h e s e  l i t ig io u s  
o r g a n i z a t i o n s .



* TRANSPORTATION INFRASTRUCTURE
T h e  C o m m is s io n  w o u ld  l ik e  to  t h a n k  th e  G o v e r n o r ’s  o f f ic e  a n d  t h e  l e g i s l a tu r e  f o r  s u p p o r t  f o r  t h e  
W e s t e r n  A la s k a  A c c e s s  P r o j e c t  a n d  f o r  t h e  A m b le r  M in in g  D is tr ic t  A c c e s s  s t u d i e s .  W e  e n c o u r a g e  
o n g o in g  s u p p o r t  t o  c o m p l e t e  t h e s e  c r it ic a l  p r o je c t s .

RECOMMENDATION
>  B u ild  a  r o a d  f ro m  F a i r b a n k s  t o  N o m e  t h a t  i n c lu d e s  a c c e s s  to  t h e  B r o o k s  R a n g e  m in e r a l  d e p o s i t s  

in  t h e  A m b le r  M in in g  D is tr ic t  th r o u g h  t h e  R o a d s  to  R e s o u r c e s  p r o g r a m .
>  I n v e s t i g a t e  t r a n s p o r t a t i o n  c o r r id o r s  in s o u t h w e s t  A la s k a  t h a t  w o u ld  f a c i l i t a te  m in e r a l  

d e v e l o p m e n t  a n d  a l s o  lo w e r  t h e  c o s t  o f  liv ing  a n d  p r o v id e  m o r e  a f f o r d a b le  e n e r g y .

FINDINGS
>  T r a n s p o r t a t i o n  i n f r a s t r u c tu r e  r e l a t e d  to  m in e r a l  d e v e l o p m e n t  h a s  p la y e d  a  c r i t ic a l  r o le  in  ru ra l  

a r e a s  o f  t h e  s t a t e ,  s u p p o r t i n g  lo w e r  c o s t  e n e r g y  a n d  a  lo w e r  c o s t  o f  liv ing . W ith  t h e  c u r r e n t  
u p s w in g  in  c o m m o d i ty  p r i c e s  a n d  in t e r e s t  in m in e r a l s  d e v e lo p m e n t ,  A la s k a  c a n  c a p i t a l i z e  o n  
le v e r a g in g  p r iv a te  s e c t o r  d e v e l o p m e n t  w ith  s t a t e w i d e  g o a l s  a n d  ru ra l n e e d s  in  p u b l ic - p r iv a te  
p a r t n e r s h i p s .

>  T h e  i n c r e a s e  in  a c t iv i ty  in t h e  A rc tic  f o r  s h ip p in g ,  e n e r g y ,  a n d  m in e r a l  d e v e l o p m e n t  is  
n e c e s s i t a t i n g  a n  i n c r e a s e d  p r e s e n c e  b y  t h e  U .S . C o a s t  G u a r d  in  t h e  A rc tic . T h e  n e e d  f o r  d e e p  
w a t e r  p o r t s  in t h e  A rc t ic  a s s o c i a t e d  w ith  th is  i n c r e a s e d  p r e s e n c e  p r o v id e s  a n  o p p o r tu n i ty  to  
c o o r d i n a t e  r o a d s  to  p o te n t ia l  p o r t s  w ith  m in e ra l  d e v e l o p m e n t  p r o je c t s .

>  W e  a l s o  r e c o m m e n d  t h a t  a n y  t r a n s p o r t a t i o n  p la n  g ro w  fro m  t h e  r e g io n a l  a n d  p r o j e c t  n e e d  in 
c o n c e r t  w ith  s t a t e w i d e  p la n n in g .  L o c a l s u p p o r t  will b e  k e y  f o r  a n y  p r o j e c t s  to  a d v a n c e ,  h e n c e  
t h e  n e e d  f o r  lo c a l  s u p p o r t .  A g a in  a  g o o d  e x a m p l e  is  t h e  g ro w in g  i n t e r e s t  in r o a d s  in  N o r th w e s t  
A la s k a  f ro m  t h e  lo c a l  l e v e l s  a n d  t h e  c o o r d in a t io n  o f  t h e  D e p a r tm e n t  o f  T r a n s p o r t a t i o n  w o rk in g  
w ith  in d u s t r y  a n d  t h e  c o m m u n i t i e s  fo r  v ia b le  p r o je c t s  w ith  lo c a l  s u p p o r t .

MARKETING AND EDUCATION
T h e  S t a t e  o f  A la s k a  m u s t  v e r y  a c t iv e ly  m a r k e t  i ts e lf  to  t h e  r e s t  o f  t h e  w o r ld  a n d  d e m o n s t r a t e  t h a t  it is
o p e n  f o r  b u s i n e s s  in  r e s o u r c e  d e v e lo p m e n t .  L e g i s l a to r s  a n d  A l a s k a n s  in g e n e r a l  n e e d  to
u n d e r s t a n d  th e  g r e a t  b e n e f i t s  t h a t  m in in g  b r in g s  to  t h e  S t a t e  a n d  its  c o m m u n i t ie s .

Community and Economicsasr
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RECOMMENDATION
>  E x p a n d  b u d g e t  f o r  m a r k e t in g  p r e s e n c e  d o m e s t ic a l ly  a n d  in fo r e ig n  c o u n t r i e s
>  E n c o u r a g e  e l e c t e d  o f f ic ia ls  to  p a r t ic ip a te  in  m in e  to u r s  p r o v id e d  th r o u g h  t h e  C o u n c i l  o f  A la s k a

P r o d u c e r s
>  I n c r e a s e  f u n d in g  f o r  A la s k a  R e s o u r c e  E d u c a t io n  (A R E ) to  $ 1 5 0 ,0 0 0  a n n u a l ly
>  P r o v id e  f u n d in g  f o r  a  s t a t e w i d e  M in e ra ls  E d u c a t io n  & P r o m o t io n  P r o g r a m
>  P r o v id e  f u n d in g  to  m a k e  t h e  U A F  C o l le g e  o f  E n g in e e r in g  a n d  M in e s  t h e  p r e m ie r  m in in g  a n d

g e o lo g y  p r o g r a m  in t h e  U n i te d  S t a t e s
>  S u p p o r t  s t a t e  a n d  f e d e r a l  p r o g r a m s  to  tr a in  a n d  e d u c a t e  w o r k e r s  fo r  t h e  m in in g  in d u s t r y

A la s k a  M in e ra ls  Commission members, 2 0 1 1

mailto:lisa.harbo@daska.gw


ENERGY
I n v e s t  in  lo w - c o s t  e n e r g y  c a p a c i t y  o n  th e  e x is t in g  g r id . O n  a  r e g io n a l  b a s i s ,  e x p a n d  e n e r g y  
d is t r ib u t io n  in f r a s t r u c tu r e  a n d  g e n e r a t i o n  c a p a c i ty  u s in g  t h e  l e a s t  c o s t ly ,  m o s t  a v a i l a b l e  r e s o u r c e  
w h e t h e r  t h a t  is  c o a l ,  w in d , s o la r ,  h y d ro , g e o th e r m a l ,  o r  s m a ll  s c a l e  n u c le a r .

RECOMMENDATION
>  B rin g  e n e r g y  in f r a s t r u c tu r e  to  w e s t e r n  a n d  s o u t h w e s t e r n  A la s k a  to  s u p p o r t  c o m m u n i t i e s  

a n d  m in in g  p r o j e c t s  in t h e  r e g io n .
>  E x p a n d  lo w - c o s t  b a s e  lo a d  e n e r g y  o n  t h e  e x is t in g  e le c t r ic a l  g rid .

The Alaska Minerals Commission was created by the 14th Legislature and signed into law on June 6,1986. The enabling 
legislation instructs the Commission to make recommendations to the Governor and Legislature on ways to mitigate 
constraints, including governmental constraints, on the development of minerals, including coal, in the state.

This publication was released by the Department of Commerce, Community, and Economic Development. Its purpose is 
to report the findings and recommendations of the Alaska Minerals Commission to the Governor and to the Legislature of 
Alaska. It was produced at a cost of$1.13 per copy and printed in Anchorage, Alaska. This publication is required by 
Chapter 98, Session Laws of Alaska, as amended by Chapter 4, Session Laws of Alaska, 1993.
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SUBJECT: Constitutionality o f HB 168 relating to security for injunction 
(Work Order No. 27-LS0395\B)

TO:

FROM:

Representative Max Gruenberg 
Attn: Gretchen Staft

Dennis C. Bailey 
Legislative Counsel

You have asked me to review constitutional considerations with respect to HB 168 in 
light o f two decisions, Patrick v. Lynden Transport., 765 P.2d 1375 (Alaska 1988) and 
Ware v. City o f Anchorage, 439 P.2d 793 (Alaska 1968).

HB 168 amends AS 09.40.230 by adding a new subsection that requires a party seeking a 
restraining order, preliminary injunction, or order vacating or staying the operation of a 
permit that affects an industrial operation to give security in an amount determined by a 
court for costs and damages that may be incurred by an industrial operation that has been 
wrongfully enjoined or restrained. It also requires that the amount determined by the 
court "must include an amount for the payment o f wages and benefits for the employees 
o f an industrial operation and the contractors and subcontractors o f the operation."

The new subsection added by HB 168 parallels the requirements o f Alaska Civil Rule 
65(c), which requires a court to require a person seeking an injunction to provide security 
to protect a person who may be wrongfully restrained or enjoined. Civil Rule 65(c) 
reads:

(c) Security. No restraining order or preliminary injunction shall issue 
except upon the giving of security by the applicant, in such sum as the 
court deems proper, for the payment o f such costs and damages as may be 
incurred or suffered by any party who is found to have been wrongfully 
enjoined or restrained. No such security shall be required o f the state or a 
municipality or o f an officer or agency thereof, or unless otherwise 
ordered by the court, in domestic relations actions or proceedings. A 
surety upon a bond or undertaking under this rule submits to the 
jurisdiction o f the court and irrevocably appoints the clerk o f the court as 
the surety's agent upon whom any papers affecting the surety's liability on 
the bond or undertaking may be served. The surety's liability may be 
enforced on motion without the necessity o f an independent action. The



motion and such notice of the motion as the court prescribes may be 
served on the clerk o f the court who shall forthwith mail copies to the 
persons giving the security if their addresses are known.

Civil Rule 65(c) exists to protect the interests o f a party who is the subject o f a temporary 
restraining order or a preliminary injunction. The analysis used by a court issuing a 
preliminary injunction is set out as follows:

The showing required to obtain a preliminary injunction depends on the 
nature o f the threatened injury. If the plaintiff faces the danger of 
"irreparable harm" and if the opposing party is adequately protected, then 
we apply a "balance o f hardships" approach in which the plaintiff "must 
raise 'serious' and substantial questions going to the merits o f the case; that 
is, the issues raised cannot be 'frivolous or obviously without merit.'"
[State v. Kluti Kaah Native Vill. o f Copper Ctr., 831 P.2d 1270, 1273 
(Alaska 1992) (citations omitted).] If, however, the plaintiffs threatened 
harm is less than irreparable or if the opposing party cannot be adequately 
protected, then we demand o f  the plaintiff the heightened standard o f a 
"clear showing o f probable success on the merits." [Id. at 1272 (quoting 
A.J. Indus., Inc. v. Alaska Pub. Serv. Comm'n. 470 P.2d 537, 540 (Alaska 
1970)), modified in other respects, 483 P.2d 198 (Alaska 1971).]

HB 168 differs from Civil Rule 65(c) because under HB 168, (1) the security requirement 
applies not only to a temporary restraining order or a preliminary injunction, but also 
includes "an order vacating or staying the operation o f a permit that affects an industrial 
operation"; and (2) requires that the amount o f the security determined by the court must 
include "an amount for the payment o f wages and benefits for employees and payment to 
contractors and subcontractors o f the industrial operation."

Arguably, the change proposed by HB 168 applying the security requirement to a stay o f 
the operation o f a permit, could be in the form o f an injunction, although the issue is less 
clear with an order vacating the operation o f a permit, which seems more likely to be the 
result o f litigation rather than the subject o f a preliminary injunction. On the other hand, 
application for injunctive relief and the associated security under Civil Rule 65(c) may be 
interpreted not to apply to an "order" that is not in the form o f an injunction.

With respect to the requirement that the court include an amount for wages and contract 
payments, the bill does not specify an amount that is required, and does not affect the 
discretion o f the judge to determine the amount. The bill does not explicitly say that the 
amount o f security is the amount of the payments for wages and contract payments. 
However, an argument could be made that HB 168 was intended to impose a requirement 
that the full amount o f the wages and contracts must be included in the amount o f the 
security.

Representative Max Gruenberg
March 21, 2011
Page 2



Whether HB 168 actually changes the application of Civil Rule 65(c) may determine 
whether a two-thirds vote is required. An argument can be made that the court has the 
same authority both before and after enactment o f HB 168. Under this argument, the 
court could apply the new provisions under HB 168 and require security for a preliminary 
injunction relating to the vacation or stay o f a permit using existing law, and, also under 
existing law, the court could consider and include an amount for wages, benefits and 
contract payments. Under this interpretation, the bill does not enact a change to a court 
rule. If, however, HB 168 is interpreted to require wages, benefits, and contract 
payments to be covered by security, then HB 168 may be interpreted to change a court 
rule.

In Ware v. City o f Anchorage, 439 P.2d 793 (Alaska 1968), the court addressed the issue 
o f whether the statute that required a nonresident to post security for litigation costs and 
attorney fees was invalid based on the argument that the legislature may not make a court 
rule relating to practice and procedure, it may only change a court rule under art. IV, 
sec. 15 o f the Alaska Constitution. Article IV, sec. 15 provides:

Section 15. Rule-Making Power. The supreme court shall make and 
promulgate rules governing the administration o f all courts. It shall make 
and promulgate rules governing practice and procedure in civil and 
criminal cases in all courts. These rules may be changed by the legislature 
by two-thirds vote o f the members elected to each house.

Rule 39(e) o f the Uniform Rules requires:

(e) If a bill or portion o f a bill contains matter changing a supreme 
court rule governing practice and procedure in civil or criminal cases, the 
bill must contain a section expressly citing the rule and noting what 
change is being proposed. The section containing the change in a court 
rule must be approved by an affirmative vote o f two-thirds o f the full 
membership o f each house. I f  the section effecting a change in the court 
rule fails to receive the required two-thirds vote, the section is void and 
without effect and is deleted from the bill. The fact that a bill contains a 
section which changes a court rule shall also be noted in the title o f the 
bill.

In order to decide whether a court rule change requires a two-thirds vote, a determination 
must be made whether the change to the court rules is

(1) a substantive change to court rules, e.g., limitations o f actions, burden of 
proof, presumption, creation o f courts, and matters o f jurisdiction, which may be changed 
without special voting requirements;

(2) a matter of practice or procedure o f the courts, e.g., forms o f action, how an 
action is commenced, the manner of notice, pleading and motion practice, joinder, pre­
trial practice, discovery, the conduct o f trial, stay of proceedings, enforcement

Representative Max Gruenberg
March 21, 2011
Page 3



procedures, post-trial procedures, appeal, venue evidence and special proceedings such as 
adoption and probate; or

(3) a rule o f administration which is protected from legislative modification based 
on principles o f  separation o f power.1

Whether the measure creates a substantive court rule change requiring no special voting 
requirements or a change to a matter o f practice and procedures, which would require a 
two-thirds vote, is a close question. The problems created by this distinction are readily 
acknowledged by the court.

We then turned to the definitions o f the terms "procedural" and 
"substantive." . . . But while this distinction claims venerable origins, it 
has been recognized that the definition falls far short o f drawing an 
unequivocal line. Decisions on the method o f enforcing a right often 
affect substantive rights, and the regulation o f substantive rights may have 
an impact upon judicial procedure.

State v. Native Village o f Nunapitchuk, 156 P.3d 389, 397 (Alaska 2007) (citations 
omitted).

An argument could be made that the proposed change offered by HB 168, even if  it limits 
the court's discretion in determining the amount o f security required, would be considered 
a matter o f procedure. The Alaska Supreme Court found that AS 09.60.060, which 
allowed the Court to require security for costs and attorneys fees, to be a substantive 
matter. Ware v. Anchorage, 439 P.2d 793, 794 (Alaska 1968). The Court said, "The 
authorities generally agree that substantive law creates, defines and regulates rights, 
while procedural law prescribes the method o f enforcing the rights." The Court 
acknowledged differing decisions on similar facts in both state and federal courts, but 
concluded that AS 09.60.060 enacted a substantive change to the court rules. The Court 
reasoned that the act created a new right in the resident defendant and a new liability in 
the nonresident plaintiff which are separate and apart from, and go beyond, the procedure 
o f computing and assessing costs and attorney's fees. Ware, at 795.

In the more recent case, Nunapitchuk, supra, the court concluded that changes to Civil 
Rule 82, which relates to attorneys fees, is a rule o f practice and procedure that would 
require a two-thirds vote, but the change to the public interest litigant exception to the 
attorney fees rules was a rule of substantive law which could be changed by the 
legislature without a two-thirds vote. Further, the court concluded that when deciding 
whether the changes to the public interest litigant attorney fees provisions impede access
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to the courts, the court would not strike the statute down entirely but would determine 
whether application o f the statute would impede access to the courts on a case-by-case 
basis.

A court considering whether a court rule change and a two-thirds vote is required for 
HB 168 could take a position similar to Ware and conclude that the changes relating to 
posting security creates a new liability and is, therefore, a substantive change. Or, a court 
could conclude that the changes are a procedural change which would require a 
two-thirds vote. How the issue would be decided cannot be predicted with any certainty.

The current bill draft takes the approach that the change is a substantive change. Taking 
this approach presumes that a two-thirds vote is not required but runs the risk that a court 
could conclude that the measure makes a procedural change so a court rule change had 
actually occurred, and because a two-thirds vote was required, but not obtained, the 
change is invalid. With respect to the voting requirement, the safest procedure would be 
to treat the measure as requiring a rule change and obtain the two-thirds vote required to 
approve a rule change.

You also asked about the constitutionality o f HB 168 in light o f the holding in Patrick v. 
Lynden Transport., 765 P.2d 1375 (Alaska 1988). That case involved a statute that 
required payment o f security for court costs and attorney fees when the plaintiff is a 
nonresident as a condition for maintaining the lawsuit in Alaska. The court found that 
access to the courts is a fundamental right, analyzed the case on equal protection grounds 
under the Alaska Constitution, and relied heavily on the residency versus non-residency 
issues presented by the case to reach the conclusion that the statute was unconstitutional.

HB 168 differs from the issue present in Patrick v. Lynden. In Patrick v. Lynden the 
plaintiff could not maintain the action without filing security for costs and fees. In 
contrast, HB 168 does not explicitly deny access to the courts, although, arguably it may 
have the same effect by denying access to restraining order or preliminary injunction. 
Another important difference is that HB 168 does not involve residency issues 
comparable to those in Patrick v. Lynden Transport and that were used by the court as the 
basis for the court's decision.

In short, the precedent established in Patrick v. Lynden does not determine whether 
HB 168 is constitutional, although it does establish that access to the courts is a 
fundamental right. Whether the requirements o f HB 168 infringe on that right is an open 
question.

If I may be o f further assistance, please advise.

Representative Max Gruenberg
March 21, 2011
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Rule 23.2 ALASKA COURT RULES

court to require the plaintiff to give security for the reasonable 
expense, including attorney fees, that may be incurred by the 
moving party. The amount of the security may be increased or 
decreased from time to time in this discretion of the court upon 
a showing that the security has become inadequate or 
excessive. The corporation or other defendants may have 
recourse to the security in an amount as the court may 
determine upon the termination of the derivative action, 
whether or not the court finds the action was brought without 
reasonable cause.

(i) A derivative action may not be discontinued, 
abandoned, compromised or settled without the approval of the 
court having jurisdiction of the action. If the court determines 
that the interests of the shareholders or any class or classes of 
shareholders will be substantially affected by a discontinuance, 
abandonment, compromise, or settlement, the court in its 
discretion may direct that notice, by publication or otherwise, 
shall be given to the shareholders or class or classes of 
shareholders whose interests will be affected. If the court 
directs notice to be given, it shall determine which of the 
parties to the action shall bear the expense of giving the notice 
in an amount the court determines to be reasonable in the 
circumstances. The amount shall be awarded as special costs of 
the action.

(j) If the derivative action is successful, in whole or in 
part, or if anything is received as a result of the judgment, 
compromise, or settlement of that action, the court may award 
to the plaintiff or plaintiffs reasonable expenses, including 
reasonable attorney fees, and shall direct an accounting to the 
corporation for the remainder of the proceeds. This subsection 
does not apply to a judgment rendered only for the benefit of 
injured shareholders and limited to a recovery of the loss or 
damage sustained by them.

(Added by SCO 258 effective November 15, 1976; amended 
by Chief Justice Special Order No. 2052a effective July 1, 
1989)

Note: Civil Rule 23.1 in its entirety was adopted by the
Alaska Legislature in ch. 166, §§ 1, 17, SLA 1988, rather than 
by the Alaska Supreme Court.

Annotations
Cases

S hareho lde rs w h o  f ile d  a d e r iv a tiv e  su it aga inst the d ire c to rs  o f  a v illa g e  
co rpora tion  were no t p re va ilin g  parties because the tria l court found  that the 
shareholders' fa ilure to m ake a pre-suit dem and was n o t excused; the tr ia l 
cou rt d id  not e rr in  d e n y in g  the shareholders' request fo r attorney fees. Je rue  
v . M il le t t ,  O p. N o . 5676. 66 P.3d 736 (A la s ka  2003).

W here  a v illa g e  co rp o ra tio n  d id  not become a party p la in t i f f  u n til a fte r the 
events occurred that m ooted  a d e riv a tiv e  su it, the v illa g e  was not a 
prev a ilin g  party fo r  purposes o f  recovering  a tto rney fees. J e ru e  v . M i l le t t ,  
O p. N o . 5676. 66 P .3d 736 (A la s ka  2003).

Rule 2 3 .2 .  Actions Relating to Unincorporated  
Associations.

An action brought by or against the members of an 
unincorporated association as a class by naming certain 
members as representative parties may be maintained only if it 
appears that the representative parties will fairly and

adequately protect the interest of the association and its 
members. In the conduct of the action the court may make 
appropriate orders corresponding with those described in Rule 
23 (d), and the procedure for dismissal or compromise of the 
action shall correspond with that provided in Rule 23(e).

(Added by SCO 258 effective November 15, 1976)

Rule 24. Intervention.

(a) Intervention of Right. Upon timely application 
anyone shall be permitted to intervene in an action when the 
applicant claims an interest relating to the property or 
transaction which is the subject of the action and the applicant 
is so situated that the disposition of the action may as a 
practical matter impair or impede the applicant's ability to 
protect that interest, unless the applicant’s interest is 
adequately represented by existing parties.

(b) Permissive Intervention. Upon timely application 
anyone may be permitted to intervene in an action when an 
applicant’s claim or defense and the main action have a 
question of law or fact in common. When a party to an action 
relies for ground of claim or defense upon any statute or 
executive order administered by a federal or state 
governmental officer or agency or upon any regulation, order, 
requirement, or agreement issued or made pursuant to the 
statute or executive order, the officer or agency upon timely 
application may be permitted to intervene in the action. In 
exercising its discretion the court shall consider whether the 
intervention will unduly delay or prejudice the adjudication of 
the rights of the original parties.

(c) Procedure. A person desiring to intervene shall serve 
a motion to intervene upon the parties as provided in Rule 5. 
The motion shall state the ground therefor and shall be 
accompanied by a pleading setting forth the claim or defense 
for which intervention is sought. When the constitutionality of 
a state statute affecting the public interest is drawn in question 
in any action to which the state or an officer, agency, or
employee thereof is not a party, the court shall notify the
Attorney General of Alaska of such fact, and the state shall be 
permitted to intervene in the action.

(Adopted by SCO 5 October 9. 1959; amended by SCO 258 
effective November 15, 1976; corrected January, 1993; 
amended by SCO 1153 effective July 15, 1994; by SCO 1342 
effective September 15 1998; by SCO 1713 effective May 16. 
2009; and by SCO 1716 effective July 1. 2009)

Note: AS 10.06.628, as enacted by ch. 166. § 1, SLA 1988.
amended Civil Rule 24 by allowing a shareholder or creditor of 
a corporation to intervene in an action for involuntary
dissolution of the corporation under AS 10.06.628.

Note: Chapter 105 SLA 1998 adopts AS 13.36.175
pertaining to contract actions against a trustee. According to 
section 23 of the act. subsection (c) of this statute amends Civil 
Rule 24 by allowing a beneficiary, or the attorney general and 
certain corporations under certain circumstances, to intervene 
in a contract action against a trustee without satisfying the 
criteria in the court rule. The act also adopts AS 13.36.185 
pertaining to the tort liability of a trust. According to section
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