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Member:
House Finance Committee 
Legislative Budget & Audit Committee

Alaska State Capitol 
Juneau, AK 99801-1182 

Phone: (907) 465-2679
Fax: (907) 465-4822 

Toll Free (800) 505-2678
Chair:
I louse Budget Sub Committees on:
- Department o f Administration
- Department o f Labor and Workforce 

Development

Interim:
600 E. Railroad Ave 

Wasilla, AK 99654 
Phone: (907) 376-2679 

Fax: (907) 373-4745

Representative Mark Neuman
Rep.Mark.Neuman@legis.state.ak.us

January 31,2011

Dear Representatives Gatto

Subject: HB 80 An Act relating to self defense in any place where a person has a right to be.

Attached is a committee package for House Bill 8 0 .1 would appreciate if you could schedule this 
legislation to be heard on February 8th, 2011. Per our previous conversations, this is a particularly 
opportune time, as we will have a national expert in town to testily on this legislation. West coast NRA 
representative Brian Judy will be here to meet with the Committee Chair and the Governor on this and 
other legislation.

Included are the following:

• Letter of Request
• Current version of the bill.
• Sponsor statement.
• Names of people expected to testily with note of off-net lines needed.

Please feel free to contact me or my aide Rex Shattuck (465-2696) with any questions.

Thank you for your consideration.

Sincerely,

Representative Mark Neuman
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Sponsor Statement

HB 80 recognizes that Alaskan residents have a right to use deadly force to protect 
their family and person, whether they are at home, work, or in any place they have a 
right to be present. It does this by expanding your right to stand your ground when 
threatened and by making statutes clear that deadly force is justified not only in the 
case of burglary, the kidnapping of household members, but also in the case of a 
carjacking of an occupied vehicle and any other place a person has a right to be.

By expanding the rights of Alaskans to stand their ground in any place they are 
rightfully present, we tell our residents that their decision to use deadly force to 
defend themselves and their families will not be questioned, and make it clear that it 
is the criminal who has the duty to retreat.

House Bill 80 strengthens the legal recognition of the basic human right to defend 
oneself.
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FISCAL NOTE

STATE OF ALASKA
2011 LEGISLATIVE SESSION

Identifier (file nam e) H B 080-D P S -A S T -02-07 -11

Fiscal N ote Num ber 

Bill Version  

() Publish Date

Dept. A f fe c te d ______

HB080

Title
Public Safety

"An Act relating to se lf  d e fe n se  in any place w here a person  has a Appropriation A laska S ta te  Troopers 
right to be."_________________________________________________________ Allocation A ST  D etachm ents

S p on sor
R eq u ester

N eum an, F eige , Lynn and C ostello
H ou se judiciary OMB C om ponent Num ber 2 3 2 5

Expenditures/Revenues (Thousands of Dollars)
Note: A m ounts do not include inflation u n less  o therw ise noted below.

Appropriation
Required Information

OPERATING EXPEN DITU RES FY  2012 FY  2012 FY  2013 FY  2014 FY  2015 FY 2016 FY  2017
P erson al S erv ices
Travel
S erv ices
C om m odities
Capital Outlay
Grants
M iscellaneous

TO TAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0 0.0

|CAPITAL EXPEN D ITU RES

CHANGE IN 
REVEN U ES

FUND SO U R CE (T h ou san d s of Dollars)
1002  Federal R ece ip ts
100 3  GF Match
100 4  GF
100 5  G F/Program  R ece ip ts  
1 03 7  GF/M ental Health 
Other (p le a se  identify)

TO TAL 0.0 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2011) cost 

POSITIONS
Full-time
Part-time
Temporary

Why this fiscal note differs from previous version (if initial version, please note as such)
Not applicable, initial version.

Prepared by Lt. R odney Dial  P hon e 9 0 7 -2 4 7 -4 4 8 0
Division A laska S ta te  Troopers_______________________________________________________________ D ate/Tim e 2/7/11 5:00 PM

Approved by J o se p h  M asters_____________________________________________________________________  D ate 2 /7 /2011_______
C om m issioner

(Revised 1/27/2011 OMB) Page 1 of 2



FISCAL NOTE

Analysis______________________________________________________________________________________

This bill amends AS  11.81.335 (justification for the use of deadly force) by adding areas (exceptions) a person is not 
required to leave prior to the application of deadly force.

Passage of this legislation will have no fiscal impact on the department.

STATE OF ALASKA BILL NO. HB080______________
2011 LEGISLATIVE SESSION
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FISCAL NOTE
STATE OF ALASKA
2011 LEGISLATIVE SESSION

Identifier (file nam e): H B080-LA W -C R IM -02-09-11

Fiscal N ote Number 

Bill Version  
() Publish D ate

Dept. A ffe c te d ______

HB080

Law
Title An A ct relating to se lf  d e fe n se  in any p lace  w here a person h a s a Appropriation 

right to be._________________________________________________________ Allocation
Criminal

S p o n so r  REPRESENTATIVE(s) NEUMAN, FEIGE, LYNN, COSTELLO
R eq u ester  (H) JUDICIARY__________________________________________________

Criminal Ju stice  Litigation

OMB C om p onent Num ber 2202

Expenditures/Revenues (Thousands of Dollars)
Note: A m ounts do not include inflation u n less  otherw ise noted below .

Appropriation
Required Information

OPERATING EXPEN DITU RES FY  2012 FY  2012 FY 2013 FY  2014 FY  2015 FY  2016 FY  2017
P erson a l S erv ices
Travel
S e r v ic e s
C om m odities
Capital Outlay
G rants
M iscellan eou s

3 8 4 .6 3 8 4 .6 3 8 4 .6 3 8 4 .6 3 8 4 .6 3 8 4 .6
2 .2 2.2 2 .2 2 .2 2 .2 2.2

53 .4 53 .4 5 3 .4 5 3 .4 5 3 .4 53 .4
8 .0 8.0 8 .0 8 .0 8.0 8.0
1.8 1.8 1.8 1.8 1.8 1.8

TO TAL OPERATING 450.0 0.0 450.0 450.0 450.0 450.0 450.0

ICAPITAL EXPEN D ITU RES

CH A N G E IN 
R EV EN U ES

100 2  Federal R ece ip ts
1 0 0 3  GF Match
100 4  GF
100 5  G F/Program  R ece ip ts  
1 0 3 7  G F/M ental Health 
O ther ( c le a s e  identify)

4 5 0 .0 4 5 0 .0 4 5 0 .0 4 5 0 .0 4 5 0 .0 4 5 0 .0

TOTAL 450.0 0.0 450.0 450.0 450.0 450.0 450.0

Estimate of any current year (FY2011) cost 

POSITIONS

0.0

Full-time 2 .0 2 2 2 2 2
Part-time
Tem porary

E ileen D onahue, Division O perations M anagerPrepared by
Division ___________________________________

A pproved by John J. Burns, Attorney G eneral

P hon e 4 6 5 -5 4 2 7
Administrative S erv ices D ate/T im e 2/9/11 11:30 AM 

D ate 2 /9 /2011
Department of Law

(Revised 1/27/2011 OMB) Page 1 of 2



FISCAL NOTE

Analysis

STATE OF ALASKA BILL NO. H B 080
2011 LEGISLATIVE SESSION

House Bill 80 expands the places from which a person need not retreat before using deadly force in self defense to 
any place the person has a right to be. The Criminal Division anticipates it would need 2 new FTE attorney positions to 
handle the increased cases, to both screen referrals and prosecute those that are accepted. This number is based 
upon the referral of 1,155 cases in 2010 in which self defense was a potential justification.

(Revised 1/27/2011 OMB) Page 2 of 2



DEPARTMENT OF LAW
CRIMINAL DIVISION CENTRAL OFFICE

SEAN PARNELL, 
GOVERNOR

Mailing: 310 K Street. Suite 308
Anchorage, Alaska 99501 

Phona: (907) 259-6250
Fax: (907) 269-7939

Hon. Jay Ramras
Chair, H ouse Judiciary C om m ittee  
Alaska State Capitol, Room  118 
Juneau, Alaska 99801

March 1 5 ,2 0 1 0

Re: H ouse B ill 381

Dear Chairman Ramras:

I am writing to express m y serious concern over the curTcnt language in H ouse B ill 381. 
Kvcry experienced prosecutor with whom  I have spoken about this bill uniform ly agrees that it 
would prom ote v io lence and be a bad idea for our state. W e b elieve that as drafted this bill w ill 
encourage unnecessary v io len ce in our state. W hatever source one thinks our law s should be 
drawn from -  the ten com m andm ents w hich say “thou shall not k ill,” sim ple morality, 
utilitarianism principles o f  the greater good, or sim ply the concept that life is sacred -th is  bill 
would encourage the need less taking o f  human life.

A S  1 1 .81.335(b) as currently written sets forth the duty to retreat before resorting to 
deadly force. It requires that i f  “with com plete personal safety and with com plete safety to 
others being defended, the person can avoid  the necessity o f  using deadly force by leaving the 
area" then the person must do so. This avoids the unnecessary loss o f  life and encourages our 
citizens to seek  w ays other than v iolence to resolve disputes. The addition o f  subsections 5 and 6 
to this statute eradicates the duty to retreat - in fact should they be enacted, there would no longer 
be a duty to retreat in Alaska. That is to say if  person A  could avoid killing person B by w alking  
away, he/she would no longer be required to do so, but instead w ould be authorized by law  to kill 
person B. This does not promote the protection o f  our citizens or suggest that A laska as a state 
places a high value on life itself. W hile this is highly unlikely to have been the goal o f  the b ill’s 
sponsors, it is nevertheless the result o f  what has been proposed. This is best explained by 
c lo se ly  exam ing the language o f  the proposed changes and additions.

Section 1 o f  the bill proposes am ending AS 11 .81.335(b) by adding a subsection (5) that 
would say there w ould be no duty to retreat when the person is “in a veh icle” ow ned, leased, 
used, or even just occupied with the ow ner's consent. Here are but just three exam ples o f  how  
this would encourage violence:



Hon. Jay Ramras, Chair
Re: H ouse B ill 381

March 1 5 ,2 0 1 0
Page 2

First exam ple:

A  person p icks up a hitchhiker, or offers a ride lo  som eone, and, for w hatever reason, a 
confrontation arises w h ile  in the vehicle such that deadly force could be used, but for the duty to 
retreat. Under the current law  the hitchhiker must leave your veh icle  if  he know s he can do so  
safely. Under the proposed amendment, that hitchhiker w ould be authorized to kill the driver 
instead — even  i f  he could  have sim ply walked aw ay. These facts are sim ilar o f  a recent murder 
trial in A nchorage, but they are c lose . The defendant was convicted o f  and sentenced for second- 
degree murder. The case is now  on appeal. Why w ould  w e want to say k illing another person is 
okay when it could  be avoided? Why would w e want to authorize the taking o f  a life w hen one 
could walk aw ay in com p lete safety?

Second Exam ple:

Joe Sm ith drives to a party. At the party he gets into an altercation and is thrown out o f  
the party. H e goes to his car and gets inside to leave. Before leaving, Mr. Sm ith secs the person  
w ith whom  he got into the altercation. Though Mr. Sm ith is in his car, behind the w heel and 
ready to leave, he fears the other guy m ay com e after him . Instead o f  driving o f f  -  w hich he 
could do with com p lete personal safety, he gets out o f  his car and grabs a shotgun from the trunk 
and kills the other man. A gain , these are facts sim ilar to a recent murder trial in A nchorage. The 
defendant was convicted  o f  and sentenced for m anslaughter. The case is n ow  on appeal. This is 
yet another situation in w hich our current law  requires our citizens to walk away i f  they can do 
so with safety, but this proposed change in the law  w'ould authorize killing another human being  
instead.

Third Exam ple:

An occupant in car A points a gun at the occupant in car B. If the occupant in car B can 
drive away w ith  com p lete safety, then under the current law  he m ust do so. Under the proposed  
change, the driver in car B w ould be authorized by this bill to open fire instead o f  driving away. 
The law  o f  se lf-d efen se in A laska requires the state to prove beyond a reasonable doubt a 
defendant’s claim  o f  se lf-d efen se is not true. It is  d ifficult to prove a negative. I f  the state 
cannot prove the negative beyond a reasonable doubt, then at least the state can try to prove that 
the driver o f  car B  had a duty to retreat and could have done so. This law w ould elim inate that 
duty. That is a recipe for inviting gang v iolence on our streets. These facts are in fact very 
sim ilar to another case prosecuted by our department. In 2006  there was a shooting at Reka and 
Bragaw in A nchorage. T w o veh icles with young men exchanging gunfire. One young man was 
killed and the two men in the other vehicle were convicted o f  murder. One o f  those cases is on  
appeal. This loss o f  life occurred for one o f  the participants. What about the innocent 
bystander? For exam ple, there was the election day shooting in Anchorage when a cam paign  
worker for form er G ov. M urkowski was hit by a stray bullet at cam paign HQ in A nchorage 
across from the Sears mall. That case involved two veh icles with young m en -  not in gangs, but 
still rivals -  w ho opened fire on one another. W hile we did prosecute the shooters in that case, 
do so would have been im possible under this law.
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This bill w ould unintentionally encourage such conduct by m aking it legal or at least 
offering a defen se -  which even i f  not true -  could  not be disproved. In each o f  the four 
exam p les the defendants were convicted, but this proposed change w ould m ake such 
prosecutions much harder, if  even possible.

'lTtc proposed subsection (6) in A S  11.81 .330(b) would alm ost com pletely  elim inate the 
duty to retreat. That subsection says there is no such duty w hen a person is “ in any place where 
the person has a right to be.” That means in the Diam ond M all, Sears M all, M cD onalds, or any 
other public location a person is no longer required to walk aw ay from a confrontation, but 
instead may kill another citizen even if  they could have walked aw ay w ith com plete safety. This 
d oes not express a value for human life. This d oes not encourage finding a resolution for 
disputes other than violence. The only tim e there w ould be a duty to retreat is i f  the person is 
som e place they have no right to be -  they must be trespassing, or com m itting a burglary in order 
to have such a duty. With this change you might as well sim ply elim inate the duty to retreat 
com pletely  from our statutes.

The bill a lso proposes adding a new  section that w hittles aw ay som e o f  the other 
protections put in place to prevent unnecessary taking o f  human life. Our current se lf-  defense  
law  is set up with both a subjective and objective test to determ ine w hen deadly force is 
authorized. The subjective test means the person using the force b e lieves he/she needs to do so. 
The objective tests m eans the “reasonable person” would have concluded the sam e thing. The 
added section  proposes to elim inate the objective test in several circum stances: burglary, 
carjacking, and kidnapping. That is it takes aw ay from the jury the question o f  whether a 
reasonable person w ould view  a particular event as unlawful force against a person that required 
a response o f  deadly force. A t first blush this seem s reasonable. H ow ever, when you exam ine  
what is proposed more closely , it becom es very disturbing. To understand w hy, you must first 
understand each o f  the three crim es it references.

Burglary is found in AS 11.46 and not A S 11.41 because it is a crim e against property, 
not a person. Burglary requires a person to enter a building with the intent to com m it a crim e -  
theft, vandalism , and assault are all exam ples. What must be noted though is that no person  
needs to be in the building in order for this to be a crime. If a person breaks into a home or 
b usin ess to steal som ething, this is a burglary, If a student breaks into a school to vandalize it, 
this is a burglary. If a person breaks into a hom e to assault another person -  even i f  no one is 
hom e, this is still a burglary because burglary only addresses the entry o f  prem ises with the 
intent to com m it a crim e (called a target crim e) whether that (target) crim e is com m itted or not. 
This is why burglary is classified  as a crim e against property and not against a person.

Under current law n on-deadly force m ay be used to protect property, and deadly force is 
only  authorized when terminating an arson or attempted arson on a dw elling or occupied  
building (See A S  1 1.81.350(b)), or when terminating a burglary upon an occup ied  building or 
d w ellin g  i f  the person using the force is in possession  or control o f  that prem ises, or is a guest. 
See A S 11.81 .350(c)).
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The current bill w ould now  authorize deadly force against a person who burgles a 
dw ellin g  whether anyone was hom e or not. Thus deadly force m ay be used even w hen no human 
life  is at risk.

'The proposed bill w ould also authorize any person to use dead ly force as compared to 
only a person w ho is in p ossession  or control o f  or is an invited guest in the dw elling. This 
m eans the guy driving down the street m ay kill a person he thinks is breaking into a hom e. The 
state m ust disprove defense o f  property, so  the state must disprove that a victim  w as com m itting  
burglary. W hile this new  section  is fraught with the potential for m isunderstandings to lead to 
the unnecessary loss o f  human life, there is another m ore serious problem  with this section. This 
new  section authorizes deadly force against a person w ho is currently com m itting or had 
com m itted  a burglary. This language authorizes vigilantism . It authorizes deadly force against 
any person w hom  the person using the force “had reason to b e liev e” had  -  past tense -  had 
com m itted a burglary. This n ew  section  says such force is reasonable. The on ly  question left is 
i f  the person using the force also thought it w as “reasonable.”

The section  on carjacking docs the sam e thing. It authorizes the use o f  deadly force 
against som eon e w ho had  — past tense -  taken a car by force. Even i f  no human life w as at risk 
in the taking, this law w ould say it is okay to kill to keep your car from  being taken from you or 
afterwards. That sounds like retaliation and vigilantism , not like a legislature enacting law s to 
protect our citizens and im prove our lives.

The kidnapping subsection has the sam e issue with past tense. In each and every section  
this bill w ould legalize and authorize vigilantism .

Finally the bill also says no arrest m ay be made “unless the agen cy” determ ines that there 
is  probable cause that the force that used was unlawful. This puts the p olice in a difficult 
position  especia lly  w hen confronting gang related v io lence. It is a lso  unclear to w hom  “the 
agen cy” refers. This could potentially require magistrates and grand juries to start deciding if  
se lf-d efen se  has been disproven. This in turn would require the state to act as defense counsel 
for the defendant to present such a defense on ly  to have to then d isprove it. This may sound  
con fusing , and that is because this bill could cause serious problem s in the criminal justice  
system  w ith regard to se lf-d efen se law.

Thank you for your consideration o f  this letter.

Sincerely.

DANIEL S. SU L LIV A N
ATTO R NEY

By: / ■ / —
John Skidm ore 
Assistant Attorney General
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§ 1 1 .81 .330 C riminal L aw 532

th e  g e n e ra l  p ro v is io n ’s ow n te rm s , sin ce  th e  c r im in a l 
m isc h ie f  law  w o u ld  b e  a  “s ta tu te  d e f in in g  th e  o ffense” 
in  a  m a n n e r  t h a t  “p ro v id es e x e m p tio n s  o r  d e fen se s  
d e a lin g  w ith  th e  ju s t if ic a t io n .” M cG ee v. S ta te ,  162
P.3d  1251 (A lask a  2007).

D efense for illega lly  tak ing gam e. — B e c a u se  a 
r e g u la t io n  (5 AAC 81.375) o u tl in in g  th e  d e fe n se  of 
n e c e s s ity  fo r ille g a lly  ta k in g  g a m e  w a s  p ro p e rly  e n ­
ac te d  in  a c co rd an ce  w ith  th e  le g is la tiv e  g r a n t  o f 
a u th o r i ty  to  th e  B o a rd  o f G am e, i t  e s ta b lis h e d  th e  on ly  
c irc u m s ta n c e s  u n d e r  w h ich  th e  d e fe n se  cou ld  b e  in ­
te rp o s e d  to  a  c la im  th a t  g am e  w a s  ille g a lly  ta k e n . 
J o r d a n  v. S ta te ,  681 P.2d 3 4 6  (A la sk a  C t. A pp . 1984).

E vid en ce  o f  necessity . —  B efo re  a  p e rso n  is 
e n t i t le d  to  a n  in s tru c tio n  on “n e c e s s ity ” th e r e  m u s t  be 
"som e ev id e n c e ” in  th e  reco rd  t h a t  th e  a c tio n  w h ich  
th e  p e rso n  to o k  w a s  n ecessa ry , i.e ., t h a t  h e  h a d  no 
o th e r  a l te rn a t iv e ,  to  avo id  a n  ir re p a ra b le  in ju ry  
w h ich , u n d e r  th e  c irc u m sta n c e s , o u tw e ig h e d  a n y  in ­
ju r y  lik e ly  to  r e s u l t  fro m  th e  a c tio n  ta k e n . S c h n a b e l v. 
S ta te ,  663 P .2d 9 6 0  (A lask a  C t. A pp . 1983).

T r ia l  ju d g e  e r re d  in  p re c lu d in g  d e fe n d a n t from  
p re s e n t in g  a  n e c e s s ity  d e fen se  b e c a u se  th e  ju d g e  
co n c lu d ed  t h a t  d e fe n d a n t h a d  h a d  a n  a d e q u a te , r e a ­
so n a b ly  a v a ila b le  a l te rn a t iv e  to  h is  ac tio n ; th e  a d e ­
q u acy  o f  a v a ila b le  a l te rn a t iv e s  is on ly  a  m a t te r  o f  law  
in  ca se s  w h e re  th e  d e fe n d a n t k n e w  o r re a so n a b ly  
sh o u ld  h a v e  k n o w n  of th e  a v a ila b il i ty  a n d  re a so n a b le ­
n e s s  o f  th e  a l te rn a t iv e s , a n d  d e fe n d a n t’s ev id en ce  w as 
h e ld  to  h a v e  c re a te d  a  j u r y  q u e s tio n  su ff ic ien t to 
w a r r a n t  a  n e c e s s ity  in s tru c tio n . A llen  v. S ta te ,  123 
P.3d 1106 (A lask a  C t. A pp. 2005).

A  d e fe n d a n t  r e ly in g  on  n e c e ss ity  to  ju s t ify  a n  escape  
m u s t  p r e s e n t  so m e ev id en ce  ju s t i f y in g  h is  c o n tin u e d  
a b se n c e  f ro m  c u s to d y  a s  w ell a s  h is  in i t ia l  d e p a r tu re  
b e c a u se  e sc a p e  u n d e r  s t a te  law  is  a  c o n tin u in g  of­
fen se . W ells  v. S ta te ,  687  P .2d  3 4 6  (A lask a  C t. A pp.

1984).
In  a  p ro se c u tio n  for d r iv in g  w ith  a  su sp e n d e d  li­

c en se  in  v io la tio n  o f  A S 2 8 .1 5 .2 9 1 , ev id en ce  o f th e  
d e f e n d a n t’s  tw o  p r io r  co n v ic tio n s fo r d r iv in g  w h ile  
in to x ic a te d  w a s  n o t  p ro p e rly  a d m it te d  to  c o n te s t th e  
d e fe n se  o f  n e c e s s ity  b e c a u se  th e  j u r y  m ig h t h a v e  b een  
p re ju d iced . N elso n  v. S ta te ,  691 P.2d 1056 (A lask a  C t. 
A pp. 1984).

In  o rd e r  to  s a t is fy  th e  “som e ev id en ce” te s t,  a  p e rso n  
c la im in g  n e c e s s ity  in  ju s t if ic a tio n  o f a  “c o n tin u in g  
o ffen se” m u s t  o ffer so m e ev id en ce  t h a t  th e  c o n tin u ed  
v io la tio n  o f  th e  law — a s  w ell a s  th e  in i t ia l  v io la tio n — 

’ " e e v e  v. S ta te ,  764  P .2d 3 2 4  (A lask a  C t.

i testim ony, —  I n  a  p ro se c u tio n  o f  
i r s t  d e g re e  c u s to d ia l in te rfe re n c e , th e  
d ie d  G e rla c h  v. S ta te ,  6 9 9  P.2d 358 
185), too b ro a d ly  w h e n  i t  b a r re d  defen- 
y: d e fe n d a n t, w ho d isc la im e d  a n y  reli- 
tffirm ativ e  d e fen se  o f  necessity , w as 
ify t h a t  he  d id  n o t h a v e  th e  conscious 
h h o ld  h is  ch ild  for a  p ro tra c te d  period , 
fe re d  te s tim o n y  d id  n o t a p p e a r  p lau s i-  
ta te , 66 P .3d 21 (A la s k a  C t. A pp. 2003). 
hreatened harm em anates from a 
;e , a n  a c to r  w h o  v io la te s  th e  law  in 

c an  d efend  o n ly  on  th e  g ro u n d s  o f 
; o f  o th e rs , o r  c r im e  p re v e n tio n . C leve

la n d  v. M u n ic ip a lity  o f  A n ch o rag e , 631 P.2d 1073
(A la sk a  1981).

D efense unavailable. —  D efen se  o f  n e c e s s ity  w as 
u n a v a ila b le  to  d e fe n d a n ts  c h a rg e d  w ith  c r im in a l tr e s ­
p a s s  in  a n  ab o r tio n  clin ic . C le v e la n d  v. M u n ic ip a lity  of 
A n ch o rag e , 631 P .2d 1073 (A lask a  1981); B ird  v. 
M u n ic ip a lity  o f  A nchorage , 787 P.2d 119 (A lask a  Ct. 
A pp. 1990).

D efen se  o f  n e c e ss ity  w a s  in a p p lic a b le  w h e re  appel­
l a n t  h a d  fa iled  to  p u rs u e  a d e q u a te  a l te rn a tiv e s  in 
ju d ic ia l a n d  a d m in is tr a t iv e  re m e d ie s  t h a t  w ere  avail- 
a b le  to  h im . S ch n ab e l v. S ta te ,  663  P.2d 9 6 0  (Alaska
C t. A pp. 1983).

T h e  tr ia l  c o u r t  d id  n o t  e r r  in  d e n y in g  d e fe n d a n t the 
r ig h t  to  re ly  o n  a  n ecess ity  d e fen se  in  p ro secu tio n  for 
c u s to d ia l in te rv e n tio n  in  th e  f irs t  d eg ree . G erlach  v. 
S ta te ,  699  P.2d 358 (A lask a  C t. A pp. 1985).

U n d e r  th e  p ro v isio n s o f  AS 11.81.320(a) and 
11.81.900(b)(2)(A ) a n d  (b)(18)(A) (now  (b)(19)(A)), ap- 
p e l la n t  fa iled  to  e s ta b lish  th e  d efen se  o f  necessity  to 
th e  c r im e  o f  e scap e  b ecau se  h e  fa iled  to  se ek  adm in­
is t r a t iv e  re l ie f  from  p riso n  officials a n d  h e  failed to 
o ffer a  le g itim a te  ju s tif ic a tio n  fo r h is  decision to 
re m a in  a  fu g itiv e  for 13 m o n th s . L acey  v. S ta te , 54 
P .3d  304 (A lask a  C t. A pp. 2002).

D efense  o f  n e c e ss ity  w as u n a v a ila b le  to  defendant 
w ho  a rg u e d  n eed  for m a r iju a n a  fo r m ed ica l purposes, 
b e cau se  d e fe n d a n t sh o u ld  h a v e  a rg u e d  th e  separate 
m ed ica l m a r iju a n a  d efen se  a v a ila b le  in  A lask a . Noy v. 
S ta te ,  83 P.3d 538 (A lask a  C t. A pp. 2003), rehearing 
d en ied , 83 P.3d 545 (A lask a  C t. A pp. 2003).

Facts sufficient to p lace ju stification  defense 
in  issue. —  D e fe n d a n t’s conviction  o f c rim in a l mis­
c h ie f  w as re v e rse d  w h ere  d e fe n d a n t p re se n te d  some 
ev id en ce  p lac in g  th e  ju s t if ic a tio n  d e fe n se  und er AS 
11.81.320(a) a t  is s u e  by  te s tify in g  t h a t  th e  victim  had 
th r e a te n e d  to  ru n  over h im , h e  w as f r ig h te n e d , and he 
b ro k e  th e  w indow s o f  th e  v ic tim ’s tr u c k  to  p reven t the 
v ic tim  from  c a r ry in g  o u t h is  th r e a t ,  a n d  because the 
tr ia l  co u rt e r ro n e o u sly  in s t ru c te d  th e  ju r y  t h a t  defen­
d a n t  bore th e  b u rd e n  o f  p ro v in g  th e  defense by a 
p re p o n d e ra n c e  o f  th e  ev idence . M cG ee v. S ta te , 162
P .3d 1251 (A lask a  2007).

Jury instruction . —  In  p ro se c u tio n  for third-
d e g re e  c rim in a l m isc h ie f  fo r d a m a g in g  a  tru c k  owned 
b y  d e fe n d a n t’s m o th e r’s lov er fo llow ing  a n  altercation, 
th e  t r ia l  co u rt p ro p erly  in s t ru c te d  th e  ju r y  th a t  defen­
d a n t ’s ac tio n s w ere  p o te n tia lly  ju s t if ia b le  under the
d e fen se  o f necessity .

Jury instruction  unw arranted. —  In  the ab­
se n ce  o f an y  ev idence  e x p la in in g  t h a t  a n  escaped 
convic t’s co n tin u ed  a b sen ce  r e s u lte d  from  duress, or 
o th e rw ise  ju s t ify in g  h is  c o n tin u in g  ab sen ce , the trial 
co u r t’s re fu sa l to  in s tru c t  th e  ju r y  o n  th e  defense of 
n ecess ity  w as n o t e rro r . W ells v. S ta te ,  687  P.2d 346
(A lask a  C t. A pp. 1984).

T ria l co u rt p ro p e rly  d ec lin ed  to  in s tru c t  on the 
n ec e ss ity  d e fen se  a t  d e fe n d a n t’s t r ia l  fo r driv ing  while 
in to x ica ted , w h e re  d e fe n d a n t fa iled  to  produce “some 
ev id en ce” t h a t  sh e  b ro u g h t h e r  co n d u c t in to  com pu- 
an ce  w ith  th e  law  a s  soon a s  th e  necessity  ended. 
R eeve v. S ta te , 764 P.2d 324  ( A la sk a  C t. App. 198W’ 

Q u o te d  in  M c C racken  v. S ta te , 743 P. 2d 38*
(A lask a  C t. A pp. 1987). ^

C ited in  G u d m u n d so n  v. S ta te ,  763 P2d 13WJ 
(A lask a  C t. A pp. 1988); C lu ca s  v. S ta te ,  815 P.2d38» 
(A lask a  C t. A pp. 1991).

Sec. 11.81.330. Justification: Use o f nondeadly force in defense o f self. (a) *
person is justified in using nondeadly force upon another when and to the extent

person reasonably believ> 
reasonably believes to be

(1 ) the person used the
( 2) the person claiming 

physical injury to the othe
(3) the person claiming
(4) the force used was th 

person claiming self-defens
(A) acting alone or with 

one or more other persons;
(B) a participant in a fe 

flight from a felony transac
(C) acting alone or with ( 

perceived conduct by a riva 
rival group, if the person us 
acting, has a history or repi

(b) A person who is not j 
listed in (a)(1) — (3) of this s> 
has withdrawn from the eno 
other person, but the other 
unlawful force. (§ 10 ch 166 

i 2006)

! E ffe c t o f  a m e n d m e n t s .  —  T h e  2
; effective J u ly  1, 2004, a d d e d  p a r a g r ;  
i The 2 0 0 6  a m e n d m e n t, e ffec tiv e  
1 2006, re w ro te  th e  sec tion .
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! E le m e n ts  o f  d e f e n s e  o f  n e c e s s i t y
' and AS 11 .81 .340  c o n te m p la te  a  s ite  
force is u se d  b y  o n e  w ho  re a s o n a b ly  be 
is necessary  to  p re v e n t  th e  u s e  o f 
against a  th i rd  p e rso n . T h u s , th e  defer 

! -ifan ob jective e le m e n t, i.e ., a  rea so n ; 
force is  n e c e s sa ry  a n d  a  su b je c tiv e  el 
actual b e lie f  t h a t  force is n ecessa ry . 1 
698 P.2d 1233 (A lask a  C t. A pp. 1985).

R e q u ir e m e n t  o f  im m in e n c y .  —  St 
(his section, d o es n o t sp ecifica lly  m en tii 
w it o f im m in en cy  b u t  th is  se c tio n  co 

j (his point b e c a u se  th e  le g is la tu r e  p la c t 
iaent o f im m in e n c y  in  th e  s ta tu to r y  
j'iorce” c o n ta in e d  in  A S 11.81.900lb)< 23) 
P  Van H a  v. S ta te ,  892  P .2d 184 (Al; 
i-995).

i A d e fen d an t c la im in g  se lf-d e fe n se  a; 
’(the u se  o f  force m u s t  p ro v e  t h a t  th e y  
'•oat w as re a so n a b ly  p erce iv ed  to  be 
-minent h a rm . A d e fe n d a n t’s  r e a s o n a t  
■inn will com e a t  so m e  fu tu re  t im e  is  no 
.-Pport a  c la im  o f  se lf-d e fen se  o r  defense 

t Ha v. S ta te , 8 9 2  P.2d 184 (A la sk a  Ct 
Inev itab le  h a r m  i s  n o t  t h e  s a m e  a

l*r®. Xi V an  H a  v. S ta te , 8 9 2  P .2d 184 
1995/.

^ a s o n a b l e  f e a r  o f  a t t a c k .  —  W her 
“*ndant a s s e r ts  t h a t  h e  o r sh e  a c te d  in  

’■■Caw does n o t  r e q u ire  th e  d e f e n d a n t  t 
' 0r she a c tu a lly  faced  im m in e n t d e a d ly ; 
■he d e fe n d a n t’s fe a r  tu r n s  o u t to  h a v  
i‘n- the  d e fen se  s til l  m ay  be  e s ta b li



o a lity  o f A n ch o rag e , 631 P.2d 10:-.
vailab le. —  D efen se  o f  necessity 
e fe n d a n ts  c h a rg e d  w ith  crim inal tr^ 
on c lin ic . C le v e la n d  v. Municipality^- 

P.2d 1073 (A lask a  1981); Bird . 
A nchorage , 787 P.2d 119 (Alaska Ct

e s s i ty  w a s  in a p p lic a b le  w here appe. 
to  p u r s u e  a d e q u a te  alternatives ir 
in is t r a t iv e  re m e d ie s  t h a t  w ere avail 
n a b e l v. S ta te ,  663 P .2d 960 (Alaska

d id  n o t  e r r  in  d e n y in g  defendant tbs 
n e c e s s ity  d e fe n se  in  prosecution for 

n tio n  in  th e  f irs t  d eg ree . Gerlachv. 
58 (A lask a  C t. A pp. 1985). 
-ov isions o f  A S 11.81.320(a) and 
) a n d  (b)(18)(A) (now  (b)(19)(A)), ap- 
r 's ta b lish  th e  d e fen se  o f  necessity to 
pe  b e c a u se  h e  fa iled  to  se ek  admin- 
om  p r iso n  o fficials a n d  h e  failed to 
e  ju s t if ic a tio n  fo r h is  decision to 
■ fo r 13 m o n th s . L acey  v. State, 54 
C t. A pp . 2002).
■ssity w a s  u n a v a ila b le  to  defendant 
fo r m a r i ju a n a  for m ed ica l purposes, 
t  sh o u ld  h a v e  a rg u e d  th e  separate 
a d e fen se  a v a ila b le  in  A lask a . Noy v. 
1 (A lask a  C t. A pp. 2003), rehearing 
15 (A lask a  C t. A pp. 2003). 
it to  p lace ju stifica tion  defense 
n d a n t ’s conv iction  o f  c rim in a l mis- 
1 w h e re  d e fe n d a n t p re s e n te d  some 
th e  ju s t if ic a tio n  d e fen se  u n d e r AS 
ue  by  te s tify in g  t h a t  th e  victim  had 
jv e r  h im , he  w a s  f r ig h te n e d , and he 
o f  th e  v ic tim ’s t ru c k  to  p re v e n t the 

ng  o u t  h is  th r e a t ,  a n d  b ecause  the 
asly  in s t ru c te d  th e  ju r y  t h a t  defen- 
d en  o f  p ro v in g  th e  d efen se  by a 
;he ev idence . M cG ee v. S ta te , 162 
2007).
an. —  In  p ro se c u tio n  fo r third- 
sch ie f fo r d a m a g in g  a  t r u c k  owned 
l e r ’s  lo v e r fo llow ing  a n  altercation, 
erly in s t ru c te d  th e  ju r y  t h a t  defen- 
i p o te n tia lly  ju s t if ia b le  u n d e r  the

n unw arranted . —  In  th e  ab-
n ce  e x p la in in g  t h a t  a n  escaped 
a b s e n c e  re s u lte d  from  d u re ss , or 
h is  c o n tin u in g  a b sen ce , th e  trial 

s t r u c t  th e  j u r y  on th e  defense  of 
rror. W ells v. S ta te ,  687  P.2d 346 
14).
r ly  d ec lin ed  to  in s t r u c t  on the 
d e fe n d a n t’s t r ia l  fo r d r iv in g  while 
e f e n d a n t fa iled  to  p ro d u ce  “some 
iro u g h t h e r  co n d u c t in to  comph" 
i s  soon a s  th e  n e c e s s ity  ended. 
>.2d 324  (A lask a  C t. A pp. 1988'. 
a ck en  v. S ta te ,  743 P .2d 382
7).
ld so n  v. S ta te , 763 P.2d 1360
8 ): C lu ca s  v. S ta te . 815  P.2d 384
1).

n d efen se of self, ( a )  A

e n  a n d  to  t h e  e x t e n t  th e

G e n e r a l  P r o v is io n s
11.81.330
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,*rson reasonably believes it  is  necessary for self-defense against what the person 
Jjasonably believes to be the use of unlawful force by the other person, unless

(1) the person used the force in m utual combat not authorized by law;
(2) the person claiming self-defense provoked the other’s conduct with intent to cause

physical in jury to the other;
(3) the person claiming self-defense was the in itia l aggressor; or
(4) the force used was the result of using a deadly weapon or dangerous instrument the

person claiming self-defense possessed while
(A) acting alone or with others to further a  felony crim inal objective of the person or

one or more other persons;(B) a participant in a felony transaction or purported transaction or in immediate
flight from a felony transaction or purported transaction in  violation of AS 11.71; or

(C) acting alone or with others in revenge for, retaliation for, or response to actual or
perceived conduct by a rival or perceived rival, or a member or perceived member of a
rival group, if  the person using deadly force, or the group on whose behalf the person is
acting, has a  history or reputation for violence among civilians.

(b) A person who is not justified in using force in self-defense in the circumstances
listed in (a)(1) — (3) of this section is justified in using force in self-defense if  that person
has withdrawn from the encounter and effectively communicated the w ithdrawal to the
other person, but the other person persists in continuing the incident by the use of
unlawful force. (§ 10 ch 166 SLA 1978; am § 17 ch 124 SLA 2004; am § 2 ch 68 SLA

2006)
Effect o f a m e n d m e n t s .  —  T h e  2004  a m e n d m e n t, 

effective J u ly  1, 2004 , ad d e d  p a ra g ra p h  (a)(4).
The 2006 a m e n d m e n t, effective S e p te m b e r  13,

2006, rew ro te  th e  section .

E ditor’s notes. —  S ectio n  32(a), ch. 124, SL A  2004, 
p ro v id es t h a t  th e  200 4  a m e n d m e n t o f  (a ) o f th is  
sec tio n  a p p lie s  “to  o ffenses co m m itted  on o r  a f te r  J u ly

1, 2 0 0 4 .”

n o t e s  t o  d e c i s i o n s

Elements o f defense o f  necessity. —  T h is  sec tio n  
find AS 11.81 .340 c o n te m p la te  a  s i tu a tio n  in  w h ich  
force is u se d  b y  one w ho re a so n a b ly  b e liev es  t h a t  force 
is necessary  to  p re v e n t th e  u s e  o f  u n la w fu l fo rce 
against a  th i rd  p e rso n . T h u s , th e  d e fe n se  is  com posed 
of an ob jective e le m e n t, i.e ., a  re a so n a b le  b e lie f  t h a t  
force is  n e c e s sa ry  a n d  a  su b jec tiv e  e le m e n t, i.e ., an  
actual b e lie f  t h a t  force i s  n ecessary . D av id  v. S ta te , 
698 P.2d 1233 (A lask a  C t. A pp. 1985).

Requirement o f  im m inency. —  S u b sec tio n  (a) of 
this section , does n o t  specifically  m e n tio n  th e  r e q u ire ­
ment o f im m in en cy  b u t  th is  sec tio n  c a n  be  s i le n t  on 
this po in t b e c a u se  th e  le g is la tu re  p laced  th e  r e q u ire ­
ment o f  im m in en cy  in  th e  s ta tu to ry  d efin itio n  o f 
“force” c o n ta in e d  in  AS 11.81.900(b)(23) (now  (b)(27l).
&  Van H a  v. S ta te ,  892  P.2d 184 (A lask a  C t. A pp. 

1995).
A d e fe n d a n t c la im in g  se lf-d efen se  a s  ju s tif ic a tio n  

for th e  u se  o f  force m u s t  p rove th a t  th e y  ac te d  to  avoid  
what w as  re a so n a b ly  perce iv ed  to  b e  a  th r e a t  o f 
(m m inent h a rm . A  d e fe n d a n t’s re a so n a b le  b e lie f  th a t  
harm w ill com e a t  so m e fu tu re  tim e  is  n o t su ffic ien t to 
support a c la im  of se lf-defense  o r  d e fe n se  o f  o th e rs . Xi 
7an H a  v. S ta te . 892  P.2d 184 (A lask a  C t. A pp. 1995).

Inevitable harm  is not the sam e as im m inent 
harm. Xi V an  H a  v. S ta te .  892 P.2d 184 'A la s k a  C t.

App. 1995).R easonable fear of attack. — W h en  a  hom icide  
defendan t a s s e r t s  t h a t  h e  o r  sh e  a c te d  in  se lf-defense . 
Ihe law  does n o t r e q u ire  th e  d e fe n d a n t to  p rove th a t  
he or sh e  a c tu a lly  faced im m in e n t d e a d ly  a t ta c k . E v en  
*f th e  d e fe n d a n t 's  fe a r  tu rn s  o u t  to  h a v e  been  m is ­
taken . th e  d e fen se  s til l  m ay  be  e s ta b lis h e d  if  th e

d e fe n d a n t p ro v e s  th a t ,  u n d e r  th e  c irc u m sta n c e s , h e  or 
sh e  re a so n a b ly  fe a re d  im m in e n t d e a d ly  a t ta c k  a t  th e  
h a n d  o f  th e  v ic tim . M cC rack en  v. S ta te ,  9 1 4  P.2d 893

(A la sk a  C t. A pp. 1996).
E vidence o f victim ’s character for v io len ce . —

W h en  a  hom ic id e  d e fe n d a n t r a is e s  th e  d e fe n se  o f 
se lf-d efen se , ev id en ce  co n ce rn in g  th e  v ic tim ’s c h a ra c ­
te r  fo r v io lence  is  p o te n tia lly  ad m iss ib le  fo r tw o  r e a ­
son s: F ir s t ,  i t  m a y  te n d  to  d e m o n s tra te  w h o  w a s  th e  
in i t ia l  a g g re sso r  in  th e  c o n fro n ta tio n ; second , i t  m ay  
te n d  to  d e m o n s tra te  t h a t  th e  d e fe n d a n t’s  f e a r  for 
im m in e n t d e a d ly  fo rce  a t  th e  v ic tim ’s h a n d  w as  r e a ­
so n a b le . M c C rack en  v. S ta te ,  914  P.2d 893 (A lask a  C t.

A pp . 1996).E vidence o f  victim ’s conduct. —  In  a s s a u l t  case , 
ev id en ce  o f  specific in s ta n c e s  o f  th e  v ic tim ’s v io len t 
co n d u c t w a s  n e c e s sa ry  to  e n a b le  th e  ju r y  to  d e te rm in e  
how  m u ch  force a  re a so n a b le  p erso n  w ith  d e fe n d a n t’s 
kn o w led g e  of th e  v ic tim ’s  p ro p e n s ity  fo r v io lence 
w ould  h a v e  fe l t  com pelled  to  u se  in  se lf-defense . 
A m a ro k  v. S ta te ,  671 P.2d 882  (A lask a  C t. A pp. 1983).

J u r y  p ro p e rly  re je c te d  d e fe n d a n t 's  th e o ry  o f  self- 
d e fe n se  w h e re  th e r e  w as am p le  ev idence  fro m  w h ich  
re a so n a b le  ju ro r s  could  h a v e  concluded  t h a t  th e  v ic­
tim  w as n o t th r e a te n in g  d e fe n d a n t w ith  d e a d ly  force 
a t  th e  tim e  d e fe n d a n t s ta b b e d  th e  v ic tim . M o rre ll v. 
S ta te , 216 P.3d 574  (A lask a  C t. A pp. 2009).

M ental dysfunction  not a consideration . — T he 
re a so n a b le n e ss  o f  a  d e fe n d a n t’s  p e rc e p tio n s  a n d  ac­
tio n s  m u s t be  e v a lu a te d  from  th e  p o in t o f  v iew  o f  a  
re a so n a b le  p e rso n  in  th e  d e fe n d a n t 's  s i tu a tio n , n o t a 
p e rso n  su ffe rin g  m e n ta l  d y sfu n c tio n . X i V an H a  v. 
S ta te ,  892 P.2d 184 (A laska  C t. A pp. 1995).
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I n s t r u c t i o n s .  — B u rd en  is on d e fe n d a n t to p ro ­
d u ce  som e ev id en ce  in su p p o r t o f c la im  o f se lf-defense  
b e fo re  h e  is e n ti t le d  to ju r y  in s tru c tio n  on th a t  de- 

r'  ’ r  v. S ta te .  (>48 P.2d 111 iA la s k a  C t. App.

•rectly d ec lin ed  to  in s tru c t  th e  ju ry  on 
w h e re  th e r e  w as no im m in e n t d a n g e r  a n d  
. a s  sho t from  b eh in d . Xi V an H a  v. S ta te , 
4 'A la s k a  C t. A pp. 1995). 
c a t io n .  — E ven  a  w e a k  o r  im p lau sib le  
c la im  is a  q u e s tio n  for th e  ju ry . Folger v. 

’.2d 111 iA la sk a  C t. A pp. 1982). 
i n s t r u c t i o n .  — In  p ro se c u tio n  for first- 

u d t w h ile  it w as on ly  d e fe n d a n t 's  ow n 
h ieh  su p p o rte d  h is  th e o ry  th a t  h e  e n te re d  
m se in  a  n o n -a g g re ss iv e  m a n n e r  w ith  th e  
in o f  co n v e rs in g  w ith  th e  v ic tim , th e re  w as 

\ T  ice th a t  d e fe n d a n t d id  not p rovoke a  d is-
' - • i ,  c tim  u n d e r  c irc u m sta n c e s  th a t  h e  knew  or

sh o u ld  h a v e  know n w ould r e s u lt  in m o rta l com bat, 
a n d  th e re fo re  d e fe n d a n t w as e n ti t le d  to h a v e  his 
se lf-d efen se  c la im , w eak  a s  it m ay  h a v e  been , properly 
d e te rm in e d  by  th e  ju ry . B row n v. S ta te , 698 P.2d 671 
iA la sk a  C t. App. 1985).

G iv in g  i n s t r u c t i o n  m i s a l l o c a t i n g  t h e  b u r d e n  
o f  p r o o f  o n  s e l f - d e f e n s e  a m o u n t e d  to  p l a i n  e r ro r .  
B row n v. S ta te ,  698 P.2d 671 (A lask a  C t. App. 1985).

A p p l i e d  in K irby  v. S ta te . 649  P .2d 963 (A lask a  Ct. 
A pp. 1982).

Q u o te d  in C lev e la n d  v. M u n ic ip a lity  of A nchorage, 
631 P 2 d  1073 (A lask a  1981); C a rs o n  v. S ta te , 736 P.2d 
356 (A lask a  C t. App. 1987); W alsh  v. S ta te .  758 P.2d 
124 (A lask a  C t. App. 1988).

C i t e d  in  B ell v. S ta te .  658 P.2d 787 (A lask a  C t. App. 
1983); S ta te  v. W alker. 887 P.2d 971 (A lask a  C t. App. 
1994); L a m e n t v. S ta te ,  934 P .2d 774 (A lask a  C t. App 
1997).

Sec. 11.81.335. Justification: Use o f deadly force in defense o f self, (a) Except 
as provided in (b) of this section, a person who is justified in using nondeadly force in 
self-defense under AS 11.81.330 may use deadly force in self-defense upon another person 
when and to the extent the person reasonably believes the use of deadly force is necessary 
for self-defense against

(1) death:
(2) serious physical injury;
(3) kidnapping, except for what is described as custodial interference in the first 

degree in AS 11.41.320;
(4) sexual assau lt in the first degree;
(5) sexual assau lt in the second degree;
(6) sexual abuse of a  minor in the first degree; or
(7) robbery in any degree.
ib) A person may not use deadly force under this section if the person knows that, with 

complete personal safety and with complete safety as to others being defended, the person 
can avoid the necessity of using deadly force by leaving the area of the encounter, except 
there is no duty to leave the area if the person is

(1 ' on premises
(A) that the person owns or leases:
' B ) where the person resides, temporarily or permanently; or
HI) as a guest or express or implied agent of the owner, lessor, or resident;
2) a peace officer acting within the scope and authority of the officer’s employment or 

a person assisting a peace officer under AS 11.81.380;
(3) in a  building where the person works in the ordinary course of the person’s

employment: or
(4) protecting a child or a member of the person’s household. <§ 10 ch 166 SLA 1978;

am i? 10 ch 4 SLA 1990: am S 3 ch 68 SLA 2006)

( m s s  r tT e r e n c e s .
\S  l . l l  U.4

■ l.f . E f f e c t  o f  a m e n d m e n t s .  --  T h e  2006 am endm ent, 
tfective S e p te m b e r  13. 2006. rew ro te  th e  section.

N O T E S  T O  D E C IS IO N S

- M any  r.f th e  cases cited  in 
decided  u n d e r  fo rm er AS

A n n o t a t o r 's  n o te s .
hi n o te s  hi lo w  w en  

11.15 KlO.
A f in d in g  o f  n e c e s s i t y  is  r e q u i r e d  before th e  

hom icide  can he  ju s tif ia b le . G ra y  v. S ta te . 463 P. 2d 597 
A la sk a  197"

D e f e n d a n t  f a i l e d  to  m a k e  s h o w in g  o f  n e c e s s i t y

r e q u i r e d  to  p r e s e n t  d e f e n s e  o f  j u s t i f i a b l e  hom i­
c id e .  — See D es -Jard ins v. S ta te .  551 P.2d 131 
•A lask a  1976 >.

S t a n d a r d s  b y  w h ic h  p a r t y  a t t a c k e d  m a y  a ct-
— W here  one is a tta c k e d  by a n o th e r  w ith  a dead*) 
w eapon , th e  p a r ty  a tta c k e d  m ay. if  h e  does so honesth 
and  in good fa ith , sa fe ly  ac t in th e  ligh t of a-

su rro u n d in g s , a n d  on  th e  
tim e. O w en s v. U n ite d  S 
1904).

fo em ploy  se lf-d e fen se  
both an  ob jec tive  a n d  sul 
have a c tu a lly  b e liev ed  tie: 
protect h im se lf , a n d  h is  
reaso n ab le  p e rso n  w ould  I 
stances. W eston  v. S ta te .  6 

E o c u s  o n  c i r c u m s t a r  
r e a s o n a b le  p e r s o n .  —  T1 
t p ro secu tio n  fo r m ans!; 

c ircu m stan ces be  su c h  th a t  
bdiove t h a t  s h e  w a s  in  im  
great bodily  in ju ry , th u s  t 
-unices a s  th e y  w o u ld  app i 
and th e  in to x ic a tio n  o f  th e  . 
that q u e s tio n  s in c e  a n  a t­
tained re g a rd le s s  o f  w in  
N'vgren v. S ta te .  616  P.2d 

L n r e a s o n a b l e  s u b je c t )  
An u n re a s o n a b le  su b je e tiv  
for u se  o f  d e a d ly  force inn 
reduce m u rd e r  to  m a n s la u ; 
|’.2d 1186 (A lask a  C t. A) 
grounds, 682  P .2d 1119 (Al;

T rial c o u r t  d id  n o t e r r  ii 
jury on se lf-d e fen se  in  a n  
theory o f  se lf-d e fen se  w a s  | 
v. S ta te . — P .3d  — (Ala.sk 
m em o ran d u m  op in ion ).

A p e r s o n  w h o  p r o v o k e *  
r ig h t t o  s e l f - d e f e n s e .  T i. 
tended to  p re c lu d e  a persi 
from c la im in g  se lf-d e fen se  
tii-tim o f  th e  felony, b u t a  li­
vening in  a n  a t te m p t  e i th e r  
apprehend th e  c r im in a l. G r  
Alaska 1970).

W here th e  d e fe n d a n t con 
dude, an  im m e d ia te  th r e a t  • 
a s itu a tio n  so f r a u g h t  w ith  
claim of se lf-d e fen se  to  a n ; 
(herefrom . T h is  h o ld in g  is 
viler-- th e  a rm e d  ro b b e ry  
v lie n  i h e re  is  g ra v e  d a n g e r  
4 life b e c a u se  a  w eap o n  is lv 
lie felony. G ra y  v. S ta te .  4 (i: 
Ajii M m w ho c o m m its  a n  . 

tight, to  c la im  a s  a  d efen si 
'.in is : II a g a in s t  th e  u se  o f e v  
('.tended v ic tim  o f  th e  r o t  
(it.eneiiing to p re v e n t  th e  i t 
riminnl. a b s e n t a  fa c tu a l s. 
de violence o ccu rred , th e  d a i 
.' the ira ie d  robbery  no lo w  
•* P.'-il >97 • A la sk a  1970. 
E x c e p t io n s  to  fo rfe itu i 
-I’. i fo rfe its  th e  righ t 
pt a -v.il s i tu a tio n s :  1 " 
ndi only  force • i.e .. o n e  v  1 

•mg only hi.- lis ts  o r  so m e i. 
'('■ ti odL  force, th e  i n i t i a l .

r.d h im s e lf  a g a in s t  t h e  d o  
-f' - ■< (' w ith d ra w s  from  tin  
('■ e. io  m ay  th e n  d e fe r  

< ’a s til lo  v. S ta te . 6 1 4  
o f  u n n e c e s s a r y  for<
; u n n e c e s s a ry  for 
(si th e  pi f'D ll so u g h t

L
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■•rrre a n d on th e  a p p e a ra n c e s  to  h im  a t  th e  
v. U n ited  S ta te s . 130 F. 279 19 th  Cir.

I j ^ p l o y  se lf-defense a  d e fe n d a n t m u s t  sa tis fy  
objective a n d  sub jec tiv e  s ta n d a rd :  h e  m u s t 

actually believed d ead ly  fo rce w as n e c e s sa ry  to 
himself, a n d  h is  b e lie f m u s t  be  one  th a t  a 

H ^ ia b le  person w ould  hav e  h e ld  u n d e r  th e  circum - 
n Weston v. S ta te ,  682 P .2d 1119 (A lask a  1984). 

jT—j on circum stances as they appear to 
t e n a b l e  person. —  T he d efen se  o f se lf-d efen se  in 

^ •g e c u t io n  for m a n s la u g h te r  re q u ire s  t h a t  th e  
VJgmitances he su ch  t h a t  a  re a so n a b le  p e rso n  w ould 
yptft that she w as in  im m in e n t d a n g e r  o f  d e a th  or 
mmgt bodily injury, th u s  th e  focus is on  th e  circum - 
Joces as they w ould  a p p e a r  to  a  re a so n a b le  p erso n , 
0 dthe intoxication o f th e  a p p e lla n t  is n o t g e rm a n e  to  

question since  a n  a c tu a l b e lie f  m ay  be e n te r ­
tained regardless of w h e th e r  one  is in to x ica ted . 
Nygren v. S ta te , 616 P.2d 20 (A lask a  1980).

Unreasonable subjective b e lie f as d efense. — 
An unreasonable su b jec tiv e  b e lie f  a s  to  ju s tif ic a tio n  
br use of dead ly  force m ay  be u se d  a s  a  d efen se  to 
reduce m urder to  m a n s la u g h te r . W eston  v. S ta te , 656 
PJd 1186 (A laska C t. App. 1982), re v ’d on o th e r  
pounds, 682 P.2d 1119 (A laska  1984).

IVial court d id  n o t e r r  in  re fu s in g  to  in s tru c t  th e  
jury on se lf-defense in  a n  a s s a u l t  case  b e cau se  an y  
theory of se lf-defense w as p u re ly  sp e cu la tiv e . C la rk e  
i  State, — P.3d —  (A laska  C t. App. Nov. 4, 2009), 
(memorandum opin ion).

A person who provokes a d ifficulty forfeits h is  
right to self-defense. T his d o c tr in e  h a s  b een  ex­
tended to p rec lu d e  a  p erson  w ho co m m its  a  felony 
from claim ing se lf-defense  n o t only to  th e  in te n d e d  
victim of th e  felony, b u t  also a s  to  a n y  p e rso n  in te r ­
vening in an  a t te m p t  e i th e r  to p re v e n t th e  crim e or to 
•pprehend th e  c rim in a l. G ray  v. S ta te , 463 P .2d 897 
(Alaska 1970).

Where th e  d e fe n d a n t com m its a  felony  w h ich  in ­
cludes an im m e d ia te  th r e a t  of v io lence, h e  h a s  c re a te d  
l  situation so f ra u g h t  w ith  p e r il  as to  p re c lu d e  h is  
daim of se lf-defense  to any  a c t o f v io lence  a r is in g  
therefrom. T h is  h o ld in g  is lim ite d  to  th e  s itu a tio n  
•here th e  a rm e d  ro b b ery  is s ti l l  in  p ro g re ss  an d  
•here th e re  is g rav e  d a n g e r  o f  v io lence, in ju ry , o r loss 
of life because a  w eap o n  is b e in g  u se d  to c o n su m m a te  
the felony. G ra y  v. S ta te , 463 P.2d 897 (A lask a  1970).

A person w ho com m its an  a rm e d  ro b b e ry  fo rfe its  h is  
right to c la im  a s  a  defense  th e  n e c e ss ity  to  p ro te c t 
himself a g a in s t  th e  u se  o f excessive force by  e i th e r  th e  
®tended v ic tim  of th e  ro bbery  or by an y  p e rso n  
intervening to  p re v e n t th e  crim e or to  a p p re h e n d  th e  
criminal, a b s e n t  a  fa c tu a l sh o w in g  t h a t  a t  th e  tim e  

violence occu rred , th e  d a n g e ro u s  s i tu a tio n  c re a te d  
“y the a rm e d  ro b b e ry  no longer ex is ted . G ra v  v. S ta te , 
<«3P.2d 897 (A lask a  1970).

Exceptions to forfeiture by aggressor. —  A n 
nggressor fo rfe its  th e  r ig h t to  c la im  se lf-defense  ex- 
c*Pt in tw o  s i tu a tio n s : (1) w h e re  a n  a g g re sso r  u s in g  
nondeadlv force (i.e., one w ho b eg in s a n  en co u n te r , 
using only h is  fis ts  o r som e n o n d e a d lv  w eapon) is  m et 
ydh d ead ly  force, th e  in itia l a g g re sso r  m ay  ju s tif ia b ly  
defend h im se lf  a g a in s t  th e  d ead ly  a t ta c k : )2 > w h en  an  
^ g re s so r  w ith d ra w s  from  th e  a lte rc a tio n  th a t  he  h a s  
started, h e  m ay  th e n  defend  h im se lf  from  f u r th e r  
attack. C a stillo  v. S ta te . 614 P .2d 756 iA lask a  1980).

U se o f  u n n e c e s s a r y  f o r c e  b y  o f f ic e r . — If  an  
officer u se s  u n n e c e s sa ry  force in m a k in g  a  law ful 
arrest a n d  th e  p erso n  sought to be a r re s te d  b elieves, 
ajid h a s  re a so n  to  believe , th a t  h e  is in  d a n g e r  o f  be in g

k illed  or o f  rece iv in g  g re a t  bodily  h a rm , h e  m ay  d efend  
h im se lf, even  to th e  p o in t o f ta k in g  th e  life o f th e  
officer. T h e  ru le  o f se lf-d efen se  a p p lie s  to th e  case  o f  an  
officer a t te m p tin g  to m a k e  an  a r re s t ,  w ho a b u se s  h is 
a u th o r i ty  an d  tra n sc e n d s  th e  b o u n d s  th e re o f  by th e  
u se  o f u n n e c e s sa ry  force a n d  v io lence  a s  w ell a s  to  th e  
c a se  o f a  p r iv a te  in d iv id u a l w ho  u n la w fu lly  u se s  su ch  
fo rce an d  vio lence. G ra y  v. S ta te , 463 P.2d 897 (A laska  
1970).

W h e n  p o s s i b i l i ty  o f  r e t i r e m e n t  b y  d e f e n d a n t  
i n  i s s u e .  —  T h e  p o ss ib ility  o f r e t ire m e n t by a  d e fe n ­
d a n t  fea rfu l o f  h is  life is  n o t in  issu e  u n le s s  a t  th e  tim e  
o f th e  a ffray  h e  w as  a n  in t ru d e r  up o n  th e  g ro u n d  
w h e re  th e  k illin g  occu rred . De G root v. U n ite d  S ta te s . 
78 F.2d 244 (9 th  C ir. 1935).

M e re  t h r e a t s  i n s u f f i c i e n t  to  j u s t i f y  h o m ic id e .  
—  T h re a ts  u n acco m p an ied  a t  th e  tim e  o f th e  k illin g  
w ith  an y  a t te m p t  to  c a r ry  th e m  in to  ex ecu tio n  a re  
in su ff ic ien t to ju s t ify  hom icide. B a ll v. U n ite d  S ta te s , 
147 F. 32 (9 th  Cir. 1906).

T h r e a t  o f  d e a d l y  f o r c e  n o t  s u p p o r t e d  b y  e v i ­
d e n c e .  —  A lth o u g h  ev idence  d id  show  th a t  v ic tim , 
h a v in g  le a rn e d  a b o u t com m on-law  w ife’s  a f fa ir  w ith  
a n o th e r  m a n , w as a t  t im e s  a n g ry  a n d  th r e a te n in g  in  
th e  day s b efo re  h is  d e a th , th e s e  p re -e v e n t o ccu rren ces 
su g g e s te d  n o th in g  m o re  th a n  m otive  a n d  a  possib le  
w illin g n e ss  on v ic tim ’s p a r t  to  u se  d e a d ly  force a t  
so m e fu tu re  tim e ; n o n e  o f  th e  ev id en ce  co n ce rn in g  th e  
c irc u m sta n c e s  s u r ro u n d in g  th e  sh o o tin g  i t s e l f  s u p ­
p o r te d  th e  conclusion  t h a t  v ic tim ’s p r io r  ex p ress io n s  
o f  a n g e r  c u lm in a te d  in  a n  a c tu a l  u se  o r th r e a t  o f 
d ead ly  force by v ic tim , o r  t h a t  h is  k ille r  ac te d  in  th e  
re a so n a b le  b e lie f  t h a t  th e  u se  o f  d e a d ly  force in  
se lf-d efen se  w as  n e c e s sa ry  to  p ro te c t a g a in s t  v ic tim . 
H ilb ish  v. S ta te , 891 P .2d 841 (A lask a  C t. A pp. 1995).

E v id e n c e  a s  t o  t h e  c h a r a c t e r  o r  r e p u t a t i o n  o f  
t h e  d e c e a s e d  f o r  t u r b u l e n c e  o r  v io l e n c e  is n o t 
a d m iss ib le  u n le s s  th e  d e fe n d a n t is  re ly in g  on self- 
d e fen se  o r  ju s tif ic a tio n  fo r h is  ac t. M a rro n e  v. S ta te ,  
359  P.2d 969 (A lask a  1961).

D e f e n s e  t o o  s p e c u l a t i v e .  —  A lth o u g h  th e  S ta te  
o ffered  no  m o tiv e  fo r d e fe n d a n t’s a t ta c k  on th e  v ic tim  
a n d  d e fe n d a n t w a s  b leed in g  fro m  a  w o u n d  to  h is  th ig h  
w h e n  th e  police s to p p e d  h is  car, u n d e r  a ll o f th e  
ev idence , a n y  a rg u m e n t  t h a t  d e fe n d a n t a c te d  in  self- 
de fen se  o r  a s  a  r e s u l t  o f  se rio u s  p ro v o ca tio n  by  th e  
v ic tim  w ould  h a v e  b een  b ased  on p u re  sp e c u la tio n  a n d  
d e fe n d a n t’s r e q u e s t  fo r ju r y  in s tru c tio n s  on se lf-d e­
fen se  a n d  h e a t  o f  p a s s io n  w ere  p ro p e rly  d en ied . F lam - 
ilto n  v. S ta te ,  59 P .3d 760 (A lask a  C t. A pp. 2002).

J u r y  q u e s t io n .  —  W h e th e r  o r  n o t u n d e r  all th e  
c irc u m sta n c e s  th e  accu sed  p le a d in g  se lf-d efen se  h a d  
th e  r ig h t  to  s ta n d  h is  g ro u n d  d e p en d s  upo n  a  co n c lu ­
sion  o f fac t, w h ich  conclusion  is one for th e  ju ry . F ra n k  
v. U n ite d  S ta te s , 42 F .2d 623 (9 th  Cir. 1930).

E ven  a  w e a k  o r im p la u s ib le  se lf-d efen se  c la im  is a 
q u e s tio n  for th e  ju ry . F o lg e r v. S ta te ,  648 P.2d 111 
(A laska  C t. A pp. 1982).

T h e  b u r d e n  o f  e s t a b l i s h i n g  s e l f - d e f e n s e  is  
u p o n  t h e  d e f e n d a n t .  F ra n k  v. U n ite d  S ta te s .  42 F .2d 
623 (9 th  Cir. 1930).

B u rd en  is on d e fe n d a n t to  p ro d u ce  som e ev id en ce  in 
su p p o r t o f c la im  o f se lf-d efen se  before h e  is e n ti t le d  to 
ju r v  in s tru c tio n . F o lg er v. S ta te , 648  P .2d 111 i A la sk a  
C t. App. 1982).

W h e n  b u r d e n  s u s t a i n e d .  — T h e  b u rd e n  of e s ta b ­
lish in g  se lf-d efen se  is  su s ta in e d  w h en , a s  a  r e s u lt  of 
th e  w hole ev idence , a  re a so n a b le  d o u b t h a s  been  
c rea ted  in  th e  m in d s  o f th e  ju ry  a s  to  w h e th e r  o r n o t 
th e  hom icide  w a s  in se lf-defense . If. from  a  co n s id e r­
a tio n  o f  th e  w ho le  ev idence , th e  ju r y  e n te r ta in s  a
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re a so n a b le  d o u b t u p o n  th a t  q u e s tio n , t h a t  d o u b t is  to  
be d e te rm in e d , lik e  a ll  o th e r  d o u b ts  in  th e  case , in  
fav o r o f  th e  d e fe n d a n t.  F ra n k  v. U n ite d  S ta te s ,  42  F .2d

623  (9 th  C ir. 1930).
O n  th e  is s u e  o f  se lf-d e fen se , w h e re  th e  p ro secu tio n  

r e s ts  w ith  b a r e  p ro o f  o f  th e  hom ic id e , th e  b u rd e n  of 
g o ing  fo rw a rd  w ith  th e  ev id en ce  is  o n  th e  d e fe n d a n t, 
a n d  h e  m u s t  o ffer p ro o f o f  fa c ts  u p o n  t h a t  is su e . I t  is  
n o t e n o u g h  fo r  h im  to  say , "I d id  i t  in  se lf-d e fen se ,” 
w h e re u p o n  th e  p ro se c u tio n  m u s t  e s ta b l is h  th e  n e g a ­
tiv e . T h e  p ro o fs  o f  th e  accu sed  a r e  n o t  re q u ire d  to  
e s ta b l is h  se lf-d e fen se  b y  p re p o n d e ra n c e  o f  th e  ev i­
d ence . T h e  e v id e n c e  ad d u c e d , how ever, m u s t  be suffi­
c ie n t to  r e q u ire  th e  c o n s id e ra tio n  o f  a  re a so n a b le  
d o u b t a s  to  th e  ju s t if ic a t io n  for th e  hom ic id e , l b  t h a t  
e x te n t  th e r e  is  a  b u rd e n  o f  p ro o f on th e  d e fe n d a n t. D e 
G ro o t v. U n ite d  S ta te s ,  78 F .2d  244  (9 th  C ir. 1935).

D istinction between burden on prosecution  
and burden upon defendant. —  L og ica lly  th e r e  is  a  
p o ss ib le  d is t in c tio n  b e tw e e n  th e  b u rd e n  on  th e  p ro s ­
e c u tio n  to  p ro v e  th e  a b se n c e  o f  se lf-d e fen se  b ey o n d  a  
r e a so n a b le  d o u b t a n d  th e  b u rd e n  u p o n  th e  d e fe n d a n t 
to  p ro v e  a ff irm a tiv e ly  en o u g h  to  c re a te  a  re a so n a b le  
d o u b t t h a t  h e  so  a c te d . T h e  b u rd e n s  se e m  d if fe re n t i f  
a n y  v a lu e  to  th e  a c c u se d  is  to  be  g iv e n  to  th e  w o rd  
“b ey o n d ” in  th e  h is to r ic  p h ra se  “b ey o n d  a  re a so n a b le  
d o u b t.” P ro o f  b ey o n d  a  re a so n a b le  d o u b t su g g e s ts  
so m e th in g  le s s  t h a n  su c h  a  d o u b t; t h a t  th e  j u r y ’s 
m in d s  m u s t  t r a v e l  a  le s s  d is ta n c e  fro m  th e  p re su m e d  
in n o cen ce  o f th e  accu sed . I t  su g g e s ts  t h a t  so m e th in g  
m o re  m a y  b e  re q u ire d  o f th e  d e fe n d a n t  to  b r in g  th e  
m in d s  o f  th e  j u r y  to  th e  fu ll p o ssess io n  o f  a  re a so n a b le  
d o u b t t h a n  in to  th e  le s s e r  a r e a  o f  b e lie f  b ey o n d  a  
re a s o n a b le  d o u b t; a n  a r e a  b e tw e e n  t h a t  b ey o n d  r e a ­
so n a b le  d o u b t a n d  a ffirm a tiv e  b e lie f  in  th e  d e fe n d a n t’s 
in n o cen ce . D e  G ro o t v. U n ite d  S ta te s ,  78 F .2d  244  (9 th  

C ir. 1935).
T ests for self-defense in struction . —  B efo re  a  

s e lf-d e fe n se  in s tru c tio n  w ill be re q u ire d , tw o e v id e n ­
t i a r y  t e s ts  m u s t  b e  m e t. F i r s t  th e r e  m u s t  be  so m e 
e v id en ce  t h a t  ex cessiv e  force w as  u se d  to  effec t a n  
a r r e s t  o r  s to p  th e  com m iss ion  of a  felony. S econd , 
th e r e  m u s t  b e  so m e  ev id en ce  from  w h ich  a  ju r y  could  
co n c lu d e  t h a t  th e  d a n g e ro u s  s i tu a t io n  c re a te d  b y  th e  
fe lony  no  lo n g e r  e x is te d . G ra y  v. S ta te ,  463  P .2d 897
(A la sk a  1970).

A  se lf-d e fe n se  in s tru c t io n  m u s t  be  g iv e n  i f  th e r e  is  
e v id e n c e  fro m  w h ic h  a  re a so n a b le  ju r o r  cou ld  e n te r ­
t a in  a  re a so n a b le  d o u b t a s  to  th e  d e fe n d a n t’s  g u ilt. 
W es to n  v. S ta te ,  6 8 2  P.2d 1119 (A lask a  1984).

R i g h t  t o  i n s t r u c t i o n .  —  In  p ro se c u tio n  fo r f irs t-  
d e g re e  a s s a u l t  w h ile  i t  w a s  on ly  d e fe n d a n t’s ow n 
te s tim o n y  w h ich  s u p p o r te d  h is  th e o ry  t h a t  h e  e n te re d  
th e  p a r ty  h o u se  in  a  n o n -ag g re ss iv e  m a n n e r  w ith  th e  
so le  in te n t io n  o f  c o n v e rs in g  w ith  th e  v ic tim , th e r e  w as 
som e ev id e n c e  t h a t  d e fe n d a n t d id  n o t p ro v o k e  a  d is ­
p u te  w ith  v ic tim  u n d e r  c irc u m sta n c e s  t h a t  h e  k n e w  or 
sh o u ld  h a v e  k n o w n  w ould  r e s u lt  in  m o r ta l  com bat, 
a n d  th e re fo re  d e fe n d a n t w a s  e n ti t le d  to h a v e  h is  
se lf-d efen se  c la im , w e a k  a s  i t  m a y  h a v e  b e e n , p ro p e rly  
d e te rm in e d  by  th e  ju ry . B ro w n  v. S ta te ,  698 P.2d 671
'.A laska C t. A pp. 1985).

In  a  p ro se c u tio n  fo r th ird -d e g re e  a s s a u l t ,  d e fe n d a n t 
w as n o t  r e q u ire d  to  sh o w  t h a t  a  ro b b e ry  w a s  a c tu a lly  
im m in e n t, b u t  m e re ly  t h a t  h e  re a so n a b ly  b e liev ed  one 
to be im m in e n t,  a n d , h a v in g  p re se n te d  so m e ev id en ce  
s u p p o r tin g  a ll  n e c e s sa ry  e le m e n ts  o f  h is  c la im  of 
se lf-d e fen se , i t  w a s  e r ro r  to  re fu se  to  in s t r u c t  th e  ju r y  
on su c h  c la im  a n d  to  p re c lu d e  h im  fro m  p re s e n tin g  
e v id en ce  to  su p p o r t  th e  cla im . L a m o n t v. S ta te , 934  
P.2d 774  (A la sk a  C t. A pp. 1997).

Sufficiency o f ev id en ce for in struction  on self, 
defense. —  S ee  P a u l v. S ta te , 655  P .2d 772 (A laska 
C t. A pp. 1982); W eston  v. S ta te ,  682  P .2d 1119 (Alaska 

1984).
Error in  specific in struction  not cured by later 

general statem ents. — A specific in s tru c tio n , based 
u p o n  th e  choice o f  a  few o f th e  fac ts  te s tified , but 
o m ittin g  th e  p a ra m o u n t fa c ts  a s  to  th e  s t a te  o f  the 
d e fe n d a n t’s m in d , em o tio n s , a n d  in fe ra b le  im p u lses is 
f in a l in  i ts  d e c la ra tio n  a s  to  th e  a b se n c e  o f  self-defense 
in  th e  case, a n d  th e  e r ro r  in  su c h  a  specific in struction  
is  n o t cu red  by la te r  g e n e ra l s ta te m e n ts  concerning 
th e  r ig h t  o f  th e  ju r y  to  ta k e  in to  c o n s id e ra tio n  the 
d ecea sed  v ic tim ’s  th r e a ts .  D e G root v. U n ite d  S tates 
78 F .2d 244  (9 th  C ir. 1935).

When instru ction  on no duty to  retreat prop, 
erly  rejected. —  W h ere  a  d e fe n d a n t w ho w as a 
long-tim e h o te l r e s id e n t u se d  d e a d ly  force a g a in s t the 
h o te l  d e sk  c le rk  in  th e  h o te l office, th e  t r ia l  co u rt did 
n o t e r r  in  re je c tin g  th e  d e fe n d a n t’s p ro p o sed  in s t ru t  
t io n  t h a t  th e r e  is  no  d u ty  to  r e t r e a t  b efo re  using 
d e a d ly  force i f  a  p e rso n  is a t ta c k e d  o n  p re m ise s  which 
a re  lea sed  or r e n te d  to  h im  a n d  h e  is  n o t th e  initial 
aggressor. S ta p le to n  v. S ta te ,  6 9 6  P.2d 180 (A lask a  Ct 
A pp. 1985).

When in structions on self-defense properly 
refused. —  In s tru c tio n s  o n  se lf-d efen se  a r e  properly 
re fu sed  w h e re  th e r e  is  n o th in g  in  th e  ev idence  to 
w h ich  th e y  a re  ap p licab le . I to w  v. U n ite d  S ta te s , 223
F. 25 (9 th  Cir. 1915).

Refusal to in struct held  error. —  R efusal to 
g r a n t  d e fe n d a n t’s r e q u e s t  fo r a  fu ry  in s tru c tio n  on the 
is su e  o f se lf-d efen se  w a s  e r ro r  w h e re  d e fe n d a n t satis­
fied th e  b u rd e n  o f  p ro d u c in g  “som e ev id en ce” th a t  he 
h a d  ac ted  in  se lf-defense . P a u l  v. S ta te ,  655  P.2d 772
(A laska  C t. A pp. 1982).

F a ilu re  to  in s tru c t  o n  se lf-defense  w a s  n o t harmless 
a lth o u g h  th e  ju r y  h a d  re je c te d  th e  a ffirm a tiv e  defense 
o f  im p erfec t se lf-defense , s in c e  th e  b u rd e n  of estab­
lish in g  im p erfec t se lf-d efen se  r e s ts  o n  th e  defendant, 
a n d  th e  s ta n d a rd  o f  p ro o f  is  a  p re p o n d e ra n c e  o f the 
evidence, w hile  th e  b u rd e n  o f d isp ro v in g  self-defense 
re s ts  on th e  s ta te  a n d  th e  s ta n d a rd  o f  p ro o f is  beyond 
a  re a so n a b le  d o u b t. W eston  v. S ta te ,  682 P.2d 1119
(A lask a  1984).

Proper instruction . — A n in s tru c tio n  w a s  props 
w h ich  e x p ress ly  a u th o r iz e d  th e  j u r y  to  a c q u it the 
d e fe n d a n t i f  th e y  fo u n d  t h a t  i t  a p p e a re d  to  h is  appre­
h en s io n  t h a t  h e  w as a c tu a lly  in  d an g e r, a n d  whidi 
a u th o r iz e d  th e  ju r y  to  co n sid er a p p a re n t  a c tu a l dan­
ger, and  th e  c o u rt im m e d ia te ly  th e r e a f te r  properly 
ch a rg ed  th e  ju r y  o n  th e  su b je c t o f th e  appearance  i  
d a n g e r  to  th e  d e fe n d a n t. B a ll  v. U n ite d  S ta te s , 1471
32 (9 th  C ir. 1906).

T h e  tr ia l  c o u rt d id  n o t  e r r  in  in s t ru c t in g  th e  ju ry #  
th e  m a tte r  o f se lf-defense . N ie lsen  v. S ta te , 623 PJ*
304 (A laska  1981).

I m p r o p e r  i n s t r u c t i o n .  — T h ere  is no ground S* 
in s tru c tin g  th e  ju r y  t h a t  th e  th r e a ts  o f a  man i  
vicious c h a ra c te r  a re  to  g iv e  a n y  g r e a te r  r ig h t to* 
d e fe n d a n t to  k ill  in  se lf-defense  th a n  w ould tt* 
th r e a ts  o f  a  v ir tu o u s  m a n . B a ll v. U n ite d  S ta te s ,  147*
32 (9 th  Cir. 1906).

Giving instruction  m isallocating burden * 
proof on self-defense am ounted to plain  eft*
B row n v. S ta te , 698  P .2d 671  (A lask a  C t. A pp. 198® 

In s tru c tio n  on  m u tu a l  co m b a t h e ld  m islead* 
w ith o u t q u a lifica tio n , see  H u b e r  v. U n ite d  States,*®
F. 766 (9 th  Cir. 1919).

A p p l ie d  in K irby  v. S ta te ,  649  P .2d 963 (Alaska® 
A pp. 1982); B la c k h u rs t  v. S ta te , 721 P.2d 645  (Ala®1
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Ct. A pp. 1986); S ta te  v. W alker, 887 P.2c 
Ct. App. 1994); R h a m e s  v. S ta te . 907 P 2  
Ct. A pp. 1995).

Q uoted in  W illiam son  v. S ta te ,  6! 
(A laska C t. A pp. 1984); C a rso n  v. S ta te ,  
(A laska C t. A pp . 1987).

C ollateral references. —  P le a d in g  se 
o ther ju s t if ic a tio n  in  civ il a s s a u l t  a n d  bai 
67 A L R 2d 405.

D u ty  to  r e t r e a t  a s  co n d itio n  o f se lf-de  
one is a t ta c k e d  a t  h is  office, o r  p lace  o f  
em ploym ent, 41 A L R 3d 584.

Sec. 11.81.340. Justification:
is justified in using force upon a i 
believes it is necessary to defend 
person claim ing defense of anoth 
would be justified under AS 11.8 
self-defense. (§ 10 ch 166 SLA 19r,

Effect o f am endm ents. —  T h e  20 0 6  a n  
effective S e p te m b e r  13, 2006 , s u b s t i tu te d  “i 
in u s in g ” fo r  “m a y  u se ,” “d e fe n se  o f  an o th e :

N-

Harm m ust be unlaw ful. —  T h e  tw
defenses o f  d e fe n se  o f  o th e r s  a n d  c r im e  p 
require t h a t  th e  h a rm  a v o id ed  by  th e  c h a rg  
unlawful. C le v e la n d  v. M u n ic ip a lity  o f  A ncho  
P.2d 1073 (A lask a  1981).

When the threaten ed  harm  em anates  
human source, a n  a c to r  w h o  v io la te s  th< 
response to  i t  c a n  d e fen d  o n ly  o n  th e  g ri 
duress, d e fe n se  o f  o th e rs , o r  c rim e  p re v e n tio i 
land v. M u n ic ip a lity  o f  A n ch o rag e , 631 P. 
(Alaska 1981).

Reasonable b e lie f  th a t force is  neces.
Alaska S ta tu te s  11 .81 .330  a n d  th i s  sec tio n  
plate a s i tu a tio n  in  w h ich  force is u se d  by  ( 
reasonably b e liev es t h a t  force is  n e c e s sa ry  to  
the use o f  u n la w fu l force a g a in s t  a  t h i r d  p erso i

Sec. 11.81.350. Justification : Us
•a) A person m ay use nondeadly fore 
reasonably believes it  is necessary to i 
the commission or attempted commis! 
of property or services.

lb) A person may use deadly force 
reasonably believes it necessary to te 
the commission or attempted commis;

<c) A person in possession or cont 
unplied agent of that person, m ay ust 

11) nondeadly force upon another 
believes it is necessary to term inate 
commission or attempted commission 
JPon the premises;



ncy o f  ev id en ce  for instruction on hu
— S ee  P a u l  v. S ta te , 655 P.2d 772 (Al!!?' 
'82); W eston  v. S ta te ,  6 8 2  P.2d l l i g  (Alaska

specific in stru ction  not cured by l«t»* 
atem ents. —  A  specific  in struction , baj«j 
•hoice o f  a  few  o f th e  fac ts  testified be 
le p a r a m o u n t  fa c ts  a s  to  th e  s ta te  of the 
m in d , em o tio n s , a n d  in fe ra b le  impulses is 

le c la ra tio n  a s  to  th e  a b se n c e  o f self-defense 
a n d  th e  e r ro r  in  su c h  a  specific instruction 

d by l a t e r  g e n e ra l  s ta te m e n ts  concerning 
f  th e  j u r y  to  t a k e  in to  consideration the 
c tim ’s th r e a ts .  D e G ro o t v. U nited  States 
(9 th  C ir. 1935).

struction  on no d uty to retreat prop.
:ed. —  W h e re  a  d e fe n d a n t who was a 
ite l r e s id e n t  u se d  d e a d ly  force against the 
le rk  in  th e  h o te l office, th e  tr ia l  court did 
ejecting th e  d e f e n d a n t’s  p roposed  instruc- 
le re  is  no  d u ty  to  r e t r e a t  before using 
i f  a  p e rso n  is  a t ta c k e d  on  p rem ises which 
r  r e n te d  to  h im  a n d  h e  is no t th e  initial 
eap le ton  v. S ta te ,  696  P.2d 180 (Alaska Ct.

structions on self-defense properly
In s tru c t io n s  o n  se lf-d e fen se  a re  properly 
re  th e r e  is n o th in g  in  th e  evidence to 
r e  a p p licab le . I to w  v. U n ite d  S tates, 223 
r. 1915).
0 in stru ct h eld  error. — Refusal to 
a n t ’s r e q u e s t  fo r a  fu ry  in s tru c tio n  on the 
le fen se  w as  e r ro r  w h e re  d e fen d an t satis- 
e n  o f  p ro d u c in g  “so m e  ev id en ce” th a t he 
se lf-d efen se . P a u l  v. S ta te ,  655 P.2d 772 
pp. 1982).
n s t r u c t  on  se lf-d e fen se  w a s  no t harmless 
ju ry  h a d  re je c te d  th e  a ffirm a tiv e  defense 
se lf-defense , s in c e  th e  b u rd e n  of estab- 
fect se lf-d e fen se  r e s ts  o n  th e  defendant, 
la r d  o f  p ro o f  is  a  p re p o n d e ra n c e  of the 
le th e  b u rd e n  o f d isp ro v in g  self-defense 
cate a n d  th e  s ta n d a rd  o f  p ro o f is  beyond 
d o u b t. W eston  v. S ta te ,  682 P.2d 1119

traction . —  A n in s tru c tio n  w as proper 
sly a u th o r iz e d  th e  ju r y  to  acqu it the 
le y  fo u n d  t h a t  i t  a p p e a re d  to  h is  appre- 
he w a s  a c tu a lly  in  d a n g e r , a n d  which 
> ju r y  to  c o n s id e r  a p p a r e n t  a c tu a l dan- 
:o u r t im m e d ia te ly  th e r e a f te r  properly 
ry  on th e  su b je c t o f  th e  ap p earan ce  of 
le fe n d a n t.  B a ll  v. U n ite d  S ta te s ,  147 F. 
06).
r t  d id  n o t  e r r  in  in s t r u c t in g  th e  ju ry  on 
se lf-defense. N ie ls e n  v. S ta te , 623 P-2d
■81).
is tra c tio n . —  T h e re  is  no  g round  for
1 ju r y  t h a t  th e  th r e a t s  o f  a  m an  of 
e r  a r e  to  g iv e  a n y  g r e a te r  r ig h t  to a 
k ill in  se lf-d e fen se  th a n  w ould  the 
u o u s  m a n . B a ll v. U n ite d  S ta te s ,  147 F. 
>6).
ruction  m isa llocatin g  burden oi 
defense am ounted  to  p lain  error.
698 P.2d 671 (A lask a  C t. App. 1985'- 

>n m u tu a l  c o m b a t h e ld  m isleading 
a tio n , see H u b e r  v. U n ite d  S ta te s , 259 
1919).
irb y  v. S ta te ,  649 P .2d 963 (A lask a  Ct. 
;k h u r s t  v. S ta te ,  721 P.2d 645 (A laska
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«  App- 1986); S ta te  v. W alker, 887  P .2d 971 (A laska  
rt App- 1994); R h a m e s  v. S ta te , 907 P .2d 21 (A laska  
(JtApP 1995).

Q uoted in  W illiam son  v. S ta te ,  692 P .2d 965 
mggka Ct. A pp. 1984): C a rso n  v. S ta te , 736 P.2d 356 
(jjjggka Ct. A pp. 1987).

S t a t e d  in  H o u s to n  v. S ta te . 602 P.2d 784  (A lask a  
1979).

C i t e d  in  B ell v. S ta te ,  658 P .2d  787 (A lask a  C t. A pp. 
1983); D av id  v. S ta te ,  698  P.2d 1233 (A lask a  C t. A pp. 
1985); P a lm e r  v. S ta te ,  770  P.2d 296 (A lask a  C t. A pp. 
1989); C a m e ro n  v. S ta te ,  171 P.3d 1154 (A lask a  2007).

C o lla te ra l references. —  P le a d in g  se lf-d efen se  or 
jflyir ju stifica tion  in  civil a s s a u l t  an d  b a t te ry  ac tion , 
(7ALK2d 405.

Duty to r e t r e a t  a s  cond itio n  o f  se lf-d efen se  w h e n  
is a tta c k e d  a t  h is  office, o r p lace  o f  b u s in e ss  o r 

gpplnvment. 41 A LR 3d 584.

M o d e rn  s ta tu s  o f  ru le s  a s  to b u rd e n  a n d  q u a n tu m  o f 
p ro o f to  show  se lf-d efen se  in  hom icide, 43 A L R 3d 221.

U n in te n tio n a l  k ill in g  o f  or in ju ry  to  th i rd  p e rso n  
d u r in g  a t te m p te d  se lf-d efen se , 55  A L R 3d 620.

W ith d ra w a l, a f te r  p rovocation  o f  conflict, a s  re v iv ­
in g  r ig h t  o f  se lf-d efen se , 55 A L R 3d 1000.

gee. 11.81.340. Justification: U se o f force in  d efen se o f  a th ird  person. A person 
j* justified in using force upon another when and to the extent the person reasonably 
believes it is necessary to defend a third person when, under the circumstances as the 
person claiming defense of another reasonably believes them to be, the third person 
would be justified under AS 11.81.330 or 11.81.335 in using that degree of force for 
■If-defense. (§ 10 ch 166 SLA 1978; am § 4 ch 68 SLA 2006)

Effect o f am endm ents. —  T h e  2006  a m e n d m e n t, 
gffective S e p te m b e r  13, 2006, s u b s ti tu te d  “is ju s tif ie d  
is using” for “m a y  u se ,” “d e fe n se  o f a n o th e r” for “th e

d e fen se  o f ju s t if ic a tio n ,” an d  “se lf-d efen se” for “se lf  
d e fe n se .”

NOTES TO DECISIONS

Harm m ust be unlaw ful. — T h e  tw o re la te d  
defenses of d e fen se  o f  o th e rs  a n d  c rim e  p re v e n tio n  
require th a t  th e  h a rm  av o id ed  b y  th e  c h a rg e d  a c t  be 
unlawful. C lev e la n d  v. M u n ic ip a lity  o f  A nch o rag e , 631 
P.2d 1073 (A lask a  1981).

When the threatened  harm em anates from a 
buman source, a n  a c to r  w ho v io la te s  th e  law  in  
response to  i t  can  d efend  on ly  on th e  g ro u n d s  o f 
duress, d e fen se  o f o th e rs , o r  c rim e  p rev en tio n . C lev e­
land v. M u n ic ip a lity  o f A n ch o rag e , 631 P.2d 1073 
Alaska 1981).

Reasonable b e lie f that force is  necessary. — 
Maska S ta tu te s  11.81 .330 a n d  th is  sec tio n  co n tem ­
plate a  s i tu a tio n  in  w h ich  force is  u se d  by  one w ho  
reasonably b e liev es t h a t  force is  n e c e ssa ry  to  p re v e n t 
(he use o f u n la w fu l fo rce a g a in s t  a  th i rd  p e rso n . T h u s ,

th e  d e fe n se  is  com posed  o f  a n  ob jec tive  e le m e n t, i.e ., a  
re a so n a b le  b e lie f  t h a t  force is  n e c e s sa ry  a n d  a  su b je c ­
tiv e  e le m e n t, i.e ., a n  a c tu a l  b e lie f  t h a t  force is  n e c e s­
sa ry . D av id  v. S ta te , 698 P .2d 1233 (A lask a  C t. A pp.
1985).

R ig h t  t o  i n s t r u c t i o n  o n  d e f e n s e .  —  In  p ro se c u ­
t io n  fo r  fo u rth -d e g re e  a s s a u l t ,  s in c e  th e r e  w a s  ev i­
d en ce  from  w h ich  th e  ju r y  cou ld  in fe r  t h a t  d e fe n d a n t 
b e liev ed  h e  h a d  to  k ick  h is  u n c le  to  p re v e n t h a r m  to 
h is  d a u g h te r ,  a n d  t h a t  th is  b e lie f  w a s  re a so n a b le , h e  
w a s  e n t i t le d  to  a n  in s tru c tio n  on d efen se  o f  a  th ird  
p e rso n  a s  ju s t if ic a tio n  fo r h is  conduct. D av id  v. S ta te .  
698  P .2d  1233 (A lask a  C t. A pp. 1985).

C i t e d  in  B e ll v. S ta te , 658 P.2d  787 (A lask a  C t. App. 
1983).

Sec. 11.81.350. Justification: U se o f  force in  d efen se  o f  property and prem ises.
l) A person m ay use nondeadly force upon another when and to the extent the person 
easonably believes it is necessary to term inate what the person reasonably believes to be 
lie commission or attempted commission by the other of an unlawful taking or dam aging 
f property or services.
(b) A person may use deadly force upon another when and to the extent the person 

easonably believes it necessary to term inate what the person reasonably believes to be 
be commission or attempted commission of arson upon a dwelling or occupied building.
(c) A person in possession or control of any premises, or a guest or an express or 

uplied agent of that person, m ay use
(1) nondeadly force upon another when and to the extent the person reasonably 

elieves it is necessary to term inate what the person reasonably believes to be the 
ammission or attempted commission by the other of crim inal trespass in any degree 
pon the premises;
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(2) nas escapea or is attempting to escape from custody while in possession of a firearm 
aI1 or about the person; or

may otherwise endanger life or inflict serious physical injury unless arrested 
without delay.

,b) The use of force in m aking an arrest or stop is not justified under this section unless 
the peace officer reasonably believes the arrest or stop is lawful.

(C) Nothing in this section prohibits or restricts a peace officer in preparing to use or 
threatening to use a dangerous instrument. (§ 10 ch 166 SLA 1978)

NOTES TO DECISIONS

S u b j e c t i n g  felon to possib ility  o f sum m ary 
e x e c u t i o n .  —  It is  only  in  s i tu a tio n s  a r t ic u la te d  in 
• his section  th a t  a felon sh o u ld  be su b je c te d  to th e  
oossibility o f  su m m a ry  execu tio n . S ta te  v. S u n d b e rg , 
JJp P.2d 44 (A lask a  1980).

L evel o f  f o r c e  m ust b e  o b je c t iv e ly  r e a s o n a b le .  
__ R egard less o f  w h e th e r  th e  in d iv id u a l officer ac tu -  
jllv believed th a t  h is  u se  o f  force w as re a so n a b le , an d  
«M>ardless o f  th e  re a so n a b le n e ss  o f t h a t  belief, th e  
officer is n o t p riv ileg e d  to u se  an  o b jec tive ly  u n re a s o n ­
able level o f  force in  m a k in g  a n  a r re s t .  S a m a n ie g o  v. 
City of K od iak . 2 P.3d 78 (A lask a  2000).

This sec tio n  an d  AS 12.25 .070 a re  on ly  g e n e ra l 
sta tu tes w h ich  s e t  o u t  w h e n  d ead ly  force is  a p p ro p ri­
ate. w ith  th e  l a t t e r  in d ic a tin g  on ly  t h a t  a  police officer 
making an  a r r e s t  m ay  no t u se  a n y  r e s t r a in t  t h a t  is  no t 
necessary a n d  p ro p e r  for th e  a r r e s t  o r d e te n tio n  o f  a 
person; how ever, su c h  s ta tu te s  c a n n o t p u rp o r t  to give 
notice to officers t h a t  specific ac tio n s  ta k e n  in  specific 
c ircum stances m ay  o r  m a y  n o t be  re a so n a b le  for 
im m unitv p u rp o ses . S h e ld o n  v. C ity  o f  A m bler, 178 
P3d 459 (A lask a  2008).

On a c la im  o f  excessive  force, th e  c o u r t e r re d  in  
applying a n  im m u n ity  a n a ly s is , d r iv e n  by th e  officers’ 
subjective b e lie fs  as to  th e  re a so n a b le n e ss  o f  th e  force 
used. S a m a n ie g o  v. C ity  o f K odiak , 2 P .3d 78 (A lask a  
2 0 0 0 ).

Criteria for reso lv in g  issu es under form er law.
— The c r i te r ia  em b o d ied  in  th is  sec tio n  sh o u ld  be 
looked to  a s  th e  r e le v a n t s ta n d a rd s  to  be ap p lied  by 
Alaska’s c o u r ts  in  reso lv in g  issu e s  w h ich  m ig h t s till 
arise u n d e r  th e  “n e c e s sa ry  an d  p ro p e r  m e a n s ” p h ra ­
seology o f  fo rm e r AS 12.25.080, w h ich  p ro v id ed  th a t  
“(i]f a p e rso n  b e in g  a r re s te d  e i th e r  flees o r  forcib ly  
resists a f te r  n o tice  o f in te n tio n  to m ak e  th e  a r re s t ,  th e  
peace officer m ay  u se  a ll th e  n e c e ssa ry  a n d  p ro p e r 
means to  effec t th e  a r r e s t .” S ta te  v. S u n d b e rg , 611 P.2d 
44 (A laska  1980).

Lawful stops and custod ial arrest d istin ­
guished. —  S ee H o w ard  v. S ta te , 664 P.2d 603 
Alaska C t. A pp. 1983).

Collateral references. —  R ig h t o f peace  officer to 
use d ead lv  force in  a t te m p tin g  to  a r r e s t  flee ing  felon, 
83 A I,R3d 174.

Peace officer's civil l ia b ili ty  for d e a th  o r p e rso n a l 
injuries c a u se d  by in te n tio n a l force in a r r e s t in g  m is- 
'i'-m can an t. 83 AI.R.’ld  238.

D rawn guns and handcuffing do n o t n e c e ssa rily  
tu r n  a  sto p  in to  a n  a r re s t .  H o w ard  v. S ta te ,  664 P 2 d  
603 (A lask a  C t. App. 1983).

T hreats w ith  n ightstick . — W h ere  th e  ev idence  
e s ta b lish e s , a t  b es t, th a t  th e  officer th r e a te n e d  d e fen ­
d a n t  w ith  th e  n ig h ts tic k  b u t n e v e r  s t ru c k  h im  w ith  it 
a n d  h e  c o n s is te n tly  c h a ra c te r iz e d  th e  o fficer’s  co n d u c t 
w ith  th e  s tic k  as m en ac in g , a n d  n e v e r  in t im a te d  th a t  
th e  officer a c tu a lly  a t te m p te d  to s tr ik e  h im  th e re  w as 
in su ffic ien t ev idence  th a t  th e  o fficer’s th r e a t s  w ith  th e  
n ig h ts t ic k  am o u n te d  to  a  p ro h ib ite d  u se  o f “d ead ly  
force.” C a rso n  v. S ta te ,  736 P .2d 356 (A lask a  C t. App. 
1987).

Im m unity standard for police officers c lari­
fied. —  A fte r  c la r ify in g  th e  s ta n d a rd  fo r q u a lifie d  
im m u n ity  to  e m p h a s iz e  t h a t  th e  q u e s tio n  w as  
w h e th e r  a n  officer re a so n a b ly  b elieved  t h a t  h is  ac ­
tio n s w ere  law fu l, th e  co u rt found  th a t  a  police officer 
w as n o t on n o tice  u n d e r  th is  sec tion , AS 12.25.070, or 
th ro u g h  case  law  o r re g u la tio n , t h a t  a  b e a r  h u g  a n d  a  
ta k e  dow n w ere  excessive  u se s  o f force w h en  ap p lied  
to  a n  in to x ica ted  a n d  a s sa u lt iv e  a r re s te e , a n d  th e  
officer w as e n ti t le d  to  im m u n ity . S h e ld o n  v. C ity  o f 
A m bler, 178 P.3d 459 (A laska  2008).

U nresolved  factual qu estions prevented  d is­
m issal of excessive  force claim . —  D ism issa l of 
a r re s te e ’s excessive  force c la im  could  n o t h a v e  been  
a ffirm ed  b ased  su b d iv is io n  (a)(2) b ecau se  th e r e  w ere  
u n reso lv ed  fac tu a l q u e s tio n s  t h a t  p re v e n te d  a n  a p p e l­
la te  c o u r t from  co n clud ing  th a t  u se  o f  d e a d ly  force w as 
re a so n a b ly  n e c e s sa ry  to acco m p lish  th e  s ta te d  objec­
tiv es  b ecau se  issu e  p rec lu siv e  effect could n o t h av e  
b een  g iven  to  a  fed era l d is tr ic t  c o u r t’s fa c tu a l fin d in g s 
a t  a  se n te n c in g  h e a r in g  for illeg a l p o ssess io n  o f a 
f irea rm . M a n ess  v. Daily, 184 P.3d 1 (A lask a  2008).

A pplied in  B row n v. A n chorage , 680 P.2d 100 
(A lask a  C t. A pp. 1984).

Quoted in  S u n  v. S ta te , 830 P .2d 772 (A lask a  1992).
C ited in S am an ieg o  v. C ity  o f K odiak , 2 P .3d 78 

(A lask a  2000).

W hen  does police officer’s u se  o f force d u r in g  a r r e s t  
becom e so  excessive  a s  to  c o n s titu te  v io la tio n  o f  con­
s t i tu t io n a l  r ig h ts , im p o sin g  lia b ility  u n d e r  F e d e ra l 
C ivil R ig h ts  A ct o f 1871 (42 U S C S  i; 1983), 60 ALR 
Fed. 204.

Sec. 11.81.380. Justification: Use o f force by private person a ssistin g  an 
arrest or term in ating  an escape, (a) Except as provided in i b ) of this section, a person 
who has been directed by another who that person reasonably believes to be a peace 
officer to assist in making an arrest or term inating or preventing an escape may use
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nondeadly force when and to the extent the person reasonably believes it necessary to 
carry out the peace officer’s direction. A person may use deadly force under this section 
only when the person reasonably believes it necessary to carry out the peace officer’s 
direction to use deadly force.

lb) The use of force under (a) of this section is not justified if  the person believes that 
the peace officer is not justified in using that degree of force under the circumstances 
(§ 10 ch 166 SLA 1978)

Sec. 11.81.390. Use of force by a private person  in m aking arrest or terminat­
in g  an  escape. In addition to using force justified under other sections of this chapter 
a person, acting as a private person, m ay use nondeadly force to make the arrest or 
term inate the escape or attempted escape from custody of a person who the private 
person reasonably believes has committed a misdemeanor in the private person’s 
presence or a felony when and to the extent the private person reasonably believes it 
necessary to make that arrest or term inate that escape or attempted escape from custody. 
A private person may use deadly force under this section only when and to the extent the 
private person reasonably believes the use of deadly force is necessary to make the arrest 
or term inate the escape or attempted escape from custody of another who the private 
person reasonably believes

(1) has committed or attempted to commit a felony which involved the use of force 
against a person; or

(2) has escaped or is attem pting to escape from custody while in possession of a firearm 
on or about the person. (§ 10 ch 166 SLA 1978)

NOTES TO DECISIONS

In stru ctions. —  A ju r y  sh o u ld  h a v e  b e e n  in ­
s t ru c te d  t h a t  a  p r iv a te  p e rso n  m ay  u se  su c h  m e a n s  as 
m a y  be n e c e s sa ry  a n d  p ro p e r  to  effec t th e  a r r e s t  o f  a n  
a c tu a l  fe lon , in c lu d in g  d ead ly  force in  a  c h a rg e  s te m ­
m in g  fro m  a sh o o tin g  o f one be liev ed  by  a  p r iv a te

c itizen  to h a v e  co m m itted  a  crim e. G ra n t v. State, SB 
P.2 d  1338 (A lask a  1981).

C ited in  W alsh  v. S ta te , 758 P.2d 124 (Alaska Ct 
App. 1988).

C o l l a t e r a l  r e f e r e n c e s .  —  P riv a te  p e r so n ’s a u th o r ­
ity. in m a k in g  a r r e s t  fo r felony, to  sh o o t o r k ill a lleg ed  
felon, 32 A L R 3d 1078.

S ec . 11.81.400. J u stifica tio n : U se  o f  fo rce  in  r e s is t in g  or interfering w it  
a rrest, (a) A person may not use force to resist personal arrest or interfere with Hi 
arrest of another by a peace officer who is known by the person, or reasonably app8*ft 
to be a peace officer, whether the arrest is lawful or unlawful, unless %. ..

(1) the force used by the peace officer exceeds that allowed under AS 11.81.370fefc|Jgj
(2) /Repealed, § 1 ch 63 SLA 1982.] v 
< b) The use of force justified under this section in resisting arrest or interfering

the arrest of another may not exceed the use of force justified under AS 11.81.3W „̂
11.81.335. ”

(c) [Repealed, § 1 ch 63 SLA 1982.] dmK
i d) [Repealed, § 1 ch 63 SLA 1982.] ( § 10 ch 166 SLA 1978; am § 26 ch 102 ;

am § 1 ch 63 SLA 1982) - C  "

L e g i s l a t i v e  h i s t o r y  r e p o r t s .  —  F o r a  re p o r t  on 1980 H ouse Jo u rn a l  S u p p le m e n t ,  No. 7ft
C h ap te r 102. SLA 1980 'H C S CSSB 511). see 1980 1980.
S enate  Jo u rn a l Supplem ent. No. 44. M ay 29. 1980. or

As to when person sought to be 
defend him self against the arresti
notes to  A S 11.81.335, N o tes  to  D ecisi 

Investigatory stops. — A S 11.81 
restricts th e  r ig h t  to  u se  n o n -d e a d ly  f 
unlawful a r re s t ,  a lso  a p p lie s  to  inves 
therefore, d e fe n d a n t w as  n o t perm ittee 
officer w ho h a d  re a so n a b le  susp icio t 
question h im  a b o u t an  a s s a u l t  a t  1

Collateral references. — W h a t c 
structing o r r e s is t in g  a n  officer, in  tl 
actual force, 44 A LR 3d 1018.

Sec. 11.81.410. Ju stifica tio
force justified under other sectio 
correctional facility may, if  aut 
Corrections, use nondeadly force 
necessary and appropriate to m;

(b) Except as provided in (c) 
correctional facility or a peace ofi 
the time of an escape from the f; 
guard or peace officer reasonal 
attempted escape of a prisoner fi
(c) The use of deadly force und 

officer knows that the prisoner w. 
a charge of a misdemeanor and do 
in which event only nondeadly fo

Revisor’s notes. —  U n d e r  § 48, E .O . f 
sent of C orrections” w a s  s u b s t i tu te d  fo r  “1

Applied in L eF ev er v. S ta te , 8 7 7  P .2 d  11 Ct. App. 1 9 9 4 ) .

Sec. 11.81.420. Justification:
tent with AS 11.81.320— 11.81.411
i*justified when it is required or a 
order.

fi>) The justification afforded by 
d) the person reasonably believe 

ifdgroent, or order of a court of con 
^ess, notwithstanding lack of ju  
'2) the person reasonably believt 

officer in the performance of 
**t*edod the officer’s authority. (§

r^ P e rso SnSting C°Urt °rder
I Z ^ g  of n IS n 0 t t i t l e d  to u,
i 'fc*61 to a court>er̂ iV l3'V law enfo 

Ct- App J9Q2 e r  durco  v. S te
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Alaska State Legislature

Please enter into the record my testimony to the House Judiciary
’ committee name

Committee on LIB 80 , dated 2-9-11
~ ~  bill # / subject ~ ”  public hearing date

This bill is a common sense response to someone who is threatening you or your family's life. 
Why should a Lawful gun owner who is carrying a firearm have a duty to retreat?
It makes no sense to run and hide (when you are carrying a firearm) if your life 
is being threatened.

Please support this common sense bill.

Regards,
Cliff

Signed; Cliff Stone 
Testifier

s e l f   _____ _
Representing (optional)

319 Rogers Rd Kenai, AK 99611 
Address

19071 283-7020 
Phone number



Sarah Munson

From: Karen [ksak51@yahoo.com]
Sent: Tuesday, February 08, 2011 5:12 PM
To: Carl Gatto; Sarah Munson; Beth Schneider
Subject: Fwd: Alaska: Flouse Judiciary Committee to Hear No-Duty-to-Retreat Legislation

Begin forwarded message: 21-

From: "NRA ILA Alerts" <admin@,nramedia.org>
Date: February 8, 2011 3:01:57 PM AKST 
To: KSA K 51 @ yahoo.com
Subject: Alaska: House Judiciary Committee to Hear No-Duty-to-Retreat Legislation

N A TIO N A L RIFLE A SSO C IATIO N  
IN S TITU TE  FOR LEGISLATIVE A CTIO N

A well regulated militia, being necessary 
security o f  a f r e e  state, the right o f  the p 

keep and bear arms, shall not be in f

Alaska: House Judiciary Committee to Hear No-Duty-to-Retreat Legislation
Contact the committee today!

The H ouse  Judiciary Com m ittee will hear H ouse Bill 8 0  tom orrow , February 9, at 1 :00  
p.m.

Introduced by state Representative  M ark Neum an (R -15 ), HB 80 would rem ove the 
duty-to-retreat in A laska. Under this bill, A la ska n s would have the right to use force, 
including deadly force, for se lf-defense anyw here  they have a right to be.

Please contact m em bers of the House Judiciary Committee TODAY and 
respectfu lly  urge them  to support HB 80 . Contact inform ation for this com m ittee 
can be found below. Most importantly, there  needs to be a strong public record  
of support in the House Judiciary Committee hearing on HB 80 . You can help 
provide this support by visiting your local Legislative Information Office 
tom orrow  to participate in the hearing and testify  in favor of this bill. A list of 
offices and contact inform ation can be found he re.

House Judiciary Committee

Representative  Carl Gatto (R -13 ), Chairm an 
4 6 5 -3 7 4 3

l

mailto:ksak51@yahoo.com


Representative  Carl Gatto(S)leais.state.ak.us

Representative S teve  Thom pson  (R -10 ), Vice Cha irm an 
4 6 5 -3 0 0 4
Representative  S teve  T hom osonO lea is.sta te .ak .u s

■  INSTALL “! 1C N!
TCO -O AR’ O

Representative W es Keller (R -14 )
4 6 5 -2 1 8 6
Representative  W es Keller@ lea is.state.ak.us

Representative  Bob Lynn (R -31 )
4 6 5 -4 9 3 1
Representative  Bob LynnO lea is.sta te .ak .u s

Representative  Lance Pruitt (R -21 )
4 6 5 -3 4 3 8
Representative  Lance Pru ittO lea is.state.ak.us
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* Please note: In their efforts to curb SPAM, m any ISPs, servers and SPAM filters treat legitim ate and 
legal bulk em ails as SPAM. In order to ensure you receive NRA-ILA email alerts in a tim ely m anner, 
please adiust vour SPAM settinas to acceDt bulk em ails from  the "nraila .ora" and "ilaalerts.ora" 
dom ains. Otherw ise, there is a possibility that our em ail alerts will not m ake it to your inbox.
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S a r a h  M u n s o n

From:
Sent:
To:
Subject:

Karen Sawyer
Wednesday, February 09, 2011 8:34 AM 
Sarah Munson 
FW: Support FIB 80

 O r ig in a l  M essage---------
From : C h e r i Weed Fm a il to :a k k id 7 8 (a )h o tm a il . com]
S e n t: W ednesday, F e b ru a ry  0 9 , 2011 8 :2 4  AM 
T o : Rep. C a r l  G a tto  
S u b je c t :  S u p p o rt HB 80

D ear R e p re s e n ta t iv e ,

I  w o u ld  l i k e  t o  u rg e  you t o  s u p p o r t  House B i l l  80 . I t  c o n c e rn s  me t h a t  I  am l im i t e d  in  my
r i g h t  t o  d e fe n d  m y s e lf  when th e  use o f  " d e a d ly  f o r c e "
becomes n e c e s s a ry .

I  am a new m o th e r  w i th  a f i v e  m onth o ld  baby b oy . H a v in g  t o  ta k e  a baby w i th  me e v e ry w h e re  I
go has made me much m ore v u ln e r a b le  th a n  I  e v e r  used to  be! T h is  makes me much more
co n c e rn e d  a b o u t d e fe n d in g  m y s e lf  i f  th e  s i t u a t i o n  e v e r  c a l l s  f o r  i t .

B e in g  a b le  t o  d e fe n d  m y s e lf  w i th  "d e a d ly  f o r c e "  i s  a c h o ic e  I  hope I  n e v e r have t o  make b u t 
i f  I  do I  c e r t a i n l y  hope th e  la w  w i l l  be on my s id e .

S in c e r e ly ,
C h e r i Weed 
9 0 7 -4 8 8 -0 4 5 0
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S a r a h  M u n s o n

From:
Sent:
To:
Subject:

Dennis Jackson [drjackson48@ hotmail.com ] 
Tuesday, February 08, 2011 4:26 PM 
Rep. Carl Gatto 
Duty to Retreat

Sir:

Thank you fo r your service in the legislature.

I am w riting  to  urge you to  vote fo r and continue to push fo r passage o f this Bill. The righ t to  defend oneself is the basic 
o f rights in the Natural Law. The Natural Law has been citied as the basis fo r our jurisprudence since the firs t English 
settlers. The great com m entator on the English Common Law Sir W illiam Blackstone commented tha t the foundation of 
the right to  bear arms in defense o f oneself was the true  right o f a free person. Indeed the right goes back to  the field at 
Runnymead England when John was forced to  sign the Magna Carta. I t  is an embedded inherent right o f survival and the 
foundation o f the rights o f a free people.

Nothing is so intim ate as the  right to  repel an attacker. The old saying when you have only seconds the police are 
m inutes away is so very true. Many would argue tha t we need to  retreat to  preserve life but I say anyone who puts the ir 
own life in peril and has assumed the risk by com m itting the crime is a t fault. We know th a t the police would not retreat, 
w hy would anyone ask it o f a citizen, have we erected an elite group tha t exercise a greater right than the citizen had 
before the form ation o f government? Indeed the right has been passed to the police fo r the orderly execution o f justice 
but it was never given away in its entirety.

The example o f violence along our southern boarder is an example o f the citizens need to  be able to  defend themselves. 
Violence is not ju s t localized in the south nor is it exclusive o f the boarder. The example o f the rampage against police in 
recent weeks is proof o f this. Last year an officer was shot in Anchorage while doing reports in his cruiser, and not long 
a fte r a trooper was shot while on patrol. This occurred ju s t shortly a fte r 4 officers in Lakewood, Washington were 
gunned down while they sat in a coffee stop. The plain tru th  is tha t lawlessness is very real and very dangerous. But 
th is law th a t creates a duty to pause may be the pause tha t ends a lawful law abiding citizen's life. Too often it is a 
crim inal tha t crys foul, w hy is it then th a t we should create another impediment by allowing a crim inal to  do so again.
The law in its present state shifts the burden from  the crim inal to  the victim , how utterly unreasonable can th a t possibly 
be? I t  is an old concept th a t if you run from  a vicious animal you w ill encourage the attack. Whoever would by violence 
do harm to  another has already proved the ir viciousness. Are we then to  be encumbered by the doubt as to  whether we 
will be judged to  have acted prematurely? Are we to be victims before we are able to suppress a v io lent attack? Are we 
encumbered by the though t th a t we may be held liable fo r the acts o f another? I t  goes beyond the pale o f being 
reasonable.

Im agine a lone individual minding the ir business in a local store when a group o f gang members enter and begin to 
accost the individual. Im agine then one o f the assailants draws a weapon and in a threatening manner approaches the 
individual and begins an attack. I f  the defender draws a weapon and defends in a correct manner o f self defense he has 
no witnesses. Do you suppose the gang member's friends would speak the truth?? Has this happened, on a daily basis? 
You have to but peruse the news papers, the internet or watch TV to  find such events th roughout the country.

I trus t sir th a t you w ill do the right th ing.

Dennis Jackson Fairbanks, Alaska
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S a r a h  M u n s o n

From: Karen Sawyer
Sent: Tuesday, February 08, 2011 5:03 PM
To: Sarah Munson
Subject: FW: HB-80 Supprot

Follow Up Flag: Follow up
Flag Status: Flagged

F ro m : Kevin McCarthy rmailto:northpoleaallerv@ vahoo.com1 
S e n t: Tuesday, February 08, 2011 3:47 PM 
T o : Rep. Carl Gatto 
S u b je c t: HB-80 Supprot

Hello!

My name is B. Kevin McCarthy and I am on the City o f North Pole's City Council.

I would like to urge you to consider passing HB-80, a bill that would allow all Alaskans to protect 
themselves. As a retired US Coast Guard Chief and long time concealed firearm permit holder - Alaskans 
should be allow to protect family, friends, and themselves.

Thank you very much!

B. Kevin McCarthy 
1051 Refinery Loop Rd 
North Pole, Alaska 99705

Looking fo r  e a rth -frie n d ly  autos?
Browse Top Cars by "G reen Rating" a t Yahoo! A utos ' Green Center.

1

mailto:northpoleaallerv@vahoo.com1


S a r a h  M u n s o n

From: Brandon Erickson [christianguy_95@ yahoo.com]
Sent: Tuesday, February 08, 2011 3:29 PM
To: Rep. Carl Gatto
Subject: Support of HB 80

Sir,

I'm writing to encourage you to support HB 80. I am an Alaskan and have lived here since my birth 33 years 
ago except for the years that I served as an infantryman in the US Army.

For me, one o f the most important rights that I have as an American, is my right to defend both my life and the 
lives o f those around me. Most o f the time that I am not at work, I carry a concealed handgun. I have taken 
courses and training in the laws surrounding when I can use my weapon to defend the mine and other's 
lives...and just as importantly, when not to use my weapon. I also shoot regularly as I believe that as someone 
who carries a weapon, I have a responsibility to be as prepared as possible in the event that I have to use it.

Taking another's life is something that I pray that I never have to do. But should I find m yself in a situation 
where I am confronted by an attacker who is armed with either a weapon or a knife, turning my back to that 
attacker both presents a danger to m yself as well as shifting responsibility for stopping an attack to someone 
else who may not be able to either defend themselves or flee. I may be able to run away safely, but that attacker 
will still be free to go after other people. Removing the requirement to flee, would enable me to help deter 
future attacks on others by either presenting my weapon and holding the attacker for the police, or God forbid, 
remove the threat myself.

Too often in today's society, we turn a blind eye and ignore what we don't want to see. Too often we flee away 
from an attacker rather than confront and overcome them. If  I am in a position to stop a threat to either myself 
or others, I don't want to have to worry about my actions being reviewed in the comfort o f a courtroom and then 
having others decide whether I may have been able to flee or not.

I thank you for your time and again, please allow Alaskans to defend themselves.

Respectfully,

Brandon Erickson

W e w o n 't  te ll. Get m ore  on shows you ha te  to  love 
(and love to  hate): Yahoo! TV's G u ilty  Pleasures list.
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S a r a h  M u n s o n

From: Christopher Nugent [cnugentak@ gmail.com ]
Sent: Tuesday, February 08, 2011 3:19 PM
To: Rep. Carl Gatto
Subject: HB 80

Dear Representative Carl Gatto
I respectfully urge you to support HB 80, No-Duty-to-Retreat Legislation. 
Christopher Nugent, Maj, USAF (Ret)
Wasilla, AK

mailto:cnugentak@gmail.com


S a r a h  M u n s o n

From: Mike Reeves [m ichaelr311 @ gmail.com]
Sent: Tuesday, February 08, 2011 3:19 PM
To: Rep. Carl Gatto
Subject: support HB 80

As crim es against persons are ever grow ing in Alaska we need th is law to  send the  message th a t we are armed, and 
d e to u r the  p e rpe tra to r from  in fring ing on o u r civil rights to  be a safe, ra ther armed o r fo r the  unarm ed, th is w ill help 
send a message th a t Alaskans w an t to  p ro tec t themselves and p rope rty  from  unwanted harm. No man o r w om en should 
have to  re trea t o r fear prosecution fo r  self-defense o f life and property .

I urge you to  support th is bill, it may save someone you know  or love

M ike Reeves 
Wasilla, Alaska

l



S a r a h  M u n s o n

From: Vincent L. McCutcheon [gra8wulf@ gmail.com ]
Sent: Tuesday, February 08, 2011 3:17 PM
To: Rep. Carl Gatto
Subject: Support HB80

7 7  Tl c . J ./2 .C .C . £ /c c c £  ff- tr z c  c /7 7 7  8 0 .

M y  Very (Best (Regards,

V i n c e n t  L  M c C u t c h e o n

(P.O. <Bo%467 
W illo w  J4% 99688 

Phone: (907)495.4076  
CeCC: (907)232.1058 
Gra8wuCf@gmaiC com

mailto:gra8wulf@gmail.com


S a r a h  M u n s o n

From: RICHARD KOWALSKI [richkow777@ hotmail.com ]
Sent: Tuesday, February 08, 2011 3:47 PM
To: Rep. Carl Gatto
Subject: HB 80...

Sir, my name is Richard Kowalski. I  live in Hoonah and I would be very grateful if you would support HB 80. I'm  sure 
you've heard "when danger threatens the police are only m inutes away". No one should be forced by law to run from 
your own home if confronted by a common criminal.

Thank you,
Capt. R.C. Kowalski 
Merchant Ser. Ret.
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S a r a h  M u n s o n

From: bullitt [bullitt@ acsalaska.net]
Sent: Tuesday, February 08, 2011 3:46 PM
To: Rep. Carl Gatto
Subject: HB80

As a tax paying citizen of the United States of America and a resident o f A laska for 39 years I respectfully request that 
you support HB 80 when it comes to vote. Sincerely, Craig Rowell

l
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S a r a h  M u n s o n

From: Douglas Hart [dsim shart@ gm ail.com ]
Sent: Tuesday, February 08, 2011 3:41 PM
To: Rep. Carl Gatto
Subject: House Bill 80 - "No-Duty-to-Retreat" Legislation

I am FULLY in favor o f ANY legislation that provides for my ability to defend m yself and my family from 
preditors. Please consider this Bill FULLY and CAREFULLY.

Doug. 3twd
Douglas S. Hart, Sr
Master Sergeant, US Army (Retired)

"MOAQN A ABE "
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S a r a h  M u n s o n

From: Jerry Books [book@ ptialaska.net]
Sent: Tuesday, February 08, 2011 4:10 PM
To: Rep. Carl Gatto

we support house bill 80 ...............
we should have the right to defend ourselves, 
i urge your support, 
jerry books 
soldotna
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S a r a h  M u n s o n

From: Bob Esper [besper@ mail.com]
Sent: Tuesday, February 08, 2011 3:57 PM
To: Rep. Carl Gatto
Subject: HB 80

I  r e s p e c t f u l l y  u rg e  y o u  t o  s u p p o r t  H B  8 0

l
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S a r a h  M u n s o n

From: Tim Gobbi [gobiwon@ acsalaska.net]
Sent: Tuesday, February 08, 2011 3:57 PM
To: Rep. Carl Gatto
Subject: HB 80

I  r e s p e c t f u l l y  u r g e  y o u  t o  s u p p o r t  H B  8 0

T h a n k  y o u  
T im  G o b b i
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S a r a h  M u n s o n

Doreen [tdlow@ acsalaska.net] 
Tuesday, February 08, 2011 4:24 PM 
Rep. Carl Gatto 
Hb-80 YES!!!

I urge you to support HB-80 
Thank You,
Thom as T. Low 
Fairbanks, Alaska

From:
Sent:
To:
Subject:

l
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S a r a h  M u n s o n

From:
Sent:
To:
Subject:

Karen Sawyer
Tuesday, February 08, 2011 5:01 PM 
Sarah Munson
FW: A MESSAGE IN SUPPORT OF HOUSE BILL 80

Follow Up Flag: 
Flag Status:

Follow up 
Flagged

F ro m : Eleanor Murphy rm ailto:ioelie lO @ hotm ail.com l 
S e n t: Tuesday, February 08, 2011 4:30 PM 
T o : Rep. Carl Gatto
S u b je c t: A MESSAGE IN SUPPORT OF HOUSE BILL 80

Representative Carl Gatto 
Chairman, House Judiciary Committee

Mr Chairman:

" In tro d u c e d  by s ta te  R e p re s e n ta tiv e  M a rk  N eum an  (R -1 5 ) , H B  8 0  w o u ld  r e m o v e  t h e  d u t y - t o - r e t r e a t  
in  A la s k a .  U n d e r th is  b ill, A la ska n s  w o u ld  have  th e  r ig h t to  use fo rc e , in c lu d in g  d e a d ly  fo rc e , fo r  se lf- 
d e fe n se  a n y w h e re  th e y  have  a r ig h t  to  be ."

I  f u l ly  s u p p o r t  th e  in te n t  o f  H ou se  B ill 8 0 , as s ta te d  a b o v e . I t  is  t im e  to  g iv e  m o re  re a s o n a b le  o p t io n s  to  
la w  a b id in g  A la s k a n s . T h is  is  o n e  o f  th e m , and  i t  is  lo n g  o v e rd u e . I  h o p e  th is  B ill w i l l  g e t th e  
s tro n g  s u p p o r t  i t  d e s e rv e s  fro m  th e  H o u s e  J u d ic ia r y  C o m m it te e .  I  w o u ld  l ik e  to  see  th is  B ill b e co m e  la w  
in  A la ska .

A la s k a n s  s h o u ld  n o t  be  a t  th e  m e rc y  o f  th e  la w le s s , n o r  s h o u ld  w e  h ave  to  " re a d  la w  on  w h e th e r  w e  h a ve  a 
r ig h t  to  s e lf  d e fe n s e " in  o rd e r  to  d e c id e  i f  w e  a re  "a llo w e d "  to  p ro te c t  o u rs e lv e s  a n d  o u r  lo v e d  ones. L e t 
th e  la w le s s  re a p  th e  co n s e q u e n c e s  o f  th e ir  a c tio n s  in  a m o re  t im e ly  m a n n e r fo r  a ch a n g e .

My thanks to  Representative Neuman fo r introducing this Bill fo r the benefit o f all law abiding Alaskans. I hope it will 
become law soon.

I have exercised my right to  vote in every election since I  became eligible, a fter arriving in Alaska in 1977. I AM a serious 
Alaskan.

Eleanor G Murphy 
PO Box 594 
Homer, AK 99603

907-299-0972 cell phone
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S a r a h  M u n s o n

From: Rep. Mark Neuman
Sent: Tuesday, February 08, 2011 4:54 PM
To: Sarah Munson
Subject: FW: HB 80

Follow Up Flag: Follow up
Flag Status: Flagged

 O r ig in a l  M essage...........
From : C h r is to p h e r  N ugen t \m a ilto :c n u g e n ta k (a )g m a il. coml 
S e n t: T u e sd a y , F e b ru a ry  0 8 , 2011 3 :2 4  PM 
T o : Rep. M ark Neuman 
S u b je c t :  HB 80

D ear R e p re s e n ta t iv e  M ark Neuman
Thank you f o r  in t r o d u c in g  th e  N o - D u ty - to -R e t r e a t  L e g is la t io n .  I  f u l l y  s u p p o r t  you on t h i s  
v e ry  im p o r ta n t  p ie c e  o f  l e g i s l a t i o n .
C h r is to p h e r  N u g e n t, M a j, USAF (R e t)
W a s i l la ,  AK
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S a r a h  M u n s o n

From: Karen Sawyer
Sent: Tuesday, February 08, 2011 3:10 PM
To: Sarah Munson
Subject: FW: I support House Bill 80 and U should too!

Follow Up Flag: Follow up
Flag Status: Flagged

F ro m : C6288439@aol.com fmailto:C6288439@ aol.coml 
S e n t: Tuesday, February 08, 2011 3:08 PM 
To: Rep. Carl Gatto
S u b je c t: I  support House Bill 80 and U should too!

Hello my name is Chuck Cook I strongly support House Bill 80. Vote for "the people" and remember we balance budget 
and cut spending in AK  and Fed's 
Thank U 
907-953-2560
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S a r a h  M u n s o n

From: Karen Sawyer
Sent: Tuesday, February 08, 2011 5:00 PM
To: Sarah Munson
Subject: FW: House bill 80

Follow Up Flag: Follow up
Flag Status: Flagged

F ro m : Ken Logan rm ailto:scottv in alaska@vahoo.com1 
S e n t: Tuesday, February 08, 2011 4:59 PM 
T o : Rep. Carl Gatto 
S u b je c t: House bill 80

Please support this legislation.
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J u d ic ia r y  C o m m itte e
R e p r e s e n t a t i v e  C a r l  G a t t o , C h a i r

S t a t e  C a p i t o l  B u i l d i n g ,  Rm 120 
J u n e a u ,  A K  99801-1182 

Phone: 907-465-4990 
Fa x : 907-465-2381 

HOUSE_JUDICIARY@LEGIS.STATE.AK.US

A l a s k a  S t a t e  L e g i s l a t u r e

H o u s e  o f  R e p r e s e n t a t i v e s

DATE:

TO:

FROM:

RE:

The House Judiciary Committee has reservations about the fiscal note from the Criminal 
Division o f  the Department o f  Law on HB 80 “Self Defense.” Several members have concerns 
about the Department’s claim that this legislation will produce a sufficient amount o f new cases 
to merit two additional full-time attorneys. The committee also questions whether $450,000 
annually is an appropriate estimate for these two positions.

February 14, 2011

House Finance Committee members

Representative Carl Gatto 
House Judiciary Chair

Fiscal Note HB080-LAW -CRIM -02-09-11

C o m m i t t e e  M e m b e r s :

R e p . S t e v e  T h o m p s o n , V ic e  C h a ir  
R e p . B o b  L y n n  

R e p . W es  K e l l e r  
R e p . L a n c e  P r u it t  

R e p . L in d s e y  H o l m e s  
R e p . M a x  G r u e n b e r g

We respectfully request that the House Finance Committee exercise due care and consideration 
o f  this fiscal note.
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