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HOUSE BILL NO.

IN  T H E  L E G IS L A T U R E  O F T H E  S T A T E  O F A L A S K A  

T W E N T Y -S E V E N T H  L E G IS L A T U R E  - S E C O N D  S E S S IO N

BY R EPR ESEN TA TIV E JO HANSEN

Introduced:
R eferred:

A BILL 

FOR AN ACT ENTITLED  

"An Act providing for purging records when a criminal charge is dismissed or a person 

is acquitted of a crime; and adding Rule 35.3 to the Alaska Rules of Criminal 

Procedure."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. A S  12 .62  is am en ded  by ad din g a n ew  sectio n  to read:

Sec. 12.62.195. Purging records after dismissal or acquittal.

N o tw ith sta n d in g  A S  1 2 .6 2 .1 9 0 , as soon  as practicab le fo llo w in g  the d ism issa l o f  

crim in al ch arges aga in st a d efendant or arrestee, a ju d g m en t or order o f  acqu ittal, or 

other d isch arge o f  the p roceed in gs in  favor o f  the defen dan t or arrestee, the court in  

w-hich ch arges w ere  brought shall issu e an order to purge, d e le te , or d estroy  from  all 

o ffic ia l records in  the state so that no trace o f  the in form ation  rem ain s a ll records  

relating to  the ch arges brought against the d efen dan t or arrestee, in clu d in g  court 

records, in form ation  co llec te d , stored , p ro cessed , or d issem in ated  or records o f  arrest, 

com p la in t, in d ictm en t, in form ation , trial, d ism issa l, or d ischarge. T h e e ffec t  o f  the
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order sh a ll b e to restore the p erson , in the con tem p la tion  o f  the law  and in the public  

record, to th e status o ccu p ied  b y  the p erson  b efore  ch arges, arrest, ind ictm ent, or 

in form ation . U p o n  entry o f  th e order, the arrest or other p roceed in g  shall be 

con sid ered  n ot to  h a v e  occurred, and the defen dan t or arrestee m ay answ er  

accord in g ly  an y  q u e stio n s  relating to its occurrence.

* Sec. 2. T he u n c o d ifie d  la w  o f  the State o f  A la sk a  is  am en d ed  by ad d in g  a n e w  sectio n  to  

read:

D IR E C T  C O U R T  R U L E  A M E N D M E N T . T h e A la sk a  R u les o f  C rim inal 

Procedure are am en d ed  b y  ad din g a n e w  rule to  read:

Rule 35.3. Records purged on acquittal or dismissal. A s so o n  as practicable  

fo llo w in g  the d ism issa l o f  crim inal ch arges again st a defendant or arrestee, a  ju d gm en t  

or order o f  acq u itta l, or other d isch arge o f  the p ro ceed in g s in favor o f  the d efendant or 

arrestee, the court in  w h ich  ch arges w ere  brought shall issu e  an order to purge, d elete , 

or d estroy  from  all o ffic ia l records in  th e state so  that no trace o f  the inform ation  

rem ains all records relatin g  to the ch arges brought against the d efen dan t or arrestee, 

in c lu d in g  cou rt records, in form ation  c o llec te d , stored , p rocessed , or d issem in ated  or 

records o f  arrest, com p la in t, in d ictm en t, in form ation , trial, d ism issa l, or d isch arge. The 

e ffe c t  o f  the order shall b e  to restore the p erson , in  the con tem p la tion  o f  th e la w  and in 

the p u b lic  record , to  th e status o ccu p ied  by th e person  b efore  ch arges, arrest, 

in d ictm ent, or in form ation . U p on  entry o f  the order, the arrest or other p roceed in g  

sh a ll be co n sid ered  n ot to  h ave occurred , and the d efen dan t or arrestee m ay  an sw er  

accord in g ly  an y  q u estio n s relating to its  occurrence.

* Sec. 3. T h e u n co d ified  la w  o f  the S tate o f  A la sk a  is  am en ded  b y  ad d in g  a n e w  sectio n  to 

read:

A P P L IC A B IL IT Y . A S  1 2 .6 1 .1 9 5 , en acted  b y  se c . 1 o f  th is A ct, ap p lies to charges  

d ism isse d  or ju d g m en ts o f  acquittal ordered on  or after th e e f fe c tiv e  date o f  th is A ct.

* Sec. 4. T h e u n c o d ifie d  la w  o f  the State o f  A lask a  is  am en ded  by ad d in g  a n ew  sectio n  to  

read:

C O N D IT IO N A L  E F F E C T . A S  1 2 .6 1 .1 9 5 , enacted  b y  sec . 1 o f  th is A ct, takes effec t  

o n ly  i f  sec . 2 o f  th is A ct re ce iv e s  the tw o-th irds m ajority vo te  o f  each  h o u se  required by art. 

IV , sec . 15, C on stitu tion  o f  the S tate o f  A laska.
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M e l a n i e  L e s h

From:
Sent:
To:
Subject:
Attachments:

Reid Harris
Tuesday, February 21, 2012 3:06 PM 
Melanie Lesh
Purge Public Records draft 
Public Records - Draft.pdf

Hello Melanie,

Please see the attached bill draft. If you have any input of suggestions based on your expert background I'd appreciate 
them.

Best regards,

R eid  H a rr is  

L e g is la t iv e  S ta ff  to  

Rep. K yle J o h a n s e n  

9 0 7 - 4 6 5 - 3 4 2 4
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A L A S K A  S T A T E  L E G I S L A T U R E

R E P R E S E N T A T IV E  L E S  G A R A  

M E M O R A N D U M

D A T E : F ebruary 2 , 2 0 1 2

TO : R ep resen ta tiv e  Carl G atto

FR O M : R ep resen ta tiv e  L e s  Gara

RE: H earin g  R eq u est for  H B  303 : S u sp en d ed  Im p o sitio n  o f  C ertain  C rim in al O ffe n ses

I  r e s p e c t f u l l y  r e q u e s t  t h a t  H o u s e  B i l l  3 0 3 ,  r e la t in g  t o  s u s p e n d e d  i m p o s i t i o n  o f  

s e n t e n c e  f o r  c e r t a in  c r im in a l  o f f e n c e s ,  b e  s c h e d u l e d  f o r  a  h e a r i n g  in  t h e  J u d ic ia r y

C o m m i t t e e .  P l e a s e  f e e l  f r e e  t o  c o n t a c t  m e ,  o r  m y  a id e  T o b y  S m i t h ,  w i t h  q u e s t i o n s

a t  4 6 5 - 2 6 4 7 .

A t t a c h e d  y o u  w i l l  f in d  a  b a c k g r o u n d  p a c k e t  f o r  H B  3 0 3 .  T h i s  i n c l u d e s  t h e  c u r r e n t  

v e r s i o n  o f  t h e  b i l l ,  a  s p o n s o r  s t a t e m e n t ,  a n d  b a c k u p  m a t e r ia l s .

T h a n k  y o u  f o r  y o u r  c o n s id e r a t i o n .

R e p r e s e n t a t i v e  L e s  G a r a

January-May: State Capitol •  Juneau, A K  99801-1182 •  (907) 465-2647 •  Fax (907) 465-3518
June-December: 716 W. 4th,Avenue •  Anchorage, AK  99501* (907) 269-0106* Fax (907) 269-0109

Representative_Les_Gara@legis. state.ak.us



A L A S K A  S T A T E  L E G I S L A T U R E

R E P R E S E N T A T IV E  L E S G A R A  
R E P R E S E N T A T IV E  B E T H  K E R T T U L A

S p o n s o r  S t a t e m e n t  

H B  303 R ela tin g  to  S usp en ded  Im p osition  o f  Certain C rim inal O ffen ces

R em o v in g  a D isch arged  C on viction : A  Job s and F airness Issue

T here is currently  an an om aly  under A lask a  law . I f  you  co m m it a lesser , n o n -v io len t, n on -sexu a l 
crim e; o th erw ise  h ave a c lean  record; sh o w  g o o d  ev id e n c e  that you  w o n ’t co m m it another crim e; 
and g o  through probation c lean ly ; in rare ca ses  a ju d g e  w ill,  under current law , rem ove your  
co n v ic tio n . W e d o n ’t ch an ge that la w  at all b y  th is leg isla tion .

H o w ev er , it is u nclear under A la sk a  law  w h eth er a person, such  as a m inor w h o  had o n e  M inor  
C o n su m in g  co n v ic tio n , can  state on  a jo b  ap p lica tion  that th ey  h ave n ever b een  co n v ic ted  o f  a 
crim e. I f  th ey  sa y  th ey  h ave, o f  cou rse, their jo b  p rosp ects are harm ed.

H B  303  sa y s  that i f  your co n v ic tio n  is rem oved , y o u  sh ould  be a llo w e d  to  sa y  you  h a v e  not been  
co n v ic ted  o f  a crim e on  th in gs lik e  jo b  ap p lica tion s. T h is w ill g iv e  p eo p le  w h o  h ave d on e little  
w ro n g  in life  th e ch an ce to  su cceed  in sc h o o l and our eco n o m y , b y  n ot h av in g  to  jeop ard ize  
em p loym en t, or adm ittance, based  on  a co n v ic tio n  that d o es  n ot ex ist.

F ee l free to  ca ll w ith  any q u estion s. Thank you .

January-May: State Capitol • Juneau, AK  99801-1182 •  (907) 465-2647 •  Fax (907) 465-3518
June-December: 716 W. 4th Avenue •  Anchorage, A K  99501* (907) 269-0106* Fax (907) 269-0109

Representative_Les_Gara@legis.state.ak.us

mailto:Representative_Les_Gara@legis.state.ak.us
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IN  T H E  L E G IS L A T U R E  O F T H E  S T A T E  O F A L A S K A

T W E N T Y -S E V E N T H  L E G IS L A T U R E  - S E C O N D  S E S S IO N

BY R EPR E SE N T A T IV E S G ARA, K erttu la

In troduced : 1/27/12 
R eferred : Ju d ic ia ry

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to suspended imposition of sentence for certain criminal offences."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:
/  I (V -pos'JiuT , o& S<'*vK*SCB

* Section 1. A S  1 2 .5 5 .0 8 5 (e )  is  am en d ed  to  read:

(e )  U p o n  th e d isch arge b y  the court w ith o u t im p o s itio n  o f  se n ten ce , th e  court 

m a y  se t a s id e  th e  co n v ic tio n  and issu e  to th e p erson  a certifica te  to  that e ffec t. As a 

matter of state law and policy, a person who receives a certificate under this
7 subsection may truthfully answer questions relating to the offense that the person

8 has not been convicted of the offense that was set aside.

H O U S E  B I L L  N O . 3 0 3
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L E G A L  S E R V I C E S

(907) 465-3867 or 465-2450 
FA X (907) 465-2029 
Mail Stop 3101

D IVISION O F L E G A L  AND R E S E A R C H  S E R V IC E S  
LE G IS L A T IV E  A F F A IR S  A G E N C Y  

S T A T E  OF A L A S K A State Capitol 
Juneau, Alaska 99801-1182 

Deliveries to: 129 6th St., Rm. 329

M E M O R A N D U M February 1, 2 0 1 2

SUBJECT: S u sp en d in g  Im p osition  o f  S en ten ce  U nd er A S  12 .5 5 .0 8 5 ;  
E x clu d ed  O ffen ses and E x c lu sio n s  (H B  303 ; W ork Order N o . 2 7 -  
L S 119 2 \M )

TO: R ep resen tative L es Gara 
Attn: T ob y  Sm ith

FROM:

The question you asked is which crimes qualify for a suspended imposition of 
sentence (SIS) under AS 12.55.085, and which offenses are excluded.

T h e an sw er to your q u estion  m ay be found  by reading A S  1 2 .5 5 .0 8 5 (f) , w h ich  provides:

(f)  T he court m ay  not suspend  the im p o sitio n  o f  sen ten ce  o f  a 
person  w h o

(1 )  is co n v ic ted  o f  a v io la tion  o f  A S  1 1 .4 1 .1 0 0  - 1 1 .4 1 .2 2 0 , 
1 1 .4 1 .2 6 0  - 1 1 .4 1 .3 2 0 , 1 1 .4 1 .3 6 0  - 1 1 .4 1 .3 7 0 , 1 1 .4 1 .4 1 0  - 1 1 .4 1 .5 3 0 ,
A S  1 1 .4 6 .4 0 0 , or A S  1 1 .6 1 .1 2 5  - 1 1 .61 .128 ;

(2 )  u se s  a firearm  in the co m m iss io n  o f  the o ffe n se  for 
w h ich  the person  is  con v icted ; or

(3 )  is co n v ic ted  o f  a v io la tion  o f  A S  1 1 .4 1 .2 3 0  - 1 1 .4 1 .2 5 0  
or a fe lo n y  and the person  has o n e  or m ore prior co n v ic tio n s  for a 
m isd em ean or v io la tio n  o f  A S  11.41 or for a fe lo n y  or for a v io la tio n  o f  a 
law  in th is or another ju r isd iction  h av in g  sim ilar e lem en ts  to  an o ffe n se  
d efin ed  as a m isd em ean or in A S  11.41 or as a fe lo n y  in th is state; for the 
p urposes o f  th is paragraph, a person  shall b e con sid ered  to  h ave a prior 
co n v ic tio n  ev en  i f  that co n v ic tio n  has b een  set a s id e  under (e ) o f  th is  
section  or under th e eq u iva len t p rov ision  o f  the la w s o f  another 
jurisd iction .

A s  y o u  can  se e  from  r e v ie w in g  the statute, p o licy  d ec is io n s  h ave b een  m ade by the 
leg isla tu re to ex c lu d e  the granting o f  an SIS to o ffen d ers co n v ic te d  o f  all o ffe n se s  in the 
range from  m urder (A S  1 1 .4 1 .1 0 0 ) through assau lt in the third d egree (A S  1 1 .4 1 .2 2 0 ), 
w h ich  is a C fe lo n y . N o te  that assau lt in the fourth d egree (A S  1 1 .4 1 .2 3 0 ) is an o ffe n se  
e lig ib le  for an SIS u n less  o th erw ise  ex c lu d ed  by the statute b eca u se  it in v o lv ed  a firearm , 
or the offender's record  o th erw ise  precluded the o ffen d er from  b ein g  e lig ib le  for an SIS.



Representative Les G ara
February 1, 2 0 1 2
Page 2

C on tin u in g  through th e list o f  o ffe n se s  n ot e lig ib le  for an SIS are sta lk ing , assau lt on an 
unborn ch ild , k id n ap p in g  and cu stod ia l in terferen ce in  th e first d egree (A S  1 1 .4 1 .2 6 0  - 
1 1 .4 1 .3 2 0 ) (n ote  cu stod ia l in terference in the seco n d  d egree is an o ffe n se  e l ig ib le  for an 
SIS; A S  1 1 .4 1 .3 3 0 ) , and hum an traffick ing (A S  1 1 .4 1 .3 6 0  - 1 1 .4 1 .3 7 0 ). T h e statute 
con tin u es to ex e m p t all sexual o ffe n se s  from  sex u a l assau lt in the first d egree  
(A S  1 1 .4 1 .4 1 0 ) through coerc ion  (A S  1 1 .4 1 .5 3 0 ) , arson in the first d egree  
(A S  1 1 .4 6 .4 0 0 ), and d istribution  o f  ch ild  p ornography (A S  1 1 .6 1 .1 2 5 ) through  
distribution  o f  in d ecen t m aterials to m inors (A S  1 1 .6 1 .1 2 8 ).

Y o u  in d icated  in your requ est for ad v ice  that y o u  in ten d ed  that o n ly  "non-serious" crim es  
be e lig ib le  for  an SIS . P rev iou s leg isla tu res h a v e  ex erc ised  ju d gm en t on  w hat o ffe n se s  
sh ou ld  and sh o u ld  n ot be e lig ib le  for an SIS . P le a se  r e v ie w  the o ffe n se s  d iscu ssed  ab ove, 
and referred to in  A S  1 2 .5 5 .0 8 5 (f)  the typ e o f  con d u ct the o ffe n se  in v o lv ed  (u sin g  a 
firearm , etc .) , to  d eterm in e i f  an SIS o n ly  ap p lies  to your v ie w  o f  w hat con stitu tes a "non- 
serious" o ffen se .

D D G :ljw
12-077.1jw



F I S C A L  N O T E

Identifier (file name) HB303-LAW-CRIM-02-03-12

S TA TE  O F A LA S K A
2012 L E G IS L A T IV E  SESSION

Title An Act relating to suspended imposition of sentence 
for certain criminal offences.

Bill Version
Fiscal Note Number
() Publish Date

Dept. Affected
Appropriation
Allocation

HB 303

Law
Criminal

Criminal Justice Litigation
Sponsor
Requester

Representative Gara
(H) Judiciary OMB Component Number 2202

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.

FY13
Appropriation

Requested

Included in 
Governor's 

FY13 
Request

Out-Year Cost Estimates

OPERATING EXPENDITURES FY13 FY13 FY14 FY15 FY16 FY17 FY18
Personal Services 
T ravel 
Services 
Commodities 
Capital Outlay 
Grants, Benefits 
Miscellaneous

0.0 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0 0.0

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Prgm (DGF)
1037 GF/MH (UGF)
1178 temp code (UGF)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS
Full-time
Part-time
Temporary

CHANGE IN REVENUES

Estimated SUPPLEM ENTAL (FY12) operating costs
(discuss reasons and fund source(s) in analysis section)

Estimated CAPITAL (FY13) costs
(discuss reasons and fund source(s) in analysis section)

(separate supplemental appropriation required) 

(separate capital appropriation required)

Why this fiscal note differs from previous version (if initial version, please note as such)

Prepared by 
Division
Approved by

Eileen Donahue, Division Operations Manager Phone 465-5427
Administrative Services Date/Time 2/3/12 5:10PM

Michael C. Geraghty, Attorney General Date 2/3/2012
Department of Law

(Revised 1/17/2012 OMB) Page 1 of 2



FISC A L N O TE

Analysis

HB 303 provides that as a matter of state law a person who receives a certificate stating that his or her conviction 
has been set aside under the provisions of AS 12.55.085 (suspended imposition of sentence) may truthfully say that 
the person had not been convicted of the offense.

The fiscal impact to Department of Law is zero.

S TA TE  O F A L A S K A  B IL L  NO. HB 303_______________
2012 L E G IS L A T IV E  SESSION

(Revised 1/17/2012 OMB) Page 2 of 2



F I S C A L  N O T E

Identifier (file name) HB303-DOA-OPA-1-3Q-12

STA TE O F A LA S K A
2012 L E G IS L A T IV E  SESSION

Title Suspended Imposition of Sentence

Bill Version
Fiscal Note Number
() Publish Date

Dept. Affected
Appropriation
Allocation

HB303

Administration
Legal and Advocacy Services 

Office of Public Advocacy
Sponsor
Requester

Representatives Gara and Kerttula
House Judiciary

Expenditures/Revenues

 OMB Component Number

(Thousands of Dollars)______

43

Note: Amounts do not include inflation unless otherwise noted below.

FY13
Appropriation

Requested

Included in 
Governor's 

FY13 
Request

Out-Year Cost Estimates

OPERATING EXPENDITURES FY13 FY13 FY14 FY15 FY16 FY17 FY18
Personal Services
Travel
Services
Commodities
Capital Outlay
Grants, Benefits
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0 0.0

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Prgm (DGF)
1037 GF/MH (UGF)
1178 temp code (UGF)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS
Full-time
Part-time
Temporary

CHANGE IN REVENUES

Estimated SUPPLEM ENTAL (FY12) operating costs
(discuss reasons and fund source(s) in analysis section)

Estimated CAPITAL (FY13) costs
(discuss reasons and fund source(s) in analysis section)

(separate supplemental appropriation required) 

(separate capital appropriation required)

Why this fiscal note differs from previous version (if initial version, please note as such)

Prepared by 
Division
Approved by

Richard Allen, Director Phone 907-269-3504
Office of Public Advocacy
John Cramer, Deputy Commissioner

Date/Time 1/30/12 1:05 p.m. 
Date 1/30/2012

Department of Administration
(Revised 1/17/2012 OMB) Page 1 of 2



F IS C A L N O TE

Analysis

This bill amends AS 12.55.085 by adding language that specifically allows a person who has a conviction set aside to 
say they have not been convicted of the offense in response to questions related to the offense. The Office of Public 
Advocacy does not anticipate any increased costs related to this legislation and therefore submits a zero impact fiscal 
note.

STA TE O F A L A S K A  B IL L  NO. HB303________________
2012 L E G IS L A T IV E  SESSION

(Revised 1/17/2012 OMB) Page 2 of 2



F I S C A L  N O T E

STA TE OF A L A S K A  cost + codes
2012 L E G IS L A T IV E  SESSION

Identifier (file name) HB303-DQA-PDA-1-30-12

Bill Version
Fiscal Note Number
Publish Date

HB303

Title Suspended Imposition of Sentence
Dept. Affected Administration 
Appropriation 
Allocation

Legal and Advocacy Services
Public Defender Agency

Sponsor
Requester

Representatives Gara and Kerttula
House Judiciary

Expenditures/Revenues

 OMB Component Number

(Thousands of Dollars)______

1631

Note: Amounts do not include inflation unless otherwise noted below.

FY13
Appropriation

Requested

Included in 
Governor's 

FY13 
Request

Out-Year Cost Estimates

OPERATING EXPENDITURES FY13 FY13 FY14 FY15 FY16 FY17 FY18
Personal Services 
T ravel 
Services 
Commodities 
Capital Outlay 
Grants, Benefits 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0 0.0

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Prgm (DGF)
1037 GF/MH (UGF)
1178 temp code (UGF)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS
Full-time
Part-time
Temporary

CHANGE IN REVENUES

Estimated SUPPLEM ENTAL (FY12) operating costs
(discuss reasons and fund source(s) in analysis section)

Estimated CAPITAL (FY13) costs
(discuss reasons and fund source(s) in analysis section)

(separate supplemental appropriation required) 

(separate capital appropriation required)

Why this fiscal note differs from previous version (if initial version, please note as such)

Prepared by 
Division
Approved by

Quinlan Steiner Phone 907 334-4414
Public Defender Agency Date/Time 1/30/12 9:45 AM
John Cramer, Deputy Commissioner Date 1/30/2012
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Analysis

This bill amends AS 12.55.085 by adding language that specifically allows a person who has a conviction set aside to 
say they have not been convicted of the offense in response to questions relating to the offense.
The Public Defender Agency does not anticipate any increased costs related to this legislation and submits a zero 
fiscal note.
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1 P a g e  1, lin e  7, f o l lo w in g  "subsection":

2 Insert "for a m isdem eanor offense"

3

4 P a g e  1, lin e  8, f o l lo w in g  "the":

5 In sert "misdemeanor"
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C o l la te r a l  r e fe r e n c e s .  — A ppealability  of order 
4 suspending  im position or execution of sentence. 51 

ALR4t.li 939.

S ec. 12.55.085. S u s p e n d in g  im p o s it io n  o f  s e n te n c e ,  (a) Except as provided in (f) 
of th is section, if it appears th a t  there  a re  circum stances in  m itigation of the  punishm ent, 
or th a t  th e  ends of justice will be served, the  court may, in its discretion, suspend the 
imposition of sentence and m ay direct th a t  the suspension continue for a  period of tim e, 
not exceeding the  m axim um  term  of sen tence th a t  m ay be im posed or a period of one year, 
w hichever is greater, and  upon the te rm s and  conditions th a t  the  court determ ines, and 
shall place th e  person on probation, u n d er the  charge and  supervision of the  probation 
officer of the  court during  the suspension.

(bl At any tim e during  the  probationary  term  of the  person released on probation, a 
probation officer may, w ithout w a rran t or o ther process, re a rre s t the  person so placed in 
the officer’s care and  bring the person before the  court, or th e  court may, in  its discretion, 
issue a w a rra n t for the re a rre s t of th e  person. The court m ay revoke and  te rm in a te  the 
probation if th e  in te re sts  of ju stice  require, and if the  court, in its judgm ent, has reason 
to believe th a t  the  person placed upon probation is

11 I v io lating  the  conditions of probation;
(2) engaging  in crim inal practices; or
(3) vio lating an  order of the  court to p artic ipa te  in  or comply w ith  the tre a tm e n t p lan  

of a  reh ab ilita tio n  program  under AS 12.55.015(a)(10).
(c> Upon th e  revocation and te rm in atio n  of the probation, the court m ay pronounce 

sentence a t any  tim e w ithin th e  m axim um  probation period au thorized by th is  section, 
subject to th e  lim itation  specified in  AS 12.55.086(c).

(d) The court m ay a t any tim e during  the  period of probation revoke or modify its  order 
of suspension of im position of sentence. It m ay a t any  tim e, when the ends of ju stice  will 
be served, and  when the  good conduct and  reform  of the  person held on probation w a rran t 
it. te rm in a te  th e  period of probation and  discharge the  person held. If  th e  court has not 
revoked th e  order of probation and  pronounced sentence, the  defendant shall, a t  the  end 
of the  te rm  of probation, be discharged by th e  court.

(e ) Upon th e  d ischarge by th e  court w ithou t im position of sentence, th e  court m ay set 
aside the  conviction and  issue to the  person a  certificate to th a t  effect.

if) The court m ay not suspend the  im position of sentence of a person who
(1) is convicted of a violation of AS 11.41.100 — 11.41.220, 11.41.260 — 11.41.320, 

11.41.360 —  11.41.370, 11.41.410 — 11.41.530, AS 11.46.400, or AS 11.61.125 — 
11 61.128;

(20 u s e s  a firearm  in the commission of th e  offense for w hich the  person is convicted;
or

(3) is convicted of a violation of AS 11.41.230 — 11.41.250 or a  felony and  th e  person 
has one or m ore p rio r convictions for a m isdem eanor violation of AS 11.41 or for a felony 
or for a violation of a  law in th is or an o th er ju risd iction having sim ilar elem ents to an 
offense defined as a m isdem eanor in  AS 11.41 or as a felony in  th is sta te; for the  purposes 
of th is p arag rap h , a person shall be considered to have a prior conviction even if th a t  
conviction has been set aside u nder (e) of th is  section or u nder the  equivalent provision 
of th e  laws of an o th er jurisdiction. (§ 1 ch 50 SLA 1965: am  § 2 ch 32 SLA 1979; am  §§ 1, 
2 ch 36 SLA .1988; am  § 2 ch 188 SLA 1990; am  § 1 ch 196 SLA 1990; am  § 7 ch 40 SLA 
1993; am  §§ 1. 2 ch 96 SLA 1994; am  § 1 ch 55 SLA 1996; am  § 13 ch 18 SLA 2010)

C ro s s  r e fe r e n c e s .  —  For restric tio n s on suspend- language, added “11.41.360 — 11.41.370’' and  “or AS
mg im position of sentence, see AS 04.16.200(d), AS 11.61.125 — 11.61.128’’, and in  (fi(3) dele ted  “su b stan -
12.55.125(f), (g), and (/), 12.55.135(e) and  (i), AS tia lly ” preceding “sim ilar e lem ents to  a n  offense”. 
16.30.010(c), AS 28.33.150(b). 28.35.030(b) and  (n), E d i to r ’s n o te s .  — Section 2, ch. 55, SLA 1996 
and 28.35.032 (g) and (p). provides th a t  th e  am endm en ts to subsection (f) m ade

E ffe c t o f  a m e n d m e n ts .  — The 2010 am endm ent, by § 1, ch. 55, SLA 1996 apply  “to offenses com m itted
effective Ju ly  1. 2010, in (f). in th e  in troductory  on or a fte r Septem ber 4, 1996,” except th a t  references



§ 1 2 .5 5 . 0 8 5 C ode of C r im in a l  P rocedure 6 7 6

“to p rio r convictions re fe r to  convictions occurring 
before, on, or a fte r S ep tem ber 4, 1996”.

Section 21(a), ch. 18, SLA 2010, provides th a t  th e  
2010 am endm en t of (f) of th is  section applies to 
offenses com m itted on or a fte r  Ju ly  1, 2010.

N O T E S  TO

I. G eneral C onsideration.
II. C onditions of Probation.

III. Revocation of Probation.
IV. S e ttin g  Conviction Aside.

I. G E N E R A L  C O N SID E R A T IO N .

A S 12.55.080 a n d  s u b s e c t io n  (a) n o w  a p p ly  to  
T it le  17. Stonefield v. S ta te , 635 P.2d 494 (A laska Ct. 
App. 1981).

A p p l ic a t io n  o f  p a r a g r a p h  (f)(1). — Because th e  
ru le  of len ity  m u st prevail w here  legislative in te n t is 
am biguous, and  because it  could no t be said w ith  
certa in ty  th a t  th e  leg isla tu re  in tended  to b a r  courts 
from im posing a  suspended sentence for convictions of 
conspiracy, th e  appellate  court ru led  th a t  th is  section 
did not preclude a court from  g ran tin g  a suspended 
sen tence to persons convicted of conspiracy to  comm it 
one of th e  lis ted  crim es. George v. S ta te , 988 P.2d 1116 
(A laska Ct. App. 1999).

A p p l ic a t io n  o f  p a r a g r a p h  (f)(2). —  D efendan t’s 
claim  th a t  p a rag rap h  (f)(2) should  be in te rp re te d  as 
applying only to crim es aga in st people, no t all crim es, 
w as held  no t persuasive. O rr-H ickey v. S ta te , 973 P.2d 
612 (A laska Ct. App. 1999).

D is p o s it io n  s h o u ld  b e  l im ite d .  — A suspended 
im position of sentence is p rim arily  m ean t to be a 
one-tim e opportun ity  for pa rticu la rly  deserving first- 
offenders. I t  is a  disposition ill-su ited  for repea ted  use 
w ith  a  p e rs is ten t offender. S ta te  v. H uletz, 838 P. 2d 
1257 (A laska Ct. App. 1992).

S ta te  la w  p r o h ib i t s  c ity  f ro m  e n a c t in g  o r d i ­
n a n c e  p r o v id in g  fo r  m a n d a to r y  m in im u m  s e n ­
te n c e .  C ity o f Kodiak v. Jackson , 584 P.2d 1130 
(A laska 1978).

M andatory  m inim um  sentences c reated  by city or­
d inances a re  invalid  w hen in  irreconcilable conflict 
w ith  s ta te  law. W right v. M unicipality  of A nchorage, 
590 P.2d 425 (A laska 1979).

M u n ic ip a l  e n a c tm e n ts  c o n s i s te n t  w i th  s t a te  
la w s . — B ecause m unicipalities a re  generally  a u th o ­
rized to enac t traffic law s consisten t w ith  s ta te  m otor 
vehicle s ta tu te s , a  m unicipality  does not vio late th e  
sen tencing  provisions of AS 12.55.080 and th is  section 
if  i t  follows th e  lead  of th e  s ta te  leg isla tu re  and  enac ts 
m an d a to ry  ja il sentences and m andato ry  fines for th e  
offenses of d riv ing  while u n d e r th e  influence and  
b re a th -te s t refusal. McCormick v. M unicipality  of A n­
chorage, 999 P.2d 155 (A laska Ct. App. 2000).

D if f e r e n t  l im i ta t io n s  o f  p r o b a t io n  p e r io d .  — 
U nder AS 12.55.080, a  court m ay suspend  th e  execu­
tion of all or a  portion  of a  sentence and place th e  
defendan t on probation “for a  period and upon th e  
term s and  conditions as th e  court considers best.” 
T h a t period of probation, however, is specifically lim ­
ited  by AS 12.55.090(c). This differs from  probation  
g ran ted  a fte r  th e  court suspends th e  im position o f any 
sentence u n d e r subsection (a) of th is  section. 
T iedem an v. S ta te , 576 P.2d 114 (A laska 1978).

W here probation  is g ran ted  a fte r  th e  court su s­
pends th e  im position of any  sentence, th e  leg isla tu re  
h a s  specifically lim ited  th e  period of p robation  to a

L e g is la t iv e  h i s to r y  r e p o r t s .  — For governor’s 
t ra n sm itta l  le tte r  for ch. 18, SLA 2010 (Senate Bill 
222), re la tin g  to th e  am en d m en t of (f) of th is  section, 
see 2010 Senate  Jo u rn a l 1237 — 1239.

D E C IS IO N S

term  no t to exceed th e  m axim um  sen tence which 
could be im posed for the  p a r ticu la r  offense. Tiedeman 
v. S ta te , 576 P.2d 114 (A laska 1978).

W here th e  court ac tually  im posed sentence and 
suspended  th e  execution of a portion  thereof, the  only 
s ta tu to ry  lim ita tion  on th e  te rm  of p robation  is that 
contained in AS 12.55.090(c). T iedem an v. S ta te , 576 
P.2d 114 (A laska 1978).

G r a n t in g  c r e d i t  to w a r d  s e n te n c e .  — This sec­
tion  m erely  defines the  period  in w hich sentencing 
m ay  be im posed a fte r  it has  been deferred; i t  in no 
sense precludes th e  g ran tin g  of c red it tow ards th a t 
sentence. Lock v. S ta te , 609 P.2d 539 (A laska 1980).

Upon revocation o f probation , one is en titled  to 
cred it ag a in st h is sen tence on th e  orig inal offense for 
tim e spen t, a s  a  condition of probation , in  a  rehabili­
ta tio n  p rogram  w hich im poses su b s ta n tia l restric­
tions on one’s freedom  of m ovem ent an d  behavior. 
Lock v. S ta te , 609 P.2d 539 (A laska 1980).

The lim ita tion  contained in  AS 12.55.090(c) applies 
only to th e  period of p robation  to  be served afte r the 
im position of a  sentence an d  suspension  of all or a 
portion  th e reo f p u rsu a n t to  AS 12.55.080. Therefore, 
in  calcu lating  th e  period of p robation  allow able under 
AS 12.55.090(c), th e  court w as no t bound to consider 
th e  period of p robation  a lready  served by defendant 
u n d e r its  original o rder su spend ing  th e  im position of 
sen tence p u rsu a n t to  subsection (a). E ls tad  v. State, 
599 P.2d 137 (A laska 1979); Rice v. S ta te , 603 P.2d 913 
(A laska 1979).

P e r io d  o f  s u s p e n s io n  m u s t  b e g in  w h e n  o rd e r  
e n te r e d .  — The tr ia l  court w as no t clearly  m istaken 
in  im posing a sen tence of six y ea rs’ im prisonm en t for 
a  forgery count, w ith  th ree  y ears  suspended , and in 
su spend ing  im position of sen tence for a count of 
u tte r in g  a check w ith  insufficient funds for a  sta ted  
period of five y ears th e  period o f suspension  to run 
consecutively to  th e  sen tence for forgery, except to the 
ex ten t th a t  th e  tr ia l court appeared  to  have  sus­
pended th e  im position of sen tence  for th e  u tte rin g  
count for a  period of tim e one y e a r in  excess of th a t 
pe rm itted  by th is  section. C ochran v. S ta te , 586 P.2d 
175 (A laska 1978).

Since th e re  w as no logical w ay th a t  th e  tr ia l  court 
could cause th e  period of suspension  to begin several 
y ea rs  in  th e  fu tu re , i.e., a t  th e  end of th e  six -year term  
for forgery, and th e  period o f suspension  and  proba­
tio n ary  te rm  h ad  to begin w hen th e  tr ia l court’s order 
w as en tered , th e  suprem e court held  th a t  w h a t the 
ju d g m en t m ean t w as th a t  th e  im position of sentence 
on th e  charge o f u tte r in g  a  check w ith  insufficient 
funds w as suspended, and  de fen d an t p laced on proba­
tion, from th e  d a te  of i ts  en try  u n til five y ears  afte r 
th e  d efendan t’s six-year te rm  of im p risonm en t ex­
pired . C ochran v. S ta te , 586 P.2d 175 (A laska 1978).

D is c r e t io n  o f  s e n te n c in g  c o u r t .  — W h ether or 
no t a  sen tencing  court should im pose a  suspended
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im position o f sen tence  in  a  given case is, by subsection 
(a), left to th e  d iscretion  of th e  sen tenc ing  court. 
N a ttra ss  v. S ta te , 554 P.2d 399 (A laska 1976).

Subsection (a) of th is  section reposes d iscretion  in 
the  tr ia l  court to su sp en d  im position of th e  sentence 
and place th e  d e fen d an t on probation. M ullins v. 
S ta te . 573 P.2d 860 (A laska 1978).

The s ta te  leg isla tu re  has conferred broad d iscre­
tionary  pow ers on th e  sen tenc ing  court to  estab lish  
conditions of p robation  w hen  im position of sen tence is 
to be deferred . S p rague  v. S ta te , 590 P.2d 410 (A laska
1979).

W h en  s e n t e n c in g  a l t e r n a t iv e  s h o u ld  b e  c o n ­
s id e re d .  — G enerally, in the  circum stances of y o u th ­
ful f irs t offenders, who have  com m itted nonviolent 
crim es, serious consideration  should be given by A las­
ka's tr ia l  courts to th e  sen tenc ing  a lte rn a tiv e  offered 
by subsection  (a) o f th is  section. N a ttra ss  v. S ta te , 554 
P.2d 399 (A laska 1976); W harton  v. S ta te , 590 P.2d 
427 (A laska 1979); T rover v. S ta te , 614 P.2d 313 
I A laska 1980); B u rre ll v. S ta te , 626 P.2d 1087 (A laska 
Ct. App. 1981).

W h en  s u s p e n d e d  s e n te n c e  p r o h ib i t e d .  — The 
prohibition ag a in s t th e  g ran tin g  of a suspended  im po­
sition of sen tence applies to persons convicted of an  
a ttem p t to com m it one of th e  sexual offenses defined 
in th e  crim inal code. M ack v. S ta te , 900 P.2d 1202 
(A laska Ct. App. 1995).

S u p e r io r  c o u r t  d id  n o t  a b u s e  d i s c r e t io n  in  
f a il in g  to  im p o s e  s u s p e n d e d  im p o s it io n  o f  s e n ­
te n c e .  — See N a ttra s s  v. S ta te , 554 P.2d 399 (A laska
1976).

W here a t  th e  tim e of sen tencing  for th e  crim e of 
em bezzlem ent by a n  em ployee of p roperty  w orth  m ore 
th an  $100, d e fen d an t w as 22 years old, had  been 
working several y ears  and h ad  sp en t two sem esters in 
college, and , o th e r th a n  m inor traffic violations, he 
had no previous crim inal record, th e  tr ia l  court w as 
not clearly  m is tak en  in failing  to order a suspended  
im position of sen tence, in stead  of actually  im posing a 
sentence of th re e  y ears  an d  four m onths, w ith  th e  
entire  period suspended  upon th e  condition th a t  he 
enter a tw elve-m onth  period of public service. M ullins 
v. S ta te , 573 P.2d 860 (A laska 1978).

A la sk a ’s t r i a l  ju d g e s  to ta l ly  b a r r e d  fro m  e n ­
g a g in g  in  e i t h e r  c h a r g e  o r  s e n te n c in g  b a r g a in ­
in g . — See S ta te  v. Buckalew, 561 P.2d 289 (A laska
1977).

S e n te n c e  m o d if ic a t io n .  — W here th e  defendan t 
detrim entally  re lied  on th e  s ta te m en t of an  a ss is ta n t 
d istrict a tto rn ey  th a t  a  p lea  ag reem en t w ould no t 
affect th e  renew al o f  h is h u n tin g  license, he  w as to be 
provided w ith  th e  opportun ity  to req u est th a t  th e  
sentencing court modify h is sen tencing  conditions, 
n o tw ithstand ing  an y  s ta tu te  o f lim ita tions otherw ise 
imposed on such m odification. Boyd v. S ta te , Dep’t  of 
Commerce & Economic Dev., 977 P.2d 113 (A laska 
1999).

A p p lie d  in Speas v. S ta te , 511 P.2d 130 (A laska 
1973); C all v. S ta te , 511 P.2d 135 (A laska 1973); W hite 
v. S ta te , 523 P.2d 428 (A laska 1974); A ndrew s v. S ta te , 
552 P.2d 150 ( A laska  1976); F ran zen  v. S ta te , 573 P.2d 
55 'A laska  1978); W harton  v. S ta te , 590 P.2d 427 
•Alaska 1979); A nderson v. S ta te , 621 P.2d 1345 
•Alaska 1981); Lowry v. S ta te , 655 P.2d 780 (A laska 
Ct. App. 1982): Davis v. S ta te , 706 P.2d 1198 (A laska 
Ct. App. 1985); Ow ings v. S ta te , 771 P.2d 455 (A laska 
Ct. App. 1989); C h ris ten sen  v. S ta te , 844 P.2d 557 
•Alaska Ct. App. 1993); S ta te  v. H ernandez, 877 P.2d 
1309 ( A laska  C t. App. 1994 ).

Q u o te d  in F resn ed a  v. S ta te , 458 P.2d 134 (A laska

1969); E dinger v. S ta te , 598 P.2d 943 (A laska 1979); 
M angold v. S ta te , 613 P.2d 272 (A laska 1980); Benboe 
v. S ta te , 738 P.2d 356 (A laska Ct. App. 1987); 
G w althney v. S ta te , 964 P.2d 1285 (A laska Ct. App. 
1998).

C ite d  in B a rre tt v. S ta te , 546 P.2d 161 (Alaska 
1976); T hom as v. S ta te , 566 P.2d 630 (A laska 1977); 
G ilbert v. S ta te , 598 P.2d 87 (A laska 1979): Schm id v. 
S ta te , 615 P.2d 565 (A laska 1980); M.O.W. v. S ta te , 
645 P.2d 1229 (A laska Ct. App. 1982); B aker v. S ta te , 
655 P.2d 1324 (A laska Ct. App. 1983); Dodd v. S ta te , 
686 P.2d 737 (A laska Ct. App. 1984); Luepke v. S ta te , 
765 P.2d 988 (A laska Ct. App. 1988); S ta te  v. S taael. 
807 P.2d 513 (A laska C t. App. 1991).

II. C O N D IT IO N S  O F  PR O B A T IO N .

A u th o r i ty  to  im p o s e  p e r io d  o f i n c a r c e r a t i o n  a s  
c o n d it io n  o f  p r o b a t io n  p r i o r  to  e n a c tm e n t  o f  A S 
12.55.086. — See Boyne v. S ta te , 586 P.2d 1250 
(A laska 1978); Sprague v. S ta te , 590 P.2d 410 (Alaska
1979).

I m p o s i tio n  o f  j a i l  t im e  a s  c o n d it io n  o f  p r o b a ­
tio n . — Im position of ja il tim e as a  special condition 
of probation  is no t au tho rized  u n d e r the  A laska  s ta t ­
u tes  governing probation  generally. A laska law does, 
however, perm it th e  im position of ja il  tim e a s  a  special 
condition of probation w hen  th e  im position of sen ­
tence is suspended  u n d e r th is  section, as provided by 
AS 12.55.086(a). W hittlesey  v. S ta te , 626 P.2d 1066 
(A laska 1980).

W hen it w as not im posed in accordance w ith  AS 
12.55.086(a), th e  req u irem en t of ja il tim e a s  a special 
condition of probation  w as illegal, an d  th e  sentence 
m ust, therefore, be vacated  and  the  case rem anded  for 
resentencing. W hittlesey  v. S ta te , 626 P.2d 1066 
(A laska 1980).

I I I .  R E V O C A T IO N  O F  PR O B A T IO N .

S u b s e c t io n  (b) p ro v id e s  fo r  t h e  r e v o c a t io n  o f  
p r o b a t io n  for th e  violation of conditions im posed or 
engaging in  crim inal practices. Snyder v. S ta te , 496 
P.2d 62 (A laska 1972).

I n  o r d e r  to  r e v o k e  p r o b a tio n ,  th e  s ta te  m u st 
prove a  violation of a  specific condition of probation. 
H olton v. S ta te , 602 P.2d 1228 (A laska 1979).

T h is  s e c t io n  p r o v id e s  a n  in d e p e n d e n t  b a s is  
fo r  th e  c o u r t ’s t e r m in a t in g  p r o b a t io n  a t  any point 
du rin g  th e  period of th e  suspended  im position of 
sentence if  th e  p robationer engages in  crim inal p rac­
tices. B urre ll v. S ta te , 626 P.2d 1087 (A laska Ct. App.
1981).

R e v o c a tio n  o f  p r o b a t io n  b e fo re  t h e  p r o b a t io n ­
a r y  t e r m  b e g in s  does not im perm issibly ex tend  the  
te rm  in violation of AS 12.55.090(c). E nriquez  v. S ta te , 
781 P.2d 578 (A laska Ct. App. 1989).

W hen the  accused h as engaged in  “crim inal p rac ­
tices,” th e  sen tenc ing  court h a s  th e  au th o rity  to re ­
voke probation, even w hen the  p robationary  te rm  has 
no t yet commenced. E nriquez v. S ta te , 781 P.2d 578 
(A laska Ct. App. 1989).

P r o b a t io n  c a n  b e  r e v o k e d  on  th e  b a s i s  o f  a  
c o n v ic t io n  w h ic h  is  o n  a p p e a l  and , therefore, not 
y e t final. A lexander v. S ta te , 578 P.2d 591 (A laska 
1978).

P r i o r  n o t ic e  o f  c h a r g e s  r e q u i r e d .  — C o nstitu ­
tiona l due process does requ ire  th a t  a p robationer 
accused of v io la ting  a condition of h is  p robation  re ­
ceive prio r notice of th e  charges ag a in s t him  and  th a t  
h e  be given an  opportun ity  to m eet and re fu te  the
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charges. B urre ll v. S ta te , 626 P.2d 1087 (A laska Ct. 
App. 1981).

A s w e ll a s  i n d e p e n d e n t  d e te r m in a t io n  o f  g o o d  
c a u s e .  — T he req u irem en t of an  in d ependen t d e te r­
m ination  of good cause beyond m ere  proof of a  p roba­
tion  violation  for revocation of p robation  applies to 
cases involving suspended im positions of sentence 
u n d e r AS 12.55.080 and subsection (a) of th is  section, 
as well as to cases involving suspended  executions of 
sen tence un d er AS 12.55.080. Rich v. S ta te , 640 P.2d 
159 (A laska Ct. App. 1982).

S t a te ’s b u r d e n  in  s e e k in g  p r o b a t io n  r e v o c a ­
t io n  is to estab lish  a probation  violation by a prepon­
derance of th e  evidence. B urrell v. S ta te , 626 P.2d 
1087 (A laska Ct. App. 1981).

D is p o s it io n  o n  p r o b a t io n  r e v o c a tio n .  — The 
disposition w hen  probation  is revoked should be based 
on consideration  of all re lev an t m atte rs , including th e  
p ro b a tio n er’s original crime, h is in te rv en in g  conduct; 
an d  th e  v iolations of probation. Nix v. S ta te , 624 P.2d 
825 (A laska Ct. App. 1981).

IV. S E T T IN G  C O N V IC T IO N  A S ID E .

W h en  s e t - a s id e  o r d e r s  m a y  b e  e n te r e d .  — Set- 
aside  orders m ay  be en tered  only in  cases w here  a 
sentence has never form ally been im posed ag a in st th e  
defendant. R ichey v. S ta te , 717 P.2d 407 (A laska Ct. 
App. 1986); C ham pion v. S ta te , 908 P.2d 454 (A laska 
Ct. App. 1995).

W here th e  judge  had  a lready  rescinded de fen d an t’s 
suspended  im position of sentence and had form ally 
im posed sentence and defendant w as never d is­
charged from probation un d er subsection  (d), th e  
judge  h ad  no au th o rity  to se t aside h is conviction 
u n d e r subsection  (e). Richey v. S ta te , 717 P.2d 407 
(A laska Ct. App. 1986).

G r a n t in g  s e t - a s id e  a s  m a t t e r  o f  r i g h t :  — No 
affirm ative show ing or finding of reh ab ilita tio n  need 
be m ade before a set-aside is g ranted; ra th e r, a  set- 
aside should be g ran ted  as a m a tte r  of rig h t unless 
som e specific reason for den ial is  estab lished . 
W ickham  v. S ta te , 770 P.2d 757 (A laska Ct. App. 
1989).

N o tic e  o f  r e fu s a l  to  s e t  a s id e  c o n v ic t io n . —
Before a sen tencing  court m ay refuse to se t aside a 
conviction u n d e r subsection (e), th e  defendan t m u st 
be given notice th a t  th ere  is reason  to believe a 
se t-aside should no t be g ran ted , w ith  a precise s ta te ­
m en t of th e  reaso n  or reasons, and m u st be afforded 
an  opportun ity  for a  hearin g  on th e  se t-aside  issue. 
M ekiana v. S ta te , 707 P.2d 918 (A laska Ct. App. 1985), 
rev’d on o th er grounds, 726 P.2d 189 (A laska 1986).

E x p la n a t io n  b y  c o u r t .  — By enacting  th e  set- 
aside  language of subsection (e), th e  leg is la tu re  
clearly in ten d ed  to provide probationers who received 
a  suspended  im position of sentence w ith  th e  p rospect 
of a  c lean s la te  and  the  prom ise of a new  beg inn ing  
upon successful completion of probation; a sen tencing  
court cannot th w a r t  th is  legislative goal — or, for th a t  
m atte r, h in d er appellate  review  — by denying such 
re lie f w ithout explanation . M ekiana v. S ta te , 707 P.2d 

.918 (A laska C t. App. 1985), rev’d on o th er g rounds, 
726 P.2d 189 (A laska 1986).

C o r r e c t  r e m e d y  w h e r e  d e f e n d a n t  d i s c h a r g e d  
f ro m  p r o b a t io n  a n d  d e n ie d  s e t  a s id e  w ithou t 
p rio r notice and h earin g  w as not an  au tom atic  set- 
aside b u t a delayed h earin g  on th e  se t aside issue. 
S ta te  v. M ekiana, 726 P.2d 189 (A laska 1986).

E ffe c t  o f  s e t t i n g  a s id e  c o n v ic t io n  o n  r e g i s t r a ­
t io n  r e q u i r e m e n t .  — Applying th e  A laska Sex Of­

fender R eg istra tion  Act, AS 12.63.010 et seq., to a 
person  w hose conviction w as se t aside under this 
section, before th e  Act becam e specifically applicable 
to convictions th a t  w ere se t aside unconstitutionally  
in te rfered  w ith  th e  ind iv idual’s lib e rty  in te res ts  and 
w as no t justified  by a com pelling governm ental in ter­
est. Doe v. D ep’t  of Public Safety, 92 P.3d 398 (Alaska 
2004).

E ffe c t o n  p r o fe s s io n a l  c e r t i f ic a t io n  o f  s e ttin g  
a s id e  c o n v ic t io n . — N u rs in g  board, in denying an 
application  for certification as a  n u rse  aide, did not err 
in  considering  th e  ap p lican t’s previous felony forgery 
conviction, n o tw ith s tan d in g  th a t  th e  conviction had 
been se t aside; se ttin g  aside an  ind iv idual’s conviction 
does no t expunge th e  conviction from  th e  individual’s 
c rim inal record, and  the  app lican t rem ain ed  a person 
who w as “convicted” of a crim inal offense w ith in  the 
m ean in g  of AS 08.68.334(2). S ta te  v. P la tt, 169 P.3d 
595 (A laska 2007).

B e la te d  s e t - a s id e  h e a r in g  c o m p o r t in g  w ith  
d u e  p ro c e s s .  — A belated  set-aside h ea rin g  will not 
offend due process as long as th e  tr ia l court (1) 
considers only those facts ex is ting  a t  th e  tim e the 
p ro bationer w as d ischarged and (2) exp lains on the 
record its  reasons for denying a  se t aside. In  other 
w ords, th e  court m u st decide th e  se t-aside  question 
based upon an  evaluation  of th e  de fen d an t’s conduct 
a n d  situ a tio n  as of th e  d a te  of d ischarge from  proba­
tion. S ta te  v. M ekiana, 726 P.2d 189 (A laska 1986).

B e la te d  s e t - a s id e  h e a r in g  r e la te d  b a c k  to  d a te  
d e f e n d a n t  w a s  d is c h a r g e d  f ro m  p ro b a tio n , 
w here th e  defendan t com pleted probation  on a sus­
pended  im position of sentence an d  h ad  th e  conviction 
se t aside in  a  b e la ted  set-aside hearing . H ansen  v. 
S ta te , 824 P.2d 1384 (A laska Ct. App. 1992).

W h en  e x p u n g e m e n t  a u th o r iz e d .  — T he inher- 
~ en t~ au thonty  of courts to expuhjp~hrim m ai records 
did no t extend to  a  defendant who received a su s­
pended  sentence and  had  h is conviction se t aside after 
h e  com pleted probation, bu t who never estab lished  his 
factu al innocence nor challenged th e  conviction or the 
u nderly ing  a rre st; nor is th e re  au th o rity  to expunge a 
charge w hich w as dism issed because th e  s ta te  ob­
ta in e d  evidence in violation  of a  w a rran t, since nei­
th e r  th e  valid ity  of th e  su b stan tiv e  inform ation  nor 
fu n d am en ta l fa irness w as im plicated . Jo u rney  v. 
S ta te , 850 P.2d 663 (A laska Ct. App. 1993), a ff’d. 895 
P.2d 955 (A laska 1995).

E x p u n c t io n  n o t  p a r t  o f  s e t  a s id e .  — Expunction 
o f a d e fen d an t’s crim inal record is no t authorized 
u n d e r th e  se t-aside  provisions of subsection  (e). The 
d is tric t court lacked s ta tu to ry  a u th o rity  to order the 
c rim inal record expunged upon “d ischarge by the 
court w ith o u t im position of sen tence” and  th e  subse­
q u en t se ttin g  aside  of his conviction. Jo u rn ey  v. S tate. 
895 P.2d 955 (A laska 1995).

S e t- a s id e  c o n v ic t io n  n o t  to  b e  u s e d  fo r  im ­
p e a c h m e n t .  — The set-aside  provisions of th is  sec­
tion  “req u ire  a su b s tan tia l show ing of rehab ilita tion , 
w ith in  th e  m eaning  of A laska Rule of Evidence 609 
(d)(2). Accordingly, a prior conviction m ay  no t be relied 
on for im peachm ent purposes a fte r  i t  h as been se t 
aside  p u rsu a n t to th is  section. W ickham  v. S ta te . 844 
P.2d 1140 (A laska Ct. App. 1993).

S e t-a s id e  o r d e r  p r o p e r ly  d e n ie d .  — T ria l court 
p roperly  denied defendan t’s m otion to se t aside  his 
p rio r convictions because, a lthough  d e fen d an t’s three- 
y e a r p robationary  te rm  h ad  passed , d e fen d an t had  
m ade no effort to contact th e  D ep artm en t o f Correc­
tio n s or to  fulfill h is obligations; therefo re , d efendan t
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did po t successfully  com plete his probation. H anson v. 
S ta te , 210 P.3d 1240 (A laska Ct. App. 2009).

C o l la te r a l  r e fe r e n c e s .  — P roprie ty  of considering 
acts because of w hich p robation  w as revoked in im ­

posing sentence for original offense a fte r  revocation of 
probation. 65 ALR3d 1100.

S ec. 12.55.086. I m p r is o n m e n t  a s  a  c o n d i t io n  o f  s u s p e n d e d  im p o s it io n  o f  s e n ­
te n c e . (a) W hen the  im position of sentence is suspended u n d er AS 12.55.085, the  court 
may requ ire , as a special condition of probation, th a t  th e  defendant serve a  definite term  
of continuous or periodic im prisonm ent, no t to exceed the m axim um  term  of im prison­
m ent th a t  could have been imposed. The court m ay recom m end th a t the defendant serve 
all or p a r t  of th e  te rm  in a correctional res titu tio n  center.

(b) A d efendan t im prisoned u n d er th is section is en titled  to a deduction from the  term  
of im prisonm ent for good conduct u n d er AS 33.20.010. U nless otherw ise specified in  the 
order of suspension of im position of sentence, a defendant im prisoned u n d er th is  section 
is eligible for parole if  th e  term  of im prisonm ent exceeds one year and  is eligible for any 
work furlough, rehab ilita tion  furlough, or sim ilar program  available to o ther s ta te  
prisoners.

(c) I f  probation  is revoked and  th e  defendant is sentenced to im prisonm ent, the 
defendant shall receive credit for tim e served under th is  section. D eductions for good 
conduct u n d er AS 33.20.010 do not constitu te  “tim e served.” (§ 1 ch 32 SLA 1979; am  § 4 
ch 72 SLA 1985)

N O T E S  TO  D E C IS IO N S

F o r  l e g is la t iv e  h i s to r y  o f  t h i s  s e c tio n , see
Zurfluh v. S ta te , 620 P.2d 690 (A laska 1980).

R e tr o a c t iv e  a p p l ic a t io n .  — This section m ay be 
applied re trospec tive ly  to th e  153-day period betw een 
the decision in  State v. Boyne, 586 P.2d 1250 (A laska
1978) and  th e  effective d a te  o f th is  section. Z urfluh  v. 
State, 620 P.2d 690 (A laska 1980).

Logic u sed  by c ourt in  Zurfluh v. State, 620 P.2d 690 
(Alaska 1980), to m ake  th is  section re troactive  applies 
with equal force to  cases in  w hich sen tenc ings oc­
curred p rio r to th e  decision in  Boyne v. State, 586 P.2d 
1250 (A laska 1978), a nd e a s e s jn  w ;hich_sentencing 
took place a f te r  Boyne was decided, b u t before th is  
section took effect. W hittem ore  v. S ta te , 650 P.2d 411 
(Alaska Ct. App. 1982).

T h is  s e c t io n  h a s  n o  a p p l ic a t io n  to  a  c h i l d r e n ’s 
p ro c e e d in g . M.O.W. v. S ta te , 645 P.2d 1229 (A laska 
Ct. App. 1982).

W hen  j a i l  t im e  m a y  b e  im p o s e d  a s  c o n d i t io n  o f  
p ro b a tio n . — Im position of ja il tim e as a  special 
condition of p robation  is n o t au tho rized  u n d e r th e  
Alaska s ta tu te s  governing probation  generally. A laska 
law does, however, p e rm it th e  im position of ja il  tim e 
as a special condition of p robation  w hen  th e  im posi­
tion of sen tence is suspended  u n d e r AS 12.55.085, as 
provided by subsection  (a) of th is  section. W hittlesey  v. 
State, 626 P.2d 1066 (A laska 1980).

W hen it  w as no t im posed in  accordance w ith  sub ­
section (a) o f th is  section, th e  req u irem en t of ja il  tim e 
as a special condition of p robation  w as illegal, and  th e  
sentence m u st, therefore, be vacated  and  th e  case 
remanded for resen tencing . W hittlesey  v. S ta te , 626 
P.2d 1066 (A laska 1980).

120-day in c a r c e r a t i o n  r e q u i r e m e n t  fo r  p o s s e s ­
sion o f  m a r i j u a n a  f o r  sa le . — W here th e  superio r 
court suspended  th e  im position of sentence for posses­
ion  of m ariju an a  for purpose of sale and  placed

defendan t on probation  for a  period o f two years bu t 
required , as one of th e  conditions of his probation, 
th a t  defendan t serve 120 days of incarceration , the  
suprem e court held  th a t  th e  incarceration  requ ire­
m en t did no t am o u n t to  a n  excessive sentence a l­
though  recen tly  developed sen tencing  guidelines sug­
gested  a  sentence of no m ore th a n  30 days for a 
m ariju an a  sa le  involving th e  sam e q u a n tity  of the  
drug, for a first-tim e felony offender, since th e  sale of 
d rugs on school prem ises, as occurred in  th is  case, is 
particu la rly  objectionable. A nderson v. S ta te , 621 P.2d 

-  1345-(Alasfea 1981).—
S e n te n c e  o f  s ix  m o n th s ’ in c a r c e r a t i o n  a s  a  

c o n d it io n  o f  r e c e iv in g  a  s u s p e n d e d  im p o s it io n  
o f  s e n te n c e ,  upon conviction of one count of selling 
in toxicating  beverages w ithou t a  license in  a  local 
option area , w as no t clearly  m istaken , w here defen­
d a n t h ad  se t up  a  com m ercial en te rp rise , a lthough  of 
sh o rt duration , an d  sold a  p in t of w hiskey to  a  m an 
who m urdered  a  w om an shortly  a fte r  buying th e  
whiskey. W assillie v. S ta te , 790 P.2d 1385 (A laska Ct. 
App. 1990).

C r e d i t  a g a in s t  s e n te n c e .  — Upon revocation of 
probation, one is e n titled  to c redit ag a in st h is sen ­
tence on th e  orig inal offense for tim e spent, as a 
condition of probation , in  a  reh ab ilita tio n  program  
w hich im poses su b s ta n tia l restric tions on one’s free­
dom of m ovem ent and behavior. Lock v. S ta te , 609 
P.2d 539 (A laska 1980).

Q u o te d  in M angold v. S ta te , 613 P.2d 272 (A laska
1980).

S ta te d  in  S ta te  v. B rueggem an, 24 P.3d 583 (A laska 
Ct. App. 2001).

C ite d  in  Schm id v. S ta te , 615 P.2d 565 (A laska
1980); S ta te  v. F irs t N a t’l B ank, 660 P.2d 406 (A laska
1982); S ta te  v. H ernandez, 877 P.2d 1309 (A laska Ct. 
App. 1994).


