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A l a s k a  S t a t e  L e g i s l a t u r e

H o u s e  o f  R e p r e s e n t a t i v e s

"An Act adopting and relating to the Uniform Real Property 
Transfer on Death Act."

Sponsor Statement

HB 297, th e Uniform Real Property Transfer on Death Act (URPTODA), provides a sim ple, effective and 

affordable option for persons wishing to transfer real property upon their death. It will avoid the  

potentially lengthy and expensive process of probate. Currently, seven teen  states have adopted the Act 

or other similar legislation allowing "Transfer on Death (TOD) deeds. Other non-probate transfers of 

personal property at death som etim es, known as "will substitutes" orTODs are now com m on practice.

Under HB 297, real property can pass at death by a transfer on death (TOD) deed. The deed  is recorded 

before death with th e district recorder. Upon death the deed  automatically becom es effective. TOD 

d eed s are not subject to  the statute o f  wills. They do not operate and are revocable until the  

transferor's death. They are ineffective if the transferor d isposes of the property during his or her 

lifetime. HB 297 allows the beneficiary to disclaim th e transferred property. It does not affect the  

beneficiary's eligibility for public assistance or subject the property to  the beneficiary's creditors. It 

allows a stepped up basis (favorable tax treatm ent) upon the transferor's death. HB 297 will provide a 

valuable option to  Alaskans w ho may not need or cannot afford trusts, etc. and the probate process in 

passing property upon death. Yet it does not prohibit any other m ethod of passing th e property (e.g. 

gifts, wills, trusts, etc.); it simply provides another cheaper and efficient w ay of transferring real 

property upon death.

The bill was suggested by a retired constituent w ho believes it is an important alternative that should be 

perm itted in Alaska. The legislation is necessary because currently joint tenancy with the right of 

survivorship in real property is statutorily prohibited, except for tenancy by the entirety allowing 

surviving sp ouses to  take marital residences upon the other spouse's death. Thus this bill is necessary.

If you have any questions, p lease contact Representative Gruenberg's legislative aide, Miles Brookes, at 

465-4940.
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TO: Representative Kurt Olson, Chair
House Labor and Commerce Com m ittee

FROM: Representative Carl Gatto, Chair
House Judiciary Comm ittee

DATE: January 30, 2012

RE: HB 2 9 7 -  Uniform Real Property Transfer on Death Act (URPTODA)

f t * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * * *

Please consider this m em orandum  as a request for HB 297 to be heard by th e House Labor and 

Comm erce com m ittee. Please find the following attached;

>  H B297 (27-LS1237\M )
>  Sponsor Statem ent
> Sectional Analysis
>  Uniform Real Property Transfer on Death Act (National Conference o f  Commissioners on 

Uniform State Laws)
>  URPTODA Commentary from Uniform Law Commission
>  List o f States with URPTODA related enactm ents/active legislation

Thank you for considering my request for HB 297 to be scheduled in House Labor and Comm erce 

Com m ittee. Please contact my Judiciary Comm ittee Aide, Melanie Lesh, at 465-4990  with any 

questions.

C o m m i t t e e  M e m b e r s :
R e p . St e v e  T h o m p s o n , V ic e  C h a ir  

R e p . B o b  L y n n  
R e p . W es  K e l l e r  

R e p . L a n c e  P r u it t  
R e p . L in d s e y  H o l m e s  

R e p . M a x  G r u e n b e r g
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Why States Should Adopt U R P T ^P A  Page 1 o f  1

IfSI Uniform Law Commission
The National Conference of Commssjoners on Uniform State Laws Contact Us: 312.450.6600

W hy States Should Adopt U R P T O D A

The Uniform Real Property Transfer on Death Act (URPTODA) enables an owner of real property to pass the property simply and directly to a 
beneficiary on the owner’s death without probate. The property passes by operation of law by means of a recorded transfer on death (TOD) 
deed.During the owner's lifetime, the beneficiary of a TOD deed has no interest in the property and the owner retains full power to transfer or 
encumber the property or to revoke the deed. On the owner's death, the property passes to the beneficiary, much like the survivorship feature of 
joint tenancy.

The TOD deed offers a number of advantages over joint tenancy. Because the TOD deed does not convey an immediate interest to the 
beneficiary, the property is not subject partition or to the beneficiary’s creditors. The deed remains revocable, enabling the owner to make a 
different disposition of the property. It does not trigger an acceleration clause in a mortgage or a property tax reassessment during the 
transferor’s life. Nor does it create adverse Medicaid consequences for either the owner or the beneficiary.

A decedent routinely passes personal property to a named beneficiary outside of probate. Common examples include a beneficiary designation 
in a life insurance policy or pension plan, registration of securities in TOD form, and a pay on death bank account. But a straightforward, 
inexpensive, and reliable means of passing real property (which may be the decedent’s major asset) directly to a beneficiary is not generally 
available.

Thirteen states have previously enacted legislation authorizing a TOD deed: Missouri (1989), Kansas, Ohio, New Mexico, Arizona, Nevada. 
Colorado, Arkansas. Wisconsin, Montana, Oklahoma, Minnesota, and Indiana. The device is popular in those states and experience with it is 
favorable. The TOD deed has proved to be a useful addition to the tools available to an estate planner.

<&2010 The National Conference of Commissioners on Uniform State Laws Ail Rights Reserved

http://www.nccusl.org/Narrative.aspx?title=W hy States Should Adopt URPTODA 11/4/2011

http://www.nccusl.org/Narrative.aspx?title=Why
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IN  T H E  L E G IS L A T U R E  OF T H E  S T A T E  O F A L A S K A  

T W E N T Y -S E V E N T H  L E G IS L A T U R E  - S E C O N D  S E S S IO N

HO USE B ILL NO. 297

B Y  T H E  H O U S E  J U D IC IA R Y  C O M M IT T E E

Introduced: 1/25/12 
Referred:

J U P

A  B IL L  

F O R  A N  A C T  E N T IT L E D  

" A n  A c t  a d o p t in g  a n d  r e la t in g  to  th e  U n ifo r m  R e a l P r o p e r ty  T r a n s fe r  on  D e a th  A ct."

B E  IT  E N A C T E D  B Y  T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* S e c t io n  1. A S  13 is  am en ded  by ad din g  a n ew  chapter to  read:

C h a p te r  4 8 . U n ifo r m  R e a l P r o p e r ty  T r a n s fe r  o n  D e a th  A c t.

S ec . 1 3 .4 8 .0 1 0 . T r a n s fe r  on  d e a th  d eed  a u th o r iz e d . A n  in d iv id u al m ay  

transfer property to  on e or m ore b en efic iar ies  e ffe c tiv e  at the transferor's death by a 

transfer on  d eath  deed .

S ec . 1 3 .4 8 .0 2 0 . T r a n s fe r  o n  d ea th  d eed  r e v o c a b le . A  transfer on  death d eed  

is  revocab le  ev e n  i f  the deed  or another instrum ent con ta in s a contrary p rov ision .

S ec . 1 3 .4 8 .0 3 0 . T r a n s fe r  o n  d e a th  d e e d  n o n te s ta m e n ta r y . A  transfer on  

death d eed  is nontestam entary.

S ec . 1 3 .4 8 .0 4 0 . C a p a c ity  o f  tr a n s fe r o r . T h e cap acity  required to  m ake or  

rev o k e a transfer on  death d eed  is th e sam e as the cap acity  required to  m ak e a w ill.

S ec . 1 3 .4 8 .0 5 0 . R e q u ir e m e n ts . A  transfer on  death deed

(1 ) ex c ep t as o th erw ise  p rovid ed  in  (2 ) o f  th is section , m u st con ta in  the

HB0297a - 1 -
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essen tia l e lem en ts and form alities o f  a p roperly recordab le inter v iv o s  deed;

(2 )  m ust state that the transfer to  th e d esign ated  b en efic ia ry  is to  occu r  

at the transferor's death; and

(3 ) m ust be recorded b efore th e transferor's death in the p ub lic  records  

in the o f f ic e  o f  th e recorder in th e recording d istrict w h ere the property is  located .

S ec . 1 3 .4 8 .0 6 0 . N o tic e , d e liv e r y , a c c e p ta n c e , c o n s id e r a tio n  n o t  r e q u ir e d . A  

transfer on  d eath  d eed  is e ffe c tiv e  w ith ou t

(1 )  n o tic e  or d e liv ery  to , or accep tan ce by, th e d esign ated  b en efic iary  

during the transferor's life; or

(2 )  con sid eration .

S ec . 1 3 .4 8 .0 7 0 . R e v o c a tio n  b y  in s tr u m e n t  a u th o r iz e d ;  r e v o c a tio n  b y  a c t  

n o t p e r m itte d , (a) S u b ject to (b ) o f  th is section , an instrum ent is e ffe c tiv e  to revok e a  

recorded  transfer on  death  deed , or any part o f  it, o n ly  i f  the instrum ent

(1 )  is  on e o f  the fo llo w in g :

(A ) a transfer on  death d eed  that revok es th e d eed  or part o f  the  

deed  ex p re ss ly  or b y  in con sisten cy ;

(B ) an instrum ent o f  revoca tion  that ex p ress ly  rev o k es the d eed  

or part o f  the deed; or

(C ) an inter v iv o s  d eed  that ex p ress ly  rev o k es the transfer o n  

death d eed  or part o f  the deed; and

(2 ) is ack n o w led g ed  by th e transferor after the ack n o w led g m en t o f  the  

d eed  b ein g  revoked  and recorded  b efore  the transferor's death in the recording d istrict 

w h ere th e d eed  is recorded.

(b ) I f  a transfer on  death d eed  is m ade b y  m ore than o n e  transferor,

(1 )  revocation  b y  a transferor d o es  not a ffec t the d eed  as to  the in terest 

o f  another transferor; and

(2 ) a d eed  o f  jo in t  ow n ers is revok ed  o n ly  i f  it is  revok ed  b y  all o f  the  

liv in g  jo in t  ow n ers.

(c) A fter  a transfer on  death d eed  is recorded, it m ay  n ot b e revoked  b y  a 

revocatory  act o n  the d eed .

(d) T h is  sectio n  d o es not lim it the e f fe c t  o f  an inter v iv o s  transfer o f  the

HB 297 -2 -
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property.

S ec . 1 3 .4 8 .0 8 0 . E ffe c t  o f  tr a n s fe r  o n  d e a th  d e e d  d u r in g  tr a n s fe r o r 's  life .

D urin g a transferor's life , a transfer on  death d eed  d o es not

(1) a ffec t an interest or right o f  the transferor or an y  other ow ner, 

in c lu d in g  the right to  transfer or en cum ber the property;

(2 ) a ffec t an in terest or right o f  a  transferee, ev en  i f  th e transferee has  

actual or co n stru ctive  n o tice  o f  the deed;

(3 ) a ffe c t  an interest or right o f  a secu red  or u n secu red  creditor or 

future cred itor o f  the transferor, ev en  i f  the creditor has actual or con stru ctive  n o tice  o f  

th e deed;

(4 ) a ffec t the transferor's or d esign ated  b en eficiary 's e lig ib ility  for any  

form  o f  p u b lic  assistan ce;

(5 ) create a leg a l or eq u itab le interest in  favor o f  the d esign ated

b en eficiary; or

(6 ) su bject th e property to  c la im s or p ro cess  o f  a creditor o f  the  

d esign ated  b en efic iary .

S ec . 1 3 .4 8 .0 9 0 . E ffe c t  o f  tr a n s fe r  o n  d e a th  d eed  a t  tr a n s fe r o r 's  d e a th , (a)

E x cep t as o th erw ise  provided  in the transfer on  death d eed , in th is section , or in  

A S  1 3 .1 2 .2 0 3 , 1 3 .1 2 .7 0 2 , 1 3 .1 2 .7 0 6 , 1 3 .1 2 .7 0 7 , 1 3 .1 2 .8 0 3 , or 1 3 .1 2 .8 0 4 , on  the death  

o f  th e transferor, the fo llo w in g  ru les ap ply  to  property that is th e su bject o f  a transfer 

on  death d eed  and o w n e d  by the transferor at death:

(1 ) su bject to  (2 ) o f  th is  su b section , the interest in the property is 

transferred to  th e d esign ated  b en efic iary  under th e deed;

(2 ) the interest o f  a d esign ated  b en efic iary  is con tin gen t on  the 

d esign ated  b en efic ia ry  su rv iv in g  th e transferor; th e interest o f  a d esign ated  b en efic iary  

that fa ils  to  su rv ive the transferor lapses;

(3 ) su b ject to (4 )  o f  th is  su b section , concurrent in terests are transferred  

to  th e b en efic ia r ie s  in  equal and u n d iv id ed  shares w ith  n o  right o f  survivorsh ip;

(4 ) i f  the transferor has id en tified  tw o  or m ore d esign ated  b en efic ia r ies  

to  re ce iv e  concurrent in terests in the property, th e share o f  on e that lap ses or fa ils  for 

any reason  is transferred to the other or to  the others in  proportion  to  th e in terest o f

HB0297a -3 -
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each  in th e rem ain in g  part o f  th e property h eld  concurrently.

(b ) S ub ject to  A S  4 0 .1 7 , a b en efic iary  tak es the property su bject to  all 

co n v ey a n ce s , en cu m brances, a ssign m en ts, contracts, m ortgages, lien s , and other 

in terests to  w h ich  the property is su b ject at the transferor's death. For purposes o f  th is  

su b sectio n  and A S  4 0 .1 7 , the record ing  o f  the transfer on  death d eed  is con sid ered  to  

h ave occurred  at the transferor's death.

(c )  I f  a transferor is  a jo in t  o w n er  and is

(1 ) su rv ived  b y  on e or m ore other jo in t  ow n ers, th e  property that is  the  

su b ject o f  a transfer on  death d eed  b e lo n g s  to  the su rv iv in g  jo in t ow n er or ow n ers w ith  

right o f  su rvivorsh ip; or

(2 ) th e last su rv iv in g  jo in t ow ner, the transfer on  death d eed  is

e ffe c tiv e .

(d) A  transfer on  death d eed  transfers property w ith ou t coven an t or w arranty  

o f  title  ev en  i f  th e d eed  con ta in s a contrary p rov ision .

S ec . 1 3 .4 8 .1 0 0 . D isc la im e r . A  b en efic iary  m ay  d isc la im  all or part o f  the  

b en efic iary 's in terest as p rovided  b y  A S  13 .70  (U n iform  D isc la im er  o f  Property  

Interests A ct).

S ec . 1 3 .4 8 .1 1 0 . L ia b il ity  fo r  c r e d ito r  c la im s  a n d  s ta tu to r y  a llo w a n c e s , (a)

T o  th e ex ten t th e transferor's probate estate is in su ffic ien t to  sa tisfy  an a llo w ed  cla im  

aga in st th e estate or a statutory a llo w a n ce  to  a su rv iv in g  sp o u se  or ch ild , the estate  

m ay en force th e  liab ility  against property transferred at the transferor's death b y  a  

transfer on  death  d eed .

(b ) I f  m ore than on e property is  transferred b y  on e or m ore transfer on  death  

d eed s, th e liab ility  under (a) o f  th is sectio n  is apportioned  am on g  th e properties in  

proportion  to  their n et va lu es at the transferor's death.

(c )  A  p roceed in g  to  en fo rce  the liab ility  under th is  se c tio n  m u st b e  

co m m en ce d  n ot later than 18 m on th s after th e transferor's death.

S ec . 1 3 .4 8 .1 2 0 . O p tio n a l fo rm  o f  tr a n s fe r  on  d ea th  d e e d . T h e fo llo w in g  

form  m ay  be u sed  to  create a transfer on  death d eed . T h e p ro v is io n s o f  th is chapter  

go v ern  the e ffe c t  o f  th is or an y  other instrum ent u sed  to  create a transfer on  death  

deed .

HB 297 -4 -
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(front o f  form )

R E V O C A B L E  T R A N S F E R  O N  D E A T H  D E E D  

N O T IC E  T O  O W N E R

Y ou  sh ou ld  carefu lly  read a ll in form ation  on  th e other s id e  o f  

th is  form . Y o u  m a y  w a n t  to  c o n s u lt  a la w y e r  b e fo r e  u s in g  th is  fo rm .

T h is form  m ust be recorded  b efore your death, or it w ill  n ot be  

e ffec tiv e .

ID E N T IF Y IN G  IN F O R M A T IO N

O w n er or O w n ers M ak in g  T h is D eed:

Printed nam e M a ilin g  address

Printed n am e M a ilin g  address

L eg a l d escrip tion  o f  the property:

P R IM A R Y  B E N E F IC IA R Y /B E N E F IC IA R IE S

(P lea se  lis t  on e or m ore prim ary b en efic iar ies . Y o u  m ay  w an t to  

obtain  leg a l a d v ice  b efore listin g  m ore than on e prim ary b en efic iary . 

There is m ore than on e w a y  to  transfer property to  severa l p ersons.)

I d esign ate  the fo llo w in g  b en efic iary  i f  the b en efic iary  su rv ives

m e:

Printed  nam e M ailin g  address, i f  ava ilab le

A L T E R N A T E  B E N E F IC IA R Y /B E N E F IC IA R IE S  - O p tional

(Y o u  m ay  list on e or m ore alternate b en efic iar ies . Y o u  m ay  

w an t to  obtain  lega l a d v ice  b efore  listin g  m ore than on e alternate 

b en efic iary . T here is m ore than on e w a y  to transfer property to  several 

p erson s.)

I f  m y prim ary b en efic iary  d o es  not su rv ive m e, I d esign ate  the  

fo llo w in g  alternate b en efic iary  i f  that b en efic iary  su rv iv es m e:

-5-
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Printed  n am e M a ilin g  address, i f  ava ilab le

T R A N S F E R  O N  D E A T H

A t m y  death, I transfer m y  in terest in th e d escrib ed  property to  

th e  b en efic ia r ie s  as d esign ated  ab ove.

B e fo r e  m y  death, I h ave the right to  revok e th is deed . 

S IG N A T U R E  O F O W N E R  O R  O W N E R S  M A K IN G  T H IS  D E E D

Signature D ate

S ignature D ate

A C K N O W L E D G M E N T

State o f ___________________________________________________ Judicial

D istr ic t (or C ou n ty  o f ________________________________ or M u n ic ip a lity  o f

 )

T h e fo reg o in g  instrum ent w a s ack n o w led g ed  b efore  m e th is  

(date) b y  (nam e o f  person  w h o  ack n ow led ged ).

S ignature o f  P erson  T aking  

A ck n o w le d g m en t

T itle  or R ank

S eria l N um ber, i f  any  

(back  o f  form )

C O M M O N  Q U E S T IO N S  A B O U T  T H E  U S E  O F T H IS  F O R M

W h a t  d o e s  th e  T r a n s fe r  on  D e a th  (T O D ) d e e d  d o ?  W hen  you  

d ie , th is d eed  transfers the d escrib ed  property, su bject to  an y  lien s or 

m ortgages (or other en cu m b ran ces) on the property at you r death. 

Probate is n o t required. T h e T O D  d eed  has no e ffe c t  until y o u  d ie. Y ou  

can  revok e it at any tim e. Y o u  are a lso  free to  transfer the property to  

so m eo n e  e ls e  during you r life tim e. I f  you  do n ot o w n  any interest in  the

-6-
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property w h en  y o u  d ie, th is d eed  w ill h ave n o  effec t.

H o w  d o  I m a k e  a  T O D  d e e d ?  C om p lete  th is form . H ave it 

a ck n o w led g ed  b efore a notary p u b lic  or other in d iv idu al authorized  by  

la w  to  take a ck n ow led gm en ts. R ecord  the form  in each  recording  

district w h ere  an y  part o f  the property is located . T h e form  has no  

e ffe c t  u n less  it is ack n o w led g ed  and recorded  b efore your death.

Is  th e  " leg a l d e sc r ip tio n "  o f  th e  p r o p e r ty  n e c e ssa r y ?  Y es.

H o w  d o  I  fin d  th e  " leg a l d e sc r ip tio n "  o f  th e  p r o p e r ty ?  T his  

in form ation  m ay  be on  the d eed  y o u  rece iv ed  w h en  y o u  b ecam e an 

o w n er o f  th e property. T h is in form ation  m ay a lso  be ava ilab le  in the  

o ff ic e  o f  the recorder in  the record ing  d istrict w here the property is 

located . I f  y o u  are not a b so lu te ly  sure, con su lt a law yer.

C a n  I  c h a n g e  m y  m in d  b e fo r e  I  r e c o r d  th e  T O D  d e e d ?  Y es . 

I f  y o u  h ave n o t y e t  recorded  the d eed  and w an t to  ch an ge you r m ind, 

s im p ly  tear up or o th erw ise  destroy  th e deed.

H o w  d o  I  " reco rd "  th e  T O D  d e e d ?  T ak e the co m p leted  and  

a ck n o w led g ed  form  to the o ff ic e  o f  th e recorder in  th e record ing  district 

w h ere  the property is located . F o llo w  the in stru ctions g iv e n  b y  the  

recorder to  m ak e the form  part o f  th e  o ffic ia l property records. I f  the 

property is in  m ore than o n e  record ing  d istrict, y o u  sh ou ld  record  the  

d eed  in each  recording district.

C a n  I  la te r  r e v o k e  th e  T O D  d eed  i f  I  c h a n g e  m y  m in d ?  Y es . 

Y o u  can rev o k e th e T O D  d eed . N o  on e, in clu d in g  th e b en efic iar ies , can  

p revent y o u  from  revok in g  the deed .

H o w  d o  I r e v o k e  th e  T O D  d eed  a f te r  it is  r e c o r d e d ?  There  

are three w a y s  to  revoke a recorded  T O D  deed: (1 ) C om p lete  and  

a ck n o w led g e  a revoca tion  form , and record it in  each  record ing  district 

w h ere th e property is located . (2 ) C om p lete  and a ck n o w led g e  a n ew  

T O D  d eed  that d isp o ses  o f  the sa m e property, and record  it in each  

record ing  d istrict w here the property is located . (3 ) T ransfer the 

property to  so m eo n e  e lse  during you r life tim e b y  a recorded  d eed  that
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ex p ressly  rev o k es the T O D  d eed . Y o u  m ay  n ot rev o k e th e T O D  d eed  

by w ill.

I am  b e in g  p r e s su r e d  to  c o m p le te  th is  fo r m . W h a t  sh o u ld  I

d o ?  D o  n ot co m p lete  th is  form  under pressure. S eek  h elp  from  a trusted  

fa m ily  m em ber, friend, or law yer.

D o  I n eed  to  te ll  th e  b e n e f ic ia r ie s  a b o u t  th e  T O D  d e e d ?  N o ,  

but it is recom m en d ed . S ecrecy  can ca u se  later co m p lica tio n s and  

m igh t m ake it easier  for others to  co m m it fraud.

I  h a v e  o th e r  q u e s t io n s  a b o u t  th is  fo r m . W hat sh ou ld  I do?

T h is form  is  d esign ed  to  fit som e but not all situ ation s. I f  y o u  h ave  

other q u estion s, y o u  are en cou raged  to  co n su lt a law yer.

S ec . 1 3 .4 8 .1 3 0 . O p tio n a l fo rm  o f  r e v o c a tio n . T h e fo llo w in g  form  m ay be 

u sed  to  create an instrum ent o f  revoca tion  under th is  chapter. T h e p ro v isio n s o f  th is 

chapter govern  th e  e ffe c t  o f  th is  or any other instrum ent u sed  to  revok e a transfer on  

death d eed .

(front o f  form )

R E V O C A T IO N  O F T R A N S F E R  O N  D E A T H  D E E D  

N O T IC E  T O  O W N E R

T h is revocation  m ust be recorded  b efore  y o u  d ie  or it w ill not 

be e ffe c tiv e . T h is revocation  is e f fe c tiv e  o n ly  as to  th e in terests in  the  

property o f  ow n ers w h o  sign  th is revocation .

ID E N T IF Y IN G  IN F O R M A T IO N

O w n er or O w n ers M ak in g  T h is R evocation :

Printed n am e M ailin g  address

Printed nam e M a ilin g  address

L ega l d escrip tion  o f  the property:

R E V O C A T IO N

I rev o k e all m y p rev iou s transfers o f  th is  property b y  transfer on
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death deed .

S IG N A T U R E  O F O W N E R  O R  O W N E R S  M A K IN G  T H IS  

R E V O C A T IO N

Signature D ate

S ignature D ate

A C K N O W L E D G M E N T

S tate o f ___________________________________________________ Judicial

D istr ic t (or C ou n ty  o f ________________________________ or M u n ic ip a lity  o f

 )

T he forego in g  instrum ent w a s a ck n o w led g ed  b efore m e th is  

(date) b y  (n am e o f  person  w h o  a ck n o w led g ed ).

S ignature o f  P erson  T aking  

A ck n o w led g m en t

T itle  or R ank

Serial N um ber, i f  any  

(back  o f  form )

C O M M O N  Q U E S T IO N S  A B O U T  T H E  U S E  O F T H IS  F O R M

H o w  d o  I u se  th is  fo rm  to  r e v o k e  a T r a n s fe r  o n  D e a th  

(T O D ) d e e d ?  C om p lete  th is  form . H ave it ack n o w led g ed  b efore a 

notary p u b lic  or other in d iv idu al authorized  to  take ack n o w led g m en ts. 

R ecord  the form  in the p u b lic  records in the o ff ic e  o f  th e recorder in 

each  record ing  district w h ere th e property is located . T h e form  m u st be 

a ck n o w led g ed  and recorded b efore your death or it has no effec t.

H o w  d o I  f in d  th e  " leg a l d e sc r ip tio n "  o f  th e  p r o p e r ty ?  T h is  

in form ation  m ay  b e on  the T O D  d eed . It m ay  a lso  b e ava ilab le  in the  

o ff ic e  o f  th e  recorder in the record ing  d istrict w h ere th e property is
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located . I f  you  are not a b so lu te ly  sure, con su lt a law yer.

H o w  d o  I  " r ec o rd "  th e  fo r m ?  T ake the co m p leted  and  

a ck n o w led g ed  form  to th e o f f ic e  o f  the recorder in the record ing  d istrict 

w h ere th e property is located . F o llo w  the instructions g iv e n  b y  the  

recorder to  m ake th e form  part o f  the o ffic ia l property records. I f  the  

property is located  in m ore than on e recording district, y o u  should  

record th e form  in each  o f  th o se  record ing  d istricts.

I am  b e in g  p r e s su r e d  to  c o m p le te  th is  fo r m . W h a t  sh o u ld  I  

d o ?  D o  n ot co m p lete  th is  form  under pressure. S eek  h elp  from  a trusted  

fa m ily  m em ber, friend, or law yer.

I h a v e  o th e r  q u e s t io n s  a b o u t  th is  fo rm . W h a t  sh o u ld  I  d o?

T h is form  is d esign ed  to  fit som e but not all situations. I f  y o u  h ave  

other q u estion s, con su lt a law yer.

S ec . 1 3 .4 8 .1 4 0 . N o n e x c lu s iv ity . T h e p ro v isio n s o f  th is  chapter do not a ffect  

any m eth od  o f  transferring property o th erw ise  perm itted under the law  o f  th is state.

S ec . 1 3 .4 8 .1 5 0 . U n ifo r m ity  o f  a p p lic a t io n  a n d  c o n s tr u c t io n . In ap p ly in g  and  

con stru in g  th is uniform  act, con sid eration  shall b e  g iv e n  to  the n eed  to  prom ote  

u n iform ity  o f  th e law  w ith  resp ect to its su bject m atter am ong the states that en act it.

S ec . 1 3 .4 8 .1 6 0 . R e la t io n s h ip  to  E le c tr o n ic  S ig n a tu r e s  in  G lo b a l an d  

N a tio n a l C o m m e r c e  A c t. T he p ro v isio n s o f  th is chapter m o d ify , lim it, and su persede  

15 U .S .C . 7001  -  7031 (E lectron ic  S ignatures in G lob a l and N a tio n a l C om m erce A ct), 

but do n ot m o d ify , lim it, or su persede 15 U .S .C . 7 0 0 1 (c )  or authorize e lectron ic  

d eliv ery  o f  any o f  the n o tices  d escrib ed  in 15 U .S .C . 7 0 0 3 (b ).

S ec . 1 3 .4 8 .1 9 0 . D e f in it io n s . In th is chapter,

(1 )  "beneficiary" m ean s a person  w h o  re ce iv e s  property under a 

transfer on  death deed;

(2 )  "designated beneficiary"  m ean s a person  d esign ated  to  rece iv e  

property in  a transfer on  death deed;

(3 )  "joint ow ner" m ean s an in d iv idu al w h o  is a tenant b y  th e entirety, 

w h o  is an ow n er  o f  com m u n ity  property w ith  a right o f  su rvivorsh ip , or w h o  o th erw ise  

o w n s  property concurrently  w ith  o n e  or m ore other in d iv id u als w ith  a right o f
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su rvivorsh ip , but d o es  not in clu d e an in d iv idu al w h o  is a tenant in co m m o n  or other 

ow n er o f  co m m u n ity  property w ith ou t a right o f  su rvivorsh ip  or w h o  is a jo in t tenant, 

other than an in d iv idu al w h o  is a tenant b y  the entirety;

(4 ) "person" m ean s an in d iv idu al, corporation , b u sin ess  trust, estate, 

trust, partnership, lim ited  liab ility  com p an y , assoc ia tion , jo in t venture, p u b lic  

corporation, govern m en t or governm ental su b d iv ision , a g en cy , or instrum entality , or 

any other lega l or com m ercia l entity;

(5 ) "property" m ean s an interest in real property located  in th is state  

w h ich  is transferab le on  the death o f  th e ow ner;

(6 ) "transfer on  death deed" m ean s a d eed  authorized  under th is

chapter;

(7 ) "transferor" m ean s an in d iv idu al w h o  m ak es a transfer on  death

deed .

S ec . 1 3 .4 8 .1 9 5 . S h o r t  t it le . T h is chapter m ay be c ited  as the U n iform  R eal 

Property T ransfer on  D eath  A ct.

* S ec . 2 . A S  1 3 .7 0 .1 0 0 (e )  is am ended  to  read:

(e ) In the ca se  o f  an in terest created  by a b en efic iary  d esign ation  th a t  is  

d isc la im e d  [M A D E ] b efore  [T H E  T IM E ] the d esign ation  b eco m e s  irrevocab le, th e  

[A ] d iscla im er sh all be d elivered  to  th e p erson  m akin g  the b en efic ia ry  d esign ation .

* S ec . 3 . A S  1 3 .7 0 .1 0 0 (f)  is am ended  to  read:

(f)  In the ca se  o f  an interest created  by a b en efic iary  d esign ation  th a t  is 

d isc la im e d  [M A D E ] after [T H E  TIM E] the d esign ation  b eco m e s  irrevocab le, th e  [A] 

d iscla im er o f  an  in te r e s t  in

f i t  p e r s o n a l p r o p e r ty  shall b e  d elivered  to the p erson  o b liga ted  to  

distribute the in terest; a n d

(21 re a l p r o p e r ty  sh a ll b e  r e c o r d e d  in th e  o f f ic e  o f  th e  r e c o r d e r  in  

th e  r e c o r d in g  d is tr ic t  w h e r e  th e  re a l p r o p e r ty  th a t  is th e  su b je c t  o f  th e  d isc la im e r  

is lo c a te d .

* S ec . 4 . A S  1 3 .7 0 .1 3 0  is am en ded  to  read:

S ec . 1 3 .7 0 .1 3 0 . R e c o r d in g  o f  d is c la im e r . I f  an instrum ent transferring an 

in terest in or p ow er over property su bject to  a d iscla im er is required  or perm itted  by
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law  to  be filed , recorded , or reg istered , th e d iscla im er m ay  be filed , recorded, or 

registered  as required or perm itted  by law . E x c e p t  a s  o th e r w ise  p r o v id e d  in  

A S  1 3 .7 0 .1 0 0 (f)(2 L  fa ilu r e  [F A IL U R E ] to f ile , record, or reg ister th e d iscla im er d o es  

n ot a ffec t its v a lid ity  as b etw een  the d iscla im an t and p ersons to  w h o m  the property  

in terest or p ow er p a sses  b y  reason  o f  th e d iscla im er.

* S ec . 5 . T h e u n co d ified  law  o f  the State o f  A la sk a  is am ended  b y  ad din g a n ew  section  to  

read:

A P P L IC A B IL IT Y . T h is A ct ap p lies to  a transfer on  death d eed  m ade before, on, or 

after the e ffe c tiv e  date o f  th is A c t  b y  a transferor d y in g  on  or after the e ffe c tiv e  date o f  th is  

A ct. In th is section , "transfer on  death deed" and "transferor" h ave the m ean in gs g iv en  in  

A S  1 3 .4 8 .1 9 0 , en acted  by sec . 1 o f  th is A ct.
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f b u s  w  i o y f
p U l h  k c C Wi v \ vvv/

5VV f ̂  ̂ C K f ) c  s  lo lX/
R e: H B  2 9 7 :  U n ifo r m  R e a l P ro p er ty  T ra n sfer  o n  D e a th  A c t

February 15 ,2012

T o: R e p r e se n ta t iv e  K urt O ls o n  
R e p r e se n ta t iv e  C arl G atto

D e a r  R e p r e se n ta t iv e s  O ls o n  a n d  G atto:

O n  January 2 5 , 2 0 1 2 ,  H o u s e  J u d ic ia ry  in tr o d u ce d  H B  2 9 7 ,  "A n A c t  a d o p tin g  an d  r e la t in g  to  th e  

U n ifo r m  R e a l P ro p er ty  T r a n sfe r  o n  D e a th  A ct."  T h is  b i l l  h a s  b e e n  referred  to  H o u s e  L ab or an d  
C o m m e r c e  a n d  th e  H o u se  J u d ic ia ry  C o m m itte e  o f  w h ic h  y o u  are th e  r e s p e c t iv e  ch a ir p e rso n s .

B y  w a y  o f  b a c k g r o u n d  o n  Jan uary  1 2 , 2 0 1 0 , a  la w  p r o fe s so r  w h o  w a s  o n e  o f  th e  d rafters o f  th is  
U n ifo r m  A c t  w a s  in v ite d  to  sp e a k  b e fo r e  th e  E sta te  P la n n in g  an d  P ro b a te  s e c t io n  m e e t in g  o f  th e  
A la s k a  B ar A s s o c ia t io n  r e g a rd in g  th is  A c t. In  a ll m y  y ea r s  a s  a  s e c t io n  ch a ir  o f  th e  E sta te  
P la n n in g  an d  P rob ate  s e c t io n  o f  th e  A la sk a  B a r  A s s o c ia t io n  I h a v e  n e v e r  s e e n  a  m e e t in g  so  w e l l  
a tten d ed , so  d e e p  w e r e  th e  c o n c e r n s  o f  a tto r n e y s  w h o  p ra c tic e  in  th is  area. T h er e  w e r e  fu lly  o v e r  
a  h u n d red  a tto r n e y s  in  a tte n d a n c e . N o t  su rp r is in g ly  s o m e  o f  th e  a tto r n e y s  in  a tte n d a n c e  w e r e  rea l 
es ta te  a tto r n e y s  w h o  re p r e se n te d  t it le  c o m p a n ie s . It is  m y  d is t in c t  m e m o r y  th a t th is  b ill  w a s  
u n fa v o r a b ly  r e c e iv e d  b y  m o s t  o f  th e  a tte n d e e s  b e c a u se  o f  th e  m a n y  is s u e s  su rro u n d in g  th e  d e ta ils  
o f  th is  b ill.  S o m e , b u t b y  n o  m e a n s  a ll, th e  c o n c e r n s  th a t w e r e  r a ised  in c lu d ed :

1. th e  p a y m e n t  o f  cr ed ito r  c la im s , p a rticu la r ly  b e c a u se  a  d e c e d e n t ’s rea l e s ta te  is  ty p ic a lly  th e  

la r g e st  a s s e t  in  th e  esta te;

2 . t it le  p r o b le m s  fo r  t it le  in su r a n c e  c o m p a n ie s , w h o  m u st  p a ss  o n  w h e th e r  a  t it le  is  in su r a b le  an d  
th u s m a rk eta b le  at th e  t im e  o f  sa le ;

3 . th e  d e fe a t  o f  a  te s ta to r ’s  in te n t io n s  w h e r e  th e  d e e d  c o n tr a v e n e s  th e  te s ta to r ’s  in te n tio n s  as 
e v id e n c e d  b y  th e  te s ta to r ’s  w i l l  or tru st, or th e  in te sta te  s u c c e s s io n  la w s  i f  th e  d e c e d e n t  d ie s  

w ith o u t  a  w ill;

4 . l im it in g  th e  o p tio n s  that m ig h t  o th e r w ise  b e  a v a ila b le  i f  th e  h e ir s  n e e d  p r o te c t io n  b e c a u se  o f  
th e ir  o w n  sp e c ia l  n e e d s  or cr ed ito r  is s u e s .

N o t  su r p r is in g ly  g iv e n  th e  u p roar th is  U n ifo r m  A c t  crea ted  b a c k  in  2 0 1 0 ,  th is  A c t  w a s  n o t  
in tr o d u ce d  a s  a b il l  at th a t t im e .

O n  T u e s d a y , F eb ru ary  14 , 2 0 1 2 ,  b e fo r e  m e m b e r s  o f  th e  E sta te  P la n n in g  an d  P ro b a te  S e c t io n , I 
m e n tio n e d  th e  fa c t  that th is  A c t  w a s  r e c e n tly  in tr o d u ce d  as a  b ill.  T h ere  s e e m e d  to  b e  a  w id e  
d iv e r g e n c e  o f  o p in io n  re g a rd in g  th e  b i l l ’s m e r its , w ith  1 or 2  m e m b e r s  b e in g  in  su p p ort o f  th e  
b ill  b u t m o s t  o f  th e  m e m b e r s  v ie w in g  it  n e g a t iv e ly  an d  a s  p o te n tia l b r e e d in g  g ro u n d  fo r  lig a t io n .  
A lth o u g h  th e  p ro s an d  c o n s  w e r e  b r ie f ly  d is c u s s e d , I b e l ie v e  I c a n  c o n f id e n t ly  sa y  th ere  w a s  
a lm o s t  u n a n im o u s  a g r e e m e n t th a t w e  a s  a tto r n e y s , w h e th e r  in it ia lly  fo r  or a g a in s t  th e  A c t ,



n e e d e d  m o r e  t im e  to  s tu d y  th e  A c t , p a rticu la r ly  b e c a u s e  "the d e v il  is  in  th e  d eta ils"  as is  th e  c a s e  
w ith  m o s t  o f  th e  U n ifo r m  A c ts  that c o m e  b e fo r e  th e  le g is la tu r e .

It w o u ld  b e  h o p e d  th a t th is  b il l  w o u ld  sta y  in  y o u r  r e s p e c t iv e  c o m m it te e s  to  g iv e  u s  t im e  as  
a tto r n e y s  to  fo r m  a  s tu d y  g ro u p  t im e  to  s tu d y  th is  b ill ,  an d  p erh a p s r e c o m m e n d  im p r o v e m e n ts  to  
th e  b ill  in s te a d  o f  b e in g  s tu c k  w ith  a  bad  la w  w h e r e  r e m e d ia l le g is la t io n  w o u ld  b e  n e c e s s a r y  to  
f ix  p r o b le m s  that c o u ld  h a v e  b e e n  averted .

I f  y o u  h a v e  a n y  q u e s t io n s , p le a s e  d o  n o t h e s ita te  to  c a ll  m e .

K in d e s t  reg a rd s,

S te p h e n  E . G reer , E sq .
P .O . B o x  2 4 2 9 0 3  
A n c h o r a g e , A K  9 9 5 2 4  
( 9 0 7 )  5 6 1 - 5 5 2 0  w o r k  

( 9 0 7 )  5 6 3 - 5 0 2 0  fa x

P h y s ic a l ad d ress:

4 0 5  W . 3 6 th  A v e . # 2 0 0  
A n c h o r a g e , A K  9 9 5 0 3



Kieran -

Thanks for your report. I do not know the identity of the Alaska Bar speaker in 2010. Deborah O'Reagan, 

exec director o f the Assoc, no doubt would. I will try to call her tom orrow and get back with you.

As for the concerns, it is relevant that all the jurisdictions having adopted th e Act appear to  have had no 

problems. At least their Acts have not been repealed. Attorneys, title com panies, creditors and grantees 

seem  to  have had no problem with th e Act. Naturally, the Act rightly and econom ically will elim inate 

unnecessary attorney and probate fee s  in those cases w here th e grantor desires to  utilize th e benefits it 

presents. Alaska already allows joint tenancy ownership of personal property, including m assive bank 

accounts, vehicles and other valuable assets.

Why does Alaska restrict joint ownership of real property, with right of survivorship, solely to  married 

couples? It makes no sense! It might even be in violation of the Constitution.

Thanks again for keeping m e informed. I'll be back in touch with you tomorrow.

As an aside, attorneys generally need not require the Legislature to com pel the public to  em ploy their 

services. When needed , they are sought voluntarily by the public. It does not surprise m e that the Bar's 

Estate and Probate section  would prefer that this Bill not be enacted. However, the sam e body se e s  no 

objection to  creating trusts that they maintain are wholly beyond th e reach of the decedent's creditors.

Best regards,

Stan Ditus.



Miles,

The ULAs and supplem ents have not been updated yet to  reflect th e five enactm ents in 2011. Manual 

redlines of each enactm ent are attached here.

By way of history o f the issue and the act, ULC promulgated URPTODA in 2009, and it was available to  

states for the first tim e in 2010. Prior to  the act's promulgation, thirteen states had pre-existing TOD 

deed  laws -  the oldest in Missouri was enacted in 1989. Since URPTODA's availability, it has been  

considered by Hawaii, Illinois, Nebraska, Nevada, North Dakota, Oklahoma, Oregon, South Dakota, and 

Utah. As discussed above, Hawaii, Illinois, Nevada, North Dakota, and Oregon have all adopted a version 

of the act and Nebraska appears poised to do so shortly. Of the five enactm ents so  far, all of them  have 

som e local tailoring, and Illinois, Nevada, and Oregon are considered "substantially similar" to  the  

uniform act, having som e (in som e cases significant) departure from form. Nevada was starting from  

pre-existing law, and trying to  conform as much as possible to  the uniform act without disrupting what 

they  already do and know; Illinois and Oregon w ere slightly different cases, in that they started with our 

model prior to a Bar/Law Revision review and cam e out with a fair am ount of local flavor over a year 

later. Upon passage, Nebraska would join this group. Oklahoma had a pre-existing statute, and w e have 

no information about why conforming am endm ents w ere not com pleted. In South Dakota and Utah, 

the questions that w ere raised w ere essentially the sam e as those encountered  in other states, and 

currently being raised in Alaska to som e degree. Neither state has reintroduced th e bill this session  

(many states are in short session or budget only session), but w e will be working with our 

Commissioners in those states to  se e  if any problems can be ironed out using lessons from states where 

it has been successfully enacted.

W e look forward to  our next discussion with you and Rep. Gruenberg this coming Friday, to discuss your 

questions and the general issues that w e have seen  raised around the country.

Thank you,

Kieran

Kieran Marion

Uniform Law Commission (NCCUSL) 

(312 )450 -6621  (Direct)



kmarion@ uniformlaws.org

www.uniform laws.org

mailto:kmarion@uniformlaws.org
http://www.uniformlaws.org
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UNIFORM REAL PROPERTY TRANSFER ON DEATH ACT

Prefatory Note

O n e o f  the m ain  in n ovation s in  the property law  o f  the tw en tieth  century has b een  the  
d ev e lo p m en t o f  a sse t-sp ec ific  w il l  substitutes for the transfer o f  property at death. B y  th ese  
m ech a n ism s, an ow n er m ay  d esign ate  b en efic iar ies  to rece iv e  th e property at th e o w n e r’s death  
w ith ou t w a itin g  for probate and w ith ou t th e b en efic iary  d esign ation  n eed in g  to co m p ly  w ith  the  
w itn e ss in g  requirem ents o f  w ills . E xam p les o f  sp ec ific  a sse ts that today rou tin e ly  p ass ou tsid e o f  
probate in c lu d e  the p roceed s o f  life  insurance p o lic ie s  and p en sio n  p lans, secu rities registered  in  
transfer on  death (T O D ) form , and funds h e ld  in  p ay  on  death (P O D ) bank  accounts.

T oday, nonprobate transfers are w id e ly  accep ted . T h e trend has largely  fo cu sed  on  assets  
that are p erson a l property, su ch  as the assets describ ed  in  the p reced in g  paragraph. H ow ever , 
lon g -stan d in g  u n iform  la w  sp eak s m ore broadly. S ectio n  6-101  o f  the U n iform  Probate C ode  
(U P C ) provid es: “A provision fo r  a nonprobate transfer on death in an insurance p o licy , 
contract o f  em p loym en t, b ond , m ortgage, p rom issory  n ote , certifica ted  or uncertificated  security, 
accoun t agreem en t, cu stod ia l agreem ent, d ep o sit  agreem en t, com p en sa tion  p lan , p en sio n  plan, 
in d iv id u a l retirem ent p lan , em p lo y ee  b en efit  plan, trust, conveyance, deed o f  gift, m arital 
property agreem en t, or other written instrument o f  a similar nature is nontestamentary” 
(em p h asis su pp lied).

A  sm all but g ro w in g  n um ber o f  ju r isd iction s h ave im p lem en ted  th e p rin cip le o f  U P C  §6-  
101 b y  en actin g  statutes p rov id in g  an a sse t-sp ec ific  m ech an ism  for the nonprobate transfer o f  
land. T h is is d on e b y  perm itting  ow n ers o f  in terests in real property to  ex ecu te  and record  a 
transfer on  death (T O D ) d eed . B y  this d eed , the ow n er id en tifie s  the b en efic ia ry  or b en efic iar ies  
w h o  w ill  su cceed  to the property at the o w n e r’s death. D urin g  the o w n e r’s life tim e, the 
b en efic ia r ies  h a v e  n o  in terest in  the property, and the ow n er retains fu ll p o w er  to  transfer or 
en cu m ber the property or to rev o k e the T O D  deed.

T hirteen  states h ave en acted  statutes au th orizin g T O D  d eed s. In th e ch ro n o lo g ica l order 
o f  the sta tu tes’ en actm en t, the states are: M issou ri (1 9 8 9 ), K an sas (1 9 9 7 ), O h io  (2 0 0 0 ), N e w  
M e x ic o  (2 0 0 1 ), A rizon a  (2 0 0 2 ), N ev a d a  (2 0 0 3 ), C olorado (2 0 0 4 ), A rkansas (2 0 0 5 ), W isc o n s in  
(2 0 0 6 ), M on tana (2 0 0 7 ), O k lah om a (2 0 0 8 ), M in n esota  (2 0 0 8 ), and Indiana (2 0 0 9 ).

T h e tim e is ripe for a U n ifo rm  A ct to facilita te this em erg in g  form  o f  nonprobate transfer  
and to b rin g  u n iform ity  and clarity  to its u se  and operation.
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UNIFORM REAL PROPERTY TRANSFER ON DEATH ACT

SECTION 1. SHORT TITLE. T h is [act] m ay  be c ited  as the U n iform  R eal Property  

Transfer on  D eath  A ct.

SECTION 2. DEFINITIONS. In th is  [act]:

(1 )  “B en efic iary” m ean s a person  that rece iv es  property under a transfer on  death deed.

(2 ) “D esig n a ted  b en efic iary” m eans a p erson  d esign ated  to re ce iv e  property in a transfer 

on  death deed.

(3 )  “Joint o w n er” m ean s an in d iv idu al w h o  o w n s property con cu rren tly  w ith  on e or m ore  

other in d iv id u a ls w ith  a right o f  survivorsh ip . T he term  in clu d es a jo in t ten an t[,][ and] [ow n er o f  

com m u n ity  property w ith  a right o f  su rv ivorsh ip [,][ and tenant b y  the entirety]. T h e term  d oes not 

in clu d e a tenant in  co m m o n  [or ow n er o f  com m u n ity  property w ith ou t a right o f  su rvivorsh ip],

(4 )  “P erson ” m ean s an in d iv id u a l, corporation, b u sin ess  trust, estate, trust, partnership, 

lim ited  liab ility  com p an y , a sso c ia tio n , jo in t venture, p u b lic  corporation, govern m en t or 

govern m en ta l su b d iv is io n , agen cy , or instrum entality , or any other leg a l or com m ercia l entity.

(5 )  “Property” m ean s an interest in real property located  in th is state w h ich  is transferable  

on  the death o f  th e ow ner.

(6 ) “Transfer on  death d eed ” m eans a d eed  au th orized  under th is [act],

(7 )  “Transferor” m ean s an in d iv idu al w h o  m ak es a transfer on  death deed.

Comment

Paragraph (1 ) d efin es a b en efic iary  as a p erson  that re ce iv e s  property under a transfer on  
d eath  d eed . T h is lin k s the d efin itio n  o f  a “b en efic iary” to the d efin ition  o f  a “p erson .” A  
b en efic iary  can  b e  any person , in clu d in g  the trustee o f  a revocab le  trust.

Paragraph (2 ) d efin es a d esign ated  b en efic ia ry  as a p erson  d esign ated  to  rece iv e  property  
in  a transfer on  death d eed . T h is lin k s the d efin ition  o f  a “d esign ated  b en efic iary” to the
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d efin ition  o f  a “p erson .” A  d esign ated  b en efic iary  can  b e any person , in clu d in g  a revocab le  trust.

T h e d istin ction  b e tw e en  a “b en efic iary” and a “d esign ated  b en efic ia ry ” is  ea s ily  
illustrated. S ectio n  13 p ro v id es that, on  the transferor’s death, the property that is  the su b ject o f  a 
transfer o n  death d eed  is transferred to the d esign ated  b en efic ia r ie s  w h o  su rvive the transferor. I f  
X  and F  are the d esign ated  b en efic iar ies but o n ly  Y su rv ives the transferor, then Y  is a b en efic iary  
and X  is  n ot. A  further illustration  co m es in to  p lay  i f  S ectio n  13 is m ade subject to the sta te’s 
an tilapse statute. I f  A  fa ils  to  su rv ive the transferor but has a d escen dan t, Z, w h o  su rv ives the  
transferor, the an tilapse statute m a y  create a substitute g ift in  favor o f  Z. In su ch  a case , the  
d esign ated  b en efic iar ies  are X  and F, but the b en efic iar ies are F  and Z.

Paragraph (3 ) p rov id es a d efin ition  o f  a “jo in t  ow n er” as an in d iv id u a l w h o  o w n s property  
w ith  on e or m ore other in d iv id u a ls w ith  a right o f  survivorsh ip . T h e term  is u sed  in S ectio n s  11 
and 13.

Paragraph (4 ) is the standard U n iform  L aw  C o m m iss io n  d efin ition  o f  a “p erson .”

T h e e ffec t  o f  paragraph (5 ) is that the act ap p lies to all in terests in  real property loca ted  in  
th is state that are transferable at the death o f  the ow ner.

Paragraph (6 ) p rov id es that a “transfer on  death d eed ” is  a d eed  au th orized  under th is act. 
In som e states w ith  e x is tin g  transfer on  death d eed  leg is la tio n , the leg is la tio n  has in stead  u sed  the  
term  “b en efic ia ry  d eed .” T h e term  “transfer on  death d eed ” is preferred, to b e  co n sis ten t w ith  the 
transfer o n  death registration  o f  secu rities. S ee  A rtic le  6 , Part 3 , o f  the U n iform  Probate C ode, 
con ta in in g  the U n iform  T O D  S ecu rity  R egistration  A ct.

Paragraph (7 ) lim its the d efin ition  o f  a “transferor” to  an in d iv id u al. T he term  
“transferor” d oes n ot in clu d e a corporation, b u sin ess  trust, estate, trust, partnership, lim ited  
lia b ility  com p an y , a sso c ia tio n , jo in t  venture, p u b lic  corporation, govern m en t or governm ental 
su b d iv is io n , agen cy , or instrum entality , or an y  leg a l or co m m ercia l en tity  other than an 
in d iv id u a l. T he term  a lso  d o es n ot in clu d e an agent or other representative. I f  a transfer on  death  
d eed  is m ad e b y  an agen t o n  b e h a lf  o f  a p rincipal or b y  a conservator, guardian, or ju d g e  on  
b e h a lf  o f  a  ward, the p rincipal or w ard is the transferor. B y  w a y  o f  an a logy , see  U n iform  Trust 
C od e § 1 0 3 (1 5 )  (d e fin in g  “ settlor”) and the accom p an yin g  C om m en t (ex c lu d in g  an in d iv id u a l 
“actin g  as the agen t for  th e p erson  w h o  w ill  b e  fun din g  the trust”). T h e p o w er  o f  an agent to  
m ak e or rev o k e  a transfer on  death  d eed  on  b e h a lf  o f  a p rin cip al is d eterm in ed  b y  other law , such  
as the U n iform  P o w er  o f  A ttorn ey  A ct, as in d icated  in th e C om m en ts to S ectio n s  9 and 11.

S E C T IO N  3 . A P P L IC A B IL I T Y . T h is [act] ap p lies to  a transfer on  death d eed  m ade  

b efore , on , or after [the e ffe c tiv e  date o f  th is [act]] b y  a transferor d y in g  o n  or after [the e ffec tiv e  

date o f  th is  [act]].

Comment
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T h is se c tio n  p rov id es that the act ap p lies to a transfer on  death d eed  m ade b efore , on , or 
after the e ffe c tiv e  date o f  the act b y  a transferor d y in g  on  or after the e ffec tiv e  date o f  the act.
T h is sectio n  is  co n sis ten t w ith  th e U n iform  Probate C o d e ’s p ro v is io n s go v ern in g  transfer on  
death registration  o f  secu rities. T h o se  p ro v isio n s “appl[y] to registrations o f  secu rities in  
b en efic ia ry  form  m ade b efore  or after [e ffe c tiv e  date], b y  d eced en ts d yin g  on  or after [e ffe c tiv e  
d ate].” U n ifo rm  P robate C od e § 6 -3 1 1 .

S E C T IO N  4 . N O N E X C L U S I V IT Y . T h is [act] d o es not a ffect any m eth o d  o f  

transferring property o th erw ise  perm itted  under the la w  o f  th is state.

Comment

T h is sec tio n  p rov id es that the act is n o n e x c lu s iv e . T h e act d o es n ot a ffec t any m eth od  o f  
transferring property o th erw ise  perm itted  under state law .

O n e su ch  m eth o d  is  a presen t transfer w ith  a retained  leg a l life  estate. C on sid er the 
fo llo w in g  exam p les:

Example 1. A co n v ey s  B lack acre to B  w h ile  reserv in g  A ’s right to rem ain  in p o sse ss io n  
u ntil A ’s death. B y  th is co n v ey a n ce , A has m ade a present transfer o f  a future in terest to B. T he  
transfer is  irrevocab le. T h e future interest w ill ripen in to  p o sse ss io n  at A ’s death, ev e n  i f  B  fa ils  
to s u r v iv e d .

Example 2. A  ex ecu tes , a ck n o w led g es, and records a transfer on  death d eed  for B lackacre, 
n am in g  B  as the d esign ated  ben eficiary . D urin g  A ’s life tim e , n o  in terest p a sses  to  B, and A m ay  
rev o k e th e deed . I f  u n revok ed , th e deed  w ill  transfer p o sse ss io n  to B  at A ’s death o n ly  i f  B  
su rv ives A.

A s  illustrated  in  th ese  exam p les, the tw o  m eth od s o f  transfer h ave d ifferen t e ffec ts  and  
are govern ed  b y  d ifferen t rules.

SECTION 5. TRANSFER ON DEATH DEED AUTHORIZED. A n  in d iv id u a l m ay  

transfer property  to on e or m ore b en efic iar ies e ffe c tiv e  at the transferor’s death b y  a transfer on  

death deed .

Comment

T h is sec tio n  au thorizes a transfer on  death d eed  and m akes it clear that the transfer is not 
an inter v iv o s  transfer. T h e transfer occurs at the transferor’s death.

T h e transferor is an in d iv id u a l, but th e sin gu lar in clu d es the plural. M u ltip le  in d iv id u als  
can  read ily  act togeth er to transfer property b y  a transfer on  death d eed , as in  the co m m o n  ca se  o f  
a h usband  and w ife  w h o  o w n  th e property as jo in t tenants or as tenants b y  the entirety. O n the
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effec t o f  a transfer on  death d eed  m ade b y  jo in t ow n ers, se e  S ection  13(c) and the accom p an yin g  
C om m en t.

T h e transferor m ay  se lec t any form  o f  ow n ersh ip , concurrent or su cc ess iv e , ab so lu te  or 
con d ition a l, con tin gen t or v ested , v a lid  under state law . A m o n g  m an y  other th ings, th is perm its  
the transferor to reserve in terests for h is estate (e .g ., m ineral in terests); to sp e c ify  the nature and  
exten t o f  the b en e fic ia ry ’s interest; and to d esign ate  on e or m ore prim ary b en efic iar ies  and on e or 
m ore alternate b en efic ia r ie s  to take in the ev en t the prim ary b en efic iar ies fa il to su rv ive the 
transferor. T h is freed om  to sp ec ify  the form  and term s o f  the tran sferee’s interest com p orts w ith  
the fundam ental p rin cip le  o f  A m erican  law  reco g n ized  b y  th e R esta tem en t (Third) o f  Property  
(W ills  and O ther D o n a tiv e  T ransfers) §10.1 that the d on or’s in tention  sh ou ld  be “g iv e n  e ffec t  to  
the m ax im u m  ex ten t a llo w e d  b y  la w .” A s the R esta tem en t exp la in s in  C om m en t c to § 1 0 .1 , 
“A m erican  law  curtails freed om  o f  d isp osition  o n ly  to the ex ten t that the d onor attem pts to m ake  
a d isp o sitio n  or a ch iev e  a p u rp ose that is p roh ib ited  or restricted  b y  an overrid ing ru le o f  la w .”

N o tw ith sta n d in g  th is freed om  o f  d isp o sitio n , transferors are en cou raged  as a practical 
m atter to a v o id  form ulatin g  d isp osition s that w o u ld  co m p lica te  title. D isp o sit io n s  con ta in in g  
con d ition s or c la ss  g ifts , for ex a m p le , m ay  require a court p ro ceed in g  to sort out the 
b en efic ia r ie s’ in terests. O ther esta te  p lann in g m ech an ism s, su ch  as trusts, m ay  b e  m ore  
appropriate in  su ch  cases .

SECTION 6. TRANSFER ON DEATH DEED REVOCABLE. A  transfer on  death  

d eed  is  rev o ca b le  ev e n  i f  the d eed  or another in stm m en t con ta in s a contrary p rov ision .

Comment

A  fun dam en tal feature o f  a transfer on  death d eed  under this A c t  is  that th e transferor  
retains the p o w er  to rev o k e the d eed . S ection  6 is  fram ed as a m andatory rule, for tw o  reasons. 
First, the rule p reven ts an o ff-record  instrum ent from  a ffectin g  the revocab ility  o f  a transfer on  
death d eed . S econ d , the ru le p rotects the transferor w h o  m ay  w ish  later to revok e the deed .

I f  the transferor p ro m ises to  m ake the d eed  irrevocab le or n ot to revok e the d eed , the  
p rom isee  m ay  h ave a rem ed y  u nd er other law  i f  the p rom ise  is broken . T he d eed  rem ains  
revocab le  d esp ite  th e p rom ise.

SECTION 7 . TRANSFER ON DEATH DEED NONTESTAMENTARY. A  transfer 

on death d eed  is  nontestam entary.

Comment

T h is se c tio n  is  co n sis te n t w ith  U n iform  Probate C od e § 6 -1 0 1(a), w h ich  provid es: “A  
p ro v isio n  for a nonprobate transfer on death in an in surance p o licy , contract o f  em p loym en t, 
b ond , m ortgage, p rom issory  n ote , certificated  or uncertificated  secu rity , accoun t agreem ent, 
cu stod ia l agreem en t, d ep o sit  agreem ent, com p en sa tion  p lan , p en sio n  p lan , in d iv idu al retirem ent
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plan, em p lo y ee  b en efit  p lan , trust, con veyan ce , d eed  o f  g ift, m arital property agreem ent, or other 
w ritten  instrum ent o f  a sim ilar nature is nontestam en tary .”

A s  the C om m en t to U n iform  Probate C ode §6-101  ex p la in s, b eca u se  the m o d e  o f  transfer 
is  d eclared  to b e nontestam entary, the instrum ent o f  transfer is n ot a w ill  and d oes n o t h ave to b e  
ex ecu ted  in  co m p lia n ce  w ith  th e form alities for w ills , nor d oes the instrum ent n eed  to  b e  
probated.

W h eth er a d ocu m en t that is  in e ffe c tiv e  as a transfer on  death d eed  (e .g ., b eca u se  it has not 
b een  recorded  b efo re  th e transferor’s death) sh ou ld  b e g iv e n  e ffec t as a testam entary instrum ent 
w ill d ep en d  on  the ap p licab le  facts and on  th e w ills  la w  o f  the ju r isd iction . S ectio n  2 -5 0 3  o f  the  
U n iform  P robate C od e p ro v id es in  pertinent part: “A lth o u g h  a d o c u m e n t ... w as n ot ex ecu ted  in  
co m p lia n ce  w ith  S ectio n  2 -5 0 2 , the d o c u m e n t ... is  treated as i f  it had b een  ex ecu ted  in  
c o m p lia n ce  w ith  that se c tio n  i f  th e proponent o f  the d o c u m e n t ... estab lish es b y  c lear and  
c o n v in c in g  e v id e n c e  that the d eced en t in tended  the d o c u m e n t ... to con stitu te ... ( iii)  an addition  
to or a lteration  o f  th e [d eced en t’s] w i l l ....”

S E C T IO N  8 . C A P A C I T Y  O F  T R A N S F E R O R . T he cap acity  required to m ak e or 

rev o k e a transfer on  death d eed  is the sam e as the cap acity  required to  m ake a w ill.

C o m m e n t

T h is se c tio n  p rov id es that the cap acity  required to m ake or revok e a transfer on  death  
d eed , w h ich  is  a revocab le  w ill  substitute, is  the sam e as the cap acity  required to  m ak e a w ill. It is  
appropriate that a w ill  and a transfer on death d eed  require the sam e le v e l o f  cap acity , for both  
m ech a n ism s are revocab le  and am bulatory, the latter term  m ean in g  that th ey  do n ot operate  
b efore  the grantor’s death. T h is approach is co n sisten t w ith  the R estatem en t (Third) o f  Property  
(W ills  and O ther D o n a tiv e  T ransfers) § 8 .1(b), w h ich  ap p lies the standard o f  testam entary  
capacity , and n ot the standard o f  cap acity  for inter v iv o s  g ifts , to  revocab le  w ill  substitutes: “I f  
the d on ative  transfer is in  the form  o f  a w ill, a revocab le  w ill  substitute, or a revocab le  g ift, the  
testator or d onor m u st b e  capab le o f  k n o w in g  and understanding in a general w a y  the nature and  
exten t o f  h is  or her property, the natural ob jects o f  h is or her bounty, and the d isp o sitio n  that h e  
or sh e is m a k in g  o f  that property, and m ust a lso  b e cap ab le o f  relatin g  th ese  e lem en ts to on e  
another and form in g  an orderly d esire regarding the d isp o sitio n  o f  th e property.” T h is section  is  
a lso  co n sis ten t w ith  U n ifo rm  Trust C ode §601: “T he cap acity  required to create, am end, revok e, 
or add property to a revocab le  trust, or to d irect the action s o f  th e trustee o f  a revocab le  trust, is  
the sam e as that required  to m ake a w ill .”

A  transfer o n  death d eed  is  n ot a ffected  i f  the transferor su b seq u en tly  lo se s  cap acity . O n  
the a b ility  o f  an agen t under a p o w e r  o f  attorney to m ake or revok e a transfer on  death d eed , see  
the C om m en ts to  S ec tio n s  9 and 11.

S E C T IO N  9 . R E Q U IR E M E N T S . A  transfer on  death deed:

(1 )  ex cep t as o th erw ise  p rovid ed  in  paragraph (2 ), m ust con ta in  the essen tia l e lem en ts and
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form alities o f  a p roperly  recordable inter v iv o s  deed;

(2 ) m ust state that the transfer to th e d esign ated  b en efic ia ry  is to o ccu r  at the transferor’s 

death; and

(3 ) m ust b e recorded  b efore the transferor’s death in the p u b lic  records in [the o f f ic e  o f

the cou n ty  recorder o f  d eed s] o f  the [county] w h ere the property is  located .

Legislative Note: Because a transfer on death deed does not have present effect and is revocable, 
it may be useful to title searchers and insurers i f  the recording or indexing o f  the deed identifies 
it as a transfer on death deed. Information about how a recorder o f  deeds should record and 
index a transfer on death deed is available from  the recorders o f  deeds in states having 
experience with such deeds. By way o f  example, the recorder o f  deeds o f  Clay County, Missouri, 
uses a grantor-grantee index that is fu lly  searchable online, at 
http://recorder. claycogov. com/pages/online_access. asp.

Comment

Paragraph (1 ) requires a transfer o n  death d eed  to con ta in  the sam e essen tia l e lem en ts  and  
form alities , other than a p resen t intention  to co n v ey , as are required  for a p roperly  recordable  
in ter v iv o s  d eed  under state law . “E ssen tia l e lem en ts” is a term  w ith  a lo n g  u sage in  the la w  o f  
d eed s o f  real property. T h e essen tia l e lem en ts o f  a d eed  vary from  on e state to  another but 
c o m m o n ly  in clu d e th e n am es o f  the grantor and grantee, a c lau se transferring title , a d escrip tion  
o f  the property transferred, and the grantor’s signature. In a ll states, the essen tia l e lem en ts o f  a 
p rop erly  recordable d eed  in c lu d e  th e requirem ent that the d eed  b e ack n o w led g ed  b y  the grantor 
b efore  a notary p u b lic  or other in d iv id u al authorized  b y  law  to take ack n ow led gm en ts. S ee  
T h om p son  on  R ea l Property  § 9 2 .0 4 (c )  (ob serv in g  that a “certifica te o f  ack n ow led gm en t or 
attestation  is u n iv ersa lly  required  to q u a lify  an instrum ent for recordation ”). In the co n tex t o f  
transfer on  death d eed s, the requirem ent o f  ack n ow led gm en t fu lf ills  at least four fun ction s. First, 
it cau tion s a transferor that h e or sh e is p erform in g an act w ith  leg a l con seq u en ces. S u ch  cau tion  
is  im portant w h ere , as here, the transferor d o es n ot exp er ien ce  the w rench  o f  d e liv ery  b eca u se  the  
transfer occurs at death. S eco n d , ack n ow led gm en t h e lp s to p reven t fraud. Third, 
a ck n o w led g m en t facilita tes the recording o f  the d eed . Fourth, a ck n o w led g m en t en ab les the rule 
in  S ectio n  11 that a later ack n o w led g ed  d eed  p reva ils over an earlier ack n o w led g ed  deed.

Paragraph (2 ) em p h a sizes  an im portant d istin ction  b e tw e en  an inter v iv o s  transfer and a 
transfer on  death. A n  inter v iv o s  transfer re flec ts an in tention  to  transfer, at the tim e o f  the 
co n v ey a n ce , an in terest in  property, either a present in terest or a future interest. In contrast, a 
transfer on  death re flec ts  an in ten tion  that the transfer occu r at the transferor’s death. U nd er no  
circu m stan ces sh o u ld  a transfer on  death b e  g iv e n  e ffec t  inter v iv o s;  to do so  w o u ld  v io la te  the  
transferor’s in tention  that the transfer occu r at the transferor’s death.

Paragraph (3 ) requires a transfer on  death d eed  to  b e recorded  b efore the transferor’s 
death in  th e cou n ty  (or other appropriate adm in istrative d iv is io n  o f  a state, su ch  as a parish)
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w h ere the land is located . I f  the property d escrib ed  in  the d eed  is  in  m ore than on e cou n ty , the  
d eed  is  e ffe c tiv e  o n ly  w ith  resp ect to  the property in  the cou n ty  or cou n ties  w h ere the d eed  is  
recorded. T he requirem ent o f  recordation  b efo re  death h elp s to prevent fraud b y  en su rin g  that all 
step s n ecessa ry  to the e ffe c tiv e  transfer on  death d eed  are co m p leted  during the transferor’s 
life tim e . T h e requ irem ent o f  recordation  b efo re  death a lso  en ab les all parties to  rely  on  the 
record ing  system . For th ese  reason s, all thirteen states that h a v e  already enacted  transfer on  death  
d eed  statutes require the d eed  to b e recorded  b efore the transferor’s death.

A n  in d iv id u a l’s agen t m a y  ex ecu te  a transfer on  death d eed  on  the in d iv id u a l’s b e h a lf  to 
the ex ten t p erm itted  b y  other law , su ch  as th e U n ifo rm  P ow er o f  A ttorn ey  A ct. T h is act d o es not 
d efin e , but in stead  re lies  on  other law  to d eterm ine, the authority o f  an agent.

SECTION 10. NOTICE, DELIVERY, ACCEPTANCE, CONSIDERATION NOT

REQUIRED. A  transfer on  death d eed  is  e ffec tiv e  w ithout:

(1 ) n o tice  or d e liv e ry  to or accep tan ce b y  the d esign ated  b en efic iary  during the 

transferor’s life; or

(2 ) con sid eration .

Comment

T h is sec tio n  m ak es it c lear that a transfer on  death d eed  is e ffe c tiv e  w ith ou t n o tic e  or 
d eliv ery  to or accep tan ce b y  the b en efic iary  during the transferor’s life tim e  (paragraph (1 ))  and  
w ith ou t con sid eration  (paragraph (2 )).

Paragraph (1 ) is  co n sis ten t w ith  the fundam ental d istin ction  under th is A ct b etw een  a 
transfer on  death d eed  and an  inter v iv o s  deed . U n d er the form er, but n ot u nd er the latter, the 
transfer occu rs at the transferor’s death. T h erefore, there is no requirem ent o f  n otice , d elivery , or 
a ccep tan ce during the transferor’s life . T h is d oes n ot m ean  that the b en efic ia ry  is required  to 
a ccep t the property. T h e b en efic ia ry  m ay d isc la im  the property, as exp la in ed  in  S ection  14 and  
the accom p an y in g  C om m en t.

Paragraph (2 ) is  co n sis ten t w ith  the law  o f  d on ative  transfers. A  d eed  n eed  n ot b e  
supported  b y  con sid eration .

SECTION 11. REVOCATION BY INSTRUMENT AUTHORIZED; 

REVOCATION BY ACT NOT PERMITTED.

(a) S ub ject to su b sectio n  (b ), an instrum ent is  e ffe c tiv e  to  rev o k e a recorded  transfer on  

death d eed , or any part o f  it, o n ly  i f  the instrum ent:



(1 ) is  on e o f  th e fo llow in g:

(A ) a transfer on  death  d eed  that revok es the d eed  or part o f  the d eed  

e x p re ss ly  or b y  in con sisten cy ;

(B ) an instrum ent o f  revocation  that ex p ress ly  revok es th e d eed  or part o f

the deed; or

(C ) an inter v iv o s  d eed  that ex p ress ly  revok es the transfer on  death d eed  or

part o f  th e deed; and

(2 ) is  a ck n o w led g ed  b y  the transferor after the a ck n o w led g m en t o f  the d eed  b ein g  

revok ed  and recorded  b efore  the transferor’s death in  th e p u b lic  records in  [the o ff ic e  o f  the  

cou n ty  recorder o f  d eed s] o f  the [county] w h ere the d eed  is recorded.

(b ) I f  a transfer on  death  d eed  is m ad e b y  m ore than on e transferor:

(1 ) revoca tion  b y  a transferor d o es n ot a ffect the d eed  as to  the in terest o f  another

transferor; and

(2 ) a d eed  o f  jo in t  ow ners is revok ed  o n ly  i f  it is revok ed  b y  all o f  the liv in g  jo in t

ow ners.

(c )  A fter  a transfer on  death d eed  is  recorded, it m a y  n ot b e  revok ed  b y  a revocatory  act 

on  the deed .

(d ) T h is sectio n  d o es n ot lim it the e ffec t  o f  an inter v iv o s  transfer o f  the property.

Comment

T h is sec tio n  con cern s revocation  b y  instrum ent and revoca tion  b y  act. O n  revocation  b y  
ch an ge o f  circu m stan ces, su ch  as b y  d ivorce or h o m ic id e , se e  S ectio n  13 and the accom p an yin g  
C om m en t.

S u b sectio n  (a) p ro v id es th e e x c lu s iv e  m eth od s o f  revok in g , in  w h o le  or in part, a recorded  
transfer o n  death d eed  b y  a su bsequ en t instrum ent. R ev o ca tio n  b y  an instrum ent n ot sp ec ified , 
su ch  as th e transferor’s w ill , is  n o t perm itted.
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T h e rule that a transfer on  death d eed  m ay  n ot b e revok ed  b y  the transferor’s su bsequ en t  
w ill  is  a departure from  th e R esta tem en t (Third) o f  Property (W ills  and O ther D o n a tiv e  
T ransfers) § 7 .2  co m m en t e (se e  a lso  the corresp ond ing  R ep orter’s N o te ), w h ich  en cou rages the 
rev o ca b ility  o f  w ill  su bstitu tes b y  w ill. H ow ever , there is a sou n d  reason  for the departure in  the 
sp ec ific  ca se  o f  a transfer on  death deed . A  transfer on  death  d eed  operates on  real property, for  
w h ich  certainty o f  title  is essen tia l. T h is certainty w o u ld  b e  d ifficu lt, and in m an y cases  
im p o ss ib le , to a ch ie v e  i f  an o ff-record  instrum ent, su ch  as the grantor’s w ill ,  co u ld  rev o k e a 
recorded  transfer on  death  deed . T h e rule in  th is A ct against revoca tion  b y  w ill  is  a lso  con sisten t  
w ith  the u n iform  acts govern in g  m ultip le-p arty  bank accoun ts. S ee  U n iform  Probate C o d e §6- 
2 1 3 (b ) (“A  right o f  su rvivorsh ip  arising from  the exp ress term s o f  the accoun t, S ectio n  6 -2 1 2 , or 
a P O D  d esign ation , m ay  n ot b e  altered  b y  w ill .”)

A  recorded  transfer o n  death d eed  m ay  b e  revok ed  b y  instrum ent o n ly  b y  (1) a 
su b seq u en tly  a ck n o w led g ed  transfer on  death d eed , (2 ) a su b seq u en tly  ack n o w led g ed  instrum ent 
o f  revocation , su ch  as the form  in  S ection  17, or (3 ) a su b seq u en tly  ack n o w led g ed  inter v iv o s  
d eed  con ta in in g  an exp ress revoca tion  clause. C onsider the fo llo w in g  exam p les:

Example 1. T  e x e cu tes , a ck n o w led g es, and records a transfer on  death d eed  for B lackacre. 
Later, T  ex e cu tes , a ck n o w led g es , and records a seco n d  transfer on  death d eed  for B lack acre, 
con ta in in g  an ex p ress  revoca tion  c la u se  revok in g  “all m y  prior transfer on  death d eed s  
con cern in g  this p roperty.” T h e seco n d  d eed  revok es the first d eed . T he revoca tion  occurs w h en  
th e seco n d  d eed  is  recorded. (For the resu lt i f  the secon d  d eed  had  n ot con ta in ed  the exp ress  
revoca tion  c lau se , se e  E x a m p le  5 .)

Example 2. T  ex e cu tes , a ck n o w led g es, and records tw o  transfer on  death d eed s for 
B lackacre. B oth  d eed s e x p re ss ly  revok e “all m y  prior transfer on  death d eed s con cern in g  this  
property.” T he dates o f  a ck n o w led g m en t d eterm ine w h ich  d eed  revok ed  the other. T h e first d eed  
is  a ck n o w led g ed  N o v em b e r  1; the secon d  d eed  is a ck n o w led g ed  D ecem b er 15. T he seco n d  d eed  
is  the later a ck n o w led g ed , so  it revok es the first d eed . T h e revoca tion  occurs w h en  the secon d  
d eed  is recorded.

Example 3. T  e x e cu tes  and a ck n o w led g es a transfer on  death d eed  for B lackacre. T  later 
e x e cu tes  and a ck n o w led g es  a revocation  form . B oth  instrum ents are recorded. B e ca u se  the  
revoca tion  form  is  a ck n o w led g ed  later than the d eed , the form  revok es the deed . T he revoca tion  
occurs w h e n  the form  is recorded.

Example 4. T  e x e cu tes  and a ck n o w led g es a transfer on  death d eed  for B lackacre. T  later 
ex e cu tes  and a ck n o w led g es  an  inter v iv o s  d eed  co n v ey in g  B lack acre and ex p ressly  revok in g  the 
transfer on  death d eed . B oth  instrum ents are recorded. B eca u se  the inter v iv o s  d eed  con ta in s an 
exp ress revoca tion  p ro v isio n  and is ack n o w led g ed  later than the transfer on  death d eed , the inter 
v iv o s  d eed  revok es the transfer on  death d eed . T he revoca tion  occurs w h en  the inter v iv o s  d eed  is  
recorded. (For the resu lt i f  th e inter v iv o s  d eed  had n ot con ta in ed  an exp ress revoca tion  c lau se , 
se e  the d iscu ss io n  b e lo w  on  “ad em ption  b y  ex tin ctio n .”)

T h e sam e ru les ap p ly  w h eth er the revocation  is  total or partial. In the p rev iou s exam p les, 
su p p ose in stead  that th e in tia l transfer on death d eed  p rov id es for the transfer o f  tw o  p arcels,
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B lack acre and W h iteacre, and that the su bsequ en t instrum ent revok es the transfer on  death d eed  
as to B lackacre. T h e su b seq u en t instrum ent revok es the transfer on  death d eed  in part.

I f  the property d escrib ed  in  the orig inal d eed  is in  m ore than on e cou n ty , the revoca tion  is  
e ffe c tiv e  o n ly  w ith  resp ect to the property in  the cou n ty  or co u n tie s  w h ere the revok in g  d eed  or 
in strum ent is  recorded.

S u b section  (a )(1 )(A ) sp eak s o f  revocation  “ex p ressly  or b y  in co n sisten cy .” T his p rov ision  
referen ces the w e ll-e s ta b lish e d  la w  o f  revocation  b y  in co n sisten cy  o f  w ills . C on sid er the  
fo llo w in g  exam p les:

Example 5. T  ex e cu tes , ack n o w led g es, and records a transfer on  death d eed  for B lack acre  
n am in g  A  as the d esign ated  b en eficiary . Later, T  ex e cu tes , a ck n o w led g es, and records a transfer 
on  death d eed  for the sam e property, B lackacre, con ta in in g  n o  exp ress revoca tion  o f  th e earlier 
d eed  but n am in g Y  as the d esign ated  b en eficiary . Later, T  d ies. T h e record ing  o f  the d eed  in  favor  
o f  Y  revok es the d eed  in favor o f  A  b y  in con sisten cy . A t T s  death, Y  is  the ow n er  o f  B lackacre.

Example 6. T, the o w n er  o f  B lack acre in  fee  sim p le  ab so lu te , ex e cu tes , a ck n o w led g es, 
and records a transfer on  death  d eed  for B lack acre n am in g  A  as the d esign ated  b en eficiary . Later, 
T  ex e cu tes , a ck n o w led g es , and records a transfer on  death d eed  con ta in in g  n o  exp ress revoca tion  
o f  th e earlier d eed  but n am in g  Y  as the d esign ated  b en efic ia ry  o f  a life  estate (or a m ineral 
in terest) in  B lackacre. Later, T  d ies. The recording o f  the d eed  in  favor o f  Y  partia lly  revok es the 
d eed  in  favor o f  A b y  in co n sisten cy . A t T s death, Y  is the ow n er o f  a life  estate (or a m ineral 
in terest) in  B lack acre, and A  is  the ow n er o f  the rem ainder.

T h e q u estion  is  so m etim es raised  w h eth er a recorded  inter v iv o s  d eed  without an express 
revocation clause operates as a revoca tion  o f  an earlier transfer on  death deed . T h e an sw er  
h igh ligh ts  the im portant d istin ctio n  b etw een  “rev o ca tio n ” and “ad em ption  b y  ex tin ctio n .” S ee  
A tk in so n  o n  W ills  § 134. R ev o c a tio n  m ean s that the instrum ent is  rendered vo id . A d em p tion  b y  
ex tin ctio n  m ean s that the transfer o f  the property cannot occu r b eca u se  the property is n ot o w n ed  
b y  the transferor at death. T h e doctrines are d ifferent.

In som e in stan ces, rev o ca tio n  and ad em ption  h ave the sam e practical effect: the  
d esign ated  b en efic iary  o f  th e property rece iv es n oth ing . N o th in g  in  th is sec tio n  ch an ges that fact, 
as in d icated  in su b sectio n  (d). H ow ever , there are other in stan ces w h ere the doctrines h ave  
d iffer in g  e ffec ts . C on sid er the fo llo w in g  illustration , draw n from  the la w  o f  w ills .

Example 7. T  e x e cu tes  a w ill  d ev is in g  B lack acre to A. Later, T b eco m e s  le g a lly  
in com p eten t, and G is  ap poin ted  a s T s  conservator. G, actin g  w ith in  the sco p e  o f  h is authority, 
se lls  B lack acre to  B for $ 1 0 0 ,0 0 0 . Later, T  d ies.

T he law  o f  w ills  p ro v id es that the d ev ise  to A  is  ad eem ed  rather than revoked. T h is m ean s  
that A is  n ot en titled  to  B lack acre but is en titled  to a p ecu n iary  d ev ise  in the am ount o f  $ 1 0 0 ,0 0 0 .  
S ee  A tk in so n  on  W ills  §134 ; Wasserman v. Cohen, 6 0 6  N .E .2 d  9 0 1 , 903  (M ass. 1993); U n iform  
P robate C od e § 2 -6 0 6 (b ). T h e resu lt is d esign ed  to e ffec tu a te  T s  p resu m ed  intention .
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T h e Joint E d itorial B oard  for U n iform  Trust and E state A cts  has b egu n  a con versation  on  
w h eth er th e U n ifo rm  Probate C o d e ’s p rov ision s on  ad em ption  sh ou ld  be ex ten d ed  to nonprobate  
transfers, thus h arm on iz in g  the treatm ent o f  w ills  and w ill  substitu tes on  th is asp ect o f  the law . 
T his act accep ts  the w e ll  reco g n ized  d istinction  b etw een  revoca tion  and ad em ption  in  order to 
lea v e  the d oor op en  for su ch  future harm onization, w h ich  w o u ld  effectu a te  the p resu m ed  
in tention  o f  n onp rob ate grantors.

S u b sectio n  (b ) su p p lies ru les govern in g  revoca tion  b y  instrum ent in  the ev en t o f  a transfer 
on death d eed  m ade b y  m u ltip le  ow ners. S u b section  (b )(1 ) p rov id es that revocation  b y  a 
transferor d o es n ot a ffec t a transfer on  death d eed  as to the in terest o f  another transferor. 
S u b sectio n  (b )(2 ) p rov id es that a transfer on  death d eed  o f  jo in t  ow n ers is revok ed  o n ly  i f  it is 
revok ed  b y  all o f  the liv in g  jo in t  ow ners. T h is ru le is  con sisten t w ith  U n iform  Probate C od e §6- 
3 0 6 , w h ich  p rov id es in  p ertin en t part: “A  registration  o f  a secu rity  in b en efic iary  form  m ay  be  
ca n ce led  or ch an ged  at any tim e b y  the so le  ow n er  or a ll then  su rv iv in g  ow ners w ith ou t the  
con sen t o f  the b en efic ia ry .” S u b section  (b )(2 ) ap p lies o n ly  to  a d eed  o f  jo in t ow n ers. A  jo in t  
tenant w h o  severs the jo in t  ten ancy , thereby d estroyin g  the right o f  su rvivorsh ip , is  n o  lon ger a 
jo in t  ow n er.

S u b sectio n  (c )  p rov id es that a recorded transfer on  death d eed  m ay  n ot b e revoked  b y  a 
revocatory  act p erform ed  on  the d eed . S uch  an act in clu d es burning, tearing, can ce lin g , 
ob literatin g , or d estroy in g  the d eed  or any part o f  it.

T h is statute d o es  n ot d efin e , but in stead  lo o k s  to  other la w  to determ ine, the authority o f  
an agent. A n  in d iv id u a l’s agent m a y  revoke a transfer on  death d eed  o n  the in d iv id u a l’s b e h a lf  to  
the exten t p erm itted  b y  other law , such  as the U n iform  P o w er o f  A ttorn ey A ct.

SECTION 12. EFFECT OF TRANSFER ON DEATH DEED DURING  

TRANSFEROR’S LIFE. D urin g  a transferor’s life , a transfer on  death d eed  d o es not:

(1) a ffect an in terest or right o f  the transferor or any other ow ner, in c lu d in g  the right to 

transfer or en cu m ber the property;

(2 ) a ffect an in terest or right o f  a transferee, ev en  i f  the transferee has actual or 

con stru ctive  n o tic e  o f  the deed;

(3 ) a ffect an in terest or right o f  a secu red  or u nsecu red  creditor or future creditor o f  the 

transferor, ev e n  i f  th e creditor has actual or con stru ctive  n o tice  o f  the deed;

(4) a ffect the transferor’s or design ated  b en efic ia ry ’s e lig ib ility  for any form  o f  p u b lic  

assistance;
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(5 )  create a leg a l or eq u itab le interest in  favor o f  the d esign ated  b en eficiary; or

(6 ) subject the property to c la im s or p ro cess  o f  a creditor o f  the d esign ated  ben eficiary .

Comment

A  fundam ental feature o f  a transfer on  death d eed  under th is A ct is that it d o es n ot operate 
until the transferor’s death. T h e transfer occu rs at the transferor’s death, n ot b efore.

Paragraph (1): A  transfer o n  death deed , during the transferor’s life tim e, d o es n ot a ffect  
the in terests or property rights o f  the transferor or any other ow ners. T herefore, the d eed  d o es not, 
am on g  m an y  other things: a ffect the transferor’s right to  transfer or en cu m ber the property inter 
v iv o s; sev er  a jo in t  ten an cy  or a jo in t  tenant’s right o f  survivorship; trigger a d u e -o n -sa le  c lau se  
in the transferor’s m ortgage; trigger the im p o sitio n  o f  real estate transfer tax; or a ffect the  
transferor’s h om estead  or real estate tax ex em p tio n s , i f  any.

Paragraph (2): A  transfer on  death d eed  d o es  n ot a ffect tran sferees, w h eth er or n ot th ey  
h ave n o tic e  o f  the d eed . L ike a w ill,  the transfer on  death d eed  is  am bulatory. It has n o  e ffec t  on  
inter v iv o s  transfers.

Paragraph (3): A  transfer o n  death d eed , during the transferor’s life tim e, d o es n ot a ffect  
p re-ex istin g  or future creditors, secured  or u nsecu red , w heth er or not th ey  h ave an interest in  the  
property or n o tice  o f  the deed.

Paragraph (4): A  transfer on  death d eed , during the transferor’s life tim e, d o es n ot a ffect  
the transferor’s or d esign ated  b en efic ia ry ’s e l ig ib ility  for any form  o f  p u b lic  assistan ce , in clu d in g  
M edicaid . O n th is p o in t, the drafting com m ittee  sp e c ific a lly  d isapp roves o f  the contrary approach  
o f  C o lo . R ev . Stat. § 1 5 -1 5 -4 0 3 .

Paragraph (5): D urin g  the transferor’s life tim e , a transfer on  death d eed  d o es n ot create a 
lega l or eq u itab le in terest in the d esign ated  b en eficiary . The b en efic ia ry  d oes n ot h ave an interest 
that can  b e  a ssign ed  or encu m bered . N o te , h o w ev er , that th is rule w o u ld  n ot p rec lu d e the  
doctrine o f  after-acquired  title. A  warranty d eed  from  a d esign ated  b en efic iary  to a third party  
w o u ld  operate to p ass th e b en efic ia ry ’s title to  th e third party after the transferor’s death.

Paragraph (6): A  transfer on  death d eed , during the transferor’s life tim e, d o es  n ot m ake  
the property su bject to c la im s or p rocess o f  the d esign ated  b en efic ia ry ’s creditors. T he d eed  has  
n o m ore e ffec t  than a w ill.

I f  a transferor co m b in es an inter v iv o s  transfer o f  an in terest in property (su ch  as a 
m ineral in terest) w ith  a transfer on  death o f  the rem ainder in terest, the inter v iv o s  transfer m ay  
h ave presen t e ffec t  ev en  thou gh  th e transfer on  death d o es n ot occu r until the transferor’s death.
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SECTION 13. EFFECT OF TRANSFER ON DEATH DEED AT TRANSFEROR’S 

DEATH.

(a) E x cep t as o th erw ise  p rovid ed  in the transfer on  death d eed [,][  or] in  th is se c tio n [,][  or 

in  [c ite  state statutes on  an tilapse, revoca tion  b y  d ivorce  or h o m ic id e , survival and sim u ltan eou s  

death, and e le c tiv e  share, i f  ap p licab le to n onp rob ate transfers]], on  the death o f  the transferor, 

the fo llo w in g  ru les ap p ly  to property that is the su bject o f  a transfer on  death d eed  and o w n ed  b y  

the transferor at death:

(1 )  S u b ject to paragraph (2 ), the in terest in  the property is transferred to the  

d esign ated  b en efic ia ry  in  accord ance w ith  the deed .

(2 )  T h e in terest o f  a d esign ated  b en efic iary  is con tin gen t on  the d esign ated  

b en efic ia ry  su rv iv in g  the transferor. The in terest o f  a d esign ated  b en efic iary  that fa ils  to su rvive  

th e transferor lap ses.

(3 )  S u b ject to paragraph (4 ), concurrent interests are transferred to  the 

b en efic ia r ie s  in  eq u a l and u n d iv id ed  shares w ith  n o  right o f  survivorsh ip .

(4 )  I f  the transferor has id en tified  tw o  or m ore d esign ated  b en efic iar ies  to rece iv e  

concurrent in terests in  the property, the share o f  on e w h ich  lap ses  or fa ils  for an y  reason  is  

transferred to the other, or to the others in  proportion  to the interest o f  each  in the rem ain ing  part 

o f  the property h e ld  concurrently.

(b) S ub ject to  [c ite  state recording act], a b en efic ia ry  takes the property su bject to all 

co n v ey a n ce s , en cu m brances, a ssign m en ts, contracts, m ortgages, lien s, and other in terests to  

w h ich  the property is su bject at the transferor’s death. For purposes o f  th is su b section  and [cite  

state record in g  act], the record ing  o f  the transfer on  death d eed  is  d eem ed  to h a v e  occurred  at the  

transferor’s death.
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(c ) I f  a transferor is a jo in t ow ner and is:

(1 ) su rv ived  b y  on e or m ore other jo in t ow n ers, the property that is  the su bject o f  a 

transfer o n  death d eed  b e lo n g s  to the su rviv ing  jo in t ow n er  or ow n ers w ith  right o f  survivorship;  

or

(2 ) the last su rv iv in g  jo in t ow n er, the transfer on  death d eed  is e ffec tiv e .

(d ) A  transfer on  death d eed  transfers property w ith ou t coven an t or w arranty o f  title  even  

i f  the d eed  con ta in s a contrary p rovision .

Legislative Note: In light o f  the growing harmonization o f  the rules governing probate and 
nonprobate transfers, states enacting this act should consider extending to nonprobate 
mechanisms, such as transfer on death deeds, the probate rules governing antilapse, revocation 
by divorce, revocation by homicide, survival and simultaneous death, and the elective share o f  a 
surviving spouse.

One o f  the significant trends in the law ofproperty in the twentieth century has been the 
growing harmonization o f  the constructional and substantive rules governing deathtime 
transfers, whether the transfers occur in or outside o f  the probate process. Section 7.2 o f  the 
Restatement (Third) o f  Property (Wills and Other Donative Transfers) provides: “Although a 
will substitute need not be executed in compliance with the statutory form alities required fo r  a 
will, such an arrangement is, to the extent appropriate, subject to substantive restrictions on 
testation and to rules o f  construction and other rules applicable to testamentary dispositions. ”

The Uniform Probate Code contains statutory provisions treating wills and will 
substitutes alike fo r  many purposes, including (1) antilapse; (2) revocation by divorce; (3) 
revocation by homicide (the “slayer ru le”); (4) survival and simultaneous death; and (5) the 
elective share o f  a surviving spouse.

In some cases, the harmonization is achieved by applying the relevant rule to any 
“governing instrument, ” which is defined in Uniform Probate Code §1-201(18) as “a deed, will, 
trust, insurance or annuity policy, account with POD designation, security registered in 
beneficiary form  (TOD), pension, profitsharing, retirement, or similar benefit plan, instrument 
creating or exercising a pow er o f  appointment or a power o f  attorney, or a dispositive, 
appointive, or nominative instrument o f  any similar type. ” The Uniform Probate C ode’s rules on 
revocation by divorce, revocation by homicide, and survival and simultaneous death apply to any 
governing instrument. See Uniform Probate Code §§2-702 (survival and simultaneous death), 2- 
803 (revocation by homicide), 2-804 (revocation by divorce).

For the elective share, the Uniform Probate Code treats wills and will substitutes alike by 
defining the decedent’s “augmented estate” to include both probate and nonprobate transfers. 
See Uniform Probate Code §2-203(a).
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For antilapse, the Uniform Probate Code has separate sections treating wills (§2-603) 
and will substitutes (§§2-706, 2-707), but the latter are modeled on the former.

See also the Legislative Note to Section 14 on disclaimers.

Comment

S u b sectio n  (a) states four default ru les, ex cep t as o th erw ise  p rov id ed  b y  the transfer on  
death  d eed , b y  th is sec tio n , or b y  other p rov ision s o f  state law  govern in g  nonprobate transfers.
O n  th is last, and the d esirab ility  o f  ex ten d in g  the probate ru les govern in g  an tilapse, revoca tion  on  
d ivorce  or h o m ic id e , su rvival and sim u ltan eou s death, and the e le c tiv e  share o f  the su rviv ing  
sp o u se  to  n onp rob ate instrum ents su ch  as transfer on  death d eed s, se e  the L eg is la tiv e  N o te .

T h e four defau lt ru les estab lish ed  b y  su b section  (a) are these. First, the property that is the  
su b ject o f  an e ffe c tiv e  transfer o n  death d eed  and o w n e d  b y  the transferor at death is transferred  
at the transferor’s death to the d esign ated  b en efic iar ies as p rov id ed  in  the d eed . T h e rule  
im p lem en ts the transferor’s in tention  as d escrib ed  in the d eed . C on sid er the fo llo w in g  exam ple:

Example 1. A ex e cu tes , a ck n o w led g es, and records a transfer on  death d eed  for B lack acre  
n am in g  X as the prim ary b en efic iary  and Y  as the alternate b en efic ia ry  i f  X  fa ils  to su rv ive A.
B oth  X and Y  su rv ive A. B lack acre is  transferred to X at A ’s death in  accord ance w ith  the  
p ro v is io n s  o f  th e deed.

T h is d efault ru le im p lem en ts the fundam ental prin cip le that the p ro v isio n s o f  the d eed  
con tro l the d isp o sitio n  o f  the property, u n less  o th erw ise  p rov id ed  b y  state law .

T h e drafting co m m ittee  approves o f  the resu lt in  In re Estate o f  Roloff, 143 P .3 d  4 0 6  
(K an. Ct. A pp . 2 0 0 6 )  (h o ld in g  that crops sh ou ld  b e transferred w ith  the land under a transfer on  
death d eed  b eca u se  th is resu lt w o u ld  b e reach ed  on  the sam e facts w ith  any other deed ).

T h e bracketed  lan guage at th e b eg in n in g  o f  su b section  (a) en ab les a state to m ake the  
defau lt ru les su b ject to other statutes, such  as an  an tilapse statute or a statute p rov id in g  for 
revoca tion  on  d ivorce. C on sid er the fo llo w in g  exam p les:

Example 2. A  ex ecu tes , a ck n o w led g es, and records a transfer on  death d eed  for B lackacre  
n am in g  X as the prim ary b en efic iary  and Y  as th e alternate b en efic ia ry  i f  X  fa ils  to su rv ive A. In 
fact, X  and Y  fa il to su rv ive A, w h o  is  su rvived  o n ly  b y  A ’s ch ild , Z. A ssu m e that the sta te’s 
an tilap se statute ap p lies to  transfer on  death d eed s and creates a substitute g ift in  Z. (For su ch  a 
statute, se e  U n iform  P robate C od e § 2 -7 0 6 .)  B lack acre is transferred to Z  at A ’s death in  
accord ance w ith  the p ro v is io n s  o f  the d eed  as m o d ifie d  b y  the an tilapse statute.

Example 3. A  ex ecu tes , a ck n o w led g es, and records a transfer on  death d eed  for B lackacre  
n am in g  her sp ou se , X, as the prim ary b en efic iary  and Y  as the alternate b en efic ia ry  i f  X  fa ils  to  
su rv ive A. Later, A and A  d ivorce. A ssu m e that the sta te ’s statute on  revoca tion  b y  d ivorce  
ap p lies to  transfer on  death d eed s and revok es the d esign ation  in favor o f  A , w ith  the e ffe c t  that 
the p ro v isio n s o f  the transfer on  death d eed  are g iven  e ffec t as i f  A  had d isc la im ed . (For such  a
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statute, se e  U n ifo rm  Probate C od e § 2 -8 0 4 .)  A ssu m e further that the e ffec t o f  th e p utative  
d isc la im er is that X  is  treated as h av in g  fa iled  to su rv ive A. (S e e  the U n iform  D isc la im er  o f  
P roperty Interests A c t  § 6 (a )(3 )(B ) .)  B lackacre is transferred to Y  at A ’s death in  accord ance w ith  
the p ro v isio n s o f  the d eed  as m o d ified  b y  th e revoca tion  on  d ivorce and d isc la im er statutes.

N o te  that th e property m u st b e ow n ed  b y  the transferor at death. Property no lon ger  
o w n ed  b y  the transferor at death  can n ot b e transferred b y  a transfer on  death d eed , ju st  as it 
can n ot b e  transferred b y  a w ill. T h is is the p rin cip le  o f  ad em ption  b y  ex tin ction , d iscu sse d  in the 
C om m en t to  S ec tio n  11.

In a lm o st every  in stance, the transferor w ill o w n  the property n ot o n ly  at death  but a lso  
w h en  the transfer o n  death d eed  is execu ted , but the latter is  n ot im perative. C on sid er the 
fo llo w in g  exam p le. H  and W, a m arried co u p le , h o ld  B lack acre as tenants b y  th e entirety. H  
ex e cu tes , a ck n o w led g es , and records a transfer o n  death d eed  for B lack acre in  favor o f X  IT later 
d ies , at w h ich  p o in t H  o w n s B lackacre in  fe e  sim p le  ab solu te . Later, H  d ies. U n d er th e la w  o f  
so m e  states, there m a y  b e  a q u estion  w hether the transfer on  death d eed  is e ffec tiv e , g iv e n  that H  
ex ecu ted  it w h en  B lack acre w a s ow n ed , n ot b y  H  and W, but b y  the m arital entity. T h e correct 
an sw er is that the transfer on  death deed  is  e ffe c tiv e  at TTs death b ecau se  B lack acre is  o w n ed  b y  
H a t H ’s death. S ee , e .g ., M itchell v. Wilmington Trust Co., 4 4 9  A .2 d  1055 (D e l. Ch. 1982)  
(m ortgage granted b y  on e tenant b y  the entirety is  n ot v o id  u p on  execu tion  but rem ains in ch oate  
during th e liv e s  o f  b oth  sp o u ses , and b eco m es a v a lid  lien  i f  the sp ou se  w h o  ex ecu ted  the 
m ortgage su rv ives  the other sp o u se  or i f  the sp o u ses get d ivorced ).

T h e seco n d  d efau lt ru le estab lish ed  b y  su b section  (a) is that the interest o f  a d esign ated  
b en efic ia ry  is con tin gen t on  su rv iv in g  the transferor. T h is defau lt rule treats w ills  and w ill  
su bstitu tes a like. T h e in terest o f  a d esign ated  b en efic ia ry  w h o  fa ils  to su rv ive the transferor 
lap ses. O n  the d esirab ility  o f  ex ten d in g  statutory an tilapse p rotection  to  w ill substitu tes su ch  as 
transfer on  death d eed s, se e  the L eg isla tiv e  N o te .

T h e third d efau lt ru le estab lish ed  b y  su b section  (a) is that concurrent b en efic ia r ie s  rece iv e  
equal and u n d iv id ed  in terests w ith  no right o f  su rvivorsh ip  am on g them . T his d efau lt ru le is 
co n sisten t w ith  the gen eral presum ption  in  favor o f  ten an cy  in co m m o n . S ee  P o w e ll on  R eal 
Property § 5 1 .0 2 . T h e ru le is a lso  con sisten t w ith  U n ifo rm  Probate C od e § 6 -2 1 2  govern in g  
m ultip le-p arty  accou n ts and § 6 -3 0 7  govern in g  th e transfer on  death registration  o f  secu rities.

T h e fourth and last defau lt rule estab lish ed  b y  su b sectio n  (a) is  that, in  the ev en t o f  the 
lap se  or fa ilu re o f  an in terest to b e h e ld  concurrently, the share that lap ses or fa ils  p a sses  
p rop ortionately  to the su rv iv in g  concurrent b en efic iar ies . C on sid er the fo llo w in g  exam ple:

Example 4. A  ex e cu tes , a ck n o w led g es, and records a transfer on  death d eed  for B lack acre  
n am in g  X, Y, and Z  as the d esign ated  b en efic iaries. X and Y  su rv ive  A, but Z  fa ils  to su rv ive A. 
T h e transfer on  death d eed  is e ffe c tiv e  and, in  the ab sen ce o f  an an tilapse statute, transfers 
B lack acre to X and Y. T h is d efau lt rule is co n sisten t w ith  the transferor’s p rob able in ten tion  in  
the a b sen ce  o f  an an tilap se statute and a lso  w ith  U n ifo rm  Probate C od e § 2 -6 0 4 (b ) on  the lap se o f  
a residuary d ev ise . O n the d esirab ility  o f  ex ten d in g  statutory an tilapse p rotection  to w ill  
su bstitu tes su ch  as transfer o n  death d eed s, se e  the L eg isla tiv e  N o te .
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S u b sectio n  (b ) con cern s the e ffec t o f  transactions during th e transferor’s life . The  
su b sectio n  states an interm ediate rule b etw een  tw o  extrem es. O n e extrem e w o u ld  p rov id e that 
transactions during the transferor’s life  a ffect the b en efic iary  o n ly  i f  th e transactions are recorded  
b efo re  the transferor’s death. T h is w ou ld  u nfa irly  d isadvan tage the transferor’s creditors and inter  
v iv o s  transferees. T h e other ex trem e w ou ld  p rov id e that transactions during the transferor’s life  
a lw ays su p ersed e th e b en efic ia ry ’s interest, ev e n  i f  th e recording act w o u ld  p rov id e o th erw ise . 
B e tw e en  th ese  tw o  p o sitio n s  is  the rule o f  su b section  (b).

S u b sectio n  (b) p rov id es that the b en efic ia ry ’s in terest is su b ject to all co n v ey a n ces, 
en cu m brances, assign m en ts , contracts, m ortgages, lie n s , and other in terests to w h ich  the property  
is  su bject at the transferor’s death. “L ien s” in c lu d es lien s  arising b y  op eration  o f  law , su ch  as 
state M ed ica id  lien s.

T h e o n ly  ex c ep tio n  to th is rule arises w h en  th e state recording act so  p rov id es. T h e state 
record ing  act w ill  so  p rov id e o n ly  w h en  tw o  con d ition s are m et: (1 ) the inter v iv o s  co n v ey a n ce  or 
encu m brance is u nrecorded  throughout the transferor’s life  (the leg a l f ic tio n  in th is su b section  
p rotects p erson s w h o  transact w ith  the transferor and record  any tim e b efore  the transferor’s 
death); and  (2 ) the b en efic ia ry  is  p rotected  b y  the recording act. T h ese  tw o  con d ition s w ill  b e  m et 
o n ly  in  rare in stan ces. M o st b en efic iaries o f  transfer on  death d eed s are gratu itious, w hereas state 
record ing  acts ty p ica lly  p rotect o n ly  purchasers for va lu e. S ee  P o w e ll on  R ea l Property § 8 2 .0 2 .

S u b sectio n  (c ) p rov id es that the su rvivorsh ip  right o f  a jo in t ow n er takes p reced en ce over  
the transfer on  death deed . T h is ru le is  co n sisten t w ith  the la w  o f  jo in t  ten ancy  and w ills : the right 
o f  su rvivorsh ip  takes p reced en ce o v er  a p ro v isio n  in a jo in t ten an t’s w ill.

S u b sectio n  (d ) states th e m andatory rule that a transfer on  death d eed  transfers the  
property w ith ou t coven an t or warranty o f  title. T h e ru le is m andatory for tw o  reasons: first, to  
p revent m ish ap s b y  u n in form ed  grantors; and seco n d , to  reco g n ize  that a transfer on  death d eed  is  
a w ill  substitute. T h e ru le o f  th is section  is co n sisten t w ith  the lon gstan d in g  law  o f  w ills . A s  
stated  b y  Sir E dw ard  C ok e, “an exp ress w arranty can n ot b e created  b y  w ill .” C ok e o n  L ittleton  
3 86a .

SECTION 14. DISCLAIMER. A  b en efic iary  m ay  d isc la im  all or part o f  the  

b en efic ia ry ’s in terest as p rov id ed  b y  [cite state statute or the U n iform  D isc la im er  o f  Property  

Interests A c t ] .

Legislative Note: States should check their disclaimer statutes fo r  any necessary amendments. 
The follow ing are conforming amendments to the Uniform Disclaimer o f  Property Interests Act:

SECTION 12. DELIVERY OR FILING.
(a) In this section, “beneficiary designation ” means an instrument, other

than an instrument creating a trust, naming the beneficiary of:
(1) an annuity or insurance policy;
(2) an account with a designation fo r  paym ent on death;
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(3) a security registered in beneficiary form;
(4) a pension, profit-sharing, retirement, or other employment-related 

benefit plan; or
(5) any other nonprobate transfer at death.

(b) Subject to subsections (c) through (I), delivery o f  a disclaimer may be 
effected by personal delivery, first-class mail, or any other method likely to result 
in its receipt.

(c) In the case o f  an interest created under the law o f  intestate succession 
or an interest created by will, other than an interest in a testamentary trust:

(1) a disclaimer must be delivered to the personal representative o f  
the decedent’s estate; or

(2) i f  no personal representative is then serving, it must be filed  with a 
court having jurisdiction to appoint the personal representative.

(d) In the case o f  an interest in a testamentary trust:
(1) a disclaimer must be delivered to the trustee then serving, or i f  no 

trustee is then serving, to the personal representative o f  the decedent’s estate; or
(2) i f  no personal representative is then serving, it must be file d  with a 

court having jurisdiction to enforce the trust.
(e) In the case o f  an interest in an inter vivos tru s t:

(1) a disclaimer must be delivered to the trustee then serving;
(2) i f  no trustee is then serving, it must be filed  with a court having 

jurisdiction to enforce the trust; or
(3) i f  the disclaimer is made before the time the instrument creating 

the trust becomes irrevocable, it must be delivered to the settlor o f  a revocable 
trust or the transferor o f  the interest.

(/) In the case o f  an interest created by a beneficiary designation which is 
disclaimed made before the time the designation becomes irrevocable, a  the 
disclaimer must be delivered to the person making the beneficiary designation.

(g) In the case o f  an interest created by a beneficiary designation which is 
disclaimed made after the time the designation becomes irrevocable^:_

(1) a  the disclaimer o f  an interest in personal property must be 
delivered to the person obligated to distribute the interest ;  and

(2) the disclaimer o f  an interest in real property must be recorded 
in fthe office o f  the county recorder o f  deedsl o f  the fcountyl where the real 
property that is the subject o f  the disclaimer is located.

(h) In the case o f  a disclaimer by a surviving holder o fjo in tly  held 
property, the disclaimer must be delivered to the person to whom the disclaimed 
interest passes.

(i) In the case o f  a disclaimer by an object or taker in default o f  exercise 
o f  a power o f  appointment at any time after the power was created:

(1) the disclaimer must be delivered to the holder o f  the power or to 
the fiduciary acting under the instrument that created the power; or

(2) i f  no fiduciary is then serving, it must be filed  with a court having 
authority to appoint the fiduciary.

(j) In the case o f  a disclaimer by an appointee o f  a nonfiduciary power o f  
appointment:
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(1) the disclaimer must be delivered to the holder, the personal 
representative o f  the holder's estate or to the fiduciary under the instrument that 
created the p o w e r ; or

(2) i f  no fiduciary is then serving, it must be filed  with a court having 
authority to appoint the fiduciary.

(k) In the case o f  a disclaimer by a fiduciary o f  a power over a trust or 
estate, the disclaimer must be delivered as provided in subsection (c), (d), or (e), 
as i f  the power disclaimed were an interest in property.

(I) In the case o f  a disclaimer o f  a power by an agent, the disclaimer must 
be delivered to the principal or the principal’s representative.

Comment

The rules set forth  in Section 12 are designed so that anyone who has the 
duty to distribute the disclaimed interestwid be notified to provide notice o f  the 
disclaimer. For example, a disclaimer o f  an interest in a decedent’s estate must be 
delivered to the personal representative o f  the estate. A disclaimer is required to 
be filed  in court only when there is no one person or entity to whom delivery can 
be made in very limited circumstances.

SECTION 15. RECORDING OF DISCLAIMER. I f  an instrument 
transferring an interest in or power over property subject to a disclaimer is 
required or perm itted by law to be filed, recorded, or registered, the disclaimer 
may be so filed, recorded, or registered. Except as otherwise provided in Section 
12(g)(2), Ffailure to file, record, or register the disclaimer does not affect its 
validity as between the disclaimant and persons to whom the property interest or 
pow er passes by reason o f  the disclaimer.

Comment

This section permits the recordation o f  a disclaimer o f  an interest in 
property ownership o f  or title to which is the subject o f  a recording system. This 
section expands on the corresponding provision o f  previous Uniform Acts which 
■only referred to permissive recording o f  a disclaimer o f  an interest in real 
property. While local practice may vary, disclaimants should realize that in order 
to establish the chain o f  title to real property, and to ward o f f  creditors and bona 
fid e  purchasers, the disclaimer may have to be recorded. This section does not 
change the law o f  the state governing notice. The reference to Section 12(g)(2) 
concerns the disclaimer o f  an interest in real property created by a “beneficiary 
designation ” as that term is defined in Section 12(a). Such a disclaimer must be 
recorded.

Comment

A  b en efic ia ry  o f  a transfer on  death d eed  m ay  d isc la im  the property interest the d eed  
attem pts to  transfer. W h ile  th is sec tio n  relies on  other la w , su ch  as the U n iform  D isc la im er  o f
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Property Interests A ct, to govern  the d iscla im er, tw o  gen eral p rin cip les sh ou ld  b e  noted.

First, there is  n o  n eed  under the law  o f  d iscla im ers to ex ecu te  a d iscla im er in  advance. 
D u rin g  the transferor’s life , a d esign ated  b en efic iary  has n o  interest in  the property. S ee  S ection  
12. N o th in g  p a sses  to the d esign ated  b en efic iary  w h ile  the transferor is  a liv e , h en ce  there is no  
n eed  to ex e cu te  a d isc la im er during that tim e.

S econ d , an e ffe c tiv e  d iscla im er ex ecu ted  after the testa tor’s death “relates b ack ” to the  
m om en t o f  the attem p ted  transfer, h ere the death o f  the transferor. B e ca u se  the d iscla im er  
“relates b ack ,” the b en efic ia ry  is regarded as n ever h a v in g  had an in terest in  the d isc la im ed  
property. T h e U n iform  D isc la im er  o f  Property Interests A c t  (U D P IA ) reach es th is resu lt, w ith ou t  
u sin g  the lan gu age o f  relation  back , in  U D P IA  § 6 (b )( l) :  “T h e d isc la im er takes e ffec t  as o f  the 
tim e the instrum ent creatin g  the interest b e c o m e s  irrevocab le . . . ” A s  the C om m en t to U D P IA  §6  
ex p la in s, “T h is A ct con tin u es the e ffec t o f  the relation  b ack  doctrine, n ot b y  u sin g  the sp ec ific  
w ord s, but b y  d irectly  stating w h at the relation b ack  doctrine has b een  interpreted to m ean .”

SECTION 15. LIABILITY FOR CREDITOR CLAIMS AND STATUTORY  

ALLOW ANCES.

Alternative A

A  b en efic ia ry  o f  a transfer on  death d eed  is liab le  for an a llo w e d  c la im  again st the  

transferor’s probate estate and statutory a llo w a n ces to  a su rv iv in g  sp ou se  and ch ildren  to the 

ex ten t p rov id ed  in  [c ite  state statute or S ection  6 -1 0 2  o f  the U n iform  Probate C ode],

Alternative B

(a) T o the ex ten t the transferor’s probate estate is in su ffic ien t to sa tisfy  an a llo w e d  cla im  

again st the estate or a statutory a llo w a n ce  to a su rv iv in g  sp o u se  or ch ild , the estate m ay  en force  

the lia b ility  again st property transferred at the transferor’s death b y  a transfer on  death deed .

(b) I f  m ore than on e property is transferred b y  on e or m ore transfer on  death d eed s, the 

lia b ility  u nd er su b sectio n  (a) is apportioned  am on g the properties in  proportion  to their n et va lu es  

at the transferor’s death.

(c ) A  p ro ceed in g  to en force the liab ility  under th is sectio n  m u st b e co m m en ced  n ot later 

than [18 m onths] after the transferor’s death.
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End of Alternatives

Legislative Note: Alternative A is fo r  a state with an existing statute governing creditors ’ rights 
in nonprobate transfers, such as Uniform Probate Code §6-102. States are encouraged to enact 
such statutes, thereby treating nonprobate transfers comprehensively. Alternative B is a second- 
best approach, supplying creditor protection but governing only transfer on death deeds and not 
other nonprobate mechanisms.

Comment

A ltern ative  A  defers to other law , su ch  as U n ifo rm  Probate C od e § 6 -1 0 2 , to  estab lish  the 
lia b ility  o f  a b en efic ia ry  o f  a transfer on death  d eed  for creditor c la im s and statutory a llow an ces.

U n ifo rm  Probate C od e (U P C ) § 6 -1 0 2  w a s added  in 1998 to estab lish  the p rin cip le  that 
recip ien ts o f  nonprobate transfers can  be required  to  contribute to p ay a llo w e d  c la im s and  
statutory a llo w a n ces  to the ex ten t the probate estate is in su ffic ien t. T he fundam ental ru le o f  
lia b ility  is  con ta in ed  in U P C  § 6 - 102(b): “E x cep t as o th erw ise  p rov id ed  b y  statute, a transferee o f  
a nonprobate transfer is  su bject to liab ility  to  any probate estate o f  the d eced en t for a llo w ed  
c la im s again st th e d ece d e n t’s probate estate and stautory a llo w a n ces to  the d ece d e n t’s sp o u se  and  
ch ild ren  to the ex ten t the estate is in su ffic ien t to  sa tisfy  th ose  c la im s and a llo w a n ces. T he  
lia b ility  o f  a nonprobate transferee m ay  n ot e x c e e d  the va lu e o f  nonprobate transfers rece iv ed  or 
con tro lled  b y  that tran sferee.” T h e other p ro v is io n s  o f  U P C  § 6 -1 0 2  im p lem en t th is liab ility  rule.

F or states n ot favorin g  the com p reh en sive  approach o f  U P C  § 6 - 102(b ) or th e eq u ivalen t, 
A ltern ative  B  p rov id es an in rem  liab ility  ru le ap p ly in g  to  transfer on death d eed s. T h e property  
transferred under a transfer on  death d eed  is liab le  to  the transferor’s probate estate for properly  
a llo w e d  c la im s and statutory a llow an ces to  the ex ten t the estate is in su ffic ien t.

O ne o f  th e  fu n ction s o f  probate is creditor p rotection . U P C  § 6 -1 0 2 , referenced  in  
A ltern ative  A , attem pts to p rov id e com p reh en sive  creditor p rotection  w ith in  the realm  o f  
n onprobate transfers. In addition , th is A ct in  A ltern ative  B  p rov id es m ore creditor p rotection  than  
is ty p ica lly  ava ilab le  under current law . For m an y  transferors, the transfer on  death d eed  w ill  b e  
u sed  in  lieu  o f  jo in t ten a n cy  w ith  right o f  survivorsh ip . U n d er the u sual law  o f  jo in t ten ancy , the  
u n secu red  creditors o f  a d ecea sed  jo in t tenant h ave n o  recou rse again st the property or again st the 
other jo in t  tenant. Instead, the property p a sses  au tom atica lly  to the survivor, free o f  the 
d ece d e n t’s debts. S ee  C om m en t 5 to U P C  § 6 -1 0 2 . I f  the debts cannot b e p aid  from  the probate 
estate, th e cred itor is out o f  luck . U nd er A ltern ative  B , in  contrast, the property transferred under 
a transfer on  death d eed  is  liab le  to  the probate estate for p roperly a llo w e d  cla im s and statutory  
a llo w a n ces  to  the ex ten t the estate is in su ffic ien t.

[SECTION 16. OPTIONAL FORM OF TRANSFER ON DEATH DEED. T he

fo llo w in g  form  m a y  b e u sed  to  create a transfer on  death d eed . T he other sectio n s o f  th is [act] 

govern  the e ffec t  o f  th is or any other instrum ent u sed  to create a transfer on  death deed:
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R E V O C A B L E  T R A N S F E R  O N  D E A T H  D E E D

Y o u  sh ou ld  carefu lly  read all in form ation  on  the other sid e o f  th is form . Y o u  M ay W ant 

to C on su lt a L aw yer B efo re  U sin g  T his Form .

T h is form  m ust b e  recorded  b efore your death, or it w il l  n ot b e  e ffec tiv e . 

ID E N T IF Y IN G  IN F O R M A T IO N

O w n er or O w ners M ak in g  T his D eed:

(front o f form)

NOTICE TO OWNER

Printed  n am e M a ilin g  address

Printed  nam e M a ilin g  address

L ega l d escrip tion  o f  the property:

P R IM A R Y  B E N E F IC IA R Y

I d esign ate  the fo llo w in g  b en efic iary  i f  th e b en efic iary  su rv ives m e.

Printed  n am e M a ilin g  ad dress, i f  ava ilab le

A L T E R N A T E  B E N E F IC IA R Y  -  O ptional

I f  m y  prim ary b en efic ia ry  d o es  not su rv ive m e, I d esign ate  the fo llo w in g  alternate 

b en efic ia ry  i f  that b en efic ia ry  su rv ives m e.

Printed  n am e M a ilin g  address, i f  ava ilab le
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A t m y  death, I transfer m y  interest in  the d escrib ed  property to  the b en efic iar ies  as

d esign ated  ab ove.

B e fo r e  m y  death, I h ave th e right to revok e this deed.

S IG N A T U R E  O F O W N E R  O R  O W N E R S  M A K IN G  TH IS D E E D

____________________________________________  [(S E A L )]___________________
Signature D ate

____________________________________________  [(S E A L )]___________________
S ignature D ate

A C K N O W L E D G M E N T

(insert ack n o w led g m en t for d eed  here)

(back  o f  form )

C O M M O N  Q U E S T IO N S  A B O U T  T H E  U S E  OF TH IS FO R M  

W hat d o es  the T ransfer on  D eath  (T O D ) d eed  do? W h en  you  d ie , th is d eed  transfers the  

d escrib ed  property, su bject to an y  liens or m ortgages (or other encu m brances) on  the property at 

your death. P robate is n ot required. The T O D  d eed  has n o  e ffec t  u ntil you  d ie. Y o u  can  rev o k e it 

at an y  tim e. Y o u  are a lso  free to transfer the property to so m eo n e  e lse  during your life tim e . I f  you  

do n ot o w n  an y  in terest in  the property w h en  you  d ie, th is d eed  w ill  h ave n o  effect.

H o w  do I m ak e a T O D  d eed ? C om p lete th is form . H ave it a ck n o w led g ed  b efore a notary  

p u b lic  or other in d iv id u al authorized  b y  la w  to take ack n ow led gm en ts. R ecord  the form  in  each  

[county] w h ere any part o f  the property is located . T he form  has no e ffec t u n le ss  it is  

ack n o w led g ed  and recorded  b efo re  your death.

Is the “le g a l d escrip tion ” o f  the property n ecessary?  Y es .

TRANSFER ON DEATH
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H o w  do I find  the “leg a l d escrip tion ” o f  the property? T h is in form ation  m ay  b e  on  the  

d eed  you  rece iv ed  w h en  you  b eca m e an ow n er o f  the property. T h is in form ation  m ay  a lso  be  

a va ilab le  in  [the o ff ic e  o f  the cou n ty  recorder o f  d eed s] for the [county] w here the property is 

located . I f  you  are n ot a b so lu te ly  sure, con su lt a law yer.

C an I ch an ge m y  m in d  b efore  I record  the T O D  deed? Y es . I f  y ou  h ave n ot yet recorded  

the d eed  and w an t to ch an ge your m ind , s im p ly  tear up or o th erw ise  d estroy  the deed.

H o w  do I “record” the T O D  deed? T ake the co m p leted  and ack n o w led g ed  form  to  [the 

o ff ic e  o f  the cou n ty  recorder o f  d eed s] o f  the [county] w h ere the property is  located . F o llo w  the  

in stru ctions g iv e n  b y  th e [cou n ty  recorder] to m ak e the form  part o f  the o ffic ia l property records. 

I f  the property is  in  m ore than on e [cou nty], you  sh ou ld  record  the d eed  in each  [county].

C an I later rev o k e th e T O D  d eed  i f  I ch an ge m y  m ind? Y e s . Y o u  can revok e th e T O D  

d eed . N o  on e, in c lu d in g  the b en efic iar ies , can  p revent you  from  revok in g  the deed .

H o w  do I revok e the T O D  d eed  after it is recorded? There are three w ays to rev o k e a 

recorded  T O D  deed: (1 ) C om p lete  and a ck n o w led g e  a revoca tion  form , and record  it in  each  

[county] w h ere the property is  located . (2 ) C om p lete  and ack n o w led g e  a n ew  T O D  d eed  that 

d isp o ses  o f  the sam e property, and record it in  each  [county] w h ere the property is located . (3 )  

Transfer the property to  so m eo n e  e ls e  during your life tim e  b y  a recorded  d eed  that ex p ressly  

revok es th e T O D  d eed . Y o u  m ay  n ot revok e the T O D  d eed  b y  w ill.

I am  b ein g  pressured  to  co m p lete  th is form . W hat sh ou ld  I do? D o  n ot co m p lete  th is form  

und er pressure. S eek  h elp  from  a trusted fa m ily  m em ber, friend, or law yer.

D o  I n eed  to te ll the b en efic ia r ies  about the T O D  deed? N o , but it is  recom m en d ed . 

S ecrecy  can  cau se  later co m p lica tio n s and m igh t m ake it easier for others to com m it fraud.

I h a v e  other q u estion s about th is form . W hat sh ou ld  I do? T his form  is d es ig n ed  to  fit
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so m e but n ot a ll situ ation s. I f  y ou  h ave other q u estion s, you  are en cou raged  to con su lt a law yer.]

Legislative Note: This section and the next section are bracketed fo r  states wishing to provide 
optional statutory forms. An enacting jurisdiction should review its statutory requirements fo r  
deeds and fo r  acknowledgments and amend the statutory form s provided in Sections 16 and 17 
where necessary fo r  conformity with those requirements. I f  an enacting jurisdiction changes the 
act, the jurisdiction should review the answers to the common questions in Sections 16 and 17 to 
ensure the answers remain accurate.

Comment

T h e form  in th is sec tio n  is  op tion al. T he sectio n  is b ased  on  S ec tio n  4  o f  the U n iform  
H ealth -C are D e c is io n s  A ct.

T en  o f  the thirteen states w ith  transfer on  death d eed  statutes p rov id e a statutory form .
S ee  A riz. Stat. § 3 3 -4 0 5 (K ); A rk. Stat. § 1 8 -1 2 -6 0 8 (h ) , C olo . Stat. § 1 5 -1 5 -4 0 4 ; K ans. Stat. §59-  
3502; M inn . Stat. § 5 0 7 .0 7 1 (2 4 );  M ont. Stat. § 7 2 -6 -1 2 1 (1 3 );  N e v . Stat. § 1 1 1 .1 0 9 (6 );  N .M . Stat. 
§ 4 5 -6 -4 0 1(C); O h io  C od e § 5 3 0 2 .2 2 (A );  O kla. H .B . 2 6 3 9  §3.

T h e transfer on  death d eed  is lik e ly  to b e  u sed  b y  con su m ers for w h o m  the preparation o f  
a ta ilored  inter v iv o s  revocab le  trust is  too  costly . T h e form  in  th is sec tio n  is d es ig n ed  to be  
understandable and con su m er friendly.

F or ex a m p les o f  statutory form s con ta in in g  an sw ers to q u estion s lik e ly  to b e  a sk ed  b y  
con su m ers, see  the I llin o is  statutory form s for p ow ers o f  attorney. 7 5 5  111. C om p . Stat. 4 5 /3 -3  
(p o w er o f  attorney for property); 7 5 5  111. C om p . Stat. 4 5 /4 -1 0  (p o w er o f  attorney for h ealth  care).

[SECTION 17. OPTIONAL FORM OF REVOCATION. T h e fo llo w in g  form  m ay be  

u sed  to create an instrum ent o f  revoca tion  under th is [act]. T he other sec tio n s o f  th is [act] govern  

the e ffec t o f  th is or any other instrum ent u sed  to revok e a transfer on  death deed .

(front o f  form )

R E V O C A T IO N  OF T R A N S F E R  O N  D E A T H  D E E D  

N O T IC E  T O  O W N E R

T h is revocation  m u st b e recorded  b efore  y ou  d ie  or it w ill  n ot b e  e ffec tiv e . T his  

revoca tion  is  e ffe c tiv e  o n ly  as to the in terests in  the property o f  ow n ers w h o  s ig n  th is revocation . 

ID E N T IF Y IN G  IN F O R M A T IO N

O w n er or O w ners o f  Property M ak in g  T his R evocation :
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Printed name Mailing address

Printed  n am e M a ilin g  address

L egal d escrip tion  o f  the property:

R E V O C A T IO N

I revok e all m y  p rev iou s transfers o f  th is property b y  transfer on  death deed .

S IG N A T U R E  O F O W N E R  O R  O W N E R S  M A K IN G  TH IS R E V O C A T IO N

_________________________________________  [(S E A L )]______________________
Signature D ate

_________________________________________  [(S E A L )]______________________
Signature D ate

A C K N O W L E D G M E N T  

(insert a ck n o w led g m en t here)

(back  o f  form )

C O M M O N  Q U E S T IO N S  A B O U T  T H E  U S E  O F T H IS FO R M  

H o w  do I u se  th is form  to  revok e a Transfer on  D eath  (T O D ) d eed ? C om p lete  th is form . 

H a v e it ack n o w led g ed  b efo re  a notary p u b lic  or other in d iv id u al authorized  to take  

a ck n ow led gm en ts. R ecord  the form  in the p u b lic  records in  [the o f f ic e  o f  the cou n ty  recorder o f  

d eed s] o f  each  [county] w h ere the property is  located . T h e form  m u st be a ck n o w led g ed  and  

recorded  b efore  your death or it has no effect.

H o w  do I fin d  the “leg a l d escrip tion ” o f  the property? T h is in form ation  m ay  b e  o n  the 

T O D  deed . It m ay  a lso  b e  ava ilab le  in  [the o ff ic e  o f  the cou n ty  recorder o f  d eed s] for the
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[county] w h ere the property is located . I f  you  are n ot a b so lu te ly  sure, con su lt a law yer.

H o w  do I “record” the form ? Take the co m p leted  and ack n o w led g ed  form  to  [the o ff ic e  

o f  the cou n ty  recorder o f  deed s] o f  the [county] w h ere th e property is located . F o llo w  the  

in stru ction s g iv e n  b y  the [cou n ty  recorder] to m ake the form  part o f  th e o ffic ia l property records. 

I f  the property is located  in  m ore than on e [cou nty], you  sh ou ld  record  the form  in each  o f  th ose  

[cou n ties],

I am  b ein g  p ressured  to com p lete  th is form . W h at sh ou ld  I do? D o  n ot co m p lete  th is form  

u nder pressure. S eek  h elp  from  a trusted fam ily  m em ber, friend, or law yer.

I h a v e  other q u estion s about th is form . W hat sh ou ld  I do? T his form  is d es ig n ed  to fit 

so m e  but n o t all situ ation s. I f  you  h ave other q u estion s, co n su lt a law yer.]

C o m m e n t

T h e form  in  th is  se c tio n  is op tion al. T h e section  is b ased  on  S ectio n  4  o f  the U n iform  
H ealth-C are D e c is io n s  A ct.

S ix  o f  the th irteen  states w ith  transfer on  death d eed  statutes p rov id e a statutory form  for 
revocation . S ee  A riz . Stat. §3 3 -4 0 5 (L ); Ark. Stat. § 1 8 -1 2 -6 0 8 (i) , C o lo . Stat. § 1 5 -1 5 -4 0 5 ; M inn. 
Stat. § 5 0 7 .0 7 1 (2 5 );  M on t. Stat. § 7 2 -6 -1 2 1 (1 4 );  N e v . Stat. § 1 1 1 .1 0 9 (7 ).

T h e aim  o f  th e form  in  th is section  is  to be understandable and con su m er friendly.

SECTION 18. UNIFORMITY OF APPLICATION AND CONSTRUCTION. In

ap p ly in g  and con stru in g  th is u n iform  act, con sid eration  m u st b e g iv en  to the n eed  to  p rom ote  

u n iform ity  o f  the law  w ith  resp ect to  its su bject m atter am on g  the states that enact it.

SECTION 19. RELATION TO ELECTRONIC SIGNATURES IN GLOBAL AND  

NATIONAL COMMERCE ACT. This [act] m o d ifie s , lim its, and su p ersed es the federal 

E lectron ic  S ignatures in  G lob a l and N ation a l C om m erce A ct, 15 U .S .C . S ectio n  7 0 0 1 , et seq ., 

but d o es n ot m o d ify , lim it, or su persede S ectio n  101 (c) o f  that act, 15 U .S .C . S ectio n  7 0 0 1 (c ) , or 

authorize e lec tron ic  d e liv ery  o f  any o f  the n o tices  d escrib ed  in  S ectio n  103(b) o f  that act, 15
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Legislative Note: This section is fo r  states wishing to replace their transfer on death deed 
statutes with this Act.

SECTION 21. EFFECTIVE DATE. T h is [act] takes e f f e c t ....

U.S.C. Section 7003(b).

SEC TIO N  20. REPEA LS. The following are repealed:
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(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

DIVISIO N O F L E G A L  AN D  R E S E A R C H  S E R V IC E S  
L E G IS L A T IV E  A F F A IR S  A G E N C Y  

S T A T E  O F A L A S K A State Capitol 
Juneau, Alaska 99801-1182 

Deliveries to: 129 6th St., Rm. 329

M E M O R A N D U M January 19 , 2 0 1 2

SU BJEC T: B il l  a d o p tin g  and re la tin g  to  th e  U n ifo r m  R e a l P ro p er ty  T ran sfer  
o n  D ea th  A c t  (W o rk  O rder N o . 2 7 -L S  1 2 3 7 \A )

TO:

FROM :

R e p r e se n ta t iv e  C arl G atto
C h a ir  o f  th e H o u se  J u d ic ia ry  C o m m itte e
A ttn : M e la n ie  L e sh

' d PT erry  B a n n iste r  
L e g is la t iv e  C o u n se l

T h is  m e m o  a c c o m p a n ie s  a  draft o f  th e  b ill d e sc r ib e d  a b o v e . T h e  b ill  is  b a sed  o n  
2 7 -L S  1 0 9 2 \A .

1. R e q u e s te d  reco rd er  c h a n g e s . T h e  term , " ju d ic ia l d istrict,"  is  c h a n g e d  to  " record in g  
d istrict"  th r o u g h o u t th e  b ill w h e r e  a p p lic a b le .

2 . S a m p le  fo rm  la n g u a g e . A  lin e  is  a d d e d  to  e a c h  o f  th e  s e c t io n s  in  th e  sa m p le  fo rm s to  
in fo r m  th e  tra n sfero r  th a t th ere  can  b e  m o re  th an  o n e  p rim ary  b e n e f ic ia r y  and  m o re  than  

o n e  a ltern a te  b e n e f ic ia r y . A lth o u g h  se c . 1 3 .4 8 .0 9 0 (a )  a d d r e sse s  th e  tra n sfer  to  m u lt ip le  
b e n e f ic ia r ie s , th e  in c lu s io n  o f  m u lt ip le  a ltern ate  b e n e f ic ia r ie s  ra ise s  th e  q u e s tio n  o f  h o w  
th e  m u lt ip le  a ltern a te  b e n e f ic ia r ie s  w i l l  sh are th e  in te re sts  o f  n o n su r v iv in g  b e n e f ic ia r ie s .  
S e c . 1 3 .4 8 .0 9 0 ( a )  d o e s  n o t s e e m  to  a d d r ess  a ltern ate  b e n e f ic ia r ie s  d ir e c t ly  and th e  m o d e l  
fo rm  is  d e s ig n e d  fo r  o n e  a ltern ate b e n e f ic ia r y . I f  th ere  are m u lt ip le  a ltern ate  
b e n e f ic ia r ie s ,  is  th ere  a  p r io r ity  a m o n g  th e m ?  W ill ea c h  r e p la c e  o n e  b e n e f ic ia r y ?  

P erh a p s m u lt ip le  a ltern a te  b e n e f ic ia r ie s  c o u ld  b e  p r io r it ize d  o n  th e  fo rm . It s e e m s  as i f  
th is  m a tter  sh o u ld  b e  c la r if ie d  b e c a u se  it is  d e a lin g  w ith  th e  d istr ib u tio n  o f  in te re sts  in  
rea l p ro p erty . T o  a v o id  a ll p r o b le m s , I s u g g e s t  th a t th e  fo rm  n o t in c lu d e  a  sp a c e  for  an  
a ltern a te  b e n e f ic ia r y , or, i f  y o u  w a n t to  a l lo w  for o n e  or m o re  a ltern ate  b e n e f ic ia r ie s , that 
th e  p e r so n  b e  a d v ise d  o n  th e  fo rm  to  c o n ta c t  an  a tto rn ey  in  that ca se .

3 . C o rr ec tio n . In s e c .  3 , a  c o r r e c tio n  h as b e e n  m a d e  to  A S  1 3 .7 0 .1 0 0 ( f )  to  re p la c e  
"before"  w ith  "after."

I f  I m a y  b e  o f  furth er a s s is ta n c e , p le a s e  a d v ise .

T L B :p lm  
1 2 -0 3 2 .p lm

E n c lo su r e
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HOUSE BILL NO.

IN  T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A  

T W E N T Y -S E V E N T H  L E G IS L A T U R E  - S E C O N D  S E S S I O N

BY THE HOUSE JUDICIARY COMMITTEE

Introduced:
Referred:

A BILL 

FOR AN ACT ENTITLED 

"An Act adopting and relating to the Uniform Real Property Transfer on Death Act."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. A S  13 is  a m e n d e d  b y  a d d in g  a n e w  ch a p ter  to  read:

Chapter 48. Uniform Real Property Transfer on Death Act.

Sec. 13.48.010. Transfer on death deed authorized. A n  in d iv id u a l m a y  

tra n sfer  p ro p erty  to  o n e  or m o re  b e n e f ic ia r ie s  e f f e c t iv e  at th e  tran sferor's d eath  b y  a 

tra n sfer  o n  d ea th  d e e d .

Sec. 13.48.020. Transfer on death deed revocable. A  tra n sfer  o n  d ea th  d eed  

is  r e v o c a b le  e v e n  i f  th e  d eed  or a n o th er  in stru m e n t c o n ta in s  a  con trary  p r o v is io n .

Sec. 13.48.030. Transfer on death deed nontestamentary. A  tran sfer  on  

d ea th  d e e d  is  n o n testa m en ta r y .

Sec. 13.48.040. Capacity of transferor. T h e  c a p a c ity  req u ired  to  m a k e  or 

r e v o k e  a  tra n sfer  o n  d ea th  d eed  is  th e  sa m e  a s  th e  c a p a c ity  req u ired  to  m a k e  a w ill .

Sec. 13.48.050. Requirements. A  tran sfer  o n  d ea th  d e e d

(1 )  e x c e p t  a s o th e r w is e  p r o v id e d  in  (2 )  o f  th is  s e c t io n , m u st  co n ta in  th e

-1-
N ew  T e x t  U n d e r l i n e d  [D E LE TE D  TEX T BRACK ETED ]
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e s s e n tia l e le m e n ts  and fo r m a lit ie s  o f  a p ro p er ly  r e co r d a b le  in ter  v iv o s  d eed ;

(2 )  m u st sta te that th e  tra n sfer  to  th e  d e s ig n a te d  b e n e f ic ia r y  is  to  o cc u r  

at th e  tran sferor's d eath ; and

(3 )  m u st b e  r e co r d e d  b e fo r e  th e  tran sferor's d ea th  in  th e  p u b lic  reco rd s  

in  th e  o f f ic e  o f  th e  reco rd er  in  th e  r e c o r d in g  d istr ic t  w h e r e  th e  p ro p erty  is  lo c a te d .

Sec. 13.48.060. Notice, delivery, acceptance, consideration not required. A  

tra n sfer  o n  d ea th  d e e d  is  e f f e c t iv e  w ith o u t

( 1 )  n o t ic e  or d e liv e r y  to ,  or a c c e p ta n c e  b y , th e  d e s ig n a te d  b e n e f ic ia r y  

d u r in g  th e  tran sferor 's life ;  or

( 2 )  c o n s id e r a tio n .

Sec. 13.48.070. Revocation by instrument authorized; revocation by act 

not permitted, (a )  S u b je c t  to  (b ) o f  th is  se c t io n , a n  in stru m e n t is  e f f e c t iv e  to  r e v o k e  a  

r e co r d e d  tra n sfer  o n  d ea th  d e e d , or a n y  part o f  it, o n ly  i f  th e  in stru m en t

(1 )  is  o n e  o f  th e  fo llo w in g :

(A )  a tra n sfer  o n  d ea th  d e e d  that r e v o k e s  th e  d e e d  or part o f  th e  

d e e d  e x p r e s s ly  o r  b y  in c o n s is te n c y ;

(B )  an  in stru m e n t o f  r e v o c a t io n  that e x p r e s s ly  r e v o k e s  th e  d eed  

o r  part o f  th e  d eed ; or

(C ) an  in ter  v iv o s  d e e d  that e x p r e s s ly  r e v o k e s  th e  tra n sfer  on  

d ea th  d e e d  or part o f  th e  d eed ; and

(2 )  is  a c k n o w le d g e d  b y  th e  tra n sfero r  a fter  th e  a c k n o w le d g m e n t  o f  th e  

d e e d  b e in g  r e v o k e d  an d  re co r d e d  b e fo r e  th e  tran sferor's d ea th  in  th e  r e c o r d in g  d istr ic t  

w h e r e  th e  d e e d  is  reco rd ed .

(b )  I f  a  tra n sfer  o n  d ea th  d e e d  is  m a d e  b y  m o r e  th an  o n e  tran sferor ,

(1 )  r e v o c a tio n  b y  a tra n sfero r  d o e s  n o t a f fe c t  th e  d e e d  as to  th e  in terest  

o f  a n o th er  tran sferor; and

(2 )  a  d e e d  o f  j o in t  o w n e r s  is  r e v o k e d  o n ly  i f  it is  r e v o k e d  b y  a ll o f  th e  

l iv in g  j o in t  o w n e r s .

(c )  A fte r  a  tran sfer  o n  d ea th  d e e d  is  re c o r d e d , it m a y  n o t b e r e v o k e d  b y  a  

r e v o c a to r y  act o n  th e  d eed .

(d ) T h is  s e c t io n  d o e s  n o t l im it  th e  e f f e c t  o f  an  in ter  v iv o s  tran sfer  o f  th e
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p rop erty .

Sec. 13.48.080. Effect of transfer on death deed during transferor's life.

D u r in g  a  tran sferor 's l if e ,  a tran sfer  o n  d ea th  d e e d  d o e s  n o t

( 1 )  a f fe c t  an in te re st  or r igh t o f  th e  tra n sfero r  or a n y  o th e r  o w n e r , 

in c lu d in g  th e  r ig h t to  tran sfer  or e n c u m b e r  th e  p rop erty ;

(2 )  a f fe c t  an in te re st  or righ t o f  a tr a n sfe r e e , e v e n  i f  th e  tra n sfe re e  has  

actu a l or c o n s tr u c t iv e  n o tic e  o f  th e  d eed ;

(3 )  a f fe c t  an in te re st  or righ t o f  a s e c u r e d  or u n se cu re d  cr ed ito r  or  

fu tu re cr ed ito r  o f  th e  tran sferor , e v e n  i f  th e  cr ed ito r  h a s  actu a l or c o n s tr u c t iv e  n o t ic e  o f  

th e  d eed ;

(4 )  a f fe c t  th e  tran sferor 's or d e s ig n a te d  b e n e f ic ia r y 's  e l ig ib i l i t y  fo r  an y  

fo rm  o f  p u b lic  a ss is ta n c e ;

( 5 )  crea te  a le g a l or e q u ita b le  in te re st  in  fa v o r  o f  th e  d e s ig n a te d

b e n e fic ia r y ;  or

( 6 )  su b je c t  th e  p ro p erty  to  c la im s  or p r o c e s s  o f  a cr ed ito r  o f  th e  

d e s ig n a te d  b e n e f ic ia r y .

Sec. 13.48.090. Effect of transfer on death deed at transferor's death, (a )

E x c e p t  a s  o th e r w is e  p ro v id ed  in  th e  tra n sfer  o n  d ea th  d e e d , in  th is  s e c t io n , o r  in  

A S  1 3 .1 2 .2 0 3 ,  1 3 .1 2 .7 0 2 ,  1 3 .1 2 .7 0 6 , 1 3 .1 2 .7 0 7 , 1 3 .1 2 .8 0 3 ,  o r  1 3 .1 2 .8 0 4 , o n  th e  d ea th  

o f  th e  tran sferor , th e  f o l lo w in g  ru le s  a p p ly  to  p ro p erty  th a t is  th e  su b jec t  o f  a tran sfer  

o n  d ea th  d e e d  an d  o w n e d  b y  th e  tra n sfero r  at d eath:

(1 )  su b je c t  to  (2 )  o f  th is  s u b se c t io n , th e  in te re st  in  th e  p rop erty  is  

tran sferred  to  th e  d e s ig n a te d  b e n e f ic ia r y  u n d er  th e  d eed ;

(2 )  th e  in te re st o f  a d e s ig n a te d  b e n e f ic ia r y  i s  c o n t in g e n t  on  th e  

d e s ig n a te d  b e n e f ic ia r y  su r v iv in g  th e  tran sferor; th e  in te re st  o f  a d e s ig n a te d  b e n e f ic ia r y  

that f a ils  to  su r v iv e  th e  tran sferor  la p ses;

(3 )  su b jec t  to  ( 4 )  o f  th is  s u b s e c t io n , co n cu rr en t in te r e sts  are tran sferred  

to  th e  b e n e f ic ia r ie s  in  eq u a l an d  u n d iv id e d  sh a res w ith  n o  r ig h t o f  su rv iv o r sh ip ;

(4 )  i f  th e  tran sferor  h a s  id e n tif ie d  tw o  o r  m o r e  d e s ig n a te d  b e n e f ic ia r ie s  

to  r e c e iv e  co n cu rr en t in terests  in  th e  p ro p erty , th e  sh a re  o f  o n e  that la p s e s  or fa ils  for  

an y  r e a so n  is  tran sferred  to  th e  o th er  or to  th e  o th e rs  in  p ro p o rtio n  to  th e  in te re st o f
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e a c h  in  th e  r e m a in in g  part o f  th e  p ro p erty  h e ld  co n cu rr en tly .

(b )  S u b je c t  to  A S  4 0 .1 7 ,  a b e n e f ic ia r y  ta k e s  th e  p rop erty  su b je c t  to  a ll 

c o n v e y a n c e s ,  e n c u m b r a n c e s , a s s ig n m e n ts , c o n tra c ts , m o r tg a g e s , l ie n s , an d  o th er  

in te r e s ts  to  w h ic h  th e  p rop erty  is  su b je c t  at th e  tran sferor 's d ea th . F or p u r p o se s  o f  th is  

su b s e c t io n  an d  A S  4 0 .1 7 ,  th e  r e c o r d in g  o f  th e  tra n sfer  o n  d ea th  d e e d  is  c o n s id e r e d  to  

h a v e  o cc u r re d  at th e  tran sferor's d eath .

(c )  I f  a tra n sfero r  is  a jo in t  o w n e r  an d  is

(1 )  su r v iv e d  b y  o n e  or m o re  o th er  j o in t  o w n e r s , th e  p ro p erty  that is  th e  

su b jec t  o f  a tra n sfer  o n  d eath  d e e d  b e lo n g s  to  th e  su r v iv in g  j o in t  o w n e r  or o w n e r s  w ith  

r ig h t o f  su r v iv o r sh ip ; or

(2 )  th e  la st s u r v iv in g  jo in t  o w n e r , th e  tran sfer  o n  d ea th  d eed  is

e f f e c t iv e .

(d )  A  tra n sfer  o n  d eath  d eed  tra n sfers  p ro p erty  w ith o u t  c o v e n a n t  or w arranty  

o f  t it le  e v e n  i f  th e  d e e d  c o n ta in s  a  con trary  p r o v is io n .

Sec. 13.48.100. Disclaimer. A  b e n e f ic ia r y  m a y  d is c la im  a ll or part o f  th e  

b e n e f ic ia r y 's  in te re st  as p r o v id e d  b y  A S  1 3 .7 0  (U n ifo r m  D is c la im e r  o f  P rop erty  

In te re sts  A c t) .

Sec. 13.48.110. Liability for creditor claims and statutory allowances, (a )

T o  th e  e x te n t  th e  tran sferor's p ro b a te  e s ta te  is  in s u f f ic ie n t  to  sa t is fy  an  a llo w e d  c la im  

a g a in st  th e  e s ta te  o r  a  sta tu tory  a llo w a n c e  to  a su r v iv in g  s p o u s e  o r  c h ild , th e  e s ta te  

m a y  e n fo r c e  th e  lia b ility  a g a in st  p ro p erty  tra n sferred  at th e  tran sferor's d eath  b y  a 

tran sfer  o n  d ea th  d e e d .

(b ) I f  m o re  than  o n e  p ro p erty  is  tran sferred  b y  o n e  or m o re  tra n sfer  o n  d eath  

d e e d s , th e  lia b ility  u n d er  (a) o f  th is  s e c t io n  is  a p p o r tio n ed  a m o n g  th e  p ro p er tie s  in  

p ro p o rtio n  to  th e ir  n e t  v a lu e s  at th e  tran sferor's d eath .

(c )  A  p r o c e e d in g  to  e n fo r c e  th e  l ia b ili ty  u n d er  th is  s e c t io n  m u st  b e  

c o m m e n c e d  n o t  la ter  th an  18 m o n th s  a fter  th e  tran sferor's d eath .

Sec. 13.48.120. Optional form of transfer on death deed. T h e  fo l lo w in g  

fo rm  m a y  b e  u se d  to  crea te  a tra n sfer  o n  d ea th  d e e d . T h e  p r o v is io n s  o f  th is  ch ap ter  

g o v e r n  th e  e f f e c t  o f  th is  or a n y  o th er  in stru m en t u se d  to  crea te  a tra n sfer  o n  d ea th  

d eed .
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(fro n t o f  fo rm )

R E V O C A B L E  T R A N S F E R  O N  D E A T H  D E E D  

N O T I C E  T O  O W N E R

Y o u  sh o u ld  c a r e fu lly  read  a ll in fo r m a tio n  o n  th e  o th er  s id e  o f  

th is  fo rm . You may want to consult a lawyer before using this form.

T h is  fo rm  m u st  b e  re co r d e d  b e fo r e  y o u r  d ea th , o r  it w i l l  n o t  b e  

e f fe c t iv e .

I D E N T I F Y I N G  I N F O R M A T I O N

O w n e r  or O w n e r s  M a k in g  T h is  D e e d :

P rin ted  n a m e M a ilin g  a d d r ess

P rin ted  n a m e M a ilin g  a d d r ess

L e g a l d e sc r ip tio n  o f  th e  p rop erty:

P R IM A R Y  B E N E F IC IA R Y /B E N E F IC IA R IE S

(P le a s e  lis t  o n e  o r  m o re  p rim ary  b e n e f ic ia r ie s .)

I d e s ig n a te  th e  f o l lo w in g  b e n e f ic ia r y  i f  th e  b e n e f ic ia r y  su r v iv e s

m e:

WORK DRAFT WORK DRAFT 27-LS1237\A

P rin ted  n a m e  M a ilin g  a d d r ess , i f  a v a ila b le

A L T E R N A T E  B E N E F IC IA R Y /B E N E F IC IA R IE S  - O p tio n a l

(Y o u  m a y  lis t  o n e  or m o re  a ltern a te  b e n e f ic ia r ie s .)

I f  m y  p rim ary  b e n e f ic ia r y  d o e s  n o t  su r v iv e  m e , I d e s ig n a te  th e  

fo l lo w in g  a ltern a te  b e n e f ic ia r y  i f  that b e n e f ic ia r y  s u r v iv e s  m e:

P rin ted  n a m e M a ilin g  a d d r ess , i f  a v a ila b le

T R A N S F E R  O N  D E A T H

A t m y  d ea th , I tran sfer  m y  in te re st  in  th e  d e sc r ib e d  p rop erty  to  

th e  b e n e f ic ia r ie s  as d e s ig n a te d  a b o v e .

B e fo r e  m y  d ea th , I h a v e  th e  righ t to  r e v o k e  th is  d eed .
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S I G N A T U R E  O F  O W N E R  O R  O W N E R S  M A K I N G  T H I S  D E E D

S ig n a tu r e  D a te

S ig n a tu r e  D a te

A C K N O W L E D G M E N T

S ta te  o f ______________________________________________________ J u d ic ia l

D is tr ic t  (o r  C o u n ty  o f __________________________________ or M u n ic ip a lity  o f

 )

T h e  fo r e g o in g  in stru m e n t w a s  a c k n o w le d g e d  b e fo r e  m e  th is

(d a te )  b y  (n a m e  o f  p e rso n  w h o  a c k n o w le d g e d ) .

S ig n a tu r e  o f  P e r so n  T a k in g  

A c k n o w le d g m e n t

T itle  or R an k

S eria l N u m b e r , i f  a n y  

(b a c k  o f  fo rm )

C O M M O N  Q U E S T IO N S  A B O U T  T H E  U S E  O F  T H IS  F O R M

What does the Transfer on Death (TOD) deed do? W h e n  y o u  

d ie , th is  d e e d  tra n sfers  th e  d e sc r ib e d  p ro p erty , su b je c t  to  a n y  l ie n s  or  

m o r tg a g e s  (o r  o th er  e n c u m b r a n c e s )  o n  th e  p ro p erty  at y o u r  d eath . 

P rob ate  is  n o t  req u ired . T h e  T O D  d e e d  h a s  n o  e f f e c t  u n til y o u  d ie . Y o u  

ca n  r e v o k e  it at a n y  t im e . Y o u  are a lso  fr e e  to  tra n sfer  th e  p ro p erty  to  

s o m e o n e  e l s e  d u r in g  y o u r  l if e t im e . I f  y o u  d o  n o t  o w n  a n y  in te re st in  th e  

p ro p erty  w h e n  y o u  d ie , th is  d e e d  w il l  h a v e  n o  e f fe c t .

How do I make a TOD deed? C o m p le te  th is  fo rm . H a v e  it 

a c k n o w le d g e d  b e fo r e  a  n o ta ry  p u b lic  or o th e r  in d iv id u a l a u th o r iz ed  b y  

la w  to  tak e  a c k n o w le d g m e n ts . R e c o r d  th e  fo rm  in  e a c h  r e c o r d in g  

d istr ic t w h e r e  a n y  part o f  th e p rop erty  is  lo c a te d . T h e  fo rm  h as n o
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e f fe c t  u n le s s  it is  a c k n o w le d g e d  and re co r d e d  b e fo r e  y o u r  d eath .

Is the "legal description" of the property necessary? Y e s .

How do I find the "legal description" of the property? T h is  

in fo r m a tio n  m a y  b e  o n  th e  d e e d  y o u  r e c e iv e d  w h e n  y o u  b e c a m e  an  

o w n e r  o f  th e  p rop erty . T h is  in fo r m a tio n  m a y  a ls o  b e  a v a ila b le  in  th e  

o f f ic e  o f  th e  record er in  th e  r e c o r d in g  d istr ic t  w h e r e  th e  p rop erty  is  

lo c a te d . I f  y o u  are n ot a b s o lu te ly  su re , c o n s u lt  a la w y er .

Can I change my mind before I record the TOD deed? Y e s .

I f  y o u  h a v e  n ot y e t  re co r d e d  th e  d e e d  an d  w a n t to  c h a n g e  y o u r  m in d , 

s im p ly  tear u p  or o th e r w ise  d e str o y  th e  d eed .

How do I "record" the TOD deed? T a k e  th e  c o m p le te d  and  

a c k n o w le d g e d  form  to  th e  o f f ic e  o f  th e  reco rd er  in  th e  r e c o r d in g  d istr ic t  

w h e r e  th e  p ro p erty  is  lo c a te d . F o llo w  th e  in s tr u c t io n s  g iv e n  b y  th e  

re co rd er  to  m a k e  the fo rm  part o f  th e  o f f ic ia l  p rop erty  re co r d s . I f  th e  

p ro p erty  is  in  m o re  th an  o n e  r e c o r d in g  d istr ic t, y o u  sh o u ld  record  th e  

d e e d  in  e a c h  re co r d in g  d istr ic t.

Can I later revoke the TOD deed if I change my mind? Y e s .

Y o u  c a n  r e v o k e  th e  T O D  d eed . N o  o n e , in c lu d in g  th e  b e n e f ic ia r ie s , can  

p r e v e n t  y o u  fro m  r e v o k in g  th e  d e e d .

How do I revoke the TOD deed after it is recorded? T h ere  

are th ree  w a y s  to  r e v o k e  a r e co r d e d  T O D  d eed : (1 )  C o m p le te  and  

a c k n o w le d g e  a r e v o c a t io n  fo rm , an d  reco rd  it in  e a c h  r e c o r d in g  d istr ic t  

w h e r e  th e  p rop erty  is  lo c a te d . (2 )  C o m p le te  an d  a c k n o w le d g e  a n e w  

T O D  d e e d  that d is p o s e s  o f  th e  sa m e  p ro p erty , and  reco rd  it in  ea c h  

r e c o r d in g  d istr ic t  w h e r e  th e  p rop erty  is  lo c a te d . (3 )  T ra n sfer  th e  

p ro p erty  to  s o m e o n e  e l s e  d u r in g  y o u r  l if e t im e  b y  a  r e co r d e d  d e e d  that  

e x p r e s s ly  r e v o k e s  th e  T O D  d e e d . Y o u  m a y  n o t r e v o k e  th e  T O D  d e e d  

b y  w il l .

I am being pressured to complete this form. What should I

do? D o  n o t c o m p le te  th is  fo rm  u n d er  p ressu re . S e e k  h e lp  fro m  a  tru sted  

fa m ily  m em b e r , fr ien d , or la w y er .

-7-
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Do I need to tell the beneficiaries about the TOD deed? N o ,

b ut it is  r e c o m m e n d e d . S e c r e c y  ca n  c a u se  la ter c o m p lic a t io n s  an d  

m ig h t  m a k e  it e a s ie r  fo r  o th e rs  to  c o m m it  fraud.

I have other questions about this form. W h a t sh o u ld  I d o ?

T h is  fo rm  is  d e s ig n e d  to  fit  s o m e  but n o t a ll s itu a tio n s . I f  y o u  h a v e  

o th er  q u e s t io n s , y o u  are e n c o u r a g e d  to  c o n s u lt  a la w y er .

Sec. 13.48.130. Optional form of revocation. T h e f o l lo w in g  fo rm  m a y  b e  

u se d  to  crea te  an  in stru m en t o f  r e v o c a t io n  u n d er th is  ch ap ter. T h e  p r o v is io n s  o f  th is  

ch a p te r  g o v e r n  th e  e f f e c t  o f  th is  or a n y  o th er  in stru m e n t u se d  to  r e v o k e  a tra n sfer  o n  

d ea th  d eed .

(fro n t o f  fo rm )

R E V O C A T IO N  O F  T R A N S F E R  O N  D E A T H  D E E D  

N O T I C E  T O  O W N E R

T h is  r e v o c a tio n  m u st b e  reco rd ed  b e fo r e  y o u  d ie  or it w il l  n o t  

b e e f f e c t iv e .  T h is  r e v o c a t io n  is  e f f e c t iv e  o n ly  a s  to  th e  in te re sts  in  th e  

p ro p erty  o f  o w n e r s  w h o  s ig n  th is  r e v o c a t io n .

I D E N T I F Y IN G  IN F O R M A T IO N

O w n e r  o r  O w n ers M a k in g  T h is  R e v o c a tio n :

WORK DRAFT WORK DRAFT 27-LS 1237\A

P rin ted  n a m e  M a ilin g  a d d r ess

P rin ted  n a m e  M a ilin g  a d d ress

L e g a l d e sc r ip tio n  o f  th e  p rop erty:

R E V O C A T I O N

I r e v o k e  a ll m y  p r e v io u s  tran sfers o f  th is  p rop erty  b y  tra n sfer  on  

d eath  d eed .

S IG N A T U R E  O F  O W N E R  O R  O W N E R S  M A K I N G  T H IS  

R E V O C A T IO N

S ig n a tu r e  D a te

-8-
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S ig n a tu r e  D a te

A C K N O W L E D G M E N T

S tate  o f ______________________________________________________ J u d ic ia l

D is tr ic t  (o r  C o u n ty  o f __________________________________ or M u n ic ip a lity  o f

 )

T h e  fo r e g o in g  in stru m e n t w a s  a c k n o w le d g e d  b e fo r e  m e  th is

(d a te )  b y  (n a m e  o f  p e r so n  w h o  a c k n o w le d g e d ) .

S ig n a tu re  o f  P er so n  T a k in g  

A c k n o w le d g m e n t

T it le  or R an k

S eria l N u m b e r , i f  an y  

(b a c k  o f  fo rm )

C O M M O N  Q U E S T IO N S  A B O U T  T H E  U S E  O F  T H IS  F O R M

How do I use this form to revoke a Transfer on Death 

(TOD) deed? C o m p le te  th is  fo rm . H a v e  it a c k n o w le d g e d  b e fo r e  a  

n o ta ry  p u b lic  o r  o th er in d iv id u a l a u th o r iz ed  to  tak e  a c k n o w le d g m e n ts .  

R e c o r d  th e  fo rm  in  th e  p u b lic  r e co r d s  in  th e  o f f ic e  o f  th e  re co rd er  in  

e a c h  r e c o r d in g  d istr ic t w h e r e  th e  p ro p erty  is  lo c a te d . T h e  fo rm  m u st  b e  

a c k n o w le d g e d  and re co r d e d  b e fo r e  y o u r  d ea th  o r  it h a s  n o  e f fe c t .

How do I find the "legal description" of the property? T h is  

in fo r m a tio n  m a y  b e o n  th e  T O D  d eed . It m a y  a lso  b e  a v a ila b le  in  th e  

o f f ic e  o f  th e  reco rd er  in  th e  r e c o r d in g  d is tr ic t  w h e r e  th e  p ro p erty  is  

lo c a te d . I f  y o u  are n o t a b s o lu te ly  su re , c o n su lt  a  la w y er .

How do I "record" the form? T a k e  th e  c o m p le te d  and  

a c k n o w le d g e d  form  to  th e  o f f ic e  o f  th e  reco rd er  in  th e  r e co r d in g  d istr ic t  

w h e r e  th e  p rop erty  is  lo c a te d . F o llo w  th e  in stru c tio n s  g iv e n  b y  th e  , 

reco rd er  to  m a k e  th e fo rm  part o f  th e  o f f ic ia l  p rop erty  reco rd s . I f  th e

-9-
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p ro p erty  is  lo c a te d  in  m o re  th an  o n e  r e c o r d in g  d istr ic t, y o u  sh o u ld  

record  th e  fo rm  in  e a c h  o f  th o s e  r e c o r d in g  d istr ic ts .

I am being pressured to complete this form. What should I 

do? D o  n o t c o m p le te  th is  fo rm  u n d er  p ressu re . S e e k  h e lp  fro m  a  tru sted  

fa m ily  m em b e r , fr ie n d , or la w y er .

I have other questions about this form. What should I do?

T h is  fo rm  is  d e s ig n e d  to  fit  s o m e  b u t n o t a ll s itu a tio n s . I f  y o u  h a v e  

o th er  q u e s t io n s , c o n su lt  a la w y er .

Sec. 13.48.140. Nonexclusivity. T h e p r o v is io n s  o f  th is  ch a p ter  d o  n o t a ffe c t  

a n y  m e th o d  o f  tra n sferr in g  p ro p erty  o th e r w is e  p erm itted  u n d er  th e  la w  o f  th is  sta te .

Sec. 13.48.150. Uniformity of application and construction. In a p p ly in g  and  

c o n str u in g  th is  u n ifo rm  act, c o n s id e r a tio n  sh a ll b e  g iv e n  to  th e  n e e d  to  p ro m o te  

u n ifo r m ity  o f  th e  la w  w ith  r e sp e c t  to  its  su b jec t  m atter  a m o n g  th e  s ta te s  that en a c t  it.

Sec. 13.48.160. Relationship to Electronic Signatures in Global and 

National Commerce Act. T h e p r o v is io n s  o f  th is  ch a p ter  m o d ify ,  l im it , and  su p e r se d e  

15 U .S .C . 7 0 0 1  - 7 0 3 1  (E le c tr o n ic  S ig n a tu r es  in  G lo b a l an d  N a tio n a l C o m m e r c e  A c t) ,  

b u t d o  n o t m o d ify , l im it , or su p e r se d e  15 U .S .C . 7 0 0 1 ( c )  or a u th o r iz e  e le c tr o n ic  

d e liv e r y  o f  a n y  o f  th e  n o t ic e s  d e sc r ib e d  in  15 U .S .C . 7 0 0 3 (b ) .

Sec. 13.48.190. Definitions. In th is  ch ap ter ,

(1 )  " b en efic iary"  m e a n s  a p e r so n  w h o  r e c e iv e s  p rop erty  u n d er  a  

tra n sfer  o n  d ea th  d eed ;

(2 )  " d es ig n a ted  b en efic ia ry "  m e a n s  a p e r so n  d e s ig n a te d  to  r e c e iv e  

p ro p erty  in  a tra n sfer  o n  d ea th  d eed ;

(3 )  "joint ow n er"  m e a n s  an in d iv id u a l w h o  is  a ten an t b y  th e  en tire ty , 

w h o  is  an  o w n e r  o f  c o m m u n ity  p ro p erty  w ith  a  righ t o f  su r v iv o r sh ip , o r  w h o  o th e r w ise  

o w n s  p ro p erty  c o n c u r r e n tly  w ith  o n e  or m o re  o th er  in d iv id u a ls  w ith  a r ig h t o f  

su r v iv o r sh ip , b ut d o e s  n o t  in c lu d e  an  in d iv id u a l w h o  is  a ten a n t in  c o m m o n  or o th er  

o w n e r  o f  c o m m u n ity  p ro p erty  w ith o u t  a  righ t o f  su r v iv o r sh ip  o r  w h o  is  a jo in t  ten an t, 

o th e r  th an  an  in d iv id u a l w h o  is  a  ten a n t b y  th e  en tire ty ;

(4 )  "person" m e a n s  an  in d iv id u a l, c o r p o r a tio n , b u s in e s s  trust, e s ta te ,  

tru st, p artn ersh ip , l im ite d  l ia b ili ty  c o m p a n y , a s s o c ia t io n , jo in t  v en tu r e , p u b lic

WORK DRAFT WORK DRAFT 27-LS 123 7\A
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c o r p o r a tio n , g o v e r n m e n t  or g o v e r n m e n ta l su b d iv is io n , a g e n c y , or in str u m e n ta lity , or  

a n y  o th e r  le g a l or c o m m e r c ia l en tity ;

(5 )  "property" m e a n s  an  in te re st in  real p rop erty  lo c a te d  in  th is  sta te  

w h ic h  is  tra n sfe ra b le  o n  th e  d ea th  o f  th e  ow n er;

(6 )  "transfer o n  d ea th  d eed "  m e a n s  a d e e d  a u th o r iz ed  u n d er  th is

ch ap ter;

(7 )  "transferor" m e a n s  an  in d iv id u a l w h o  m a k e s  a tra n sfer  o n  d ea th

d eed .

Sec. 13.48.195. Short title. T h is  ch ap ter  m a y  b e  c ite d  a s  th e  U n ifo r m  R ea l  

P ro p erty  T ra n sfer  o n  D e a th  A c t.

* Sec. 2. A S  1 3 .7 0 .1 0 0 ( e )  is  a m e n d e d  to  read:

( e )  In th e  c a s e  o f  an  in te re st crea ted  b y  a b e n e f ic ia r y  d e s ig n a t io n  that is 

disclaimed [M A D E ] b e fo r e  [T H E  T IM E ] th e  d e s ig n a t io n  b e c o m e s  ir r e v o c a b le , the

[A ] d is c la im e r  sh a ll b e  d e liv e r e d  to  th e  p erso n  m a k in g  th e  b e n e f ic ia r y  d e s ig n a t io n .

* Sec. 3. A S  1 3 .7 0 .1 0 0 ( f )  is  a m e n d e d  to  read:

( f)  In th e  c a s e  o f  an  in te re st  crea ted  b y  a b e n e f ic ia r y  d e s ig n a t io n  that is 

disclaimed [M A D E ] a fter  [T H E  T IM E ] th e  d e s ig n a t io n  b e c o m e s  ir r e v o c a b le , the [A ]  

d is c la im e r  of an interest in

(1) personal property sh a ll b e  d e liv e r e d  to  th e  p erso n  o b lig a te d  to  

d istr ib u te  th e  in te r e s t: and

(2) real property shall be recorded in the office of the recorder in 

the recording district where the real property that is the subject of the disclaimer 

is located.

* Sec. 4. A S  1 3 .7 0 .1 3 0  is  a m en d e d  to  read:

Sec. 13.70.130. Recording of disclaimer. I f  an  in stru m e n t tra n sferr in g  an  

in te re st in  or p o w e r  o v e r  p rop erty  su b jec t  to  a d is c la im e r  is  req u ired  or p erm itted  b y  

la w  to  b e  f ile d , r e co r d e d , or r e g is ter ed , th e d isc la im e r  m a y  b e  f i le d , r e co r d e d , or 

r e g is te r e d  as req u ired  or p erm itted  b y  la w . Except as otherwise provided in 

AS 13.70.100(f)(2), failure [F A IL U R E ] to  f i le ,  reco rd , or r e g is te r  th e  d isc la im e r  d o e s  

n o t a f fe c t  its  v a lid ity  a s  b e tw e e n  th e  d isc la im a n t  and  p e r so n s  to  w h o m  th e  p rop erty  

in te re st  o r  p o w e r  p a s s e s  b y  r e a so n  o f  th e  d isc la im e r .

WORK DRAFT WORK DRAFT 27-LS1237\A
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* S e c .  5 . T h e  u n c o d if ie d  la w  o f  th e S ta te  o f  A la s k a  is  a m e n d e d  b y  a d d in g  a  n e w  s e c t io n  to  

read:

A P P L IC A B IL I T Y . T h is  A c t  a p p lie s  to  a tran sfer  o n  d ea th  d eed  m a d e  b e fo r e , o n , or 

a fter  th e  e f f e c t iv e  d a te  o f  th is  A c t  b y  a tran sferor  d y in g  o n  or a fter  th e  e f f e c t iv e  d a te  o f  th is  

A c t .  In th is  s e c t io n , " tran sfer o n  d eath  d eed " an d  "transferor" h a v e  th e  m e a n in g s  g iv e n  in  

A S  1 3 .4 8 .1 9 0 ,  e n a c te d  b y  se c . 1 o f  th is  A ct.

WORK DRAFT WORK DRAFT 27-LS 123 7\A
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S ponso r S ta te m e n t

House Bill 297

"An Act adopting and relating to the Uniform Real Property Transfer on Death Act"

HB 297, the Uniform Real Property Transfer on Death Act (URPTODA), provides a simple, effective and 

affordable option for persons wishing to transfer real property upon their death. It will avoid the 

potentially lengthy and expensive process of probate.

Currently, seventeen states have adopted the Act or other sim ilar legislation allowing "Transfer on 

Death (TOD) deeds. Other states are considering such bills. Other non-probate transfers of personal 

property at death sometim es, known as "will substitutes" or TODs are now common practice.

Under HB 297, real property can pass at death by a transfer on death (TOD) deed. The deed is recorded 

before death with the district recorder. Upon death the deed automatically becomes effective. TOD 

deeds are not subject to the statde of wills. They do not operate and are revocable until the transferor's 

death. They are ineffective if the transferor disposes of the property during his or her lifetime. HB 297 

allows the beneficiary to disclaim the transferred property. It does not affect the beneficiary's eligibility 

for public assistance or subject the property to the beneficiary's creditors. It allows a stepped up basis 

(favorable tax treatment) upon the transferor's death. HB 297 will provide a valuable option to 

Alaskans who may not need or cannot afford trusts, etc. and the probate process in passing property 

upon death. Yet it does not prohibit any other method of passing the property (e.g. gifts, wills, trusts, 

etc.); it sim ply provides another cheaper and efficient way of transferring real property upon death.

The bill was suggested by a retired constituent who believes it is an important alternative that should be 

permitted in Alaska. The legislation is necessary because currently joint tenancy with the right of 

survivorship in real property is statutorily prohibited, except for tenancy by the entirety allowing 

surviving spouses to take marital residences upon the other spouse's death. Thus this bill is necessary.

If you have any questions, please contact Representative Gruenberg's legislative aide, Miles Brookes, at

465-4940. — —  ------  ^  „
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HOUSE BILL NO.

IN  T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

T W E N T Y -S E V E N T H  L E G IS L A T U R E  - S E C O N D  S E S S IO N

Introduced:
Referred:

BY REPRE

A BILL 

FOR AN ACT ENTITLED 

"An Act adopting and relating to the Uniform Real Property Transfer on Death Act."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 13 is  a m e n d e d  b y  a d d in g  a n e w  ch a p ter  to  read:

Chapter 48. Uniform Real Property Transfer on Death Act.

Sec. 13.48.010. Transfer on death deed authorized. A n  in d iv id u a l m a y  

tra n sfer  p ro p erty  to  o n e  or m o r e  b e n e f ic ia r ie s  e f f e c t iv e  at th e  tran sferor's d ea th  b y  a  

tra n sfer  o n  d ea th  d eed .

Sec. 13.48.020. Transfer on death deed revocable. A  tra n sfer  o n  d ea th  d e e d  

i s  r e v o c a b le  e v e n  i f  th e  d e e d  o r  a n o th er  in stru m e n t c o n ta in s  a  con trary  p r o v is io n .

Sec. 13.48.030. Transfer on death deed nontestamentary. A  tra n sfe r  o n  

d ea th  d e e d  is  n o n testa m en ta r y .

Sec. 13.48.040. Capacity of transferor. T h e  c a p a c ity  req u ired  to  m a k e  or  

r e v o k e  a tra n sfer  o n  d ea th  d e e d  is  th e  sa m e  a s  th e  c a p a c ity  req u ired  to  m a k e  a  w il l .

Sec. 13.48.050. Requirements. A  tra n sfer  o n  d ea th  d eed

(1 )  e x c e p t  a s o th e r w ise  p r o v id e d  in  (2 )  o f  th is  se c t io n , m u st  c o n ta in  th e

-1 -
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e s se n tia l e le m e n ts  an d  fo r m a lit ie s  o f  a  p r o p e r ly  r e c o r d a b le  in ter  v iv o s  d eed ;

(2 )  m u st  sta te  that th e  tra n sfer  to  th e  d e s ig n a te d  b e n e f ic ia r y  i s  to  o cc u r  

at th e  tran sferor 's d ea th ; and

(3 )  m u st  b e  re c o r d e d  b e fo r e  th e  tran sferor 's  d ea th  in  th e  p u b lic  reco rd s  

in  th e  o f f ic e  o f  th e  reco rd er  lo c a te d  in  th e  ju d ic ia l  d istr ic t  w h e r e  th e  p ro p erty  is  

lo c a te d .

Sec. 13.48.060. Notice, delivery, acceptance, consideration not required. A

tran sfer  o n  d ea th  d e e d  is  e f f e c t iv e  w ith o u t

(1 )  n o t ic e  or d e liv e r y  to , o r  a c c e p ta n c e  b y , th e  d e s ig n a te d  b e n e f ic ia r y  

d u rin g  th e  tran sferor 's  life ;  or

(2 )  c o n s id e r a tio n .

Sec. 13.48.070. Revocation by instrument authorized; revocation by act 

not permitted, (a )  S u b je c t  to  (b )  o f  th is  s e c t io n , a n  in stru m e n t is  e f f e c t iv e  to  r e v o k e  a 

re co r d e d  tra n sfer  o n  d ea th  d e e d , or a n y  part o f  it , o n ly  i f  th e  in stru m e n t

(1 )  is  o n e  o f  th e  fo llo w in g :

(A )  a  tra n sfer  o n  d e a th  d e e d  th a t r e v o k e s  th e  d e e d  or p art o f  th e  

d e e d  e x p r e s s ly  or b y  in c o n s is te n c y ;

(B )  an  in stru m e n t o f  r e v o c a t io n  that e x p r e s s ly  r e v o k e s  th e  d eed  

o r  part o f  th e  d eed ; or

(C ) an  in ter  v iv o s  d e e d  th a t e x p r e s s ly  r e v o k e s  th e  tra n sfer  on  

d ea th  d e e d  o r  part o f  th e  d eed ; an d

(2 )  is  a c k n o w le d g e d  b y  th e  tra n sfero r  a fter  th e  a c k n o w le d g m e n t  o f  th e  

d e e d  b e in g  r e v o k e d  an d  re c o r d e d  b e fo r e  th e  tran sferor 's  d ea th  in  th e  o f f ic e  o f  th e  

reco rd er  fo r  th e  r e c o r d in g  d istr ic t  w h e r e  th e  d e e d  i s  reco rd ed .

(b )  I f  a  tra n sfe r  o n  d ea th  d e e d  is  m a d e  b y  m o r e  th a n  o n e  tran sferor ,

(1 )  r e v o c a t io n  b y  a  tra n sfe ro r  d o e s  n o t a f fe c t  th e  d e e d  a s  to  th e  in terest  

o f  an o th er  tran sferor; an d

(2 )  a  d e e d  o f  j o in t  o w n e r s  is  r e v o k e d  o n ly  i f  it is  r e v o k e d  b y  a ll o f  th e  

l iv in g  jo in t  o w n e r s .

(c )  A fte r  a  tra n sfer  o n  d ea th  d e e d  is  r e c o r d e d , it  m a y  n o t b e  r e v o k e d  b y  a  

re v o c a to r y  a ct o n  th e  d e e d .
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(d )  T h is  s e c t io n  d o e s  n o t  l im it  th e  e f f e c t  o f  an  in ter  v iv o s  tra n sfer  o f  th e  

p ro p erty .

Sec. 13.48.080. Effect of transfer on death deed during transferor's life.

D u r in g  a  tran sferor 's l if e ,  a tra n sfer  o n  d ea th  d e e d  d o e s  n o t

(1 )  a f fe c t  an  in te re st  o r  r ig h t o f  th e  tran sferor  o r  a n y  o th e r  o w n e r , 

in c lu d in g  th e  r ig h t  to  tran sfer  o r  e n c u m b e r  th e  p rop erty;

(2 )  a f fe c t  an  in te re st  o r  r ig h t o f  a  tr a n sfe r e e , e v e n  i f  th e  tra n sfe re e  h a s  

a ctu a l or c o n s tr u c t iv e  n o tic e  o f  th e  d eed ;

(3 )  a f fe c t  an  in te re st  o r  r ig h t o f  a  s e c u r e d  or u n se c u r e d  cr ed ito r  or  

fu tu re cr ed ito r  o f  th e  tran sferor , e v e n  i f  th e  cr ed ito r  h a s  a c tu a l or c o n s tr u c t iv e  n o t ic e  o f  

th e  d eed ;

(4 )  a f fe c t  th e  tran sferor's o r  d e s ig n a te d  b e n e f ic ia r y 's  e l ig ib i l i t y  fo r  a n y  

fo rm  o f  p u b lic  a ss is ta n c e ;

(5 )  crea te  a  le g a l o r  e q u ita b le  in te re st  in  fa v o r  o f  th e  d e s ig n a te d

b e n e fic ia r y ;  o r

(6 )  su b jec t  th e  p ro p erty  to  c la im s  or p r o c e s s  o f  a  cr ed ito r  o f  th e  

d e s ig n a te d  b e n e f ic ia r y .

Sec. 13.48.090. Effect of transfer on death deed at transferor's death, (a)

E x c e p t  a s  o th e r w is e  p r o v id e d  in  th e  tra n sfer  o n  d ea th  d e e d , in  th is  s e c t io n , or in  

A S  1 3 .1 2 .2 0 3 ,  1 3 .1 2 .7 0 2 , 1 3 .1 2 .7 0 6 , 1 3 .1 2 .7 0 7 ,  1 3 .1 2 .8 0 3 ,  o r  1 3 .1 2 .8 0 4 ,  o n  th e  d ea th  

o f  th e  tra n sfero r , th e  f o l lo w in g  ru le s  a p p ly  to  p ro p erty  that is  th e  su b je c t  o f  a  tran sfer  

o n  d ea th  d e e d  an d  o w n e d  b y  th e  tra n sfero r  at d eath :

(1 )  su b je c t  to  (2 )  o f  th is  su b s e c t io n , th e  in te r e st  in  th e  p ro p erty  is  

tran sferred  to  th e  d e s ig n a te d  b e n e f ic ia r y  u n d er  th e  d eed ;

(2 )  th e  in te re st  o f  a  d e s ig n a te d  b e n e f ic ia r y  is  c o n t in g e n t  o n  th e  

d e s ig n a te d  b e n e f ic ia r y  su r v iv in g  th e  tran sferor; th e  in te re st  o f  a  d e s ig n a te d  b e n e f ic ia r y  

th a t fa ils  to  su r v iv e  th e  tran sferor  la p ses ;

(3 )  su b je c t  to  (4 )  o f  th is  su b s e c t io n , co n cu rr en t in te re sts  are tran sferred  

to  th e  b e n e f ic ia r ie s  in  eq u a l an d  u n d iv id e d  sh a re s  w ith  n o  r ig h t o f  su r v iv o r sh ip ;

( 4 )  i f  th e  tran sferor h a s  id e n tif ie d  tw o  or m o r e  d e s ig n a te d  b e n e f ic ia r ie s  

to  r e c e iv e  c o n cu rr en t in te re sts  in  th e  p ro p erty , th e  sh are  o f  o n e  that la p s e s  or fa ils  for
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a n y  r e a so n  is  tran sferred  to  th e  o th er  o r  to  th e  o th e rs  in  p ro p o rtio n  to  th e  in te re st  o f  

e a c h  in  th e  r e m a in in g  part o f  th e  p ro p erty  h e ld  co n cu rr en tly .

(b )  S u b je c t  to  A S  4 0 .1 7 ,  a  b e n e f ic ia r y  ta k e s  th e  p ro p erty  su b je c t  to  a ll 

c o n v e y a n c e s ,  e n c u m b r a n c e s , a s s ig n m e n ts , c o n tr a c ts , m o r tg a g e s , l ie n s ,  an d  o th er  

in te re sts  to  w h ic h  th e  p ro p erty  is  su b je c t  at th e  tran sferor 's  d eath . F o r  p u r p o se s  o f  th is  

su b se c t io n  a n d  A S  4 0 .1 7 ,  th e  r e c o r d in g  o f  th e  tra n sfe r  o n  d ea th  d e e d  is  d e e m e d  to  

h a v e  o cc u r re d  at th e  tran sferor's d eath .

(c )  I f  a  tra n sfero r  is  a j o in t  o w n e r  an d  is

( 1 )  su r v iv e d  b y  o n e  or m o re  o th er  j o in t  o w n e r s , th e  p ro p erty  that i s  th e  

su b je c t  o f  a tra n sfe r  o n  d ea th  d e e d  b e lo n g s  to  th e  su r v iv in g  j o in t  o w n e r  o r  o w n e r s  w ith  

righ t o f  su r v iv o r sh ip ;  or

( 2 )  th e  la st  su r v iv in g  jo in t  o w n e r , th e  tran sfer  o n  d ea th  d e e d  is

e f f e c t iv e .

(d )  A  tra n sfer  o n  d ea th  d e e d  tra n sfers  p ro p erty  w ith o u t  c o v e n a n t  or w arran ty  

o f  t it le  e v e n  i f  th e  d e e d  c o n ta in s  a  co n tra ry  p r o v is io n .

Sec. 13.48.100. Disclaimer. A  b e n e f ic ia r y  m a y  d is c la im  a ll o r  p art o f  th e  

b e n e fic ia r y 's  in te re st  a s  p r o v id e d  b y  A S  1 3 .7 0  (U n ifo r m  D is c la im e r  o f  P ro p er ty  

In terests  A c t ) .

Sec. 13.48.110. Liability for creditor claims and statutory allowances, (a)

T o  th e  e x te n t  th e  tran sferor's p ro b a te  e s ta te  is  in s u f f ic ie n t  to  sa t is fy  an  a l lo w e d  c la im  

a g a in st  th e  e s ta te  o r  a  sta tu to ry  a llo w a n c e  to  a  s u r v iv in g  sp o u s e  o r  c h ild ,  th e  e s ta te  

m a y  e n fo r c e  th e  l ia b ili ty  a g a in st  p ro p erty  tran sferred  at th e  tran sferor 's d ea th  b y  a  

tran sfer  o n  d ea th  d eed .

(b ) I f  m o r e  th an  o n e  p ro p erty  is  tran sferred  b y  o n e  or m o re  tra n sfer  o n  d ea th  

d e e d s , th e  lia b il i ty  u n d er  (a) o f  th is  s e c t io n  is  a p p o r tio n e d  a m o n g  th e  p r o p e r t ie s  in  

p ro p o rtio n  to  th e ir  n e t  v a lu e s  at th e  tran sferor 's d eath .

(c )  A  p r o c e e d in g  to  e n fo r c e  th e  lia b il i ty  u n d er  th is  s e c t io n  m u s t  b e  

c o m m e n c e d  n o t  la ter  th an  18 m o n th s  a fter  th e  tran sferor 's d ea th .

Sec. 13.48.120. Optional form of transfer on death deed. T h e  fo l lo w in g  

fo rm  m a y  b e  u se d  to  crea te  a  tra n sfer  o n  d ea th  d e e d . T h e  p r o v is io n s  o f  th is  ch a p ter  

g o v e r n  th e  e f f e c t  o f  th is  or a n y  o th er  in stru m e n t u se d  to  crea te  a  tra n sfer  o n  d ea th
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d eed .

(front of form)

R E V O C A B L E  T R A N S F E R  O N  D E A T H  D E E D  

N O T I C E  T O  O W N E R

Y o u  sh o u ld  c a r e fu lly  rea d  a ll in fo r m a tio n  o n  th e  o th e r  s id e  o f  

th is  fo rm . You may want to consult a lawyer before using this form.

T h is  fo rm  m u st b e  re c o r d e d  b e fo r e  y o u r  d ea th , o r  it w i l l  n o t  b e  

e f f e c t iv e .

I D E N T I F Y I N G  I N F O R M A T I O N

O w n e r  or O w n e r s  M a k in g  T h is  D e e d :

P r in ted  n a m e M a ilin g  a d d ress

P r in ted  n a m e M a ilin g  a d d ress

L e g a l d e sc r ip tio n  o f  th e  p rop erty:

P R I M A R Y  B E N E F IC IA R Y

I d e s ig n a te  th e  f o l lo w in g  b e n e f ic ia r y  i f  th e  b e n e f ic ia r y  su r v iv e s

m e:

P rin ted  n a m e M a ilin g  a d d ress , i f  a v a ila b le

A L T E R N A T E  B E N E F IC IA R Y  - O p tio n a l

I f  m y  p rim ary  b e n e f ic ia r y  d o e s  n o t  su r v iv e  m e , I d e s ig n a te  th e  

f o l lo w in g  a ltern a te  b e n e f ic ia r y  i f  th a t b e n e f ic ia r y  su r v iv e s  m e:

P rin ted  n a m e  M a ilin g  a d d ress , i f  a v a ila b le

T R A N S F E R  O N  D E A T H

A t m y  d ea th , I tra n sfe r  m y  in te re st in  th e  d e sc r ib e d  p ro p erty  to  

th e  b e n e f ic ia r ie s  a s  d e s ig n a te d  a b o v e .

B e fo r e  m y  d ea th , I h a v e  th e  r ig h t to  r e v o k e  th is  d eed .  

S I G N A T U R E  O F  O W N E R  O R  O W N E R S  M A K I N G  T H IS  D E E D
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S ig n a tu r e  D a te

S ig n a tu r e  D a te

A C K N O W L E D G M E N T

S ta te  o f ______________________________________________________ J u d ic ia l

D is tr ic t  (o r  C o u n ty  o f __________________________________ or  M u n ic ip a lity  o f

 )

T h e  f o r e g o in g  in stru m e n t w a s  a c k n o w le d g e d  b e fo r e  m e  th is  

(d a te )  b y  (n a m e  o f  p e r s o n  w h o  a c k n o w le d g e d ) .

S ig n a tu re  o f  P e r so n  T a k in g  

A c k n o w le d g m e n t

T itle  or R a n k

S eria l N u m b e r , i f  an y  

(b a c k  o f  fo rm )

C O M M O N  Q U E S T I O N S  A B O U T  T H E  U S E  O F  T H IS  F O R M

What does the Transfer on Death (TOD) deed do? W h e n  y o u  

d ie , th is  d e e d  tra n sfers  th e  d e sc r ib e d  p ro p erty , su b je c t  to  a n y  l ie n s  or  

m o r tg a g e s  (o r  o th er  e n c u m b r a n c e s )  o n  th e  p ro p er ty  at y o u r  d eath . 

P ro b a te  is  n o t  requ ired . T h e  T O D  d eed  h a s  n o  e f f e c t  u n til y o u  d ie . Y o u  

c a n  r e v o k e  it at a n y  t im e . Y o u  are a lso  fr e e  to  tran sfer  th e  p ro p erty  to  

s o m e o n e  e ls e  d u r in g  y o u r  l ife t im e . I f  y o u  d o  n o t  o w n  a n y  in te re st  in  th e  

p ro p erty  w h e n  y o u  d ie , th is  d e e d  w i l l  h a v e  n o  e f f e c t .

How do I make a TOD deed? C o m p le te  th is  fo rm . H a v e  it 

a c k n o w le d g e d  b e fo r e  a n o ta ry  p u b lic  or o th e r  in d iv id u a l a u th o r iz ed  b y  

la w  to  ta k e  a c k n o w le d g m e n ts . R ec o rd  th e  fo r m  in  e a c h  ju d ic ia l  d istr ic t  

w h e r e  a n y  part o f  th e  p ro p erty  is  lo c a te d . T h e  fo rm  h a s  n o  e f f e c t  u n le s s  

it is  a c k n o w le d g e d  and  re co r d e d  b e fo r e  y o u r  d eath .
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Is the "legal description" of the property necessary? Y e s .

How do I find the "legal description" of the property? T h is  

in fo r m a tio n  m a y  b e  o n  th e  d e e d  y o u  r e c e iv e d  w h e n  y o u  b e c a m e  an  

o w n e r  o f  th e  p ro p erty . T h is  in fo r m a tio n  m a y  a ls o  b e  a v a ila b le  in  th e  

o f f ic e  o f  th e  re co rd er  in  th e  ju d ic ia l  d is tr ic t  w h e r e  th e  p ro p erty  is  

lo c a te d . I f  y o u  are n o t  a b s o lu te ly  su re , c o n s u lt  a  la w y er .

Can I change my mind before I record the TOD deed? Y e s .  

I f  y o u  h a v e  n o t  y e t  r e co r d e d  th e  d e e d  an d  w a n t to  c h a n g e  y o u r  m in d , 

s im p ly  tea r  u p  or o th e r w is e  d estro y  th e  d e e d .

How do I "record" the TOD deed? T a k e  th e  c o m p le te d  an d  

a c k n o w le d g e d  fo rm  t o  th e  o f f ic e  o f  re co r d e r  in  th e  ju d ic ia l  d istr ic t  

w h e r e  th e  p ro p erty  i s  lo c a te d . F o l lo w  th e  in s tr u c t io n s  g iv e n  b y  th e  

reco rd er  to  m a k e  th e  fo rm  part o f  th e  o f f ic ia l  p ro p erty  reco rd s . I f  th e  

p ro p erty  is  in  m o re  th a n  o n e  ju d ic ia l  d is tr ic t, y o u  sh o u ld  re co r d  th e  

d e e d  in  e a c h  ju d ic ia l  d istr ic t.

Can I later revoke the TOD deed if I change my mind? Y e s .  

Y o u  ca n  r e v o k e  th e  T O D  d eed . N o  o n e , in c lu d in g  th e  b e n e f ic ia r ie s , ca n  

p r e v e n t  y o u  fr o m  r e v o k in g  th e  d eed .

How do I revoke the TOD deed after it is recorded? T h er e  

are th ree  w a y s  to  r e v o k e  a  re co r d e d  T O D  d eed : (1 )  C o m p le te  an d  

a c k n o w le d g e  a  r e v o c a t io n  fo rm , an d  re co r d  it  in  ea c h  ju d ic ia l  d is tr ic t  

w h e r e  th e  p ro p erty  is  lo c a te d . (2 )  C o m p le te  an d  a c k n o w le d g e  a  n e w  

T O D  d e e d  th a t d is p o s e s  o f  th e  sa m e  p ro p er ty , an d  reco rd  it  in  e a c h  

ju d ic ia l  d is tr ic t  w h e r e  th e  p ro p erty  is  lo c a te d . (3 )  T ra n sfer  th e  p ro p erty  

to  s o m e o n e  e l s e  d u r in g  y o u r  l if e t im e  b y  a r e c o r d e d  d e e d  that e x p r e s s ly  

r e v o k e s  th e  T O D  d e e d . Y o u  m a y  n o t  r e v o k e  th e  T O D  d e e d  b y  w il l .

I am being pressured to complete this form. What should I 

do? D o  n o t  c o m p le te  th is  fo rm  u n d er  p ressu r e . S e e k  h e lp  fro m  a  tru sted  

fa m ily  m e m b e r , fr ien d , o r  la w y er .

Do I need to tell the beneficiaries about the TOD deed? N o ,  

b u t it is  r e c o m m e n d e d . S e c r e c y  ca n  c a u s e  la ter  c o m p lic a t io n s  an d
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m ig h t  m a k e  it e a s ie r  fo r  o th e rs  to  c o m m it  fraud.

I have other questions about this form. W h a t sh o u ld  I d o ?

T h is  fo rm  is  d e s ig n e d  to  f it  s o m e  b u t n o t  a ll s itu a tio n s . I f  y o u  h a v e  

o th e r  q u e s t io n s , y o u  are e n c o u r a g e d  to  c o n s u lt  a la w y er .

Sec. 13.48.130. Optional form of revocation. T h e  fo l lo w in g  fo r m  m a y  b e  

u se d  to  cr e a te  an  in stru m en t o f  r e v o c a t io n  u n d er  th is  ch ap ter. T h e  p r o v is io n s  o f  th is  

ch a p ter  g o v e r n  th e  e f f e c t  o f  th is  o r  a n y  o th er  in stru m e n t u se d  to  r e v o k e  a tra n sfer  o n  

d ea th  d e e d .

(fro n t o f  fo r m )

R E V O C A T I O N  O F  T R A N S F E R  O N  D E A T H  D E E D  

N O T I C E  T O  O W N E R

T h is  r e v o c a t io n  m u s t  b e  r e co r d e d  b e fo r e  y o u  d ie  o r  it w i l l  n o t  

b e  e f f e c t iv e .  T h is  r e v o c a t io n  is  e f f e c t iv e  o n ly  as to  th e  in te re sts  in  th e  

p ro p er ty  o f  o w n e r s  w h o  s ig n  th is  r e v o c a tio n .

ID E N T I F Y I N G  I N F O R M A T I O N

O w n e r  o r  O w n e r s  M a k in g  T h is  R e v o c a tio n :

P rin ted  n a m e  M a ilin g  a d d r ess

P rin ted  n a m e  M a ilin g  a d d ress

L e g a l d e sc r ip tio n  o f  th e  p rop erty:

R E V O C A T I O N

I r e v o k e  a ll m y  p r e v io u s  tra n sfers  o f  th is  p ro p erty  b y  tran sfer  o n  

d ea th  d e e d .

S I G N A T U R E  O F  O W N E R  O R  O W N E R S  M A K I N G  T H IS  

R E V O C A T I O N

S ig n a tu r e  D a te

S ig n a tu r e  D a te
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A C K N O W L E D G M E N T

S ta te  o f __________

D is tr ic t  (o r  C o u n ty  o f ___

 )

____________ J u d ic ia l

or M u n ic ip a lity  o f

T h e  f o r e g o in g  in stru m e n t w a s  a c k n o w le d g e d  b e fo r e  m e  th is  

(d a te )  b y  (n a m e  o f  p e r s o n  w h o  a c k n o w le d g e d ) .

C O M M O N  Q U E S T IO N S  A B O U T  T H E  U S E  O F  T H IS  F O R M

How do I use this form to revoke a Transfer on Death 

(TOD) deed? C o m p le te  th is  fo rm . H a v e  it a c k n o w le d g e d  b e fo r e  a  

n o ta ry  p u b lic  o r  o th e r  in d iv id u a l a u th o r iz e d  to  ta k e  a c k n o w le d g m e n ts .  

R e c o r d  th e  fo rm  in  th e  p u b lic  r e co r d s  in  th e  o f f ic e  o f  th e  re co r d e r  in  

e a c h  ju d ic ia l  d istr ic t  w h e r e  th e  p ro p erty  is  lo c a te d . T h e  fo rm  m u st  b e  

a c k n o w le d g e d  an d  r e co r d e d  b e fo r e  y o u r  d e a th  or it h a s  n o  e f f e c t .

How do I find the "legal description" of the property? T h is  

in fo r m a tio n  m a y  b e  o n  th e  T O D  d eed . It m a y  a lso  b e  a v a ila b le  in  th e  

o f f ic e  o f  th e  re co rd er  in  th e  ju d ic ia l  d is tr ic t  w h e r e  th e  p ro p er ty  is  

lo c a te d . I f  y o u  are n o t  a b s o lu te ly  su re , c o n s u lt  a  la w y e r .

How do I "record" the form? T a k e  th e  c o m p le te d  an d  

a c k n o w le d g e d  fo r m  to  th e  o f f ic e  o f  th e  re co r d e r  in  th e  j u d ic ia l  d is tr ic t  

w h e r e  th e  p ro p erty  is  lo c a te d . F o l lo w  th e  in s tr u c t io n s  g iv e n  b y  th e  

r e co rd er  to  m a k e  th e  fo rm  part o f  th e  o f f ic ia l  p ro p erty  r e co r d s . I f  th e  

p ro p erty  is  lo c a te d  in  m o r e  th an  o n e  j u d ic ia l  d istr ic t, y o u  sh o u ld  reco rd  

th e  fo rm  in  e a c h  o f  th o s e  ju d ic ia l  d istr ic ts .

S ig n a tu r e  o f  P e r so n  T a k in g  

A c k n o w le d g m e n t

T it le  o r  R a n k

S er ia l N u m b e r , i f  a n y

(b a c k  o f  fo rm )
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I am being pressured to complete this form. What should I

do? D o  n o t  c o m p le te  th is  fo rm  u n d er  p ressu re . S e e k  h e lp  fr o m  a  tru sted  

fa m ily  m e m b e r , fr ien d , o r  la w y er .

I have other questions about this form. What should I do?

T h is  fo r m  is  d e s ig n e d  to  f it  s o m e  b u t n o t  a ll s itu a tio n s . I f  y o u  h a v e  

o th e r  q u e s t io n s , c o n su lt  a  la w y er .

Sec. 13.48.140. Nonexclusivity. T h e  p r o v is io n s  o f  th is  ch a p te r  d o  n o t  a ffe c t  

a n y  m e th o d  o f  tra n sfe rr in g  p ro p erty  o th e r w is e  p erm itte d  u n d er  th e  la w  o f  th is  state .

Sec. 13.48.150. Uniformity of application and construction. In  a p p ly in g  and  

c o n str u in g  th is  u n ifo r m  act, c o n s id e r a t io n  sh a ll b e  g iv e n  to  th e  n e e d  to  p ro m o te  

u n ifo r m ity  o f  th e  la w  w ith  r e sp e c t  to  its  su b je c t  m a tter  a m o n g  th e  s ta te s  th a t en a c t  it.

Sec. 13.48.160. Relationship to Electronic Signatures in Global and 

National Commerce Act. T h e p r o v is io n s  o f  th is  ch a p te r  m o d ify , lim it ,  an d  su p e rse d e  

15 U .S .C . 7 0 0 1  - 7 0 3 1  (E le c tr o n ic  S ig n a tu r e s  in  G lo b a l an d  N a tio n a l C o m m e r c e  A c t) ,  

b ut d o  n o t  m o d if y ,  l im it ,  or su p e r se d e  15 U .S .C . 7 0 0 1 ( c )  or a u th o r iz e  e le c tr o n ic  

d e liv e r y  o f  a n y  o f  th e  n o t ic e s  d e sc r ib e d  in  15 U .S .C .  7 0 0 3 (b ) .

Sec. 1 3 .4 8 .1 9 0 .  Definitions. In th is  ch a p ter ,

( 1 )  " b en efic iary"  m e a n s  a  p e r s o n  w h o  r e c e iv e s  p ro p erty  u n d er  a  

tra n sfer  o n  d ea th  d eed ;

( 2 )  " d es ig n a ted  b e n e fic ia r y "  m e a n s  a  p e r s o n  d e s ig n a te d  to  r e c e iv e  

p ro p erty  in  a  tra n sfe r  o n  d ea th  d eed ;

( 3 )  " join t ow n er"  m e a n s  an  in d iv id u a l w h o  is  a  ten a n t b y  th e  en tire ty , 

w h o  is  an  o w n e r  o f  c o m m u n ity  p ro p er ty  w ith  a  r ig h t o f  su r v iv o r sh ip , o r  w h o  o th e r w ise  

o w n s  p ro p erty  co n c u r r e n tly  w ith  o n e  or m o re  o th er  in d iv id u a ls  w ith  a  r igh t o f  

su r v iv o r sh ip , b u t d o e s  n o t  in c lu d e  a n  in d iv id u a l w h o  is  a ten a n t in  c o m m o n  o r  o th er  

o w n e r  o f  c o m m u n ity  p ro p erty  w ith o u t  a  r ig h t o f  s u r v iv o r sh ip  or w h o  is  a  j o in t  ten an t, 

o th er  th an  a n  in d iv id u a l w h o  is  a  ten a n t b y  th e  en tire ty ;

( 4 )  "person" m e a n s  an  in d iv id u a l, c o r p o r a tio n , b u s in e s s  trust, e sta te , 

tru st, p a rtn ersh ip , l im ite d  l ia b ili ty  c o m p a n y , a s s o c ia t io n , j o in t  v en tu r e , p u b lic  

co r p o r a tio n , g o v e r n m e n t  or g o v e r n m e n ta l s u b d iv is io n , a g e n c y , o r  in stru m e n ta lity , or  

a n y  o th er  le g a l  o r  c o m m e r c ia l en tity ;
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(5 )  "property" m e a n s  a n  in te re st in  rea l p ro p erty  lo c a te d  in  th is  sta te  

w h ic h  is  tra n sfe ra b le  o n  th e  d ea th  o f  th e  o w n er;

(6 )  "transfer o n  d ea th  d eed " m e a n s  a  d e e d  a u th o r iz e d  u n d er  th is

ch ap ter;

(7 )  "transferor" m e a n s  an  in d iv id u a l w h o  m a k e s  a  tra n sfer  o n  d ea th

d e e d .

Sec. 13.48.195. Short title. T h is  ch a p ter  m a y  b e  c ite d  a s  th e  U n ifo r m  R ea l 

P ro p er ty  T ra n sfer  o n  D e a th  A c t .

* Sec. 2. A S  1 3 .7 0 .1 0 0 ( e )  is  a m e n d e d  to  read:

(e )  In  th e  c a s e  o f  an  in te re st  cr ea ted  b y  a  b e n e f ic ia r y  d e s ig n a t io n  that is 

disclaimed [M A D E ]  b e fo r e  [T H E  T IM E ] th e  d e s ig n a t io n  b e c o m e s  ir r e v o c a b le , the 

[A ] d is c la im e r  sh a ll b e  d e liv e r e d  to  th e  p e r s o n  m a k in g  th e  b e n e f ic ia r y  d e s ig n a t io n .

* Sec. 3. A S  1 3 .7 0 .1 0 0 ( f )  is  a m e n d e d  to  read:

( f)  In  th e  c a s e  o f  an  in te re st  crea ted  b y  a b e n e f ic ia r y  d e s ig n a t io n  that is 

disclaimed before [M A D E  A F T E R  T H E  T IM E ] th e  d e s ig n a t io n  b e c o m e s  ir r e v o c a b le , 

the [A ] d is c la im e r  of an interest in

(1) personal property sh a ll b e  d e liv e r e d  to  th e  p e r so n  o b lig a te d  to  

d is tr ib u te  th e  in te r e st; and

(2) real property shall be recorded in the office of the recorder of 

the judicial district where the real property that is the subject of the disclaimer is 

located.

* Sec. 4. A S  1 3 .7 0 .1 3 0  is  a m e n d e d  to  read:

Sec. 1 3 .7 0 .1 3 0 .  Recording of disclaimer. I f  an  in stru m e n t tra n sferr in g  an

in te re st  in  o r  p o w e r  o v e r  p ro p erty  su b je c t  to  a  d is c la im e r  is  req u ired  or p e rm itted  b y  

la w  to  b e  f i le d ,  re c o r d e d , or r e g is te r e d , th e  d isc la im e r  m a y  b e  f i le d , r e co r d e d , or  

r e g is te r e d  a s  re q u ir ed  or p e rm itted  b y  la w . Except as otherwise provided in 

AS 13.70.100(f)(2). failure [F A IL U R E ] to  f i le ,  re co r d , or r e g is te r  th e  d isc la im e r  d o e s  

n o t a f fe c t  its  v a lid ity  a s  b e tw e e n  th e  d isc la im a n t  an d  p e r so n s  to  w h o m  th e  p ro p erty  

in te re st  o r  p o w e r  p a s s e s  b y  re a so n  o f  th e  d isc la im e r .

* Sec. 5. T h e  u n c o d if ie d  la w  o f  th e  S ta te  o f  A la s k a  is  a m e n d e d  b y  a d d in g  a  n e w  s e c t io n  to  

read:
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A P P L IC A B IL I T Y . T h is  A c t  a p p lie s  to  a  tra n sfer  o n  d ea th  d e e d  m a d e  b e fo r e , o n , or  

after  th e  e f f e c t iv e  d a te  o f  th is  A c t  b y  a  tra n sfero r  d y in g  o n  o r  a fter  th e  e f f e c t iv e  d a te  o f  th is  

A c t . In  th is  s e c t io n , "transfer o n  d ea th  d eed "  an d  "transferor" h a v e  th e  m e a n in g s  g iv e n  in  

A S  1 3 .4 8 .1 9 0 ,  e n a c te d  b y  se c . 1 o f  th is  A c t .
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Real Property Transfer on Death Act Summary

Asset-specific mechanisms for the non-probate transfer of 
personal property and funds at death are now common. They are 
known informally as “will substitutes.” The proceeds of life 
insurance policies and pension plans, securities registered in 
transfer on death form, and funds held in pay on death bank 
accounts, are examples of personal property that have benefitted 
from this trend in modern law to recognize and support the use of 
will substitutes. However there is no generally available 
straightforward, inexpensive, and reliable means of passing real 
property, which may be a decedent’s major asset, directly to a 
beneficiary at death.

The Uniform Real Property Transfer on Death Act (URPTODA), 
promulgated by the Uniform Law Commission in 2009, enables an 
owner of real property to pass the property to a beneficiary on the 
owner’s death simply, directly, and without probate.

Under URPTODA, real property passes by means of a recorded 
transfer on death (TOD) deed. URPTODA establishes the 
requirements for the creation and revocation of a TOD deed and 
clarifies the effect of the TOD deed on all parties while the 
transferor is living and after the transferor dies. URPTODA 
provides optional forms to create or revoke a TOD deed.

Key elements of URPTODA include:

•  The TOD deed is not subject to the statute of wills and 
passes title directly to the named beneficiary without 
probate.

•  The TOD deed must contain all of the essential elements 
and formalities of a properly recordable in ter vivos deed. 
The TOD deed must state that the transfer to the 
beneficiary occurs on the transferor’s death and must be



properly recorded during the transferor’s lifetime in the 
office of the recorder of deeds where the property is 
located.

•  The capacity required to create a TOD deed is the same 
as the capacity to make a will.

•  A TOD deed does not operate until the transferor’s death 
and remains revocable until then. The transferor may 
revoke the deed by recording a revocatory instrument such 
as a direct revocation of the TOD deed or a subsequent 
TOD deed that names a different beneficiary. If the 
transferor disposes of the property during lifetime, the TOD 
deed is ineffective.

•  Until the transferor’s death, a recorded TOD deed has no 
effect — it does not affect any right or interest of the 
transferor or any other person in the property. The TOD 
deed creates no legal or equitable interest in the designated 
beneficiary; it does not affect the designated beneficiary’s 
eligibility for public assistance; it does not subject the 
property to the designated beneficiary’s creditors.

•  Assuming the transferor dies owning the property and has 
not revoked the TOD deed and assuming that the 
designated beneficiary survives the transferor, the TOD 
deed passes the property to the designated beneficiary on 
the transferor’s death.

•  Liability of the beneficiary and property for claims against 
the transferor’s estate is limited to cases where the estate is 
insolvent.

•  A designated beneficiary may disclaim all or part of the 
transferred interest.

Before promulgation of URPTODA some states enacted 
legislation to enable a TOD deed of real property. URPTODA



builds on these statutes. It provides an uncomplicated, effective, 
and affordable option to pass this important type of asset at 
death.


