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FISCAL NOTE

Analysis

STATE OF ALASKA B IL L  NO. HB221-ACS-TRC-02-24-12
2012 LEG ISLATIVE SESSION

HB 221 includes a d irect rule am endm ent tha t w ill im pact the way the  Court System determ ines w he the r a crim inal 
defendant w ho requests it  is eligible fo r  a court-appointed counsel a t public expense. Currently, appo intm ents of 
public counsel may be made a fte r an oral inqu iry on the  record w ith  the defendant under oath. The judge asks 
questions abou t the  defendant's financial resources, and determ ines from  the responses w hethe r public counsel is 
justified , o r w h e the r additional in fo rm ation  is needed. If additional in fo rm ation  is needed, the defendant is o ften 
asked to  com plete a financial s tatem ent., usually w ith  the  assistance o f a court employee. The revision w ill require 
the court or its designee to  require each defendant who requests public counsel to  com plete a signed sworn 
financial sta tem ent. A m a jo rity  o f current public counsel appo intm ents are com pleted a fte r the oral inqu iry only; 
the  b ill's change to  also require a signed sworn financial s ta tem ent from  each defendant w ill require changes in 
processing procedures at all crim inal in itia l appearance hearings.

In FY 2011, the  cou rt opened 38,798 fe lony and m isdem eanor cases statew ide; the  defendant in each o f those cases 
is en titled  to  court-appoin ted counsel if he o r she cannot a ffo rd  a private attorney. Of tha t to ta l num ber o f crim inal 
defendants, the cou rt estimates, based on statistics about how  many defendants actually receive appointed counsel 
in existing cases, th a t 80% request court-appoin ted counsel. Each o f these defendants w ill need to  fill ou t the  sworn 
financial sta tem ent, fo r a to ta l o f 31,038 statements.

The cou rt w ill incur costs in im plem enting th is change because it w ill need to  provide assistance to  all defendants 
who request public counsel in filling  ou t the  financial s tatem ent. The court's  actual experience w ith  the  many 
defendants w ho currently  do fill ou t a financial s ta tem ent (ra ther than receiving an appo in tm ent a fte r an oral inquiry 
by a judge) is th a t each s ta tem ent takes an average o f 15 m inutes o f tim e  fo ra  m em ber o f the  cou rt staff, w ho 
assists the  defendant w ith  answering and explaining questions. This tim e varies depending on the defendant's level 
o f literacy, proficiency w ith  English, and o the r individual factors. To provide th is assistance in a way th a t is m in im ally 
d isruptive to  the court's  arra ignm ent hearings, the  court would need six additional s ta ff positions (tw o  fu ll-tim e  and 
fo u r part-tim e), at a Range 10, to  assist the  defendants who request court-appoin ted counsel.

The num ber o f additional s ta ff needed varies by court location; in some courts, the  numbers o f defendants seeking 
counsel would no t ju s tify  adding a new position, but w ould cause an existing em ployee to  add a num ber o f overtim e 
hours. As shown on page three, the  cost o f the six new positions is $362,500. As also shown on page 3, the  new 
s ta ff m embers w ou ld  require o ffice equ ipm ent and supplies. The cou rt would also need in te rv iew  stations and 
physical space in the  five busiest courts fo r  the s ta ff m embers to  w o rk  w ith  the defendant, at an estim ated cost of 
$24,000.

Finally, it  is antic ipated th a t the  financial s ta tem ent w ould need to  be translated in to  o ther languages at a cost of 
$5,400 (a four-page fo rm  w ith  847 words, plus an in form ational booklet, w ith  2,023 w o rd s , at .30 per word), and 
th a t the cou rt w ould need to  provide language in te rp re te r services to  non-English-speaking defendants at a cost 
$15,000 ($75 /hour fo r  on-site in te rp re ting  o r use o f the language line as appropriate).

HB 221's to ta l fiscal im pact on the  court system in FY 2013 w ill be $466,900.
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FISCAL NOTE

STATE OF ALASKA
2012 LEG ISLATIVE SESSION

B IL L  NO. HB221 -ACS-TRC-02-24-12

A la s k a  C o u r t  S y s te m

H B 2 2 1  -  C a lc u la t io n  o f  C o s ts  (B a s e d  o n  FY11 C r im in ; i l  C ase  F ilin g s )

L o c a t io n
C ases F ile d  in 

F Y 2 0 1 1

C ase s
R e q u ir in g

In te r v ie w  D u r a t io n  o f  
(8 0 % ) In te r v ie w

N u m b e r  o f  
M in u te s

FTE

R e q u e s te d

A n c h o ra g e 1 5 ,2 4 2 1 2 ,1 9 4  15 1 8 2 ,9 1 0 2.00
B e th e l-A re a 2 ,5 1 0 2 ,0 0 8  15 3 0 ,1 2 0 0 .3 0
D il l in g h a m /N a k n e k /U n a la s k a 1 ,0 8 3 866 15 1 2 ,9 9 0 0 .1 5
F a irb a n k s  A re a 5 ,3 5 9 4 ,2 8 7  15 6 4 ,3 0 5 0 .8 0
K e n a i/H o m e r /S e w a  rd 3 ,2 9 8 2 ,6 3 8  15 3 9 ,5 7 0 0 .5 0
J u n e a u  (S o u th e a s t  A la s k a ) 4 ,0 8 2 3 ,2 6 6  15 4 8 ,9 9 0 0 .5 0
S e c o n d  D is t r ic t 2 ,3 7 1 1 ,8 9 7  15 2 8 ,4 5 5 0 .3 0
P a lm e r 3 ,4 7 4 2 ,7 7 9  15 4 1 ,6 8 5 0 .5 0
K o d ia k , S a n d  P o in t , V a ld e z , 
C o rd o v a , G le n a lle n , S t. P a u l 1 ,3 7 9 1 ,1 0 3  15 1 6 ,5 4 5 0.20

T o ta ls 3 8 ,7 9 8 3 1 ,0 3 8 4 6 5 ,5 7 0 5 .2 5

C a lc u la t io n  o f  FTE (P ro d u c t iv e  H o u rs  t o  C o n d u c t  In te rv ie w s ) : .

T o ta l  H o u rs /Y e a r 1 ,9 5 0
Less: 12  H o lid a y s  @  7 .5  h o u rs (90)
Less: 4  W e e k s  L e a v e (1 50 )

N e t W o r k  h o u rs /F T E 1 ,7 1 0

D e p u ty  C le rk  R a n g e  1 0 A
FTE F u ll T im e  

S a la ry
B e n e f its  @

3 4 .6 %  H e a lth  In s u ra n c e FTE 's

T o ta l  b y  
L o c a t io n  /  

A re a

A n c h o ra g e 3 4 ,0 6 4 1 1 ,7 8 6  1 5 ,9 6 0 2.00 1 2 3 ,6 2 0
B e th e l-A re a 5 1 ,0 9 6 1 7 ,6 7 9 0 .3 0 3 0 ,9 4 9
D il l in g h a m /N a k n e k /U n a la s k a 4 6 ,6 6 8 1 6 ,1 4 7 0 .1 5 1 4 ,1 3 3
F a irb a n k s  A re a 3 5 ,0 8 6 1 2 ,1 4 0  1 5 ,9 6 0 0 .8 0 5 3 ,7 4 0
K ena  i/H o  m e r /S e w a  rd 3 4 ,0 6 4 1 1 ,7 8 6  7 ,9 8 0 0 .5 0 3 0 ,9 0 5
J u n e a u  (S o u th e a s t A la s k a ) 3 5 ,7 6 7 1 2 ,3 7 5  7 ,9 8 0 0 .5 0 3 2 ,0 5 1
S e c o n d  D is t r ic t 5 1 ,0 9 6 1 7 ,6 7 9 0 .3 0 3 0 ,9 4 9
P a lm e r 3 4 ,0 6 4 1 1 ,7 8 6  7 ,9 8 0 0 .5 0 3 0 ,9 0 5
K o d ia k , S a n d  P o in t , V a ld e z , 

C o rd o v a , G le n a lle n , S t. P a u l 3 7 ,8 1 1 1 3 ,0 8 3 0.20 1 5 ,2 6 8

5 .2 5 3 6 2 ,5 2 1

F u rn itu re /E q u ip m e n t S ix  N e w  P o s tio n s  ( tw o  fu l l - t im e ,  f o u r  p a r t - t im e )

C o m p u te r /P r in te r /D e s k /C h a ir 3 9 ,0 0 0 $ 6 ,5 0 0  p e r  P o s it io n
S o f tw a r e  @  $ 2 ,0 0 0 /P o s i t io n 12,000
O f f ic e  S u p p lie s  @  $ 1 ,5 0 0 /P o s i t io r 9 ,0 0 0
In te r v ie w  S ta t io n s /E q u ip m e n t 2 4 ,0 0 0 A n c h o ra g e  (2), F a irb a n k s  (1), K e n a i (1 ), J u n e a u  (1), P a lm e r  (1 )
In te r p r e te r  S e rv ic e s 1 5 ,0 0 0 L a n g u a g e  L in e  a n d  O n -S ite  In te r p r e te r s  a s  N e e d e d
F o rm s  T r a n s la t io n  S e rv ic e s 5 ,4 0 0 T r a n s la t io n  o f  F in a n c ia l S ta te m e n t  F o rm  a n d  In fo r m a t io n  B o o k le t

T o ta l  N o n -P e rs o n a l S e rv ic e s 1 0 4 ,4 0 0
T o ta l  P e rs o n a l S e rv ic e s 3 6 2 ,5 0 0

T o ta l  F is c a l N o te 4 6 6 ,9 0 0
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Hlasfea J&tate Hegtglature
State Capitol, Room 208 
Juneau, Alaska 99801-1182 
Phone: 907-465-3779 
Fax: 907-465-2833 
Toll Free: 800-469-3779

R e p r e s e n t a t i v e  M i k e  C h e n a u l t

S p e a k e r  o f  t h e  A l a s k a  S t a t e  H o u s e

145 Main St- Loop 
Second Floor 

Kenai, Alaska 99611 
Phone: 907-283-7223 

Fax: 907-283-7184

SECTIONAL ANALYSIS 
HOUSE BILL 221

“An act relating to the appointment o f counsel fo r  persons accused of crimes; and amending Rule 39.1, Alaska
Rules o f Criminal Procedure"

S e c tio n  1: A m en ds  AS 18 .85 .12 0 (b ), D e te rm in a tio n  o f  in d ig en cy ; re p a y m e n t. A llo w s  fo r  m a te ria l fa c to rs  
re la t iv e  to  th e  d e fe n d a n ts  f in a n c ia l resources and th e  a b il i ty  to  pay to  be con s id e red  fo r  C o u rt 
a p p o in te d  counse l.

S ec tio n  2: A m en ds  C o u rt Rule 39 .1 (e ), A laska Rules o f  C rim in a l P rocedure , D e te rm in in g  E lig ib ility .
A dd s  th e  w o rd  AND rem o ves  th e  w o rd  o r. This change w il l  a llo w  th e  C o u rt o r  its  des ignee  to  ask a b o u t 
th e  d e fe n d a n t's  f in a n c ia l s ta tu s  A N D  re q u ir in g  th e  d e fe n d a n t to  co m p le te  a s igned s w o rn  fin a n c ia l 
s ta te m e n t. A dds  th e  ph rase  SUBJECT TO PENALTIES OF PERJURY.

The m a in  pu rpo se  o f  H ouse B ill 221 is to  a llo w  fo r  th e  p ro s e c u tio n  o f  a d e fe n d a n t w h o  lies  o r  
m is re p re s e n ts  th e ir  f in a n c ia l s ta tu s  to  ga in  C ourt a p p o in te d  legal re p re s e n ta tio n  by c o m m itt in g  p e rju ry .

Representative_Mike_Chenault@legis.state, ak. us



Sec. 18.85.120. D eterm ination o f indigency; repaym ent.

(a) T he  d e te rm in a t io n  o f  a p e rs o n 's  in d ig e n c y  s h a ll be  m a d e  b y  th e  c o u r t  in  w h ic h  an a c tio n  

a g a in s t th e  p e rs o n  is p e n d in g . T he  d e te rm in a t io n  sh a ll be  m a d e  b y  th e  c o u r t  a n d  sh a ll s e t o u t  th e  basis 

f o r  th e  f in d in g  th a t  th e  p e rs o n  is in d ig e n t.

(b ) In d e te rm in in g  w h e th e r  a p e rs o n  is in d ig e n t a n d  in d e te rm in in g  th e  e x te n t  o f  th e  p e rs o n 's  

in a b il i ty  to  pay, th e  c o u r t  sh a ll c o n s id e r  such fa c to rs  as in c o m e , p ro p e r ty  o w n e d , o u ts ta n d in g  

o b lig a t io n s ,  and  th e  n u m b e r  a n d  ages o f  d e p e n d e n ts . R e lease o n  b a il d o e s  n o t  p re c lu d e  a f in d in g  th a t  a 

p e rs o n  is in d ig e n t.  In e a ch  case , th e  p e rs o n , s u b je c t to  th e  p e n a lt ie s  f o r  p e r ju ry , sh a ll c e r t i fy  u n d e r  o a th , 

a n d  in  w r i t in g  o r  by  o th e r  re c o rd , m a te r ia l fa c to rs  re la t iv e  to  th e  p e rs o n 's  a b i l i ty  to  p a y  th a t  th e  c o u r t  

p re s c r ib e s .

(c) U p o n  th e  p e rs o n 's  c o n v ic t io n ,  th e  c o u r t  m a y  e n te r  a ju d g m e n t  th a t  a p e rs o n  f o r  w h o m  

c o u n s e l is a p p o in te d  p a y  fo r  s e rv ice s  o f  re p re s e n ta t io n  a n d  c o u r t  cos ts . E n fo rc e m e n t o f  a ju d g m e n t  

u n d e r  th is  s u b s e c tio n  m a y  be  s ta y e d  b y  th e  t r ia l  c o u r t  o r  th e  a p p e lla te  c o u r t  d u r in g  th e  p e n d e n c y  o f  an 

a p p e a l o f  th e  p e rs o n 's  c o n v ic t io n .  U p o n  a s h o w in g  o f  f in a n c ia l h a rd s h ip , th e  c o u r t  (1) s h a ll a l lo w  a 
p e rs o n  s u b je c t t o  a ju d g m e n t  e n te re d  u n d e r  th is  s u b s e c tio n  to  m a k e  p a y m e n ts  u n d e r  a p a y m e n t 

s c h e d u le ; (2 ) s h a ll a l lo w  a p e rs o n  s u b je c t to  a ju d g m e n t  e n te re d  u n d e r  th is  s u b s e c tio n  to  p e t i t io n  th e  

c o u r t  a t a n y  t im e  fo r  re m is s io n , re d u c t io n ,  o r  d e fe r ra l o f  th e  u n p a id  p o r t io n  o f  th e  ju d g m e n t ;  a n d  (3) 

m a y  re m it  o r  re d u c e  th e  b a la n c e  o w in g  o n  th e  ju d g m e n t  o r  c h a n g e  th e  m e th o d  o f  p a y m e n t i f  th e  

p a y m e n t w o u ld  im p o s e  m a n ife s t  h a rd s h ip  o n  th e  p e rs o n  o r  th e  p e rs o n 's  im m e d ia te  fa m ily .  P a y m e n ts  

m a d e  u n d e r  th is  s u b s e c tio n  s h a ll be  p a id  in to  th e  s ta te  g e n e ra l fu n d .

(d) E xcep t as p ro v id e d  in  AS 1 8 .8 5 .1 0 0 (e ), as a c o n d it io n  o f  re c e iv in g  se rv ic e s  u n d e r  th is  c h a p te r , 

a p e rs o n  sh a ll a f f irm  in d ig e n c y  u n d e r  o a th  to  th e  c o u r t  a n d  e x e c u te  a g e n e ra l w a iv e r  a u th o r iz in g  th e  

re le a s e  to  th e  c o u r t  o f  in c o m e  in fo rm a t io n  re g a rd in g  a n y  in c o m e  s o u rc e  th e  p e rs o n  has ha d  f o r  a p e r io d  

o f  th re e  y e a rs  im m e d ia te ly  p re c e d in g  th e  p e rs o n 's  f i r s t  c o u r t  a p p e a ra n c e  in  c o n n e c tio n  w i th  e a ch  cause. 

A t  th e  c o n c lu s io n  o f  a ll se rv ice s  by  th e  p u b lic  d e fe n d e r  to  th e  p e rs o n , th e  c o u r t  s h a ll u p o n  re q u e s t 

re le a s e  to  th e  a t to rn e y  g e n e ra l a ll in fo rm a t io n  re c e iv e d  u n d e r  th is  s u b s e c tio n  e x c e p t in fo rm a t io n  th a t  

m ig h t  in c r im in a te  o r  te n d  to  in c r im in a te  th e  p e rs o n .



Rule 39.1 ALASKA COURT RULES
all other facts essential to a broad understanding of the whole matter. Gregor? 
v. State, Op. No. 1269, S50 P2d 374 (Alaska 1976).

Magistrate must ascertain whether defendant understands benefits o f 
counsel by recorded colloquy with defendant before right to counsel may 
be waived. Gregory v. State, Op. No. 1269,550 P2d 374 (Alaska 1976).

When defendant is unable to make an intelligent choice as to waiver o f  right 
to counsel it is the duty o f  the court to assign counsel. Gregory v. State, Op. 
No. 1269,550 P2d 374 (Alaska 1976).

When defendant pleads guilty without the assistance o f counsel, the plea 
is invalid unless defendant waived his right to counsel. Gregory v. State, Op. 
No. 1269,550 P2d 374 (Alaska 1976).

Failure o f arraignment or trial record to demonstrate that defendant 
understood what he was giving up by declining the assistance o f counsel was 
cause for reversal even though record showed that defendant had been advised 
of his right to counsel. O’Dell v. Municipality of Anchorage, Op. No. 1588,576 
P2d 104 (Alaska 1978).

Failure o f court to ask questions o f  defendant to assure that he 
understood precisely what rights he was giving up by declining legal 
representation at sentencing hearing required vacation of sentence. Sm ith v. 
State, Op. No. 134, 651 P2d 1191 (Alaska App. 1982).

Trial judge committed reversible error in not allowing defendant, charged 
with drunk driving in 1984, to have a  1975 drunk driving conviction set aside 
on the ground that, although informed by the magistrate taking his guilty plea 
in 1975 of his right to an attorney, he was not informed of what an attorney 
could do for him. Petranovich v. State, Op. No. 547, 709 P2d 867 (Alaska 
App. 1985).

Failure o f  the trial court to assure by an on-the-record inquiry that the 
accused understood the benefits o f counsel and the dangers o f  self- 
representatioh prior to waiving his right to counsel was reversible error 
notwithstanding the accused’s previous contacts with' the criminal justice 
system. James v. State, Op. No. 669, 730 P2d 811 (Alaska App. 1987).

Defendant’s waiver o f  his right to counsel prior to pleading guilty to a DWI 
charge was valid where the magistrate advised him of the maximum and 
minimum penalties for the offense and after he responded affirmatively to the 
question: “Do you know what a lawyer is?.” Tobuk v. State, Op. No. 683, 
732 P2d 1099 (Alaska App. 1987).

SOL Effective Assistance o f Counsel.

A  defense counsel must perform at least as well as a lawyer with ordinary 
training and skill in the criminal law and must conscientiously protect his 
client’s interest, undeflected by conflicting considerations. Risher v. State, 
Op. No. 1053,523 P2d 421 (Alaska 1974).

All that is required o f counsel in rendering effective assistance o f  counsel 
is that his decisions, when viewed in the framework of trial pressures, be 
within the range of reasonable actions which might have been taken by an 
attorney skilled in the criminal law, regardless o f  the outcome o f  such 
decisions- Risher v. State, Op. No. 1053,523 P2d 421 (Alaska 1974).

A defendant does not suffer an unconstitutional deprivation of effective 
assistance of counsel because o f an error committed by his attorney which in 
no manner contributes to the conviction. R isher v. State, Op. No. 1053, 
523 P2d 421 (Alaska 1974).

A defendant who has not demonstrated that he understands the benefits 
of counsel cannot be said to have waived counsel. Gregory v. State, Op. No. 
1269,550 P2d  374 (Alaska 1976).

L A W  R E V IE W  C O M M E N T A R IE S

“Sentenced By Tradition: The Third Party Custodian Condition of 
Pretrial Release in Alaska,” 26 Alaska L. Rev. 317 (2009).

Rule 39.1. Determining Eligibility for Court- 
Appointed Counsel.

(a) Scope of Application. This rule specifies the 
procedure courts shall follow to assess whether a defendant is 
eligible for court-appointed counsel in a criminal case.

(b) Eligibility for Appointment.7

(1) Standard. A  defendant is eligible for court-appointed 
counsel if the court finds that the total financial resources 
available to the defendant are not sufficient to pay allowable 
household expenses and the likely cost of private 
representation through trial.

(2) Exception. The court may determine that a defendant 
is ineligible for court-appointed counsel under A S  
18.85.170(4) if the defendant has disposed of assets in order to 
qualify for appointed counsel.

(c) Financial Resources Defined.

(1) Resources to be Considered. In assessing the 
defendant’s ability to pay the likely cost of private 
representation through trial, the court shall consider all 
resources available to the defendant, including all sources of 
expected income, cash, the value of assets readily convertible 
to cash, and credit or borrowing ability,

(2) Parents ’ Resources. If the defendant is a minor or an 
adult who cannot live independently, the court shall consider 
the resources of both the defendant and the defendant’s 
parents, unless the parents were victims of the alleged offense 
or the court finds other good cause to treat their resources as 
being unavailable to the defendant.

(3) Income. Income includes all categories of income 
listed in Sectipn II, Parts A  and B  of the Commentary to Civil 
Rule 90.3, including permanent fund dividends.

(4) Cash. Cash includes cash on hand and accounts in 
financial institutions. All savings should be considered, except 
where the use of the savings would deprive the defendant or 
the defendant’s family of food, clothing, shelter, or necessary 
medical care.

(5) Assets. The court shall consider the value of all assets 
that are readily convertible to cash, other than health aids, 
clothing, and ordinary household furnishings. With the 
following exceptions, in valuing an asset, the court shall 
consider either the amount the defendant would realize if the 
asset were sold or the amount the defendant could borrow 
using the asset as collateral, whichever is greater.

(A) The court shali consider the loan value of tools and 
equipment essential to employment or to subsistence activity. 
Tools and equipment are essential only if the defendant could 
not earn a living or provide basic necessities without them. If 
the defendant cannot borrow against these assets while 
continuing to have use of them, the court shall disregard their 
value in calculating the defendant’s available resources.

(B) In valuing the defendant’s principal residence, the
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court shall consider the entire loan value or the amount of the 
sale value that exceeds the homestead exemption allowed 
under the Alaska Exemptions Act." If the defendant cannot 
borrow against the residence and would realize less than the 
homestead exemption amount if the residence were sold, the 
court shall disregard the value of the residence in calculating 
the defendant’s available resources.

(C) In assessing the loan value of essential tools and 
equipment and the principal residence, the court shall consider 
only the amount the defendant can realistically afford to repay.

(6) Credit. Available credit includes amounts available 
on credit cards and amounts that can be borrowed against life 
insurance policies or from pension or savings plans. In 
assessing available credit, the court shall consider only the 
amount the defendant can realistically afford to repay.

(d) Likely Cost of Private Representation.

(1) For purposes of this rule, the following amounts 
represent the likely cost of private representation through trial:

Estimated Total Cost of 
Representation

Misdemeanor S 2,000
C  Felony 5,000
B  Felony 7,500
A  or Unclassified Felony 20,000

(2) The court may adjust these amounts under the 
following circumstances:

(A) If the court finds that the scheduled amount differs 
from the amount charged by local attorneys, the court may use 
the amount charged locally.

(B) If the court finds that no local attorneys are available 
to handle the case, the court may adjust the scheduled amount 
to include the additional fees and travel costs that an out-of- 
town attorney would charge.

(C) If the court finds that the case has special 
characteristics that are likely to increase the cost of private 
representation, such as the need for expert witnesses, special 
investigations, or expensive tests, the court may adjust the 
scheduled amount to include this additional expense.

(3) In assessing a defendant’s ability to pay the likely 
cost of private representation, the court should assume that at 
least 50 percent of the likely fee must be

paid immediately and that the total fee must be paid within 
four months.

(e) Determining Eligibility. The court or its designee 
shall determine whether a defendant is eligible for court- 
appointed counsel by placing the defendant under oath and 
asking about the defendant’s financial status, or by requiring 
the defendant to complete a signed sworn financial statement.
A  defendant who requests appointed counsel must execute a 
Iteneral waiver authorizing the release of financial information 
<o the court as required by A S  18.85.120.

(f) Presumptive Eligibility. The court may appoint 
counsel without further inquiry if:

(1) the defendant currently receives public assistance 
benefits through a state or federal program for indigent 
persons, such as Aid to Families with Dependent Children, the 
Alaska Temporary Assistance Program, Adult Public 
Assistance, General Relief, Food Stamps, Medicaid, or 
Supplemental Security Income (SSI);

(2) counsel was appointed for the defendant within the 
past twelve months based on an examination of the defendant’s 
financial circumstances, and the defendant’s financial 
condition has not significantly improved; or

(3) the gross annual income available to the defendant is 
less than the adjusted federal poverty guidelines amount for the 
defendant’s household size, and other financial resources 
(cash, assets, and credit) available to the defendant are worth 
less than 50 percent of the amount shown in (dXl) (the likely 
cost of private representation through trial).

(g) Other Eligibility. If the court does not find that the 
defendant is presumptively eligible under paragraph (f), the 
court shall conduct an inquiry sufficient to determine whether 
the defendant is eligible for court-appointed counsel under the 
standard stated in paragraph (b). The court may make this 
determination based on the information then available to the 
court or, when appropriate, may

(1) require the defendant to submit a completed financial 
resources affidavit with supporting documentation of income;

(2) require the defendant to submit information or 
documentation concerning particular assets or expenses;

(3) require the defendant to appear at a representation 
hearing or a pretrial services interview; or

(4) require the defendant to make reasonable efforts to 
retain private counsel and to report these efforts to the court 
orally or in writing.

(h) Allowable Household Expenses.

(1) Allowable Expenses. The following household 
expenses are allowable to the extent they are reasonable:

(A) housing;

(B) utilities;

(C) food;

(D) health care;

(E) child care;

(F) insurance;

(G) transportation (for one vehicle for each person whose 
income is considered);

(H) minimum loan and credit card payments; and

393
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(1) mandatory child support and other court-imposed 

obligations; and

(J) other expenses that the court deems essential.

(2) Alternative to Calculating Actual Expenses. As an 
alternative to calculating actual household expenses, the court 
may assume that these expenses are approximately equal to the 
adjusted federal poverty guidelines amount for the defendant’s 
household size.

(3) Expenses Paid by Other Persons. The expenses 
described in (h)(1) and (h)(2) are allowable only to the extent 
they are paid (or were supposed to be paid) by the defendant. If 
another person, such as a spouse, relative, or roommate, pays 
some or all of the household expenses, the court shall disregard 
the portion of the expenses paid by that person. If the 
defendant is married, the court should assume, absent a 
showing of good cause, that each spouse pays an amount 
proportionate to that spouse’s relative income.

(i) Adjusted Federal Poverty Guidelines. The
“adjusted federal poverty guidelines amount” is the federal 
poverty guidelines amount for Alaska increased by the 
geographic cost-of-living adjustment established in A S  
39.27.020 for the court location nearest the defendant’s 
residence.

(j) Responsibilities of Administrative Director. The
administrative director shall .

(1) publish annually an administrative bulletin specifying 
the adjusted federal poverty guidelines amount for each court 
location;1 and

(2) periodically review the efficacy of the appointment 
procedure established by this rule.

(Adopted by S C O  1351 effective M a y  15,1999.)

Editor’s notes.

Notes

1 A S  18.85.170(4) defines “indigent person” for purposes of 
public defender appointments as “a person who, at the time 
need is determined, does not have sufficient assets, credit, or 
other means to provide for payment of an attorney and all other 
necessary expenses of representation without depriving the 
party or the party’s dependents of food, clothing or shelter and 
who has not disposed of any assets since the commission of the 
offense with the intent or for the purpose of establishing 
eligibility for assistance under this chapter.”

2 For the current homestead exemption amount, See 8 A A C  
95.030. This Department of Labor regulation, rather than A S  
09.38.010, establishes the amount of the homestead exemption. 
See A S  09.38.115.

1 See Admin. Bulletin 65.1

L A W  R E V I E W  C O M M E N T A R I E S

“Sentenced By Tradition: The Third Party Custodian Condition of 
Pretrial Release in Alaska,” 26 Alaska L. Rev. 317 (2009).

Rule 40. Time.

(a) Computation. Except as otherwise specifically 
provided in these rules, in computing any period of time, the 
day of the act or event from which the designated period of 
time begins to run is not to be included. The last day of the 
period is to be included, unless it is a Saturday, Sunday, or a 
legal holiday, in which event the period runs until the end of 
the next day which is not a Saturday, Sunday, or legal holiday. 
When a period of time prescribed or allowed is less than seven 
days, not counting any period for mailing added under 
subsection (d) of this rule, intermediate Saturdays, Sundays 
and legal holidays shall be excluded in the computation. A  half 
holiday shall be considered as other days and not as a holiday.

(b) Enlargement. Wh e n  an act is required or allowed to 
be done at or within a specified time, the court for cause shown 
may at any time in its discretion:

(1) With or without motion or notice, order the period 
enlarged if application therefor is made before the expiration 
of the period originally prescribed or as extended by a previous 
order; or

(2) Upon motion permit the act to be done after the 
expiration of the specified period if the failure to act was the 
result of excusable neglect; but the court may not enlarge the 
period for taking any action under Rules 33, 34 and 35 except 
as otherwise provided in those rules, or the period for taking an 
appeal.

(c) Unaffected by Expiration of Term. The period of 
time provided for the doing of any act or the taking of any 
proceeding is not affected or limited by the expiration of a 
term of court. The expiration of a term of court in no way 
affects the power oft a court to do any act in a criminal 
proceeding.

(d) Additional Time After Service or Distribution by 
Mail. Whenever a party has the right or is required to act 
within a prescribed period after the service or distribution of a 
document, and the document is served or distributed by mail, 
three calendar days shall be added to the prescribed period. 
However, no additional time shall be added if a court order 
specifies a particular calendar date by which an act must occur.

(Adopted by S C O  4 October 4, 1959; amended by S C O  157 
effective February 15, 1973; by S C O  273 effective June 15, 
1977; by S C O  661 effective March 15, 1986; by S C O  1007 
effective January 15, 1990; by S C O  1126 effective July 15, 
1993; by S C O  1639 effective October 15, 2007; and by SC O 
1694 effective October 15, 2009)

Note: Ch. 77 S L A  2002 (HB157), Section 2, adds new
Chapter 26 to Title 6 of the Alaska Statutes, concerning 
providers of fiduciary services. According to Section 9 of the 
Act, A S  06.26.760(b)(2) has the effect of amending Criminal 
Rule 40 by postponing the deadlines set in the Alaska Rules of 
Criminal Procedure for the filing of documents by a trust 
company in a criminal action when the Department of 
Community and Economic Development has taken possession 
of the trust company.



F I S C A L  N O T E

STATE OF ALASKA cost t  codes
2012 LEGISLATIVE SESSION

Identifier (file name) HB221-DOA-PDA-1-27-12
Title Public Defender Appointment Procedures

Sponsor
Requester

Representative Chenault
House Judiciary

Expenditures/Revenues

Dept. Affected Administration_______
Appropriation 
Allocation

Bill Version HB221
Fiscal Note Number
Publish Date ______

Legal and Advocacy Services
Public Defender Agency

OMB Component Number 1631

(Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.

FY13
Appropriation

Requested

Included in 
Governor's 

FY13 
Request

O u t-Y e a r C ost E s tim a tes

OPERATING EXPENDITURES FY13 FY13 FY14 FY15 FY16 FY17 FY18
Personal Services
Travel
Services
Commodities
Capital Outlay
Grants, Benefits
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0 0.0

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Prgm (DGF)
1037 GF/MH (UGF)
1178 temp code (UGF)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS
Full-time
Part-time
Temporary

CHANGE IN REVENUES

Estimated SUPPLEMENTAL (FY12) operating costs   (separate supplemental appropriation required)
(discuss reasons and fund source(s) in analysis section)

Estimated CAPITAL (FY13) costs   (separate capital appropriation required)
(discuss reasons and fund source(s) in analysis section)

Why this fiscal note differs from previous version (if initial version, please note as such)
Not applicable, initial version

Prepared by Quinlan Steiner_______________________________________________________  Phone 907 334-4414
Division Public Defender Agency________________________________________________  Date/Time 1/27/12 10:19 AM

Approved by John Cramer, Deputy Commissioner_______________________________  Date 1/27/2012______
Department of Administration_____________________________________

(Revised 8/17/2011 OMB) Page 1 of 2



FISCAL NOTE

Analysis

STATE OF ALASKA B IL L  NO. HB221
2012 LEG ISLATIVE SESSION

This bill amends AS 18.85.120(b) by requiring th a t persons requesting the  services o f the Public Defender subm it the 
factors relative to  both th e ir  ab ility  to  pay and the ir financial resources in w riting  and under oath. Rule 39.1(e) o f the 
Rules o f Crim inal Procedure is also am ended to  require the defendant to  subm it to  inquiry regarding th e ir e lig ib ility  
fo r services by the court o r the  court's  designee and to  com plete a signed sworn financial statem ent, subject to  
penalties o f perjury.

It is no t possible to  reliably pred ict w he the r or not this bill w ill have a fiscal impact. It w ill, however, a llow  fo r the 
appo intm ent process to  be m ore easily audited. The Agency, there fore, submits a zero fiscal note.

(Revised 8/17/2011 OMB) Page 2 of 2
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FISCAL NOTE

Analysis

STATE OF ALASKA B IL L  NO. HB 221
2012 LEG ISLATIVE SESSION

House Bill 221 requires an applicant fo r  the services o f court-appoin ted counsel to  provide in fo rm ation  about the 
financial resources o f the person.

The bill also requires an applicant fo r  court-appoin ted counsel to  swear both orally and in w riting  th a t the 
in fo rm ation  the person is giving the  court is accurate, and provides th a t the  person w ho gives the in fo rm ation  does 
so under penalty o f perjury.

The fiscal im pact to  the  Departm ent o f Law is zero.

(Revised 1/17/2012 OMB) Page 2 of 2



LEGAL SERVICES

(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail S top 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA State Capitol 
Juneau, A laska 99801-1182 

D eliveries to: 129 6th St., Rm. 329

M E M O R A N D U M February 2 1 , 2 0 12

SU B JE C T : Defining a public agency for purposes o f  requiring representation 
o f  indigents in custody disputes; drafting issues for amendment 
to HB 221 (W ork Order No. 27 -L S0650\ A .l)

TO:

FR O M :

Representative Mike Chenault 
Attn: Tom Wright

Dennis C. Bailey J ^ b  
Legislative Counsel

This memo accompanies the requested amendment. Please be aware o f  the following  
issues that have become apparent during drafting.

The proposed definition o f  "parent" refers to an "unwed father," which raises a question 
— to whom is the father "unwed"? The draft now uses the phrase "putative father" whose 
paternity has not been established. "Putative" means reputed or supposed. Is this OK?

Also, please be aware that the definitions have been m oved to the paragraph, 
sec. 44 .21 .410(a )(4)(A ), that describes m  the duty o f  the O ffice o f  Public Advocacy  
(OPA) to represent indigent parties in cases involving custody when the opposing party is 
represented by a public agency. The new  location is appropriate because that paragraph 
is the one involved in the Alaska Network case. Because o f  the new location, the new  
definitions only apply to the OPA activities listed in the paragraph rather than the entire 
section. H owever, in either location, the new definition o f "parent" would also apply to 
the duty o f  O PA to represent "indigent parents o f  a minor respondent in a commitment /  
proceeding concerning the m inor under A S  47.30.775." Is that what you intend?

If I may be o f  further assistance, please advise.

D C B:plm :ljw  
12 -10 5 .pm

E nclosure



LEGAL SERVICES

(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
M ail S top 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA State Capitol 
Juneau, A laska 99801-1182 

Deliveries to: 129 6th St., Rm. 329

M E M O R A N D U M February 21, 2012

SU B JE C T :

TO:

FR O M :

Defining a public agency for purposes of requiring representation 
of indigents in custody disputes; drafting issues for amendment 
to HB 221 (Work Order No. 27-LS0650\A.l)

Representative Mike Chenault 
Attn: Tom Wright

Dennis C. Bailey J ^ p b  
Legislative Counsel

This memo accompanies the requested amendment, 
issues that have become apparent during drafting.

Please be aware of the^fbllowing

The proposed definition o f "parent" refers to an "unwed father," which raises a question 
— to whom is the father "unwed"? The draft now uses the phrase "putative father"yvftose 
paternity has not been established. "Putative" means reputed or supposed. Is tjjkfOK?

Also, please be aware that the definitions have been moved^ftf the paragraph, 
sec. 44.21.410(a)(4)(A), that describes o f the duty of the OffLedof Public Advocacy 
(OPA) to represent indigent parties in cases involving custody when the opposing party is 
represented by a public agency. The new location is appropriate because that paragraph 
is the one involved in the Alaska Network case. Because of the new location, the new 
definitions only apply to the OPA activities listed in the paragraph rather than the entire 
section. However, in either location, the new definition of "parent" would also apply to 
the duty of OPA to represent "indigent parents of a minor respondent in a commitment 
proceeding concerning the minor under AS 47.30.775." Is that what you intend?

If I may be o f further assistance, please advise.

DCB:plm:ljw
12-105.pm

E nc lo sure
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Bailey 

2/18/12

OFFERED IN THE HOUSE BY REPRESENTATIVE CHENAULT

TO: HB 221

Page 1, line 1:

Delete "and"

Insert "relating to the scope o f rep resen tation  req u ired  by the office o f  public  

advocacy in civil cases;"

Page 1, line 2, following "Procedure":

I n s e r t and p rovid ing  fo r  an effective date"

Page 1, following line 3:

Insert a new bill section to read:

"* Section 1. The uncodified law of the State of Alaska is amended by adding a new section 

to read:

FINDINGS AND INTENT, (a) The legislature finds that

(1) the ruling in In the Matter o f Alaska Network on Domestic Violence and 

Sexual Assault, 264 P.3d 835 (Alaska 2011), substantially expanded the doctrine established 

in Flores v. Flores, 598 P.2d 893 (Alaska 1979), which held that public representation must be 

provided to an indigent party in a child custody case where the opposing party is represented 

by a public agency, and substantially expanded the duty of the office o f public advocacy to 

represent indigent persons in civil cases;

(2) there is no authoritative precedent, state or federal, to support an extension 

of due process rights to an indigent parent who is proceeding without counsel in a child 

custody case only because the other parent is represented by counsel provided by a private, 

nonprofit organization;

A M E N D M E N T

L -1 -
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(3) it is the legislature's exclusive role to appropriate money from the state 

treasury under art. IX, sec. 13, Constitution of the State of Alaska; and

(4) under art. II, Constitution o f the State of Alaska, the legislature may pass 

laws establishing the scope of representation by the office of public advocacy.

(b) It is the intent o f the legislature under sec. 3. o f this Act to

(1) overrule the decision in In the Matter of Alaska Network on Domestic 

Violence and Sexual Assault, 264 P.3d 835 (Alaska 2011);

(2) establish criteria to determine when an entity is considered a public agency 

for purposes of appointing the office o f  public advocacy as counsel in civil cases; and

(3) clarify the scope of representation required by the office of public 

advocacy in civil cases."

Page 1, line 4:

Delete "Section 1"

Insert "Sec. 2"

Renumber the following bill section accordingly.

Page 1, following line 11:

Insert a new bill section to read:

"* Sec. 3. AS 44.21.410(a) is amended to read:

(a) The office of public advocacy shall

(1) perform the duties of the public guardian under AS 13.26.360 -

13.26.410;

(2) provide visitors and experts in guardianship proceedings under

AS 13.26.131;

(3) provide guardian ad litem services to children in child protection 

actions under AS 47.17.030(e) and to wards and respondents in guardianship 

proceedings who will suffer financial hardship or become dependent upon a 

government agency or a private person or agency if  the services are not provided at 

state expense under AS 13.26.025;

L -2-



1 (4) provide legal representation in cases involving judicial bypass

2 procedures for minors seeking abortions under AS 18.16.030, in guardianship

3 proceedings to respondents who are financially unable to employ attorneys under

4 AS 13.26.106(b), to indigent parties in cases involving child custody in which the

5 opposing party is represented by counsel provided by a public agency, and to indigent

6 parents or guardians of a minor respondent in a commitment proceeding concerning

7 the minor under AS 47.30.775; in this p a rag rap h ,

8 (A) "parent"

9 (it m eans a n a tu ra l p aren t o f a child o r  a person w ho

10 has law fu lly  adopted a child : and

11 (ii) does not include a pu tative  fa th e r whose

12  p ate rn ity  has not been established:

13 (B) "party"  m eans an indigent p aren t o f a child w ho is the

14  sub ject o f  a child custody proceeding;

15 (C) "public agency" m eans a departm ent, office, agency.

16 d ivision , b oard , com m ission, public corporation , o r  o th er organizational

17 un it o f  o r  created un d er the executive b ranch  o f the state governm ent:

18 (5) provide legal representation and guardian ad litem services under

19 AS 25.24.310; in cases arising under AS 47.15 (Interstate Compact for Juveniles); in

20 cases involving petitions to adopt a minor under AS 25.23.125(b) or petitions for the

21 termination o f parental rights on grounds set out in AS 25.23.180(c)(3); in cases

22 involving petitions to remove the disabilities o f a minor under AS 09.55.590; in

23 children's proceedings under AS 47.10.050(a) or under AS 47.12.090; in cases

24 involving appointments under AS 18.66.100(a) in petitions for protective orders on

25 behalf o f a minor; and in cases involving indigent persons who are entitled to

26 representation under AS 18.85.100 and who cannot be represented by the public

27 defender agency because of a conflict of interests;

28 (6) develop and coordinate a program to recruit, select, train, assign,

29 and supervise volunteer guardians ad litem from local communities to aid in delivering

30 services in cases in which the office o f public advocacy is appointed as guardian ad

31 litem;

27-LS0650VU
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(7) provide guardian ad litem services in proceedings under 

AS 12.45.046 or AS 18.15.355 - 18.15.395;

(8) establish a fee schedule and collect fees for services provided by 

the office, except as provided in AS 18.85.120 or when imposition or collection of a 

fee is not in the public interest as defined under regulations adopted by the 

commissioner of administration;

(9) provide visitors and guardians ad litem in proceedings under

AS 47.30.839;

( 10) provide legal representation to an indigent parent o f a child with a 

disability; in this paragraph, "child with a disability" has the meaning given in 

AS 14.30.350;

( 11) investigate complaints and bring civil actions under 

AS 44.21.415(a) involving fraud committed against residents of the state who are 60 

years of age or older; in this paragraph, "fraud" has the meaning given in 

AS 44.21.415."

Renumber the following bill section accordingly.

Page 2, following line 7:

Insert new bill sections to read:

"* Sec. 5. The uncodified law o f the State o f Alaska is amended by adding a new section to 

read:

APPLICABILITY. AS 44.21.410(a), as amended by sec. 3 of this Act applies to civil 

actions filed on or after the effective date of this Act.

* Sec. 6. Section 3 of this Act takes effect immediately under AS 01.10.070(c)."
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Melanie Lesh

F ro m : Sue W r ig h t

S e n t:  T hu rsd ay , F ebrua ry  09, 2 0 12  1:02 PM

T o :  M e la n ie  Lesh
S u b je c t :  H B221

M e la n ie ,  Please s c h e d u le  HB 22 1  n e x t w e e k  I w i l l  h a ve  th e  cha n g e s  to  y o u  f ir s t  th in g  in  th e  m o rn in g . I w i l l  be  in Jun ea u  
e s p e c ia lly  to  tes tify  o n  th is  b ill.

Sue W r ig h t
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