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MEMORANDUM

TO: Representative Carl Gatto, Chair
House Judiciary Committee

FROM: Representative Mike Chenaul
Speaker o f the House

DATE: March 30, 2011

RE: Request for Hearing-House Bill 215

Please consider this request to schedule House Bill 215: Judicial Review o f  
Pipeline/ROW, before your committee at your earliest possible convenience. Back-up for 
the legislation will be sent to your committee aide shortly.

Thank you for your consideration o f my request.

Representative_Mike_Chenault@legis.state.ak.us
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SPONSOR STATEMENT 
HOUSE BILL 215

“A n A ct relating to judicial review o f a right-of-lease or the development or construction o f an
oil or gas pipeline on state land. ”

The objective of House Bill 215 is to prohibit the filing of lawsuits that have the potential to 
delay construction of in-state gaslines, The provisions under House Bill 215 modify current 
statute and the provisions only apply to state land rights-of-way. Claims may be filed only by an 
applicant, a competing applicant or a person who has a direct financial interest affected by the 
lease o f a right-of-way. The requests for judicial review must be filed within 60 days o f the 
publication of notice for a right-of-way lease application. Judicial review may only be granted 
for claims challenging the validity of the statute or challenging a denial of rights under the state 
constitution. Any claim will be barred unless it is filed within the 60 day time frame,

All claims are to be filed in Alaska Superior Court which will have exclusive jurisdiction to 
determine the proceeding. The court will not have the jurisdiction to grant any injunctive relief 
with the exception of an issuance o f  a final judgment.

This legislation is modeled after the Trans-Alaska Pipeline legislation, 43 USC, Chapter 34, that 
was adopted by Congress in 1973 (43 USC, Chapter 43, Sec. 1652 (d).) Similar legislation to 
House Bill 215 was passed by the Alaska State Legislature in 1973, Senate Bill 3, related to the 
TAPS line.

Representative_Mike_Chenault@legis. state, ak.us
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CS FOR HOUSE BILL NO. 215( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-SEVENTH LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVES CHENAULT, Neuman, Fairclough, Johnson, Hawker, Olson, Feige, Millett, 
Thompson

A BILL 

FOR AN ACT ENTITLED 

"A n Act relating to the jud icial review of a right-of-way lease or the development o r 

construction of an oil or gas pipeline on state land; and relating to the lease of a right-of- 

way by the Alaska Housing Finance Corporation for a gas pipeline transportation 

corridor."

BE IT  ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 38.34.050(c) is amended to read:

(c) Notwithstanding any contrary provision o f law, the Department of Natural 

Resources shall grant the Alaska Housing Finance Corporation a right-of-way lease 

under AS 38.35 for the gas pipeline transportation corridor if

(1) the corporation submits a complete right-of-way lease application 

under AS 38.35.050;

(2) the lease application is made the subject of notice and other 

reasonable and appropriate publication requirements under AS 38.35.070; and

(3) except for the covenants in AS 38.35.120(a)(lj. (2j, and (5), the
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corporation agrees to be bound by the right-of-way lease covenants set out in 

AS 38.35.120: notwithstanding AS 38.35.120fbh a right-of-wav lease subject to 

this parag raph  is valid and o f legal effect.

* Sec. 2. AS 38.35.100(d) is amended to read:

(d) The commissioner shall include in a conditional lease each requirement 

and condition o f the covenants established under AS 38,35.120. except for covenants 

tha t do not apply to a lease entered into under AS 38.34.050(c), The commissioner 

may also require that the lessee agree to additional conditions that the commissioner 

finds to be in the public interest. In place of the covenant established under 

AS 38.35.120(a)(9), the commissioner shall require the lessee to agree that it will not 

transfer, assign, pledge, or dispose of in any manner, directly or indirectly, its interest 

in a conditional right-of-way lease or a pipeline subject to the conditional lease, unless 

the commissioner, after considering the public interest and issuing written findings to 

substantiate a decision to allow the transfer, authorizes the transfer. The commissioner 

shall also require the lessee to agree not to allow the transfer o f control o f the lessee 

without the approval of the commissioner; as used in this subsection, "transfer of 

control o f the lessee" means the transfer o f 30 percent or more, in the aggregate, o f 

ownership interest in the lessee in one or more transactions to one or more persons by 

one or more persons.

* Sec. 3. AS 38.35.120(a) is amended to read:

(a) Except as provided in AS 38.34.050(c), a [A] noncompetitive lease o f 

state land for a right-of-way for an oil or natural gas pipeline valued at $1,000,000 or 

more may be granted only upon the condition that the lessee expressly covenants in 

the lease, in consideration of the rights acquired by it under the lease, that

(1) it assumes the status o f  and will perform all of its functions 

undertaken under the lease as a common carrier and will accept, convey, and transport 

without discrimination crude oil or natural gas, depending on the kind of pipeline 

involved, delivered to it for transportation from fields in the vicinity o f the pipeline 

subject to the lease throughout its route both on state land obtained under the lease and 

on the other land; it will accept, convey, and transport crude oil or natural gas without 

unjust or unreasonable discrimination in favor o f one producer or person, including

CSH B 215( ) -2-
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itself, as against another but will take the crude oil or natural gas, depending on the 

kind o f pipeline involved, delivered or offered, without unreasonable discrimination, 

that the Regulatory Commission o f Alaska shall, after a full hearing with due notice to 

the interested parties and a proper finding o f facts, determine to be reasonable in the 

performance of its duties as a common carrier; however, a lessee that owns or operates 

a natural gas pipeline

(A) subject to regulation either under the Natural Gas Act (15 

U.S.C. 717 et seq.) of the United States or by the state or political subdivisions 

with respect to rates and charges for the sale of natural gas, is, to the extent of 

that regulation, exempt from the common carrier requirement in this 

paragraph;

(B) that is a North Slope natural gas pipeline (i) is required to 

operate as a common carrier only with respect to the intrastate transportation of 

North Slope natural gas, as that term is defined in AS 42.06.630, and (ii) is not 

required to operate as a  common carrier as to a liquefied natural gas facility or 

a marine terminal facility associated with the pipeline, and is not otherwise 

required to perform its functions under the lease as a common carrier; for 

purposes of this subparagraph, "North Slope natural gas pipeline" means all the 

facilities o f a total system o f pipe, whether owned or operated under a contract, 

agreement, or lease, used by a carrier for transportation o f North Slope natural 

gas, as defined by AS 42.06.630, for delivery, for storage, or for further 

transportation, and including all pipe, pump, or compressor stations, station 

equipment, tanks, valves, access roads, bridges, airfields, terminals and 

terminal facilities, including docks and tanker loading facilities, operations 

control centers for both the upstream part of the pipeline and the terminal, 

tanker ballast treatment facilities, fire protection system, communication 

system, and all other facilities used or necessary for an integral line of pipe, 

taken as a whole, to carry out transportation, including an extension or 

enlargement o f the line;

(2) it will interchange crude oil or natural gas, depending on the kind 

of pipeline involved, with each like common carrier and provide connections and

-3- CSHB 215( )
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facilities for the interchange of crude oil or natural gas at every locality reached by 
both pipelines when the necessity'exists, subject to rates and regulations made by the 
appropriate state or federal regulatory agency;

(3) it will maintain and preserve books, accounts, and records and will 
make those reports that the state may prescribe by regulation or law as necessary and 
appropriate for purposes of administration of this chapter;

(4) it will accord at all reasonable times to the state and its authorized 
agents and auditors the right of access to its property and records, of inspection of its 
property, and of examination and copying of records;

(5) it will provide connections, as determined by the Regulatory 
Commission of Alaska under AS 42.06.340, to facilities on the pipeline subject to the 
lease, both on state land and other land in the state, for the purpose of delivering crude 
oil or natural gas, depending on the kind of pipeline involved, to persons (including 
the state and its political subdivisions) contracting for the purchase at wholesale of 
crude oil or natural gas transported by the pipeline when required by the public 

interest;
(6) it shall, notwithstanding any other provision, provide connections 

and interchange facilities at state expense at such places the state considers necessary 
if the state determines to take a portion of its royalty or taxes in oil or natural gas;

(7) it will construct and operate the pipeline in accordance with 

applicable state laws and lawful regulations and orders of the Regulatory Commission 
of Alaska;

(8) it will, at its own expense, during the term of the lease,
(A) maintain the leasehold and pipeline in good repair;
(B) promptly repair or remedy any damage to the leasehold;
(C) promptly compensate for any damage to or destruction of 

property for which the lessee is liable resulting from damage to or destruction 
of the leasehold or pipeline;

(9) it will not transfer, assign, or dispose of in any manner, directly or 
indirectly, or by transfer of control of the carrier corporation, its interest in a right-of- 
way lease, or any rights under the lease or any pipeline subject to the lease to any
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person other than another owner o f the pipeline (including subsidiaries, parents, and 

affiliates of the owners), except to the extent that the commissioner, after 

consideration o f the protection o f the public interest (including whether the proposed 

transferee is fit, willing, and able to perform the transportation or other acts proposed 

in a manner that will reasonably protect the lives, property, and general welfare o f the 

people o f Alaska), authorizes; the commissioner shall not unreasonably withhold 

consent to the transfer, assignment, or disposal;

(10) it will file with the commissioner a written appointment of a 

named permanent resident o f the state to be its registered agent in the state and to 

receive service o f notices, regulations, decisions, and orders o f the commissioner; if it 

fails to appoint an agent for service, service may be made by posting a copy in the 

office o f the commissioner, filing a copy in the office o f the lieutenant governor, and 

mailing a copy to the lessee's last known address;

(11) the applicable law of this state will be used in resolving questions 

o f interpretation o f the lease;

(12) the granting of the right-of-way lease is subject to the express 

condition that the exercise o f the rights and privileges granted under the lease will not 

unduly interfere with the management, administration, or disposal by the state of the 

land affected by the lease, and that the lessee agrees and consents to the occupancy 

and use by the state, its grantees, permittees, or other lessees of any part o f the right- 

of-way not actually occupied or required by the pipeline for the full and safe 

utilization o f the pipeline, for necessary operations incident to land management, 

administration, or disposal;

(13) it will be liable to the state for damages or injury incurred by the 

state caused by the construction, operation, or maintenance of the pipeline and it will 

indemnify the state for the liabilities or damages;

(14) it will procure and furnish liability and property damage insurance 

from a company licensed to do business in the state or furnish other security or 

undertaking upon the terms and conditions the commissioner considers necessary if 

the commissioner finds that the net assets o f the lessee are insufficient to protect the 

public from damage for which the lessee may be liable arising out of the construction
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or operation o f the pipeline.

* Sec. 4. AS 38.35.120(b) is amended to read:

(b) Except as provided in AS 38.34.050(c), for [FOR] a right-of-way lease 

granted under this chapter for an oil or natural gas pipeline valued at $1,000,000 or 

more to be valid and o f  legal effect, it must contain the terms required to be inserted 

under the provisions of AS 38.35.110 - 38.35.140. Except as provided in 

AS 38.34.050(c), an [AN] oil or natural gas pipeline right-of-way lease granted under 

this chapter that does not contain the required terms is null and void and without legal 

effect and does not vest any interest in state land or any authority in the carrier granted 

the lease.

* Sec. 5. AS 38.35.200(a) is amended to read:

(a) A person tha t is a [AN APPLICANT OR] competing applicant or th a t [A 

PERSON WHO] has a direct financial interest affected by the lease of a right-of-way 

under this chapter th a t [WHO] raises an objection [OBJECTIONS] within the la ter 

of 60 days after the effective date of this Act or [OF] the publication of notice under 

AS 38.35.070 and a person tha t is an applicant are the only persons with standing to 

seek judicial review o f

0 1  a decision o f the commissioner under AS 38.35.100: o r 

(21 an action described in (b) of this section.

* Sec. 6. AS 38.35.200(b) is repealed and reenacted to read:

(b) Notwithstanding any contrary provision o f law, an action or decision of the 

commissioner or other state officer or agency concerning the issuance or approval o f a 

necessary right-of-way, permit, lease, certificate, license, or other authorization for the 

development, construction, or initial operation of a natural gas pipeline that uses a 

right-of-way subject to this chapter may not be subject to judicial review, except that a 

claim alleging the invalidity o f this section must brought within 60 days after the 

effective date of this Act, and a claim alleging that an action will deny rights under the 

Constitution o f the State of Alaska must be brought within 60 days following the date 

of that action. A claim that is not filed within the limitations established in this 

subsection is barred. A complaint under this subsection must be filed in superior court, 

and the superior court has exclusive jurisdiction. Notwithstanding AS 22.10..020(c),

C SH B 215( ) -6 -
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except in conjunction with a final judgment on a claim filed under this subsection, the 

superior court may not grant injunctive relief, including a temporary restraining order, 

preliminary injunction, permanent injunction, or stay against the issuance of a right-of- 

way, permit, lease, certificate, license, or other authorization. In this section, "natural 

gas pipeline" has the meaning given in AS 42.06.630.

* Sec. 7. The uncodified law of the State of Alaska is amended by adding a new section to 

read:

REVISOR'S INSTRUCTION. The revisor o f statutes shall change the catch line o f 

AS 38.35.200 from "Judicial review o f decisions of commissioner on application" to "Judicial 

review."

-7-
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Sec. 38.35.070. Notice of application.
Upon receiving an application under AS 38.35.050, the commissioner shall

(1) cause notice of it to appear in a daily newspaper of general circulation published 
the vicinity of the location of the proposed pipeline, the notice to include:

(A) a general description of the land involved;
(B) a summary of the substance of the application;
(2) file copies of the application with each coordinate agency;
(3) furnish at cost copies o f a notice or application to persons requesting them; and
(4) provide other publication and notice the commissioner considers reasonable and 

appropriate to inform the public of the application.
History -
(Sec. 1 ch 72 SLA 1972; am Sec. 7 ch 3 FSSLA 1973)



Sec. 38.35.100. Decision on application.
(a) The commissioner shall promptly determine, in a written finding, on an application 

filed under AS 38.35.050, whether the applicant is fit, willing, and able to perform the 
transportation or other acts proposed in a manner that will be required by the present or future 
public interest. In making a determination the commissioner shall consider whether or not

(1) the proposed use of the right-of-way will unreasonably conflict with existing uses of 
the land involving a superior public interest;

(2) the applicant has the technical and financial capability to protect state and private 
property interests;

(3) the applicant has the technical and financial capability to take action to the extent 
reasonably practical to

(A) prevent any significant adverse environmental impact, including but not limited to 
erosion of the surface o f the land and damage to fish and wildlife and their habitat;

(B) undertake any necessary restoration or revegetation; and
(C) protect the interests of individuals living in the general area of the right-of-way who 

rely on fish, wildlife, and biotic resources of the area for subsistence purposes;
(4) the applicant has the financial capability to pay reasonably foreseeable damages for 

which the applicant may become liable on claims arising from the construction, operation, 
maintenance, or termination of the pipeline;

(5) the applicant has agreed that in the construction and operation of a pipeline within the 
right-of-way the applicant will comply with, and require contractors and their subcontractors to 
comply with, applicable and valid laws and regulations regarding the hiring of residents of the 
state then in effect or that take effect subsequently.

(b) If the commissioner makes the determinations under (a) of this section favorably to 
the applicant, then the commissioner may grant the whole or part of the application. If the 
commissioner makes the determinations under (a)(1) - (5) o f this section favorably to the 
applicant but determines that the applicant is not then fit, willing, and able to perform under the 
application, the commissioner may grant the application under a conditional lease subject to 
conditions established by the commissioner that will ensure that the applicant will, within a 
prescribed period of time not exceeding 10 years, establish that the applicant is fit, willing, and 
able, under (a) of this section, to perform the transportation or other acts that will be required by 
the present or future public interest. An applicant is not entitled to a notice or authorization to 
proceed to construction, or its equivalent, under a conditional lease until the commissioner 
determines in writing that the applicant has satisfactorily established that the applicant is then fit, 
willing, and able to perform under (a) of this section. Otherwise, the commissioner shall deny the 
application.

(c) The commissioner may offer the applicant a lease or a conditional lease under this 
section. If the applicant does not accept a lease offered under this section within 30 days, the 
lease offered is withdrawn.

(d) The commissioner shall include in a conditional lease each requirement and condition 
of the covenants established under AS 38.35.120. The commissioner may also require that the 
lessee agree to additional conditions that the commissioner finds to be in the public interest. In 
place of the covenant established under AS 38.35.120(a)(9), the commissioner shall require the 
lessee to agree that it will not transfer, assign, pledge, or dispose of in any manner, directly or 
indirectly, its interest in a conditional right-of-way lease or a pipeline subject to the conditional 
lease, unless the commissioner, after considering the public interest and issuing written findings



to substantiate a decision to allow the transfer, authorizes the transfer. The commissioner shall 
also require the lessee to agree not to allow the transfer of control of the lessee without the 
approval of the commissioner; as used in this subsection, "transfer o f control of the lessee" 
means the transfer of 30 percent or more, in the aggregate, of ownership interest in the lessee in 
one or more transactions to one or more persons by one or more persons.

(e) The commissioner shall require a conditional lessee to agree that
(1) in the absence of the approval of the commissioner, a transfer may not relieve the 

lessee o f an obligation assumed under the lease;
(2) a transfer, including the transfer of lessee, that occurs without the approval of the 

commissioner is ineffective to transfer interests in and obligations under the lease; and
(3) a transfer constitutes a default under the lease.
(f) In an application for the approval under (d) of this section of a transfer of an interest, 

the commissioner shall consider whether the proposed transferee will be fit, willing, and able to 
perform the transportation or other acts proposed under the conditions established in the 
conditional lease and whether the transfer is in the public interest. In approving the transfer of an 
interest under (d) of this section and this subsection, the commissioner may impose any 
condition on the transfer that the commissioner considers in the public interest.

(g) If, during the term o f a conditional lease, the commissioner determines under (a) of 
this section that the applicant is fit, willing, and able to perform the transportation or other acts 
proposed in a manner that will be required by the present or future public interest, the 
commissioner may amend the conditional right-of-way lease to insert the covenant established in 
AS 38.35.120(a)(9) in place o f the covenant against a transfer established under (d) and (e) of 
this section.

(h) The issuance of a conditional lease does not prevent the commissioner from issuing 
other conditional or unconditional leases for the same right-of-way. A conditional lease may be 
revoked at any time that the commissioner determines that the applicant or conditional lessee 
will not be fit, willing, and able to perform during the term of the lease or when another applicant 
or conditional lessee is determined to be fit, willing, and able to perform under an application or 
lease for all or part o f the right-of-way. An applicant or conditional lessee accrues no rights, 
including preference or priority rights, to a particular right-of-way until the commissioner makes 
a determination that the applicant or conditional lessee is then fit, willing, and able to perform 
the transportation or other acts proposed under (a) of this section.

(i) The commissioner shall insert a provision implementing the requirements of (a)(5) of 
this section into each agreement entered into by the commissioner for the construction and 
operation of a pipeline within the state.
History -
(Sec. 1 ch 72 SLA 1972; am Sec. 9 ch 3 FSSLA 1973; am Sec. 1, 2 ch 51 SLA 1987)



Sec. 38.35.200. Judicial review of decisions of commissioner on application.
(a) An applicant or competing applicant or a person who has a direct financial interest 

affected by the lease who raises objections within 60 days of the publication of notice under AS 
38.35.070 are the only persons with standing to seek judicial review of a decision of the 
commissioner under AS 38.35.100.

(b) The only grounds for judicial review o f a decision of the commissioner are
(1) failure to follow the procedures set out in this chapter; or
(2) abuse o f discretion so capricious, arbitrary, or confiscatory as to constitute a denial of 

due process.
History -
(Sec. 1 ch 72 SLA 1972; am Sec. 19 ch 3 FSSLA 1973)



Sec. 42.06.630. Definitions.
In this chapter,

(1) "affiliated interest" m eans any person or other entity that
(A) is contro lled  or ow ned, in w hole  or in part, by a pipeline carrier;
(B) is contro lled or ow ned, in w hole or in part, by an entity w hich contro ls or ow ns, in w hole or

in part, a pipeline carrier;
(C) is an agent, em ployee, contractor, or su bco ntracto r o f a pipeline carrier or any entity 

co ntro lled  or ow ned, in w hole  or in part, by a pipeline carrier; or
(D) contro ls or ow ns, in w hole or in part, a pipeline carrier;
(2) "capacity" m eans, w ith reference to a North Slope natural gas pipeline, the average daily

vo lu m e th roughput o f the North Slope natural gas pipeline, calcu lated at the norm al o perating pressure 
o f the North Slope natural gas p ipeline as set out in the pipeline design;

(3) "com m ission" m eans the Regulatory Com m ission o f Alaska (AS 42.04.010);
(4) "com m issioner" m eans a m em ber of the com m ission;
(5) "duties" m eans duties, pow ers, ob ligations, and functions;
(6) "firm  transp ortatio n  service" m eans service by a natural gas pipeline carrier that is not 

su b ject to a prior c laim  by an o th er sh ipper o r another class o f service; service  co nstitutes "firm 
transp ortatio n  service" if the service  receives the sam e priority as any other class o f firm  transportation 
service ;

(7) "gas" includes all natural gas and hydrocarbons produced at the w ellhead and not defined as
oil;

(8) " interruptib le  transp ortatio n  service" m eans service by a natural gas pipeline carrier in which 
th e  carrier's pipeline system  cap acity  m ay be subject to a prior claim  by an oth er sh ipper or another class 
o f service; a service constitu tes "interruptib le  transportation service" if the service is given a low er 
priority  than an oth er class of service, resu lting in noncontinuous service to a sh ipper of natural gas;

(9) "intrastate," as applied to the transportation of North Slope natural gas, m eans the 
transp ortatio n  o f North Slope natural gas betw een any point w ithin the state and another point w ithin 
th e  state, fo r u ltim ate co nsu m p tion  o f the North Slope natural gas w ithin the state;

(10) "natural gas p ipeline" or "natural gas pipeline facility" m eans all the  facilities o f a total 
system  of pipe, w h eth er ow ned or operated by a natural gas pipeline carrier under a contract, 
agreem en t, or lease in th is state used by a natural gas pipeline carrier fo r transportation o f natural gas 
fo r delivery, storage, or fu rth er transportation, and including all pipe, pum p and com p resso r stations, 
station equipm ent, and all other facilities used or necessary for an integral line of pipe to effectuate the 
transp ortatio n  from  point to point, excluding, how ever, gas processing plants, treaters, and separators;

(11) "natural gas pipeline  carrier" m eans the ow ner, including a co rpo ratio n , com pany, or other 
e n tity  organized under the law s o f the United States or o f any state, o f a natural gas pipeline, as the 
term  is defined in this section, or an interest in it, or any person, including a corporation, com pany, or 
o th er entity organ ized under the law s of the United States or of any state, authorized to construct or 
extend pipeline facilities under th is chapter;

(12) "N orth Slope natural gas" m eans gas that is produced from  the area of Alaska lying north of 
68 degrees North latitude and that, but for a pipeline subject to regulation under th is chapter, had not 
been com m itted for sale and delivery in a com m ercial m arket due to the prevailing costs or price 
conditions;

(13) "North Slope natural gas pipeline" or "North Slope natural gas pipeline facility" m eans all 
the facilities o f a total system  o f pipe, w heth er ow ned or operated by a North Slope natural gas pipeline 
carrier under a contract, agreem ent, or lease, in this state used by a North Slope natural gas pipeline 
carrier fo r transp ortatio n  o f North Slope natural gas for delivery, storage, or furth er transportation, 
including all pipe, pum p, and co m p resso r stations, station equipm ent, gas processing plants, treaters,



separators, and all o ther facilities used or necessary for an integral line of pipe to carry out the 
transp ortatio n  from  point to point, but excluding m arine term inal facilities and the integrated plant, 
facilities, and equipm ent, including pollution control equipm ent, used for conditioning, storage, 
handling, or processing o f North Slope natural gas into liquefied natural gas;

(14) "N orth Slope natural gas pipeline carrier" m eans the ow ner, including a corporation, 
com pany, or other entity organized under the  law s o f the United States or o f a state, o f a North Slope 
natural gas pipeline, or an interest in it, or a person, including a corporation, com pany, or other entity, 
organ ized under the law s o f the United States or of a state, authorized to construct, operate, or extend 
North Slope natural gas pipeline facilities under this chapter;

(15) "oil" includes crude oil, and other hydrocarbons regardless o f gravity  that are produced at 
the w ellhead in liquid form , its products and liquid hydrocarbons, including the liquid hydrocarbons 
know n as distillate or condensate  recovered or extracted from  gas, other than gas produced in 
association w ith oil and co m m o nly known as casinghead gas;

(16) "pipeline" or "pipeline  facility" m eans all the facilities o f a total system  o f pipe, w hether 
ow ned or operated by a pipeline carrier under a contract, agreem ent, or lease, in this state used by a 
p ipeline carrier fo r transp ortatio n , for hire and as a com m on carrier, of oil, gas, coal, or other m ineral 
s lurry fo r delivery, storage, o r furth er transportation, and including all pipe, pum p and com p resso r 
station s, station equipm ent, and all other facilities used or necessary fo r an integral line of pipe to 
effectuate  the transportation  from  point to point, excluding, how ever, gas processing plants, treaters, 
and separators;

(17) "pipeline  carrier" m eans the ow ner, including corporations organ ized under the law s o f the 
United States or o f any state, o f any pipeline, as the term  is defined in th is section, or any interest in it, 
or any person, including corporations organized under the laws o f the United States or o f any state, 
authorized to construct or extend pipeline facilities under AS 42.06.240(a);

(18) "regulation" includes rules;
(19) "tariff" m eans a rate, charge, to ll, rule, or regulation o f an oil or gas pipeline facility relating 

to services furn ished by the facility  to the general public or other users fo r com pensation.
H istory -
(Sec. 1 ch 139 SLA 1972; am Sec. 7, 8 ch 6 FSSLA 1973; am Sec. 12 - 14 ch 35 SLA 1977; am  Sec. 14, 15, 
20 ch 110 SLA 1981; am  Sec. 88 ch 74 SLA 1985; am  Sec. 19 ch 25 SLA 1999; am Sec. 8 ch 56 SLA  2000; 
am  Sec. 2 - 4 ch 60 SLA 2003)
Revisors Notes -

Reorgan ized in 1983, 1998, and 2000 to alphabetize the defined term s.
Paragraphs (10) and (11) w ere enacted as (18) and (19). Renum bered in 2003, at w hich tim e 

paragraphs (10) - (17) w ere renum bered as (12) - (19).
D ecisions -

"Its products" construed. - The legislature intended the phrase "its products" in paragraph (7) 
[now  (15)] to include refined oil. Tesoro  Alaska Petro. Co. v. Kenai Pipe Line Co., 746 P .2d 896 (Alaska 
1987).

"P ipeline facility" construed. - A m arine term inal facility w hich w as physically connected to the 
rem aind er of a carrier's pipeline system  logically w as w ithin the defin ition of "pipeline  facility" in 
paragraph (8) [now  (16)] for the outw ard m ovem ent o f crude oil, and thus w as subject to the Alaska 
Public U tilities Com m ission's regulatory authority. Tesoro Alaska Petro. Co. v. Kenai Pipe Line Co., 746 
P .2d 896 (Alaska 1987).

"Transportation  from  point to point" construed. - It is not necessary that for "transportation 
fro m  point to point" to fall w ithin paragraph (8) [now  (16)] one o f the "points" m ust be a w ellhead. 
W here incom ing crude oil is "transported" from  a tan ker docked at the carrier's w harf, through m arine



term inal lines, to the term inal storage tanks, th is qualifies as "transportation from  point to point." 
Teso ro  A laska Petro. Co. v. Kenai Pipe Line Co., 746 P .2d 896 (A laska 1987).
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Current Alaska statutes lim it challenges of pipeline right-of-w ay leasing decisions to lease applicants, com peting 
applicants and persons with a direct financial interest w ho raise an objection w ithin 60 days a right-of-w ay lease 
application is noticed; and restrict the grounds for judicial review  to procedural errors. HB 215 would amend existing
statutes to im pose the sam e limits on judicial review, including the requirem ent to raise an objection within 60 days
o f notice of the initial lease application, to all perm itting and licensing decisions associated with developm ent and 
construction of a pipeline that uses a state right-of-way.

There would be no fiscal im pact on the Departm ent of Natural Resources.

(Revised 1/27/2011 OMB) Page 2 of 2



FISCAL NOTE
STATE OF ALASKA
2011 LEGISLATIVE SESSION

Identifier (file name)
Title

Sponsor
Requester

HB215-DOR-AHFC-04-01 -11
Judicia l Review of Pipeline Project/ROW

Representative Chenault
House Judiciary Committee

Expenditures/Revenues

Fiscal Note Number
Bill Version
() Publish Date

Dept. Affected
Appropriation
Allocation

HB21S

Revenue
Alaska Housing Finance Corp. 
AK  Gasline Development Corp

OMB Com ponent Number 2986

(Thousands of Dollars)
Note: Am ounts do not include inflation unless otherwise noted below.

Appropriation
Required Information

O P E R A T IN G  E X P E N D IT U R E S FY  2012 F Y  2012 FY  20 13 FY  2014 FY 2015 FY  2016 FY 2017
Personal Services
Travel
Services
Com modities
Capital Outlay
Grants
M iscellaneous

T O TA L O P E R A T IN G 0.0 0.0 0.0 0.0 0.0 0.0 0.0

|C A P IT A L  E X P E N D IT U R E S  | | |

CHANCE IN ----------------------------- ------------------ ---------------
R E V E N U E S

F U N D  S O U R C E __________________________________________________________ (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program  Receipts 
1037 GF/M ental Health 
O ther (please identify)

TO TA L 0.0 0.0 0 .0 0.0 0.0 0.0 0.0

E s tim ate  o f an y c u rre n t ye ar (F Y 2 0 1 1 ) co s t 

P O S IT IO N S
Full-time
Part-time
Tem porary

W h y  th is  fis ca l no te  d iffe rs  fro m  p rev io u s  v e rs io n  (if  in itia l ve rs ion , p lease  no te as su ch ) 
in itia l v e rs io n

Prepared by Cary Bolling, O fficer Governm ental Relations___________________________________  Phone 907-350-2479
Division A laska Housing Finance Corporation___________________________________________ Date/Time 4/1/11 11:00 AM

Approved by Dan Fauske, CEO______________________________________________  Date 4/1/2011 1:30PM
Alaska Housing Finance Corporation________________________________

(Revised 1/27/2011 OMB) Page 1 of 2



FISCAL NOTE

Analysis

HB 215 relates to judicial review  of a right-of-w ay lease or the developm ent or construction of an oil or gas pipeline 
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FISCAL NOTE

Analysis

STATE OF ALASKA BILL NO. HB215\M
2011 LEGISLATIVE SESSION

Current Alaska statutes limit challenges of pipeline right-of-w ay leasing decisions to lease applicants, com peting 
applicants and persons with a direct financial interest who raise an objection w ithin 60 days a right-of-w ay lease 
application is noticed; and restrict the grounds for judicial review to procedural errors. HB 215 would amend existing 
statutes to im pose the sam e limits on judicial review, including the requirem ent to raise an objection within 60 days of 
notice of the initial lease application, to all perm itting and licensing decisions associated with developm ent and 
construction of a pipeline that uses a state right-of-way.
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Sourc* Chapter No.

F S S - P C C S  H C S  C S S B  3 3

AN ACT

R e l a t i n g  t o  p i p e l i n e s ;  a n d  p r o v i d i n g  f o r  a n  e f f e c t i v e  d a t e .

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* S e c t i o n  1 .  A S  3 8 . 3 5 .0 1 0  i s  a m e n d e d  b y  a d d in g  a  new  s u b ­
s e c t i o n  t o  r e a d :

( b )  T h e  S t a t e  o f  A l a s k a  r e s e r v e s  u n t o  i t s e l f  a l l  
r i g h t s ,  p o w e r s ,  p r i v i l e g e s  a n d  i m m u n i t ie s  n o t  p r e e m p te d  b y  
f e d e r a l  I n t e r s t a t e  co m m e rce  la w s  a n d  r e g u l a t i o n s  i n  t h e  
r i g h t - o f - w a y  l e a s i n g  o f  a n y  s t a t e  l a n d s  f o r  p i p e l i n e  c o n ­
s t r u c t i o n ,  t r a n s m i s s i o n ,  o r  o p e r a t i o n  w i t h i n  i t s  b o u n d a r ie s .

* S e c .  2 .  A S  3 8 . 3 5 . 0 2 0  i s  a m e n d e d  t o  r e a d :

S e c .  3 8 . 3 5 . 0 2 0 .  GRANT O P R IG H T -O F -W A Y  L E A S E .  ( a )  
R l g h t s - o f - w a y  o n  s t a t e  l a n d  i n c l u d i n g  r i g h t s - o f - w a y  o v e r ,  
u n d e r ,  a l o n g ,  a c r o s s ,  o r  u p o n  t h e  r i g h t - o f - w a y  o f  a  p u b l i c  
r o a d  o r  h ig h w a y  o r  t h e  r i g h t - o f - w a y  o f  a  r a i l r o a d  o r  o t h e r  
p u b l i c  u t i l i t y ,  o r  a c r o s s ,  u p o n ,  o v e r ,  o r  u n d e r  a  r i v e r  o r  
o t h e r  b o d y  o f  w a t e r  o r  la n d  b e l o n g i n g  t o  o r  a d m in is t e r e d  b y  
t h e  s t a t e  m a y  b e  g r a n t e d  b y  n o n c o m p e t i t i v e  le a s e  b y  t h e  
c o m m is s io n e r  f o r  p i p e l i n e  p u r p o s e s  f o r  t h e  t r a n s p o r t a t i o n  
o f  o i l ,  p r o d u c t s  o r  n a t u r a l  g a s  u n d e r  t h o s e  c o n d i t i o n s  
p r e s c r i b e d  b y  la w  o r  b y  a d m i n i s t r a t i v e  r e g u l a t i o n .  E x c e p t  
t o  t h e  e x t e n t  a u t h o r i z e d  b y  a n  o i l  a n d  g a s  le a s e  o r  u n i t  
a g r e e m e n t  a p p r o v e d  b y  t h e  s t a t e ,  n o  p e r s o n  m ay e n g a g e  i n  
a n y  c o n s t r u c t i o n  o r  o p e r a t i o n  o f  a n y  p a r t  o f  a n  o i l ,  p r o ­
d u c t s ,  o r  n a t u r a l  g a s  p i p e l i n e ,  w h ic h  i n  w h o le  o r  i n  p a r t  
i s  o r  i s  p r o p o s e d  t o  b e  o n  s t a t e  la n d  u n l e s s  t h a t  p e r s o n  
h a s  o b t a i n e d  fro m  t h e  c o m m is s io n e r  a  r i g h t - o f - w a y  l e a s e  o f  
t h e  l a n d  u n d e r  t h i s  c h a p t e r .

( b )  T h e  c o m m is s io n e r  may b y  r e g u l a t i o n  e xe m p t t h e  
c o n s t r u c t i o n  o r  o p e r a t i o n  o f  f i e l d  g a t h e r i n g  l i n e s  o r  an y
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r e a s o n a b le  c l a s s i f i c a t i o n  o f  th e m  fr o m  t h e  r e q u ir e m e n t  o f  a  
r i g h t - o f - w a y  l e a s e  u n d e r  t h i s  c h a p t e r .

* S e c .  3 .  A S  3 8 . 3 5 . 0 3 0  i s  a m e n d e d  t o  r e a d :

S e c .  3 8 . 3 5 . 0 3 0 .  ABANDONM ENT, R E D U C T IO N  OR IM P A IR M E N T  
OP S E R V IC E  O F P I P E L I N E .  No l e s s e e  m ay a b a n d o n  a n y  p o r t i o n  
o f  a  p i p e l i n e  t h a t  i s  s u b j e c t  t o  a  l e a s e  g r a n t e d  u n d e r  t h i s  
c h a p t e r ,  p r  o p e r a t i o n  o r  t r a n s p o r t a t i o n ,  s e r v i c e ,  o r  s a l e  
b y  i t ,  o r  r e d u c e  o r  i m p a i r  s e r v i c e ,  e x c e p t  i n  a c c o r d a n c e  
w i t h  t h e  t e r r a s  o f  t h e  l e a s e  o r  s e c .  4 0  o f  t h i s  c h a p t e r .

» S e c .  4 .  A S  3 8 . 3 5 . 0 4 0  i s  a m e n d e d  t o  r e a d :

S e c .  3 8 . 3 5 . 0 4 0 .  TEM PO RARY O R EM ER G EN CY S E R V IC E  O R 
TEM PO RARY ABANDONM ENT, R E D U C T IO N  OR IM P A IR M E N T  O P S E R V IC E  
B Y  L E S S E E .  T h e  c o m m is s io n e r  m a y , e i t h e r  u p o n  a  r e q u e s t  
m ade i n  t h e  fo r m  h e  s h a l l  b y  r e g u l a t i o n  r e q u i r e ,  o r  u p o n  h i s  
own m o t io n  w it h o u t  r e q u e s t ,  a u t h o r i z e  o r  r e q u i r e  t e m p o r a r y  
o r  e m e r g e n c y  r e n d e r i n g  o f  s e r v i c e  o r  t e m p o r a r y  o r  e m e r g e n c y  
a b a n d o n m e n t , r e d u c t i o n  o r  im p a ir m e n t  o f  s e r v i c e  b y  a  p i p e ­
l i n e  o f  a  l e s s e e  w i t h o u t  c o m p l ia n c e  w i t h  s e c s .  5 0  -  1 0 0  o f  
t h i s  c h a p t e r .  N o t h in g  i n  t h i s  s e c t i o n  p r e v e n t s  a  c a r r i e r  
f ro m  t e m p o r a r i l y  s u s p e n d in g  o p e r a t i o n s  i n  t h e  e v e n t  o f  a n  
e m e r g e n c y  w h ic h  t h r e a t e n s  p u b l i c  h e a l t h  o r  s a f e t y ;  h o w e v e r ,  
n o t i c e  s h a l l  b e  g i v e n  t h e  c o m m is s io n e r  a s  s o o n  a s  p o s s i b l e .

* S e c .  5* A S  3 8 . 3 5 . 0 5 0  i s  r e p e a l e d  a n d  r e - e n a c t e d  t o  r e a d :

S e c .  3 8 . 3 5 . 0 5 0 .  A P P L IC A T IO N S  F O R  R IG H T -O F -W A Y  L E A S E S ,
( a )  A p e r s o n  o r  p e r s o n s  d e s i r i n g  t o  own a  p i p e l i n e  w h ic h  
i s  p r o p o s e d  t o  be  l o c a t e d  I n  w h o le  o r  i n  p a r t  o n  s t a t e  
l a n d ,  s h a l l  a p p ly  f o r  a  n o n c o m p e t i t i v e  r i g h t - o f - w a y  l e a s e  
o f  t h e  s t a t e  l a n d .

( b )  A p p l i c a t i o n s  u n d e r  ( a )  o f  t h i s  s e c t i o n  s h a l l  b e  
m ade I n  a  fo r m  a n d  m a n n e r  p r e s c r i b e d  b y  r e g u l a t i o n ,  a n d  
s h a l l  i n c l u d e  a n y  a n d  a l l  d a t a ,  i n f o r m a t i o n ,  p l a n s  a n d  
e x h i b i t s  w h ic h  t h e  c o m m is s io n e r  d e t e r m in e s  a r e  n e c e s s a r y
t o  p r e p a r e  t h e  a n a l y s i s  r e q u i r e d  b y  s e c .  80  o f  t h i s  c h a p t e r  
a n d  t o  m ake  a  d e c i s i o n  u n d e r  s e c .  1 0 0  o f  t h i s  c h a p t e r .

( c )  A n y  a m e n d m e n t t o  a n  a p p l i c a t i o n  f i l e d  u n d e r  t h i s  
s e c t i o n  w h ic h  c o n s t i t u t e s  a  s u b s t a n t i a l  c h a n g e  i n  t h e  a p p l i ­
c a t i o n  i s  s u b j e c t  t o  a l l  p r o v i s i o n s  o f  t h i s  c h a p t e r  a p p l y i n g  
t o  a n  o r i g i n a l  a p p l i c a t i o n .

( d )  A l l  p e r s o n s  o w n in g  o r  p l a n n i n g  t o  own a n  i n t e r e s t  
i n  a  p i p e l i n e  o r  p r o p o s e d  p i p e l i n e  s u b j e c t  t o  a  l e a s e  m u s t  
J o i n  i n  t h e  a p p l i c a t i o n  u n d e r  ( a )  o f  t h i s  s e c t i o n .  A n y  
p e r s o n  e m p lo y e d  b y  t h e  l e s s e e  i n  o p e r a t i n g  t h e  p i p e l i n e  i s  
b o u n d  b y  t h e  c o v e n a n t s  o f  t h e  l e a s e  a p p l i c a b l e  t o  f u n c t i o n s  
w i t h i n  t h e  s c o p e  o f  h i s  e m p lo y m e n t  a s  i f  h e  w e re  a n  a p p l i ­
c a n t  u n d e r  t h e  l e a s e  a n d  t h e  s t a t e  m ay e n f o r c e  a n y  b r e a c h  
o f  a  c o v e n a n t  d i r e c t l y  a g a i n s t  a n  o p e r a t o r  who i s  n o t  I n  
c o m p l ia n c e  w i t h  t h e  c o v e n a n t .

* S e c .  6 .  AS 3 8 . 3 5 . 0 6 O i s  r e p e a l e d .

* S e c .  7 .  AS 3 8 . 3 5 . 0 7 0  i s  a m e n d e d  t o  r e a d :

S e c .  3 8 . 3 5 . 0 7 0 .  NOTICE OF APPLICATION. Upon r e c e i v i n g

- 2 -
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a n  a p p l i c a t i o n  u n d e r  s e c .  50 o f  t h i s  c h a p t e r ,  t h e  c o m m is­
s i o n e r  s h a l l

. ( 1 )  c a u s e  n o t i c e  o f  i t  t o  a p p e a r  i n  a  d a i l y  n e w s­
p a p e r  o f  g e n e r a l  c i r c u l a t i o n  p u b l i s h e d  i n  t h e  v i c i n i t y  o f  
t h e  l o c a t i o n  o f  t h e  p r o p o s e d  p i p e l i n e ,  t h e  n o t i c e  t o  i n ­
c l u d e  :

( A )  a  g e n e r a l  d e s c r i p t i o n  o f  t h e  la n d
I n v o l v e d ;

( B )  a  su m m a ry  o f  t h e  s u b s t a n c e  o f  t h e
a p p l i c a t i o n ;

( 2 )  f i l e  c o p i e s  o f  t h e  a p p l i c a t i o n  w i t h  e a c h  
c o o r d i n a t e  a g e n c y ;

( 3 )  f u r n i s h  a t  c o s t  c o p i e s  o f  a  n o t i c e  o r  a p p l i ­
c a t i o n  t o  p e r s o n s  r e q u e s t i n g  th e m ; a n d

( 4 )  p r o v i d e  o t h e r  p u b l i c a t i o n  a n d  n o t i c e  h e  c o n ­
s i d e r s  r e a s o n a b l e  a n d  a p p r o p r i a t e  t o  in f o r m  t h e  p u b l i c  o f  
t h e  a p p l i c a t i o n .

* S e c .  8 .  A S  3 8 . 3 5 . 0 8 0  i s  a m e n d e d  t o  r e a d :

S e c .  3 8 . 3 5 .O 8 O . A N A L Y S IS  AND P U B L IC  H E A R IN G . ( a )  Th e  
c o m m is s io n e r  s h a l l ,  w i t h i n  a  r e a s o n a b le  t im e  a f t e r  r e c e i v i n g  
t h e  a p p l i c a t i o n ,  p r e p a r e  a n  a n a l y s i s  o f  t h e  a p p l i c a t i o n  o r  
o f  t h e  m a t t e r  o f  w h ic h  h e  w as n o t i f i e d ,  I n c l u d i n g  a p r o p o s a l  
f o r  a c t i o n  i f  f e a s i b l e ;  a  p r o p o s e d  l e a s e  a n d  a  g e n e r a l  
s t a t e m e n t  o f  h i s  b a s i s  a n d  p u r p o s e ,  i f  f a v o r a b l e  a c t i o n  I s  
p r o p o s e d ;  o r ,  w hen a  p r o p o s a l  f o r  a c t i o n  i s  n o t  f e a s i b l e  
b e f o r e  a  h e a r i n g ,  a  d e s c r i p t i o n  o f  t h e  s u b j e c t s  a n d  i s s u e s  
i n v o l v e d .

( b )  U p o n  c o m p le t io n  o f  t h e  a n a l y s i s  b u t  n o t  l e s s  t h a n  
30  d a y s  b e f o r e  t h e  d a t e  s e t  f o r  h e a r i n g  a n  a p p l i c a t i o n  o r  a  
s u b s t a n t i a l  a m e n d m e n t t o  a n  a p p l i c a t i o n ,  t h e  c o m m is s io n e r  
s h a l l  p u b l i s h  n o t i c e ,  a n d  m ak e  c o p i e s  a v a i l a b l e  a s  p r o v i d e d  
i n  s e c .  70 o f  t h i s  c h a p t e r .

( c )  T h e  c o m m is s io n e r  s h a l l  s e t  a l l  a p p l i c a t i o n s  f o r  
p u b l i c  h e a r i n g  a s  s o o n  a s  p r a c t i c a b l e ,  i f  a  p u b l i c  h e a r i n g  
on a n  a p p l i c a t i o n  i s  r e q u e s t e d  b y  a n y  p e r s o n  w i t h i n  30 d a y s  
o f  p u b l i c a t i o n  o f  n o t i c e  u n d e r  s e c .  7 0 ( a )  o f  t h i s  c h a p t e r  
o r  i f  t h e  p r o p o s e d  a c t i o n  b e i n g  c o n s id e r e d  i n v o l v e s  a s u b ­
s t a n t i a l  p u b l i c  i n t e r e s t .  T h e  c o m m is s io n e r  s h a l l  s e t  t h e  
a p p l i c a t i o n  f o r  p u b l i c  h e a r i n g  a n d  p u b l i s h  n o t i c e  o f  t h e  
t im e  a n d  p l a c e  o f  t h e  p u b l i c  h e a r i n g  a t  l e a s t  30 d a y s  b e f o r e  
t h e  h e a r i n g .

( d )  E x c e p t  t o  t h e  e x t e n t  s p e c i f i e d  i n  s e c .  1 9 0 ( b )  o f  
t h i s  c h a p t e r ,  t h e  p r o v i s i o n s  o f  t h e  A d m i n i s t r a t i v e  P r o c e d u r e  
A c t  ( A S  4 4 . 6 2 )  d o  n o t  a p p l y  t o  h e a r i n g s  h e l d  u n d e r  t h i s  
s e c t i o n .

* S e c .  9 .  A S  3 8 . 3 5 . 1 0 0  i s  r e p e a l e d  a n d  r e - e n a c t e d  t o  r e a d :

S e c .  3 8 . 3 5 . 1 0 0 .  D E C IS IO N  ON A P P L IC A T IO N .  ( a )  T h e  
c o m m is s io n e r  s h a l l  p r o m p t ly  d e t e r m i n e ,  o n  a n  a p p l i c a t i o n  
f i l e d  w i t h  h im  u n d e r  s e c .  50  o f  t h i s  c h a p t e r ,  'w h e th e r  t h e
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a p p l i c a n t  i s  f i t ,  w i l l i n g  a n d  a b l e  t o  p e r f o r m  t h e  t r a n s ­
p o r t a t i o n  o r  o t h e r  a c t s  p r o p o s e d  i n  a  m a n n e r  t h a t  w i l l  b e  
r e q u i r e d  b y  t h e  p r e s e n t  o r  f u t u r e  p u b l i c  i n t e r e s t .  I n  
m a k in g  a  d e t e r m i n a t i o n  t h e  c o m m is s io n e r  s h a l l  c o n s i d e r  
w h e t h e r  o r  n o t

( 1 )  t h e  p r o p o s e d  u s e  o f  t h e  r i g h t - o f - w a y  w i l l  
u n r e a s o n a b ly  c o n f l i c t  w i t h  e x i s t i n g  u s e s  o f  t h e  l a n d  i n v o l v ­
in g  a  s u p e r i o r  p u b l i c  i n t e r e s t ;

( 2 )  t h e  a p p l i c a n t  h a s  t h e  t e c h n i c a l  a n d  f i n a n c i a l  
c a p a b i l i t y  t o  p r o t e c t  s t a t e  a n d  p r i v a t e  p r o p e r t y  I n t e r e s t s ;

( 3 )  t h e  a p p l i c a n t  h a s  t h e  t e c h n i c a l  a n d  f i n a n c i a l  
c a p a b i l i t y  t o  t a k e  a c t i o n  t o  t h e  e x t e n t  r e a s o n a b l y  p r a c t i c a l  
t o

( A )  p r e v e n t  a n y  s i g n i f i c a n t  a d v e r s e  e n v i r o n ­
m e n t a l  i m p a c t ,  i n c l u d i n g  b u t  n o t  l i m i t e d  t o ,  e r o s i o n
o f  t h e  s u r f a c e  o f  t h e  l a n d  a n d  d a m a g e  t o  f i s h  a n d  w i l d ­
l i f e  a n d  t h e i r  h a b i t a t ;

( B )  u n d e r t a k e  a n y  n e c e s s a r y  r e s t o r a t i o n  o r  
r e v e g e t a t i o n ;  a n d

(C)  p r o t e c t  t h e  i n t e r e s t s  o f  i n d i v i d u a l s  
l i v i n g  i n  t h e  g e n e r a l  a r e a  o f  t h e  r i g h t - o f - w a y  w ho r e l y  
o n  f i s h ,  w i l d l i f e  a n d  b i o t i c  r e s o u r c e s  o f  t h e  a r e a  f o r  
s u b s i s t e n c e  p u r p o s e s ;

( 4 )  t h e  a p p l i c a n t  h a s  t h e  f i n a n c i a l  c a p a b i l i t y  t o  
p a y  r e a s o n a b l y  f o r e s e e a b l e  d a m a g e s  f o r  w h i c h  h e  m ay b e co m e  
l i a b l e  o n  c l a i m s  a r i s i n g  f r o m  t h e  c o n s t r u c t i o n ,  o p e r a t i o n ,  
m a in t e n a n c e  o r  t e r m i n a t i o n  o f  t h e  p i p e l i n e .

( b )  I f  t h e  c o m m is s io n e r  m a k e s  t h e s e  d e t e r m i n a t i o n s  
f a v o r a b l y  t o  t h e  a p p l i c a n t ,  t h e n  h e  m ay g r a n t  t h e  w h o le  o r  
p a r t  o f  t h e  a p p l i c a t i o n .  O t h e r w i s e ,  h e  s h a l l  d e n y  t h e  
a p p l i c a t i o n .  I n  o r d e r  t o  g r a n t  t h e  w h o le  o r  p a r t  o f  t h e  
a p p l i c a t i o n  t h e  c o m m is s io n e r  s h a l l  o f f e r  a  l e a s e  t o  t h e  
a p p l i c a n t  f o r  I t s  a c c e p t a n c e  t h r o u g h  s i g n i n g  o f  t h e  l e a s e  
a n d  a g r e e i n g  t o  c o m p ly  w i t h  i t s  t e r m s ,  c o n d i t i o n s ,  a n d  
o b l i g a t i o n s .  O n ly  u p o n  p r o p e r  a c c e p t a n c e  o f  o f f e r e d  l e a s e  
b y  t h e  a p p l i c a n t  w i t h i n  3 0  d a y s  a f t e r  i t s  h a v i n g  b e e n  p r e ­
s e n t e d  i s  t h e  g r a n t  o f  t h e  a p p l i c a t i o n  c o n s u m m a t e d .

* S e c .  1 0 .  A S  3 8 . 3 5 . 1 1 0  i s  a m e n d e d  t o  r e a d :

S e c .  3 8 . 3 5 . 1 1 0 .  TERM  OP L E A S E .  E a c h  l e a s e  o f  s t a t e
la n d  f o r  p i p e l i n e  r i g h t - o f - w a y  p u r p o s e s  s h a l l  c o n t a i n  a  p r o ­
v i s i o n  t h a t  t h e  l e a s e  s h a l l  r u n  f o r  a  s p e c i f i e d  t e r m  o f  n o t  
g r e a t e r  t h a n  3 0  y e a r s ,  a n d  s h a l l  b e  r e n e w a b le  f o r  a d d i t i o n a l  
p e r i o d s  o f  u p  t o  1 0  y e a r s  e a c h ,  s o  l o n g  a s  t h e  l e s s e e  i s  i n  
c o m m e r c ia l  o p e r a t i o n  a n d  i s  i n  f u l l  c o m p l i a n c e  w i t h  a l l  
s t a t e  l a w ,  I n c l u d i n g  b u t  n o t  l i m i t e d  t o  s t a t e  la w  p e r t a i n i n g  
t o  r e g u l a t i o n  a n d  t a x a t i o n  o f  t h e  p i p e l i n e  f a c i l i t y ,  a n d  i s  
i n  c o m p l ia n c e  w i t h  a l l  t e r m s  o f  t h e  l e a s e .  I n  m a k in g  t h i s  
d e t e r m i n a t i o n  h e  s h a l l  t a k e  i n t o  c o n s i d e r a t i o n  t h e  c o s t  o f  
t h e  p r o p o s e d  p i p e l i n e ,  i t s  u s e f u l  l i f e ,  a n d  t h e  p r o b a b l e  
f i n a n c i n g  r e q u i r e m e n t  f o r  t h e  p r o p o s e d  p i p e l i n e .

* S e c .  1 1 .  A S  3 8 . 3 5 . 1 2 0  i s  r e p e a l e d  a n d  r e - e n a c t e d  t o  r e a d :
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S e c .  3 8 . 3 5 . 1 2 0 .  CO VENAN TS R E Q U IR E D  TO  E E  IN C LU D ED  IN  
L E A S E .  ( a )  A n o n c o m p e t i t iv e  l e a s e  o f  s t a t e  la n d  f o r  a 
r i g h t - o f - w a y  f o r  a n  o i l  o r  n a t u r a l  g a s  p i p e l i n e  v a lu e d  a t  
$1  j  0 0 0 ,0 0 .0  o r  m ore m ay be  g r a n t e d  o n ly  u p o n  t h e  c o n d i t i o n  
t h a t  t h e  l e s s e e  e x p r e s s l y  c o v e n a n t s  i n  t h e  l e a s e ,  i n  c o n ­
s i d e r a t i o n  o f  t h e  r i g h t s  a c q u i r e d  b y  i t  u n d e r  t h e  l e a s e ,  
t h a t

( 1 )  i t  a s s u m e s  t h e  s t a t u s  o f  a n d  w i l l  p e r f o r m  
a l l  o f  i t s  f u n c t i o n s  u n d e r t a k e n  u n d e r  t h e  l e a s e  a s  a common 
c a r r i e r  a n d  w i l l  a c c e p t ,  c o n v e y ,  a n d  t r a n s p o r t  w it h o u t  
d i s c r i m i n a t i o n  c r u d e  o i l  o r  n a t u r a l  g a s ,  d e p e n d in g  on t h e  
k i n d  o f  p i p e l i n e  i n v o l v e d ,  d e l i v e r e d  t o  I t  f o r  t r a n s p o r t a ­
t i o n  f r o m  f i e l d s  i n  t h e  v i c i n i t y  o f  t h e  p i p e l i n e  s u b j e c t  t o  
t h e  l e a s e  t h r o u g h o u t  i t s  r o u t e  b o t h  on s t a t e  la n d  o b t a in e d  
u n d e r  t h e  l e a s e  a n d  o n  o t h e r  l a n d ;  h o w e v e r ,  a  l e s s e e  who 
o w n s o r  o p e r a t e s  a  n a t u r a l  g a s  p i p e l i n e  s u b j e c t  t o  r e g u l a ­
t i o n  e i t h e r  ( A )  u n d e r  t h e  N a t u r a l  G a s  A c t  ( 1 5  U . S . C .  71 7  e t . 
s e q . )  o f  t h e  U n i t e d  S t a t e s ,  o r  ( B )  b y  t h e  s t a t e  o r  p o l i t i ­
c a l  s u b d i v i s i o n s  w i t h  r e s p e c t  t o  r a t e s  a n d  c h a r g e s  f o r  t h e  
s a l e  o f  n a t u r a l  g a s ,  i s ,  t o  t h e  e x t e n t  o f  t h a t  r e g u l a t i o n ,  
e x e m p t  f r o m  t h e  common c a r r i e r  r e q u ir e m e n t  i n  t h i s  p a r a ­
g r a p h ;  i t  w i l l  a c c e p t ,  c o n v e y ,  a n d  t r a n s p o r t  c r u d e  o i l  o r  
n a t u r a l  g a 3  w i t h o u t  u n j u s t  o r  u n r e a s o n a b le  d i s c r i m i n a t i o n  
I n  f a v o r  o f  o n e  p r o d u c e r  o r  p e r s o n ,  i n c l u d i n g  i t s e l f ,  a s  
a g a i n s t  a n o t h e r  b u t  w i l l  t a k e  t h e  c r u d e  o i l  o r  n a t u r a l  g a s ,  
d e p e n d in g  o n  t h e  k i n d  o f  p i p e l i n e  I n v o l v e d ,  d e l i v e r e d  o r  
o f f e r e d ,  w i t h o u t  u n r e a s o n a b le  d i s c r i m i n a t i o n ,  t h a t  t h e  
A l a s k a  P i p e l i n e  C o m m is s io n  s h a l l ,  a f t e r  a  f u l l  h e a r in g  w i t h  
d u e  n o t i c e  t o  t h e  I n t e r e s t e d  p a r t i e s  a n d  a  p r o p e r  f i n d i n g
o f  f a c t s ,  d e t e r m in e  t o  b e  r e a s o n a b l e  i n  t h e  p e r fo r m a n c e  o f  
i t s  d u t i e s  a s  a  common c a r r i e r ;

( 2 )  i t  w i l l  in t e r c h a n g e  c r u d e  o i l  o r  n a t u r a l  g a s ,  
d e p e n d in g  o n t h e  k i n d  o f  p i p e l i n e  I n v o l v e d ,  w it h  e a c h  l i k e  
com m on c a r r i e r  a n d  p r o v i d e  c o n n e c t io n s  a n d  f a c i l i t i e s  f o r  
t h e  I n t e r c h a n g e  o f  c r u d e  o i l  o r  n a t u r a l  g a s  a t  e v e r y  l o c a l i ­
t y  r e a c h e d  b y  b o t h  p i p e l i n e s  w hen t h e  n e c e s s i t y  e x i s t s ,  
s u b j e c t  t o  r a t e s  a n d  r e g u l a t i o n s  m ade b y  t h e  a p p r o p r ia t e  
s t a t e  o r  f e d e r a l  r e g u l a t o r y  a g e n c y ;

( 3 )  I t  w i l l  m a i n t a i n  a n d  p r e s e r v e  b o o k s ,  a c c o u n t s ,  
a n d  r e c o r d s  a n d  w i l l  m ake t h o s e  r e p o r t s  t h a t  t h e  s t a t e  may 
p r e s c r i b e  b y  r e g u l a t i o n  o r  la w  a s  n e c e s s a r y  an d  a p p r o p r i a t e  
f o r  p u r p o s e s  o f  a d m i n i s t r a t i o n  o f  t h i s  c h a p t e r ;

( 4 )  i t  w i l l  a c c o r d  a t  a l l  r e a s o n a b le  t im e s  t o  t h e  
s t a t e  a n d  i t s  a u t h o r i z e d  a g e n t s  a n d  a u d i t o r s  t h e  r i g h t  o f  
a c c e s s  t o  I t s  p r o p e r t y  a n d  r e c o r d s ,  o f  I n s p e c t i o n  o f  i t s  
p r o p e r t y ,  a n d  o f  e x a m in a t io n  a n d  c o p y in g  o f  r e c o r d s ;

( 5 )  I t  w i l l  p r o v i d e  c o n n e c t i o n s ,  a s  d e t e r m in e d  
b y  t h e  A l a s k a  P i p e l i n e  C o m m is s io n  u n d e r  A S  ^ 2 .0 6 .3 * 1 0 »  t o  
f a c i l i t i e s  o n  t h e  p i p e l i n e  s u b j e c t  t o  t h e  l e a s e ,  b o t h  o n  
s t a t e  l a n d  a n d  o t h e r  la n d  I n  t h e  s t a t e ,  f o r  t h e  p u r p o s e  o f  
d e l i v e r i n g  c r u d e  o i l  o r  n a t u r a l  g a s ,  d e p e n d in g  on t h e  k in d  
o f  p i p e l i n e  i n v o l v e d ,  t o  p e r s o n s  ( i n c l u d i n g  t h e  s t a t e  a n d  
i t s  p o l i t i c a l  s u b d i v i s i o n s )  c o n t r a c t i n g  f o r  t h e  p u r c h a s e
a t  w h o l e s a l e  o f  c r u d e  o i l  o r  n a t u r a l  g a s  t r a n s p o r t e d  b y  t h e  
p i p e l i n e  w h e n  r e q u i r e d  b y  t h e  p u b l i c  i n t e r e s t ;

( 6 )  i t  s h a l l ,  n o tw ith s ta n d in g  any c fh er
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p r o v i s i o n ,  p r o v i d e  c o n n e c t i o n s  a n d  i n t e r c h a n g e  f a c i l i t i e s  
a t  s t a t e  e x p e n s e  a t  s u c h  p l a c e s  t h e  s t a t e  c o n s i d e r s  n e c e s ­
s a r y  i f  t h e  s t a t e  d e t e r m i n e s  t o  t a k e  a  p o r t i o n  o f  i t s  
r o y a l t y  o r  t a x e s  i n  o i l  o r  n a t u r a l  g a s ;

( 7 )  i t  w i l l  c o n s t r u c t  a n d  o p e r a t e  t h e  p i p e l i n e  
i n  a c c o r d a n c e  w i t h  a p p l i c a b l e  s t a t e  la w s  a n d  l a w f u l  r e g u l a ­
t i o n s  a n d  o r d e r s  o f  t h e  A l a s k a  P i p e l i n e  C o m m is s io n ;

( 8 )  i t  w i l l ,  a t  i t s  ow n e x p e n s e ,  d u r i n g  t h e  te r m
o f  t h e  l e a s e

( A )  m a i n t a i n  t h e  l e a s e h o l d  a n d  p i p e l i n e  i n  
g o o d  r e p a i r ;

( B )  p r o m p t l y  r e p a i r  o r  re m e d y  a n y  d a m a g e  t o  
t h e  l e a s e h o l d ;

( C )  p r o m p t ly  c o m p e n s a t e  f o r  a n y  d a m a g e  t o  
o r  d e s t r u c t i o n  o f  p r o p e r t y  f o r  w h ic h  t h e  l e s s e e  i s  
l i a b l e  r e s u l t i n g  f r o m  d a m a g e  t o  o r  d e s t r u c t i o n  o f  t h e  
l e a s e h o l d  o r  p i p e l i n e ;

( 9 )  i t  w i l l  n o t  t r a n s f e r ,  a s s i g n ,  o r  d i s p o s e  o f
i n  a n y  m a n n e r ,  d i r e c t l y  o r  i n d i r e c t l y ,  o r  b y  t r a n s f e r  o f
c o n t r o l  o f  t h e  c a r r i e r  c o r p o r a t i o n ,  i t s  i n t e r e s t  i n  a  r i g h t -  
o f - w a y  l e a s e ,  o r  a n y  r i g h t s  u n d e r  t h e  l e a s e  o r  a n y  p i p e l i n e  
s u b j e c t  t o  t h e  l e a s e  t o  a n y  p e r s o n  o t h e r  t h a n  a n o t h e r  o w n e r  
o f  t h e  p i p e l i n e  ( i n c l u d i n g  s u b s i d i a r i e s ,  p a r e n t s  a n d  a f f i l i ­
a t e s  o f  t h e  o w n e r s ) ,  e x c e p t  t o  t h e  e x t e n t  t h a t  t h e  c o m m is ­
s i o n e r ,  a f t e r  c o n s i d e r a t i o n  o f  t h e  p r o t e c t i o n  o f  t h e  p u b l i c  
i n t e r e s t  ( i n c l u d i n g  w h e t h e r  t h e  p r o p o s e d  t r a n s f e r e e  i s  f i t ,  
w i l l i n g  a n d  a b l e  t o  p e r f o r m  t h e  t r a n s p o r t a t i o n  o r  o t h e r  
a c t s  p r o p o s e d  i n  a  m a n n e r  t h a t  w i l l  r e a s o n a b l y  p r o t e c t  t h e  
l i v e s ,  p r o p e r t y  a n d  g e n e r a l  w e l f a r e  o f  t h e  p e o p l e  o f  
A l a s k a ) ,  a u t h o r i z e s ;  t h e  c o m m is s io n e r  s h a l l  n o t  u n r e a s o n a b l y  
w i t h h o l d  h i s  c o n s e n t  t o  t h e  t r a n s f e r ,  a s s ig n m e n t  o r  d i s ­
p o s a l ;

( 1 0 )  i t  w i l l  f i l e  w i t h  t h e  c o m m is s io n e r  a  w r i t t e n  
a p p o in t m e n t  o f  a  n a m e d  p e r m a n e n t  r e s i d e n t  o f  t h e  s t a t e  t o  
b e  i t s  r e g i s t e r e d  a g e n t  i n  t h e  s t a t e  a n d  t o  r e c e i v e  s e r v i c e  
o f  n o t i c e s ,  r e g u l a t i o n s ,  d e c i s i o n s  a n d  o r d e r s  o f  t h e  c o m m is ­
s i o n e r ;  i f  i t  f a i l s  t o  a p p o i n t  a n  a g e n t  f o r  s e r v i c e ,  s e r v i c e  
m ay b e  m ad e b y  p o s t i n g  a  c o p y  i n  t h e  o f f i c e  o f  t h e  c o m m is ­
s i o n e r  a n d  f i l i n g  a  c o p y  o f  i t  i n  t h e  o f f i c e  o f  t h e  
l i e u t e n a n t  g o v e r n o r  a n d  b y  m a i l i n g  a  c o p y  t o  t h e  l e s s e e ' s  
l a s t  k n o w n  a d d r e s s ;

( 1 1 )  t h e  a p p l i c a b l e  la w  o f  t h i s  s t a t e  w i l l  b e  
u s e d  i n  r e s o l v i n g  q u e s t i o n s  o f  i n t e r p r e t a t i o n  o f  t h e  l e a s e ;

( 1 2 )  t h e  g r a n t i n g  o f  t h e  r i g h t - o f - w a y  l e a s e  i s  
s u b j e c t  t o  t h e  e x p r e s s  c o n d i t i o n  t h a t  t h e  e x e r c i s e  o f  t h e  
r i g h t s  a n d  p r i v i l e g e s  g r a n t e d  u n d e r  t h e  l e a s e  w i l l  n o t  
u n d u ly  i n t e r f e r e  w i t h  t h e  m a n a g e m e n t , a d m i n i s t r a t i o n ,  o r  
d i s p o s a l  b y  t h e  s t a t e  o f  t h e  la n d  a f f e c t e d  b y  t h e  l e a s e ,  
a n d  t h a t  t h e  l e s s e e  a g r e e s  a n d  c o n s e n t s  t o  t h e  o c c u p a n c y  
a n d  u s e  b y  t h e  s t a t e ,  i t s  g r a n t e e s ,  p e r m i t t e e s ,  o r  o t h e r  
l e s s e e s  o f  a n y  p a r t  o f  t h e  r i g h t - o f - w a y  n o t  a c t u a l l y  o c c u ­
p i e d  o r  r e q u i r e d  b y  t h e  p i p e l i n e  f o r  t h e  f u l l  a n d  s a f e  
u t i l i z a t i o n  o f  t h e  p i p e l i n e ,  f o r  n e c e s s a r y  o p e r a t i o n s
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i n c i d e n t  t o  l a n d  m a n a g e m e n t , a d m i n i s t r a t i o n ,  o r  d i s p o s a l ;

( 1 3 )  i t  w i l l  be l i a b l e  t o  t h e  s t a t e  f o r  d a m a g e s o r
i n j u r y  i n c u r r e d  b y  t h e  s t a t e  c a u s e d  b y  t h e  c o n s t r u c t i o n ,
o p e r a t i o n  o r  m a in t e n a n c e  o f  t h e  p i p e l i n e  an d  i t  w i l l  in d e m ­
n i f y  t h e  s t a t e  f o r  t h e  l i a b i l i t i e s  o r  d a m a g e s ;

( 1 4 )  i t  w i l l  p r o c u r e  a n d  f u r n i s h  l i a b i l i t y  an d
p r o p e r t y  d a m a g e  i n s u r a n c e  f ro m  a  co m p a n y  l i c e n s e d  t o  do 
b u s i n e s s  i n  t h e  s t a t e  o r  f u r n i s h  o t h e r  s e c u r i t y  o r  u n d e r ­
t a k i n g  u p o n  t h e  t e r m s  an d  c o n d i t i o n s  t h e  c o m m is s io n e r  c o n ­
s i d e r s  n e c e s s a r y  i f  t h e  c o m m is s io n e r  f i n d s  t h a t  t h e  n e t  
a s s e t s  o f  t h e  l e s s e e  a r e  I n s u f f i c i e n t  t o  p r o t e c t  t h e  p u b l i c  
f r o m  d a m a g e  f o r  w h ic h  t h e  l e s s e e  m ay b e  l i a b l e  a r i s i n g  o u t  
o f  t h e  c o n s t r u c t i o n  o r  o p e r a t i o n  o f  t h e  p i p e l i n e .

( b )  F o r  a  r i g h t - o f - w a y  l e a s e  g r a n t e d  u n d e r  t h i s  
c h a p t e r  f o r  a n  o i l  o r  n a t u r a l  g a s  p i p e l i n e  v a lu e d  a t  
$ 1 , 0 0 0 , 0 0 0  o r  m o re  t o  b e  v a l i d  a n d  o f  l e g a l  e f f e c t ,  i t  m u st 
c o n t a i n  t h e  t e r m s  r e q u i r e d  t o  b e  i n s e r t e d  u n d e r  t h e  p r o v i ­
s i o n s  o f  s e c s .  1 1 0  -  1 4 0  o f  t h i s  c h a p t e r .  A n  o i l  o r  
n a t u r a l  g a s  p i p e l i n e  r i g h t - o f - w a y  l e a s e  g r a n t e d  u n d e r  t h i s  
c h a p t e r  t h a t  d o e s  n o t  c o n t a i n  t h e  r e q u i r e d  t e r m s  i s  n u l l  
a n d  v o i d  a n d  w i t h o u t  l e g a l  e f f e c t  a n d  d o e s  n o t  v e s t  a n y  
i n t e r e s t  i n  s t a t e  la n d  o r  a n y  a u t h o r i t y  i n  t h e  c a r r i e r  
g r a n t e d  t h e  l e a s e .

( c )  T h e  c o m m is s io n e r  m a y  i n s e r t  i n  a n y  r i g h t - o f - w a y  
l e a s e  o t h e r  r e a s o n a b l e  p r o v i s i o n s  a n d  c o n d i t i o n s  t h a t  he 
d e t e r m i n e s  t h e  p u b l i c  i n t e r e s t  r e q u i r e s .

( d )  T h e  l e a s e  w i l l  a l s o  c o n t a i n  t e r m s  a n d  c o n d i t i o n s  
t h a t  a r e  r e a s o n a b l y  n e c e s s a r y  t o  o b l i g a t e  t h e  l e s s e e ,  t o  
t h e  e x t e n t  r e a s o n a b l y  p r a c t i c a b l e ,  t o

( 1 )  p r e v e n t  c o n f l i c t s  w i t h  o t h e r  e x i s t i n g  u s e s  
o f  t h e  la n d  i n v o l v i n g  a  s u p e r i o r  p u b l i c  i n t e r e s t ;

( 2 )  p r o t e c t  s t a t e  a n d  p r i v a t e  p r o p e r t y  i n t e r e s t s ;

( 3 )  p r e v e n t  a n y  s i g n i f i c a n t  a d v e r s e  e n v i r o n ­
m e n t a l  i m p a c t ,  i n c l u d i n g  b u t  n o t  l i m i t e d  to  t h e  e r o s i o n  o f  
t h e  s u r f a c e  o f  t h e  l a n d ,  a n d  d a m age  t o  f i s h  a n d  w i l d l i f e  
a n d  t h e i r  h a b i t a t ;

( 4 )  r e s t o r e  a n d  r e v e g e t a t e  d u r i n g  t h e  te r m  an d  
a t  t e r m i n a t i o n  o f  t h e  l e a s e ;  a n d

( 5 )  p r o t e c t  t h e  i n t e r e s t s  o f  i n d i v i d u a l s  l i v i n g  
i n  t h e  g e n e r a l  a r e a  o f  t h e  r i g h t - o f - w a y  who r e l y  on t h e  
f i s h ,  w i l d l i f e ,  a n d  b i o t i c  r e s o u r c e s  o f  t h e  a r e a  f o r  s u b ­
s i s t e n c e  p u r p o s e s .

( e )  I n  t h e  e v e n t  t h e  c o m m is s io n e r  p r o p o s e s  t o  o f f e r
a  l e a s e  o r  l e a s e s  t o  tw o  o r  m o re  l e s s e e s  f o r  t h e  sam e p i p e ­
l i n e ,  t h e  c o m m is s io n e r  m ay I n c l u d e  t e r m s  i n  t h e  l e a s e  o r  
l e a s e s  w h ic h  e s t a b l i s h  t h e  l i m i t  o f  t h e  o b l i g a t i o n s  an d  
l i a b i l i t i e s  o f  e a c h  l e s s e e  a r i s i n g  u n d e r  t h i s  c h a p t e r  o r  
u n d e r  t h e  l e a s e  o r  l e a s e s .

( f )  T h e  c o m m is s io n e r  m a y , a t  h i s  d i s c r e t i o n ,  i n c l u d e  
a n y  o r  a l l  o f  t h e  t e r m s  s e t  o u t  i n  t h i s  s e c t i o n  i n  l e a s e s
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o f  s t a t e  la n d  f o r  p r o d u c t s  p i p e l i n e  r i g h t - o f - w a y  p u r p o s e s .

* S e c .  1 2 .  A S  3 8 . 3 5 . 1 3 0  i s  am ended t o  r e a d :

S e c .  3 8 . 3 5 . 1 3 0 .  R IG H T -O F -W A Y  EA SE M E N TS  OR L E A S E S  
A C Q U IR E D  FROM O T H E R S . ( a )  T h e  l e s s e e  m a y , i f  t h e  c o m m is­
s i o n e r  d e l e g a t e s  t h e  f u n c t i o n  t o  i t ,  c o n d e m n , b y  d e c l a r a ­
t i o n  o f  t a k i n g ,  u n d e r  AS 0 9 . 5 5 . 4 2 0  -  0 9 . 5 5 * 4 5 0 ,  r e a l  
p r o p e r t y  .and a c q u i r e  l e a s e s  o f  o r  e a s e m e n t s  o r  r i g h t s - o f -  
w ay o n  l a n d s  i n  t h e  s t a t e  r e q u i r e d  f o r  r i g h t - o f - w a y  p u r ­
p o s e s  f o r  a  p i p e l i n e  s u b j e c t  t o  t h e  l e a s e  o n  b e h a l f  o f  a n d  
a s  a g e n t  f o r  t h e  s t a t e  i n  w h ic h  t i t l e  t o  o r  i n t e r e s t  i n  t h e  
la n d  s h a l l  v e s t .

( b )  T h e  l e a s e  s h a l l  c o n t a i n  a  c o v e n a n t  t h a t  t h e  l a n d ,  
r i g h t - o f - w a y ,  o r  e a s e m e n t  a c q u i r e d  u n d e r  t h i s  s e c t i o n  i s  o r  
w i l l  f o r m  p a r t  o f  t h e  l a n d  l e a s e d  t o  t h e  l e s s e e .

* S e c .  1 3 .  A S  3 8 . 3 5 . 1 4 0  i s  r e p e a l e d  a n d  r e - e n a c t e d  t o  r e a d :

S e c .  3 8 . 3 5 . 1 4 0 .  PAYM ENT OF R E N T A L  AND C O S T S ,  ( a )  T h e  
l e a s e  p r i c e  f o r  a  r i g h t - o f - w a y  l e a s e  s h a l l  b e  t h e  a n n u a l  
f a i r  m a r k e t  r e n t a l  o f  t h e  s t a t e  l a n d s  I n c l u d e d  i n  t h e  
r i g h t - o f - w a y  b a s e d  o n  t h e  a p p r a i s e d  f a i r  m a r k e t  v a l u e  o f  
t h e  l a n d .  T h e  l e a s e  p r i c e  i s  p a y a b l e  a n n u a l l y  i n  a d v a n c e  on 
o r  b e f o r e  t h e  a n n i v e r s a r y  o f  t h e  l e a s e . T h e  a p p r a i s e d  f a i r  
m a r k e t  r e n t a l  v a l u e  s h a l l  b e  a d j u s t e d  p e r i o d i c a l l y  u n d e r  
t h e  p r o v i s i o n s  o f  A S  3 8 . 0 5 . 1 0 5 .  R e n t a l  m a y  n o t  b e  c h a r g e d  
f o r  a n y  la n d  a c q u i r e d  b y  t h e  l e s s e e  u n d e r  s e c .  1 3 0 ( b )  o f  
t h i s  c h a p t e r  a n d  c o n v e y e d  w i t h o u t  c o s t  t o  t h e  s t a t e .

( b )  T h e  l e s s e e  s h a l l  r e im b u r s e  t h e  s t a t e  f o r  a l l  
r e a s o n a b le  c o s t s  i n c u r r e d  i n  m o n i t o r i n g  t h e  c o n s t r u c t i o n  o f  
t h e  p i p e l i n e  o n  t h e  r i g h t - o f - w a y .

* S e c .  1 4 .  A S  3 8 . 3 5 . 1 5 0  i s  r e p e a l e d .

* S e c .  1 5 .  AS 3 8 . 3 5 . l 6 0  I s  r e p e a l e d .

* S e c .  1 6 .  AS 3 8 . 3 5 . 1 7 0  i s  r e p e a l e d  a n d  r e - e n a c t e d  t o  r e a d :

S e c .  3 8 . 3 5 . 1 7 0 .  F O R F E IT U R E  O F L E A S E .  F a i l u r e  t o  
b e g in  c o n s t r u c t i o n  o f  t h e  p i p e l i n e  f a c i l i t y  w i t h i n  a  r e a s o n ­
a b le  t im e  o f  t h e  g r a n t i n g  o f  a  r i g h t - o f - w a y  l e a s e  u n d e r  
t h i s  c h a p t e r  f o r  r e a s o n s  w i t h i n  t h e  c o n t r o l  o f  t h e  l e s s e e  
o r  f a i l u r e  o f  a n  o w n e r  o f  a n  i n t e r e s t  I n  t h e  g r a n t e d  r i g h t -  
o f - w a y  s u b s t a n t i a l l y  t o  c o m p ly  w i t h  t h e  t e r m s  o f  t h e  r i g h t -  
o f - w a y  s h a l l  b e  g r o u n d s  f o r  f o r f e i t u r e  o f  t h e  r i g h t - o f - w a y  
I n t e r e s t  o f  t h e  l e s s e e  o r  o w n e r i n  a n  a c t i o n  b r o u g h t  b y  t h e  
c o m m is s io n e r  i n  t h e  s u p e r i o r  c o u r t .  B e f o r e  t h e  co m m e nce ­
m en t o f  a n y  a c t i o n  f o r  f o r f e i t u r e  o f  a n  i n t e r e s t  i n  a 
r i g h t - o f - w a y  u n d e r  t h i s  s e c t i o n ,  t h e  c o m m is s io n e r  s h a l l  
g i v e  t h e  l e s s e e  o r  o w n e r  o f  t h e  i n t e r e s t  n o t i c e  i n  w r i t i n g  
o f  t h e  a l l e g e d  d e f a u l t  a n d  s h a l l  n o t  co m m ence t h e  p r o c e e d ­
i n g  u n l e s s  t h e  l e s s e e  o r  o w n e r o f  t h e  i n t e r e s t  h a s  f a i l e d  
t o  i n i t i a t e  g o o d  f a i t h  e f f o r t s  t o  c u r e  t h e  d e f a u l t  w i t h i n  
60 d a y s  o f  t h e  n o t i c e  o f  t h e  a l l e g e d  d e f a u l t .

* S e c .  1 7 .  A S 3 8 . 3 5 . 1 8 0 ( c )  I s  a m e n d e d  t o  r e a d :

( c )  N e i t h e r  t h i s  s e c t i o n  n o r  t h e  s t a t e ' s  o b t a i n i n g  a n  
i n j u n c t i o n  o r  r e c o v e r i n g  p e n a l t i e s  e x t i n g u i s h e s  a n y  c i v i l
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c a u s e  o f  a c t i o n  a r i s i n g  o u t  o f  a  v i o l a t i o n  o f  t h i s  c h a p t e r  
o r  t h e  p r o v i s i o n s  o f  a  r i g h t - o f - w a y  l e a s e .

* S e c .  1 8 .  . A S  3 8 . 3 5 . 1 9 0 ( b ) ,  ( c )  a n d  ( d )  a r e  r e p e a l e d .

* S e c .  1 9 .  A S  3 8 . 3 5 . 2 0 0  i s  r e p e a le d  a n d  r e - e n a c t e d  t o  r e a d :

S e c .  3 8 . 3 5 . 2 0 0 .  J U D I C I A L  R E V IE W  OP D E C IS IO N S  OF COM­
M IS S IO N E R  ON A P P L IC A T IO N .  ( a )  An a p p l i c a n t  o r  c o m p e t in g  
a p p l i c a n t  o r  a p e r s o n  who h a s  a d i r e c t  f i n a n c i a l  i n t e r e s t  
a f f e c t e d  b y  t h e  l e a s e  who r a i s e s  o b j e c t i o n s  w i t h i n  60 d a y s  
o f  t h e  p u b l i c a t i o n  o f  n o t i c e  u n d e r  s e c .  70 o f  t h i s  c h a p t e r
a r e  t h e  o n l y  p e r s o n s  w i t h  s t a n d i n g  t o  s e e k  j u d i c i a l  r e v ie w
o f  a  d e c i s i o n  o f  t h e  c o m m is s io n e r  u n d e r  s e c .  1 0 0  o f  t h i s  
c h a p t e r .

( b )  T h e  o n ly  g r o u n d s  f o r  j u d i c i a l  r e v ie w  o f  a  d e c i s i o n  
o f  t h e  c o m m is s io n e r  a r e

( 1 )  f a i l u r e  t o  f o l l o w  t h e  p r o c e d u r e s  s e t  o u t  I n  
t h i s  c h a p t e r 5 o r

( 2 ) a b u s e  o f  d i s c r e t i o n  so  c a p r i c i o u s ,  a r b i t r a r y  
o r  c o n f i s c a t o r y  a s  t o  c o n s t i t u t e  a  d e n i a l  o f  d u e  p r o c e s s .

* S e c .  2 0 .  A S  3 8 . 3 5 . 2 1 0  I s  am e n d e d  t o  r e a d :

S e c .  3 8 . 3 5 . 2 1 0 .  D E L E G A T IO N  OP C O M M IS S IO N E R 'S  AUTHOR­
I T Y .  T h e  c o m m is s io n e r  m ay d e l e g a t e  t o  a n  e m p lo y e e  o f  t h e  
D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  o r  t h e  D e p a rtm e n t  o f  Law  
t h e  a u t h o r i t y  g r a n t e d  u n d e r  t h i s  c h a p t e r ,  e x c e p t  f o r  t h e  
a u t h o r i t y  t o  e x e c u t e  l e a s e s .

* S e c .  2 1 .  A S  3 8 . 3 5 . 2 2 0 ( d )  i s  r e p e a l e d .

* S e c .  2 2 .  A S  3 8 . 3 5 .2 3 0  i s  r e p e a le d  a n d  r e - e n a c t e d  t o  r e a d :

S e c .  3 8 . 3 5 . 2 3 0 .  D E F IN IT IO N S .  I n  t h i s  c h a p t e r

( 1 ) " c o m m is s io n e r "  m e a n s t h e  c o m m is s io n e r  o f  
n a t u r a l  r e s o u r c e s ;

( 2 )  " c o o r d i n a t e  a g e n c i e s "  I n c l u d e s  D e p a rtm e n t  
o f  L a b o r ,  D e p a r t m e n t  o f  H ig h w a y s ,  D e p a rtm e n t  o f  E n v i r o n ­
m e n t a l  C o n s e r v a t i o n ,  a n d  t h e  A l a s k a  P i p e l i n e  C o m m is s io n ;

( 3 )  " l e a s e "  m e a n s t h e  In s t r u m e n t  o r  e x t e n s i o n
o f  a n  I n s t r u m e n t  i s s u e d  u n d e r  t h i s  c h a p t e r  g r a n t i n g  a  l e a s e ­
h o ld  i n t e r e s t  i n  s t a t e  la n d  f o r  p i p e l i n e  r i g h t - o f - w a y  
p u r p o s e s  t o  a  p e r s o n  a n d  a u t h o r i z i n g  t h e  c o n s t r u c t i o n  o r  
o p e r a t io n  o f ,  o r  t r a n s p o r t a t i o n ,  s e r v i c e  o r  s a l e  b y  a  
p i p e l i n e  f o r  c r u d e  o i l ,  n a t u r a l  g a s ,  o r  p r o d u c t s ;

( 4 )  " l e s s e e "  m ea n s a  p e r s o n  o r  p e r s o n s  h o l d i n g
a  v a l i d  l e a s e  I s s u e d  b y  t h e  c o m m is s io n e r ;

( 5 )  " n a t u r a l  g a s "  I n c l u d e s  a l l  h y d r o c a r b o n s  
p r o d u c e d  a t  t h e  w e l lh e a d  n o t  d e f i n e d  a s  o i l ;

( 6 ) " o i l "  I n c l u d e s  c r u d e  p e t r o le u m  o i l  a n d  o t h e r  
h y d r o c a r b o n s  r e g a r d l e s s  o f  g r a v i t y  w h ic h  a r e  p r o d u c e d  a t  
t h e  w e l lh e a d  i n  l i q u i d  fo rm  a n d  t h e  l i q u i d  h y d r o c a r b o n s
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kn o w n  a s  d i s t i l l a t e  o r  c o n d e n s a t e  r e c o v e r e d  o r  e x t r a c t e d  
f r o m  g a s ,  o t h e r  t h a n  g a s  p r o d u c e d  i n  a s s o c i a t i o n  w i t h  o i l  
a n d  co m m o n ly  k n o w n  a s  c a s in g h e a d  g a s ;

( 7 )  " p i p e l i n e "  o r  " p i p e l i n e  f a c i l i t y "  m e a n s  a l l  
t h e  f a c i l i t i e s  o f  a  t o t a l  s y s t e m  o f  p i p e  ( w h e t h e r  ow ned o r  
o p e r a t e d  u n d e r  a  c o n t r a c t ,  a g r e e m e n t ,  o r  l e a s e )  u s e d  b y  a  
c a r r i e r  f o r  t r a n s p o r t a t i o n  o f  c r u d e  o i l ,  n a t u r a l  g a s ,  o r  
p r o d u c t s  f o r  d e l i v e r y ,  f o r  s t o r a g e ,  o r  f o r  f u r t h e r  t r a n s ­
p o r t a t i o n ,  a n d  i n c l u d i n g  a l l  p i p e ,  pump o r  c o m p r e s s o r  
s t a t i o n s ,  s t a t i o n  e q u ip m e n t ,  t a n k s ,  v a l v e s ,  a c c e s s  r o a d s ,  
b r i d g e s ,  a i r f i e l d s ,  t e r m i n a l s  a n d  t e r m i n a l  f a c i l i t i e s ,  
i n c l u d i n g  d o c k s  a n d  t a n k e r  l o a d i n g  f a c i l i t i e s ,  o p e r a t i o n s  
c o n t r o l  c e n t e r  f o r  b o t h  t h e  u p s t r e a m  p a r t  o f  t h e  p i p e l i n e  
a n d  t h e  t e r m i n a l ,  t a n k e r  b a l l a s t  t r e a t m e n t  f a c i l i t i e s ,  a n d  
f i r e  p r o t e c t i o n  s y s t e m ,  c o m m u n ic a t io n  s y s t e m ,  a n d  a l l  o t h e r  
f a c i l i t i e s  u s e d  o r  n e c e s s a r y  f o r  a n  i n t e g r a l  l i n e  o f  p i p e ,  
t a k e n  a s  a  w h o le ,  t o  e f f e c t u a t e  t r a n s p o r t a t i o n ,  i n c l u d i n g  
a n  e x t e n s i o n  o r  e n la r g e m e n t  o f  t h e  l i n e ;

( 8 )  " p r o d u c t "  m e a n s  r e f i n e d  c r u d e  o i l ,  c r u d e  
t o p s ,  t o p p e d  c r u d e ,  p r o c e s s e d  c r u d e  p e t r o le u m ,  r e s i d u e  
f r o m  c r u d e  p e t r o le u m ,  c r a c k i n g  s t o c k ,  u n c r a c k e d  f u e l  o i l ,  
f u e l  o i l ,  t r e a t e d  c r u d e  o i l ,  r e s id u u m ,  g a s  o i l ,  c a s in g h e a d  
g a s o l i n e ,  n a t u r a l  g a s  g a s o l i n e ,  n a p h t h a ,  d i s t i l l a t e ,  
g a s o l i n e ,  k e r o s e n e ,  b e n z i n e ,  w a s h  o i l ,  w a s t e  o i l ,  b le n d e d  
g a s o l i n e ,  l u b r i c a t i n g  o i l ,  b l e n d s  o r  m i x t u r e s  o f  p e t r o le u m  
a n d  a n y  l i q u i d  p r o d u c t  o r  b y - p r o d u c t  d e r i v e d  f r o m  c r u d e  
p e t r o le u m  o i l  o r  n a t u r a l  g a s ;

( 9 )  " s t a t e  la n d "  m e a n s

( A )  " s t a t e  l a n d s "  a s  d e f in e d  i n  AS 3 8 . 0 5 . -
3 6 5 5

( B )  p u b l i c  l a n d  o f  t h e  U n it e d  S t a t e s  
s e l e c t e d  b y  t h e  s t a t e  u n d e r  s e c .  6 o f  t h e  A l a s k a  
S t a t e h o o d  A c t  o f  1 9 5 8  ( P L  8 5 - 5 0 8 ;  72  S t a t .  3 9 9 ) ,  a s  
a m e n d e d , a n d  r e a l  p r o p e r t y  o f  t h e  U n it e d  S t a t e s  t r a n s ­
f e r r e d  t o  t h e  s t a t e  u n d e r  s e c s .  2 1 ,  35 a n d  45 o f  t h e  
A l a s k a  O m n ib u s  A c t  o f  1 9 5 9  ( P L  8 6 - 7 0 ;  73 S t a t .  1 4 1 ) ,  
a s  a m e n d e d ;

( C )  a n y  i n t e r e s t  ow ned b y  t h e  s t a t e  i n
l a n d ;

( 1 0 )  " t r a n s p o r t a t i o n "  m e a n s  t h e  s h ip m e n t  o r  
c a r r i a g e  b y  a  p i p e l i n e  o f  c r u d e  o i l ,  n a t u r a l  g a s ,  o r  p r o ­
d u c t s  f r o m  a n  u p s t r e a m  t e r m in u s  i n  o n e  o r  m o re  f i e l d s  o r  
p o i n t s  o f  p r o d u c t i o n  o r  s u p p ly  o f  t h e  m i n e r a l s  t o  a  do w n ­
s t r e a m  t e r m in u s  i n  o ne  o r  m o re  p o i n t s  f o r  d e l i v e r y  o f  t h e  
m i n e r a l s  t o  a  p u r c h a s e r  o r  c o n s i g n e e ,  f o r  s t o r a g e ,  o r  f o r  
f u r t h e r  c a r r i a g e  o r  s h ip m e n t ,  i n c l u d i n g  s h ip m e n t  o r  c a r r i a g e  
w i t h i n  t h e  s t a t e  t h a t  m ay b e  c l a s s i f i e d  a s  i n t e r s t a t e  o r  
f o r e i g n  t r a n s p o r t a t i o n  t o  t h e  e x t e n t  t h a t  t h e  t r a n s p o r t a ­
t i o n  m ay c o n s t i t u t i o n a l l y  b e  s u b j e c t e d  t o  t h e  p r o v i s i o n s  o f  
t h i s  c h a p t e r ,  a s  w e l l  a s  a l l  s e r v i c e s  n e c e s s a r y  t o  e f f e c t u ­
a t e  s h ip m e n t  o r  c a r r i a g e ,  i n c l u d i n g ,  am ong o t h e r  t h i n g s ,  
t h e  r e c e i p t ,  s t o r a g e ,  p r o c e s s i n g ,  h a n d l i n g ,  t r a n s f e r  i n  
t r a n s i t ,  f o r w a r d i n g ,  a n d  d e l i v e r y  o f  t h e  m i n e r a l s .

* S ec . 23- AS 3 8 .3 5  i s  amended by add ing  new s e c t io n s  to
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r e a d . :

S e c .  3 8 . 3 5 . 2 0 5 .  L E A S E  S A V IN G S  C L A U S E .  A j u d i c i a l  
f i n d i n g  t h a t  a n y  t e r m  o r  c o n d i t i o n  o f  a  r i g h t - o f - w a y  l e a s e  
I s s u e d  u n d e r  t h i s  c h a p t e r  i s  u n l a w f u l  o r  I n v a l i d  m ay n o t  
o p e r a t e  t o  i n v a l i d a t e  t h e  l e a s e  o r  a n y  o t h e r  te rm  o r  c o n d i ­
t i o n  o f  t h e  l e a s e .

S e c .  3 8 . 3 5 . 2 2 5 .  B IN D IN G  E F F E C T  OF C O V EN A N TS. B y  
e n t e r i n g  i n t o  a  l e a s e  u n d e r  t h i s  c h a p t e r ,  t h e  l e s s e e  i s  
b o u n d  b y  a l l  t h e  c o v e n a n t s  p r o v id e d  f o r  i n  t h e  l e a s e  t o  t h e  
f u l l  e x t e n t  o f  t h e  p o w e r  o f  t h e  s t a t e  t o  im p o s e  t h o s e  
c o v e n a n t s  u n d e r  i t s  a u t h o r i t y  a s  o w n e r o f  t h e  la n d  t o  b e  
l e a s e d  o r  u n d e r  i t s  p o l i c e  o r  r e g u l a t o r y  p o w e r s  o r  o t h e r ­
w i s e ;  p r o v i d e d  t h a t  t h e  r i g h t  o f  t h e  l e s s e e  t o  c h a l l e n g e  
t h e  p o w e r  o f  t h e  s t a t e  t o  r e q u i r e  s u c h  a  c o v e n a n t  a s  o w n e r 
o f  t h e  l a n d  t o  b e  l e a s e d  o r  u n d e r  i t s  p o l i c e  o r  r e g u l a t o r y  
p o w e r s  o r  o t h e r w i s e  i s  p r e s e r v e d  u n t i l  s u c h  t im e  a s  a c t i o n  
t o  e n f o r c e  t h e  c o v e n a n t  i s  t a k e n  b y  t h e  s t a t e .

* S e c .  2 4 .  A S  0 9 . 5 5 . 2 4 o ( a ) ( 1 2 )  i s  am ended t o  r e a d :

( 1 2 )  f o r  t h e  l o c a t i o n  o f  p i p e l i n e s  f o r  g a t h e r i n g ,  
t r a n s m i t t i n g ,  t r a n s p o r t i n g ,  s t o r i n g ,  o r  d e l i v e r i n g  n a t u r a l  
o r  a r t i f i c i a l  g a s  o r  o i l  o r  a n y  l i q u i d  o r  g a s e o u s  h y d r o ­
c a r b o n s ,  I n c l u d i n g ,  b u t  n o t  l i m i t e d  t o ,  p u m p in g  s t a t i o n s ,  
t e r m i n a l s ,  s t o r a g e  t a n k s ,  o r  r e s e r v o i r s ,  a n d  r e l a t e d  i n ­
s t a l l a t i o n s  .

* S e c .  2 5 .  A S  3 8 . 0 5 . 0 2 0 ( c ) ( 1 )  i s  am e n d e d  t o  r e a d :

( 1 )  g r a n t i n g  l e a s e s  o f  s t a t e  l a n d  f o r  p i p e l i n e  
r i g h t - o f - w a y  p u r p o s e s ;

* S e c .  2 6 .  A S  3 8 . 0 5 . 0 2 0 ( c ) ( 2 )  i s  a m e n d e d  t o  r e a d :

( 2 )  l e a s i n g ,  p u r c h a s i n g ,  o r  o t h e r w is e  a c q u i r i n g  
( i n c l u d i n g  c o n d e m n in g  b y  d e c l a r a t i o n  o f  t a k i n g ) ,  e a s e m e n ts  
o r  o t h e r  I n t e r e s t s  i n  l a n d  i n  t h i s  s t a t e  f o r  t h e  p u r p o s e  
o f  u t i l i z i n g  o r  g r a n t i n g  l e a s e s  o f  t h e  l a n d ,  e a s e m e n t s  o r  
i n t e r e s t s  f o r  p i p e l i n e  r i g h t - o f - w a y  p u r p o s e s ;

* S e c .  2 7 .  A S  3 8 . 0 5 . 0 2 0 ( c ) ( 4 )  i s  am e n d e d  t o  r e a d :

( 4 )  i n v e s t i g a t i n g  a n y  m a t t e r s  c o n c e r n in g  a n y  
l e s s e e  w i t h  a  v ie w  t o  a s s u r i n g  c o m p l ia n c e  b y  i t  w i t h  I t s  
r i g h t - o f - w a y  l e a s e ,  t h i s  c h a p t e r ,  a n d  a n y  o t h e r  a p p l i c a b l e  
s t a t e  o r  f e d e r a l  la w ;

* S e c .  2 8 .  A S  3 8 . 0 5 . 3 3 0  i s  am e n d e d  t o  r e a d :

S e c .  3 8 . 0 5 . 3 3 0 .  P E R M IT S .  T h e  d i r e c t o r ,  w it h o u t  th e  
p r i o r  a p p r o v a l  o f  t h e  c o m m is s io n e r ,  m a y  I s s u e  p e r m i t s ,  
r i g h t s - o f - w a y  o r  e a s e m e n t s  o n  s t a t e  la n d  f o r  s e c o n d a r y  
r o a d s ,  t r a i l s ,  d i t c h e s ,  f i e l d  g a t h e r i n g  l i n e s  o r  t r a n s m i s ­
s i o n  a n d  d i s t r i b u t i o n  p i p e l i n e s  n o t  s u b j e c t  t o  AS 3 8 . 3 5 ,  
t e le p h o n e  a n d  t r a n s m i s s i o n  l i n e s ,  l o g  s t o r a g e ,  o i l  w e l l  
d r i l l i n g  s i t e s  a n d  p r o d u c t i o n  f a c i l i t i e s  f o r  t h e  p u r p o s e s  
o f  r e c o v e r i n g  m i n e r a l s  f r o m  a d j a c e n t  l a n d s  u n d e r  v a l i d  
l e a s e ,  a n d  o t h e r  s i m i l a r  u s e s  o r  im p r o v e m e n t s ,  o r  f o r  t h e  
l i m i t e d  p e r s o n a l  u s e  o f  t im b e r  o r  m a t e r i a l s .  T h e  co m m is­
s i o n e r ,  u p o n  r e c o m m e n d a t io n  o f  t h e  d i r e c t o r ,  s h a l l
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e s t a b l i s h  a  r e a s o n a b l e  r a t e  o r  f e e  s c h e d u le  t o  b e  c h a r g e d  
f o r  t h e s e  u s e s .  I n  t h e  g r a n t i n g ,  s u s p e n s io n  o r  r e v o c a t i o n  
o f  a  p e r m it  o r  e a s e m e n t  o f  l a n d s ,  t h e  d i r e c t o r  s h a l l  g i v e  
p r e f e r e n c e  t o  t h a t  u s e  o f  t h e  l a n d  w h ic h  w i l l  b e  o f  g r e a t e s t  
e c o n o m ic  b e n e f i t  t o  t h e  s t a t e  a n d  t h e  d e v e lo p m e n t  o f  I t s  
r e s o u r c e s .  H o w e v e r ,  f i r s t  p r e f e r e n c e  s h a l l  b e  g r a n t e d  t o  
t h e  u p la n d  o w n e r f o r  t h e  u s e  o f  a  t r a c t  o f  t i d e l a n d ,  o r  
t i d e l a n d  and c o n t i g u o u s  s u b m e rg e d  l a n d ,  w h ic h  i s  s e a w a r d  
o f  t h e  u p la n d  p r o p e r t y  o f  t h e  u p la n d  o w n e r a n d  w h ic h  I s  
n e e d e d  b y  t h e  u p la n d  o w n e r f o r  a n y  o f  t h e  p u r p o s e s  f o r  
w h ic h  t h e  u s e  m ay b e  g r a n t e d .

* S e c .  2 9 .  A S  4 2 . 0 6 . 3 1 0  i s  am e n d e d  b y  a d d in g  a  new  s u b s e c ­
t i o n  t o  r e a d :

( c )  E v e r y  comm on c a r r i e r  s h a l l ,  w h en  o r d e r e d  b y  t h e  
A l a s k a  P i p e l i n e  C o m m is s io n ,  e x t e n d  o r  e n l a r g e  i t s  p i p e l i n e  
o r  s t o r a g e  f a c i l i t i e s  p r o v i d e d  t h e  e x t e n s i o n  o r  e n la r g e m e n t  
s h a l l  b e  f o u n d  t o  b e  r e a s o n a b l e  a n d  r e q u i r e d  i n  t h e  p u b l i c  
I n t e r e s t  a n d  t h a t  t h e  e x p e n s e  i n v o l v e d  w i l l  n o t  i m p a i r  t h e  
a b i l i t y  o f  t h e  com m on c a r r i e r  o r  p u b l i c  u t i l i t y  t o  p e r f o r m  
I t s  d u t y  t o  t h e  p u b l i c .

* S e c .  3 0 .  T h e  c o m m is s io n e r  o f  n a t u r a l  r e s o u r c e s  s h a l l  s u b ­
m it  t o  t h e  m em b ers o f  t h e  E i g h t h  L e g i s l a t u r e  n o t  l a t e r  t h a n  
S e p t e m b e r  1 ,  1 9 7 4  a  f u l l  r e p o r t  c o v e r i n g  a l l  l a n d s  c o n v e y e d  u n d e r  
p r o v i s i o n s  o f  AS 3 8 . 0 5 . 0 6 3  a n d  3 8 . 0 5 . 0 7 6 .  T h e  r e p o r t  s h a l l  
c o n t a i n  a  d e s c r i p t i o n  o f  a l l  p a r c e l s  c o n v e y e d  u n d e r  t h e  A c t  
i n c l u d i n g  a c r e a g e  ( t o  i n c l u d e  a  d e t a i l e d  p l a t  o f  e a c h  p a r c e l ) ,  
la n d  c l a s s i f i c a t i o n ,  a p p r a i s e d  v a l u e ,  l e a s e  o r  s a l e  v a l u e ,  p r o ­
p o s e d  la n d  u s a g e ,  a n d  a n y  o t h e r  i n f o r m a t i o n  t h e  c o m m is s io n e r  m a y  
f e e l  n e c e s s a r y  t o  a n  u n d e r s t a n d i n g  o f  t h e  p a r t i c u l a r  d i s p o s a l .

* S e c .  31* A S  3 8 . 0 5 . 0 6 3  a n d  3 8 . 0 5 . 0 7 6  a r e  r e p e a l e d  e f f e c t i v e  
S e p t e m b e r  1 ,  1 9 7 4 .

* S e c .  3 2 .  T h i s  A c t  t a k e s  e f f e c t  o n  t h e  d a y  a f t e r  i t s  p a s s a g e  
an d  a p p r o v a l  o r  on t h e  d a y  i t  b e c o m e s  la w  w it h o u t  a p p r o v a l .

-1 2 -

A pproved by g o v e r n o r :  Novem ber 1 9 ,  1973
A c tu a l  e f f e c t i v e  d a te :  Novem ber 2 0 , 1973
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- H E A D -

- M I S C 1 -  
S e c . 
1 6 5 1 .  
1652 .

1653 .

1654 .
1 6 5 5 .
1 6 5 6 .

- S E C R E F -

C H A P TER  34 -  T R A N S - A L A S K A  P I P E L I N E

C o n g r e s s i o n a l  f i n d i n g s  a n d  d e c l a r a t i o n .
A u t h o r i z a t i o n s  f o r  c o n s t r u c t i o n .

(a )  C o n g r e s s i o n a l  d e c l a r a t i o n  o f  p u r p o s e .
(b )  I s s u a n c e ,  a d m i n i s t r a t i o n ,  a n d  e n f o r c e m e n t  o f

r i g h t s - o f - w a y ,  p e r m i t s ,  l e a s e s ,  a n d  o t h e r  
a u t h o r i z a t i o n s .

( c )  A p p l i c a b i l i t y  o f  s t a t u t e s  g o v e r n i n g
r i g h t s - o f - w a y  f o r  p i p e l i n e s  t h r o u g h  F e d e r a l  
l a n d s ;  o t h e r  s t a t u t o r y  t e r m s  a n d  c o n d i t i o n s ;  
w a i v e r  o f  p r o c e d u r a l  r e q u i r e m e n t s ;  s u p e r s e d u r e  
o f  a d m i n i s t r a t i v e  a u t h o r i z a t i o n s  f o r  
c o n s t r u c t i o n .

(d)  N a t i o n a l  E n v i r o n m e n t a l  P o l i c y  A c t  o f  1969
b y p a s s e d ;  i s s u a n c e  o f  a u t h o r i z a t i o n s  f o r  
c o n s t r u c t i o n  a n d  o p e r a t i o n  n o t  t o  be  s u b j e c t  
t o  j u d i c i a l  r e v i e w ;  t i m e  l i m i t s  o n c h a r g e s  o f  
i n v a l i d i t y  o r  u n c o n s t i t u t i o n a l i t y ;  
j u r i s d i c t i o n ;  h e a r i n g s ;  r e v i e w .

(e)  Amendment o r  m o d i f i c a t i o n  o f  r i g h t s - o f - w a y ,
p e r m i t s ,  l e a s e s ,  o r  o t h e r  a u t h o r i z a t i o n s .  

L i a b i l i t y  f o r  d a m a g e s .
(a )  A c t i v i t i e s  a l o n g  o r  i n  v i c i n i t y  o f  p i p e l i n e

r i g h t - o f - w a y ;  s t r i c t  l i a b i l i t y ;  l i m i t a t i o n  on 
l i a b i l i t y ;  s u b r o g a t i o n ;  e m e r g e n c y  s u b s i s t e n c e  
a n d  o t h e r  a i d ;  e x e m p t i o n  f o r  S t a t e  o f  A l a s k a .

(b)  C o n t r o l  a n d  r e m o v a l  o f  p o l l u t a n t s  a t  e x p e n s e  o f
r i g h t - o f - w a y  h o l d e r .

A n t i t r u s t  l a w s .
R o a d s  an d  a i r p o r t s .
C i v i l  p e n a l t i e s .

(a) P e n a l t y .
(b) P e r s o n s  l i a b l e
( c ) A m o u n t .
(d) P r o c e d u r e s .
(e) S t a t e  la w .

C H A P TER  R E F E R R E D  TO IN  OTHER S E C T IO N S  
T h i s  c h a p t e r  i s  r e f e r r e d  t o  i n  t i t l e  33 s e c t i o n s  2 7 0 2 ,  2 7 0 7 ,  

2 7 3 5 ;  t i t l e  49 s e c t i o n  6 0 1 3 0 .

- E n d -

- C I T E -
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- H E A D -
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Sec. 1651. C o n g ressio n a l f in d in g s  and d e c la r a t io n

- S T A T U T E -
T h e  C o n g r e s s  f i n d s  an d  d e c l a r e s  t h a t :
(a )  T h e  e a r l y  d e v e lo p m e n t  an d  d e l i v e r y  o f  o i l  an d  g a s  f r o m  

A l a s k a ' s  N o r t h  S l o p e  t o  d o m e s t i c  m a r k e t s  i s  i n  t h e  n a t i o n a l  
i n t e r e s t  b e c a u s e  o f  g r o w i n g  d o m e s t i c  s h o r t a g e s  an d  i n c r e a s i n g  
d e p e n d e n c e  u p o n  i n s e c u r e  f o r e i g n  s o u r c e s .

(b) T h e  D e p a r t m e n t  o f  t h e  I n t e r i o r  a n d  o t h e r  F e d e r a l  a g e n c i e s ,  
h a v e ,  o v e r  a l o n g  p e r i o d  o f  t i m e ,  c o n d u c t e d  e x t e n s i v e  s t u d i e s  o f  
t h e  t e c h n i c a l  a s p e c t s  an d  o f  t h e  e n v i r o n m e n t a l ,  s o c i a l ,  an d  
e c o n o m ic  i m p a c t s  o f  t h e  p r o p o s e d  t r a n s - A l a s k a  o i l  p i p e l i n e ,  
i n c l u d i n g  c o n s i d e r a t i o n  o f  a t r a n s - C a n a d a  p i p e l i n e .

( c )  T h e  e a r l i e s t  p o s s i b l e  c o n s t r u c t i o n  o f  a t r a n s - A l a s k a  o i l  
p i p e l i n e  f r o m  t h e  N o r t h  S l o p e  o f  A l a s k a  t o  P o r t  V a l d e z  i n  t h a t  
S t a t e  w i l l  m ake t h e  e x t e n s i v e  p r o v e n  a n d  p o t e n t i a l  r e s e r v e s  o f  
l o w - s u l f u r  o i l  a v a i l a b l e  f o r  d o m e s t i c  u s e  a n d  w i l l  b e s t  s e r v e  t h e  
n a t i o n a l  i n t e r e s t .

(d)  A s u p p l e m e n t a l  p i p e l i n e  t o  c o n n e c t  t h e  N o r t h  S l o p e  w i t h  a 
t r a n s - C a n a d a  p i p e l i n e  may be n e e d e d  l a t e r  a n d  i t  s h o u l d  be  s t u d i e d  
now, b u t  i t  s h o u l d  n o t  be r e g a r d e d  a s  an  a l t e r n a t i v e  f o r  a 
t r a n s - A l a s k a  p i p e l i n e  t h a t  d o e s  n o t  t r a v e r s e  a f o r e i g n  c o u n t r y .

- S O U R C E -
(P u b .  L .  9 3 - 1 5 3 ,  t i t l e  I I ,  S e c .  2 0 2 ,  N o v .  1 6 ,  1 9 7 3 ,  87 S t a t .  5 8 4 . )

- M I S C 1 -
SHORT T I T L E  OF 1990  AMENDMENT 

P u b .  L .  1 0 1 - 3 8 0 ,  t i t l e  V I I I ,  S e c .  8 0 0 1 ,  A u g .  1 8 , 1 9 9 0 ,  104 S t a t .  
5 6 4 ,  p r o v i d e d  t h a t :  " T h i s  t i t l e  [ e n a c t i n g  s e c t i o n s  1642 a n d  1656  o f  
t h i s  t i t l e ,  a m e n d in g  s e c t i o n s  13 5 0  a n d  1653 o f  t h i s  t i t l e  an d  
s e c t i o n  3 1 4 5  o f  T i t l e  1 6 , C o n s e r v a t i o n ,  a n d  e n a c t i n g  p r o v i s i o n s  s e t  
o u t  a s  n o t e s  u n d e r  t h i s  s e c t i o n  a n d  s e c t i o n  1653 o f  t h i s  t i t l e ]  may 
b e  c i t e d  a s  t h e  ' T r a n s - A l a s k a  P i p e l i n e  S y s t e m  R e f o r m  A c t  o f  1 9 9 0 ' . "

SHORT T I T L E
S e c t i o n  201 o f  t i t l e  I I  o f  P u b .  L .  9 3 - 1 5 3  p r o v i d e d  t h a t :  " T h i s  

t i t l e  [ e n a c t i n g  t h i s  c h a p t e r ]  may be c i t e d  a s  t h e  ' T r a n s - A l a s k a  
P i p e l i n e  A u t h o r i z a t i o n  A c t ' . "

S E P A R A B I L I T Y
S e c t i o n  411 o f  P u b .  L .  9 3 - 1 5 3  p r o v i d e d  t h a t :  " I f  a n y  p r o v i s i o n  o f  

t h i s  A c t  [ e n a c t i n g  t h i s  c h a p t e r ,  s e c t i o n  1 4 5 6 a  o f  t h i s  t i t l e ,  an d  
s e c t i o n  35 1 2  o f  T i t l e  4 4 , P u b l i c  P r i n t i n g  a n d  D o c u m e n t s ,  a m e n d in g  
s e c t i o n  1608  o f  t h i s  t i t l e ,  s e c t i o n s  4 5 ,  4 6 ,  5 3 ,  a n d  56 o f  T i t l e
1 5 ,  Com m erce an d  T r a d e ,  s e c t i o n  185 o f  T i t l e  3 0 ,  M i n e r a l  L a n d s  an d  
M i n i n g ,  s e c t i o n  3502  o f  T i t l e  4 4 , an d  s e c t i o n  3 9 1 a  o f  f o r m e r  T i t l e  
4 6 ,  S h i p p i n g ,  a n d  e n a c t i n g  p r o v i s i o n s  s e t  o u t  a s  n o t e s  u n d e r
s e c t i o n s  1608 a n d  1651 o f  t h i s  t i t l e ,  s e c t i o n  1904 o f  T i t l e  1 2 ,
B a n k s  an d  B a n k i n g ,  s e c t i o n  45 o f  T i t l e  1 5 ,  s e c t i o n  7 9 1 a  o f  T i t l e
1 6 ,  C o n s e r v a t i o n ,  a n d  s e c t i o n  122 1  o f  T i t l e  3 3 ,  N a v i g a t i o n  a n d  
N a v i g a b l e  W a t e r s ]  o r  t h e  a p p l i c a b i l i t y  t h e r e o f  i s  h e l d  i n v a l i d  t h e  
r e m a i n d e r  o f  t h i s  A c t  s h a l l  n o t  be  a f f e c t e d  t h e r e b y . "

P R E S I D E N T I A L  T A S K  FORCE 
P u b .  L .  1 0 1 - 3 8 0 ,  t i t l e  V I I I ,  S e c .  8 1 0 3 ,  A u g .  1 8 ,  1 9 9 0 ,  104 S t a t .  

5 6 7 ,  e s t a b l i s h e d  a P r e s i d e n t i a l  T a s k  F o r c e  on t h e  T r a n s - A l a s k a  
P i p e l i n e  S y s t e m ,  t o  c o n d u c t  an  a u d i t  o f  t h e  T r a n s - A l a s k a  P i p e l i n e  
S y s t e m  a n d  make r e c o m m e n d a t io n s  t o  t h e  P r e s i d e n t ,  C o n g r e s s ,  a n d  t h e  
G o v e r n o r  o f  A l a s k a ,  a u t h o r i z e d  a p p r o p r i a t i o n s  f o r  t h e  T a s k  F o r c e ,  
a n d  r e q u i r e d  i t  t o  t r a n s m i t  i t s  f i n a l  r e p c r t  t o  t h e  P r e s i d e n t ,  
C o n g r e s s ,  a n d  t h e  G o v e r n o r  no l a t e r  t h a n  2 y e a r s  a f t e r  t h e  d a t e  on
w h ic h  f u n d i n g  w as made a v a i l a b l e .



NORTH S L O P E  CRUDE O I L ;  REPO RT ON E Q U IT A B L E  A L L O C A T IO N  
P u b .  L .  9 4 - 5 8 6 ,  S e c .  1 8 , O c t .  2 2 ,  1 9 7 6 ,  90 S t a t .  2 9 1 6 ,  d i r e c t e d  

t h a t  t h e  P r e s i d e n t ,  w i t h i n  6 m o n th s  o f  O c t .  2 2 ,  1 9 7 6 ,  d e t e r m i n e  
s p e c i a l  e x p e d i t i n g  p r o c e d u r e s  n e c e s s a r y  t o  i n s u r e  t h e  e q u i t a b l e  
a l l o c a t i o n  o f  N o r t h  S l o p e  c r u d e  o i l  t o  t h e  N o r t h e r n  T i e r  S t a t e s  o f  
W a s h i n g t o n ,  O r e g o n ,  I d a h o ,  M o n ta n a ,  I l l i n o i s ,  I n d i a n a ,  a n d  I d a h o  t o  
c a r r y  o u t  t h e  p r o v i s i o n s  o f  s e c t i o n  410 o f  P u b .  L .  9 3 - 1 5 3  [ s e t  o u t  
b e l o w ] , a n d  t o  r e p o r t  h i s  f i n d i n g s  t o  C o n g r e s s ,  s u c h  r e p o r t  t o  
i n c l u d e  a s t a t e m e n t  d e m o n s t r a t i n g  t h e  i m p a c t  t h a t  t h e  d e l i v e r y  
s y s t e m  w o u l d  h a v e  on r e d u c i n g  t h e  d e p e n d e n c y  o f  New E n g l a n d  a n d  t h e
M i d d l e  A t l a n t i c  S t a t e s  on f o r e i g n  o i l  i m p o r t s .

TRA N S-C A N A D A  P I P E L I N E ;  N E G O T IA T IO N S  WITH CANADA; F E A S I B I L I T Y  STUDY 
T i t l e  I I I  ( S e c s .  3 0 1 - 3 0 3 )  o f  P u b .  L .  9 3 - 1 5 3  a u t h o r i z e d  t h e  

P r e s i d e n t  t o  e n t e r  i n t o  n e g o t i a t i o n s  w i t h  t h e  G o v e r n m e n t  o f  C a n a d a
t o  d e t e r m i n e  C a n a d i a n  w i l l i n g n e s s  t o  p e r m i t  c o n s t r u c t i o n  o f
p i p e l i n e s  o r  o t h e r  t r a n s p o r t a t i o n  s y s t e m s  a c r o s s  i t s  t e r r i t o r y  t o  
b r i n g  g a s  a n d  o i l  f r o m  A l a s k a ' s  N o r t h  S l o p e  t o  t h e  U n i t e d  S t a t e s ;  
t h e  n e e d  f o r  i n t e r g o v e r n m e n t a l  a g r e e m e n t s  t o  p r o t e c t  i n t e r e s t s  o f  
a n y  p a r t i e s  i n v o l v e d  w i t h  c o n s t r u c t i o n ,  o p e r a t i o n ,  a n d  m a i n t e n a n c e  
o f  s u c h  n a t u r a l  g a s  o r  o i l  t r a n s p o r t a t i o n  s y s t e m s ;  t e r m s  a n d  
c o n d i t i o n s  f o r  c o n s t r u c t i o n  a c r o s s  C a n a d i a n  t e r r i t o r y ;  d e s i r a b i l i t y  
o f  j o i n t  s t u d i e s  t o  i n s u r e  e n v i r o n m e n t a l  p r o t e c t i o n ,  r e d u c e  
r e g u l a t o r y  u n c e r t a i n t y ,  a n d  i n s u r e  m e e t i n g  e n e r g y  r e q u i r e m e n t s ;  
q u a n t i t y  o f  o i l  a n d  g a s  f o r  w h i c h  C a n a d a  w o u ld  g u a r a n t e e  t r a n s i t ;  
a n d  a c q u i s i t i o n  o f  o t h e r  e n e r g y  s o u r c e s  so  a s  t o  make u n n e c e s s a r y  
t h e  s h i p m e n t  o f  o i l  f r o m  t h e  A l a s k a  p i p e l i n e  b y  t a n k e r  i n t o  t h e  
P u g e t  S o u n d  a r e a .  T h e  P r e s i d e n t  w as t o  r e p o r t  t o  C o n g r e s s  on 
a c t i o n s  t a k e n  a n d  r e c o m m e n d a t io n s  f o r  f u r t h e r  a c t i o n .  I n  a d d i t i o n ,  
t h e  S e c r e t a r y  o f  t h e  I n t e r i o r  was t o  i n v e s t i g a t e ,  a n d  t o  r e p o r t  t o  
C o n g r e s s  w i t h i n  2 y e a r s  o f  N o v .  1 6 ,  1 9 7 3 ,  a s  t o  t h e  f e a s i b i l i t y  o f  
o i l  o r  g a s  p i p e l i n e s  f r o m  t h e  N o r t h  S l o p e  o f  A l a s k a  t o  c o n n e c t  w i t h  
a p i p e l i n e  t h r o u g h  C a n a d a  t h a t  w o u l d  d e l i v e r  o i l  o r  g a s  t o  U n i t e d  
S t a t e s  m a r k e t s .  N o t h i n g  i n  t i t l e  I I I  was t o  l i m i t  t h e  a u t h o r i t y  o f  
t h e  S e c r e t a r y  o r  a n y  o t h e r  F e d e r a l  o f f i c i a l  t o  g r a n t  a g a s  o r  o i l  
p i p e l i n e  r i g h t - o f - w a y  o r  p e r m i t ,  w h i c h  t h a t  o f f i c i a l  w as o t h e r w i s e  
a u t h o r i z e d  b y  la w  t o  g r a n t .

E X C L U S IO N  OF PERSONS FROM T R A N S - A L A S K A  P I P E L I N E  A C T I V I T I E S  ON B A S I S  
OF R A C E ,  C R E E D , COLOR, N A T IO N A L O R I G I N ,  OR S E X  P R O H IB IT E D  

S e c t i o n  403 o f  P u b .  L .  9 3 - 1 5 3  p r o v i d e d  t h a t :  " T h e  S e c r e t a r y  o f  
t h e  I n t e r i o r  s h a l l  t a k e  s u c h  a f f i r m a t i v e  a c t i o n  a s  he  deems 
n e c e s s a r y  t o  a s s u r e  t h a t  no p e r s o n  s h a l l ,  on t h e  g r o u n d s  o f  r a c e ,  
c r e e d ,  c o l o r ,  n a t i o n a l  o r i g i n ,  o r  s e x ,  be e x c l u d e d  f r o m  r e c e i v i n g ,  
o r  p a r t i c i p a t i n g  i n  a n y  a c t i v i t y  c o n d u c t e d  u n d e r ,  a n y  p e r m i t ,  
r i g h t - o f - w a y ,  p u b l i c  l a n d  o r d e r ,  o r  o t h e r  F e d e r a l  a u t h o r i z a t i o n  
g r a n t e d  o r  i s s u e d  u n d e r  t i t l e  I I  [ t h i s  c h a p t e r ] . T h e  S e c r e t a r y  o f  
t h e  I n t e r i o r  s h a l l  p r o m u l g a t e  s u c h  r u l e s  a s  he deems n e c e s s a r y  t o  
c a r r y  o u t  t h e  p u r p o s e s  o f  t h i s  s u b s e c t i o n  an d  may e n f o r c e  t h i s  
s u b s e c t i o n ,  a n d  a n y  r u l e s  p r o m u l g a t e d  u n d e r  t h i s  s u b s e c t i o n ,  
t h r o u g h  a g e n c y  a n d  d e p a r t m e n t  p r o v i s i o n s  a n d  r u l e s  w h i c h  s h a l l  be 
s i m i l a r  t o  t h o s e  e s t a b l i s h e d  an d  i n  e f f e c t  u n d e r  t i t l e  V I  o f  t h e  
C i v i l  R i g h t s  A c t  o f  1964 [ s e c t i o n  2 0 0 0 d  e t  s e q .  o f  T i t l e  4 2 , The  
P u b l i c  H e a l t h  an d  W e l f a r e ] . "

E Q U IT A B L E  A L L O C A T IO N  OF NORTH S L O P E  CRUDE O I L  
S e c t i o n  410 o f  P u b .  L .  9 3 - 1 5 3  p r o v i d e d  t h a t :  "T h e  C o n g r e s s  

d e c l a r e s  t h a t  t h e  c r u d e  o i l  on t h e  N o r t h  S l o p e  o f  A l a s k a  i s  an  
i m p o r t a n t  p a r t  o f  t h e  N a t i o n ' s  o i l  r e s o u r c e s ,  an d  t h a t  t h e  b e n e f i t s  
o f  s u c h  c r u d e  c i l  s h o u l d  be e q u i t a b l y  s h a r e d ,  d i r e c t l y  o r  
i n d i r e c t l y ,  b y  a l l  r e g i o n s  o f  t h e  c o u n t r y .  T h e  P r e s i d e n t  s h a l l  u s e  
a n y  a u t h o r i t y  he may h a v e  t o  i n s u r e  an  e q u i t a b l e  a l l o c a t i o n  o f  
a v a i l a b l e  N o r t h  S l o p e  an d  o t h e r  c r u d e  o i l  r e s o u r c e s  an d  p e t r o l e u m  
p r o d u c t s  among a l l  r e g i o n s  a n d  a i l  o f  t h e  s e v e r a l  S t a t e s . "
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- C I T E -
43 USC S e c .  1652 0 1 / 1 9 / 0 4

- E X P C I T E -
T I T L E  43 -  P U B L I C  LANDS
C H A P TER  34 -  T R A N S - A L A S K A  P I P E L I N E

- H E A D -
S e c .  1 6 5 2 .  A u t h o r i z a t i o n s  f o r  c o n s t r u c t i o n

- S T A T U T E -
(a )  C o n g r e s s i o n a l  d e c l a r a t i o n  o f  p u r p o s e

T h e  p u r p o s e  o f  t h i s  c h a p t e r  i s  t o  i n s u r e  t h a t ,  b e c a u s e  o f  t h e  
e x t e n s i v e  g o v e r n m e n t a l  s t u d i e s  a l r e a d y  made o f  t h i s  p r o j e c t  a n d  t h e  
n a t i o n a l  i n t e r e s t  i n  e a r l y  d e l i v e r y  o f  N o r t h  S l o p e  o i l  t o  d o m e s t i c  
m a r k e t s ,  t h e  t r a n s - A l a s k a  o i l  p i p e l i n e  be c o n s t r u c t e d  p r o m p t l y  
w i t h o u t  f u r t h e r  a d m i n i s t r a t i v e  o r  j u d i c i a l  d e l a y  o r  i m p e d i m e n t .  To 
a c c o m p l i s h  t h i s  p u r p o s e  i t  i s  t h e  i n t e n t  o f  t h e  C o n g r e s s  t o  
e x e r c i s e  i t s  c o n s t i t u t i o n a l  p o w e r s  t o  t h e  f u l l e s t  e x t e n t  i n  t h e  
a u t h o r i z a t i o n s  a n d  d i r e c t i o n s  h e r e i n  made a n d  i n  l i m i t i n g  j u d i c i a l  
r e v i e w  o f  t h e  a c t i o n s  t a k e n  p u r s u a n t  t h e r e t o .
(b) I s s u a n c e ,  a d m i n i s t r a t i o n ,  a n d  e n f o r c e m e n t  o f  r i g h t s - o f - w a y ,  

p e r m i t s ,  l e a s e s ,  a n d  o t h e r  a u t h o r i z a t i o n s
T h e  C o n g r e s s  h e r e b y  a u t h o r i z e s  a n d  d i r e c t s  t h e  S e c r e t a r y  o f  t h e  

I n t e r i o r  a n d  o t h e r  a p p r o p r i a t e  F e d e r a l  o f f i c e r s  a n d  a g e n c i e s  t o  
i s s u e  a n d  t a k e  a l l  n e c e s s a r y  a c t i o n  t o  a d m i n i s t e r  a n d  e n f o r c e  
r i g h t s - o f - w a y ,  p e r m i t s ,  l e a s e s ,  an d  o t h e r  a u t h o r i z a t i o n s  t h a t  a r e  
n e c e s s a r y  f o r  o r  r e l a t e d  t o  t h e  c o n s t r u c t i o n ,  o p e r a t i o n ,  an d  
m a i n t e n a n c e  o f  t h e  t r a n s - A l a s k a  o i l  p i p e l i n e  s y s t e m ,  i n c l u d i n g  
r o a d s  a n d  a i r s t r i p s ,  a s  t h a t  s y s t e m  i s  g e n e r a l l y  d e s c r i b e d  i n  t h e  
F i n a l  E n v i r o n m e n t a l  I m p a c t  S t a t e m e n t  i s s u e d  b y  t h e  D e p a r t m e n t  o f  
t h e  I n t e r i o r  on M a rc h  2 0 ,  1 9 7 2 .  T h e  r o u t e  o f  t h e  p i p e l i n e  may be 
m o d i f i e d  b y  t h e  S e c r e t a r y  t o  p r o v i d e  d u r i n g  c o n s t r u c t i o n  g r e a t e r  
e n v i r o n m e n t a l  p r o t e c t i o n .
( c )  A p p l i c a b i l i t y  o f  s t a t u t e s  g o v e r n i n g  r i g h t s - o f - w a y  f o r  p i p e l i n e s  

t h r o u g h  F e d e r a l  l a n d s ;  o t h e r  s t a t u t o r y  t e r m s  an d  c o n d i t i o n s ;  
w a i v e r  o f  p r o c e d u r a l  r e q u i r e m e n t s ;  s u p e r s e d u r e  o f  a d m i n i s t r a t i v e  
a u t h o r i z a t i o n s  f o r  c o n s t r u c t i o n
R i g h t s - o f - w a y ,  p e r m i t s ,  l e a s e s ,  a n d  o t h e r  a u t h o r i z a t i o n s  i s s u e d  

p u r s u a n t  t o  t h i s  c h a p t e r  b y  t h e  S e c r e t a r y  s h a l l  be  s u b j e c t  t o  t h e  
p r o v i s i o n s  o f  s e c t i o n  185 o f  t i t l e  3 0 ,  a s  am ended b y  P u b .  L .  9 3 - 1 5 3  
( e x c e p t  t h e  p r o v i s i o n s  o f  s u b s e c t i o n s  ( h ) ( 1 ) ,  ( k ) ,  ( q ) , ( w ) ( 2 ) ,  a n d
( x ) ) ;  a l l  a u t h o r i z a t i o n s  i s s u e d  b y  t h e  S e c r e t a r y  a n d  o t h e r  F e d e r a l  

o f f i c e r s  a n d  a g e n c i e s  p u r s u a n t  t o  t h i s  c h a p t e r  s h a l l  i n c l u d e  t h e  
t e r m s  an d  c o n d i t i o n s  r e q u i r e d ,  a n d  may i n c l u d e  t h e  t e r m s  and 
c o n d i t i o n s  p e r m i t t e d ,  b y  t h e  p r o v i s i o n s  o f  l a w  t h a t  w o u ld  o t h e r w i s e  
be  a p p l i c a b l e  i f  t h i s  c h a p t e r  h a d  n o t  b e e n  e n a c t e d ,  a n d  t h e y  may 
w a i v e  a n y  p r o c e d u r a l  r e q u i r e m e n t s  o f  l a w  o r  r e g u l a t i o n  w h ic h  t h e y  
deem d e s i r a b l e  t o  w a i v e  i n  o r d e r  t o  a c c o m p l i s h  t h e  p u r p o s e s  o f  t h i s  
c h a p t e r .  T h e  d i r e c t i o n  c o n t a i n e d  i n  s u b s e c t i o n  (b) o f  t h i s  s e c t i o n  
s h a l l  s u p e r s e d e  t h e  p r o v i s i o n s  o f  a n y  la w  o r  r e g u l a t i o n  r e l a t i n g  t o  
a n  a d m i n i s t r a t i v e  d e t e r m i n a t i o n  a s  t o  w h e t h e r  t h e  a u t h o r i z a t i o n s  
f o r  c o n s t r u c t i o n  o f  t h e  t r a n s - A l a s k a  o i l  p i p e l i n e  s h a l l  be  i s s u e d .
(d)  N a t i o n a l  E n v i r o n m e n t a l  P o l i c y  A c t  o f  196 9  b y p a s s e d ;  i s s u a n c e  o f  

a u t h o r i z a t i o n s  f o r  c o n s t r u c t i o n  a n d  o p e r a t i o n  n o t  t o  be s u b j e c t  
to  j u d i c i a l  r e v i e w ;  t im e  l i m i t s  or. c h a r g e s  o f  i n v a l i d i t y  o r  
u n c o n s t i t u t i o n a l i t y ;  j u r i s d i c t i o n ;  h e a r i n g s ;  r e v i e w
Th e  a c t i o n s  t a k e n  p u r s u a n t  t o  t h i s  c h a p t e r  w h i c h  r e l a t e  t o  t h e  

c o n s t r u c t i o n  a n d  c o m p l e t i o n  o f  t h e  p i p e l i n e  s y s t e m ,  a n d  t o  t h e  
a p p l i c a t i o n s  f i l e d  i n  c o n n e c t i o n  t h e r e w i t h  n e c e s s a r y  t o  t h e  
p i p e l i n e ' s  o p e r a t i o n  a t  f u l l  c a p a c i t y ,  a s  d e s c r i b e d  i n  t h e  F i n a l



E n v i r o n m e n t a l  I m p a c t  S t a t e m e n t  o f  t h e  D e p a r t m e n t  o f  t h e  I n t e r i o r ,  
s h a l l  be  t a k e n  w i t h o u t  f u r t h e r  a c t i o n  u n d e r  t h e  N a t i o n a l  
E n v i r o n m e n t a l  P o l i c y  A c t  o f  1969  [42  U . S . C .  4321 e t  s e q . ] ;  a n d  t h e  
a c t i o n s  o f  t h e  F e d e r a l  o f f i c e r s  c o n c e r n i n g  t h e  i s s u a n c e  o f  t h e  
n e c e s s a r y  r i g h t s - o f - w a y ,  p e r m i t s ,  l e a s e s ,  a n d  o t h e r  a u t h o r i z a t i o n s  
f o r  c o n s t r u c t i o n  a n d  i n i t i a l  o p e r a t i o n  a t  f u l l  c a p a c i t y  o f  s a i d  
p i p e l i n e  s y s t e m  s h a l l  n o t  be  s u b j e c t  t o  j u d i c i a l  r e v i e w  u n d e r  a n y  
la w  e x c e p t  t h a t  c l a i m s  a l l e g i n g  t h e  i n v a l i d i t y  o f  t h i s  s e c t i o n  may 
be b r o u g h t  w i t h i n  s i x t y  d a y s  f o l l o w i n g  N o ve m b er 1 6 ,  1 9 7 3 ,  an d  
c l a i m s  a l l e g i n g  t h a t  an  a c t i o n  w i l l  d e n y  r i g h t s  u n d e r  t h e  
C o n s t i t u t i o n  o f  t h e  U n i t e d  S t a t e s ,  o r  t h a t  t h e  a c t i o n  i s  b e y o n d  t h e  
s c o p e  o f  a u t h o r i t y  c o n f e r r e d  b y  t h i s  c h a p t e r ,  may b e  b r o u g h t  w i t h i n  
s i x t y  d a y s  f o l l o w i n g  t h e  d a t e  o f  s u c h  a c t i o n .  A c l a i m  s h a l l  be 
b a r r e d  u n l e s s  a c o m p l a i n t  i s  f i l e d  w i t h i n  t h e  t i m e  s p e c i f i e d .  A n y  
s u c h  c o m p l a i n t  s h a l l  be  f i l e d  i n  a U n i t e d  S t a t e s  d i s t r i c t  c o u r t ,  
a n d  s u c h  c o u r t  s h a l l  h a v e  e x c l u s i v e  j u r i s d i c t i o n  t o  d e t e r m i n e  s u c h  
p r o c e e d i n g  i n  a c c o r d a n c e  w i t h  t h e  p r o c e d u r e s  h e r e i n a f t e r  p r o v i d e d ,  
a n d  no o t h e r  c o u r t  o f  t h e  U n i t e d  S t a t e s ,  o f  a n y  S t a t e ,  t e r r i t o r y ,  
o r  p o s s e s s i o n  o f  t h e  U n i t e d  S t a t e s ,  o r  o f  t h e  D i s t r i c t  o f  C o l u m b i a ,  
s h a l l  h a v e  j u r i s d i c t i o n  o f  a n y  s u c h  c l a i m  w h e t h e r  i n  a p r o c e e d i n g  
i n s t i t u t e d  p r i o r  t o  o r  on o r  a f t e r  N o ve m b e r 1 6 , 1 9 7 3 .  S u c h  c o u r t  
s h a l l  n o t  h a v e  j u r i s d i c t i o n  t o  g r a n t  a n y  i n j u n c t i v e  r e l i e f  a g a i n s t  
t h e  i s s u a n c e  o f  a n y  r i g h t - o f - w a y ,  p e r m i t ,  l e a s e ,  o r  o t h e r  
a u t h o r i z a t i o n  p u r s u a n t  t o  t h i s  s e c t i o n  e x c e p t  i n  c o n j u n c t i o n  w i t h  a 
f i n a l  j u d g m e n t  e n t e r e d  i n  a c a s e  i n v o l v i n g  a c l a i m  f i l e d  p u r s u a n t  
t o  t h i s  s e c t i o n .  An i n t e r l o c u t o r y  o r  f i n a l  j u d g m e n t ,  d e c r e e ,  o r  
o r d e r  o f  s u c h  d i s t r i c t  c o u r t  may be  r e v i e w e d  o n l y  u p o n  p e t i t i o n  f o r  
a w r i t  o f  c e r t i o r a r i  t o  t h e  S u p re m e  C o u r t  o f  t h e  U n i t e d  S t a t e s .
(e )  Am endm ent o r  m o d i f i c a t i o n  o f  r i g h t s - o f - w a y ,  p e r m i t s ,  l e a s e s ,  o r

o t h e r  a u t h o r i z a t i o n s
T h e  S e c r e t a r y  o f  t h e  I n t e r i o r  a n d  t h e  o t h e r  F e d e r a l  o f f i c e r s  a n d  

a g e n c i e s  a r e  a u t h o r i z e d  a t  a n y  t i m e  when n e c e s s a r y  t o  p r o t e c t  t h e  
p u b l i c  i n t e r e s t ,  p u r s u a n t  t o  t h e  a u t h o r i t y  o f  t h i s  s e c t i o n  a n d  i n  
a c c o r d a n c e  w i t h  i t s  p r o v i s i o n s ,  t o  amend o r  m o d i f y  a n y  
r i g h t - o f - w a y ,  p e r m i t ,  l e a s e ,  o r  o t h e r  a u t h o r i z a t i o n  i s s u e d  u n d e r  
t h i s  c h a p t e r .

-S O U R C E -
( P u b .  L .  9 3 - 1 5 3 ,  t i t l e  I I ,  S e c .  2 0 3 ,  N o v .  1 6 ,  1 9 7 3 ,  87 S t a t .  5 8 4 ;  
P u b .  L .  9 8 - 6 2 0 ,  t i t l e  I V ,  S e c .  4 0 2 ( 4 6 ) ,  N o v .  8 , 1 9 8 4 ,  98 S t a t .
3 3 6 0 ;  P u b .  L .  1 0 0 - 3 5 2 ,  S e c .  6 ( c ) ,  J u n e  2 7 ,  1 9 8 8 ,  102 S t a t .  6 6 3 . )

- R E F T E X T -
R E F E R E N C E S  IN  T E X T

T h e  N a t i o n a l  E n v i r o n m e n t a l  P o l i c y  A c t  o f  1 9 6 9 ,  r e f e r r e d  t o  i n  
s u b s e c .  ( d ) , i s  P u b .  L .  9 1 - 1 9 0 ,  J a n .  1 , 1 9 7 0 ,  83 S t a t .  8 5 2 ,  a s  
a m e nded, w h i c h  i s  c l a s s i f i e d  g e n e r a l l y  t o  c h a p t e r  55 ( s e c t i o n  4321 
e t  s e q . )  o f  T i t l e  4 2 ,  The  P u b l i c  H e a l t h  a n d  W e l f a r e .  F o r  c o m p le t e  
c l a s s i f i c a t i o n  o f  t h i s  A c t  t o  t h e  C o d e ,  s e e  S h o r t  T i t l e  n o t e  s e t  
o u t  u n d e r  s e c t i o n  4321 o f  T i t l e  42 a n d  T a b l e s .

- M I S C 1 -
AMENDMENTS

1988 -  S u b s e c .  ( d ) . P u b . L .  1 0 0 - 3 5 2  am ended l a s t  s e n t e n c e  
g e n e r a l l y .  P r i o r  t o  am endm ent, l a s t  s e n t e n c e  r e a d  a s  f o l l o w s :  " A n y  
r e v i e w  o f  an i n t e r l o c u t o r y  o r  f i n a l  j u d g m e n t ,  d e c r e e ,  o r  o r d e r  o f
s u c h  d i s t r i c t  c o u r t  may be h a d  o n l y  u p o n  d i r e c t  a p p e a l  t o  t h e
S u p re m e  C o u r t  o f  t h e  U n i t e d  S t a t e s . "

1984 -  S u b s e c .  ; d ) . P u b . L .  9 8 - 6 2 0  s t r u c k  c u t  p r o v i s i o n  t h a t  a n y
s u c h  p r o c e e d i n g  h a d  t o  be a s s i g n e d  f o r  h e a r i n g  a t  t h e  e a r l i e s t  
p o s s i b l e  d a t e ,  h a d  t o  t a k e  p r e c e d e n c e  o v e r  a l l  o t h e r  m a t t e r s  
p e n d i n g  on t h e  d o c k e t  o f  t h e  d i s t r i c t  c o u r t  a t  t h a t  t i m e ,  an d  h a d  
t o  be e x p e d i t e d  i n  e v e r y  way b y  s u c h  c o u r t .



E F F E C T I V E  DATE O F 1988 AMENDMENT 
Amendment b y  P u b .  L .  1 0 0 - 3 5 2  e f f e c t i v e  n i n e t y  d a y s  a f t e r  J u n e  2 7 ,  

1 9 8 8 ,  e x c e p t  t h a t  s u c h  amendment n o t  t o  a p p l y  t o  c a s e s  p e n d i n g  i n  
Su p re m e  C o u r t  on s u c h  e f f e c t i v e  d a t e  o r  a f f e c t  r i g h t  t o  r e v i e w  o r  
m a n n e r  o f  r e v i e w i n g  ju d g m e n t  o r  d e c r e e  o f  c o u r t  w h i c h  was e n t e r e d  
b e f o r e  s u c h  e f f e c t i v e  d a t e ,  s e e  s e c t i o n  7 o f  P u b .  L .  1 0 0 - 3 5 2 ,  s e t  
o u t  a s  a n o t e  u n d e r  s e c t i o n  1254 o f  T i t l e  2 8 ,  J u d i c i a r y  a n d  
J u d i c i a l  P r o c e d u r e .

E F F E C T I V E  DATE OF 1984 AMENDMENT 
Amendment b y  P u b .  L .  9 8 - 6 2 0  n o t  a p p l i c a b l e  t o  c a s e s  p e n d i n g  on 

N o v .  8 ,  1 9 8 4 ,  s e e  s e c t i o n  403 o f  P u b .  L .  9 8 - 6 2 0 ,  s e t  o u t  a s  a n o t e  
u n d e r  s e c t i o n  1657  o f  T i t l e  2 8 ,  J u d i c i a r y  a n d  J u d i c i a l  P r o c e d u r e .

- S E C R E F -
S E C T IO N  R E F E R R E D  TO IN  OTHER S E C T IO N S  

T h i s  s e c t i o n  i s  r e f e r r e d  t o  i n  s e c t i o n  1655 o f  t h i s  t i t l e ;  t i t l e  
30 s e c t i o n  1 8 5 ;  t i t l e  50 A p p .  s e c t i o n  2 4 0 6 .

- E n d -

- C I T E -
43 USC S e c .  165 3  0 1 / 1 9 / 0 4

- E X P C I T E -
T I T L E  43 -  P U B L IC  LANDS
C H A P TER  34 -  T R A N S - A L A S K A  P I P E L I N E

-H E A D -
S e c .  1 6 5 3 .  L i a b i l i t y  f o r  d a m a g e s

- S T A T U T E -
(a )  A c t i v i t i e s  a l o n g  o r  i n  v i c i n i t y  o f  p i p e l i n e  r i g h t - o f - w a y ;

s t r i c t  l i a b i l i t y ;  l i m i t a t i o n  on l i a b i l i t y ;  s u b r o g a t i o n ;  e m e r g e n c y
s u b s i s t e n c e  a n d  o t h e r  a i d ;  e x e m p t i o n  f o r  S t a t e  o f  A l a s k a
(1 )  E x c e p t  when t h e  h o l d e r  o f  t h e  p i p e l i n e  r i g h t - o f - w a y  g r a n t e d  

p u r s u a n t  t o  t h i s  c h a p t e r  c a n  p r o v e  t h a t  d a m a g e s  i n  c o n n e c t i o n  w i t h  
o r  r e s u l t i n g  f r o m  a c t i v i t i e s  a l o n g  o r  i n  t h e  v i c i n i t y  o f  t h e  
p r o p o s e d  t r a n s - A l a s k a n  p i p e l i n e  r i g h t - o f - w a y  w e re  c a u s e d  s o l e l y  b y  
an  a c t  o f  w a r  o r  n e g l i g e n c e  o f  t h e  U n i t e d  S t a t e s ,  o t h e r  g o v e r n m e n t  
e n t i t y ,  o r  t h e  d a m a g e d  p a r t y ,  s u c h  h o l d e r  s h a l l  b e  s t r i c t l y  l i a b l e  
t o  a l l  d a m a ge d  p a r t i e s ,  p u b l i c  o r  p r i v a t e ,  w i t h o u t  r e g a r d  t o  f a u l t  
f o r  s u c h  d a m a g e s ,  a n d  w i t h o u t  r e g a r d  t o  o w n e r s h i p  o f  a n y  a f f e c t e d  
l a n d s ,  s t r u c t u r e s ,  f i s h ,  w i l d l i f e ,  o r  b i o t i c  o r  o t h e r  n a t u r a l  
r e s o u r c e s  r e l i e d  u p o n  b y  A l a s k a  N a t i v e s ,  N a t i v e  o r g a n i z a t i o n s ,  o r  
o t h e r s  f o r  s u b s i s t e n c e  o r  e c o n o m ic  p u r p o s e s .  C l a i m s  f o r  s u c h  i n j u r y  
o r  d a m a g e s  may be  d e t e r m i n e d  b y  a r b i t r a t i o n  o r  j u d i c i a l  
p r o c e e d i n g s .

(2 )  L i a b i l i t y  u n d e r  p a r a g r a p h  (1 )  o f  t h i s  s u b s e c t i o n  s h a l l  be 
l i m i t e d  t o  $ 3 5 0 , 0 0 0 , 0 0 0  f o r  a n y  o ne  i n c i d e n t ,  a n d  t h e  h o l d e r s  o f  
t h e  r i g h t - o f - w a y  o r  p e r m i t  s h a l l  be  l i a b l e  f o r  a n y  c l a i m  a l l o w e d  i n  
p r o p o r t i o n  t o  t h e i r  o w n e r s h i p  i n t e r e s t  i n  t h e  r i g h t - o f - w a y  o r  
p e r m i t .  L i a b i l i t y  o f  s u c h  h o l d e r s  f o r  d a m a g e s  i n  e x c e s s  o f  
$ 3 5 0 , 0 0 0 , 0 0 0  s h a l l  be  i n  a c c o r d  w i t h  o r d i n a r y  r u l e s  o f  n e g l i g e n c e .

(3 )  I n  a n y  c a s e  w h e r e  l i a b i l i t y  w i t h o u t  f a u l t  i s  im p o s e d  p u r s u a n t  
t o  t h i s  s u b s e c t i o n  a n d  t h e  d a m a g e s  i n v o l v e d  w ere  c a u s e d  b y  t h e  
n e g l i g e n c e  o f  a t h i r d  p a r t y ,  t h e  r u l e s  o f  s u b r o g a t i o n  s h a l l  a p p l y  
i n  a c c o r d a n c e  w i t h  t h e  la w  o f  t h e  j u r i s d i c t i o n  w h e re  t h e  dam age 
o c c u r r e d .

'4 )  Upon o r d e r  o f  t h e  S e c r e t a r y ,  t h e  h o l d e r  o f  a r i g h t - o f - w a y  c r  
p e r m i t  s h a l l  p r o v i d e  e m e r g e n c y  s u b s i s t e n c e  a n d  o t h e r  a i d  t o  an 
a f f e c t e d  A l a s k a  N a t i v e ,  N a t i v e  o r g a n i z a t i o n ,  o r  o t h e r  p e r s o n  
p e n d i n g  e x p e d i t i o u s  f i l i n g  o f ,  a n d  d e t e r m i n a t i o n  o f ,  a c l a i m  u n d e r



t h i s  s u b s e c t i o n .
(5 )  Where t h e  S t a t e  o f  A l a s k a  i s  t h e  h o l d e r  o f  a r i g h t - o f - w a y  o r  

p e r m i t  u n d e r  t h i s  c h a p t e r ,  t h e  S t a t e  s h a l l  n o t  be  s u b j e c t  t o  t h e  
p r o v i s i o n s  o f  t h i s  s u b s e c t i o n ,  b u t  t h e  h o l d e r  o f  t h e  p e r m i t  o r  
r i g h t - o f - w a y  f o r  t h e  t r a n s - A l a s k a  p i p e l i n e  s h a l l  be s u b j e c t  t o  t h i s  
s u b s e c t i o n  w i t h  r e s p e c t  t o  f a c i l i t i e s  c o n s t r u c t e d  o r  a c t i v i t i e s  
c o n d u c t e d  u n d e r  r i g h t s - o f - w a y  o r  p e r m i t s  i s s u e d  t o  t h e  S t a t e  t o  t h e  
e x t e n t  t h a t  s u c h  h o l d e r  e n g a g e s  i n  t h e  c o n s t r u c t i o n ,  o p e r a t i o n ,  
m a i n t e n a n c e ,  a n d  t e r m i n a t i o n  o f  f a c i l i t i e s ,  o r  i n  o t h e r  a c t i v i t i e s  
u n d e r  r i g h t s - o f - w a y  o r  p e r m i t s  i s s u e d  t o  t h e  S t a t e .
(b) C o n t r o l  a n d  r e m o v a l  o f  p o l l u t a n t s  a t  e x p e n s e  o f  r i g h t - o f - w a y

h o l d e r
I f  a n y  a r e a  i n  t h e  S t a t e  o f  A l a s k a  w i t h i n  o r  w i t h o u t  t h e  

r i g h t - o f - w a y  o r  p e r m i t  a r e a  g r a n t e d  u n d e r  t h i s  c h a p t e r  i s  p o l l u t e d  
b y  a n y  a c t i v i t i e s  r e l a t e d  t o  t h e  T r a n s - A l a s k a  P i p e l i n e  S y s t e m ,  
i n c l u d i n g  o p e r a t i o n  o f  t h e  t e r m i n a l ,  c o n d u c t e d  b y  o r  on b e h a l f  o f  
t h e  h o l d e r  t o  whom s u c h  r i g h t - o f - w a y  o r  p e r m i t  was g r a n t e d ,  a n d  
s u c h  p o l l u t i o n  d a m a g e s  o r  t h r e a t e n s  t o  dam age a q u a t i c  l i f e ,  
w i l d l i f e ,  o r  p u b l i c  o r  p r i v a t e  p r o p e r t y ,  t h e  c o n t r o l  an d  t o t a l  
r e m o v a l  o f  t h e  p o l l u t a n t  s h a l l  be a t  t h e  e x p e n s e  o f  s u c h  h o l d e r ,  
i n c l u d i n g  a n y  a d m i n i s t r a t i v e  a n d  o t h e r  c o s t s  i n c u r r e d  b y  t h e  
S e c r e t a r y  o r  a n y  o t h e r  F e d e r a l  o r  S t a t e  o f f i c e r  o r  a g e n c y .  Upon 
f a i l u r e  o f  s u c h  h o l d e r  t o  a d e q u a t e l y  c o n t r o l  a n d  re m o ve  s u c h  
p o l l u t a n t ,  t h e  S e c r e t a r y ,  i n  c o o p e r a t i o n  w i t h  o t h e r  F e d e r a l ,  S t a t e ,  
o r  l o c a l  a g e n c i e s ,  o r  i n  c o o p e r a t i o n  w i t h  s u c h  h o l d e r ,  o r  b o t h ,  
s h a l l  h a v e  t h e  r i g h t  t o  a c c o m p l i s h  t h e  c o n t r o l  a n d  r e m o v a l  a t  t h e  
e x p e n s e  o f  s u c h  h o l d e r .

SO U R C E-
(P u b .  L .  9 3 - 1 5 3 ,  t i t l e  I I ,  S e c .  2 0 4 ,  N o v .  1 6 ,  1 9 7 3 ,  87 S t a t .  5 8 6 ;  
P u b .  L .  1 0 1 - 3 8 0 ,  t i t l e  V I I I ,  S e c s .  8 1 0 1 ,  8 1 0 2 ( a ) ( 1 ) ,  ( 4 ) ,  ( b ) - ( e ) ,
A u g .  1 8 , 1 9 9 0 ,  104 S t a t .  5 6 5 - 5 6 7 . )

M I S C 1 -
AMENDMENTS

1990 -  S u b s e c .  (a )  (1) . P u b .  L .  1 0 1 - 3 8 0 ,  S e c .  8 1 0 1 ( a ) ,  s u b s t i t u t e d  
" c a u s e d  s o l e l y  b y "  f o r  " c a u s e d  b y " .

S u b s e c .  ( a ) ( 2 ) .  P u b .  L .  1 0 1 - 3 8 0 ,  S e c .  8 1 0 1 ( b ) ,  s u b s t i t u t e d
" $ 3 5 0 , 0 0 0 , 0 0 0 "  f o r  " $ 5 0 , 0 0 0 , 0 0 0 "  i n  two p l a c e s .

S u b s e c .  ( b ) . P u b .  L .  1 0 1 - 3 8 0 ,  S e c .  8 1 0 1 ( c ) ,  i n s e r t e d  " i n  t h e  
S t a t e  o f  A l a s k a "  a f t e r  " a n y  a r e a " ,  " r e l a t e d  t o  t h e  T r a n s - A l a s k a  
P i p e l i n e  S y s t e m ,  i n c l u d i n g  o p e r a t i o n  o f  t h e  t e r m i n a l , "  a f t e r  " a n y  
a c t i v i t i e s " ,  a n d  " o r  S t a t e "  a f t e r  " a n y  o t h e r  F e d e r a l " .

S u b s e c .  ( c ) . P u b .  L .  1 0 1 - 3 8 0 ,  S e c .  8 1 0 2 ( a ) ( 1 ) ,  s t r u c k  o u t  s u b s e c .
( c )  w h i c h  r e l a t e d  t o  l i a b i l i t y  f o r  d i s c h a r g e s  o f  o i l  l o a d e d  a t
t e r m i n a l  f a c i l i t i e s  an d  t o  e s t a b l i s h m e n t  o f  T r a n s - A l a s k a  P i p e l i n e  
L i a b i l i t y  F u n d .

S u b s e c .  ( c ) ( 2 ) .  P u b .  L .  1 0 1 - 3 8 0 ,  S e c .  8 1 0 2 ( b ) ,  s u b s t i t u t e d
" c a u s e d  s o l e l y  b y "  f o r  " c a u s e d  b y " .

S u b s e c .  ( c ) ( 3 ) .  P u b .  L .  1 0 1 - 3 8 0 ,  S e c .  8 1 0 2 ( d ) ,  i n s e r t e d  a t  end 
"T h e  F u n d  s h a l l  e x p e d i t i o u s l y  p a y  c l a i m s  u n d e r  t h i s  s u b s e c t i o n ,  
i n c l u d i n g  s u c h  $ 1 4 , 0 0 0 , 0 0 0 ,  i f  t h e  o w n e r  o r  o p e r a t o r  o f  a v e s s e l  
h a s  n o t  p a i d  a n y  s u c h  c l a i m  w i t h i n  90 d a y s  a f t e r  s u c h  c l a i m  h a s  
b e e n  s u b m i t t e d  t o  s u c h  o w n e r o r  o p e r a t o r .  Upon p a y m e n t  o f  a n y  s u c h  
c l a i m ,  t h e  F u n d  s h a l l  be  s u b r o g a t e d  u n d e r  a p p l i c a b l e  S t a t e  a n d  
F e d e r a l  l a w s  t o  a l l  r i g h t s  o f  a n y  p e r s o n  e n t i t l e d  t o  r e c o v e r  u n d e r  
t h i s  s u b s e c t i o n .  I n  a n y  a c t i o n  b r o u g h t  b y  t h e  F u n d  a g a i n s t  an  o w n e r 
o r  o p e r a t o r  o r  an a f f i l i a t e  t h e r e o f  t o  r e c o v e r  a m o u n ts  u n d e r  t h i s  
p a r a g r a p h ,  t h e  F u n d  s h a l l  be  e n t i t l e d  t o  r e c o v e r  p r e j u d g m e n t  
i n t e r e s t ,  c o s t s ,  r e a s o n a b l e  a t t o r n e y ' s  f e e s ,  a n d ,  i n  t h e  d i s c r e t i o n  
o f  t h e  c o u r t ,  p e n a l t i e s . "

S u b s e c .  ( c ) ( 4 ) .  P u b .  L .  1 0 1 - 3 8 0 ,  S e c .  8 1 0 2 ( e ) ,  d e s i g n a t e d  
e x i s t i n g  p r o v i s i o n s  a s  p a r .  (A) a n d  a d d e d  p a r s .  (B) a n d  ( C ) .

S u b s e c .  ( c ) ( 5 ) .  P u b .  L .  1 0 1 - 3 8 0 ,  S e c .  8 1 0 2 ( a ) ( 4 ) ,  i n s e r t e d  b e f o r e



p e r i o d  a t  e n d  o f  s e c o n d  s e n t e n c e  " ,  e x c e p t  t h a t  a f t e r  A u g u s t  1 8 , 
1 9 9 0 ,  t h e  am o un t t o  be  a c c u m u l a t e d  s h a l l  be  $ 1 0 0 , 0 0 0 , 0 0 0  o r  t h e  
am o un t d e t e r m i n e d  b y  t h e  t r u s t e e s  a n d  c e r t i f i e d  t o  t h e  C o n g r e s s  b y  
t h e  C o m p t r o l l e r  G e n e r a l  a s  n e c e s s a r y  t o  p a y  c l a i m s  a r i s i n g  f r o m  
i n c i d e n t s  o c c u r r i n g  p r i o r  t o  A u g u s t  1 8 ,  1 9 9 0 ,  a n d  a d m i n i s t r a t i v e  
c o s t s ,  w h i c h e v e r  i s  l e s s " .

S u b s e c .  ( c )  ( 1 3 ) ,  ( 1 4 ) .  P u b .  L .  1 0 1 - 3 8 0 ,  S e c .  8 1 0 2 ( c ) ,  a d d e d  p a r s .
(1 3 )  a n d  (1 4 )  .

E F F E C T I V E  DATE OF 1990 AMENDMENT 
Am endm ent b y  P u b .  L .  1 0 1 - 3 8 0  a p p l i c a b l e  t o  i n c i d e n t s  o c c u r r i n g  

a f t e r  A u g .  1 8 ,  1 9 9 0 ,  s e e  s e c t i o n  1020 o f  P u b .  L .  1 0 1 - 3 8 0 ,  s e t  o u t  
a s  a n  E f f e c t i v e  D a t e  n o t e  u n d e r  s e c t i o n  2 7 0 1  o f  T i t l e  3 3 ,
N a v i g a t i o n  a n d  N a v i g a b l e  W a t e r s .

S e c t i o n  8 1 0 2 ( a ) ( 5 ) (A) o f  P u b .  L .  1 0 1 - 3 8 0  p r o v i d e d  t h a t :  "T h e  
r e p e a l  b y  p a r a g r a p h  (1 )  [ r e p e a l i n g  s u b s e c .  ( c )  o f  t h i s  s e c t i o n ]  
s h a l l  be e f f e c t i v e  60 d a y s  a f t e r  t h e  d a t e  on w h i c h  t h e  C o m p t r o l l e r  
G e n e r a l  o f  t h e  U n i t e d  S t a t e s  c e r t i f i e s  t o  t h e  C o n g r e s s  [ c e r t i f i e d  
J u l y  5 ,  2 0 0 0 ]  t h a t  -

" ( i )  a l l  c l a i m s  a r i s i n g  u n d e r  s e c t i o n  2 0 4 ( c )  o f  t h e  
T r a n s - A l a s k a  P i p e l i n e  A u t h o r i z a t i o n  A c t  (43  U . S . C .  1 6 5 3 ( c ) )  h a v e  
b e e n  r e s o l v e d ,

" ( i i )  a l l  a c t i o n s  f o r  t h e  r e c o v e r y  o f  a m o u n ts  s u b j e c t  t o  
s e c t i o n  2 0 4 ( c )  o f  t h e  T r a n s - A l a s k a  P i p e l i n e  A u t h o r i z a t i o n  A c t  
h a v e  b e e n  r e s o l v e d ,  and

" ( i i i )  a l l  a d m i n i s t r a t i v e  e x p e n s e s  r e a s o n a b l y  n e c e s s a r y  f o r  a n d  
i n c i d e n t a l  t o  t h e  i m p l e m e n t a t i o n  o f  s e c t i o n  2 0 4 ( c )  o f  t h e  
T r a n s - A l a s k a  P i p e l i n e  A u t h o r i z a t i o n  A c t  h a v e  b e e n  p a i d . "

S A V IN G S  P R O V IS IO N  
S e c t i o n  8 1 0 2 ( a ) (3 )  o f  P u b .  L .  1 0 1 - 3 8 0  p r o v i d e d  t h a t :  " T h e  r e p e a l  

made b y  p a r a g r a p h  (1 )  [ r e p e a l i n g  s u b s e c .  ( c )  o f  t h i s  s e c t i o n )  s h a l l  
h a v e  no e f f e c t  on a n y  r i g h t  t o  r e c o v e r  o r  r e s p o n s i b i l i t y  t h a t  
a r i s e s  f r o m  i n c i d e n t s  s u b j e c t  t o  s e c t i o n  2 0 4 ( c )  o f  t h e  T r a n s - A l a s k a  
P i p e l i n e  A u t h o r i z a t i o n  A c t  (43  U . S . C .  1 6 5 3 ( c ) )  o c c u r r i n g  p r i o r  t o  
t h e  d a t e  o f  e n a c t m e n t  o f  t h i s  A c t  [ A u g .  1 8 ,  1 9 9 0 ] . "

BU LK F U E L  STORAGE TANKS 
P u b .  L .  1 0 5 - 2 7 7 ,  d i v .  A , S e c .  1 0 1 ( g )  [ t i t l e  I I I ,  S e c .  3 2 9 ( a ) ,

( b ) ] ,  O c t .  2 1 ,  1 9 9 8 ,  112 S t a t .  2 6 8 1 - 4 3 9 ,  2 6 8 1 - 4 7 0 ,  p r o v i d e d  t h a t :  
" ( a )  T r a n s f e r  o f  F u n d s .  -  N o t w i t h s t a n d i n g  a n y  o t h e r  p r o v i s i o n  o f  

l a w ,  t h e  r e m a i n d e r  o f  t h e  b a l a n c e  i n  t h e  T r a n s - A l a s k a  P i p e l i n e  
L i a b i l i t y  F u n d  t h a t  i s  t r a n s f e r r e d  a n d  d e p o s i t e d  i n t o  t h e  O i l  S p i l l  
L i a b i l i t y  T r u s t  F u n d  u n d e r  s e c t i o n  8 1 0 2 ( a ) ( 2 ) ( B ) ( i i )  o f  t h e  O i l  
P o l l u t i o n  A c t  o f  1990  (43 U . S . C .  1653 n o t e )  a f t e r  J u n e  1 6 ,  1998 
s h a l l  be u s e d  i n  a c c o r d a n c e  w i t h  t h i s  s e c t i o n .

" ( b )  U se  o f  I n t e r e s t  O n l y .  -  T h e  i n t e r e s t  p r o d u c e d  f r o m  t h e  
i n v e s t m e n t  o f  t h e  T r a n s - A l a s k a  P i p e l i n e  L i a b i l i t y  F u n d  b a l a n c e  t h a t  
i s  t r a n s f e r r e d  a n d  d e p o s i t e d  i n t o  t h e  O i l  S p i l l  L i a b i l i t y  T r u s t  
F u n d  u n d e r  s e c t i o n  8 1 0 2 ( a ) ( 2 ) ( B ) ( i i )  o f  t h e  O i l  P o l l u t i o n  A c t  o f  
19 9 0  [ P u b .  L .  1 0 1 - 3 8 0 ]  (43 U . S . C .  1653 n o t e )  a f t e r  J u n e  1 6 ,  1998
s h a l l  be t r a n s f e r r e d  a n n u a l l y  b y  t h e  N a t i o n a l  P o l l u t i o n  F u n d s  
C e n t e r  t o  t h e  D e n a l i  C o m m is s io n  f o r  a p r o g r a m ,  t o  be  d e v e l o p e d  i n  
c o n s u l t a t i o n  w i t h  t h e  C o a s t  G u a r d ,  t o  r e p a i r  o r  r e p l a c e  b u l k  f u e l  
s t o r a g e  t a n k s  i n  A l a s k a  w h ic h  a r e  n o t  i n  c o m p l i a n c e  w i t h  f e d e r a l  
l a w ,  i n c l u d i n g  t h e  O i l  P o l l u t i o n  A c t  o f  1990 [33 U . S . C .  2 7 0 1  e t  
s e q . ] ,  o r  S t a t e  l a w . "

[ F o r  t r a n s f e r  o f  a u t h o r i t i e s ,  f u n c t i o n s ,  p e r s o n n e l ,  a n d  a s s e t s  o f  
t h e  C o a s t  G u a r d ,  i n c l u d i n g  t h e  a u t h o r i t i e s  an d  f u n c t i o n s  o f  t h e  
S e c r e t a r y  o f  T r a n s p o r t a t i o n  r e l a t i n g  t h e r e t o ,  t o  t h e  D e p a r t m e n t  o f  
H o m e la n d  S e c u r i t y ,  an d  f o r  t r e a t m e n t  o f  r e l a t e d  r e f e r e n c e s ,  s e e  
s e c t i o n s  4 6 8 ( b ) ,  5 5 1 ( d ) ,  5 5 2 ( d ) ,  a n d  557 o f  T i t l e  6, D o m e s t i c  
S e c u r i t y ,  a n d  t h e  D e p a r t m e n t  o f  H o m e la n d  S e c u r i t y  R e o r g a n i z a t i o n  
P l a n  o f  N o ve m b e r 2 5 ,  2 0 0 2 ,  a s  m o d i f i e d ,  s e t  o u t  a s  a n o t e  u n d e r  
s e c t i o n  542 o f  T i t l e  6 . ]



D I S P O S I T I O N  OF FUND BALANCE 
S e c t i o n  8 1 0 2 ( a ) (2 )  o f  P u b .  L .  1 0 1 - 3 8 0 ,  a s  am ended b y  P u b .  L .  

1 0 5 - 2 7 7 ,  d i v .  A ,  S e c .  1 0 1 ( g )  [ t i t l e  I I I ,  S e c .  3 2 9 ( c ) ] ,  O c t .  2 1 ,  
1 9 9 8 ,  112 S t a t .  2 6 8 1 - 4 3 9 ,  2 6 8 1 - 4 7 1 ,  p r o v i d e d  t h a t :

" ( A )  R e s e r v a t i o n  o f  a m o u n t s .  -  T h e  t r u s t e e s  o f  t h e  T r a n s - A l a s k a  
P i p e l i n e  L i a b i l i t y  F u n d  ( h e r e a f t e r  i n  t h i s  s u b s e c t i o n  r e f e r r e d  t o  
a s  t h e  'T A P S  F u n d 1) s h a l l  r e s e r v e  t h e  f o l l o w i n g  a m o u n ts  i n  t h e  T A P S  
Fu n d  -

" ( i )  n e c e s s a r y  t o  p a y  c l a i m s  a r i s i n g  u n d e r  s e c t i o n  2 0 4 ( c )  o f  
t h e  T r a n s - A l a s k a  P i p e l i n e  A u t h o r i z a t i o n  A c t  (43  U . S . C .  1 6 5 3 ( c ) ) ;  
an d

" ( i i )  a d m i n i s t r a t i v e  e x p e n s e s  r e a s o n a b l y  n e c e s s a r y  f o r  a n d  
i n c i d e n t a l  t o  t h e  i m p l e m e n t a t i o n  o f  s e c t i o n  2 0 4 ( c )  o f  t h a t  A c t .  
" ( B )  D i s p o s i t i o n  o f  t h e  b a l a n c e .  -  A f t e r  t h e  C o m p t r o l l e r  G e n e r a l  

o f  t h e  U n i t e d  S t a t e s  c e r t i f i e s  t h a t  t h e  r e q u i r e m e n t s  o f  
s u b p a r a g r a p h  (A) h a v e  b e e n  m e t ,  t h e  t r u s t e e s  o f  t h e  T A P S  F u n d  s h a l l  
d i s p o s e  o f  t h e  b a l a n c e  i n  t h e  T A P S  F u n d  a f t e r  t h e  r e s e r v a t i o n  o f  
a m o u n ts  a r e  made u n d e r  s u b p a r a g r a p h  (A) b y  -

" ( i )  r e b a t i n g  t h e  p r o  r a t a  s h a r e  o f  t h e  b a l a n c e  t o  t h e  S t a t e  o f  
A l a s k a  f o r  i t s  c o n t r i b u t i o n s  a s  an  o w n e r  o f  o i l ,  w h i c h ,  e x c e p t  a s  
o t h e r w i s e  p r o v i d e d  u n d e r  a r t i c l e  I X ,  s e c t i o n  1 5 ,  o f  t h e  A l a s k a  
C o n s t i t u t i o n ,  s h a l l  be u s e d  f o r  t h e  r e m e d i a t i o n  o f  a b o v e - g r o u n d  
s t o r a g e  t a n k s ;  a n d  t h e n

" ( i i )  t r a n s f e r r i n g  and d e p o s i t i n g  t h e  r e m a i n d e r  o f  t h e  b a l a n c e  
i n t o  t h e  O i l  S p i l l  L i a b i l i t y  T r u s t  F u n d  e s t a b l i s h e d  u n d e r  s e c t i o n  
9 5 0 9  o f  t h e  I n t e r n a l  R e v e n u e  C o d e  o f  198 6  (26 U . S . C .  9 5 0 9 ) .
" ( C )  D i s p o s i t i o n  o f  t h e  r e s e r v e d  a m o u n t s .  -  A f t e r  p a y m e n t  o f  a l l  

c l a i m s  a r i s i n g  f r o m  a n  i n c i d e n t  f o r  w h i c h  f u n d s  a r e  r e s e r v e d  u n d e r  
s u b p a r a g r a p h  (A) an d  c e r t i f i c a t i o n  b y  t h e  C o m p t r o l l e r  G e n e r a l  o f  
t h e  U n i t e d  S t a t e s  t h a t  t h e  c l a i m s  a r i s i n g  f r o m  t h a t  i n c i d e n t  h a v e  
b e e n  p a i d ,  t h e  e x c e s s  a m o u n ts ,  i f  a n y ,  f o r  t h a t  i n c i d e n t  s h a l l  be 
d i s p o s e d  o f  a s  s e t  f o r t h  u n d e r  s u b p a r a g r a p h s  (A) a n d  ( B ) .

" ( D )  A u t h o r i z a t i o n .  -  The  a m o u n ts  t r a n s f e r r e d  a n d  d e p o s i t e d  i n  
t h e  F u n d  s h a l l  be  a v a i l a b l e  f o r  t h e  p u r p o s e s  o f  s e c t i o n  1012 o f  t h e  
O i l  P o l l u t i o n  A c t  o f  1990 [33 U . S . C .  2 7 1 2 ]  a f t e r  f u n d i n g  s e c t i o n s  
5001 [33 U . S . C .  2 7 3 1 ]  an d  8103  [4 3  U . S . C .  1651 n o t e ]  t o  t h e  e x t e n t  
t h a t  f u n d s  h a v e  n o t  o t h e r w i s e  b e e n  p r o v i d e d  f o r  t h e  p u r p o s e s  o f  
s u c h  s e c t i o n s . "

L I A B I L I T I E S  OF T R U S T E E S  OF T A P S  FUND 
S e c t i o n  8 1 0 2 ( a ) ( 5 ) (B) o f  P u b .  L .  1 0 1 - 3 8 0  p r o v i d e d  t h a t :  "Upon t h e  

e f f e c t i v e  d a t e  o f  t h e  r e p e a l  p u r s u a n t  t o  s u b p a r a g r a p h  (A) [ s e e  
E f f e c t i v e  D a t e  o f  1990  Amendment n o t e  a b o v e ] , t h e  t r u s t e e s  o f  t h e  
TA P S  F u n d  s h a l l  be r e l i e v e d  o f  a l l  r e s p o n s i b i l i t i e s  u n d e r  s e c t i o n  
2 0 4 ( c )  o f  t h e  T r a n s - A l a s k a  P i p e l i n e  A u t h o r i z a t i o n  A c t  [43  U . S . C .  
1 6 5 3 ( c ) ] ,  b u t  n o t  a n y  e x i s t i n g  l e g a l  l i a b i l i t y . "

P R E S E R V A T IO N  OF R IG H T S  AND R E M E D IE S  OF C O N TR IB U T O R S TO T A P S  FUND 
S e c t i o n  8 1 0 2 ( a )  (6) p r o v i d e d  t h a t :  " T h i s  s u b s e c t i o n  [ a m e n d in g  t h i s  

s e c t i o n  a n d  e n a c t i n g  p r o v i s i o n s  s e t  o u t  a s  n o t e s  a b o v e ]  i s  i n t e n d e d  
e x p r e s s l y  t o  p r e s e r v e  a n y  a n d  a l l  r i g h t s  a n d  r e m e d i e s  o f  
c o n t r i b u t o r s  t o  t h e  T A P S  F u n d  u n d e r  s e c t i o n  1491 o f  t i t l e  2 8 ,
U n i t e d  S t a t e s  C od e  (co m m o n ly  r e f e r r e d  t o  a s  t h e  ' T u c k e r  A c t ' ) . "

- S E C R E F -
S E C T IO N  R E F E R R E D  TO IN  OTHER S E C T IO N S  

T h i s  s e c t i o n  i s  r e f e r r e d  t o  i n  t i t l e  26 s e c t i o n  9 5 0 9 .
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- E X P C I T E -
T I T L E  43 -  P U B L IC  LANDS
C H A P TER  34 -  T R A N S - A L A S K A  P I P E L I N E

- H E A D -
S e c .  1 6 5 4 .  A n t i t r u s t  la w s  

- S T A T U T E -
T h e  g r a n t  o f  a r i g h t - o f - w a y ,  p e r m i t ,  l e a s e ,  o r  o t h e r  

a u t h o r i z a t i o n  p u r s u a n t  t o  t h i s  c h a p t e r  s h a l l  g r a n t  no im m u n i t y  f r o m  
t h e  o p e r a t i o n  o f  t h e  F e d e r a l  a n t i - t r u s t  l a w s .

-S O U R C E -
( P u b . L .  9 3 - 1 5 3 ,  t i t l e  I I ,  S e c .  2 0 5 ,  N o v .  1 6 ,  1 9 7 3 ,  87 S t a t .  5 8 8 . )  

- R E F T E X T -
R E F E R E N C E S  IN  T E X T  

T h e  F e d e r a l  a n t i t r u s t  l a w s ,  r e f e r r e d  t o  i n  t e x t ,  a r e  c l a s s i f i e d  
g e n e r a l l y  t o  c h a p t e r  1 ( S e c .  1 e t  s e q . )  o f  T i t l e  1 5 ,  Commerce an d  
T r a d e .

- E n d -

- C I T E -
43 USC S e c .  1655  0 1 / 1 9 / 0 4

- E X P C I T E -
T I T L E  43 -  P U B L IC  LANDS
C H A P T E R  34 -  T R A N S - A L A S K A  P I P E L I N E

-H E A D -
S e c .  1 6 5 5 .  R o a d s  a n d  a i r p o r t s  

- S T A T U T E -
A r i g h t - o f - w a y ,  p e r m i t ,  l e a s e ,  o r  o t h e r  a u t h o r i z a t i o n  g r a n t e d  

u n d e r  s e c t i o n  1652 (b)  o f  t h i s  t i t l e  f o r  a r o a d  o r  a i r s t r i p  a s  a 
r e l a t e d  f a c i l i t y  o f  t h e  t r a n s - A l a s k a  p i p e l i n e  may p r o v i d e  f o r  t h e  
c o n s t r u c t i o n  o f  a p u b l i c  r o a d  o r  a i r s t r i p .

- S O U R C E -
( P u b .  L .  9 3 - 1 5 3 ,  t i t l e  I I ,  S e c .  2 0 6 ,  N o v .  1 6 ,  1 9 7 3 ,  87 S t a t .  5 8 8 . )  

- E n d -

- C I T E -
43 USC S e c .  1656  0 1 / 1 9 / 0 4

- E X P C I T E -
T I T L E  43 -  P U B L IC  LANDS
C H A P T E R  34 -  T R A N S - A L A S K A  P I P E L I N E

-H E A D -
S e c .  1 6 5 6 .  C i v i l  p e n a l t i e s

-  £.TrTT F  -
(a)  P e n a l t y

E x c e p t  a s  p r o v i d e d  i n  s u b s e c t i o n  ( c ) (4 )  o f  t h i s  s e c t i o n ,  t h e  
S e c r e t a r y  o f  t h e  I n t e r i o r  may a s s e s s  a n d  c o l l e c t  a c i v i l  p e n a l t y  
u n d e r  t h i s  s e c t i o n  w i t h  r e s p e c t  t o  a n y  d i s c h a r g e  o f  o i l  -

(1)  i n  t r a n s i t  f r o m  f i e l d s  o r  r e s e r v o i r s  s u p p l y i n g  o i l  t o  t h e



(2)  d u r i n g  t r a n s p o r t a t i o n  t h r o u g h  t h e  t r a n s - A l a s k a  p i p e l i n e  o r  
h a n d l i n g  a t  t h e  t e r m i n a l  f a c i l i t i e s ,  t h a t  c a u s e s  dam age t o ,  o r  
t h r e a t e n s  t o  d a m a g e ,  n a t u r a l  r e s o u r c e s  o r  p u b l i c  o r  p r i v a t e  
p r o p e r t y .

(b) P e r s o n s  l i a b l e
I n  a d d i t i o n  t o  t h e  p e r s o n  c a u s i n g  o r  p e r m i t t i n g  t h e  d i s c h a r g e ,  

t h e  o w n e r o r  o w n e r s  o f  t h e  o i l  a t  t h e  t im e  t h e  d i s c h a r g e  o c c u r s  
s h a l l  be j o i n t l y ,  s e v e r a l l y ,  a n d  s t r i c t l y  l i a b l e  f o r  t h e  f u l l  
am ount o f  p e n a l t i e s  a s s e s s e d  p u r s u a n t  t o  t h i s  s e c t i o n ,  e x c e p t  t h a t  
t h e  U n i t e d  S t a t e s  an d  t h e  s e v e r a l  S t a t e s ,  a n d  p o l i t i c a l  
s u b d i v i s i o n s  t h e r e o f ,  s h a l l  n o t  be  l i a b l e  u n d e r  t h i s  s e c t i o n .
( c )  Am ount

(1 )  T h e  am o un t o f  t h e  c i v i l  p e n a l t y  s h a l l  n o t  e x c e e d  $ 1 , 0 0 0  p e r  
b a r r e l  o f  o i l  d i s c h a r g e d .

(2 )  I n  d e t e r m i n i n g  t h e  am o un t o f  c i v i l  p e n a l t y  u n d e r  t h i s  
s e c t i o n ,  t h e  S e c r e t a r y  s h a l l  c o n s i d e r  t h e  s e r i o u s n e s s  o f  t h e  
d a m a g e s  f r o m  t h e  d i s c h a r g e ,  t h e  c a u s e  o f  t h e  d i s c h a r g e ,  a n y  h i s t o r y  
o f  p r i o r  v i o l a t i o n s  o f  a p p l i c a b l e  r u l e s  a n d  l a w s ,  a n d  t h e  d e g r e e  o f  
s u c c e s s  o f  a n y  e f f o r t s  b y  t h e  v i o l a t o r  t o  m i n i m i z e  o r  m i t i g a t e  t h e  
e f f e c t s  o f  s u c h  d i s c h a r g e .

( 3 )  T h e  S e c r e t a r y  may r e d u c e  o r  w a i v e  t h e  p e n a l t y  im p o s e d  u n d e r  
t h i s  s e c t i o n  i f  t h e  d i s c h a r g e  w as s o l e l y  c a u s e d  b y  a n  a c t  o f  w a r ,  
a c t  o f  G o d, o r  t h i r d  p a r t y  a c t i o n  b e y o n d  t h e  c o n t r o l  o f  t h e  p e r s o n s  
l i a b l e  u n d e r  t h i s  s e c t i o n .

(4 )  No c i v i l  p e n a l t y  a s s e s s e d  b y  t h e  S e c r e t a r y  p u r s u a n t  t o  t h i s  
s e c t i o n  s h a l l  be  i n  a d d i t i o n  t o  a p e n a l t y  a s s e s s e d  p u r s u a n t  t o  
s e c t i o n  1 3 2 1 ( b )  o f  t i t l e  3 3 .
(d)  P r o c e d u r e s

A c i v i l  p e n a l t y  may be  a s s e s s e d  a n d  c o l l e c t e d  u n d e r  t h i s  s e c t i o n  
o n l y  a f t e r  n o t i c e  a n d  o p p o r t u n i t y  f o r  a h e a r i n g  on t h e  r e c o r d  i n  
a c c o r d a n c e  w i t h  s e c t i o n  554 o f  t i t l e  5 .  I n  a n y  p r o c e e d i n g  f o r  t h e  
a s s e s s m e n t  o f  a c i v i l  p e n a l t y  u n d e r  t h i s  s e c t i o n ,  t h e  S e c r e t a r y  may 
i s s u e  s u b p o e n a s  f o r  t h e  a t t e n d a n c e  a n d  t e s t i m o n y  o f  w i t n e s s e s  an d  
t h e  p r o d u c t i o n  o f  r e l e v a n t  p a p e r s ,  b o o k s ,  a n d  d o c u m e n t s  a n d  may 
p r o m u l g a t e  r u l e s  f o r  d i s c o v e r y  p r o c e d u r e s .  A n y  p e r s o n  who r e q u e s t e d  
a h e a r i n g  w i t h  r e s p e c t  t o  a c i v i l  p e n a l t y  u n d e r  t h i s  s u b s e c t i o n  a n d  
who i s  a g g r i e v e d  b y  a n  o r d e r  a s s e s s i n g  t h e  c i v i l  p e n a l t y  may f i l e  a 
p e t i t i o n  f o r  j u d i c i a l  r e v i e w  o f  s u c h  o r d e r  w i t h  t h e  U n i t e d  S t a t e s  
C o u r t  o f  A p p e a l s  f o r  t h e  D i s t r i c t  o f  C o l u m b i a  c i r c u i t  o r  f o r  a n y  
o t h e r  c i r c u i t  i n  w h i c h  s u c h  p e r s o n  r e s i d e s  o r  t r a n s a c t s  b u s i n e s s .  
S u c h  a p e t i t i o n  may o n l y  be  f i l e d  w i t h i n  t h e  3 0 - d a y  p e r i o d  
b e g i n n i n g  on t h e  d a t e  t h e  o r d e r  m a k in g  s u c h  a s s e s s m e n t  w as i s s u e d .
(e)  S t a t e  la w

(1)  N o t h i n g  i n  t h i s  s e c t i o n  s h a l l  be  c o n s t r u e d  o r  i n t e r p r e t e d  a s  
p r e e m p t i n g  a n y  S t a t e  o r  p o l i t i c a l  s u b d i v i s i o n  t h e r e o f  f r o m  i m p o s i n g  
a n y  a d d i t i o n a l  l i a b i l i t y  o r  r e q u i r e m e n t s  w i t h  r e s p e c t  t o  t h e  
d i s c h a r g e ,  o r  t h r e a t  o f  d i s c h a r g e ,  o f  o i l  o r  o t h e r  p o l l u t i o n  b y  
o i l .

( 2 )  N o t h i n g  i n  t h i s  s e c t i o n  s h a l l  a f f e c t  o r  m o d i f y  i n  a n y  w ay t h e  
o b l i g a t i o n s  o r  l i a b i l i t i e s  o f  a n y  p e r s o n  u n d e r  o t h e r  F e d e r a l  o r  
S t a t e  l a w ,  i n c l u d i n g  common l a w ,  w i t h  r e s p e c t  t o  d i s c h a r g e s  o f  o i l .

- S O U R C E -
( P u b .  L .  9 3 - 1 5 3 ,  t i t l e  I I ,  S e c .  2 0 7 ,  a s  a d d e d  P u b .  L .  1 0 1 - 3 8 0 ,  

t i t l e  V I I I ,  S e c .  8 2 0 2 ,  A u g .  1 8 ,  1 9 9 0 ,  104 S t a t .  5 7 1 . )

t ra n s -A la s k a  p ip e l in e ;  or

[ S C 1 -
E F F E C T I V E  DATE

S e c t i o n  a p p l i c a b l e  t o  i n c i d e n t s  c c c u r r i r . g  a f t e r  A u g .  1 8 ,  1 9 9 0 ,  
s e e  s e c t i o n  1020 o f  P u b .  L .  1 0 1 - 3 8 0 ,  s e t  o u t  a s  a n o t e  u n d e r  
s e c t i o n  2 7 0 1  o f  T i t l e  3 3 ,  N a v i g a t i o n  a n d  N a v i g a b l e  W a t e r s .

- S E C R E F -



S E C T IO N  R E F E R R E D  TO IN  O TH ER S E C T IO N S  
T h i s  s e c t i o n  i s  r e f e r r e d  t o  i n  t i t l e  26 s e c t i o n  9 5 0 9 .

E n d -

HEA D -
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4/7/11

A M E N D M E N T

TO: CSHB 215( ), Draft Version "I"

O FFER ED  IN TH E H O U SE  BY

1 Page 6, line 19:

2 Delete "Ib}"

3 Insert ”{c}"

4

5 Page 6, line 20:

6 Delete all material and insert:

7 "* Sec. 6. AS 38.35.200 is amended by adding a new subsection to read:"

8 '

9 Page 6, line 21:

10 Delete "(b)"

11 Insert "(c)"

L - 1 -



OFFERED IN THE HOUSE BY

TO: CSHB 215( ), Draft Version "I"

1 Page 1, line 2:

2 Delete "and"
3

4 Page 1, line 4, following "corridor":
5 I n s e r t a n d  providing for an effective date"

6

7 Page 7, following line 10:

8 Insert a new bill section to read:

9 "* Sec. 8. This Act takes effect immediately under AS 01.10.070(c)."

27.-LS0741VL2
Bullock

4/7/11

A M E N D M E N T

L - I -



1

2

3

4

5

6

7

8

9

10

11

12

13

14

Page 6, line 21, following "law":

Insert "and except for an action described in (c) of this section"

Page 7, following line 5:

Insert a new bill section to read:

"* Sec. 7. AS 38.35.200 is amended by adding a new subsection to read:

(c) An appeal of a permitting decision by the Department of Environmental 

Conservation under AS 46.03 or AS 46.14 that is made under authority delegated to 

the Department of Environmental Conservation by the United States Environmental 

Protection Agency is not

(1) subject to the limitation in (a)(2) o f this section;

(2) included in the actions described in (b) o f this section."

Renumber the following bill section accordingly.

27-LS0741M.3
Bullock

4/8/11

A M E N D M E N T

OFFERED IN THE HOUSE B Y '

TO: CSHB 215( ), Draft Version "I"

L -1-



Hlasfea i§>tate legislature
State Capitol, Room 208 
Juneau, Alaska 99801-1182 
Phone: 907-465-3779 
Fax: 907-465-2833 
ToU Free: 800-469-3779

145 Main St. Loop 
Second Floor 

Kenai, Alaska 99611 
Phone: 907-283-7223 

Fax: 907-283-7184

R e p r e s e n t a t iv e  M ik e  C h e n a u l t

S p e a k e r  o f  t h e  H o u s e  
SECTIONAL ANALYSIS

HOUSE BILL 215: “An Act relating to the judicial review o f a right-of-way lease or the 
development or construction o f  an oil or gas pipeline on state land; and relating to the 
lease o f  a right-of-way by the Alaska Housing finance Corporation for a gas pipeline 
transportation corridor. ”

Section 1: Amends AS 38.34.050(g), Cooperation and access to information. Adds 
language that excludes covenants found in AS 38.35.120(a) (1), (2) and (5) from the 
covenants required to be included in the lease. These covenants refer to a common 
carrier pipeline which is not applicable to the AGDC (Alaska Gasline Development 
Corporation) proposal. The AGDC gas pipeline proposal is to be that of a contract 
carrier. Without the removal o f the specific covenants, AGDC will be impacted in its 
ability to finance the project.

Also adds language that a right-of-way lease is valid and of legal effect notwithstanding 
AS 38.35-120(b). This allows AGDC to continue its work through the summer under the 
assumption that AGDC has the ability to operate under this take or pay approach.

Section 2: Amends AS 38.35.100(d), Decision on application. Conforming language to 
note the changes found in Section 1.

Section 3: Amends AS 38.35.120(a), Covenants required to be included in lease. 
Conforming language to note the changes found in Section 1.

Section 4: Amends AS 38.35.120(b), Covenants required to be included in lease. 
Conforming language to note the changes found in Section 1.

Section 5: Amends AS 38.35.200(a), Judicial review of decisions of commissioner on 
application. Adds language that is intended to limit the ability of those with objections to 
natural gas pipeline construction to stop necessary projects. Allows a competing 
applicant or a person with a direct financial interest affected by the lease o f a right-of- 
way to raise an objection within 60 days of the application or 60 days after the effective 
date of this legislation. Allows an applicant standing to seek judicial review anytime in 
the process.
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Section 6: Adds a new subsection to AS 38.35.200, Judicial review of decisions of 
commissioner on application. This subsection (c) is modeled after the Trans-Alaska 
Pipeline Authorization Act provision to foreclose lawsuits against any phase of 
development and/or construction. This subsection only allows those who have standing 
to bring about an action alleging that an action will deny rights under the state 
Constitution or challenging the invalidity o f this section. The complaint must be filed in 
a state Superior Court and the court may not grant injunctive relief with the exception of 
a final judgment.

Section 7: Amends uncodified law by adding a new section for Revisor’s Instructions. 
Changes the catch line of AS 38.35.200 from “Judicial review of decisions of 
commissioner on application” to “Judicial review.”

2



A p r i l  8 ,  2 0 1 1

TO: Representative Gatto

Chairman of Alaska House Judiciary Committee

Dear Chairman Gatto:

This note is in follow-up to my brief testimony on Wednesday (April 6 , 
2 0 1 1 ) before the House Judiciary Committee concerning the original 
version of HB 2 1 5  (available thru BASIS).

Version I of HB 2 1 5  that was introduced at the Committee hearing (still 
not available on the Bill Status portion of BA SIS) is different then the 
Bill package I was asked to review. In addition to the earlier 
provisions that modify the judicial review restrictions, the bill would 
exempt the A H FC  gas pipeline from the rights-of-way covenants 
addressing common carriage, pipeline interconnection, and availability 
of delivery points.

I myself and ANGDA are not involved with, nor do we have any 
information on, the in-state bullet line project (“A SA P ”) of A H F C ’s 
subsidiary AGDC. Since the Committee Substitute Bill focuses 
entirely on and affects only the A H FC in-state gas pipeline, I don’t 
believe I have any comments to offer to supplement Mr. Fauske’s 
testimony.

As I indicated to you ANGDA obtained a “conditional” State Rights-Of- 
Way for a gas spur pipeline between Glennallen and Palmer. Our 
experience under the ROW Leasing Act was a positive one, and in



particular, the public process involved improved several aspects of the 
pipeline design and alignment.

In 2 0 0 6  ANGDA worked with the RCA  to draft revisions of the Alaska 
Pipeline Act’s (AS 4 2 .0 6 ) open season provisions. The “unworkable” 
nature of this detailed portion of A S 4 2 .0 6 .2 4 0 (f) was first highlighted 
in the remarks of former Alaska Attorney Generals Charlie Cole before 
the July 2 8 , 2 0 0 4 , LB&A hearing on stranded gas. A summary of the 
issues and history is contained in the RCA  letter to then Governor 
Murkowski dated February 2 8 , 2 0 0 6 . Ultimately, the framework for 
conducting a gas pipeline open season is the decisive element in 
providing open access and consumer benefits. Initially ANGDA  
proposed that rather than repeal the problematic sections, that public 
corporations be exempted from the provisions, in reliance on the fact 
that public corporations of the State act in the public interest by their 
very nature. To my knowledge no change in statute has been made.

I do not wish to testify at the hearing this afternoon, but I can be 
available for questions if the Committee wishes.

Harold Heinze 

C E O  of ANGDA
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M E M O R A N D U M April 7.2011

SU B JE C T:

TO :

FR O M :

Judicial review o f a right-of-way lease in HB 215 
(Work Order No. 27-LS0741\M)

Representative Beth Kerttula 
Attoij Hannah McCarty^

Legislative Counsel

You asked whether the limitations on the judicial review o f a right-of-way lease under 
AS 38.35 by the amendment to AS 38.35.200 in HB 215 are constitutional under art. 
VIII, sec. 2, Constitution o f the State o f Alaska, with respect to the disposal o f public 
land.

You also asked whether the bill compromises the Alaska Pollutant Discharge Elimination 
System (APDES) primacy under the Clean Water Act. You wrote that the Clean Water 
Act (CWA) requires states to have judicial review o f water permits in order to qualify for 
primacy in handling CWA permits.

As a preliminary note, the statute that is amended in HB 215 was enacted in 1973 and 
apparently has never been the subject o f litigation or addressed in an opinion by the 
attorney general.

In its current form, AS 38.35.200(a) limits standing to object to a right-of-way lease 
application decision by the commissioner of natural resources (commissioner) to an 
applicant, competing applicant, or a person that has a financial interest affected by the 
lease. T he subsection also limits the period for raising the objection to 60 days after the 
commissioner files the notice stating that an application for a right-of-way lease has been 
received. In its current form. AS 38.35.200(b) limits the grounds for judicial review to 
the failure to follow the procedures in AS 38.35 or "abuse o f discretion so capricious, 
arbitrary, or confiscatory as to constitute a denial o f due process."

A pplicability of art. V III, see. 10 of the Alaska constitution

The amendment to AS 38.35.200(a) in sec. 1 of HB 215 makes editorial changes, but not 
substantiv e changes to the designation o f the persons that may raise an objection. The 
60-day period following publication o f the notice under AS 38.05.070 for raising an 
objection to a riuht-of-wa> application decision continues for a notice published after the



Representative Beth K crttula
April 7, 2011
Page 2

effective date o f the Act. However, the language "within the la te r of 60 days a fte r the 
effective date of this Act o r [OF] the publication o f notice" could be interpreted to 
extend a 60-day period that began before the effective date o f  the Act until 60 days after 
the effective date, or to add a 60-day period to a period that expired before the effective 
date. 1 do not know from the language o f  the bill what the intent is. Perhaps the "the 
la ter o f ' language may have been intended to be "the earlie r of." You may wish to 
clarify the intent o f the timing provision with the sponsor.

Article VIII, sec. 10, Constitution o f the State o f Alaska, prohibits leases o f state lands 
"without prior public notice and other safeguards o f the public interest as may be 
prescribed by law." AS 38.35.020 authorizes the commissioner to grant a noncompetitive 
right-of-way lease. The requirements that must be met to be eligible for a right-of-way 
lease are within AS 38.35, as well as the process for applying. A person seeking a right- 
of-way lease begins the process by filing an application1 that is followed by the 
publication o f a notice stating that an application has been received.2 It is the publication 
o f this notice that starts the 60-day period for raising an objection.

Consistent with the requirements in art. VIII, sec. 10 o f the constitution, the legislature 
required prior public notice before the approval o f a lease application. However, 
although the notice is public, only a person that applied for the lease, a competing 
applicant, or a person with financial interest affected by the lease has standing to object.
I do not know whether a court would find that adequate safeguards o f the public interest 
are present in this process. However, considering the narrow scope o f AS 38.35, the 
legislative declaration o f  policy in AS 38.35.010, the limited number o f persons that 
qualify to apply and be granted a lease, and the policy to encourage the development o f 
the state's resources in art. VIII, sec. 1, Constitution o f the State o f Alaska, I expect the 
court would defer to the legislature and the discretion o f the commissioner so far as the 
amendment to AS 38.35.200 in HB 215 applies to the grant o f a right-of-way.

T he lim itations applicable  to the challenge of an approval, perm it, license, 
certificate, o r o th e r au th o rity

The issues raised by the limitation on the judicial review o f an approval, lease, license, or 
other authority in AS 38.35.200(a)(2), as added by IIB 215, arc different from the land 
issues. AS 38.35 addresses rights-of-way on state land for construction o f an oil or gas 
pipeline and the policy expressed in that chapter, as noted above, is to encourage the 
development of the state's resources. There is a certain logic when considering the 
impact o f a right-of-way application to limit objections to those raised by the persons 
identified in AS 38.35.200(a), both in current law and as amended in HB 215. The 
persons identified have a direct interest in the grant o f  a lease, either because each is 
attempting to receive a lease or because the person has a financial interest directly 
affected by the lease. However, the impacts o f the authorizations in AS 38.35.200(a)(2)

AS 38.35.050.
\S  iX .5 : \0 /0



that are added by HB 215 are broader. Whereas the policy decision to limit objections to 
the right-of-way may be limited because of the policy to develop resources, the 
environmental impacts are broader and may directly affect many more persons.

You expressed concern that limiting the review o f approvals, leases, licenses, or other 
authorizations to those identified in AS 38.35.200(a) as it currently reads and as amended 
by HB 215 may compromise the state's primacy under the Clean Water Act to administer 
the APDES. Under 40 C.F.R. 123.27, a state must have remedies available for violations 
o f state program requirements related to water programs. The requirements in 40 C.F.R. 
123.27 relevant to AS 38.35.200 as amended in HB 215 are as follows:

(a) Any State agency administering a program shall have available the 
following remedies for violations o f State program requirements:

(1) To restrain immediately and effectively any person by order or by suit 
in State court from engaging in any unauthorized activity which is 
endangering or causing damage to public health or the environment;

Note: Paragraph (a)(1) requires that States have a mechanism (e.g., 
an administrative cease and desist order or the ability to seek a temporary 
restraining order) to stop any unauthorized activity endangering public 
health or the environment.

(2) To sue in courts o f  competent jurisdiction to enjoin any threatened or 
continuing violation o f any program requirement, including permit 
conditions, without the necessity o f a prior revocation of the permit[.j

R e p re s e n ta t iv e  B e th  K e r t tu la
A p ri l  7, 2011
P ag e  3

(d) Any State administering a program shall provide for public 
participation in the State enforcement process by providing either:

(1) Authority which allows intervention as o f right in any civil or 
administrative action to obtain remedies specified in paragraphs (a)(1). (2) 
or (3) o f  this section by any citizen having an interest
which is or may be adversely affected; or

(2) Assurance that the State agency or enforcement authority will:

(i) Investigate and provide written responses to all citizen complaints 
submitted pursuant to the procedures specified in § 123.26(b)(4);

(ii) Sot oppose intervention by any citizen when permissive intervention 
may he authorized by statute, rule, or regulation: and
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(iii) Publish notice o f and provide at least 30 days for public comment on 
any proposed settlement o f a State enforcement action.

(Emphasis added.)

Based on the federal requirements for a state National Pollutant Discharge Elimination 
System (NPDES) program, such the APDES. it is likely that the amendment to 
AS 38.35.200 in HB 215 would be in conflict with the requirements for a state program 
because o f the limitations on who may bring an action under AS 38.35.200 and the 
limited subject matter o f that language. In other words, the standing and other limitations 
in the amendments to AS 28.35.200 in HB 215 could compromise APDES primacy to the 
extent they are inconsistent with the federal requirements for a state program.

If  I may be o f further assistance, please advise.

DMBdjw 
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