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R e p r e s e n t a t i v e  C a t h y  M u n o z

M E M O R A N D U M

TO:

CC:

FROM:

DATE:

RE:

Please schedule HB 171 -  M isdemeanor Arrests in House Judiciary for hearing at your earliest 
convenience.

Attached to this memo please find the following documents

•  HB 171 -  M isdem eanor Arrests
•  Sponsor Statement
•  Correspondence from D epartm ent of Law
• Legislative Research Report
•  Support Letters
•  Expected Testimony

o M ark M ew, C hief o f  Police, Anchorage Police Department
o Greg Browning, C hief o f  Police, Juneau Police Department
o Laren Zager, C hief o f Police, Fairbanks Police Department
o Tom Clemons, C hief o f Police, Seward Police & President o f  the State Chiefs

•  Office Contact: Kendra Kloster, 465-4712, Kendra kloster@ legis.state.ak.us

Thank You.

Representative Carl Gatto 
Judiciary Chair

Sarah M unson 
Judiciary Committee Aide

Representative

March 9, 201

HB 171 Hearing Request

S t a t e  C a p i t o l  • J u n e a u ,  A l a s k a  9 9 8 0 1 - 1 1 8 2  • ( 9 0 7 )  4 6 5 - 3 7 4 4  • F a x  ( 9 0 7 )  4 6 5 - 2 2 1 3  
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R e p r e s e n t a t i v e  C a t h y  M u n o z

H B  1 7 1 : M i s d e m e a n o r  A r r e s t

A l a s k a  l a w  a l l o w s  a  p e a c e  o f f i c e r  t o  a r r e s t  f o r  a  f e lo n y  w i t h o u t  a  w a r r a n t  

a n d  to  m a k e  m a n d a t o r y  a r r e s t s  i n  a n y  c i r c u m s t a n c e  i n v o l v in g  d o m e s t i c  

v i o l e n c e ,  v i o l a t i o n  o f  a  p r o t e c t iv e  o r d e r  a n d  v i o l a t i o n s  o f  c o n d i t i o n s  o f  

r e le a s e .  H o w e v e r ,  n o t  a l l  c r im in a l  a c t i o n s  f i t  in to  t h e s e  c a te g o r i e s  in  w h i c h  

q u i c k  a c t i o n s  b y  p e a c e  o f f i c e r s  a r e  a l lo w e d .

M a n y  s c e n a r i o s  s u r r o u n d i n g  c r im in a l  a c t s  a g a i n s t  a  p e r s o n ,  l i s t e d  u n d e r  A S

1 1 .4 1  i n c l u d i n g  a s s a u l t  a n d  s e x u a l  a s s a u l t ,  d o  n o t  h a p p e n  w i t h i n  s i g h t  o f  a  

p e a c e  o f f ic e r .  I n  t h e  c i r c u m s t a n c e  o f  a  m i s d e m e a n o r  a s s a u l t  c o m m i t t e d  

o u t s i d e  o f  t h e  p e a c e  o f f i c e r ’s p r e s e n c e  w h e r e  p r o b a b l e  c a u s e  f o r  a n  a r r e s t  is  

d e t e r m in e d ,  a n  o f f i c e r  m a y  n o t  a r r e s t  w i t h o u t  f i r s t  o b t a i n i n g  a  w a r r a n t  f r o m  

t h e  d i s t r i c t  a t t o r n e y .  W e  t r u s t  p e a c e  o f f i c e r s  to  p r o t e c t  a n d  s e r v e  th e  

c o m m u n i ty ,  a n d  in  c e r t a i n  c i r c u m s t a n c e s  b a r r i e r s  a r e  p u t  f o r th  w h i c h  d o  n o t  

a l l o w  p e a c e  o f f i c e r s  t o  r e m o v e  i n d i v id u a l s  f r o m  th e  s c e n e  w h o  b r in g  

im m e d ia t e  h a r m  t o  o th e r s .

T h i s  l e g i s l a t i o n  w a s  b r o u g h t  to  m y  a t t e n t i o n  a t  t h e  r e q u e s t  o f  t h e  J u n e a u  

P o l i c e  D e p a r t m e n t  a n d  h a s  r e c e i v e d  s u p p o r t  f r o m  p o l i c e  d e p a r t m e n t s  a c r o s s  

t h e  s t a t e .  H B 1 7 1  w i l l  e x p a n d  t h e  p r o t e c t io n s  f o r  i n d i v id u a l s  b y  a l l o w i n g  a  

p e a c e  o f f i c e r  t o  a r r e s t  f o r  m i s d e m e a n o r  c r im e s  a g a i n s t  a  p e r s o n  n o t  

c o m m i t t e d  in  t h e i r  p r e s e n c e  i f  p r o b a b le  c a u s e  c a n  b e  d e t e r m in e d .



FISCAL NOTE

S T A T E  O F  A L A S K A
2011 L E G IS L A T IV E  SESSIO N

Identifier (file name) HB171-DPS-DET-03-04-11

Sponsor
Requester

Representative Munoz
House judiciary

Dept. Affected_____

Fiscal Note Number
Bill Version
() Publish Date

HB171

Public Safety
Title "An Act relating to arrests without warrants by peace officers

for certain misdemeanors."
Appropriation Alaska State Troopers 
Allocation A S T  Detachments

OMB Component Number 2325

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.

Appropriation
Required Information

OPERATING EXPENDITURES FY 2012 FY 2012 FY 2013 FY 2014 FY 2015 FY 2016 FY 2017
Personal Services
Travel
Services
Commodities
Capital Outlay
Grants
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0 0.0

CAPITAL EXPENDITURES | I I I

CHANGE IN 
REVENUES

FUND SOURCE______________________________________________________ (Thousands of Dollars)
1002 Federal Receipts
1003 G F Match
1004 G F
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other (please identify)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2011) cost 

POSITIONS
Full-time
Part-time
Temporary

Why this fiscal note differs from previous version (if initial version, please note as such)
Not applicable, initial version.

Prepared by Lt. Rodney Dial  Phone (907) 247-4480
Division Alaska State Troopers____________________________________________________  Date/Time 3/7/11 3:00 PM

Approved by Joseph Masters, Commissioner____________________________________________  Date 3/8/2011_______
Department of Public Safety_______________________________________________

(Revised 1/27/2011 OMB) Page 1 of 2



F IS C A L  N O T E

Analysis

S T A T E  O F  A L A S K A  B IL L  NO . HB171

2011 L E G IS L A T IV E  SESSIO N

Th is legislation would am end A S  12.25.030(b) by allowing a peace officer to arrest for a m isdem eanor crime against a 
person listed under A S  11.41; not committed in their presence.

W hile this legislation will likely result in more arrests, it will not increase the number of reports generated, and / or referrals 
made to the department of law. Additionally, the increase in arrests may be offset by a decrease in the number of 
subpoenas and warrants served.

It is not estimated that this bill will significantly increase the workload of the division of A la ska  State Troopers. There is no 
fiscal cost to the A S T  a s  a result of this legislation.



FISCAL NOTE

S T A T E  O F  A L A S K A
2011 L E G IS L A T IV E  SESSIO N

Identifier (file name) HB171-DOA-PDA-3-24-11 Dept. Affected_____

Fiscal Note Number
Bill Version
() Publish Date

HB171\B

Administration
Title

Sponsor
Requester

An Act relating to arrests without warrants by peace officers... Appropriation
________ Allocation Public Defender Agency

Legal and Advocacy Services

Representative Munoz by request
House Judicial OMB Component Number 1631

Expenditures/Revenues (Th ou sands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.

Appropriation
Required Information

O PERATING  EXPEN D ITU R ES FY  2012 F Y  2012 FY  2013 FY  2014 FY  2015 FY  2016 F Y  2017
Personal Services
Travel
Services
Commodities
Capital Outlay
Grants
Miscellaneous

TO TA L O PERATING **** **** **** **** **** **** ****

|CAPITAL EX P EN D ITU R ES

CHAN GE IN 
REV EN U ES

FUND SO U R C E _____________________________________________________ (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other (please identify)

TO TA L **** **** **** **** **** **** ****

Estimate of any current year (FY2011) cost

PO SITIO NS
Full-time
Part-time
Temporary

Why this fisca l note differs from previous version (if initial version, please note as such)

Prepared by Quinlan Steiner  Phone 907 334-4414
Division Public Defender Agency  Date/Time 3/24/11 10:45 AM

Approved by John Cramer, Deputy Commissioner_______________________________________  Date 3/24/2011_______
Department of Administration_____________________________________________

(Revised 1/27/2011 OMB) Page 1 o f 2



F IS C A L  N O T E

Analysis

S T A T E  O F  A L A S K A  B IL L  N O . HB171\B

2011 L E G IS L A T IV E  SESSIO N

This bill am ends A.S. 12.25.030 to perm it a w arrantless arrest for all m isdem eanor cases under A.S. 11.41. This bill is 
expected to im pact the review  and investigation preceding arrest decisions in these cases. It is anticipated that this 
will im pact the num ber o f a rre sts , though it is not possible to reliably predict the fiscal impact. The Agency, 
therefore, subm its an indeterm inate fiscal note.

(Revised 1/27/2011 OMB) Page 2 of 2



FISCAL NOTE
S T A T E  O F A L A S K A
2011 L E G IS L A T IV E  SESSION

Identifier (file name) HB171-DOC-OC-Q3-18-11 Dept. Affected_____

Fiscal Note Number
Bill Version
() Publish Date

HB171
2/25/2011

DOC
Title "An Act relating to arrests without warrants by peace officers for Appropriation

Allocation
Administration & Support 

Office of the Commissioner
Sponsor
Requester

Representative Munoz
House Judiciary Committee OMB Component Number 694

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.

Appropriation
Required Information

O PERATIN G  EXPEN D ITU R ES F Y  2012 FY  2012 F Y  2013 FY  2014 F Y  2015 F Y  2016 FY  2017
Personal Services
Travel
Services
Commodities
Capital Outlay
Grants
Miscellaneous

TO TA L O PERATING ** ** ** ** ** ** **

C A P ITA L EXPEN D ITU R ES 0.0 0.0 0.0 0.0 0.0 0.0 | 0.0
c h a n g e  InI.....
R EV EN U ES

FUND SO U R C E (Thousands of Dollars)
1002 Federal Receipts
1003 G F Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other (please identify)
TO TA L ** ** ** ** ** ** **

Estimate of any current year (FY2011) cost 

PO SITIO N S

0.0

Full-time
Part-time
Temporary

Why this fiscal note differs from previous version (if initial version, please note as such)

Leslie Houston, DirectorPrepared by 
Division

Approved by Joseph D. Schmidt, Commissioner

Phone 465-3339
Dept, of Corrections - Administrative Services Date/Time 3/19/11 12:00 PM

Date 3/19/2011
Dept, of Corrections

(Revised 1/27/2011 OMB) Page 1 of 2



F IS C A L  N O T E

Analysis

S T A T E  O F A L A S K A  B IL L  NO. HB171

2011 L E G IS L A T IV E  SESSIO N

HB 171 am ends AS 12.25.030(b) by allow ing a peace officer to make an arrest fo r m isdem eanor offenses against 
persons listed under AS 11.41; not com m itted in the presence of the peace officer.

Passage of this legislation would result in an increase in arrests and therefore an increase in booking and housing of 
ind ividuals at Dept of Corrections pretrial facilities, com m unity and regional jails.

D epartm ent of Corrections is unable to determ ine the fiscal im pacts of the passage of this legislation, as we cannot 
estim ate the total num ber of actual violations that will occur.

(Revised 1/27/2011 OMB) Page 2 of 2



FISCAL NOTE
S T A T E  O F  A L A S K A
2011 L E G IS L A T IV E  SESSION

Identifier (file name): HB171-LAW-CRIM-03-25-11
Title

Sponsor
Requester

An act relating to arrests without warrants by peace officers for certain
misdemeanors._________________________________________________

R EP R ES EN TA TIV E(S) MUNOZ 
(H) JUD

Fiscal Note Number
Bill Version
() Publish Date

_ Dept. Affected 
Appropriation 
Allocation

HB171 \B

Law
Criminal

Criminal Justice Litigation

OMB Component Number 2202

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted beiow.

Appropriation
Required Information

O PERATIN G  EXPEN D ITU RES FY  2012 FY  2012 FY  2013 FY  2014 FY  2015 F Y  2016 F Y  2017
Personal Services
Travel
Services
Commodities
Capital Outlay
Grants
Miscellaneous

TO TA L O PERATING *** *** *** *** *** *** ***

[C A PITA L EXPEN D ITU R ES"

CH AN G E IN 
REV EN U ES

FUND SO U R C E (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other (olease identify)

TO TAL *** *** *** *** *** *** ***

Estimate of any current year (FY2011) cost 

PO SITIO N S
Full-time
Part-time
Temporary

Why this fisca l note differs from previous version (if initial version, please note as such)

Eileen Donahue, Division Operations ManagerPrepared by
Division _____________________________
Approved by John J. Burns, Attorney General

Phone 465-5427
Administrative Services Date/Time 3/25/11 9:00 AM

Date 3/25/2011
Department of Law

(Revised 1/27/2011 OMB) Page 1 of 2



F IS C A L  N O TE

Analysis

S T A T E  O F  A L A S K A  B IL L  NO. HB171 \B
2011 L E G IS L A T IV E  SESSIO N

HB 171 allow s law enforcem ent officers to arrest persons with probable cause but w ithout an arrest w arrant for 
offenses against a person occurring outside their presence that are m isdem eanors. For m ost m isdem eanors, 
law enforcem ent must obtain an arrest w arrant if the offense occurred outside their presence or sum m ons the 
person to court. More debatable cases will proceed to  court w ithout being screened out by the court through the 
w arrant process or by the DA through the sum m ons process.

Thus, the fiscal im pact is indeterm inate to Departm ent of Law.

(Revised 1/27/2011 OMB) Page 2 of 2



m

DEPARTMENT OF LAW
CRIMINAL DIVISION

SEAN PARNELL, 
GOVERNOR

Mailing: PO Box 110300
Juneau, AK 99811-0300 

Delivery: 123 4,h Street, Ste. 717
Juneau, AK 99801 

Phone: (907) 465-3428
Fax: (907) 465-4043

F e b ru a ry  7, 2 0 1 1

R e p re s e n ta t iv e  C a th y  M u n o z  
S ta te  C a p ito l,  R o o m  4 0 9  
J u n e a u ,  A la s k a  9 9 8 0 1

D e a r  R e p re s e n ta t iv e  M u n o z :

I a m  w r i t in g  in  re s p o n s e  to  y o u r  re q u e s t  fo r  “ f e e d b a c k ” o n  a p ro p o s a l  to  c h a n g e  
A la s k a  s ta tu te  A S  1 2 .2 5 .0 3 0  to  a l lo w  p o l ic e  o ff ic e rs  to  a r r e s t  a  p e r s o n  fo r  a  m is d e m e a n o r  
o f f e n s e  n o t o c c u r r in g  in  an  o f f ic e r ’s p re s e n c e . I a m  a ls o  w r i t in g  to  m a k e  a  s u g g e s t io n  fo r 
an  a l te rn a t iv e  a p p ro a c h  th a t  m a y  a n s w e r  y o u r  c o n c e rn s  w i th o u t  m a k in g  a  fu n d a m e n ta l  
c h a n g e  in A la s k a  law . S u c h  a  c h a n g e , w ith o u t  a d d it io n a l  l im ita t io n s , w o u ld  b e  a 
m o d if ic a t io n  o f  th e  la w  e x is t in g  in  A la s k a  s in c e  th e  U n ite d  S ta te s  to o k  le g a l ju r is d ic t io n  
o v e r  th e  te r r i to ry  o f  A la s k a .

Y o u  re q u e s t  th a t  th e  D e p a r tm e n t  o f  L a w  c o m m e n t  o n  tw o  s c e n a r io s  -  f irs t, 
a l lo w in g  p e a c e  o f f ic e rs  in  A la s k a  to  m a k e  a  w a r ra n tle s s  a r r e s t  fo r  th e  m is d e m e a n o r  
o f f e n s e  o f  d is o rd e r ly  c o n d u c t,  w h e n  th e  c o n d u c t  is  n o t c o m m itte d  in  th e  p re s e n c e  o f  th e  
p e a c e  o f f ic e r .  T h e  s e c o n d  s c e n a r io  w o u ld  a llo w  p e a c e  o f f ic e r s  to  m a k e  a  w a rra n tle s s  
a r r e s t  f o r  a n y  m is d e m e a n o r  n o t  c o m m itte d  in  th e  o f f ic e r ’s p re s e n c e . B o th  s c e n a r io s  
a s s u m e  th a t  th e  p e a c e  o f f ic e r  b e l ie v e s  th a t  th e re  is p ro b a b le  c a u s e  th a t  th e  p e r s o n  to  b e  
a r r e s te d  c o m m itte d  th e  m is d e m e a n o r .  T o  a d d re s s  th e s e  s c e n a r io s  it is  n e c e s s a ry  to  
r e v ie w  s o m e  p r in c ip a ls  o f  a r re s t  law .

T h e  A la s k a  a n d  F e d e ra l  C o n s ti tu t io n s  a re  th e  f ir s t  p la c e s  to  lo o k  fo r  a r re s t  
a u th o r i ty .  A r t ic le  I, S e c tio n  14 o f  th e  A la s k a  C o n s ti tu t io n  say s :

T h e  r ig h t  o f  th e  p e o p le  to  b e  s e c u re  in  th e ir  p e r s o n s ,  h o u s e s  
a n d  o th e r  p ro p e r ty ,  p a p e rs ,  an d  e f fe c ts , a g a in s t  u n re a s o n a b le  
s e a rc h e s  a n d  s e iz u re s ,  s h a ll  n o t b e  v io la te d . N o  w a r ra n ts  
sh a ll is s u e , b u t  u p o n  p ro b a b le  c a u s e , s u p p o r te d  b y  o a th  o r 
a f f irm a tio n ,  a n d  p a r t ic u la r ly  d e s c r ib in g  th e  p la c e  to  b e  
s e a rc h e d , a n d  th e  p e r s o n s  o r  th in g s  to  b e  se iz e d .

T h e  F o u r th  A m e n d m e n t  to  th e  C o n s ti tu t io n  o f  th e  U n ite d  S ta te s  re a d s  e x a c tly  th e  sa m e  as 
A r t ic le  I, S e c t io n  14 o f  th e  A la s k a  C o n s ti tu t io n . T h e  k e y  w o rd s  fo r  th e  p u rp o s e  o f  th is  
a n a ly s is  a re  “ u n re a s o n a b le  . . .  s e iz u r e s ”  a n d  “ n o  w a r ra n ts  sh a ll is s u e , b u t  u p o n  p ro b a b le  
c a u s e . . A  “s e iz u r e ” is  a n  a r re s t .  A n  a r re s t  o c c u rs  w h e n  th e  p o l ic e  u se  a  s h o w  o f



R e p re s e n ta t iv e  C a th y  M u n o z
R e: A S  1 2 .3 5 .0 3 0

F e b ru a ry  7 , 2011
P ag e  2

o f f ic ia l  a u th o r i ty  s u c h  th a t  a  r e a s o n a b le  p e rs o n  w o u ld  h a v e  b e l ie v e d  h e  o r  sh e  is n o t  free  
to  le a v e . U n i te d  S ta te s  v. E d w a r d s ,  2 4 2  F . 3d  9 2 8 , 9 3 4  (1 0  C ir. 2 0 0 1 ) .

A t f i r s t  lo o k , th e  la n g u a g e  o f  th e  F o u r th  A m e n d m e n t  s u g g e s ts  th e re  m u s t b e  a 
w a r r a n t  fo r  a n  a r re s t  fo r  a ll c r im in a l  o f fe n s e s  w ith o u t  e x c e p tio n .  H o w e v e r ,  th e  c o m m o n  
la w  a llo w s  p o l ic e  o ff ic e rs  to  a r re s t  a  p e r s o n  fo r a  fe lo n y  o f f e n s e  w i th o u t  f i r s t  o b ta in in g  a 
w a r r a n t  i f  th e  o f f ic e r  h a d  “ re a s o n a b le  g ro u n d s  to  b e l ie v e ” th a t  a fe lo n y  h a d  b e e n  
c o m m itte d  a n d  th a t  th e  p e r s o n  b e in g  a r re s te d  c o m m itte d  th e  fe lo n y . T h is  “ re a s o n a b le  
g ro u n d s ” s ta n d a rd  is  th e  c o n s t i tu tio n a l  e q u iv a le n t  o f  th e  “p ro b a b le  c a u s e ” la n g u a g e  from  
th e  c o n s t i tu tio n .  H e n r y  v. U n ite d  S ta te s ,  361. U .S . 98  (1 9 5 9 ) . T h e  U n ite d  S ta te s  S u p re m e  
C o u r t  h a s  s a id  th e  c o m m o n  la w  ru le  o f  a l lo w in g  fe lo n y  a r re s ts  w ith o u t  a  w a r ra n t  b a s e d  
o n  “ re a s o n a b le  g ro u n d s ”  is e s s e n tia l ly  th e  s a m e  as w h a t  is  n e e d e d  fo r  th e  is s u a n c e  o f  an  
a r r e s t  w a r r a n t  u n d e r  th e  F o u r th  A m e n d m e n t.  T h e  S u p re m e  C o u r t  th e re fo re  c o n c lu d e d  
th e re  n e e d  n o t  b e  a  w a r r a n t  f o r  a  fe lo n y  a r re s t  b a s e d  o n  p r o b a b le  c a u s e , w h e th e r  o r  n o t 
th e  fe lo n y  o c c u r re d  in  th e  o f f ic e r ’s p re s e n c e .

T h e  c o m m o n  la w , a s  it r e la te s  to  m is d e m e a n o rs ,  is d if fe re n t .  A  w a r ra n t  is re q u ir e d  
b e f o r e  a  p e r s o n  c a n  b e  a r re s te d  o n  a  m is d e m e a n o r  u n le s s  th e  1) m is d e m e a n o r  o c c u r re d  in  
th e  p re s e n c e  o f  a  p o lic e  o ff ic e r ;  2 )  th e  p o l ic e  o f f ic e r  h a d  p ro b a b le  c a u s e  to  b e l ie v e  a 
m is d e m e a n o r  o c c u rre d ; 3 ) th e  p o l ic e  o f f ic e r  h a d  p ro b a b le  c a u s e  to  b e l ie v e  th e  p e r s o n  
b e in g  a r r e s te d  c o m m itte d  th e  o f fe n s e ;  a n d  4 ) th e  m is d e m e a n o r  w a s  a  b re a c h  o f  th e  p e a c e . 
“A  b re a c h  o f  th e  p e a c e ” m e a n s  in  e s s e n c e  an  a c t  o f  v io le n c e . O v e r  th e  y e a rs  th is  ru le  h as  
b e e n  c h a n g e d  b y  s ta tu te s  in  a ll th e  s ta te s  in c lu d in g  A la s k a , b y  e l im in a t in g  th e  
r e q u ir e m e n t  o f  a  b re a c h  o f  th e  p e a c e . P u t a n o th e r  w a y , a ll s ta te s  a l lo w  a  p o l ic e  o f f ic e r  to  
a r re s t  a  p e r s o n  w ith o u t  a  w a r r a n t  fo r  a  m is d e m e a n o r  w h e re  th e re  is p ro b a b le  c a u s e  an d  
th e  c r im e  o c c u r re d  in  th e  o f f ic e r ’s p re s e n c e . S e v e ra l s ta te s  h a v e  e l im in a te d  th e  “ in  th e  
p r e s e n c e  o f  th e  o f f ic e r ” re q u ir e m e n t  fo r  s p e c ia l  c r im e s  o r  c i r c u m s ta n c e s  a n d  f iv e  s ta te s  
h a v e  e l im in a te d  th e  d is t in c t io n  b e tw e e n  fe lo n y  a n d  m is d e m e a n o r  a r r e s ts .1

1 C o n n e c t ic u t  C o n n . G e n  S ta te  § 5 4 - l f ( a ) ,  I l l in o is ,  C o m p  S ta t. C h  7 2 5  § ( l ) ( c ) ,  
L o u is ia n a ,  L a . C o d e  C rim . P ro c . A n n  A r t  2 1 3  (3 ) , M o n ta n a  M o n t. C o d e  A n n  § 4 6 -6 -  
3 1 1 (1 )  (1 9 9 7 ) , W is c o n s in  W is . S ta t. § 9 6 8 .0 7  ( l ) ( d ) .  In  y o u r  le t te r  O re g o n  s ta tu te  O R S  
1 3 3 .3 1 0  is q u o te d  in  a  w a y  th a t  s u g g e s ts  O re g o n  h a s  e l im in a te d  th e  d is t in c tio n  b e tw e e n  
f e lo n y  a n d  m is d e m e a n o r s .  A c tu a l ly  O R S  1 3 3 .3 1 0  re a d s : A u th o r i ty  o f  p e a c e  o f f ic e r  to  
a r r e s t  w i th o u t  w a r ra n t  (1 )  a  p e a c e  o f f ic e r  m a y  a r re s t  a  p e r s o n  w i th o u t  a  w a r ra n t  i f  th e  
o f f ic e r  h a s  p ro b a b le  c a u s e  to  b e l ie v e  th a t  th e  p e r s o n  h a s  c o m m itte d  a n y  o f  th e  fo llo w in g :
(a )  a  fe lo n y , (b ) a n  A  m is d e m e a n o r  (c ) a n  u n c la s s i f ie d  o f f e n s e  fo r  w h ic h  th e  m a x im u m  
p e n a l ty  a l lo w e d  b y  la w  is  e q u a l to  o r  g re a te r  th a n  th e  m a x im u m  p e n a lty  a llo w e d  fo r  a 
C la s s  C  m is d e m e a n o r ,  (d )  a n y  o th e r  c r im e  c o m m itte d  in  th e  o f f ic e r ’s p re s e n c e . T h is
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T h e  U n ite d  S ta te s  S u p re m e  C o u r t  h a s  n o t g iv e n  a  d e f in i t iv e  a n s w e r  to  th e  q u e s tio n  
o f  w h e th e r  th e  F o u r th  A m e n d m e n t  re q u ir e m e n t  o f  an  a r r e s t  w a r ra n t  h a s  th e  sa m e  
e x c e p t io n  fo r  m is d e m e a n o rs  a s  fo r  fe lo n ie s .  I t  is  g e n e ra l ly  b e l ie v e d  th a t  th e  c o u r t  w ill  
f in d  th e  s a m e  e x c e p tio n  w h e n  a n d  i f  it d e c id e s  th is  is su e . A t w a t e r  v. C ity  o f  L a g o  V ista , 
5 3 2  U .S . 3 1 8  (2 0 0 1 ) , is a  c a s e  w h e re  th e  m is d e m e a n o r  o f  d r iv in g  w ith  c h ild re n  n o t  u s in g  
s e a tb e l ts  o c c u r re d  in  th e  o f f ic e r ’s p re s e n c e  a n d  th e  m o th e r  w a s  a r re s te d . T h e re  w e re  tw o  
is s u e s  b e fo re  th e  c o u r t.  T h e  f ir s t  is su e  w a s  w h e th e r  th e  “ b re a c h  o f  th e  p e a c e ” e le m e n t o f  
a r r e s t  fo r  m is d e m e a n o rs  a t c o m m o n  law  w a s  re q u ire d  b y  th e  F o u r th  A m e n d m e n t.  T h e  
a n s w e r  to  th is  q u e s t io n  is  “ n o ” . T h e  “ n o ” a n s w e r  w a s  b a s e d  o n  r e s e a rc h  w h ic h  s h o w e d  
th is  e le m e n t  w a s  p ro b a b ly  n o t  th e  c o m m o n  la w  a t th e  t im e  o f  th e  d ra f t in g  o f  th e  F o u r th  
A m e n d m e n t  a n d  h e n c e  th e  a u th o rs  o f  th e  F o u r th  A m e n d m e n t  w o u ld  n o t h a v e  u n d e rs to o d  
th e  “ b re a c h  o f  th e  p e a c e ”  re q u ir e m e n t  to  b e  th e  la w  in  th e  c o lo n ie s .  T h e  c o u r t  d id  n o t d o  
th e  h is to r ic a l  a n a ly s is  o f  th e  “ in  th e  p re s e n c e ”  re q u ir e m e n t.  H o w e v e r ,  it w e n t  o u t o f  its  
w a y  to  d is c la im  a n y  “ s p e c u la t io n ]  w h e th e r  th e  F o u r th  A m e n d m e n t  e n ta i ls  a n  ‘ in  th e  
p r e s e n c e ’ r e q u ir e m e n t  fo r  p u rp o s e s  o f  m is d e m e a n o r  a r r e s ts ” . O n  th e  o th e r  h a n d  th e  c o u r t 
a ls o  q u o te d  J u s t ic e  W h i te s ’ d is s e n t in g  o p in io n  in  W e lsh  v. W isc o n s in , 4 6 6  U .S . 7 5 6  
(1 9 8 4 ) , fo r  th e  p ro p o s i t io n  th a t  “ th e  r e q u ir e m e n t th a t  a  m is d e m e a n o r  m u s t  h a v e  o c c u rre d  
in  th e  o f f ic e r ’s p re s e n c e  to  ju s t i f y  a  w a r ra n t le s s  a r re s t  is  n o t  g ro u n d e d  in  th e  F o u r th  
A m e n d m e n t” . P u t- a n o th e r  w a y , th e  c o u r t  s u g g e s te d  it c o u ld  g o  e i th e r  w a y  o n  th is  issu e . 
W e  c a n  s p e c u la te  th a t  i f  d ire c t ly  a d d re s s e d  th e  U .S . S u p re m e  C o u r t  w il l  fo l lo w  th e  
d is s e n t  in  th e  W e lsh  c a se . H o w e v e r ,  th e re  is n o  c a se  la w  o n  th is  is s u e  b y  th e  A la s k a  
c o u r ts  so  it is  d if f ic u lt  to  p re d ic t  h o w  o u r  c o u r ts  w o u ld  ru le .

T h is  b r in g s  u p  th e  s e c o n d  is su e  in  A tw a te r ,  th a t  is , w h e th e r  th e  a r re s t  w a s  
“r e a s o n a b le ” . In  a  f iv e  to  fo u r  d e c is io n  th e  a n s w e r  to  th is  q u e s t io n  w a s  “y e s ” b e c a u s e  th e  
m is d e m e a n o r  c le a r ly  o c c u r re d  “ in  th e  o f f ic e r ’s p re s e n c e .” L ik e  fo r  fe lo n ie s , 
“ r e a s o n a b le n e s s ” w a s  e q u a te d  to  p ro b a b le  c a s e . T h is  is s u e  h a s  n e v e r  b e e n  a d d re s s e d  b y  
an  A la s k a  a p p e lla te  c o u r t.

H o w e v e r ,  A la s k a  c o u r ts  h a v e  n o t  h e s i ta te d  to  s u p p re s s  e v id e n c e  w h e n  a  s e a rc h  
w a r r a n t  u n d e r  th e  F o u r th  A m e n d m e n t  o r  A r t ic le  I, S e c tio n  14 o f  th e  A la s k a  C o n s ti tu tio n  
h a s  b e e n  fo u n d  to  b e  u n re a s o n a b le .  A d d it io n a lly , th e  A la s k a  C o n s ti tu t io n  h a s  a  r ig h t  o f  
p r iv a c y ,  A r t ic le  I, s e c tio n  2 2 , w h ic h  th e  U .S . C o n s ti tu t io n  d o e s  n o t  c o n ta in . M o s t  p e o p le  
w o u ld  th in k  th a t  th e  r ig h t  to  b e  le f t  a lo n e  is  m o re  im p o r ta n t  th a n  a  p ro p e r ty  r ig h t a n d  
h e n c e ,  th e  A la s k a  c o u r ts  c o u ld  c o n c e iv a b ly  re q u ire  a  b ro a d e r  s h o w in g  o f  re a s o n a b le n e s s  
th a n  fe d e ra l  c o u r ts . I f  th is  w e re  to  h a p p e n , th e  p ro p o s e d  la w  c h a n g e  to  a llo w  a r re s ts  fo r

m e a n s  th a t  B  m is d e m e a n o rs  l ik e  D is o rd e r ly  C o n d u c t  re q u ire  th a t  th e  o f f e n s e  o c c u r  “ in  
th e  o f f ic e r s  p r e s e n c e ”  b e fo re  th e re  c a n  b e  a n  a r re s t  w ith o u t  a  w a rra n t .
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m is d e m e a n o r s  a s  n o w  e x is ts  fo r  fe lo n ie s ,  m a y  r e s u lt  in  h e a r in g s  on  w h e th e r  o f f ic e rs  ac te d  
“ r e a s o n a b ly ” . F o r  e x a m p le , th e  q u e s t io n  o f  h o w  m u c h  t im e  it w o u ld  h a v e  ta k e n  to  g e t a 
m is d e m e a n o r  w a r r a n t  m a y  b e c o m e  a  c o m m o n  e v id e n tia ry  is s u e  to  d e te rm in e  
“ re a s o n a b le n e s s ” . T h is  w o u ld  m e a n  o f f ic e rs  w o u ld  b e  r e q u ir e d  to  c o m e  to  c o u r t  o n  an  
is s u e  th a t  is n o t  l i t ig a te d  to d a y , ta k in g  t im e  o f f  th e  s tre e ts ,  th e re  b y , le s s e n in g  p u b lic  
p ro te c t io n .  L ik e w is e ,  th is  w o u ld  e n ta il  a n  in c re a s e  in  th e  b u d g e ts  o f  a ll p a r ts  o f  th e  
c r im in a l  ju s t ic e  s y s te m  to  l i t ig a te  th e s e  is su es .

In  A la s k a ,  a  p e a c e  o f f ic e r  m a y  a r re s t  a p e r s o n  fo r  a  m is d e m e a n o r  c o m m itte d  
o u ts id e  th e  o f f ic e r ’s p re s e n c e  w ith o u t  a  w a r ra n t  i f  th e re  is  s ta tu to ry  a u th o r i ty  to  d o  so.
T h e  le g is la tu re  h a s  a u th o r iz e d  p e a c e  o f f ic e r s  to  m a k e  w a r ra n t le s s  m is d e m e a n o r  a r re s ts  
fo r  c o n d u c t  o u ts id e  th e ir  p re s e n c e  fo r  s e v e ra l  o ffe n s e s . T h e s e  in c lu d e  w h e n  a n  o f f ic e r  
h a s  p ro b a b le  c a u s e  to  b e l ie v e  a  p e r s o n  is  d r iv in g  u n d e r  th e  in f lu e n c e  o f  a lc o h o l 
(A S  1 2 .2 5 .0 3 3 ) ;  in  c irc u m s ta n c e s  w h e re  th e re  is n o  ju d ic ia l  o f f ic e r  w ith in  25  m ile s  a n d  
p e r s o n a l  o r  p ro p e r ty  d a m a g e  is l ik e ly  to  o c c u r  i f  th e  a r re s t  is  n o t  m a d e  im m e d ia te ly  
(A S  1 2 .2 5 .0 3 5 ) ;  a n d  in  m in o r  c o n s u m in g  a lc o h o l  c a se s  (A S  1 2 .2 5 .0 3 0 ) . In  ca se s  
in v o lv in g  d o m e s t ic  v io le n c e  th e  le g is la tu re  m a n d a te s  a r re s t  (A S  1 8 .6 5 .5 3 0 ). T h e s e  
e x a m p le s  g e n e ra l ly  s h a r e  a  q u a l i ty  o f  u rg e n c y  -  e i th e r  th a t  th e  e v id e n c e  w il l  d is s ip a te  
w i th o u t  a n  im m e d ia te  a r re s t  o r  a  p e r s o n  is in  im m e d ia te  d a n g e r  o f  fu r th e r  in ju ry  i f  an  
a r r e s t  is n o t  m a d e . In  a d o p tin g  th e s e  e x c e p tio n s , th e  le g is la tu re  h a s  m a d e  a  d e c is io n  th a t 
it is  “ r e a s o n a b le ”  to  m a k e  a n  a r r e s t  b e c a u s e  o f  p a r t ic u la r  c i rc u m s ta n c e s  c o n n e c te d  w ith  
th e  o f f e n s e . I f  a  d e c is io n  is  m a d e  to  c h a n g e  A S  1 2 .2 5 .0 3 0  a lo n g  th e  l in e s  o f  s c e n a r io  
o n e , th e  D e p a r tm e n t  o f  L a w  s tro n g ly  re c o m m e n d s  th a t th e re  b e  le g is la t iv e  f in d in g s  as to  
h o w  a r re s ts  fo r  d is o rd e r ly  c o n d u c t  h a v e  th e  sa m e  c o m p e ll in g  n e c e s s i ty  a s  a re  p re s e n te d  
b y  o th e r  m is d e m e a n o r s  w h e re  s ta tu te s  a u th o r iz e  w a r ra n t le s s  a r re s t.

T h e  s e c o n d  s c e n a r io  th a t  y o u  d e s c r ib e  w o u ld  a llo w  a  p e a c e  o f f ic e r  to  a r re s t  fo r  any  
m is d e m e a n o r  w ith  p ro b a b le  c a u s e  b u t w i th o u t  a n  a r re s t  w a r ra n t .  A  sm a ll  m in o r i ty  o f  
s ta te s  a l lo w  th is . T h e  v a s t  m a jo r i ty  o f  s ta te s , h o w e v e r ,  a re  lik e  A la s k a  in  th a t  th e y  a llo w  
w a r ra n t le s s  a r re s ts  in  c irc u m s ta n c e s  s e t  o u t  in  s ta tu te . In  g e n e ra l ,  th e re  a re  g o o d  re a s o n s  
fo r  th e  a g e -o ld  r e q u ir e m e n t  th a t  fo r  m is d e m e a n o rs ,  a p e a c e  o f f ic e r  s h o u ld  o b ta in  a  
w a r ra n t  f ro m  a  ju d ic ia l  o f f ic e r  b e fo re  m a k in g  an  a r re s t  fo r  a  c r im e  c o m m itte d  o u ts id e  th e  
o f f ic e r ’s p re s e n c e .  T h e s e  in c lu d e  th e  fo llo w in g :

•  T h e  w a r ra n t  r e q u ir e m e n t  e n c o u ra g e s  p e a c e  o f f ic e r s  to  c o n d u c t  a  
m o re  th o ro u g h  in v e s t ig a t io n  o f  th e  c a s e  b e fo re  o b ta in in g  th e  
w a r ra n t .  T h is  is  im p o r ta n t  f o r  s e v e ra l  re a s o n s . F ir s t,  it  a c ts  a s  a 
s c r e e n in g  m e c h a n is m  to  w e e d  o u t  w e a k  c a s e s .  T h is  s c r e e n in g  sa v e s  
th e  e n tire  ju d ic ia l ,  p ro s e c u t io n  a n d  c o r re c tio n s  s y s te m s  f ro m  g e a r in g  
u p  fo r  a  c a s e  th a t  w i l l  n o t  b e  p ro s e c u te d . S e c o n d , a n d  n o
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d is p a ra g e m e n t  o f  p e a c e  o f f ic e r s  is in te n d e d , i t  is s im p ly  h u m a n  
n a tu re  th a t  a n  o f f ic e r  w h o  a r re s ts  a p e r s o n  fo r  a  m is d e m e a n o r  a n d  
ta k e s  th e  p e r s o n  to  ja i l  w ill  h a v e  less  in c e n tiv e  to  in te rv ie w  
w itn e s s e s  a n d  m a k e  o th e r  in q u ir ie s  th a t  a re  a  p a r t  o f  a  th o ro u g h  
in v e s t ig a t io n . A n d  th e re  a re  g o o d  re a s o n s  fo r  th is  -  an  o f f ic e r  w ill 
l ik e ly  h a v e  m o re  s e r io u s  fe lo n ie s  to  in v e s t ig a te .  A  fe lo n y  
in v e s t ig a t io n  b y  its  v e ry  n a tu re  w il l  ta k e  p r io r i ty  a n d  i t  is 
u n d e r s ta n d a b le  th a t  a  m is d e m e a n o r  in v e s t ig a t io n  w h e re  th e  
d e fe n d a n t  h a s  b e e n  a r re s te d  w o u ld  b e  p la c e d  n e a re r  to  th e  b o tto m  o f  
th e  p r io r i ty  lis t.

•  A n  a r re s t  in  A la s k a  g e n e ra l ly  s ta r ts  th e  ru n n in g  o f  th e  s p e e d y  tr ia l  
ru le . C r im in a l R u le  4 5  re q u ire s ,  w ith  e x c e p tio n s , th a t  a p e r s o n  b e  
b ro u g h t to  tr ia l  w i th in  120 d a y s  o f  a  c h a rg in g  d o c u m e n t  b e in g  s e rv e d  
u p o n  th e  d e fe n d a n t .  A  c h a n g e  in  th e  a r re s t  la w  m a y  h a v e  th re e  
u n in te n d e d  c o n s e q u e n c e s :  1) p o l ic e  w ill  n e e d  to  d o  m o re  o f  th e ir  
o w n  c h a rg in g  d o c u m e n ts ;  2 )  th e re  w ill  b e  m o re  d is m is s a ls  o f  c a se s  
b e c a u s e  o f  p re m a tu re  a r re s ts ;  3 ) m o re  c a se s  w il l  b e  lo s t u n d e r  th e  
s p e e d y  tr ia l ru le . T h e  s ta te  w o u ld  s tro n g ly  u rg e  a n  a m e n d m e n t  to  
C r im in a l R u le  4 5  w h ic h  w o u ld  a l lo w  a  d is m is s a l  b y  th e  s ta te  o f  a  
c h a rg e  u n til  a  p o l ic e  in v e s t ig a t io n  is  c o m p le te  w ith o u t  t im e  ru n n in g  
a g a in s t  th e  120 d a y  ru le  to  g e t th e  p e rs o n  to  tr ia l.

•  A u th o r iz in g  a  w a r ra n t le s s  a r r e s t  fo r  a ll m is d e m e a n o rs  w o u ld  
s ig n if ic a n tly  in c re a s e  th e  c o s t  e v e ry  p a r tic ip a n t  in  th e  ju s t ic e  sy s te m . 
B y p a s s in g  ju d ic ia l  s c r e e n in g  w il l  g u a ra n te e  th a t  m o re  c a s e s  w ill  b e  
s c re e n e d  o u t  b y  th e  p ro s e c u t in g  a u th o rity , th e  c o u r ts ,  a n d  u l t im a te ly  
ju r ie s .  T h e  c o s ts  o f  b o o k in g  a p e r s o n  in to  j a i l  a n d  tr a n s p o r t in g  th e m  
to  a n  a r ra ig n m e n t a lo n e  a re  s ig n if ic a n t  a n d  w il l  in c re a s e .

•  O th e r  s ig n if ic a n t  c o s ts  w o u ld  r e s u lt  f ro m  m a k in g  an  a r re s t  fo r  a 
c h a rg e  th a t  th e  p a r t ie s  la te r  r e s o lv e  th e m s e lv e s . In  is n o t  u n c o m m o n  
fo r  m is d e m e a n o rs  to  b e  s e t t le d  b y  th e  p a r tie s .  W h e n  te m p e rs  fa d e  
p e o p le  o f te n  c o n c lu d e  th e  m a t te r  in fo rm a lly , b y  c iv il  m e a n s , o r  
d e c id e  th a t  th e  p ro b le m  n o  lo n g e r  ju s t if ie s  a n y  re s p o n se . F o r  
e x a m p le , th e re  a re  o f te n  c iv i l  c o m p ro m is e s  in  c a s e s  w h e re  p e o p le  
fa il to  p a y  c a b  d r iv e r s  th e ir  fa re  o r  a  re s ta u ra n t  fo r  a  m e a l th a t  d id  n o t 
c o m e  in  th e  t im e  e x p e c te d . T h e s e  c iv il  r e s o lu t io n s  w ill  b e  le s s  l ik e ly  
i f  a  p e r s o n  is  a r re s te d .



R e p re s e n ta tiv e  C a th y  M u n o z
R e: A S  1 2 .3 5 .0 3 0

F e b ru a ry  7, 2011
P age 6

•  T h e re  w o u ld  l ik e ly  b e  an  in c re a s e  in  la w s u its  c la im in g  d a m a g e s  
fro m  p o lic e  a g e n c ie s  a lle g in g  u n la w fu l  a r re s t.

•  L o s s e s  w il l  r e s u l t  th a t  a re  n o t  r e la te d  to  th e  p ro s e c u t io n  its e lf . F o r 
e x a m p le , a  d e f e n d a n t ’s fa m ily  w il l  s u ffe r  f in a n c ia l  lo ss  a t le a s t  fo r  
th e  t im e  th e  d e f e n d a n t  is in  c u s to d y  a n d  m a y  r e s u l t  in  th e  lo ss  o f  a 
jo b .  I f  a n  a r re s t  o c c u rs  th e  O f f ic e  o f  C h i ld r e n ’s S e rv ic e s  m a y  n e e d  
to  s te p  in  to  ta k in g  te m p o ra ry  c u s to d y  o f  c h i ld re n .  T h is  is w h a t  
o c c u r re d  in  th e  A tw a te r  c a s e  w h e re  th e  m o th e r  w a s  a r r e s te d  fo r 
d r iv in g  w ith o u t  s e a tb e l ts  b e in g  b u c k le d  fo r  th e  c h i ld re n .  T h e re  w ill 
b e  s o c ia l, a s  w e ll as  f in a n c ia l  c o s ts  i f  th is  c h a n g e  o c c u rs .

•  O f  m a jo r  c o n c e rn  is  th e  f in a n c ia l  im p lic a t io n  o f  a  c h a n g e  in  th e  
a r re s t  la w  fo r  m is d e m e a n o rs .  L a s t  f is c a l y e a r  th e re  w e re  3 1 ,7 1 3  
m is d e m e a n o rs  o f fe n s e s  f i le d  in  A la s k a  s ta te  c o u r ts .  S tu d ie s  sh o w  
th a t  a p p ro x im a te ly  4 5 %  o f  a ll c a s e s  re s u lt  in  a n  im m e d ia te  a r re s t .2 
T h is  m e a n s  th a t  5 5 %  o f  3 1 ,7 1 3  m is d e m e a n o rs  c a n  p o te n t ia l ly  b e  
n e w  a r re s ts . T h e  w o r s t  c a s e  w o u ld  b e  1 7 ,4 4 2  n e w  a r re s ts . 
C o rre c t io n s  e s t im a te  a  c o s t  o f  o v e r  $ 1 0 0  fo r  s im p ly  th e  b o o k in g  
p ro c e s s  to  e n te r  a  p e r s o n  in to  a  c o r re c tio n a l  fa c i l ity .  T h is  is  an  
a d d it io n a l  p o te n tia l  c o s t  o f  $ 1 .7 4  m ill io n  j u s t  fo r  b o o k in g .  O f  
g re a te r  c o n c e rn  to  th e  D e p a r tm e n t  o f  L a w  is w h e th e r  th e  c r im in a l 
p ro s e c u t io n s  c o n d u c te d  b y  th e  m u n ic ip a l i t ie s  o f  A n c h o ra g e  a n d  
J u n e a u  w il l  b e  d is c o n t in u e d  b e c a u s e  o f  th e  a d d i t io n a l  c o s ts  o f  
in c a rc e ra t io n  fo r  th e s e  c o m m u n itie s .  B o th  A n c h o ra g e  a n d  J u n e a u  
h a v e  b e e n  re s p o n s ib le  fo r  p ro s e c u t io n  u n d e r  th e ir  c i ty  o rd in a n c e s . 
H o w e v e r ,  th e  s ta te  h a s  e x p e r ie n c e d  th e  w ith d ra w a l  o f  c o m m u n itie s  
f ro m  th e  p ro s e c u t io n  o f  c r im in a l c a se s  b e c a u s e  o f  th e  c o s t  o f  
in c a rc e ra tio n . F o r  e x a m p le , F a irb a n k s  s im p ly  r e p e a le d  a ll th e ir  
c r im in a l  o rd in a n c e s  in  o rd e r  to  s a v e  m o n e y . B o th  A n c h o ra g e  an d  
J u n e a u  h a v e  c o n s id e r e d  w a y s  o f  re d u c in g  c o r re c tio n  c o s ts . T h e  C ity  
a n d  B o ro u g h  o f  J u n e a u  re m o v e d  fro m  th e  p o l ic e  d e p a r tm e n t ’s 
b u d g e t  th e  c o s t  o f  in c a rc e ra t io n  a n d  p la c e d  th e  b u d g e t  i te m  in  th e  
m u n ic ip a l  a t to rn e y ’s o ff ic e . C o n c u r re n t  w ith  th e  m o v e m e n t  o f  th is  
b u d g e t  i te m  w a s  th e  re d u c tio n  fro m  o n e  m ill io n  d o lla r s  to  $ 5 0 0 ,0 0 0

T h e  4 5 %  a r re s t  ra te  is  f ro m  a 10 y e a r  o ld  n a tio n a l s tu d y . H e n c e , i ts  im p lic a tio n s  
m a y  n o t  a p p ly  to  A la s k a . A ls o  it  is  n o te d  th a t  th e re  w e re  7 5 ,5 5 2  m in o r  o f fe n s e s  f ile d  in 
F Y  2 0 1 0 . I t  is u n k n o w n  h o w  m a n y  o f  th e  m in o r  o ffe n s e s  a re  v io la t io n s  c o m p a re d  to  
m is d e m e a n o r s .
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fo r  th e  c o s t  o f  in c a rc e ra t io n . T h e  p o lic e  d e p a r tm e n t  h a d  d if f ic u l ty  in  
o p e ra t in g  w ith in  its  b u d g e t. T h e  m u n ic ip a l  a t to r n e y ’s o f f ic e  th ro u g h  
m a n a g in g  its  c a s e lo a d  h a s  k e p t  w ith in  th e  re d u c e d  b u d g e t .  I f  w ith  
th is  p ro p o s e d  c h a n g e  th e  c i ty ’s b u d g e t  a g a in  g o e s  to  o n e  m ill io n  
d o lla rs  th e  c ity  m a y  c o n s id e r  r e p e a l in g  o rd in a n c e s  as  w a s  d o n e  by  
F a irb a n k s .  T h is  m e a n s  a c h o ic e  b e tw e e n  n o  la w  e n fo rc e m e n t  o r  th e  
s ta te  p ic k in g  u p  th e  c o s t .  A n c h o ra g e  a n d  th e  s ta te  h a v e  a ls o  h a v e  
h a d  d is p u te s  o v e r  p a y in g  fo r  c o s t  o f  in c a rc e ra t io n . T h is  e n d e d  in  
l i t ig a tio n . I f  A n c h o ra g e  a n d  J u n e a u  re m o v e  th e m s e lv e s  fro m  
c r im in a l  p ro s e c u t io n s  a n d  th e  s ta te  p ic k s  u p  th o s e  c a s e s  th e re  w o u ld  
n e e d  to  b e  an  in c re a s e  in  th e  D e p a r tm e n t  o f  L a w ’s b u d g e t  o f  a t  le a s t 
15 a t to rn e y s , f iv e  la w  o f f ic e  a s s is ta n ts ,  a n d  f iv e  p a r a le g a ls  g iv e n  
c u r re n t  m u n ic ip a l  s ta f f in g . T h is  w o u ld  b e  a  c o s t  o f  $ 3 .5  m ill io n .

•  T h e  D e p a r tm e n t  o f  C o r re c t io n  w ill  b e a r  th e  m a jo r  in c re a s e  in  c o s t 
u n d e r  th e s e  p ro p o s a ls  a n d  s h o u ld  b e  c o n ta c te d  fo r  a  c o s t  e s tim a te .

T h e  f i r s t  s c e n a r io  y o u  d e s c r ib e  w o u ld  a l lo w  a  p e a c e  o f f ic e r  to  m a k e  a  w a rra n tle s s  
a r re s t  fo r  d is o rd e r ly  c o n d u c t  (A S  1 1 .6 1 .1 1 0 ) . T h a t  s ta tu te  c o v e rs  a  r e a s o n a b ly  b ro a d  
ra n g e  o f  p ro h ib i te d  c o n d u c t  -  f ro m  f ig h tin g  n o t  in  s e lf -d e fe n s e  to  m a k in g  an  
u n re a s o n a b ly  lo u d  n o ise . T h e  d e p a r tm e n t  a s s u m e s  y o u  a re  m a in ly  c o n c e rn e d  w ith  
f ig h t in g  n o t  in  s e lf -d e fe n s e . W e  a g re e  th a t  th e re  m a y  b e  s o m e  u rg e n c y  to  m a k e  an  a rres t, 
a n d  y o u  m ig h t  c o n s id e r  m a k in g  a  s ta tu to ry  c h a n g e  to  a llo w  an  o f f ic e r  to  m a k e  an  a r re s t 
w i th o u t  a  w a r r a n t  fo r  f ig h tin g  n o t  in  s e lf -d e fe n s e .  T h is  c o u ld  b e  ju s t i f ie d  to  a  c e r ta in  
e x te n t  b y  th e  u rg e n c y  o f  p ro te c t in g  th e  v ic t im . H o w e v e r ,  i t  is im p o r ta n t  fo r  la w  
e n f o rc e m e n t  to  r e m e m b e r  th a t  b e fo re  a  w a r ra n t le s s  a r re s t  f o r  th is  o f fe n s e ,  th e re  m u s t  be  
p ro b a b le  c a u s e  th a t  th e  p e r s o n  to  b e  a r re s te d  w a s  n o t a c tin g  in  s e lf -d e fe n s e .

T h e re  a re  o th e r  c o n s id e ra t io n s  th a t  w o u ld  w e ig h  o n  th e  s id e  o f  w a it in g  to  o b ta in  a  
w a r ra n t .  T h e  s ta te  is c o n c e rn e d  th a t  a n  “ a r r e s t  th e m  a n d  s o r t  i t  o u t  l a te r ” a tt i tu d e  w ill  
g ro w  w ith  a m e n d in g  A la s k a ’s m is d e m e a n o r  a r re s t  law , re s u l t in g  in  an  in c re a s e  in  fa lse  
a r r e s t  a n d  c iv i l  l i t ig a t io n . W e  b e l ie v e  th a t  u n le s s  th e re  a re  s p e c ia l  c irc u m s ta n c e s  n o t 
d e s c r ib e d  in  y o u r  le t te r ,  o n  b a la n c e  it  w o u ld  b e  b e t te r  to  re q u ir e  th e  p e a c e  o f f ic e r  to  
in v e s t ig a te  th e  s i tu a t io n  a n d  th e n  o b ta in  a  w a r ra n t  f ro m  a  ju d ic ia l  o f f ic e r  b e fo re  m a k in g  
a n  a r r e s t  fo r  f ig h tin g  in  v io la t io n  o f  A S  1 1 .6 1 .1 1 0 (a )(6 ) . I f  a  c o u r t  h a s  m a d e  a  p ro b a b le  
c a u s e  f in d in g , o f f ic e rs  w ill  b e  a b s o lv e d  o f  c iv il  l i a b i l i t y .3

A  s im p le  h y p o th e t ic a l  m a y  b e  o f  h e lp :  T h e  p o lic e  a re  d is p a tc h e d  to  a  b a r; th e y  see  
tw o  p e o p le  f ig h tin g . T h e y  a r re s t  b o th  f ig h te rs .  T h e y  re m o v e  th e  f ig h te r s  fro m  th e  b a r  
a n d  p u t  th e m  in  s e p a ra te  p a tro l  c a rs . O f f ic e rs  re tu rn  to  th e  b a r  to  in te rv ie w  w itn e s s e s  to
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T h e  o th e r  p ro v is io n s  o f  A S  1 1 .6 1 .1 1 0  a lso  w o u ld , w ith o u t  o th e r  c irc u m s ta n c e s  n o t 
d e s c r ib e d  in  y o u r  le tte r ,  b e  b e t te r  s e rv e d  w ith  an  in v e s t ig a t io n  a n d  th e n  a  ju d ic ia l  w a rra n t 
b e fo re  an  a r re s t  -  o r  p o s s ib ly  a  c i ta tio n  r a th e r  th a n  an  a r re s t  a t  a ll. F o r  e x a m p le ,
A S  1 2 .6 1 .1 1 0 (a )(1 )  p ro h ib i ts  m a k in g  a n  u n re a s o n a b ly  lo u d  n o is e  w i th  th e  in te n t to  
d is tu rb  th e  p e a c e  a n d  p r iv a c y  a n o th e r  p e rs o n . I t  is p ro b a b ly  b e t te r  p u b l ic  p o l ic y  to  
in te rv ie w  th e  v ic t im  a n d  th e n  e i th e r  o b ta in  an  a r re s t  w a r ra n t  o r  c i te  th e  p e rp e tra to r .  T h e re  
is  n o  u rg e n c y  a t  th a t  p o in t  th a t  w o u ld  ju s t i f y  a n  im m e d ia te  a r re s t.

F o r  a ll th e  re a s o n s  d is c u s s e d  a b o v e , th e  D e p a r tm e n t  o f  L a w  h a s  b o th  leg a l an d  
p ra c t ic a l  c o n c e rn s  in  c h a n g in g  th e  la w  fo r  e i th e r  s c e n a r io .

W e  h a v e , h o w e v e r ,  s o m e  s u g g e s t io n s  fo r  le g is la tio n  th a t  w o u ld  h e lp  law  
e n fo rc e m e n t  o f f ic e rs  p e r fo rm  th e ir  d u tie s  in  a  m o re  e f f ic ie n t  m a n n e r .  T h e  f ir s t  is to  
c o n s id e r  th e  p o s s ib i l i ty  o f  a u th o r iz in g  a  la w  e n fo rc e m e n t o f f ic e r  to  o b ta in  an  a r re s t 
w a r ra n t  fro m  a ju d ic ia l  o f f ic e r  o v e r  th e  te le p h o n e ,  o r  b y  fa c s im ile  o r  o v e r  th e  In te rn e t. 
T h is  p ro c e d u re  w a s  a d o p te d  in  2 0 0 8  fo r  s e a rc h  w a rra n ts  (A S  1 2 .3 5 .0 1 5 ) , a n d  a llo w s  a 
p e a c e  o f f ic e r  to  a v o id  a  tr ip  to  th e  c o u r t  h o u s e  to  o b ta in  a  s e a rc h  w a r ra n t .  A n o th e r  
s u g g e s t io n  is  to  c o n s id e r  lo o k in g  a t  s p e c if ic  m is d e m e a n o r  o f f e n s e s  o r  c irc u m s ta n c e s  th a t 
m a y  p o s e  a n  u rg e n t  n e e d  fo r  an  im m e d ia te  a r re s t ,  a n d  p ro p o s e  s ta tu to ry  a u th o r i ty  fo r a  
p e a c e  o f f ic e r  to  m a k e  a n  a r re s t  w ith o u t  a  w a r ra n t  fo r th a t  s p e c if ic  m is d e m e a n o r  o r  u n d e r  
p a r t ic u la r  c i rc u m s ta n c e s .

A n o th e r  s u g g e s t io n , a l th o u g h  u n re la te d  to  th e  is su e  o f  a r re s t  w a r ra n ts ,  a d d re s se s  a 
s e r io u s  c o n c e rn  o f  th e  D e p a r tm e n t o f  L a w , th a t  is, th e  s a fe ty  o f  la w  e n fo rc e m e n t o ff ic e rs  
a n d  o th e r  p a r t ic ip a n ts  in  th e  c r im in a l  j u s t ic e  sy s te m . I t is to  p ro te c t  th e  p e rs o n a l 
in fo rm a t io n  o f  th e s e  p a r tic ip a n ts  f ro m  b e in g  p la c e d  o n  th e  In te rn e t .  A r iz o n a  h as  a  s ta tu te  
(A .R .S . § 1 3 -2 4 0 1 )  th a t  a d d re s s e s  th is  c o n c e rn ,  a n d  in  p e r t in e n t  p a r t  p ro v id e s :

f in d  th a t  e i th e r  n o  o n e  is w il l in g  to  s p e a k  o r  c la im  to  h a v e  s e e n  n o th in g . U n fo r tu n a te ly  
th is  is  a  c o m m o n  o c c u rre n c e . B o th  f ig h te r s  w e re  a r re s te d  so  th e y  n e e d  to  b e  p ro v id e d  
th e i r  r ig h ts  u n d e r  M ira n d a . B o th  c h o o s e  n o t  to  sp e a k . W h a t is th e  o f f ic e r  to  d o ?  T h e re  
is  n o  le g a l p r in c ip a l  th a t  a l lo w s  fo r  th e  tw o  p e o p le  to  b e  u n -a r re s te d . T h e re  w a s  n o  
p r o b a b le  c a u s e  fo r  th is  a r re s t  b e c a u s e  p ro b a b le  c a u se  c o n s is ts  o f  tw o  p a r ts ;  d id  a  c r im e  
o c c u r-  h e re  it  p ro b a b ly  d id . B u t  th e  s e c o n d  p a r t  o f  th e  e q u a tio n  is n o t  p re s e n t ,  th a t  is, d id  
e a c h  p e r s o n  c o m m it  th e  c r im e . H e re  th e  o f f ic e rs  h a v e  n o  id ea . W a s  th e  f ig h t  in  se lf -  
d e f e n s e ,  i f  so , th e n  o n ly  o n e  o f  th e  tw o  a r re s te e s  c o m m itte d  a  c r im e  w h ile  th e  o th e r  w as  a 
v ic t im . W h ic h  o n e ?  I f  th e y  w e re  n o t  f ig h t in g  in  s e lf -d e fe n se , th e re  is  n o  e v id e n c e  o f  th is  
e le m e n t.
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A . I t  is u n la w fu l  fo r  a  p e r s o n  to  k n o w in g ly  m a k e  a v a ila b le  on  
th e  w o r ld  w id e  w e b  th e  p e r s o n a l  in fo rm a t io n  o f  a  p e a c e  o ff ic e r , 
j u s t ic e ,  ju d g e ,  c o m m is s io n e r ,  p u b l ic  d e f e n d e r  o r p ro s e c u to r  i f  
th e  d is s e m in a t io n  o f  th e  p e r s o n a l  in fo rm a t io n  p o s e s  a n  im m in e n t  
a n d  s e r io u s  th re a t  to  th e  p e a c e  o f f ic e r ’s , j u s t i c e ’s, j u d g e ’s, c o m ­
m is s io n e r ’s , p u b l ic  d e f e n d e r ’s o r  p ro s e c u to r ’s s a fe ty  o r  th e  s a fe ty  
o f  th a t  p e r s o n ’s im m e d ia te  fa m ily  a n d  th e  th r e a t  is  re a s o n a b ly  
a p p a re n t  to  th e  p e r s o n  m a k in g  th e  in fo rm a tio n  a v a ila b le  to  th e  
w o r ld  w id e  w e b  to  b e  s e r io u s  a n d  im m in e n t.

D .5  “ P e rs o n a l  in fo rm a tio n ” m e a n s  a  p e a c e  o f f ic e r ’s, j u s t i c e ’s, 
j u d g e ’s, c o m m is s io n e r ’s, p u b l ic  d e f e n d e r ’s o r  p ro s e c u to r ’s 
h o m e  a d d re s s ,  h o m e  te le p h o n e  n u m b e r , p a g e r  n u m b e r , p e rs o n a l  
p h o to g ra p h , d ire c t io n s  to  th e  p e r s o n ’s h o m e  o r  p h o to g ra p h s  o f  
th e  p e r s o n ’s h o m e  o r  v e h ic le .

I lo o k  fo rw a rd  to  d is c u s s in g  y o u r  id e a s  a n d  th e s e  s u g g e s t io n s  w ith  y o u . I h o p e  
th is  in fo rm a t io n  is  h e lp fu l  to  y o u .

S in c e re ly ,

J O H N  J. B U R N S  
A T T O R N E Y  G E N L
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M e m o r a n d u m  
TO: Representative Cathy Munoz

FROM: Chuck Burnham, Legislative Analyst 

DATE: October 7, 2010

RE: Warrantless Arrests: Misdemeanors Committed Outside the Presence of Law Enforcement

LRS Report 11.051

You asked about warrantless arrests for misdemeanor crimes. Specifically, you wanted to 
know the misdemeanor offenses in other states for which an offender can be arrested 
without a warrant even when the crime is committed outside the presence of a law 
enforcement officer.

As you know, the 4th Amendment to the U.S. Constitution protects citizens from "unreasonable searches 
and seizures," and requires that "probable cause" must be shown by law enforcement and recognized by a 
judicial officer through the issuance of warrant before an arrest can be made. Courts have recognized a 
number of exceptions to this requirement, including when a crime is being committed in the presence of a 
law enforcement officer, when there is a risk that not making an arrest will result in danger or damage to 
people or property, or when there is a substantial likelihood that an offender will escape arrest entirely 
unless action is taken immediately.

We identified 42 states that have relied on these exceptions to craft a variety of statutory exclusions to the 
requirement for an arrest warrant for misdemeanor offenses committed outside the presence of law 
enforcement.1 Most commonly, states narrowly craft these statutes to be directed at crimes— particularly 
domestic violence of the violation or protective orders— where the risk of violence in the absence of an 
arrest is relatively high. However, a number of states have laws specifying that warrants are not required 
for shoplifting and other kinds of theft, when a driver in an accident is suspected of having been driving 

under the influence of alcohol or a controlled substance, and various other non-violent offenses. At least 
four states— Nevada, New York, Ohio, and South Dakota— allow warrantless arrests for the most serious 
misdemeanors. Three others— Colorado, Missouri, and New York— allow such arrests for any misdemeanor 
violation. Rhode Island statute permits warrantless arrests for any misdemeanor if the arresting officer has 
reason to believe that the offender poses a continued danger or could not be arrested at a later time.

The attached table provides statutory citations and summarizes the misdemeanors for which warrantless 
arrest are permitted in the 42 states with applicable statutes. We include copies of all of the statutes cited 
in the table as Attachment A.

We hope this information is helpful. If you have questions or need additional information, please let us 
know.

1 We performed key-word searches of the Lexis database of state statutes to identify applicable laws. Our research did not include reviews of 
regulations or case law, which may significantly impact how these statutes are applied. Although we believe our research to be thorough, there are 
likely other statute sections on the topic that we did not locate due to variations in wording and construction. As a result, this report should not be 
viewed as exhaustive of all relevant statutes.



Warrantless Arrests: Misdemeanors Committed Outside the Presence of Law Enforcement

State Citation
Domestic
Violence

Battery

Warrant 
Issued but 

not in 
Possession

Escaped 
Convict / 

Parole 
Violation

Violating
Court/

Protective
Order

Theft / 
Shop­
lifting

DUI - 
Related 

Violation
Other/Notes

Alabama
CA 

§ 15-10-3
X X X

Alaska
AS § 

18.65.530
X X X

Arizona

ARS 

§ 13-3601
X

ARS 

§ 25-315
X

Arkansas

ACA 

§ 16-81-106
X

Evidence of bodily harm and danger of 
further violence must be present.

ACA 

§ 16-81-113
X

Arrest must be made within four hours, or 
12 hours for cases involving physical injury.

California

Cal Pen Code 

§8 3 6
X X

Cal Pen Code 

§836.1
X Battery on Emergency Response Personnel.

Cal Pen Code 

§836.3
X

Cal Pen Code 

§ 13701
X X

Colorado

CRS 

§ 16-3-102
X X X X X X X Any offense.

CRS 

§ 18-6-803.6
X

Connecticut
GSC 

§ 46b-38b
X
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Warrantless Arrests: Misdemeanors Committed Outside the Presence of Law Enforcement (contd.)

State Citation
Domestic
Violence

Battery

Warrant 
Issued but 

not in 
Possession

Escaped 
Convict / 

Parole 
Violation

Violating
Court/

Protective
Order

Theft / 
Shop­
lifting

DUI - 
Related 

Violation
Other/Notes

Delaware
DCA 

§ 1904
X X X

Illegal sexual contact or attempt; and 

Any misdemeanor on school property.

Florida FS § 741.29 X

Georgia
OCGA 

§ 17-4-20
X Abuse of a vulnerable adult.

Hawaii
HRS 

§ 709-906
X

Idaho 1C § 19-603 X

Illinois
§ 725 ILCS 

5/112A-30

Indiana
ICA 

§ 35-33-1-1
X X X

Certain weapons violations; interference 

with reporting of certain crimes.

Iowa 1C § 236.12 X X X Commission of crime aboard an aircraft.

Kansas

KSA 

§ 22-2307
X

KSA 

§ 22-2401

Any misdemeanor where an officer has 

probable cause to believe that an offender 

will not otherwise be apprehended, 

evidence will be lost, injury or damage has 

occurred or will occur.

Kentucky
KRS 

§ 431.005
X X X X Failing to comply with sex offender registry.

Louisiana
LSA-RS § 

46:2140
X
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Warrantless Arrests: Misdemeanors Committed Outside the Presence of Law Enforcement (contd.)

State Citation
Domestic
Violence

Battery

Warrant 
Issued but 

not in 
Possession

Escaped 
Convict / 

Parole 
Violation

Violating
Court/

Protective
Order

Theft / 
Shop­
lifting

DUI - 
Related 

Violation
Other/Notes

Maine
M RSA 19-A, 

§4012
X

Maryland
ACM  § 2-203 

to 2-204
X X X

Giving false alarm of fire; indecent 

exposure; certain weapons violations; 

prostitution.

Mass.

ALM  GL 

ch. 2 0 9 A § 6
X X

ALM  GL

ch .276 § 28
X X

Michigan

MCL 

§ 257.625m
X X DUI involving commercial vehicle.

MCL

§ 764.15
X X X

Commission of a misdemeanor punishable 

by more than 92 days imprisonment; and 

misdemeanors on school property.

MCL 

§ 764.15a-b
X X

Mississippi § 99-3-7 X X X X

Missouri

§ 455.085 

R.S.Mo.
X X

§ 544.216 

R.S.Mo.
X X X X X X X Any violation of law.

Montana

MCA 

§ 46-6-210
X

M CA 

§ 46-6-311
X X X X X X X

Any violation of law (where circumstances 
require immediate arrest).
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Warrantless Arrests: Misdemeanors Committed Outside the Presence of Law Enforcement (contd)

State Citation
Domestic
Violence

Battery

Warrant 
issued but 

not in 
Possession

Escaped 
Convict / 

Parole 
Violation

Violating
Court/

Protective
Order

Theft / 
Shop­
lifting

DUI - 
Related 

Violation
Other/A/otes

Nebraska
RSN 

§ 29-404.02
X

Any misdemeanor if the officer has reason 

to believe the offender could not be 

arrested later, poses a danger, or may 

destroy evidence.

Nevada

NRSA 

§ 171.124
X X X X X X X Any Gross Misdemeanor.

NRSA 

§ 171.137
X

New

Hampshire
R SA §  594:10 X X

New Jersey
NJSA 

§ 2C:25-21
X X

New York

N.Y. Crim. 

Proc. Law 

§ 140.10

X X X X X X X
Any crime committed within arresting 

police officer's jurisdiction.

North

Carolina

GSNC 

§ 15A-401
X X X

Trespassing in home of former domestic 

partner; pointing a firearm at a 

partner/family member; violating a 

quarantine order.

North Dakota
NDCC § 

14-07.1-10
X

Ohio ORC § 2935.03 X X X X X X X

Any Class 1 misdemeanor within an officer's 

jurisdiction where pursuit of the offender 

has taken place without "unreasonable 

delay."

Oregon
ORS 

§ 122.055
X
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Warrantless Arrests: Misdemeanors Committed Outside the Presence of Law Enforcement (contd.j

State Citation
Domestic
Violence

Battery

Warrant 
Issued but 

not in 
Possession

Escaped 
Convict / 

Parole 
Violation

Violating
Court/

Protective
Order

Theft / 
Shop­
lifting

DUI - 
Related 

Violation
Other/Notes

Rhode Island

R.l. Gen. Laws 

§ 12-7-3
X X X X X X X

Any misdemeanor if the officer has reason 

to believe the offender could not be 

arrested later or poses a danger.

R.l. Gen. Laws 

§ 12-29-3
X X

South

Carolina

S.C. Code Ann. 

§ 16-25-70
X

South Dakota
SDCL 

§ 23A-3-2
X X X X X X X Any Class 1 misdemeanor.

Tennessee

TCA 

§ 36-3-619
X

TCA 

§ 40-7-103
X X X

Utah
UCA 

§ 77-36-2.2
X

Virginia
Va. Code Ann. 

§ 19.2-81
X X X X

Carrying a weapon on school property; 

brandishing a firearm; and destruction of 

commercial property.

Washington
RCWA 

§ 10.31.100
X X X X X

Theft; threats to people or property; 

possession of cannabis; minor consuming 

alcohol; criminal trespass; numerous traffic 

violations; indecent exposure; interference 

with a health care facility; and possession of 

dangerous weapon on school grounds.
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Warrantless Arrests: Misdemeanors Committed Outside the Presence of Law Enforcement (contd.)

State Citation
Domestic
Violence

Battery

Warrant 
Issued but 

not in 
Possession

Escaped 
Convict / 

Parole 
Violation

Violating
Court/

Protective
Order

Theft / 
Shop­
lifting

DUI - 
Related 

Violation
Other/Notes

W isc o n s in
W is. S tat. 

§ 9 6 8 .0 7 5
X

Notes and Source: This table was compiled using key-word searches of the Lexis database of state statutes and should not be viewed as an exhaustive list of all laws on the topic. We did not 
review regulations or case law, both of which may impact the manner in which the statute sections listed are applied.
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Office of the Attorney General 
State of Texas

O p in io n  N o. JM -7 5 1

A  num ber o f  sta tes h av e  en ac ted  statu tes au tho riz ing  p eace  o fficers  to  m ake w arran tless 
arrests fo r m isd em ean o rs  co m m itted  ou tside th e ir  p resence . See, e.g., D .C .C ode A nn. s 
23-581; F la .S ta t. s 9 0 1 .1 5 (6 ) (w arran tless a rres t i f  there  is p ro b ab le  cause  to  believe  the  
person  has co m m itted  an  ac t o f  dom estic  v io len ce  in  v io la tio n  o f  in junction); K an .C ode 
C rim .P roc. s 2 2 -2 4 0 1 ; M d .C o d e  Ami. s 27 .594(B ); O h io  C ode A nn. s 2935 .03; 
W ash .R ev .C ode A nn . 10 .31 .100 . T he courts o f  som e sta tes have d ea lt w ith  the  v a lid ity  o f  
a w arran tless a rre s t o f  an  ind iv idua l by a  peace o fficer fo r a  m isd em ean o r com m itted  
outside o f  h is p re sen ce . See, e.g ., State v. P resley , 458  S o .2 d  847 (F la .D ist.C t.A pp . 1984) 
(test for w arran tless  a rre s t in  m isd em ean o r is w h e th e r th e  o fficer has a substan tial reason  
to  believe  arrestee  is g u ilty  o f  a  crim e); L eB lanc v. S ta te , 382 S o .2d 299  (Fla. 1980) 
(p rov ision  for w a rran tle ss  a rres t fo r battery  com m itted  upon  spouse does no t v io la te  equal 
p ro tection  c lause); W ilso n  v. H unk, 367 N .E .2 d  478 (Ill.A pp .C t.1977) (w arran tless arrest 
fo r m isd em ean o r n o t co m m itte d  in  o fficer’s p resen ce  is n o t illegal arrest); L urie  v.
D istric t A tto rn ey  o f  K in g s  C ounty , 288 N .Y .S .2 d  256 (S up .C t.S pecia l T erm  1968) (arrest 
fo r a  m isd em ean o r n o t co m m itted  in  officer's p re sen ce  v io la tes  no  state  o r federal 
constitu tional s tan d ard ); C ity  o f  C olum bus v. H erre ll, 2 47  N .E .2 d  770 (O hio 
C t.A pp .1969) (s ta tu te  au th o riz in g  peace o fficer to  arrest w ith o u t a  w arran t any  p erso n  he 
has reasonab le  cau se  to  b e liev e  is gu ilty  o f  assau lt and  battery , a  m isdem eanor, d o es no t 
v io late  F ourth  A m en d m en t) ; S ta te  v. B ryant, 678 S .W .2d  480  (T en n .C rim .A pp .1984), 
cert, denied, 46 9  U .S . 1192 (1985) (the ru le  th a t a p o lice  o fficer has no  au thority  to  m ake 
m isdem eanor a rres t fo r o ffen se  com m itted  ou tside  h is p resence is a  co m m o n  law  ru le  and 
no t co n stitu tio n a lly  req u ired ). In  K elley  v. S tate, 676 S .W .2d  646 (T ex .A pp .--H ouston  
[1st Dist.J 1984, pet. r e f d )  th e  co u rt d eterm ined  th a t a  search  w as invalid  because it w as 
m ade p u rsu an t to  a n  in v a lid  a rres t fo r a fe lony. T he co u rt stated  tha t the  Fourth  
A m endm ent o f  th e  U n ited  S ta tes C onstitu tion  requ ires th e  p o lice  to  hav e  p ro b ab le  cause 
to arrest a  suspec t, an d  s in ce  th ere  was p ro b ab le  cause  th e  federal co nstitu tion  w as no t 
v io la ted  in  th is case . 6 76  S .W .2 d  at 648. H ow ever, since T exas has im posed  g reater 
restrain ts on p o lice  co n d u c t th an  the federal co n stitu tio n  requ ires, the  a rrest w as inva lid  
because it v io la ted  T e x a s  law . T he court rev iew ed  statu tes au tho riz ing  w arran tless arrest, 
includ ing  the p ro v is io n  n o w  cod ified  as artic le  14 .03(a)(2) o f  the  C ode  o f  C rim inal 
P rocedure , b u t d id  n o t co m m en t on  its valid ity . 676 S .W .2d  a t 649.



F inally , in  G o n zales v. C ity  o f  P eoria , 722 F .2d  468 (9 th  Cir. 1983), th e  co u rt determ ined  
th a t A rizo n a  law  en fo rcem en t officers co u ld  arrest fo r v io la tio n s o f  th e  Im m igration  and 
N a tio n a lity  A c t u n d er th e  fo llo w in g  sta te  provision:

A  p eace  o fficer m ay , w ith o u t a  w arran t, arrest a  person:

4. W h en  he has p ro b ab le  cause  to  b e liev e  a  m isd em ean o r has b een  co m m itted  and 
p ro b ab le  cause to  b e liev e  th e  p e rso n  to  be arrested  has co m m itted  th e  offense....

A riz .R ev .S ta t.A m i. s 13-3883 (1978).

T hus, th e re  is federa l and sta te  case law , as w ell as legal scho larsh ip , w h ich  supports the 
co n stitu tio n a lity  o f  the a rres t p ro v isio n s y ou  inquire  about. W e sh o u ld  m o reo v er presum e 
th a t th is  leg islation  is co nstitu tiona l. See U nited  States v. W atson , supra. W e therefo re do 
no t b elieve  su b sec tio n s (a)(2 ) o r  (a)(3) o f  artic le 14.03 are  fac ia lly  un co n stitu tio n a l.



C i t y  € 
K e t c h i k a n

POLICE DEPARTMENT
3 6 1  M a in  S t r e e t  
K e tc h ik a n ,  A l a s k a  9 9 9 0 1  
P h o n e  ( 9 0 7 )  2 2 5 - 6 6 3 1  
F a x  ( 9 0 7 )  2 4 7 - 6 6 3 1

January 27,2011

C athy  M u n o z 
R ep resen ta tiv e  
D istric t 4
S ta te  C ap ito l, R o o m  403 
Juneau , A K  9 9 801-1182

D ear R epresen ta tive  M unoz:

1 w ou ld  lik e  to  ta k e  th is  o p p o rtu n ity  to  p ledge m y su p p o rt fo r  a  b ill y ou  are  sponsoring . T he b ill, 
w h ich  am ends an  A c t re la tin g  to  arrests  w ith o u t w arran ts by  p eace  o fficers fo r ce rta in  m isdem eanors, 
w ill greatly  assist law  en fo rcem en t agencies across o u r S ta te . H av ing  th e  ab ility  to  arrest an  
ind iv idua l, w ho  h as  co m m itted  a  m isdem eanor crim e ag a in st a  p e rso n  as enum era ted  u n d er A laska 
S ta tu te  11.41 w ith o u t a  w arran t, greatly  assists  peace  officers in  th e ir m issio n  to  p ro tec t th e  public . It 
h as  been  m y ex p erien ce , in  o v er tw en ty-th ree y ea rs  as a  p o lice  officer, th a t an  o n -scen e  arrest 
d rastica lly  red u ces th e  chance th a t o fficers w ill respond  m u ltip le  tim es to  the  sam e address and 
greatly  red u ces  th e  lik e lih o o d  th a t  th e  v ic tim  w ill su ffer any fu rth e r injury.

I  ap p recia te  y o u r w illin g n ess  to  he lp  m ake our jo b s  in  la w  en fo rcem en t easier. I f  th ere  is any w ay 
I can  assist y o u  w ith  th e  p assag e  o f  th is  b ill, p lease  do n o t h esita te  to  co n tac t m e.

E d w ard  T a lik  
C h ie f  o f  P o lice



A l a s k a  A s s o c i a t i o n  o f  C h i e f s  o f  P o l i c e

12 January, 2011

Representative Kathy Munoz 
State Capitol Room 409 
Juneau AK, 99801

RE: An Act relating to arrests without warrants by peace officer for certain misdemeanors

Dear Representative Munoz,

For several years the membership of the Alaska Association of Chiefs of Police (AACOP) has been concerned with 

state statues that severely limit the ability of a law enforcement officer (LEO) investigating a misdemeanor crime to 

make a ‘probable cause’ arrest. The restrictions have been demonstrated to place undue responsibility upon crime 

victims; cause officers, agencies, and prosecutors additional work and; result in inefficiencies in the administration of 

justice and the protection of our communities.

With the exception of the three incidents that current law allows, or mandates, LEOs to make a misdemeanor arrest 

based on probable cause, LEOs in Alaska have the same arrest power as citizens have. Here are some specific 

examples of how this impacts LEOs and their communities:

• If no punches are being thrown when officers arrive at a reported bar fight, they are not able to arrest anyone 
even though it may be advisable in order to temporarily keep the peace.

• We may respond to an assault in which the victim is uncooperative and the suspect runs from the scene. The 
responding officer(s) pursue and catch the suspect. However, any force they use to subdue and arrest the 
suspect will be subjected to serious legal review, as no immediate arrest can be made for the assault. In some 
communities officers are applying Tasers™ to fleeing suspects in this kind of scenario, only to remove the barbs, 
get the suspect's name, dust him off, and tell him he’ll be hearing from a prosecutor if a complaint is issued.

• Officers respond to a report of a prowler and find a man peeking into a bathroom window of a residence, 
masturbating. Unless there is a person under the age of 16 who is watching him, we cannot arrest him.

AACOP has reviewed the 11/24/10 Work Draft of your proposed legislation. We support the proposed change, as it 

would help resolve the three scenarios described above. However, because it will only expand arrest powers to the 

seven misdemeanors that are violations of A S  11.41, other restrictions will continue to hamper LEOs in protecting 

their communities. For example:

• Arrest of shoplifters

185 E  N e lso n  A ve, W asilla , A K  99654 (907) 376-2747



• A burglar is caught in the act by a citizen, just prior to actually making entry or completing a theft or other crime, 
the offense is now an A Misdemeanor. Once again, we dust off the burglar, take his name and send him on his 
way.

AACOP members would prefer that arrest powers also be extended to misdemeanors under AS 11.46 as well as AS

11.41. However, we will support your draft legislation and make members available to testify on its behalf.

Please feel free to contact me if you would like additional information or we can assist you in any way.

Respectfully,

Chief Tom Clemons 

President, AACOP



S o l d o t n a  Po l i c e  D e p a r t m e n t
44510 Sterling Highway 
Soldotna, Alaska 99669

Jo h n  H. Lu c k in g . Jr. 
C hief O f Po l c e

TEL: (907)262-4455 
FAX: (907) 262-4421

September 23, 2009

The Honorable Representative Cathy Munoz 
Alaska State Capitol Building, Room 409 
Juneau, A K  99801

Dear Representative Munoz,

I am writing this letter in support to your proposed legislation entitled “An act relating to 
arrests without warrants by peace officers for certain misdemeanors”. It is an important 
step toward improving the abilities of police to expeditiously apprehend persons they 
have reason to believe have committed crimes. I would however, like to also ask that 
you consider strengthening the bill even more by not limiting the new arrest authority to 
crimes against persons, but rather to include all misdemeanor crimes. It seems unfair to 
make crimes against persons more important than other misconduct.

The legislation you propose will be of benefit to the police and citizens alike. It will serve 
to simplify the criminal code, and help police protect innocent victims by accelerating the 
process of misdemeanor arrest in cases where probable cause exists. Thank you for 
working to assist law enforcement in Alaska. We very much appreciate your efforts in 
that regard.



Arrests for Misdemeanors Without a Warrant

W e s t e r n  S t a t e s

O r e g o n  
§ 133.3101
Authority of peace officer to arrest without warrant
(1) A  peace officer may arrest a person without a warrant if the officer has 
probable cause to believe that the person has committed any of the following:
(a) A  felony.
(b) A  misdemeanor.
(c) An unclassified offense for which the maximum penalty allowed by law is 
equal to or greater than the maximum penalty allowed for a Class C 
misdemeanor.
(d) Any other crime committed in the officer’s presence.

A r i z o n a
13-3883. Arrest by officer without warrant
A. A  peace officer may, without a warrant, arrest a person if he has probable 
cause to believe:
1. A  felony has been committed and probable cause to believe the person to be 
arrested has committed the felony.
2. A misdemeanor has been committed in his presence and probable cause to 
believe the person to be arrested has committed the offense.
3. The person to be arrested has been involved in a traffic accident and violated 
any criminal section of title 28, and that such violation occurred prior to or 
immediately following such traffic accident.
4. A misdemeanor or a petty offense has been committed and probable cause to 
believe the person to be arrested has committed the offense. A person arrested 
under this paragraph is eligible for release under section 13-3903.
B. A peace officer may stop and detain a person as is reasonably necessary to 
investigate an actual or suspected violation of any traffic law committed in the 
officer's presence and may serve a copy of the traffic complaint for any alleged 
civil or criminal traffic violation. A peace officer who serves a copy of the traffic 
complaint shall do so within a reasonable time of the alleged criminal or civil 
traffic violation.

C o l o r a d o
16-3-102 - Arrest by peace officer.
(1) A peace officer may arrest a person when:

(a) He has a warrant commanding that such person be arrested; or
(b) Any crime has been or is being committed by such person in his 

presence; or
(c) He has probable cause to believe that an offense was committed and 

has probable cause to believe that the offense was committed by the 
person to be arrested.



I d a h o
19-603.WHEN PEACE OFFICER MAY ARREST. A peace officer may make an 
arrest in obedience to a warrant delivered to him, or may, without a warrant, 
arrest a person:

1. For a public offense committed or attempted in his presence.
2. When a person arrested has committed a felony, although not in his 

presence.
3. When a felony has in fact been committed and he has reasonable 

cause for believing the person arrested to have committed it.
4. On a charge made, upon a reasonable cause, of the commission of a 

felony by the party arrested.
5. At night, when there is reasonable cause to believe that he has 

committed a felony.
6. When upon immediate response to a report of a commission of a crime 

there is probable cause to believe, that the person arrested has committed a 
violation of section 18-902 (assault), 18-903 (battery), 18-918 (domestic assault 
or battery), 18-7905 (first degree stalking), 18-7906 (second degree stalking), 39- 
6312 (violation of a protection order), or 18-920 (violation of a no contact order).

7. When there is reasonable cause to believe, based upon physical 
evidence observed by the officer or statements made in the presence of the 
officer upon immediate response to a report of a commission of a crime aboard 
an aircraft, that the person arrested has committed such a crime.

W a s h i n g t o n  
RCW 10.31.100

A police officer having probable cause to believe that a person has committed or 
is committing a felony shall have the authority to arrest the person without a 
warrant. A police officer may arrest a person without a warrant for committing a 
misdemeanor or gross misdemeanor only when the offense is committed in the 
presence of the officer, except as provided in subsections (1) through (10) of this 
section.

(1) Any police officer having probable cause to believe that a person has 
committed or is committing a misdemeanor or gross misdemeanor, involving 
physical harm or threats of harm to any person or property or the unlawful taking 
of property or involving the use or possession of cannabis, or involving the 
acquisition, possession, or consumption of alcohol by a person under the age of 
twenty-one years under RCW  66.44.270, or involving criminal trespass under 
RCW  9A.52.070 or 9A.52.080, shall have the authority to arrest the person.



C a l i f o r n i a
836.1. When a person commits an assault or battery against the 
person of a firefighter, emergency medical technician, or mobile 
intensive care paramedic while that person is on duty engaged in the 
performance of his or her duties in violation of subdivision (b) of 
Section 241 or subdivision (b) of Section 243, a peace officer may, 
without a warrant, arrest the person who commits the assault or 
battery:

(a) Whenever the peace officer has reasonable cause to believe 
that the person to be arrested has committed the assault or battery, 
although the assault or battery was not committed in the peace 
officer's presence.

(b) Whenever the peace officer has reasonable cause to believe 
that the person to be arrested has committed the assault or battery, 
whether or not the assault or battery has in fact been committed.

N e v a d a
N RS 171.124 Arrest by peace officer or officer of Drug Enforcement 

Administration.
1. Except as otherwise provided in subsection 3 and N RS 33.070 and 

33.320, a peace officer or an officer of the Drug Enforcement Administration 
designated by the Attorney General of the United States for that purpose may 
make an arrest in obedience to a warrant delivered to him or her, or may, without 
a warrant, arrest a person:

(a) For a public offense committed or attempted in the officer’s presence.
(b) When a person arrested has committed a felony or gross misdemeanor, 

although not in the officer’s presence.
(c) When a felony or gross misdemeanor has in fact been committed, and the 

officer has reasonable cause for believing the person arrested to have committed 
it.

(d) On a charge made, upon a reasonable cause, of the commission of a 
felony or gross misdemeanor by the person arrested.

(e) When a warrant has in fact been issued in this State for the arrest of a 
named or described person for a public offense, and the officer has reasonable 
cause to believe that the person arrested is the person so named or described.

2. A peace officer or an officer of the Drug Enforcement Administration 
designated by the Attorney General of the United States for that purpose may 
also, at night, without a warrant, arrest any person whom the officer has 
reasonable cause for believing to have committed a felony or gross 
misdemeanor, and is justified in making the arrest, though it afterward appears 
that a felony or gross misdemeanor has not been committed.

3. An officer of the Drug Enforcement Administration may only make an 
arrest pursuant to subsections 1 and 2 for a violation of chapter 453 of NRS.



Utah
77-7-2. Arrest by peace officers.

A peace officer may make an arrest under authority of a warrant or may, 
without warrant, arrest a person;

(1) (a) for any public offense committed or attempted in the presence of any 
peace officer; and

(b) as used in this Subsection (1), "presence" includes all of the physical 
senses or any device that enhances the acuity, sensitivity, or range of any 
physical sense, or records the observations of any of the physical senses;

(2) when the peace officer has reasonable cause to believe a felony or a class 
A misdemeanor has been committed and has reasonable cause to believe that 
the person arrested has committed it;

(3) when the peace officer has reasonable cause to believe the person has 
committed a public offense, and there is reasonable cause for believing the 
person may:

(a) flee or conceal himself to avoid arrest;
(b) destroy or conceal evidence of the commission of the offense; or
(c) injure another person or damage property belonging to another person; or
(4) when the peace officer has reasonable cause to believe the person has 

committed the offense of failure to disclose identity under Section 76-8-301.5.

M i d - W e s t e r n  S t a t e s  

W i s c o n s i n
968.07 Arrest by a law enforcement officer.
(1) A  law enforcement officer may arrest a person when:
(a) The law enforcement officer has a warrant commanding that such person be 
arrested; or
(b) The law enforcement officer believes, on reasonable grounds, that a warrant 
for the person’s arrest has been issued in this state; or
(c) The law enforcement officer believes, on reasonable grounds, that a felony 
warrant for the person’s arrest has been issued in another state; or
(d) There are reasonable grounds to believe that the person is 
committing or has committed a crime.

I l l i n o i s
A police officer may make an arrest without a warrant if the officer witnesses a 
crime being committed. Police may also make an arrest without a warrant if there 
is probable cause that an offense occurred and that the person who would be 
taken into custody committed the crime. Unless it is an emergency, however, a 
police officer cannot enter a person’s home without a warrant to make an arrest. 
When a person is arrested, he or she is not necessarily charged with a crime. 
Some people who are arrested are taken into custody, questioned, possibly put 
into a lineup, and then released without being charged with an offense.



M ic h ig a n
764.9c Arrest without warrant for misdemeanor or ordinance violation; 
issuance and service of appearance ticket by police officer or specially 
authorized public servant; exceptions.
Sec. 9c.
(1) Except as provided in subsection (3), if a police officer has arrested a person 
without a warrant for a misdemeanor or ordinance violation for which the 
maximum permissible penalty does not exceed 93 days in jail or a fine, or both, 
instead of taking the person before a magistrate and promptly filing a complaint 
as provided in section 13 of this chapter, the officer may issue to and serve upon 
the person an appearance ticket as defined in section 9f of this chapter and 
release the person from custody.

(2) A public servant other than a police officer, who is specially authorized by law 
or ordinance to issue and serve appearance tickets with respect to a particular 
class of offenses of less than felony grade, may issue and serve upon a person 
an appearance ticket if the public servant has reasonable cause to believe that 
the person has committed an offense.

(3) An appearance ticket shall not be issued to any of the following:

(a) A person arrested for a violation of section 81 or 81a of the Michigan penal 
code, 1931 PA 328, MCL 750.81 and 750.81a, or a local ordinance substantially 
corresponding to section 81 of the Michigan penal code, 1931 PA 328, MCL 
750.81, if the victim of the assault is the offender's spouse, former spouse, an 
individual who has had a child in common with the offender, an individual who 
has or has had a dating relationship with the offender, or an individual residing or 
having resided in the same household as the offender. As used in this 
subdivision, "dating relationship” means frequent, intimate associations primarily 
characterized by the expectation of affectional involvement. This term does not 
include a casual relationship or an ordinary fraternization between 2 individuals in 
a business or social context.

(b) A person subject to detainment for violating a personal protection order.

(c) A person subject to a mandatory period of confinement, condition of bond, or 
other condition of release until he or she has served that period of confinement or 
meets that requirement of bond or other condition of release.

Constitutionality issu e
U.S. Supreme Court - “...as long as probable cause exists, arrest warrants are 
unnecessary, even where there is time to obtain them.” Laasch v Wis., 84 
Wis.2d 587, 591 (1978) and Sanders v Wis., 69 Wis.2d 242, 255 (1975).]
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Luckhaupt 

4/1/11

1 Page 1, lines 1 - 2:

2 Delete "certain misdemeanors"

3 Insert "assault in the fourth degree under certain circumstances"

4

5 Page 2, lines 3 - 5:

6 Delete all material and insert:

7 "(D) committed assault in the fourth degree under AS 11.41.230

8 and the officer has reasonable cause to believe arrest w ithout a w arrant is a

9 practical necessity to prevent imminent physical harm  to a person:"

A M E N D M E N T

OFFERED IN THE HOUSE BY REPRESENTATIVE HOLMES

TO: HB 171

L - 1 -
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2 7 - L S 0 2 19VB. 1 
Waldo  
4/1/11

A M E N D M E N T

O F F E R E D  IN T H E  H O U S E  B Y  R E P R E S E N T A T IV E  H O L M E S

TO: H B  171

Page 1, lines 1 - 2 :

D ele te  “certain misdemeanors”

Insert “assault in the fourth degree or an ordinance with elements similar to assault in the 

fourth degree under certain circumstances”

Page 2, lines 3 - 5 :

D ele te  all material and insert:

“(D) committed assault in the fourth degree under AS 11.41.230 or an 

ordinance with elements similar to assault in the fourth degree under AS 11.41.230 and the 

officer has reasonable cause to believe arrest without warrant is necessary to prevent 

imminent physical harm to a person;”


