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F IS C A L  N O T E
S T A T E  O F  A L A S K A  cost t  codes
2012 L E G IS L A T IV E  SESSIO N

Identifier (file name) HB296-DOC-OC-01-3Q-12
Title

Sponsor
Requester

"An Act relating to service of process on prisoners; 
relating to crime of escape; relating to definition of..."

Bill Version
Fiscal Note Number
Publish Date

Dept. Affected
Appropriation
Allocation

CSHB 296(JUD) 
1
2/17/12 (H)

DOC
Admin & Support

Commissioner’s Office
House Judiciary Committee
House Judiciary Committee OMB Component Number 694

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.

FY13
Appropriation

Requested

Included in 
Governor’s 

F.Y13 
Request

Out-Year Cost Estimates

OPERATING EXPENDITURES FY13 FY13 FY14 FY15 FY16 FY17 FY18
Personal Services
Travel
Services
Commodities
Capital Outlay
Grants, Benefits
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0 0.0

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Prgm (DGF)
1037 GF/MH (UGF)
1178 temp code (UGF)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS
Full-time
Part-time
Temporary

CHANGE IN REVENUES

Estimated SUPPLEMENTAL (FY12) operating costs
(discuss reasons and fund source(s) in analysis section)

Estimated CAPITAL (FY13) costs
(discuss reasons and fund source(s) in analysis section)

0.0

0.0

(separate supplemental appropriation required",

(separate capital appropriation required)

Why this fiscal note differs from previous version (if initial version, please note as such)

Prepared by 
Division 

Approved by

Leslie Houston, Director Phone 907-465-3339
Department of Corrections - Administrative Services Date/Time 02/01/2012 7:00AM

Joseph D. Schmidt, Commissioner Date 2/1/2012
Department of Corrections

(Revi«ed 8/17/2011 OMB) Page 1 of 2



F IS C A L  N O T E  #1

Analysis

S T A T E  O F  A L A S K A  B IL L  N O . CSHB 296(JUD)
2012 L E G IS L A T IV E  SESSIO N

This legislation adds language to  AS 11.56.301(a) inserting the  word secure under (a)(1)(A) in the  context o f a secure 
correctiona l fac ility  w h ile under offic ia l de tention; and, adds language to  the  end o f (a)(1)(A) for a misdemeanor.

This legislation adds Section 3. AS 11.56.310 (c) "secure correctional fac ility " means (1) uses construction fixtures or 
o th e r restra ints designed to  restric t physically the physical movements and activities o f persons under officia l 
de ten tion ; or (2) employs correctional officers or other fac ility  s taff charged w ith  preventing persons under officia l 
de ten tio n  from  departing the  fac ility  w ith o u t lawful authorization..

The legislation also adds to  the  de fin ition  o f "correctional facility" "a prison, ja il, camp, farm , halfway house, group 
home, ho ld ing facility , o r o ther placem ent [PREMISES, OR A PORTION OF PREMISES] used fo r  housing [THE 
CONFINEMENT OF] persons under offic ia l de tention;

If passed, the  Departm ent o f Corrections does not anticipate a fiscal impact.

(Revised 8/17/2011 OMB) Page 2 of 2



F IS C A L  N O T E
STATE OF ALASKA cost * codes Bill Version CSHB 296(JUD)
2012 LEGISLATIVE SESSION Fiscal Note Number 3

Publish Date 2/17/12 (H)

Identifier (file name) HB296-DOA-PDA-1-27-12____________________________ Dept. Affected Administration
Title  Crime of Escape/Def. of Correct Facility________ Appropriation Legal and Advocacy Services

_____________________________________________________________________ Allocation Public Defender Agency_________
Sponsor  Judiciary_____________________  ________________  ___
Requester  House Judiciary OMB Component Number 1631

Expenditures/Revenues__________________________________ (Thousands o f Dollars)_________________
Note: Amounts do not include inflation unless otherwise noted below.

FY13
Appropriation

Requested

Included in 
Governor’s 

FY13 
Request

Out-Year Cost Estimates

OPERATING EXPENDITURES FY13 FY13 FY14 FY15 FY16 FY17 FY18
Personal Services 
T ravel 
Services 
Commodities 
Capital Outlay 
Grants, Benefits 
Miscellaneous

TOTAL OPERATING **** **** **** **** **** **** ****

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Prgm (DGF)
1037 GF/MH (UGF)
1178 temp code (UGF)

TOTAL **** **** **** **** **** **** ****

POSITIONS
Full-time
Part-time
Temporary

CHANGE IN REVENUES

Estimated SUPPLEMENTAL (FY12) operating costs   (separate supplemental appropriation required)
(discuss reasons and fund source(s) in analysis section)

Estimated CAPITAL (FY13) costs   (separate capital appropriation required)
(discuss reasons and fund source(s) in analysis section)

Why this fiscal note differs from previous version (if initial version, please note as such) 
Not applicable, initial version

Prepared by Quinlan Steiner__________________________________________________  Phone 907 334-4414
Division Public Defender Agency___________________________________________  Date/Time 1/27/12 9:42 PM

Approved by John Cramer, Deputy Commissioner_________________________________  Date 1/27/2012______
Department of Administration__________________________________

(Revised 8/17/2011 OMB) Page 1 of 2



FISCAL NOTE #3

Analysis

This bill amends AS 11.56.310(a) by adding language tha t changes the de fin ition  o f escape by including persons w ho 
rem ove them selves, w ith o u t a u tho rity  to  do so, from  a "secure" correctional fac ility  w h ile  under offic ia l de tention  
fo r  a m isdem eanor. A dd itionally , AS 11.81.900(b)(9) is amended by broadening the  de fin ition  o f a correctional 
fac ility . This new de fin ition  adds the  descriptors prison, ja il, camp, farm , halfway house, group home, ho ld ing fac ility  
o r o th e r p lacem ent as a correctional facility, when used fo r housing persons under offic ia l de tention .

The expanded de fin ition  o f correction fac ility  and the inclusion o f unauthorized ex it from  offic ia l de tention  in 
m isdem eanor cases w ill increase the  range o f conduct th a t can be charged as escape and may increase the  num ber 
o f escapees charged. Add itionally, the  expanded de fin ition  w ill im pact the  num ber o f cases th a t can be charged 
under the  p rom oting  contraband statutes. The Public Defender Agency has no reliable m ethod fo r  de term in ing  how 
many cases w ill be charged under the  expanded defin ition, o r how m any o f those charged w ou ld  qualify fo r  
rep resenta tion  by the  Public Defender. The Agency submits an inde te rm ina te  fiscal note.

STATE OF ALASKA BILL NO. CSHB 296(JUD)
2012 LEGISLATIVE SESSION

(Revised 8/17/2011 OMB) Page 2 of 2



F IS C A L  N O T E
STATE OF ALASKA
2012 LEGISLATIVE SESSION

Identifier (file name) HB296CS(JUD)-LAW-CRIM-03-21-12
Title An Act relating to service of process on prisoners; 

crime of escape; deleting the repeal of a provision ..

Bill Version
Fiscal Note Number
() Publish Date

Dept. Affected
Appropriation
Allocation

HB 296

Law
Criminal

Criminal Justice Litigation
Sponsor
Requester

Judiciary
(H) Finance OMB Component Number 2202

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.

FY13
Appropriation

Requested

Included in 
Governor's 

FY13 
Request

Out-Year Cost Estimates

OPERATING EXPENDITURES FY13 FY13 FY14 FY15 FY16 FY17 FY18
Personal Services 
T ravel 
Services 
Commodities 
Capital Outlay 
Grants, Benefits 
Miscellaneous

0.0 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0 0.0

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Prgm (DGF)
1037 GF/MH (UGF)
1178 temp code (UGF)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0 0.0

POSITIONS
Full-time
Part-time
Temporary

CHANGE IN REVENUES

Estimated SUPPLEMENTAL (FY12) operating costs
(discuss reasons and fund source(s) in analysis section)

Estimated CAPITAL (FY13) costs
(discuss reasons and fund source(s) in analysis section)

(separate supplemental appropriation required) 

(separate capital appropriation required)

Why this fiscal note differs from previous version (if initial version, please note as such)

Prepared by 
Division

Approved by

Eileen Donahue, Division Operations Manager Phone 465-5427
Administrative Services Date/Time 3/21/12 8:35 AM

Michael C. Geraghty, Attorney General Date 3/21/2012
Department of Law

(R evised 1/17/2012 OMB) Page 1 of 2



FISCAL NOTE

Analysis

STATE OF ALASKA BILL NO. HB 296

2012 LEGISLATIVE SESSION

Current law allows service o f process to  be made to  a person in a correctiona l fa c ility  on the  sh ift supervisor 
w here  the  person is housed. HB 296 provides a de fin ition  o f co rrectiona l fac ility  fo r  purpose o f th is  law  -  
the  d e fin itio n  o f co rrectiona l fa c ility  in AS 33.30.901.

Under cu rre n t law  it  is escape in th e  fo u rth  degree (AS 11.56.330) fo r  a person to  rem ove onese lf from  o ffic ia l 
de te n tio n  fo r  a m isdem eanor. Escape in the  fo u rth  degree is a class A m isdem eanor.

Under cu rre n t law  it  is escape in th e  second degree (AS 11.56.310) to  rem ove onese lf fro m  a correctiona l fac ility  
w h ile  under o ffic ia l de ten tion . Escape in the  second degree is a class B fe lony. The C ourt o f Appeals has recen tly  
held th a t a person in a correctiona l fac ility  in connection w ith  a m isdem eanor could n o t be found  gu ilty  o f escape in 
the  second degree i f  the  person w ere  held in a fac ility  th a t d id  no t have locked doors o r guards.

HB 296 w o u ld  provide th a t a person in a correctiona l fac ility  th a t is secure in connection  w ith  a m isdem eanor 
com m its escape in th e  second degree -  a class B felony. The b ill defines secure correctiona l fa c ility  as a correctiona l 
fa c ility  th a t has physical res tra in ts  o r s ta ff th a t is charged w ith  p reven ting  escape.

There is no an tic ipa ted  fiscal im pact to  D epartm ent o f Law.

(R evised 1/17/2012 OMB) Page 2 of 2



A l a s k a  S t a t e  L e g i s l a t u r e

H o u se  o f  Re p r e se n t a t iv e s

J u d i c i a r y  C o m m i t t e e

Representative  Carl  Ga t t o , Ch air

St a t e  C a p it o l  B u il d in g , Rm  120  
JUNEAU, A K  99801-1182  

P h o n e : 907-465-4990 
F a x :  907-465-2381

HOUSE_JUDICIARY@LEGIS.STATE.AK.US

Crime of Escape & Definition of Correctional Facility 

Sectional Analysis for HB296 (27-LS1199\D)

Section 1) adds a new subsection tha t defines a correctional facility fo r the purpose o f AS 09.05.050 as a 
"prison, ja il, camp farm , halfway house, group home, or other placement designated by the 
commissioner fo r the custody, care and discipline o f prisoners (AS 33.30.901(4).

Section 2) defines tha t escape from  a "secure correctional facility" while under official detention fo r a 
m isdemeanor is escape in the second degree, a class B felony.

Section 3) adds a new subsection to AS 11.56.310 defining a secure correctional facility.

Section 4) amends 11.81.900(b)(9) to  fu rther define a correctional facility as a prison, jail, camp, farm, 
halfway house, group home, holding facility or other placement used fo r housing persons under official 
detention.

Section 5) amends Rule 4, Alaska Rules of Civil Procedure to  reflect changes indirectly made in section 1 
o f this act.

Section 6) states th a t changes to  sections 2,3 and 4 apply to  offenses on or after the effective date o f 
this act.

C o m m it t e e  M e m b e r s :
R e p . S t e v e  T h o m p s o n , V i c e  C h a i r  

R e p . B o b  L y n n  
R e p . W e s  K e l l e r  

R e p . L a n c e  P r u i t t  
R e p . L i n d s e y  H o l m e s  
R e p . M a x  G r u e n b e r g

Section 7) provides fo r an immediate effective date.

mailto:HOUSE_JUDICIARY@LEGIS.STATE.AK.US


A l a s k a  S t a t e  L e g i s l a t u r e

H ouse  of R epresentatives

J u d i c i a r y  C o m m i t t e e

Representative Carl Gatto, Chair

Committee Members:
Rep. Steve Thompson, Vice Chair State Capitol Building, Rm 120

Rep. BobLvnn Juneau, AK 99801-1182
Rep. Wes Keller j Phone:907-465-4990
Rep. Lance Pruitt \ Fax: 907-465-2381

Rep. Lindsey Holmes teS tv* / House_Judiciary@lecis.state.ak.is
Rep. Max Gruenberg

H O U SE BILL 296 ~ Sponsor Statement 
H ouse Judiciary Committee

"An Act relating to service o f  process on prisoners; relating to the crim e o f  escape; relating 
to the definition o f'correctional facility1; am ending Rule 4, Alaska Rules o f  Civil Procedure;

and providing for an effective date."

HB 296, addresses ambiguities that have risen from recent court cases involving prisoner issues. It 
clarifies the permissible method o f personally serving process on incarcerated prisoners. It also 
clarifies the second and fourth degree escape statutes. The bill does three things;

1. For the purpose of service o f process on state prisoners HB296 references the definition of 
“correctional facility” in AS 33.30.901 to clarify the manner in which incarcerated prisoners can be 
served civilly while incarcerated. The bill also makes it clear that the statute setting for the 
procedure for personally serving incarcerated persons, AS 09.05.030, is an indirect amendment to 
Alaska Civil 4. These changes will ensure there is a standardized legal process for serving process on 
prisoners. It will cure the problem in Hert% v. Carotbers 225 P.3d 571 (Alaska 2010), that caused the 
Alaska Supreme Court to hold that prison officials were not peace officers who could serve legal 
summons and complaints on incarcerated prisoners.

2. This bill also defines what constitutes the crime of escape in the second degree. The result 
in Bridge v. State 258 P.3d 923 (Alaska 2011) was suggested for Legislative review from the Legal 
Services Annual Report (Dec. 2011). Bridge, was charged with driving with a suspended license, a 
class A misdemeanor. He could not post bail and was therefore held in jail. He was then 
transferred to a halfway house. He left the facility without permission and was caught. As a result 
o f the escape he was charged with escape in the second degree, a class B felony. The Alaska Court 
o f Appeals found that although Bridge was in the custody o f the Department o f  Corrections, he was 
not “confined”, because the halfway house did not have staff whose duty it was to prevent prisoners 
from leaving. This bill defines escape in the second degree as being from a “secure correctional 
facility” while under detention for a misdemeanor. Further, a “secure correctional facility” is 
defined as using construction or security fixtures or officers or other persons that are authorized to 
prevent persons under detention from departing such facilities without unlawful authorization.
O ther escapes by misdemeanants are fourth degree escapes, a class A misdemeanor. This bill will

mailto:House_Judiciary@lecis.state.ak.is


•  •
codify the holding in Bridge and will avoid future questions as to what constitutes escape in the 
second degree.

3. This bill deletes the repeal of provisions passed by the legislature in 2007, AS 12.55.100(f) 
and AS 33.16.150(g), requiring electronic monitoring as a special condition o f probation or parole 
for offenders whose offense was related to a criminal street gang. Repealing the December 31, 2012 
sunset date will continue to provide the court system and the Department o f Corrections an 
important tool to keep neighborhoods safe from gang related crime.

This bill provides clearer guidelines for civil service o f  process o f persons under the custody o f the 
Department o f Corrections removing question raised in Hert% v. Carothers 225 P.3d 571 (Alaska 
2010). The bill refines escape in the second degree answering questions from Bridge v. State 258 P.3d 
923 (Alaska 2011). This bill is necessary to avoid future litigation that may arise involving these 
issues.

Please contact my legislative aide, Miles Brookes, at 465-4940 with any questions.



J u d i c i a r y  C o m m i t t e e

R e p r e s e n t a t i v e  C a r l  G a t t o , C h a i r

S t a t e  C a p i t o l  B u i l d i n g , R m  1 2 0  

J U N E A U , A K  9 9 8 0 1 - 1 1 8 2  

P h o n e : 9 0 7 - 4 6 5 - 4 9 9 0  

F a x :  9 0 7 -4 6 5 -2 3 8 1  
HOUSE_JUDICIARY@LEGIS.STATE.AK.US

A l a s k a  S t a t e  L e g i s l a t u r e

H o u s e  o f  R e p r e s e n t a t i v e s

To: Representative Bill Stoltze, Co-Chair
Representative Bill Thom as, Co-Chair 
H ouse Finance Committee

From: Representative Carl G atto, Chair 
H ouse Judiciary Committee

Date: February 22, 2012

RE: Changes to HB 296 “Crime o f  Escape and Definition o f  Correctional Facility”

T he H ouse Judiciary Com m ittee adopted two amendments that clarify language for the purposes of
this bill. Below is an outline o f changes made since the bill was introduced;

^  A new subsection under AS 11.56.310 Escape in the second degree, defines “secure 
correctional facility” as one that can restrict the ability o f  a person from leaving without 
lawful authority or has correctional officers to do so.

^  A repeal o f  Section 3, ch. 27, SLA 2007, which sets D ecem ber 31, 2012 as the repeal date 
for requiring electronic m onitoring as a condition o f  probation and parole for offenders 
whose offense was related to a criminal street gang.

I f  you have any questions about amendments adopted in the com m ittee substitute, please contact
the Judiciary com m ittee aide, Melanie Lesh, at 465-3743.

C o m m i t t e e  M e m b e r s :

R e p . S t e v e  T h o m p s o n , V i c e  C h a i r  
R e p . B o b  L y n n  

R e p . W e s  K e l l e r  
R e p . L a n c e  P r u i t t  

R e p . L i n d s e y  H o l m e s  

R e p . M a x  G r u e n b e r g

mailto:HOUSE_JUDICIARY@LEGIS.STATE.AK.US


FISCAL NOTE
S T A T E  O F  A L A S K A
2 0 1 2  L E G I S L A T IV E  S E S S IO N

Identifier (file name) HB296-LAW-CRIM-01-27-12

Bill Version
Fiscal Note Number
(H) Publish Date

Title

Sponsor
Requester

An Act relating to service of process on prisoners; 
crime of escape; definition of 'correctional facility'.

Dept. Affected
Appropriation
Allocation

Judiciary
Criminal Justice Libation

(H) Judiciary OMB Component Number
J L

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.

FY13
Appropriation

Requested

Included in 
Governor's 

FY13 
Request

Out-Year Cost Estimates

OPERATING EXPENDITURES FY13 FY13 FY14 FY15 EY16 FY17 FY18
Personal Services 
T ravel 
Services 
Commodities 
Capital Outlay 
Grants, Benefits 
Miscellaneous

0.0 0.0 0.0 0.0 /  0.0 0.0 0.0

-

/
TOTAL OPERATING 0.0 0.0 0.0 /  0.0 0.0 0.0 0.0

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Prgm (DGF) /
1037 GF/MH (UGF) /
1178 temp code (UGF) /

TOTAL 0.0 0.5Y 0.0 0.0 0.0 0.0 0.0

POSITIONS /
Full-time
Part-time
Temporary

/
/

/  . . _

CHANGE IN REVENUES .  ........... 7

Estimated SUPPLEMENTAL (FY12) operatiiW costs
(discuss reasons and fund source(s) in anaiy/sis section)

Estimated CAPITAL (FY13) costs
(discuss reasons and fund source(s) ii

(separate supplemental appropriation required) 

(separate capital appropriation required)
nalysis section)

Why this fiscal note differs from/previous version (if initial version, please note as such)

Prepared by 
Division
Approved

Eileen Donahue, Division Operations Manager Phone 465-5427
Administrative Services Date/Time 1/27/12 4:10PM
Richard Svobodny, Acting Attorney General Date 1/27/2012
Department of Law

(R evise)?1/17/2012 OMB) Page 1 of 2



F IS C A L  N O T E  #2

A nalysis

S T A T E  O F  A L A S K A  B IL L  N O . CSHB 296(JUD)
2 0 1 2  L E G I S L A T IV E  S E S S IO N

Current law allows service of process to be made to a person in a correctional facility on the shift supervisor 
where the person is housed. HB 296 provides a definition of correctional facility for purpose of this law -  
the definition of correctional facility in AS 33.30.901. The bill also expands that definition by including 
camps, farms, halfway houses, and other placements for the housing of persons under official detention.

Under current law it is escape in the fourth degree (AS 11.56.330) for a person to remove oneself from official 
detention for a misdemeanor. Escape in the fourth degree is a class A misdemeanor.

Under current law it is escape in the second degree (AS 11.56.310) to remove oneself from a correctional facility 
while under official detention. Escape in the second degree is a class B felony. The Court of Appeals has recently 
held that a person in a correctional facility in connection with a misdemeanor could not be found guilty of escape in 
the second degree if the person were held in a facility that did not have locked doors or guards.

HB 296 would provide that a person in a correctional facility that is secure in connection with a misdemeanor 
commits escape in the second degree -  a class B felony. The bill defines secure correctional facility as a correctional 
facility that has physical restraints or staff that is charged with preventing escape.

There is no anticipated fiscal impact to Department of Law.

(Revised 1/17/2012 OMB) Page 2 of 2



B ridge v. S tate , 258 P.3d 923 (2011)

258  P .3d  923 
C o u rt o f  A p p ea ls  o f  A laska .

W e n d e ll D. B R ID G E , A p p e llan t, 
v.

STATE o f  A lask a , A ppellee . 

N o . A - 1 0 17 6 . | A ug. 5 , 2 0 11 .

Syn op sis

B ack g ro u n d : D efendant, w ho left halfway house without 
perm ission w hile aw aiting trial on m isdem eanor charge, 
w as convicted in the Superior Court, Fourth Judicial 
D istrict, Fairbanks, M ichael A. M acD onald, Randy M. 
O lsen, JJ., o f  second-degree felony escape. He appealed.

©^Particular grounds for re lief

Retrial o f  defendant on charge o f  second-degree 
escape would not violate double jeopardy based 
on trial court’s failure to properly instruct jury  
on term  “correctional facility,” as required to 
properly convict defendant o f  second-degree 
escape; i f  on retrial, the State w ere to believe 
that it w ould be unable to establish that halfway 
house defendant left w ithout perm ission 
qualified as a “correctional facility,” then the 
State could ask the trial court to enter judgm ent 
against defendant on lesser offense o f  
fourth-degree escape under statute which 
prohibited any act o f  “rem ov[ing] oneself from 
official detention for a m isdem eanor.” U.S.C.A. 
Const.Amend. 5; AS 11.56.310, 11.56.330(a)(1).

H old in gs: The Court o f  A ppeals, M annheim er, J., held 
that:
1 ju ry  instruction defining term  “correctional facility” was 
im proper, and
2 retrial o f  defendant w ould no t violate double jeopardy. 

Reversed.

B olger, J., filed dissenting opinion.

W est H eadnotes (2)

1 E scape
$=>Nature and elem ents o f  offenses in general

For purposes o f  interpreting the second-degree 
escape statute, the term  “correctional facility,” 
w hich is statutorily defined as “premises used 
for the confinem ent o f  persons under official 
detention,” applies only to  situations where staff 
at the facility have a duty to physically prevent 
inm ates from  leaving w ithout permission, and 
not to situations w here the facility simply houses 
defendants w ho w ere placed there by the 
D epartm ent o f  C orrections pending their trial or 
sentencing. A S 11.56.310, 11.81.900(b)(9).

2 D ou b le  J eo p a rd y

A ttorn eys and  L aw  Firm s

*924 M ichael Schwaiger, Assistant Public Defender, and 
Quinlan Steiner, Public Defender, Anchorage, for the 
Appellant.
A nne D . Carpeneti, Assistant A ttorney G eneral, Crim inal 
D ivision Central Office, Juneau (brief), Timothy W. 
Terrell, Assistant A ttorney General, O ffice o f  Special 
Prosecutions and Appeals, Anchorage (oral argument), 
and Daniel S. Sullivan, Attorney General, Juneau, for the 
Appellee.

Before: COATS, C hief Judge, and M A NN HEIM ER and 
BOLGER, Judges.

O pin ion

OPINION

M A NN HEIM ER, Judge.

This appeal requires us to clarify the m eaning o f  the term 
“correctional facility” for purposes o f  the second-degree 
escape statute, AS 11.56.310. Under subsection (a)(1)(A) 
o f  this statute, a person com m its the felony o f 
second-degree escape if  they unlaw fully rem ove 
them selves “from a correctional facility” while they are 
under official detention for any crime, even a 
m isdem eanor.
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T he term  “correctional facility” is defined in AS 
1 1.81.900(b)(9) as “prem ises ... used for the confinement 
o f  persons under official detention”. The question posed 
in this appeal is w hether the w ord “confinem ent” is 
equivalent to  “residence” o r “placem ent”— so that the 
term  “correctional facility” w ould encom pass any facility 
o r residence w here a prisoner has been ordered to remain 
by the D epartm ent o f  C orrections. B ridge argues that 
“confinem ent” has a narrow er m eaning— that it applies 
only w hen a prisoner’s m andated residence at a particular 
facility is physically enforced by guards and restraints.

For the reasons explained in this opinion, we agree with 
B ridge that, at least for purposes o f  interpreting the 
second-degree escape statute, the phrase “premises used 
for the confinem ent o f  persons under official detention” 
m ust be given a narrow er m eaning than “residence” or 
“placem ent”— that it applies only to situations where a 
p risoner’s residence is physically enforced.

Underlying facts

T he defendant in th is case, W endell D. Bridge, was 
charged w ith a m isdem eanor (driving w ith a suspended 
license). B ecause B ridge was unable to m ake bail, he was 
rem anded to the custody o f  the D epartm ent o f  Corrections 
pending his trial.

*925 B ridge was initially confined at the Fairbanks 
C orrectional Center. H ow ever, w hen the Departm ent o f 
C orrections conducted their prisoner classification o f  
B ridge, they concluded that he was eligible for placement 
a t the N orthstar C enter, a  halfway house operated by a 
p rivate corporation in Fairbanks. T he N orthstar Center 
has a contract w ith the D epartm ent o f  Corrections for 
housing low -security m isdem eanor defendants who are 
aw aiting trial or sentencing. Pursuant to th is contract, and 
pursuant to the D epartm ent o f  C orrections’ classification 
decision, Bridge was placed at the N orthstar Center. 
B ecause Bridge was charged w ith a crim e, was unable to 
m ake bail, and w as in the legal custody o f  the Department 
o f  C orrections, he w as under “official detention”— and he 
rem ained under official detention even after he was 
transferred  to the N orthstar Center. 1

O n N ew  Y ear’s D ay 2005, B ridge left the Northstar 
C enter w ithout perm ission. The N orthstar s ta ff notified 
the police, and the district court later issued a warrant for 
B ridge’s arrest. H e w as arrested som e fifteen months later 
and charged w ith second-degree escape.

In the superior court, B ridge argued that the N orthstar 
C enter w as not a  “correctional facility” , and thus his act 
o f  w alking away from  the Center did not constitute 
second-degree escape. To help resolve this controversy, 
the superior court held a hearing at w hich the parties

presented evidence concerning B ridge’s status at the 
N orthstar Center and the types o f  security measures 
employed at the Center. Based on the evidence presented 
at this hearing, the superior court concluded that the 
N orthstar Center w ould qualify as a “correctional facility” 
for purposes o f  the escape statute (assum ing the jury  
viewed the evidence in  the light most favorable to the 
State).

Later, at B ridge’s trial, in keeping w ith this pre-trial 
ruling, the superior court instructed the jury  that “a 
halfway house under contract w ith the Departm ent o f  
Corrections ... is a  correctional facility for ... individuals 
placed there by [the Departm ent] for purposes o f  
confinem ent [awaiting trial or sentencing].” Because it 
was undisputed that Bridge walked away from the 
N orthstar Center w ithout perm ission and without 
justification, the ju ry  convicted Bridge o f  second-degree 
escape.

In this appeal, Bridge renews his argum ent that the 
N orthstar Center did not qualify as a “correctional 
facility” for purposes o f  the escape statute. I f  Bridge is 
correct, then his act o f  leaving the N orthstar Center 
w ithout perm ission did not constitute second-degree 
escape; instead, his action constituted the lesser offense o f  
fourth-degree escape under AS 11.56.330(a)(1). (This 
statute prohibits any act o f  “rem ov ing ] oneself from 
official detention for a m isdem eanor” .)

This Court’s decision in State v. Crosby

This C ourt’s decision in State v. Crosby, 770 P.2d 1154 
(Alaska A pp.1989), is the primary appellate court 
decision construing the term “correctional facility” for 
purposes o f  A laska’s second-degree escape statute. Both 
Bridge and the State discuss Crosby at length in their 
briefs. A ccordingly, to m eaningfully address the 
arguments in the parties’ briefs, we m ust examine the 
Crosby decision in som e detail.
The defendant in Crosby w as a sentenced prisoner who 
w as released from prison on furlough to a  residential drug 
treatm ent program , A keela H ouse .2 Shortly after Crosby 
arrived at this residential facility, he walked away.3 The 
State charged Crosby w ith second-degree escape, alleging 
(in the words o f  the statute) that he removed him self 
“from a correctional facility while under official 
detention.”4 The superior court ruled that Akeela House 
was not a “correctional facility” *926 for purposes o f the 
escape statute, and the State then appealed.5

The term “correctional facility” is defined in AS 
11.81.900(b); it m eans “ [any] prem ises ... used for the 
confinement o f  persons under official detention” .6 In 
Crosby, the State took the position that, under this
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definition, the term  “correctional facility” applied to any 
facility utilized by the D epartm ent o f  Corrections to house 
prisoners .7 B ut this C ourt rejected the S tate’s reading o f 
the statutory definition.

T his C ourt’s explanation o f  why w e rejected the State’s 
interpretation o f  the statute is lengthy and somewhat 
difficult to follow , but the salient point o f  our analysis 
w as that the statutory definition o f  “correctional facility” 
does not encom pass any and all prem ises used for the 
placement or custody o f  persons under official detention. 
R ather, the statute defines “correctional facility” as 
prem ises used for the confinement o f  persons under 
official detention. Crosby, 770 P .2d at 1155.

B ecause our crim inal code contained no definition o f  
“confinem ent”, we engaged in a lengthy analysis o f  the 
potential m eanings o f  th is w ord in the context o f  an 
escape statute. W e concluded that the concept o f  
“confinem ent” seem ed to focus “not so much [on] the 
extent to w hich [a person’s] freedom is restrained[, but 
rather on] the specific manner in w hich the restraints are 
im posed and enforced” . Id. at 1157 (em phasis added).

W e then offered tw o different explanations o f  why 
C rosby’s placem ent at the A keela H ouse residential 
treatm ent center did not constitute “confinement”— and, 
thus, w hy A keela H ouse w as not a “correctional facility” 
for purposes o f  the second-degree escape statute. Our 
decision to offer two different explanations appears to 
stem  from  the fact that the trial court record did not offer 
a clear answ er as to  w hether A keela H ouse employed 
security guards or utilized physical restraints or barriers to 
keep residents from  leaving the prem ises without 
perm ission.
T his C ourt’s first explanation o f  why Crosby was not in 
“confinem ent” at A keela H ouse was that, even though the 
conditions o f  C rosby’s furlough from prison required him 
to rem ain at A keela H ouse, this restraint on his liberty 
w as not “ im posed or enforced in ways that amount to 
actual confinem ent” . Ibid. W e noted that “there [was] no 
indication” A keela H ouse had armed guards, physical 
restraints o r barriers, or other security measures to 
physically prevent Crosby from  leaving. Ibid.
T his C ourt’s second explanation o f  why Crosby was not 
in “confinem ent” at A keela House appears to be based on 
the alternate possibility that A keela H ouse did, in fact, use 
guards or physical restraints to prevent residents from 
leaving w ithout perm ission. W e declared that “ [any such] 
restrictions tha t A keela H ouse [placed] on its residents” 
w ere im posed for the purpose o f  furthering its treatm ent 
plan, and no t because A keela H ouse w as the agent o f  the 
D epartm ent o f  C orrections for the purpose o f  
“m aintaining security over its prisoners” . Ibid. “Thus,” we 
concluded, “to the extent that A keela H ouse relies on 
restrictive m easures am ounting to actual confinement, 
[this] confinem ent is clearly not confinem ent by the

state.” Ibid.

This second rationale appears to be squarely predicated on 
the fact that Crosby was a furloughed  prisoner— i.e., 
som eone w ho had been granted “an authorized leave o f  
absence from actual confinem ent for a designated purpose 
and period o f  tim e” . AS 33.30.901(9) (the definition o f  
“furlough”). In other words, the D epartm ent o f  
Corrections had affirm atively decided to relinquish 
physical custody o f  Crosby for the purpose o f  allowing 
him to participate in the residential drug treatm ent 
program  at A keela House. Under the term s o f  C rosby’s 
furlough, he was obligated to participate in this residential 
treatm ent program— but the Departm ent apparently 
trusted Crosby to do ju s t that, and the Departm ent took no 
steps (either directly, o r through agreem ent with Akeela 
*927 House) to physically confine Crosby to the 
treatm ent facility. Rather, in the words o f  AS 
33.30.091(9), Crosby was on a “leave o f  absence from 
actual confinem ent” .

In sum, our decision in Crosby appears to have been 
ultimately based on the fact that the defendant was on 
furlough at the tim e he engaged in his unauthorized 
departure from A keela House. But in our discussion o f  
this issue, w e suggested that even w hen a person is under 
official detention and living at a residential facility, the 
person is no t “confined” there, for purposes o f  the escape 
statute, unless ( 1) the person is required to reside at the 
facility, (2) the person’s required residency is enforced by 
guards or by physical restraints on the person’s ability to 
leave, and (3) the guards or physical restraints are used at 
the behest of, or under the agency of, the Departm ent o f  
Corrections for the purpose o f  m aintaining security over 
its prisoners, rather than for the private purposes o f  the 
corporation or group that runs the facility.

W e note that the A laska Legislature has not enacted a 
statutory definition o f  “confinem ent”, nor has the 
legislature altered the statutory definition o f  “correctional 
facility”, since we decided Crosby in 1989.

Bridge’s argument on appeal

In his b rief to this Court, Bridge focuses on the portion o f  
Crosby w here w e suggested that “confinem ent” hinges 
“not so much [on] the extent to w hich [a person’s] 
freedom  is restrained[, but rather on] the specific manner 
in w hich the restraints are im posed and enforced” .8

Bridge devotes the majority o f  his b rie f to a discussion o f  
the lack o f  security measures at the N orthstar Center. 
According to  the testimony presented at the evidentiary 
hearing in this case, the N orthstar Center is a 
“non-secure” facility, in that it does not have guards, or a 
security fence, or even surveillance cameras. Inmates
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w ear their ow n clothes, they have their own money, and 
they are not locked inside the facility. The members o f  the 
N orthstar s ta ff do not carry w eapons, and they are 
instructed no t to try to physically restrain inmates who 
leave the prem ises.

R elying on the absence o f  guards and physical restraints 
a t the N orthstar Center, Bridge argues that the N orthstar 
C enter is not a “correctional facility” because he was not 
subjected to  “confinem ent” in the sense o f  physical 
restraints on his freedom . The problem  w ith B ridge’s 
argum ent is that it hinges on a portion o f  Crosby that 
appears to be dictum.
A s w e explained above, the Crosby decision offered two 
d ifferent explanations o f  w hy C rosby’s residence at 
A keela H ouse did not constitute “confinem ent” . The first 
explanation— i.e., the portion o f  Crosby that Bridge relies 
on— dealt w ith the fact that A keela H ouse apparently did 
not utilize guards or physical restraints to keep residents 
from  leaving w ithout perm ission. B ut the record was 
unclear on this point, so th is Court offered a second, 
alternative explanation for why C rosby’s residence at 
A keela  H ouse did not constitute “confinem ent” . And 
under th is second explanation, it w as irrelevant whether 
A keela  H ouse used guards or physical restraints to 
m aintain  control o f  its residents. This Court stated that 
even i f  A keela H ouse did  utilize guards or physical 
restraints to keep residents from leaving, this w ould not 
constitute “confinem ent” for purposes o f  the escape 
statute— because these guards and physical restraints were 
not em ployed at the behest o f  the D epartm ent o f  
C orrections, but rather w ere em ployed for the private 
purposes o f  A keela House.9

U nder this second rationale, the question o f  whether (or to 
w hat degree) the defendant in Crosby w as subjected to 
physical restraints on his liberty during his residence at 
A keela  H ouse was moot. T he answ er to  this question 
m ade no difference to this C ourt’s decision. Thus, our 
discussion o f  w hat type o f  restraint m ight constitute 
“confinem ent” for purposes o f  the escape statute becam e 
dictum .

*92 8  The question o f  “confinement” revisited

B ridge w as not on furlough at the N orthstar Center. That 
is, unlike the defendant in Crosby, no one had authorized 
B ridge to em bark on a “leave o f  absence from actual 
confinem ent” . Rather, Bridge was a misdem eanor 
defendant who was aw aiting trial, and who had been 
rem anded to the custody o f  the D epartm ent o f  Corrections 
because he w as unable to m ake bail. B ecause o f  this, 
B ridge’s case requires us to re-exam ine the question o f 
w hat constitutes “confinem ent” for purposes o f  the escape 
statute.

The State’s main argum ent in this appeal is that Bridge 
should be deem ed to have escaped from “confinem ent” 
because the D epartm ent o f  Corrections placed Bridge at 
the N orthstar Center in lieu o f  housing him at the 
Fairbanks Correctional Center. The State points out that 
Bridge knew that he was legally obligated to rem ain at the 
Northstar Center: Bridge was a prisoner w ho w as being 
held in custody aw aiting his trial, and he remained a 
prisoner even though he had been granted the benefit o f 
waiting for his trial at a non-prison facility.

The State’s description o f  B ridge’s status is correct, but 
the State’s argum ent is essentially the same one we 
rejected in Crosby. In Crosby, the State argued that the 
term “correctional facility” applied to any facility utilized 
by the Departm ent o f  Corrections to house prisoners. 10 
But as this Court noted in Crosby, the statutory definition 
o f “correctional facility” does not encompass any and all 
premises used for the placement or custody o f  persons 
under official detention. Rather, the statute defines 
“correctional facility” as prem ises used for the 
confinement o f  persons under official detention. Crosby, 
770 P.2d at 1155. Thus, w e m ust decide whether the 
legislature intended the w ord “confinem ent” to mean 
something more specific or lim ited than “placem ent” or 
“custody” .
One basic difficulty in answering this question is the fact 
that the w ord “confinem ent”, like the w ord “convicted”, 
can mean different things, depending on the context. 11

For example, AS 33.30.065 authorizes the Departm ent o f  
Corrections to allow  a prisoner to serve their term o f  
imprisonment, or to serve their period o f  temporary 
comm itment w hile awaiting trial, by living at hom e under 
electronic monitoring. O ne might speak o f  these prisoners 
as being “confined” to their residence, even though no 
one is guarding them , and even though they are permitted 
to leave their hom e for various authorized purposes.

But as we noted in Crosby, the com m entary to the draft 
provisions o f  our current escape statutes suggests that the 
w ord “confinem ent” w as being used in a m ore restrictive 
sense— the sense o f  actual physical restraints placed on a 
person’s m ovem ent, enforced by officers whose duty is to 
keep the person from  leaving w ithout permission:

[T]he tentative draft comm entary to AS 11.56.310 ... 
suggests that escapes from “correctional facilities” 
w ere designated as [a higher degree o f  crime] because 
o f  the heightened danger posed by inm ates who seek to 
remove them selves from secure facilities:

The Code classifies all escapes from correctional 
facilities ... as escape in the second degree, a class B 
felony. Existing law differentiates between an 
escapee who has com m itted a felony and one who 
has com m itted a misdem eanor; an escape by a
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m isdem eanant is classified as a misdemeanor. The 
[Crim inal C ode R evision] Subcom m ission concluded 
that the danger to society resulting from correctional 
facility escapes is substantial, regardless o f  whether 
the escapee is a  felon or misdemeanant. The 
classification o f  all correctional facility escapes as 
serious felonies is consistent w ith the Code provision 
on the justifiable use o f  force in preventing an escape 
from  a correctional facility [.]

*929 Crosby, 770 P.2d at 1155, quoting A laska Criminal 
Code Revision, Tentative D raft, Vol. 4 (1977), pp. 47-48 .

This passage from  the com m entary to the Tentative Draft 
suggests that the drafters intended to draw  a distinction 
betw een ( 1 ) all prisoners w ho unlaw fully depart from the 
prem ises w here they have been placed by the Departm ent 
o f  C orrections, and (2) those prisoners who unlawfully 
depart from a facility w here there are restraints or 
lim itations on the p risoners’ m ovem ent, and where 
corrections officers or o ther facility staff, acting as agents 
o f  the D epartm ent, are charged w ith the duty o f 
preventing the prisoners from  departing without 
perm ission. It is in these latter circum stances that an 
escape or attem pted escape from  the facility poses a 
heightened danger.

This w as the context in w hich the Crosby court remarked 
that the w ord “confinem ent”, as used in the statutory 
definition o f  “correctional facility” , and as interpreted in 
the context o f  the second-degree escape statute, “seems to 
deal no t so much w ith the extent to w hich [a person’s] 
freedom  is restrained as w ith the specific m anner in which 
the restraints are im posed and enforced.” Crosby, 770 
P .2d at 1157.

In other w ords, there w ould be no “confinement” i f  a 
prisoner is subject only to legal restraints on their 
physical liberty, in the form o f  a Departm ent o f 
C orrections order directing them  to reside at a particular 
facility. R ather, “confinem ent” w ould exist only when the 
prisoner’s residence at the facility is forcibly maintained.

W e note that the legislature appears to have used the word 
“confined” in this sam e narrow  sense in AS 33.30.181(a), 
a statute that deals w ith prisoners w hom  the Department 
o f  Corrections has placed in a comm unity restitution 
center. T his statute declares that a prisoner who has been 
placed in one o f  these centers “shall be confined to the 
center at all tim es” except w hen the person is at work, or 
is traveling to  and from  w ork (or to attend a job 
interview), or is absent for another purpose specially 
approved by the com m issioner. In this statute, the phrase 
“confined to  the [com m unity restitution] center” clearly 
m eans som ething m ore narrow  than “placed in a 
com m unity restitution cen ter” or “classified to a 
com m unity restitution center”.

As w e noted earlier in this opinion, this is not the only 
sense in which people use the w ords “confine” or 
“confinem ent”. These w ords can mean different things in 
different contexts.

For example, when our supreme court declared in Rust v. 
State that the Com m issioner o f  Corrections has the sole 
discretion to  designate “the prison facility to w hich the 
prisoner is to be confined” , 12 it is clear that the supreme 
court was using the w ord “confined” in the broader sense 
o f  “placed” .

Similarly, it may make good sense to give the word 
“confinem ent” a broader m eaning for purposes o f 
interpreting AS 33.30.193, the statute that guarantees 
prisoners meaningful access to the courts for the purpose 
o f  challenging “the conditions o f  the prisoner’s 
confinem ent” . And it w ould seem that a broader 
interpretation o f  “confinem ent” might be justified when 
interpreting AS 33.30.211(b), the statute which provides 
that copies o f  a prisoner’s pre-sentence report “and any 
other information ... that may affect the person’s 
rehabilitation” shall be transmitted to the superintendent 
o f  the correctional facility in w hich the prisoner is 
“confined” . For the same reasons, a broader interpretation 
o f  “confinem ent” might be warranted w hen interpreting 
AS 33.36.010, the statute which declares that it is the 
policy o f  the State o f  A laska “not to transfer a resident 
inm ate [to a facility] outside o f  [this] state” under the 
Interstate Corrections Com pact “i f  [the] inm ate’s 
continued confinement in A laska will better facilitate 
[their] rehabilitation or treatm ent” .

In Judge B olger’s dissenting opinion, he asserts that the 
definition o f  “confinem ent” that we adopt in the present 
case w ill have manifold unfortunate 
consequences— because that same definition will apply in 
all o f  the contexts we have ju s t m entioned, as well as 
several other contexts that Judge B olger lists in his 
dissent. W e disagree.

*930 1 The limited question before us is the proper 
interpretation o f  “confinem ent” for purposes o f 
interpreting the scope o f  the second-degree escape statute. 
Our definition o f  “confinem ent” for this particular 
purpose does not necessarily govern the m eaning o f  this 
term for other purposes— because it is possible for the 
same w ord or phrase to have different meanings in 
different contexts. For example, this Court has repeatedly 
recognized that the word “conviction” can mean different 
things, depending on the context o f  the statute or rule 
being construed. See Larson v. State, 688 P .2d 592, 
597-98  (Alaska App.1984); Kelly v. State, 663 P.2d 967, 
9 71-72  (Alaska App. 1983).

In the present appeal, our task is to identify the conduct 
that constitutes an escape from confinem ent for purposes
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o f  the second-degree escape statute. This statute declares 
that any escape from a “correctional facility” is a class B 
felony, even when the defendant’s underlying criminal 
conduct (or charged conduct) is only a misdem eanor.

As we explained in Crosby, and as we explained earlier in 
this opinion, the com m entary to the Tentative Draft o f  our 
crim inal code suggests that the legislature’s underlying 
justification  for this decision w as the perception that 
escapes from  correctional facilities pose a  significantly 
greater degree o f  danger than other escapes, even when 
the defendant’s underlying crim e or crim inal charge is not 
itself particularly serious.

But this rationale— the greater potential danger posed by 
an escape from “confinem ent”— does not appear to apply 
to situations like the one presented in B ridge’s case: 
situations w here a prisoner sim ply walks away from  a 
residence w here they have been directed to  stay. Rather, 
the legislature’s rationale appears to apply only when the 
restrictions on a p risoner’s physical liberty are enforced 
by officers w hose duty is to  keep the person from leaving 
w ithout perm ission.

W e agree w ith the State that a prisoner can be “confined” 
in a  facility, for purposes o f  the second-degree escape 
statute, even though that facility does not have “gun 
tow er[s] or a fence topped w ith barbed wire to keep 
[prisoners] in p lace” . The param ount distinction between 
“placem ent” at a  facility and “confinem ent” at a facility is 
the presence o f  corrections officers or other people whose 
duty is to p revent unauthorized departures from the 
facility— because the increased danger posed by escapes 
or attem pted escapes from such facilities stem s from the 
conflict o r risk o f  conflict betw een the prisoner and these 
officers.

Thus, for instance, a  w ork farm that has no tow ers and no 
restraining w all o r fence could still be a place o f 
“confinem ent” if  it w as staffed by corrections officers 
w hose duty was to prevent prisoners from leaving w ithout 
perm ission. B ut on the o ther hand, the fact that a halfway 
house has a w all or fence running around the perim eter o f  
its law n w ould not, o f  itself, convert the halfway house to 
a place o f  “confinem ent” if, as in B ridge’s case, no officer 
o r s ta ff  m em ber had the duty to stop residents from 
leaving the halfw ay house w ithout perm ission.

For these reasons, w e agree w ith B ridge that the superior 
court w as w rong to instruct B ridge’s jury  that the 
N orthstar Center was a “correctional facility” simply 
because it housed defendants w ho w ere placed there by 
the D epartm ent o f  Corrections pending their trial or 
sentencing. The N orthstar C enter’s status as a 
“correctional facility” hinged on an additional question o f  
fact: w hether prisoners’ residence at the Center was 
forcibly m aintained by corrections officers or by other

guards or staff m em bers acting as agents o f  the 
Departm ent o f  Corrections (either formally or de fa c to ).

The procedural posture o f Bridge’s case

D uring the pre-trial proceedings in B ridge’s case, the 
superior court ruled that it w as irrelevant w hat types o f  
restraints or controls w ere placed on prisoners at the 
Northstar Center. Instead, the superior court ruled that any 
halfway house was a “correctional facility” if, under 
contract with the D epartm ent o f  Corrections, it housed 
defendants who w ere in custody awaiting trial or 
sentencing.

At B ridge’s trial, the jurors w ere instructed in accordance 
with the superior court’s ruling. That is, the jurors were 
told: “A *931 halfway house under contract w ith [the] 
Departm ent o f  Corrections ... is a correctional facility for 
pre-sentenced individuals placed there by [the 
Department] for purposes o f  confinem ent.” In addition, 
the trial judge barred the defense attorney from arguing 
that the N orthstar Center did no t qualify as a “correctional 
facility” because the Center did not impose physical 
restraints on the freedom o f  its residents.

As we have explained, this ju ry  instruction and this ruling 
were wrong. I f  the s ta ff o f  the N orthstar Center had no 
duty to physically prevent inm ates from leaving without 
permission, then the N orthstar Center was not a 
“correctional facility”-not a facility where prisoners were 
“confined”.

For this reason, Bridge is entitled to a new trial on the 
charge o f  second-degree escape.
2 In a single sentence at the end o f  his opening brief, 
Bridge asserts that the double jeopardy clause bars the 
State from retrying him on this charge. This is incorrect. 
The flaw in B ridge’s trial is that the ju rors were 
misinstructed, in the governm ent’s favor, on an element 
o f  the offense. The constitution does not bar a retrial 
under these circum stances. 13

If  the State believes that it w ill be unable to establish that 
the N orthstar Center qualifies as a “correctional facility” 
under the test we have announced here, then the State 
may ask the superior court to enter judgem ent against 
Bridge on the lesser offense o f  fourth-degree escape under 
AS 11.56.330(a)(1)— the statute w hich prohibits any act 
o f  “rem ov ing ] oneself from official detention for a 
misdem eanor”.

The judgem ent o f  the superior court is REVERSED. 

BOLGER, Judge, dissenting.
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W e recently held that a  prisoner at a halfw ay house was 
“confined” in a  “correctional facility” for purposes o f  the 
good-tim e credit statute. 1 I believe that the escape statute 
should be construed the sam e way. The requirem ent o f 
arm ed guards is not m entioned in the text o r history o f  
this statute or in the num erous other crim inal procedure 
statutes w here these term s are used.
The central issue in this case is w hether N orthstar Center 
is a  “correctional facility”— that is, a “prem ises ... used 
for the confinem ent o f  persons under official detention .” 2 
W e considered the m eaning o f  the term  “confinem ent” 
w hen w e addressed another section o f  the escape statute 
in Beckman  v. State.3 W e concluded tha t B eckm an was 
subject to  “confinem ent” w hen he was allow ed to attend 
residential treatm ent at A keela House.4 B ut Beckm an was 
not confined “under an order o f  a court,” as required by 
the definition o f  “official detention,” because he was 
released to attend A keela H ouse as a condition o f  his 
probation.5

The legislature am ended the definition o f  “official 
detention” in 1991.6 The am endm ent was intended to 
overrule two o f  our cases that had construed this term 
narrow ly .7 I believe that the am endm ent corrected an 
am biguity in the term  “confinem ent” as it had been 
previously construed. The definition o f  “official 
detention” now  includes “actual or constructive restraint” 
im posed by a court order.8 W hen this definition is 
inserted into th e  definition o f  “correctional facility,” that 
term  now  includes a  facility designated for “confinem ent” 
under the constructive restraint o f  a court order. In other 
w ords, the statute now includes facilities where the 
prisoners are constructively restrained *932 as well as 
facilities w ith barbed w ire and armed guards.

Footnotes
j The term “official detention” is defined as “custody, arrest, surrender in lieu of arrest, or actual or constructive restraint under an

order o f a court in a criminal or juvenile proceeding, other than an order o f conditional bail release”. AS 11.81,900(b)(40).

2  Crosby, 770 P.2d at 1154.

3 Id. at 1155.

4  Ibid.

5 Ibid.

g At the time o f the litigation in Crosby, this definition was found in AS 11.81.900(b)(7). Since then, the statute has been
renumbered as section 900(b)(9), but the definition remains the same.

7  Crosby, 770 P.2d at 1155.

8 Id. at 1157.

9 Ibid.

) 0  Crosby, 770 P.2d at 1155.

] \ See State v. Otness, 986 P.2d 890, 893 (Alaska App.l 999): “This court has recognized that the term ‘convicted’ can have different

The terms “confinem ent” and “correctional facility” are 
used in many criminal statutes. The definition o f  
“correctional facility” that we construe in this case will 
also determine the scope o f  correctional facility 
litigation ,9 liability for sexual assault, 10 liability for 
prom oting contraband, 11 the responsibility for victim 
notification in dom estic violence cases, 12 the liability for 
correctional facility surcharges, 13 and the deadline for sex 
offender registration. 14 N one o f  these applications suggest 
that this term should be limited to facilities with armed 
guards.
These terms are also used to define the requirem ents for 
criminal punishment. V arious statutes require that a 
person sentenced to im prisonm ent m ust report to serve a 
term o f  “confinem ent” at a “correctional facility,” 15 that 
he w ill accrue good-tim e credit if  he follows the rules o f  
the “correctional facility” w here he is “confined,”16 that 
he will be returned to “confinem ent” in a “correctional 
facility” if  he violates parole, 17 and that he will begin 
probation upon his release from “confinem ent in a 
correctional facility.”18

M y point is that these term s are used throughout the 
criminal statutes, and they should be construed 
consistently. 19 I w ould read the terms that apply to the 
escape statute in the sam e way that we have applied those 
terms to the good-tim e credit statute. In other words, I 
agree with the trial ju d g e’s instruction in this case— a 
halfway house is a “correctional facility” for those pretrial 
detainees who are placed there by the Departm ent o f  
Corrections.
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meanings, depending on the context. For some purposes, defendants are deemed ‘convicted’ when a jury or a judge finds them 
guilty. For other purposes, defendants are not ‘convicted’ until the court formally enters judgement against them following the 
sentencing hearing.” (Footnotes omitted)

12 582 P.2d 134, 137 (Alaska 1978).

13 See West v. State, 223 P.3d 634, 639-640 (Alaska App.2010); Burks v. United States, 437 U.S. 1,15-16, 98 S.Ct. 2141, 2149, 57 
L.Ed.2d 1 (1978); State v. Kalaola, 124 Hawai‘i 43, 237 P.3d 1109, 1141 (2010); State v. Rosaire, 123 N.M. 250, 939 P.2d 597, 
601-02 (App.1996).

1 State v. Shelters, 246 P.3d 332, 333 (Alaska App.), aff’don reh 'g, 246 P.3d 338 (Alaska App.2010).

2  AS 11.81.900(b)(9).

3 689 P.2d 500 (Alaska App. 1984).

4  Id. at 502.

5 Jd-

g See Ch. 91, § 3, SLA 1991.

7  See id. at § 1.

8 AS 11.81.900(b)(40).

9  See AS 09.19.200(g)(3).

10 See AS 11.41.425(a)(2).

11  See AS 11.56.375, .380.

12 See AS 12.30.027(d).

13 See AS 12.55.041(a).

14 See AS 12.63.010(a)(1).

15 See AS 12.55.025(c).

16  See AS 33.20.010(a).

17 See AS 33.16.250(a).

18 See AS 12.55.125(o).

19 See State v. Strane, 61 P.3d 1284, 1286 n. 4 (Alaska 2003) (stating that statutes relating to the same subject matter should be 
construed together as a scheme that maintains the integrity o f each statute).

End of Document © 2012 Thomson Reuters. No claim to original U.S. Government Works.
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2 25  P -3 d  571 
S u p re m e  C o u r t o f  A laska .

S id n e y  H E R T Z , A p p e llan t, 
v.

D an  C A R O T H E R S, A ppellee .

N o . S -13 2 4 5 . | F eb . 1 2 , 2 0 10 . | R e h e a rin g  D en ied  
M a rc h  10 , 2 0 10 .

Syn op sis

B ack grou n d : Prisoner’s civil rights action against State 
was dism issed and Superior C ourt awarded attorney’s 
fees to  the State. State attem pted to execute judgm ent 
against prisoner trust account. Prisoner objected. The 
Superior Court, First Judicial D istrict, Juneau, Patricia A. 
Collins, J., held that prisoner was properly served, trust 
account was subject to execution, and that S tate’s attorney 
should not be sanctioned. Prisoner appealed.

H old in gs: The Suprem e Court, Christen, J., held that:
1 State did no t comply w ith notice requirem ents, but 
prisoner w as not prejudiced;
2 statutes governing prisoner trust accounts did not 
conflict w ith one another;
3 statute allow ing disbursem ent o f  prisoner trust accounts 
in order to satisfy judgm ents w as not an ex post facto law;
4 statute did no t violate contract clause; and
5 attorney’s failure to comply w ith notice requirements 
did no t w arrant sanctions.

Decisions w hether to sanction attorneys are 
reviewed for abuse o f  discretion.

3 A p p ea l an d  E rror
^ P ro c e e d in g s  Prelim inary to Trial

A ju d g e’s refusal to recuse him- or herself is 
reviewed under the abuse o f discretion standard.

4 E xecu tion
@=>Notice o f  levy

State did not comply w ith notice requirem ents in 
rule governing perm issible methods for serving 
a sum m ons in State’s action seeking to execute 
judgm ent against prisoner trust account, but 
failure did not prejudice prisoner; prison guard 
who delivered docum ents to prisoner w as not a 
peace officer o r person specially appointed to 
serve process w ith the meaning o f  the rule, but 
prisoner had actual notice. Rules Civ.Proc., Rule
4.

A ffirm ed in part, reversed in part.

W est H eadnotes (13)

A p p ea l and  E rro r
#=»Cases Triable in A ppellate Court

Suprem e C ourt reviews issues o f  statutory 
interpretation, as well as questions about the 
constitutionality o f  statutes, de novo.

E xecution
#=Property in custody o f  agent o r depositary 
P rison s
#^M oney and finances; inmate accounts 
P risons
#^W ages or earnings 
Statu tes
<6=*Nature and subject-m atter o f  statute

Statute providing for prisoners to be 
com pensated for their work in prison and wages 
to be placed in trust account did not conflict with 
statute allowing for disbursem ent o f  prisoner 
trust account to satisfy a judgm ent; statutes were 
not criminal statutes, as prisoner asserted, and 
therefore did not have to be strictly construed 
against the State. AS 09.38.030(f)(5), 
33.30.201(d).

A p p ea l an d  E rro r
#*»Costs and A llow ances
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6 C o n stitu tio n a l L aw
©“ Sentencing and Im prisonm ent 
E x ecu tion
■©“•Property in custody o f  agent o r depositary

Statute allow ing disbursem ent o f  prisoner trust 
accounts in order to satisfy judgm ents was not 
an ex post facto law, w here statute did not 
crim inalize behavior that was previously not 
criminal and it had no bearing on the defense o f 
any crim e. U .S.C.A . Const. Art. 1, § 10, cl. 1; 
AS 09.38.030(f)(5).

7 C o n stitu tio n a l L aw
©“ Punishm ent in general 
C o n stitu tio n a l L aw
#=Crim inal Proceedings

Any statute w hich punishes as a  crime an act 
previously com m itted, w hich w as innocent when 
done, w hich m akes m ore burdensom e the 
punishm ent for a crime, after its comm ission, or 
w hich deprives one charged w ith a crim e o f  any 
defense available according to law  at the tim e 
w hen the act was com m itted, is prohibited as ex 
post facto. U .S.C.A . Const. Art. 1, § 10, cl. 1.

9 J u d g m en t
©“ Construction and operation o f  judgm ent

The Cleary consent decree sets minimum 
standards for conditions o f  prisoner confinement 
including food, medical care, and dental care 
and provides procedures for prisoners to file 
grievances for non-com pliance w ith the decree.

10 P rison s
©“Access to Courts and Public Officials

A n inm ate’s right to be free o f  state interference 
w ith his right o f  access to the court system is not 
absolute.

11 C o n stitu tion a l L aw
©“Prisoners and pretrial detainees

A statute is constitutional if  it does not 
im perm issibly interfere with, or burden, an 
inm ate’s right o f  access to the court and is 
sufficiently related to a legitimate governm ent 
interest.

8 C o n stitu tio n a l L aw
©“ Contracts w ith states in general 
E xecu tion
©“Property in custody o f  agent o r depositary

Statute allowing disbursem ent o f  prisoner trust 
accounts in order to satisfy judgm ents did not 
violate contract clause; statute did not impair 
prisoners’ ability to seek enforcem ent o f  the 
Cleary consent decree which set minim um 
standards for conditions o f  prisoner confinem ent 
and procedures for prisoners to file grievances 
for non-com pliance with decree. U.S.C.A. 
Const. Art. 1, § 10, cl. 1; Const. Art. 1, § 15; AS 
09.38.030(f)(5).

12 A ttorn ey  and C lien t
©“ Liability for costs; sanctions

State’s counsel’s failure to comply with notice 
requirem ents in S tate’s action to execute 
judgm ent against prisoner trust account did not 
w arrant sanctions against counsel under civil 
rule o f  procedure o r rules o f  professional 
conduct; there was no evidence that S tate’s 
counsel intended to deprive prisoner o f  his right 
to notice. Rules Civ.Proc., Rules 4, 95(b).

13 A p p ea l an d  E rror
©“ D isqualification o f  judge

Prisoner waived for appellate review his 
argum ent that trial judge should have recused
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herse lf in State’s action to execute a judgm ent 
against prisoner trust account, where prisoner 
failed to move for disqualification in the 
superior court.

A tto r n e y s  and  L aw  F irm s

*572 Sidney R. Hertz, pro se, Seward.
M arilyn J. K am m , A ssistant A ttorney G eneral, R ichard A. 
Svobodny, A cting Attorney G eneral, Juneau, for 
A ppellee.

Before: EA STA U G H , W1NFREE and CHRISTEN, 
Justices.

O p in io n

OPINION

C H R ISTEN , Justice.

I. IN T R O D U C T IO N

This is the second tim e we have addressed Sidney H ertz’s 
objections to the S tate’s attem pt to execute a judgm ent 
against his prisoner trust account. In Hertz v. Carothersl 
{Hertz I ), H ertz challenged the S tate’s right to execute on 
his prisoner trust account to satisfy a judgm ent for Alaska 
Civil Rule 82 attorney’s fees entered after Hertz lost a 
prisoner civil rights law suit against the State. There, we 
affirm ed the validity o f  AS 09.38.030(f) w hich excludes 
prisoners from an exem ption for low wage earners. 
Follow ing Hertz I, the State again levied on H ertz’s trust 
account to  satisfy the rem ainder o f  its judgm ent. H ertz 
now  challenges the levy on the grounds that ( 1) he was 
not served properly; (2) “am biguities” between AS 
09.38.030(f) and AS 33.30.201(d) should be resolved in 
his favor; (3) AS 09.38.030(f)(5) is an ex post facto  law; 
and (4) AS 09.38.030(f)(5) violates the contract clauses o f 
the A laska and U nited States Constitutions. W e reverse 
the court’s ruling that H ertz was properly served but 
affirm  the court’s rulings that H ertz’s prisoner trust 
account is subject to execution and that the State’s 
attorney should not be sanctioned. W e also hold that AS 
09.38.030(f) is not an ex post facto  law  and that it does 
not violate the contract clause o f  the A laska Constitution 
or the contract clause o f  the U nited States Constitution.

II. F A C T S A N D  P R O C E E D IN G S

H ertz is an inmate at Spring Creek Correctional Center 
(“SCCC”). In July 2004 he sued the A laska Departm ent 
o f  Corrections *573 and several o f its em ployees for 
alleged civil rights violations.2 The superior court 
dismissed H ertz’s civil rights suit and awarded Rule 82 
attorney’s fees o f  $3,225 to the State.3 The fee aw ard was 
later reduced to a judgm ent.4 W hen the State attem pted to 
execute against H ertz’s prisoner trust account to satisfy 
the judgm ent, H ertz claimed exemptions under AS 
09.38.030(a) and (b).5 Specifically, he argued that his 
wages w ere exempt from execution because they fell 
below  the statutory minim um in AS 09.38.030.6 
Alternatively, he argued that the statute was invalid under 
several different theories .7 In our January 2008 decision, 
Hertz I, we affirm ed the superior court’s order rejecting 
H ertz’s claims o f  exem ption .8 W e also affirmed the 
validity o f  AS 09.38.030(f).9

On M arch 14, 2008, the State again sought to execute 
against H ertz’s prisoner account to satisfy the rem aining 
portion o f  its judgm ent. The State’s service instructions 
directed the A laska State Troopers (Judicial Services) to 
serve the w rit o f  execution and creditor’s affidavit on 
Superintendent Turnbull at SCCC. The service instruction 
form contained a separate section entitled “Instructions 
for Serving N otices on the D ebtor,” which directed that a 
copy o f  the State’s creditor’s affidavit, notice o f  levy and 
sale o f  property, notice o f  right to exemptions, claim  o f  
exem ptions form, and judgm ent debtor booklet be served 
on Hertz. O n June 12, 2008, a trooper served the w rit o f 
execution on Superintendent Turnbull. The trooper did 
not serve any docum ents on Hertz.

It is undisputed that Hertz had actual know ledge o f  the 
State’s attempt to execute against his prisoner trust 
account by June 17, 2008, when he sent a letter to the 
superior court challenging the State’s “theft” o f  his money 
based in part on lack o f  notice. W hen the S tate’s counsel 
realized that Hertz had not been served, she faxed the 
docum ents that should have been served on H ertz to 
SCCC. A prison guard personally delivered them to Hertz 
on June 19, 2008.

H ertz responded to the faxed documents by filing several 
claim s o f  exem ption in which he argued that ( 1) im proper 
service voids the levy; (2) “ambiguities” betw een AS 
33.30.201 (d)-which provides that the “primary purpose” 
o f  the prisoner trust account is to make funds available for 
prisoners’ use at the tim e o f release-and AS 
09.38.030(f)(5)-which allows the execution o f  judgm ents 
against prisoner accounts-m ust be construed against the 
governm ent; and (3) $185 in his trust account w as not 
subject to execution because he had received it in the
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form o f  gifts from fam ily and friends and the money 
should have been retained by the com m issioner pursuant 
to AS 33.30.201(d).

On A ugust 5, 2008, the superior court denied H ertz’s 
claim s o f  exem ption, citing Hertz I. The superior court 
reasoned that our court “has ruled that a prisoner’s trust 
account may be subject to execution,” and noted that there 
is no exception in the statutory schem e for money 
acquired by gift. F inally , the court rejected H ertz’s 
argum ent that the errors in the State’s service should 
negate the w rit because “there is no prejudice by [the] 
delayed service and no show ing o f  a knowing violation o f 
the statute,” The superior court rejected H ertz’s m otion 
for reconsideration.

H ertz appeals.

III. S T A N D A R D S  O F  R E V IE W

12 3 W e review  issues o f  statutory interpretation, as well 
as questions about the constitutionality o f  statutes, de 
novo. 10 “D ecisions w hether to sanction attorneys are 
review ed *574 for abuse o f  discretion.’T l “A ju d g e ’s 
refusal to recuse him - or herself is review ed under the 
abuse o f  discretion standard .” l2

IV . D IS C U S S IO N

A . T h e  E x ecu tio n  on H e r tz ’s P riso n er  T ru st A ccou n t  
W a s In v a lid  B eca u se  th e  S ta te  F ailed  T o P rop erly  
S erv e  H im .

4 The State argues that it w as in technical com pliance 
w ith AS 09.38.085(a)(1) because it served Hertz w ith a 
notice o f  levy, a claim  o f  exem ptions form, a  creditor’s 
affidavit, and a judgm ent deb tor’s handbook. B ut the 
State misses the crux o f  H ertz’s argum ent. H ertz’s 
challenge is not to the sufficiency o f  the documents 
served; he challenges the S tate’s method o f  service.

Several statutes and rules describe the notice the State 
w as required to provide H ertz before levying on his trust 
account. A laska S tatute 09.38.080(c) requires that 
“ [bjefore, at the tim e of, o r w ithin three days after the 
levy, the creditor shall serve on the individual [debtor] a 
notice under A S 09.38.085.” A laska Statute 09.38.085 
describes the content o f  the required notices, and AS 
09.38.500, the definitions section o f  the A laska 
Exem ptions A ct, specifies the method for serving the 
notices. The term “serve notice” in AS 09.38.080(c) 
m eans “to give the person to  be served a w ritten personal 
notice in the sam e m anner a sum m ons in a civil action is 
served, or to mail the notice to the person’s last known

address by first-class mail and by using a  form o f  mail 
requiring a signed receipt.” i3 H ertz was served 
personally, not by mail, so we turn to the civil rules.
Civil Rule 4 identifies the perm issible methods for 
serving a summons in a civil action. It requires service to 
“be made by a peace officer, by a person specially 
appointed by the Com m issioner o f  Public Safety for that 
purpose or, where a rule so provides, by registered or 
certified m ail.” The rule defines “peace officer” as “any 
officer o f  the state police, m em bers o f  the police o f  any 
incorporated city, village or borough, United States 
M arshals and their deputies, other officers whose duty it 
is to enforce and preserve the public peace, and ... persons 
specially appointed.” Special appointm ents “shall only be 
made by the C om m issioner o f  Public Safety after a 
thorough investigation o f  each applicant.” l4 
A fter the State’s counsel learned that the trooper had 
failed to serve H ertz as instructed, she faxed the 
documents to SCCC. A prison guard delivered them to 
Hertz on June 19, 2008. B ut the State did not argue, and 
the record does not show, that the prison guard who 
served H ertz was a “peace officer” or a person “specially 
appointed to serve process” w ithin the meaning o f  Civil 
Rule 4. W e agree with the superior court that the delay in 
service was not prejudicial to Hertz, but the State was still 
required to use an authorized method o f  service. The 
record does not show that the State com plied with Civil 
Rule 4.15
W e are mindful that our ruling regarding service may 
appear to elevate form over substance because Hertz had 
actual knowledge o f  the levy by June 16, 2008. But we 
are loathe to carve out exceptions to the im portant rules 
for service o f  process. These rules enable courts to verify 
that service has actually been made; they are vital to 
ensuring that litigants receive the due process to which 
they are entitled, and they are broadly applicable. 
Creating an exception m erely to avoid requiring the State 
to properly serve H ertz is fraught w ith precedential 
danger. Such an exception, though seemingly narrow, 
could be applied in future cases to  relax the notice 
requirem ents for litigants *575  who might not have 
received the actual notice H ertz enjoyed. This danger 
w ould be especially acute in cases involving requests for 
entry o f  default judgm ent. G iven the serious 
consequences o f  execution, i.e., the involuntary 
confiscation o f  a debtor’s property, we must insist on 
strict compliance with the legislature’s statutory scheme 
and the service requirem ents o f  Civil Rule 4.16

B. A laska S tatu tes 3 3 .3 0 .2 0 1 (d ) and  09 .38 .030(f)(5 ) Do  
N o t C o n flic t and A re  N o t A m b ig u o u s.

5 A laska Statute 33.30.201(d) provides for prisoners to be 
compensated for their w ork in prison and for their wages 
to be placed in a trust account for the “primary purpose”
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o f  being available to  them  at the tim e o f  release. B ut AS 
09.38.030(f) provides that “ [a]ll money in an incarcerated 
person’s account at a correctional facility is available for 
disbursem ent under a notice o f  levy under this subsection 
... (5) to satisfy other judgm ents entered against a prisoner 
in litigation against the state.” H ertz argues that the 
“prim ary purpose” language o f  AS 33.30.201(d) conflicts 
w ith the disbursem ent schem e in AS 09.38.030(f). Citing 
this “am biguity” H ertz argues that “ [ajm biguities in 
crim inal statutes m ust be narrowly read and construe[d] 
strictly against the governm ent.”
In Hertz I, we upheld the state’s ability to execute on 
prisoner accounts despite an exem ption for low-wage 
earners and those who are paid sem i-m onthly. 17 We noted 
that AS 09.38.030(f)(5) specifically eliminates the 
low -w ages exem ption w hen low wages are paid to 
prisoners. 18

H ertz’s present challenge to AS 09.38.030(f)(5) is 
technically barred by the doctrine o f  res judicata; 19 he 
w as required to raise all o f  his challenges to the statute in 
Hertz 7.20 But H ertz’s argum ent is unavailing even on the 
m erits. A laska Statute 33.30.201 states that prisoner 
w ages shall be disbursed pursuant to a specified order o f  
priority and that rem aining funds are to be given to the 
prisoner when he or she is released, subject to exceptions. 
A fter all disbursem ents are paid in the statutorily required 
order o f  priority, subsection .2 01(f) states that remaining 
funds are subject to lien, attachm ent, garnishment, 
execution, or sim ilar procedures to encumber money or 
property. This provision does not conflict with AS 
09.38.030(f)(5). A laska Statutes 33.30.201(c) and (f) 
identify the priorities for w hich a prisoner’s trust account 
can be invaded, and AS 09.38.030(f) explains that 
prisoners do not enjoy the benefit o f  the exem ption for 
earnings and liquid assets enunciated in AS 09.38.030 
generally. Both statutes contem plate and accom modate 
the execution and garnishm ent o f  prisoner trust accounts.

To the extent that H ertz argues that these statutes must be 
construed against the State because they are “criminal 
statutes,” he is m istaken. The fact that these statutes 
govern the adm inistration o f  prisoner trust accounts does 
not m ake them  “crim inal statutes.” H ertz has cited no 
authority and we have found none supporting his assertion 
that statutes should be strictly construed against the State 
m erely because they apply to convicted felons. A laska 
Statutes 09.38.030 and 33.30.201 are civil statutes, they 
are not am biguous, and they do not conflict. After all 
disbursem ents are m ade from a prisoner’s trust account 
pursuant to the statute’s order o f  priority, all remaining 
funds are subject to execution.

*576  C . A lask a  S ta tu te  0 9 .3 8 .0 3 0 (f)(5 ) Is N o t an Ex 
Post Facto L aw .

6 H ertz asserts that AS 09.38.030(f)(5) is an ex post facto  
law. The basis for this argum ent is that this statute was 
passed in 1995, after the State entered into a consent 
decree to resolve litigation challenging the conditions o f  
confinem ent for A laska prisoners.21 Hertz argues that the 
adoption o f  AS 09.38.030(f)(5) in the wake o f  the Cleary 
consent decree creates the appearance that AS 
09.38.030(f)(5) “was enacted solely for the purpose o f  
circumventing the Cleary [Final Settlement Agreem ent 
and O rder].”

7 W e have adopted the U nited States Supreme C ourt’s 
view that:

any statute w hich punishes as a crime an act previously 
comm itted, w hich w as innocent when done; w hich 
makes m ore burdensom e the punishment for a crime, 
after its com m ission; or w hich deprives one charged 
w ith a crim e o f  any defense available according to law 
at the tim e w hen the act was committed, is prohibited 
as ex post facto. {22]

A laska Statute 09.38.030(f)(5) does not criminalize 
behavior that was previously not criminal and it has no 
bearing on the defense o f  any crime; it is not an ex post 
facto  law.

D . A lask a  S ta tu te  0 9 .3 8 .030(f)(5 ) D oes N ot V io late  the  
C o n tra ct C lause.

8 H ertz argues that AS 09.38.030(f)(5) violates the 
contract clause o f  the U nited States Constitution and the 
contract clause o f  the A laska Constitution by 
“substan tia lly ] im p a ir in g ]” his contractual right to allege 
noncom pliance w ith the Cleary consent decree. He 
supports this argum ent by pointing out that “this Court 
has adm itted that AS 09.38.030(f)(5) was to discourage 
prisoner litigation.” O ur court has explained:

Article 1, section 15 o f  the Alaska Constitution 
provides: “No law impairing the obligation o f  contracts 
... shall be passed.” Because the language o f  the 
contract clause o f  the A laska Constitution is nearly 
identical to that o f  the federal Contract Clause, we 
apply the sam e tw o-part analysis to alleged violations 
o f  the A laska and federal contract clauses. W e first ask 
“w hether the change in state law has operated as a 
substantial im pairm ent o f  a contractual relationship.” If  
there is a  substantial impairment, we then exam ine 
“w hether the im pairm ent is reasonable and necessary to 
serve an im portant public purpose.”

U nder the first prong o f  the contract clause test, we

W e s tia iw N exr @ 2 0 1 2  T ho m so n  R eu te rs . N o  claim  to  original U .S . G o v e rn m en t W orks. 5



H ertz v. C aro thers , 225 P.3d 571 (2010)

consider: ( 1 ) w hether there is a contractual relationship, 
(2 ) w hether the law impairs the contractual 
relationship, and (3) w hether the im pairm ent is 
substantial.'[231

9 T he Cleary consent decree sets m inim um  standards for 
conditions o f  prisoner confinem ent including food, 
m edical care, and dental care. It also provides procedures 
for prisoners to file grievances for non-com pliance with 
the decree.24 A fter exhausting the “administrative 
grievance procedure,” an inm ate may file suit in superior 
court. In this case, the State does not challenge H ertz’s 
assertion that the Cleary consent decree established a 
contractual relationship betw een the State and inmates in 
the custody o f  the State o f  A laska,25 arguing instead that 
even i f  such a contractual relationship exists, AS 
09.38.030(f) does not im pair it. W e agree; AS 
09.38.030(f) does not im pair prisoners’ ability to seek 
enforcem ent o f  the Cleary consent decree. W e do not 
need to decide *577 w hether the Cleary consent decree 
constitutes a binding contract.

10 11 Civil R ule 82 provides for the award o f  attorney’s 
fees to the  prevailing party o f  a civil lawsuit. Civil Rule 
82 w as in effect w hen the Cleary consent decree was 
entered, N ovem ber 1, 1990. The consent decree addresses 
certain conditions o f  confinem ent; it does not immunize 
prisoners from attorney’s fee awards or exempt inmate 
trust accounts from execution to satisfy fee awards. 
A laska Statute 09.38.030(f)(5) allocates some o f  the 
S tate’s cost o f  defending lawsuits to the non-prevailing 
prisoner, thereby discouraging frivolous claim s.26 “An 
inm ate’s right to be free o f  state interference w ith his right 
o f  access to the court system  is not absolute.”27 A statute 
is constitutional if  it “does not im perm issibly interfere 
w ith, or burden, an inm ate’s right o f  access to the court 
and is sufficiently related to  a legitimate governm ent 
interest.”28 A laska Statute 09.38.030(f)(5) does not 
prevent o r stifle a prisoner’s ability to pursue legitimate 
claim s against the governm ent.

The specter o f  Rule 82 fees tem pers the litigiousness o f  
m ost civil litigants; w e see no reason to make a special 
exception for inm ates. A laska Statute 09.38.030(f)(5) 
m erely reflects the S tate’s interest in discouraging 
frivolous prisoner litigation, a legitimate goal we have 
repeatedly upheld.29 W e are not convinced that perm itting 
the State to collect judgm ents from prisoner trust accounts 
im pairs the right o f  prisoners to seek enforcem ent o f  the 
Cleary consent decree,30 and we hold that AS 
09.38.030(f)(5) does not violate the A laska or federal 
prohibition against im pairm ent o f  contracts.

E. T h ere  W as N o  M isco n d u c t by the S ta te ’s A ttorney .

12 H ertz asserts that the superior court erred by failing to 
sanction the State’s counsel under Professional Conduct 
Rule 95(b) for (1) failing to have him served by a  peace 
officer; and (2) for lying because she “never intended to 
serve H ertz w ith the W rit.”

The superior court correctly decided that H ertz’s claims 
o f attorney m isconduct are meritless. There is no evidence 
that the State’s counsel acted inappropriately during the 
course o f  her efforts to collect the State’s judgm ent. A t 
most, there is evidence that a  mistake was made at the 
tim e o f  service. Ironically, H ertz’s allegation o f  
m isconduct arises from counsel’s rush to arrange for 
personal delivery o f  the docum ents that would notify 
Hertz o f  his right to claim  exemptions; the S tate’s 
attorney likely faxed the docum ents to SCCC for 
immediate delivery in order to comply with AS 
09.38.080(c), which requires the debtor to receive notice 
“[bjefore, at the time of, or w ithin three days after the 
levy.”

Even though the State failed to  comply w ith Civil Rule 4, 
there is no evidence that the S tate’s counsel intended to 
deprive H ertz o f  his right to notice. H ertz admits that he 
received the relevant docum ents by fax ju s t days after he 
learned o f  the levy and apparently shortly after the S tate’s 
attorney discovered the mistake. The superior court 
appropriately declined to sanction the S tate’s attorney.

F. H ertz  W aived  H is A rg u m en t th a t Ju d ge  C ollins  
Sh ou ld  H ave R ecused  H e r se lf  B ecau se  o f  A p p aren t  
B ias A g a in st P risoners.

13 H ertz argues that the superior court judge created an 
appearance o f  impropriety by ruling on his claim o f  
exemptions before receiving his response to the State’s 
objections. *578 31 W e see no evidence o f  any bias in the 
record. And H ertz waived the issue in any event by failing 
to m ove for disqualification in the superior court.32

IV. C O N C L U SIO N

W e REVERSE the court’s ruling that H ertz was 
adequately served, but hold that AS 33.30.201(d) and AS 
09.38.030(f)(5) do not conflict and are not ambiguous, 
that AS 09.38.030(f)(5) is not an ex post facto  law, and 
that AS 09.38.030(f)(5) does not violate the contract 
clause o f  the Alaska Constitution or United States 
Constitution. We AFFIRM  the superior court’s rulings 
that H ertz’s trust account is subject to execution and that 
the State’s attorney should not be sanctioned.

CARPENETI, C hief Justice and FABE, Justice, not
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participating.
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