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FISCAL NOTE #1

A n aly sis

ST A T E  OF ALASKA B IL L  NO. C S H B  292(L&C)
2012 LEG ISLA TIV E SESSION

Section 27 amends AS 21.42.020 and provides that a trustee or a trust may procure an insurance contract on the life or 
body of an individual and the proceeds may be payable to the trustee if the trustee or trust owns the insurance 
contract, a settler of the trust has an insurable interest in the individual insured, and the proceeds of the contract are 
primarily for the benefit of a trust beneficiary.

This provision has no anticipated fiscal impact on the Division of Insurance.
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W esttaw N ext'

R E L A T E D  T O P IC S  

Statutes

Legislative Title o f an Initiative Measure

G e n era l R ules of Construction

M eaning o f the Language o f Constitutional 
Provisions

A ppeal and Error

Oe N ovo S tandard o f Review Trial C ourt 
G rant o f  Summ ary Judgm ent

Alaska, Appellees.

N o .  S - 1 3 2 0 0 . J u l y  9 , 2 0 1 0 .

Synopsis
Background: S po n so rs  of a n  initiative brought action challenging lieutenant governor's refusal to 

certify the initiative for the  ballot. T h e  S uperio r Court. Th ird  Judicial District, A n ch o ra g e , Mark Rindner, 

J . ,  granted s u m m a ry  jud g m en t in favo r of lieutenant governor. S po nsors appealed.

H o ld in g : O n  a n  issue o f apparent first im pression, the S up re m e  Court, Christen, J ., held that initiative 

that created program  and contained dedication of funds for program  violated single-subject rule.

Affirm ed.

W est Headnotes (7)

C h a ng e  V iew

1 Appeal and Error Extent of R eview  D ependent on Nature of Decision Appealed  from

W h e n  reviewing a grant of s u m m a ry  judgm ent, the S up re m e  C o u rt applies its independent

judgm ent, affirming if the  record presents no genuine issue of material fact and  if the m ovant 

is entitled to judgm ent a s  a m atter of law.

2 Appeal and Error Ju d g m e n t

In determ ining w hether the prevailing party w a s  entitled to judgm ent as a m atter of law w hen 

review ing grant of sum m ary judgm ent, the S u p re m e  C o u rt draw s all factual inferences in 

favo r of, and  v iew s the facts in the light m ost favorable to, the non-prevailing party.

3  Constitutional Law ‘fc55* G e n eral R ules of Construction

T h e  S u p re m e  C o u rt interprets the state constitution using its independent judgm ent, 

acco rding to reason, practicality, and  co m m o n  sense, taking into account the plain m eaning 

and  purpose of the law as w ell as the intent of the drafters.

4 Statutes ’G r* *  Constitutional R equirem ents and Restrictions

Statutes A cts Relating to O n e  o r M ore Subjects

T h e  single-subject rule protects the voters' ability to effectively exercise their right to vote by 

requiring that different proposals  be voted on separately; this approach allows voters to 

express their will through their votes m ore  precisely, prevents the adoption of policies through 

stealth o r fraud, and  prevents the p a ssa g e  of m easures lacking popular support by m eans of 

■‘log-rolling." w hich consists o f deliberately inserting in one bill several dissim ilar or 

incongruous subjects in o rde r to secure the n ecessary support for passage of the m easure. 

C onst. Art. 2, § 13.

5 Statutes c6 r5* Title  and  text of proposed act and other information

In ruling on single-subject challenges to initiatives, the S up re m e  C o u rt m ust balance the 

rule's purpose against the need for efficiency in the legislative process. C onst. Art. 2. § 13.

1 C a s e  that cites this headnote

6 S ta tute s  V 5® Title and  text of proposed act and other information

C r o f t  | e  w  2 3 6  p .3 d  369 (PD F)
Supreme Cottrt ofAlaska. July 9 ,2 0 1 0  236 P.3d 369

236 P.3d 369
Return (o list 1 of 139  re s u lts  Seanch “ " " S u p r e m e  C o u r t  o f  A la s k a .

E ric  C R O F T , a p riva te  ind iv id ua l, and Alaskans fo r Clean Elections, an in itia tive  

group, and T im  June, Steve Cleary, and Joe M cK innon, in itia tive  sponsors, 

A ppellants, 

v.

Sean P A R N E L L , L ieu tenant G overnor o f  the State o f  Alaska, and the State o f
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In applying the te st u sed  to  determ ine w hether an initiative violates the single-subject rule, 
the S uprem e Court d isregards m ere verbal inaccuracies, resolves doubts in favor of validity, 
and  strikes down challenged proposals only when the  violation is substantial and  plain.
Const. Art. 2, § 13.

7 S ta tu te s  Title and  text of proposed ac t and o ther information
Initiative tha t c rea ted  a  program  to provide public cam paign funding to candidates for s ta te  
office on a  voluntary, opt-in basis and  contained the “soft dedication" of oil tax revenue to 
fund that program  violated the single-subject rule; the re  w as no c lea r or established 
connection betw een the  oil industry and a need  for public financing of state  electoral 
cam paigns, coupling the approval of new oil production tax with approval of program 
deprived voters of opportunity to send  m essage  as to either one, and  initiative contained non­
binding directive tha t legislature transfer funds left over to a perm anen t fund dividend. Const. 
Art. 2, § 13.

Attorneys and Law  Firm s

*370 Eric C roft, Law Offices of Eric Croft, Jo seph  H. McKinnon, Law Offices of Jo seph  H. McKinnon, 
A nchorage, for Appellants.

Michael A. Barnhill, Senior A ssistan t Attorney G eneral, Richard A. Svobodny, Acting Attorney G eneral, 
Juneau , for Appellees.

Before: FABE, Chief Justice, EASTAUGH, CARPENETI. WINFREE, and CHRISTEN, Justices. 

Opinion

OPINION

CHRISTEN, Justice.

I. INTRODUCTION
S ponsors of an initiative challenge the  lieutenant governor's refusal to  certify the  initiative for the ballot. 
The lieutenant governor denied  certification b ecau se  he determined tha t the initiative violated the single 
-subject requirem ent of AS 15.45.040. The sponsors filed suit in the superior court seeking a 
declaration that the initiative did not violate the single-subject rule. The superior court granted summary 
judgm ent in favor of the  lieu tenant governor and the  sponsors appeal. B ecause  the "soft dedication” of 
funds connecting th e  two a sp e c ts  of the initiative is an insufficient link, and  b ecau se  w e find no other 
sufficient connection betw een the  initiative's proposed new oil production tax and  the  initiative's 
proposed new  “clean elections” program, w e ag ree  that the initiative violates the  single-subject rule. 

Accordingly, we affirm the superior court's order entering summary judgm ent in favor of the lieutenant 
governor.

II. FACTS AND PROCEEDINGS
On May 29, 2007, Tim June, S teve Cleary, and Jo e  McKinnon submitted an  application for a  ballot 
initiative to Lieutenant G overnor S ean  P a rn e l l.1 The initiative proposed a  program  *371 to provide 
public cam paign funding to  cand idates for s ta te  office on a voluntary, opt-in basis . The initiative also 
proposed a th ree-cen t tax on each  barrel of oil produced in Alaska and stated  tha t “[tjhe legislature may 
appropriate ... the proceeds" of the tax  to fund the program. The proposal included a non-binding 
directive that the legislature transfer ex c ess  funds to the Perm anent Fund Dividend.

After submitting the initiative application, the  sponsors engaged in “informal com munications" with the 
D epartm ent of Law tha t led the  sponso rs  to file a  second initiative application. This second  initiative 
application proposed the public cam paign funding program but not the additional tax on oil production.

Lieutenant Governor P arnell review ed the applications a s  required by AS 15.45.070. This statute 
directs the lieutenant governor to  either certify an application for p lacem ent on the  ballot o r explain why 
certification is den ied .2 L ieutenant G overnor P arnell denied certification of the first initiative proposal, 
explaining that the initiative “violates the single-subject rule" because  “the  initiative a d d re sse s  two 
subjects tha t have no fair relation to each  other: (1) it crea tes a voluntary system  of public cam paign 
financing, and (2) it im poses a tax  on oil production."

Lieutenant G overnor P arnell approved the second version of the initiative application. It appeared  on 
the August 2008 ballot but did not pass.

T he initiatives' sponsors, Eric C ro ft and  a  group called A laskans for Clean Elections (collectively, “the 
Sponsors"), filed a  com plaint in the  superior court against Lieutenant Governor P arnell and the S ta te  of 
A laska (collectively, “Lieutenant Governor") seeking a  declaration that the Lieutenant G overnor 
erroneously rejected the  first initiative.
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The superior court granted sum m ary judgm ent in favor of the Lieutenant G overnor in Ju n e  2008. The 
S ponsors appeal.

III. STANDARD O F REVIEW
1 2 W hen reviewing a  grant of sum m ary judgment, w e apply our independent judgment,

“affirming if the record p resen ts  no genuine issue of material fact and if the movant is entitled to 
judgm ent a s  a  m atter of law."3 In determining w hether the prevailing party w as entitled to judgm ent as  a 
m atter of law, w e “draw [ ] all factual inferences in favor of, and  view [ ] the facts in the  light m ost 
favorable to, the  non-prevailing party."4

3 W e interpret the A laska Constitution using our independent judgm ent, “according to  reason, 
practicality, and com m on sen se , taking into account the plain m eaning and purpose of the law a s  well 
a s  the intent of the  d rafters .'5

IV. DISCUSSION

The parties ag ree  that th e  only issue in this c a se  is whether the S ponso rs’ initiative violates the Alaska 
Constitution's single-subject ru le .6*372 Article II, section 13 of the Alaska Constitution provides, in part, 
th a t “[e]very bill shall be confined to one subject." Our court h as  ruled on challenges to  bills and 
initiatives under th is provision in only seven  c a s e s .7 In each ca se , w e identified a single subject that 
encom passed  all the  provisions of the challenged bill or initiative; tha t is, every provision of the bill or 
initiative, considered  on its own, related to a  broader, single subject.8

Despite their contrary outcom es, the superior court relied on th e se  c a se s  and ruled in favor of the 
Lieutenant Governor, explaining that “there is [no] connection between the type of revenue created ... 
[and] the type of program" proposed  by the initiative. On appeal, the S ponsors argue that the trial court 
improperly interpreted the  single-subject rule to require a nexus betw een a funding source  and the 
funded program  beyond the  fact of the funding. The Sponsors argue tha t even when two provisions of a 
bill a re  not otherw ise related by subject, if one  provision crea tes a program and another im poses a  tax 
calibrated to collect approximately the am ount of revenue necessary  to fund the program, a non­
binding, “soft dedication" of funds from the revenue source is sufficient to unite w hat would otherwise be 
two sub jec ts  into one, a t least for purposes of the single-subject test. The Sponsors also argue, in the 
alternative, tha t the initiative's oil tax is  thematically related to the cam paign finance program. W e are 
not persuaded  by either of th e se  argum ents.

4 The single-subject rule protects the voters' ability to effectively exercise their right to vote by 
requiring tha t different p roposals be voted on separately. This approach allows voters to express their 
will through their votes m ore precisely, prevents the adoption of policies through stealth or fraud,9 and 
prevents the  p a ssa g e  of m easu res  lacking popular support by m eans of log-rolling.10

5 6 In ruling on single-subject challenges, w e must balance the rule's purpose against the need 
for efficiency in the legislative process. If the rule w ere applied too narrowly, “statu tes might be 
restricted unduly in scope and perm issible subjec t matter, thereby multiplying and complicating the 
num ber of necessa ry  e n a c tm e n ts ]  and their interrelationships."11 O ur solution has been to construe the 
single-subject “provision ... *373 with considerable breadth ." 12 We have consistently articulated the 
substance  of the te s t to reflect this approach:

All tha t is necessary  is tha t [the] ac t should em brace som e one general subject; and by this is meant, 
merely, tha t all m atters treated  of should fall under som e one general idea, be so  connected with or 
related to  each  other, e ither logically or in popular understanding, a s  to be parts of, or germ ane to, 
one  general su b jec t I13)

In applying this test, we "disregard m ere verbal inaccuracies, resolve doubts in favor of validity,' and 
strike down challenged proposals only when the violation is "substantial and plain."14

7 In each  of the seven  c a se s  in which this court has  addressed  a single-subject challenge, we 
upheld the challenged bill o r initiative by determining that all provisions related to a  single general 
subject, them e, or p u rp o se .15 But we have never add ressed  the question, raised by the Sponsors in 
this ca se , w hether creating a revenue source tha tm ioh t fund an  otherwise unrelated program suffices 
to unite the revenue source with the  program as  a “single subject."

The S ponsors argue that the  creation of a program and the “soft dedication" of funds for tha t program 
are “inherently related" provisions “a s  a m atter of both logic and  popular understanding." They argue 
tha t the  W ashington S uprem e Court's decision in Wash. Ass'n o f Neighborhood Stores v. Wash. 
supports their position .16 Neighborhood Stores involved an  initiative that increased taxes on cigarettes 
and dedicated the new  revenue to existing program s in the a rea s  of “violence reduction and drug 
enforcement." “health services," and  “w ater quality." with remaining funding allocated to “low-income 
health care program s and o ther program s."17 The court held that the initiative did not violate that s ta te 's  
single-subject ru le18 b ec au se  the new taxes provided revenue to program s that collectively constituted 
“a  single and rationally unified proposal for improving the health of [W ashington's] low-income citizens 
without imposing a ne t loss of tax revenue on other preexisting program s.’ 19
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In this ca se , the superior court observed  tha t neither Neighborhood Stores nor any other exam ple 
identified by appellants addressed  a  single initiative that proposed the  creation of an entirely new 
governm ent program and also  proposed the  creation of a new  and thematically unrelated revenue 
source. T he Neighborhood Stores initiative, which created and dedicated a  revenue source, is 
fundam entally different from the  Sponsors' initiative, which proposed the creation and “soft dedication" 
of a  new  revenue source, and proposed the creation of an entirely new  governm ent program. The latter 
runs afoul of the single-subject rule b ec au se  it d o es  not provide the voters with an opportunity to 
ex p ress  their approval or disapproval of each  distinct proposal.

Neighborhood Stores is also distinguishable b ec au se  it w as decided in the context of W ashington's 
prohibition on the  dedication of funds beyond a  single biennium , 20 a  framework different from the 
proscription of *374 dedicated funds in Alaska. The Alaska Constitution expressly prohibits the binding 
dedication of s ta te  revenues for specific projects. 21 As the superior court correctly noted, “[tjhe 
additional p roceeds genera ted  by the [proposed] oil production tax need  not and  indeed cannot be 
ap p rop ria te^ ] to fund the A laska Clean Elections Program" without running afoul of Article IX, section 7 
of A laska's Constitution. B ecause  the  dedication of funds is not permitted in Alaska, a  “soft dedication" 
canno t be considered for purposes of a single-subject analysis and therefore cannot be  used  to m ake 
two independent provisions of an  initiative ad d re ss  one subject. Without the “soft dedication," the 
S ponso rs ' proposed initiative will satisfy the requirem ents of the single-subject analysis only if its two 
provisions-cam paign finance and taxation of the  oil industry-otherwise relate to a  single subject matter.

The S ponsors argue tha t even if the “soft dedication” of tax revenue cannot be considered, the 
proposed oil production tax is still related to  the sub jec t of “clean  elections" b ecau se  "the oil industry 
and  the  oil field services com panies ... exert a  trem endous and undue influence on Alaska politics and 
politicians," and contributions from th e se  groups have been “fueling [electoral] cam paigns in Alaska for 
years." But the oil industry is not the only source of contributions to political cam paigns in Alaska, and 
the  proposed  tax is on oil production, not the political activities of the oil industry. The support for the 
Sponsors ' argum ent-tw o new spaper articles and a  listing of the  top groups lobbying the  Alaska 
Legislature-is insufficient to dem onstrate  a  clear or established connection betw een the oil industry and 
a need  for public financing of s ta te  electoral cam paigns.

The proposed initiative directly im plicates one  of the main purposes of the single-subject rule-the 
prevention of log-rolling-in two ways. As noted earlier, the e s se n c e  of log-rolling is appealing to different 
constituencies by including distinct provisions calculated to obtain sufficient votes to p a ss  a  m easu re . 22 

The superior court observed tha t “record oil and g a s  prices, high oil com pany profits, the Exxon Valdez 
litigation, and  controversy regarding a  proposed g a s  pipeline” m ake the  oil industry a target for som e 
g roups w hose votes on this initiative could b e  driven entirely by such concerns. W e ag ree  tha t the 
even ts  and  issues  cited by the superior court could influence som e voters, but w e note that o ther voters 
may be  equally driven by strong feelings of support for the jobs and  tax revenue genera ted  by the  oil 
industry in Alaska. Either way, coupling the approval of a new oil production tax  with approval of a 
program  to publicly fund elections deprives the  voters of an opportunity to send  a  clear m essage  on 
each  subjec t encom passed  by the  S ponsors ' initiative.

The second  way the initiative violates the prohibition against log rolling is its inclusion of a non-binding 
directive tha t the legislature transfer funds left over from public elections to  the P erm anent Fund 
Dividend.23 The P erm anen t Fund Dividend is entirely unrelated to the purpose of the clean elections 
program ; offering the  chance  of increased  P erm anen t Fund Dividend paym ents runs the risk of 
garnering support for the clean elections program  from voters who are otherwise indifferent-or even 
unsupportive-of publicly funded cam paigns.

V. CONCLUSION
For the reasons add ressed  above, w e AFFIRM the decision of the superior court.

Footnotes
1 The initiative w as titled “An Act establishing a program of public funding for cam paigns for 

state  elected  offices, to be  known a s  the Alaska C lean Elections Act, and am ending the  oil 
and g as  production tax to levy and collect a surcharge on oil a s  a source of funding for that 
program."

2 AS 15.45.070 provides: "Within 60 ca lendar days after the date the application is received, 
the lieutenant governor shall review the  application and shall either certify it or notify the  
initiative com mittee of the grounds for denial."

3 Beegan v. State, Dep't o f Transp. & Pub. Facilities, 195 P .3d 134, 138 (Alaska 2008)
(citing Matanuska Elec. Ass'n v. Chugach Elec. Ass'n, 152 P .3d 460, 465 (Alaska 2007)).

4 State v. Jeffery, 170 P .3d 226, 229 (Alaska 2007) (citing Lewis v. State, D ept o f Corr., 139
P .3d 1266, 1268-69 (Alaska 2006)).
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5 Id. a t  230 (quoting Native Vill. o f Elim v. State, 990 P.2d 1. 5 (Alaska 1999) (internal
quotation m arks omitted)).

6 The Sponsors ' application w as rejected for violating the single-subject provision of AS
15.45.040. Neither party argues that this rule differs from restrictions im posed by article II, 
section 13 of the Alaska Constitution, which requires that every bill may have only one 
subject. W e have previously explained that, regard less of AS 15.45.040, “the [ajrticle II 
restriction ... applies to initiatives" under article XII, section 11, which provides that the 
people m ay exerc ise the legislature's law-making powers through the initiative. Yute Air 
Alaska Inc. v. McAlpine, 698 P.2d 1173, 1179 n. 2 (Alaska 1985).

7 See Evans ex ret. Kutch v. State, 56 P .3d 1046 (Alaska 2002); Yute Air, 698 P.2d at 1173; 
State v. First Nat'l Bank o f Anchorage, 660 P.2d 406 (Alaska 1982); Short v. State, 600
P.2d 20 (A laska 1979); North Slope Borough v. SOHIO Petroleum Corp.. 585 P.2d 534 
(Alaska 1978); Gellertv. State, 522 P .2d 1120 (Alaska 1974); Suberv. Alaska State Bond 
Comm., 414  P.2d 546  (Alaska 1966).

8 See Evans, 56 P .3d a t  1049, 1070 (changes to dam ages  recoverable for torts, changes  to 
tort s ta tu tes  of limitations, change to allocation of fault betw een parties in tort suits, change 
to offer of judgm ent rules, and grant of partial immunity to hospitals all “within the single 
subject of 'civil a c tio n s '"); Yute Air, 698 P.2d at 1175, 1181 (repeal of regulations of “motor 
and air carriers in Alaska," prohibition on further similar regulation, and requirem ent that 
governor se e k  repeal of federal statu te that, am ong o ther things, regulates shipping by 
sea , all em braced  by “[t]he subject 'transportation '"); First Nat'l Bank o f Anchorage, 660
P .2d a t 414-15 (provisions regulating sa le  of private land, and  provisions on s ta te 's  power 
to le a se  state-ow ned land and zone private lands all "in som e respect concem f ] land"); 
Short, 600 P .2d a t 22-24 & n. 2 (purposes of new correctional facilities “sufficiently related 
to the pu rposes” of new  buildings for “sta te  troopers, fish and wildlife protection, a motor 
vehicles division, [and] a fire prevention division"); SOHIO, 585 P .2d at 545-46 (various 
provisions on municipal and  sta te  taxes all “relate directly to sta te  taxation”); Gelled, 522 
P .2d a t 1123 (flood control projects and  small boat harbors “all part of a  cooperative w ater 
resources developm ent program"); Suber, 414 P .2d a t 557 & n. 23 (criminal penalty for 
false s ta tem en ts  in application for earthquake relief funds "fairly incidental to the general 
s u b je c t... of grants to  homeowners").

9 See Suber, 414 P .2d a t  557.

10 Gelled, 522 P.2d a t 1122 (“Log-rolling consists of deliberately inserting in one bill several
dissimilar or incongruous subjects in order to secure  the necessary  support for p assag e  of 
the m easure.").

11 Gelled, 522 P.2d a t  1122; s e e  also Evans, 56 P .3d a t 1069 (quoting State v. First Nat'l 
Bank o f Anchorage, 660 P .2d a t 415); Yute Air, 698 P .2d at 1183 (Moore, J., dissenting) 
(citing Gelled. 522 P .2d a t 1122); Shod. 600 P.2d a t 23 (quoting Gelled, 522 P.2d at 
1122).

12 Ge//erf, 522 P .2 d a t1 1 2 2 .

13 Gelled, 522 P.2d a t 1 123 (quoting Johnson v. Harrison, A7 Minn. 575, 50 N.W. 923, 924

(1891)) (internal quotation marks omitted); see also Evans, 56 P .3d a t  1069 (quoting First 
Nat'l Bank o f Anchorage, 660 P .2d at 415); Yute Air. 698 P.2d at 1180-81 (quoting Gelled. 
522 P .2d at 1123); First Nat'l Bank of Anchorage, 660 P .2d a t 415 (quoting Gelled, 522
P .2d a t 1123); Shod, 600 P.2d a t 24 (quoting Gelled, 522 P .2d at 1123); SOHIO. 585 P.2d 
a t 545 (quoting Gelled, 522 P .2d at 1123).

14 Gelled, 522 P.2d a t  1122 (quoting Suber, 414 P.2d at 557); see also Evans, 56 P.3d at 
1069 (quoting First Nat'l Bank of Anchorage, 660 P.2d a t  415); First Nat'l Bank of 
Anchorage, 660 P .2d a t 415 (quoting SOHIO. 585 P.2d at 545); Shod, 600 P.2d at 23 nn.
7 & 8 (citing SOHIO. 585 P .2d at 545, and  quoting Suber, 414 P.2d at 557); SOHIO, 585 
P .2d at 545 (citing Suber, 414 P.2d at 557).

15 S e e  supra no te 8.

16 149 W ash .2d 359, 70 P .3d 920 (2003).

17 Id. a t 922.

18 WASH. CONST, art. II, § 19.

19 Neighborhood Stores. 70 P .3d at 926.

20 WASH. CONST, art. VIII, § 4.
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21 Article IX, section 7 prohibits binding dedications of sta te  revenues to specific projects.
Article XI, section 7 independently prohibits initiatives from dedicating revenues.

22 S e e  supra note 10.

23 This provision is part of proposed AS 15.14.010(e).
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SECTIONAL ANALYSIS FOR HOUSE BILL NO. 292 (27-LS1232U)

Sec. 1. Asset Protection for Inherited Retirement Plans. Alaska Statute 09.38.017(a) protects 
an individual’s interest in a retirement plan from the claims of the individual’s creditors. The 
amendment extends this protection to claims of a beneficiary’s creditors (e.g., creditors of an 
individual’s spouse). Arizona, Florida, and Texas have enacted similar provisions.

Sec. 2. This is a conforming amendment for Sec. 28.

Sec. 3. These are definitional changes implementing Sec. 1.

Sec. 4. through Sec. 5. Representation for Settlement Agreements. Alaska Statute 
13.06.120 provides that minors, incapacitated persons, and similar persons may be represented 
by another person who has the same interests in the matter. This type of representation is 
important in order to simplify and make more efficient proceedings that involve persons who are 
not legally competent to represent themselves. The existing statute clearly applies to judicial 
proceedings. However, often it is important to have representation of minors and incapacitated 
persons with respect to the settlement of accounts of trustees of trusts and with respect to 
settlement agreements. These amendments clarify that the statute not only applies to court 
proceedings but also to non-judicial settlement proceedings.

Section 6 through 8. Existing Alaska Statute 13.36.157 provides a trustee with a method to 
modify an existing trust, commonly referred to as “decanting”. Alaska enacted its “decanting” 
statute in 1998. Alaska copied New York’s statute. At the present time, the following states 
have enacted decanting statutes: Alaska, Arizona, Delaware, Florida, Indiana, Missouri, Nevada, 
New Hampshire, New York, North Carolina, Ohio, South Dakota, and Tennessee. In addition, 
decanting statutes are pending before Illinois, Michigan, and Virginia.

New York recently did a thorough revision of its decanting statute and enacted this new revised 
statute in 2011. The proposed amendment to Alaska’s decanting statute closely tracks the 
changes made by New York with modifications necessary to accommodate Alaska’s procedural 
provisions.

The purposes of a decanting statute are to allow a trustee to modify a trust in order to correct 
errors and to adjust to changed circumstances and laws. The revised draft distinguishes between 
trustees who have unlimited discretion and those without unlimited discretion. A trustee without 
unlimited discretion must maintain the same beneficiaries in the new trust and apply the same 
standard for distributions. The trustee cannot be a settlor or beneficiary of the trust, and has a 
fiduciary duty to exercise the power of appointment in the best interests of one or more proper 
objects of the exercise of the power and as a prudent person would exercise the power under 
prevailing circumstances. A trustee must exercise the power in writing and must give written



notice to the settlor, any person having the right to remove or replace the trustee, and any 
qualified beneficiary. A beneficiary may object to the exercise if it is an abuse of discretion, or 
fails to comply with the trustee’s duties stated above. Restrictions exist to protect mandatory 
distribution rights, tax benefits, and to prohibit the trustee from exercising the power to either 
increase the trustee’s compensation or decrease the trustee’s liability.

Implementation of irrevocable trusts is best accomplished if the law provides reasonable 
flexibility to adjust to changed circumstances and to correct errors. The reason why so many 
states have enacted decanting statutes is because of the need for this flexibility. Amendment to 
Alaska’s decanting statute to include these revised provisions will benefit the residents of the 
state of Alaska, many of whom use lifetime or testamentary trusts to implement their estate 
planning purposes.

Sec. 9 through Sec. 25. Amendments to 2003 Alaska Principal and Income Act. This 
modern act allows a person creating a new trust, or a trustee of an existing trust, to adopt a 
“unitrust” approach for determining the income of the trust which may be required to be 
distributed annually. A unitrust distributes a certain percentage of its assets annually to the 
current beneficiary. The use of this percentage unitrust approach allows the trustee to invest in 
order to maximize total return for both income and remainder beneficiaries.

Since 2003, the Internal Revenue Service has issued final regulations with respect to unitrusts. 
The Alaska Principal and Income Act amendments contained in this bill are designed to update 
Alaska's provisions to take advantage of these new regulations.

In summary, the most important changes contained in the bill expressly allow a trustee to choose 
a unitrust rate of three to five percent rather than be limited to the four percent amount presently 
in the law. The changes provide an explicit definition of income for a trust drafted as a unitrust. 
Language is added to provide the ordering of distributions among types of income and principal. 
A smoothing period of up to five years is allowed for determining the assets to be used when 
applying the unitrust percentage. Also, the new provisions clarify how the unitrust rules will 
apply to retirement benefits. These new changes will facilitate the use of unitrusts under Alaska 
law and maximize flexibility to take advantage of federal income tax planning.

Sec. 26 through 28. Amendments to Alaska Uniform Transfers to Minors Act. The Alaska 
Uniform Transfers to Minors Act allows donors, personal representatives, trustees, and obligors, 
to transfer assets to an account for the benefit of a minor. A custodian is named who may make 
distributions for the benefit of the minor. Under the existing statutes, the minor is entitled to the 
property when the minor reaches age 18 years or 21 years, depending on the type of transfer. The 
statute allows this age of distribution to be extended in certain circumstances to age 25 years.

A number of situations have arisen both in Alaska and in other states where it is undesirable for 
assets to be distributed later than the ages 18, 21, or 25 years, due to problems the minor may 
have, including substance abuse problems, immaturity, and the inability to manage assets. Often, 
the minor himself or herself is willing to have the assets remain in a custodial setting, managed 
by a
competent person who will make distributions for the benefit of the minor. The amendments in 
this bill would allow for the extension to an age greater than that presently specified in the 
statute, as long as the minor consents to the extension during the six-month period when the 
minor attains
the age when otherwise the assets would be distributed under the statute.

Sec. 29. Decedents Remains. Alaska does not presently have adequate statutory authority with 
respect to who may control the disposition of a decedent's remains. This has resulted in 
arguments and disputes among relatives and friends. Businesses involved in this area need

Sectional Analysis HB 292 
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protection concerning who is the person entitled to give them directions. This new act resolves 
the present uncertainty of the law. It provides authority for a person to provide directions and a 
form for a disposition document. If a person has not provided directions, then a priority list is 
provided of the persons who may control the disposition of the decedent's remains. Businesses 
who follow these directions or priority list are protected from liability.

Sec. 30. Insurable Interests. For many years, individuals have relied on life Insurance in 
helping to meet their financial, business, and estate planning needs. Often, their needs are best 
served by having one or more life insurance contracts held in an irrevocable trust, partnership, or 
limited liability company. In particular, irrevocable life insurance trusts have been widely used 
throughout the United States to own life insurance policies.

However, a relatively recent federal court case (Chaw la, ex re I Giesinger v. Transamerica 
Occidental Life Ins. Co., 2005 WL 405405 (E.D. Va. 2005)) had the effect of pointing out that 
while state insurance statutes typically require purchasers of insurance contracts to have an 
“insurable interest” in the life or body of the insured, the statutory provisions describing who 
may have an insurable interest did not specifically include trusts and business entities which are 
commonly used to purchase and own such policies. This case raised sufficient uncertainty about 
the status of life insurance trusts that in July, 2010, the Uniform Law Commission approved 
amendments to the Uniform Trust Code to clarify the situation.

Alaska has previously adopted substantial portions of the Uniform Trust Code. The proposed 
amendment to AS 21.42.020 is based in large part on the recommended amendments to the 
Uniform Trust Code, and also clarifies that persons with insurable interests may form business 
entities for the purposes of purchasing, holding, and administering life insurance contracts. 
Other states, for example Delaware, have already amended their statutes for these reasons, or are 
considering such amendments.

Sec. 31. Transfers of IRA Interests. Lifetime estate planning often occurs by a participant 
making gifts, sales or other transfers of property during lifetime to family members or trusts for 
their benefit. For many individuals, one of their most valuable assets is their individual 
retirement account (IRA). Alaska law (AS 09.38.017) protects IRAs from claims of creditors. 
This protection could be construed to even prohibit voluntary transfers of the participant’s 
interest in an IRA, which would prevent lifetime transfers of IRAs for estate planning and other 
purposes. Although it is important to maintain that creditor protection for IRAs, it would be 
beneficial to permit voluntary transfers of IRAs. Therefore, this section clarifies that the 
participant of an IRA may voluntarily transfer his or her IRA during lifetime.

Sec. 32 through Sec. 36. Community Property. In 1998, Alaska enacted an optional 
community property system. Several amendments have been made to Alaska's act, and this bill 
proposes further amendments designed to improve the act. Specifically, the amendments 
accomplish the following:

a. Add references to a community property trust in appropriate provisions.
b. Eliminate language stating a confusing statute of limitations and incorporates by 

reference a new statute of limitations.
c. Provide clarification that property which spouses agree is community property is 

owned as community property regardless of the form of title to the property. If 
title to community property is in a form that provides for survivorship ownership 
between the spouses then the survivorship ownership is presumed to have been 
made with the consent of both spouses. If one spouse designates a beneficiary for 
an interest in property, the designation is only effective for that spouse's one half 
interest unless the other spouse consents in writing. Various family designations 
are presumed to have been made with the consent of the other spouse. The 
testimony of one spouse is sufficient to rebut a presumption.

Sectional Analysis H B  2 9 2
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d. Enact remedies for improper transfers and limitation periods within which those 
remedies must be pursued.

Sec. 37. Repealed sections.

Sec. 38. Indirect rule change.

Sec. 39. Applicability

Sec. 40. Requirement for two-thirds majority vote of each house.

Sectional Analysis H B 2 9 2
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H B 2 9 2  E x p l a n a t i o n  o f  C h a n g e s  f r o m  V e r s i o n  A  t o  V e r s i o n  I

In Section 1. Language was changed to more clearly delineate the kinds of retirement 
accounts covered by the provisions of the section.

In Section 28. A definition of an individual retirement account is provided for the 
purposes of the section that governs voluntary transfers of accounts.

E-m ail Representative Steve Thom pson@ legis.state.ak .us
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M E M O R A N D U M

To: Representative Kurt Olson, Chair
House Labor & Commerce Committee

From: Representative Steve Thompson

Date: March 7, 2012

Re: Legal memo on HB292 re: Contract Clause

The question has been raised about whether the applicability of certain provisions of the bill to 
existing retirement accounts, ERAs, trusts, and Uniform Transfers to Minors Accounts might 
violate the Contracts Clause of the United States Constitution. Analysis indicates that these 
provisions do not violate that clause.

The Constitution prohibits the states from “impairing” contractual obligations. See U.S. Const, 
art. 1, § 10, cl. 1. Thus, unless a contractual obligation is impaired, there can be no violation of 
the Contracts Clause. The proposed legislation with respect to IRAs does not impair or restrict 
any contract right. To the contrary, it expands the rights of an IRA participant/owner in that it 
authorizes the assignment of an interest in the plan. Since the owner/participant could, prior to 
the proposed legislation, freely withdraw all of the money from the plan, enacting legislation that 
permits an assignment, as well as maintaining the right of withdrawal, cannot be viewed as an 
impairment. It is instead a permissible expansion of rights that does not constitute an impairment 
of rights within the meaning of the constitutional provision.

Similarly, the provision in the proposed legislation that would provide expanded creditor 
protection for an inherited ERA or retirement interest does not effect an impairment of contract 
rights. The only people whose rights are constrained by this provision are creditors. But a 
creditor has no contract right to enforce a claim against the IRA or retirement interest. Thus, the 
legislation does not effect an impairment of contract rights. So, for example, when Congress 
amended the Bankruptcy Code in 2005 to provide expanded creditor protection for existing 
IRAs, no concern was raised about its constitutional validity. See section 522 of the Bankruptcy



Code. So, too, here, the expansion of creditor protection does not implicate the Contracts 
Clause.

The ability of a trustee to modify a trust, pursuant to the amendments provided by sections 6 
through 8 of the bill, does not raise Contract Clause issues. Many modifications are to 
administrative provisions. It is well established that changes that are administrative in nature do 
not implicate the Contract Clause. With respect to dispositive changes, if the existing trust 
provides for a limited standard, then the standard and beneficiaries cannot be changed. With 
respect to the ability of a trustee to “extend” the duration of a trust, it appears that the authority to 
invade trust principal by paying to another trust of longer duration is provided by common law. 
In the 1940 case of Phipps, the Supreme Court of Florida held the trustee had such power under 
common law. It relied on the Restatement of Property. When New York, in 1991, enacted 
the country’s first “decanting” statute (EPTL 10-6.6), the legislature stated it was declaratory of 
existing common law. Both Florida and New York have recently substantially amended their 
“decanting” statutes. Both of these states applied their amendments to existing trusts.

The changes to the Uniform Transfers to Minors Accounts provisions which allow for extension 
of the custodial period do not impair contract obligations of the minor. These changes allow the 
minor to compel distributions at the present statutory age (18 years or 21 years, depending on the 
existing provision), or at the beginning of an already extended period. Only if the minor 
consents, can the age be extended.

In summary, none of the provisions in the bill which apply to existing retirement accounts, IRAs, 
trusts, and Uniform Transfers to Minors Accounts violate the Contract Clause of the United 
States Constitution.
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To: Representative Kurt Olson, Chair
House Labor & Commerce Committee

From: Representative Steve Thompson

Date: March 1, 2012

Re: Legal memo on HB292 re: Single Subject Challenge

The Alaska Constitution Art II, Section 13. Form of Bills reads:

Every bill shall be confined to one subject unless it is an appropriation bill or 
one codifying, revising, or rearranging existing laws. Bills for appropriations 
shall be confined to appropriations. The subject of each bill shall be 
expressed in the title. The enacting clause shall be: “Be it enacted by the 
Legislature of the State of Alaska.”

Alaska’s Constitution, A Citizen’s Guide by Gordon S. Harrison further reads:

“The Alaska Supreme Court has consistently construed the single-subject 
rule broadly, in deference to the judgment of the legislature on how best to 
structure individual pieces of legislation.”

Eight cases have come before the Alaska Supreme Court concerning the single subject 
rule. In the first seven cases, the court upheld the challenged bill or initiative by determining that 
all provisions related to a single general subject, theme, or purpose.

In {Short v. State, 600 P.2d 20, 1979), The court said that complying with the one-subject 
rule required that matters treated in legislation fall under one general idea and be so connected 
with or related to each other, either logically or in popular understanding, as parts of, or 
germaine to, one general subject. In {State v. First National Bank of Anchorage, 660 P.2d 406, 
1982) the Court upheld the constitutionality of a bill dealing with the general subject of “lands”
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although several sections were otherwise unrelated. In (Van Brunt v. State, 646 P.2d 872, Alaska 
App. 1982), the court found an amendment that changed a driving-while-intoxicated statute to be 
sufficiently germaine to a bill changing liquor laws, since both dealt with “intoxicating liquor”. 
Bonds that financed both flood control and small boat harbor projects were upheld by the Court 
in (Gellart v. State, 522 P.2d 1120, 1974).

The most recent Supreme Court ruling in (Croft v. Parnell, 236 P.3d 369, 2010), the 
Court affirmed the superior court’s summary judgment ruling on a single subject challenge that 
the initiative violated the single-subject rule, because the “soft dedication” of funds connecting 
the two aspects of the initiative was an insufficient link, and because it found no other sufficient 
connection between the initiative’s proposed new “oil production tax” and the initiative’s 
proposed new “clean election” program. The Supreme Court affirmed the superior court’s order 
of summary judgment, finding that,

“In ruling on single-subject challenges, we must balance the rule's purpose against 
the need for efficiency in the legislative process. If the rule were applied too 
narrowly, “statutes might be restricted unduly in scope and permissible subject 
matter, thereby multiplying and complicating the number of necessary 
enactments] and their interrelationships.” Our solution has been to construe the 
single-subject “provision with considerable breadth.” We have consistently 
articulated the substance of the test to reflect this approach:

All that is necessary is that [the] act should embrace some one general subject; 
and by this is meant, merely, that all matters treated of should fall under some one 
general idea, be so connected with or related to each other, either logically or in 
popular understanding, as to be parts of, or germane to, one general subject.

In applying this test, we disregard mere verbal inaccuracies, resolve doubts in 
favor of validity,” and strike down challenged proposals only when the violation 
is “substantial and plain.

Pursuant to the Courts previous rulings on single subject challenges, it is possible 
but unlikely that the Court would rule that HB292 is outside of the single subject rule.
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M E M O R A N D U M February 22, 2012

SUBJECT: CSHB 292( ) (Work Order No. 27-LS1232\B)

TO: Representative Steve Thompson 
Attn: Jane Pierson

FROM: 'ik Terry Bannister 
Legislative Counsel

This memo accompanies the bill described above.

1. Single subject issue. As you are aware, it is my opinion that, by combining all of the 
subjects in the bill, the bill is not confined to one subject, which violates the 
constitutional requirement that a bill be confined to one subject.1 This issue is present in 
HB 292 and the previous draft CS without the changes added by this draft CS, and the 
addition of the trust property appointment provisions do not change this.

The Alaska Supreme Court standard is that an "act should embrace some one general 
subject; and by this is meant, merely, that all matters treated of should fall under some 
one general idea, be so connected with or related to each other, either logically or in 
popular understanding, as to be parts of, or germane to, one general subject."2

Historically, the Alaska Supreme Court has interpreted Alaska's single subject rule to 
permit very broad subject matter in one bill without violating the single subject 
requirement. For example, the Court has held that bills relating to such broad themes as 
"development of water resources,"3 "taxation,"4 "land,"5 "intoxicating liquor,"6 and

' Article 2, sec. 13, Alaska State Constitution.

2 State v. First Nat'l Bank of Anchorage. 660 P.2d 406 (Alaska 1982).

3 Gellert v. State. 522 P.2d 1120 (Alaska 1974).

4 North Slope Borough v. Sohio Petroleum Corp.. 585 P.2d 534, 545 (Alaska 1978).

5 State v. First Nat'l Bank of Anchorage. 660 P.2d 406 (Alaska 1982).

6 Van Brunt v. State. 646 P.2d 872 (Alaska App. 1982).



Representative Steve Thompson 
February 22, 2012 
Page 2

"criminal law"7 are acceptable.8 However, there was a strong dissent in one case against 
allowing broad subject matter in a single bill.9 And in 2010, for the first time, the Alaska 
Supreme Court invalidated a piece of proposed legislation for failure to satisfy the single 
subject requirement.10 Please be aware that failure to comply with this requirement could 
jeopardize this bill if it were ever challenged.

2. Applicability (bill section 39). Applying the changes in AS 09.38.017 to retirement 
plans that pre-date the effective date of these changes, applying the changes and new 
provisions contained in AS 13.36.157 - 13.36.159 and AS 13.36.215(5) to trusts that pre­
date the effective date of these changes, and applying the changes to AS 13.46 to 
transfers that pre-date the effective date of these changes may raise constitutional 
impairment of contracts issues if the changes or provisions operate as a substantial 
impairment of the retirement plans, trusts, or any contractual relationships involved in the 
transfers.

If I may be of further assistance, please advise.

TLB:ljw
12-156.1jw

Enclosure

7 Galbraith v. State. 693 P.2d 880 (Alaska App. 1985).

8 Evans v. State. 56 P.3d 1046, 1070 (Alaska 2002).

9 Yute Air Alaska. Inc. v. McAlpine. 698 P.2d 1173 (Alaska 1985). In his dissent, at
page 1182, Justice Moore stated: "This court has mistakenly continued to give the rule
such an extremely liberal interpretation that the rule has become a farce."

10 Croft v. Parnell. 236 P.3d 369 (Alaska 2010).
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Alaska first modernized its trust and estate legislation in 1997. Since then, the trust and estate 
planning community continuously makes recommendations to the legislature for updates and 
improvements to Alaska’s trust and estate laws to ensure that Alaska can continue to provide the 
best possible planning solutions. Alaska’s trust and estate laws have significant impact on our 
economy, bringing literally millions of dollars to the state and creating jobs within the trust, 
banking, insurance and legal fields.

House Bill 292 provides for amendments to statute in the following areas:

• Extends protection for retirement plan assets to the beneficiaries of retirement plans 
(often the surviving spouse).

• Provides means of representation for minors and incapacitated persons in dealing with 
settlements of accounts or settlement agreements.

• Amends the 2003 Alaska Principal and Income Act to conform to current IRS 
regulations.

• Provides rules concerning who may control the disposition of decedents’ remains.
• Makes conforming amendments to Alaska’s laws regarding insurable interests to align 

with changes to the Uniform Trust Code.
• Provides that IRA interests can be voluntarily transferred to a family member or trust.
• Makes amendments to Alaska’s community property provisions to update and clarify the 

ownership of community property.
• Allows a beneficiary to extend the time funds will be held in a Uniform Transfer to 

Minors Account.

Passage of HB 292 will ensure that Alaska remains the premier state in which to establish trusts 
and estates. I urge your support for this important legislation.

E -m ail Representative Steve Thom pson@ legis.state.ak .us
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