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FISCAL NOTE

STATE OF ALASKA
2011 LEGISLATIVE SESSION

Fiscal Note Number

Bill Version

() Publish Date

HB203

Identifier (file name): H B203-D O R -AH FC -03 -18-11
T itle In-State G a s  Development Fund

Dept. Affected
Appropriation
Allocation

Revenue
A K  Flousing Finance Corporation 
A K  G asline  Development Corp

S p o n so r
R equeste r

Representative Chenault
House F inance Com m ittee . O M B Com ponent Number 2986

Expenditures/Revenues (Thousands of Dollars)
Note: Am ounts do not include inflation unless otherwise noted below.

Appropriation
Required Information

O PER A TIN G  EXPEN D ITU RES FY  2012 FY 2012 FY  2013 FY  2014 FY  2015 F Y  2016 FY  2017
P e rson a l Serv ices
T rave l
S e rv ice s
Com m od ities
C ap ita l Outlay
G ran ts
M isce llaneous

0.0 0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0 0.0

TO TAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0 0.0

C A P IT A L EXPEN D ITU R ES 0.0 0.0 0.0 0.0 0.0 0.0 0.0

C H A N G E IN 
R E V E N U E S 0.0 0.0 0.0 0.0 0.0 0.0 0.0

FUND SO U R C E (Thousands of Dollars)
1002 Federa l Receipts 0.0 0.0 0.0 0.0 0.0 0.0 0.0
1003 G F  Match 0.0 0.0 0.0 0.0 0.0 0.0 0.0
1004 G F 0.0 0.0 0.0 0.0 0.0 0.0 0.0

1005 GF/Program  Receipts 0.0 0.0 0.0 0.0 0.0 0.0 0.0
1037 GF/Menta l Health 0.0 0.0 0.0 0.0 0.0 0.0 0.0

O ther (p lease identify) 0.0 0.0 0.0 0.0 0.0 0.0 0.0
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0 0.0 I

Estim ate of any current year (FY2011) cost 

PO SITIO N S

0.0

Full-tim e 0.0 0.0 0.0 0.0 0.0 0.0 0.0

Part-time 0.0 0.0 0.0 0.0 0.0 0.0 0.0

Tem porary 0.0 0.0 0.0 0.0 0.0 0.0 0.0

Why this fiscal note differs from previous version (if initial version, please note as such) 
initial version

Prepared  by Stacy Schubert, D irector Governm ent Relations & Pub lic Affairs_________________  Phone 907-301-4556
D iv is ion  A laska  Housing F inance Corporation___________________________________________  Date/Time 12:17 pm; 3/28/11

Approved by Dan Fauske, CEO_________________________________________________________ Date 3/29/11; 12:52pm
Alaska Housing Finance Corporation_______________________________________
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FISCAL NOTE

Analysis

No additional resources or staff are expected to execute the requirements of this bill; therefore, there is no anticipated fiscal 
impact to the corporation.

STATE OF ALASKA BILL NO. HB 203________________

2011 LEGISLATIVE SESSION

(Revised 1/27/2011 OMB) Page 2 of 2
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27-LS0719\E

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-SEVENTH LEGISLATURE - FIRST SESSION

BY THE HOUSE FINANCE COMMITTEE

Offered:
Referred:

Sponsor(s): REPRESENTATIVES CHENAULT, Johnson, Tammie Wilson, Fairclough, Costello, Neuman, 
Thompson

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to the Alaska Gasline Development Corporation and establishing and 

relating to the in-state gas pipeline fund; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 18.56.086 is amended by adding a new subsection to read:

(b) The in-state gas pipeline fund is established in the Alaska Gasline 

Development Corporation, a subsidiary created by the corporation in 2010 under (a) of 

this section, and consists of money appropriated to it. Unless otherwise provided in an 

appropriation act, money appropriated to the fund lapses to the general fund on the day 

this subsection is repealed. The Alaska Gasline Development Corporation shall 

manage and invest the fund to yield competitive market rates. The Alaska Gasline 

Development Corporation shall invest money in the fund in the same manner and on 

the same conditions as permitted for investment by the commissioner of revenue of 

funds belonging to the state or held in the treasury under AS 37.10.070 and as 

provided for fiduciaries of state funds under AS 37.10.071. Interest and other income j

CS FOR HOUSE BILL NO. 203(FIN)

I

1- CSHB 203(FIN)
N ew  T e x t  U n d e r l i n e d  [D EL E TE D  TEXT BRACKETED]
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received on money in the fund shall be accounted for separately and shall remain in 

the fund. The Alaska Gasline Development Corporation may use money from the fund 

for the planning, development, and construction of an in-state pipeline to transport 

North Slope natural, gas.

* Sec. 2. AS 18.56.086(c) is repealed 90 days after the completion of construction of an in­

state pipeline that transports North Slope natural gas.

* Sec. 3. The uncodified law of the State of Alaska is amended by adding a new section to 

read:

NOTICE. The executive director of the Alaska Housing Finance Corporation shall 

notify the revisor of statutes of the day that the construction described in sec. 2 of this Act is 

completed.

* Sec. 4. This Act takes effect immediately under AS 01.10.070(c).

CSHB 203(FIN) -2-
N ew T e x t  U n d e r l i n e d  [ DELETED TEXT BRACKETED]



1

2

3

4

5

6

7

8

9

10

11

12

13

14

WORK D R A FT

27-LS0719\D 
Kirsch 

3/29/11

WORK D R A FT

CS FOR HOUSE BILL NO. 203(FIN)

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-SEVENTH LEGISLATURE - FIRST SESSION

BY THE HOUSE FINANCE COMMITTEE

Offered:
Referred:

Sponsor(s): REPRESENTATIVES CHENAULT, Johnson, Tammie Wilson, Fairclough, Costello, Neuman, 
Thompson

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to the Alaska Gasline Development Corporation and establishing and 

relating to the in-state gas pipeline fund; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 18.56.086 is amended by adding a new subsection to read:

(b) The in-state gas pipeline fund is established in the Alaska Gasline 

Development Corporation, a subsidiary created by the corporation in 2010 under (a) of 

this section, and consists of money appropriated to it. Unless otherwise provided in an 

appropriation act, money appropriated to the fund lapses on the day this subsection is 

repealed. The Alaska Gasline Development Corporation shall manage and invest the 

fund to yield competitive market rates. The Alaska Gasline Development Corporation 

shall invest money in the fund in the same manner and on the same conditions as 

permitted for investment by the commissioner of revenue of funds belonging to the 

state or held in the treasury under AS 37.10.070 and as provided for fiduciaries of state 

funds under AS 37.10.071. Interest and other income received on money in the fund

-1-
Mew T e x t  U n d e r l i n e d  [D EL E TE D  TEXT BRACKETED]

CSHB 203(FIN)
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shall be accounted for separately and may be appropriated to the fund. The Alaska 

Gasline Development Corporation may use money from the fund for the planning, 

development, and construction of an in-state pipeline to transport North Slope natural 

gas.

* Sec. 2. AS 18.56.086(c) is repealed 90 days after the completion of construction of an in­

state pipeline that transports North Slope natural gas.

* Sec. 3. The uncodified law of the State of Alaska is amended by adding a new section to 

read:

NOTICE. The executive director of the Alaska Housing Finance Corporation shall 

notify the revisor o f statutes of the day that the construction described in sec. 2 of this Act is 

completed.

* Sec. 4. This Act takes effect immediately under AS 01.10.070(c).

WORK D R A FT  WORK D R A FT  27-LS0719\D

CSHB 203(FIN) -2-
N ew  T e x t  U n d e r l i n e d  [D EL E TE D  TEX T BRACKETED]



\V 27-LS0719\D.l
Kirsch

3/31/11

A M E N D M E N T

OFFERED IN THE HOUSE 

TO: CSHB 203(FIN)

1 Page 1, line 8, following "lapses":

2 Insert "to the general fund"

3

4 Page 2, line 1, following "and":

5 Delete "may be appropriated to"

6 Insert "shall remain in"

L - 1-



L E G A L  S E R V I C E S

(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

DIVISION OF L E G A L  AND R E S E A R C H  S E R V IC E S  
LE G IS LA T IV E  A FFA IR S  A G EN C Y  

S T A T E  OF A LA S K A State Capitol 
Juneau, Alaska 99801-1182 

Deliveries to: 129 6th St., Rm. 329

M E M O R A N D U M March 31, 2011

S U B J E C T : Dedication of interest income to the fund that generated the income 
(Work Order No. 27-LS0719\D.l)

T O : Representative Mike Chenault 
Attn: Tom Wright

F R O M : Lisa Moritz Kirsch 
Legislative Counsel

I have made the amendments you requested. The attorney general opinion I mentioned 
on the phone is enclosed.' At page 5, the attorney general considered whether income of 
special or revolving funds constitutes public revenue that must be separately appropriated 
every year:

. . .  Derivative income such as interest and investment income is not a 
traditional source of public revenue. It is generated by public revenue 
which has been received and appropriated and would not be generated if 
the legislature had simply spent the money rather than appropriated it to a 
separate fund. Thus, a statutory dedication of the interest or investment 
income of a separate fund would not impair the ability of future 
legislatures to control the spending of general revenues.

While acknowledging that any conclusion on this point is not free from doubt, still the 
attorney general declared further down on page 5 that the Department of Law would 
defend "legislative action dedicating by general law, derivative income to the funds 
which 'earned' them," presumably, including the use of that derivative income for the 
fund purposes. We are not sure that a court would agree. See SEACC v. State, 202 P.3d 
1162 (Alaska 2009).

This attorney general opinion does provide support for the amendment you requested, 
removing the requirement that the interest income be appropriated.

LMK:plm 
11-203 .plm

Enclosures

1 Attorney General Opinion, File No. J-66-785-81 and File No. J-66-649-80 WL 43799 
(November 30, 1982).



G era ld  L. W ilkerson , C .P .A . Honorab le Caro le  J. Burger, 1982 W L 43799 (1982)

1982  W L  4 3 7 9 9  ( A la s k a  A .G .)

O f f ic e  o f  th e  A tto rn e y  G e n e ra l

S ta te  o f  A la s k a  

F ile  N o . J -6 6 -7 8 5 -8 1  

F ile  N o . J -6 6 -6 4 9 -8 0  

November 30,1982

The dedicated funds prohibition applied to various funds and accounts.
* /  G e ra ld  L . W ilk e rso n , C .P .A .

L e g is la t iv e  A u d ito r  

L e g is la t iv e  A u d it  D iv is io n  

L e g is la t iv e  A f fa ir s  A g e n c y  

P o u c h  W

J u n e a u ,  A la s k a  99811  

H o n o ra b le  C a ro le  J. B u rg e r  

C o m m is s io n e r

D e p a r tm e n t  o f  A d m in is tr a t io n  

P o u c h  C

Ju n e a u ,  A la s k a  9 9 811

D e a r  M r. W ilk e r s o n  a n d  C o m m is s io n e r  B u rg e r :

Y o u  h a v e  b o th  a s k e d  fo r  a b ro a d  re v ie w  o f  th e  a p p lic a t io n  o f  th e  c o n s titu t io n a l  d e d ic a te d  fu n d s  p ro h ib it io n  to  v a r io u s  s ta te  

fu n d s  a n d  a c c o u n ts . A la s k a  C o n s t , a rt. IX , § 7. B e c a u s e  o f  th e  fa c tu a l  c o m p le x it ie s  p re s e n te d  b y  th e  v a r io u s  fu n d s , a c c o u n ts , 

a n d  a p p ro p r ia t io n s  a n d  b e c a u s e  o f  th e  p a u c i ty  o f  ju d ic ia l  p r e c e d e n t,  w e  a re  n o t  a b le  to  a d v is e  y o u  w ith  a b s o lu te  c e r ta in ty  

r e g a rd in g  th e  c o n s t itu t io n a l i ty  o f  s ta te  p ra c tic e s . H o w e v e r , so m e  o f  th e  is su e s  ra ise d  b y  y o u r  r e q u e s t  m a y  b e  re so lv e d  in 

l i t ig a t io n  w h ic h  is n o w  p e n d in g  c o n c e rn in g  th e  a d m in is tr a t io n  o f  c e r ta in  a p p ro p r ia t io n s  a n d  fu n d s  b y  th e  A la s k a  P o w e r

A u th o r i ty . 1

In  r e s p o n s e  to  y o u r  re q u e s t ,  w e  h a v e  id e n t i f ie d  a n d  a n a ly z e d  se v e ra l c a te g o r ie s  o f  fu n d s , a c c o u n ts , a n d  tr a n sa c tio n s  w h ic h  

ra is e  d e d ic a t io n  q u e s tio n s . O u r  a p p ro a c h  in  d e a l in g  w ith  th e s e  q u e s tio n s  w ill  b e  to  f irs t  d is c u s s  th e  p u rp o s e  a n d  m e a n in g  

o f  th e  d e d ic a t io n  p ro h ib it io n . W e  w ill  th e n  fo c u s  o n  th e  im p lic a t io n s  o f  a  re c e n t A la s k a  S u p re m e  C o u r t  c a s e  th a t  d e a ls  

s p e c if ic a l ly  w ith  th e  d e d ic a te d  fu n d s  p ro h ib it io n . N e x t w e  w ill  c o n s id e r  th e  p ro b a b le  le g a l s ta tu s  o f  s e v e ra l g e n e ra l c a te g o r ie s  

o f  fu n d s , a c c o u n ts ,  a n d  a p p ro p r ia t io n s  w h ic h  ra ise  d e d ic a tio n  q u e s tio n s . L a s tly , w e  w ill  c o n s id e r  th e  d e d ic a tio n  p ro h ib it io n  in 

re fe re n c e  to  s p e c if ic  fu n d s  a n d  a p p ro p r ia t io n s .

W e  sh o u ld  p o in t  o u t  th a t  th e  a d v ic e  g iv e n  in  th is  o p in io n  c o u ld  h a v e  a  s ig n if ic a n t  e f fe c t  u p o n  th e  s ta te  b u d g e t. T h is  re su lts  

f ro m  th e  r e c e n t  a d o p tio n  o f  A r t ic le  IX , s e c tio n  16 o f  th e  A la s k a  C o n s ti tu tio n  ( th e  sp e n d in g  lim it) . U n d e r  th e  r e a s o n in g  o f  th is  

o p in io n , it m a y  b e  th a t  in c o m e  e a rn e d  b y  a  lo a n  fu n d  o r  p u b lic  e n te rp r is e  m u s t  b e  a p p ro p r ia te d  to  th a t  fu n d  o r  e n te rp r is e  i f  

th a t  in c o m e  is to  b e  r e ta in e d  b y  it. I f  th e  A la s k a  S u p re m e  C o u r t  a d o p ts  th a t  re a so n in g , th e  n e c e s s i ty  f o r  th e s e  a p p ro p r ia t io n s  

w o u ld  h a v e  to  b e  c o n s id e re d  b y  th e  a d m in is tr a t io n  an d  th e  le g is la tu re  in  d e v e lo p in g  a s ta te  b u d g e t  w h ic h  c o n fo rm e d  to  th e  

s p e n d in g  lim it. T h is  c o n c e rn  w o u ld  a lso  b e c o m e  im p o r ta n t  i f  in d e p e n d e n t a u th o r i tie s  f o r  o p e ra tio n  o f  e n ti t ie s  lik e  th e  S ta te  

F e r ry  S y s te m  o r  th e  A la s k a  R a ilro a d  w e re  to  b e  c o n s id e re d .

I. THE PURPOSE OF THE PROHIBITION
A rtic le  IX , S e c tio n  7 p ro v id e s :

D E D IC A T E D  F U N D S . T h e  p ro c e e d s  o f  a n y  s ta te  ta x  o r  l ic e n s e  sh a ll  n o t b e  d e d ic a te d  to  a n y  sp e c ia l  p u rp o s e , e x c e p t  as 

p ro v id e d  in  s e c tio n  15 o f  th is  a r t ic le  [ e s ta b lis h in g  th e  P e r m a n e n t  F u n d ]  o r  w h e n  r e q u ire d  b y  th e  fe d e ra l  g o v e rn m e n t  fo r  s ta te

WestlswNext' ©  2011 Thomson Reuters. No claim to original U.S. Government Works. 1



G era ld  L. W ilkerson , C .P .A . Honorab le  Caro le  J, Burger, 1982 W L 43799 (1982)

p a r t ic ip a t io n  in fe d e ra l p ro g ra m s . T h is  p ro v is io n  sh a ll n o t  p ro h ib it  th e  c o n tin u a n c e  o f  a n y  d e d ic a tio n  fo r  sp e c ia l p u rp o se s  

e x is t in g  u p o n  th e  d a te  o f  ra t if ic a tio n  o f  th is  s e c tio n  b y  th e  p e o p le  o f  A la sk a .

*2 T h e re  a re  e s s e n t ia l ly  tw o  v ie w s  o f  th e  m e a n in g  o f  th is  p ro v is io n  . U n d e r  th e  f irs t  in te rp re ta t io n  th e  d e d ic a te d  fu n d s  

p r o h ib it io n  w o u ld  r e q u ire  th a t e v e ry  d o lla r  r e c e iv e d  b y  th e  s ta te  b e  d e p o s ite d  a n d  re m a in  u n re s tr ic te d  in  th e  g e n e ra l fu n d  u n til 

it  is  w ith d ra w n  p u r s u a n t  to  an  a p p ro p r ia t io n  a u th o r iz in g  th e  e x p e n d itu re  o f  a  sp e c if ic  d o l la r  a m o u n t  fo r  a  sp e c if ic  p u rp o se  

(a b s e n t  a  c o n tr a ry  fe d e ra l  r e q u ire m e n t  o r  a  s ta tu to ry  d e d ic a tio n  w h ic h  e x is te d  p r io r  to  r a t i f ic a tio n  o f  th e  C o n s titu tio n ) . T h is  is 

k n o w n  as  th e  s t r ic t  in te rp re ta t io n  v iew .

U n d e r  th e  s t r ic t  v ie w , th e  p h ra s e  ‘p ro c e e d s  o f  a n y  s ta te  ta x  o r  l ic e n s e ’ w o u ld  e n c o m p a s s  e v e ry  d o l la r  p a id  to  th e  s ta te  (o r  to  

a  p u b lic  c o rp o ra tio n  o r  a u th o r i ty  e s ta b l is h e d  b y  th e  s ta te )  fo r  w h a te v e r  p u rp o se . S ta te  lo a n  r e p a y m e n ts  (b o th  p r in c ip a l an d  

in te re s t ) ,  e n te rp r is e  r e c e ip ts  ( e .g ., a ir p o r t  le a s e  re v e n u e s , p a rk in g  g a ra g e  re c e ip ts ,  e tc .) , p ro g ra m  re c e ip ts  (e .g ., F e r ry  S y s te m  

t ic k e t  s a le s ,  U n iv e r s i ty  o f  A la s k a  tu i t io n  re c e ip ts ,  e tc .) , a s  w e ll as a ll  o th e r  re v e n u e s  (e .g ., ta x e s , n a tu ra l re so u rc e  re v e n u e s  

s u c h  a s  ro y a l t ie s ,  e tc .) , w o u ld  b e  re q u ire d  to  b e  d e p o s ite d  in  th e  s ta te  t r e a su ry  a n d  re ta in e d  th e re  u n ti l  th e  e x p e n d itu re  is 

a u th o r iz e d  b y  a p p ro p r ia t io n  o f  a s p e c if ic  d o l la r  a m o u n t.

A n  a rg u m e n t  c a n  c e r ta in ly  b e  m a d e  th a t  th is  is  th e  p ro p e r  in te rp re ta t io n  o f  th e  d e d ic a te d  fu n d s  p ro h ib it io n . A s  se t o u t in 

197 5  O p . A tty . G e n . N o . 9 a t 2 ( A la s k a  M a y  2 , 1 974), ‘S e c tio n  7 o f  A r tic le  IX  h a d  tw o  in te r re la te d  p u rp o se s : (1 )  to  p re v e n t 

a n y  fu tu re  d e d ic a t io n  o f  re v e n u e s  fo r  sp e c ia l p u rp o se s  [ i.e ., ‘e a rm a rk in g ’] a n d  (2) to  p re v e n t  th e  c re a tio n  o f  n e w  sp e c ia l 

f u n d s  s e p a ra te  f ro m  th e  g e n e ra l f u n d . ' T h e  ra t io n a le  u n d e r ly in g  e a c h  o f  th e se  tw o  p u rp o s e s  is ‘th a t  th e  w id e s p re a d  e x is te n c e  

o f  d e d ic a te d  r e v e n u e s  lo d g e d  in  sp e c ia l fu n d s  d e p r iv e s  b o th  th e  g o v e rn o r  a n d  th e  le g is la tu re  o f  ‘a n y  rea l c o n tro l o v e r  the  

f in a n c e s  o f  th e  s t a te .”  h i  a t  3 ( c i ta t io n  o m itte d ) . R e q u ir in g  a ll m o n ie s  r e c e iv e d  b y  th e  s ta te  to  b e  d e p o s ite d  in to  th e  g e n e ra l 

f u n d  c le a r ly  w o u ld  s a tis fy  b o th  in te r re la te d  p u rp o se s  o f  th e  p ro h ib it io n . T h e  s t r ic t  in te rp re ta t io n  v ie w  o f  th e  d e d ic a tio n  

p r o h ib it io n  w o u ld  p r e c lu d e  th e  u se  o f  p u b l ic  m o n ie s  to  e s ta b lis h  a  s ta n d in g  o r  r e v o lv in g  lo a n  fu n d  o r  a n y  o th e r  p ro g ra m  

• • 2w h ic h  w o u ld  b e  se lf - s u s ta in in g .

H o w e v e r ,  a  s e c o n d  a p p ro a c h  in in te rp re tin g  th e  m e a n in g  o f  A r tic le  IX , s e c tio n  7 is a lso  v e ry  p la u s ib le . U n d e r  th is  v ie w , 

th e  d e d ic a t io n  p ro h ib it io n  is n o t to  b e  c o n s tru e d  to  re q u ire  a  b la n k e t  p ro h ib it io n  o f  s e lf - s u s ta in in g  p ro g ra m s  se t  u p  b y  th e  

le g is la tu re . A n  n o te d  in 1975 O p . A tty . G e n . N o . 9 at 6-8 (A la sk a , M a y  2 , 1 9 7 5 ), th e  c o n s titu t io n a l  f ra m e rs  su b s ti tu te d  th e  

p h ra s e  ‘ [ t]h e  p ro c e e d s  o f  a n y  s ta te  ta x  o r  l ic e n s e ’ fo r th e  p h ra se  ‘[a ]ll p u b lic  re v e n u e s ' to  a v o id  h a v in g  to  s ta te  a  n u m b e r  o f  

in te n d e d  e x c e p t io n s  to  th e  p ro h ib it io n  o n  d e d ic a te d  fu n d s . E x a m p le s  o f  th e se  e x c e p tio n s  w e re  p o in te d  o u t in a  Ja n u a ry  4 ,

1 9 5 6 , m e m o ra n d u m  b y  th e  P u b lic  A d m in is t r a t io n  S e rv ic e  (P A S )  to  th e  C o n s ti tu tio n a l  C o n v e n tio n :  ‘p e n s io n  c o n tr ib u tio n s , 

p ro c e e d s  f ro m  b o n d  is s u e s , s in k in g  fu n d  re c e ip ts ,  re v o lv in g  fu n d  re c e ip ts ,  c o n tr ib u tio n s  f ro m  lo c a l g o v e rn m e n t u n its  fo r 

s ta te - lo c a l  c o o p e ra t iv e  p ro g ra m s , a n d  ta x  r e c e ip ts  w h ic h  th e  s ta te  m ig h t c o l le c t  o n  b e h a l f  o f  lo c a l  g o v e rn m e n t u n i ts .’ 4

*3 S o m e  o f  th o s e  e x a m p le s  w e re  s p e c if ic a l ly  m e n tio n e d  b y  th e  c o u r t  in  S ta te  v. A le x . 6 4 6  P .2 d  2 0 3  (A la sk a  1982), w h ic h  

h e ld  th a t  th e  p h ra se  ‘p ro c e e d s  o f  a n y  s ta te  ta x  o r  l ic e n s e ’ w a s  to  b e  b ro a d ly  c o n s tru e d  to  in c lu d e  a ll s o u rc e s  o f  p u b lic  

re v e n u e s . T h e  c o u r t  n o te d  th a t th e  d ra f te r s  in te n d e d  to  p e rm it  th e  e s ta b l is h m e n t  o f  c e r ta in  sp e c ia l fu n d s , (e .g ., s in k in g  fu n d s  

f o r  th e  r e p a y m e n t  o f  b o n d s ) ,  b u t  to  p ro h ib it  th e  e a rm a rk in g  o f  an y  sp e c ia l ta x  to  s u c h  a fu n d . A le x , s u p ra  a t 2 1 0 . T h e  c o u rt 

d id  n o t  e la b o ra te  o n  th e  a p p lic a tio n  o f  th e  d e d ic a te d  fu n d s  p ro h ib it io n  in th e s e  s i tu a tio n s .

II. M E A N IN G  O F  T H E  P H R A S E  ‘P R O C E E D S  O F  A N Y  S T A T E  T A X  O R  L IC E N S E ’

T h e re  h a s  b e e n  c o n t in u in g  c o n tro v e rs y  o v e r  th e  p ro p e r  c o n s tru c tio n  o f  th e  p h ra se  ‘p ro c e e d s  o f  a n y  s ta te  ta x  o r  l ic e n s e .’ In  

a  n u m b e r  o f  e a r l ie r  o p in io n s , th is  o f f ic e  c o n c lu d e d  th a t th e  d e d ic a te d  fu n d  p ro h ib it io n  d id  n o t  r e a c h  a ll p u b lic  r e v e n u e s  b u t, 

u n d e r  its  p la in  la n g u a g e , o n ly  th e  a c tu a l ‘p ro c e e d s  o f  a n y  s ta te  tax  o r  l ic e n s e .’ S e e  19 6 9  O p . A tty . G e n . N o s . 3 (A la sk a , A p ril 

4 , 1 9 6 9 ) a n d  5 (A la s k a , A p r il  15, 1 9 6 9 ); a n d  19 5 9  O p . A tty . G e n . N o . 7 (A la sk a , M a rc h  11, 1959). T h is  c o n c lu s io n  a lso  w a s

r e a c h e d  b y  th e  D iv is io n  o f  L e g a l S e rv ic e s  in th e  L e g is la tiv e  A f fa ir s  A g e n c y . S ee  S e p te m b e r  1, 19 7 7  m e m o ra n d u m  fro m

B ill  G . B e rr ie r ,  D ire c to r ,  to  S u b c o m m itte e  o n  A la s k a  R e n e w a b le  R e s o u rc e s  D e v e lo p m e n t  F u n d  o f  A la s k a  P e rm a n e n t F u n d  

(H o u se ) .
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T h o s e  o p in io n s  a ll  c o n c lu d e d  th a t  th e  p ro h ib it io n  d id  n o t  r e a c h  re v e n u e s  d e r iv e d  f ro m  th e  d isp o s a l  o f  s ta te -o w n e d  n a tu ra l 

r e s o u rc e s . G iv e n  th is  c o n c lu s io n , it fo l lo w e d  th a t  th e  le g is la tu re  w a s  f re e  to  d e d ic a te  a ll o r  a  c e r ta in  p o r t io n  o f  su c h  re v e n u e s  

to  s p e c if ic  p u rp o se s . A n  e x a m p le  o f  th is  is  fo u n d  in A S  3 7 .1 1 .0 2 0 , w h ic h  re q u ire s  th a t n o t le s s  th a n  f iv e  p e r c e n t  o f  s ta te  

m in e ra l  le a s e  re c e ip ts  b e  d e p o s i te d  in  th e  A la s k a  R e n e w a b le  R e s o u rc e s  D e v e lo p m e n t F u n d . (T h is  s ta tu to ry  d e d ic a tio n  w a s  

th e  s u b je c t  o f  M r. B e rr ie r 's  S e p te m b e r  1, 1 977 , m e m o ra n d u m ).

O n  th e  o th e r  h a n d , 197 5  O p . A tty . G e n . N o . 9 a t  2 4  (A la s k a , M a y  2, 1 9 7 5 ) re a c h e d  th e  o p p o s ite  c o n c lu s io n :

S e c t io n  7  o f  A r tic le  IX  o f  th e  s ta te  C o n s ti tu tio n  c a n  b e  g iv e n  its  in te n d e d  e f fe c t  a n d  se rv e  its re p e a te d ly  e x p re s s e d  p u rp o se  

o n ly  i f  th e  w o rd s  ‘p ro c e e d s  o f  a n y  tax  o r  l ic e n s e ’ a re  in te rp re te d  to  m e a n  w h a t th e ir  f ra m e rs  c le a r ly  in te n d e d , i.e ., th e  so u rc e s  

o f  a n y  p u b l ic  r e v e n u e s .

A c c o rd in g ly , it is  o u r  c o n c lu s io n  th a t th e  d e d ic a tio n  o f  a n y  so u rc e  o f  P u b lic  re v e n u e : ta x , l ic e n se , re n ta l, s a le , b o n u s - ro v a ltv . 

ro y a lty , o r  w h a te v e r  is l im ite d  b y  th e  s ta te  C o n s ti tu tio n  to  th o s e  e x is tin g  w h e n  th e  C o n s ti tu tio n  w a s  r a t i f ie d  o r  re q u ire d  fo r  

p a r t ic ip a t io n  in fe d e ra l p ro g ra m s .

(E m p h a s is  a d d e d .)

In  S ta te  v . A le x . 6 4 6  P .2 d  a t 2 1 0 , th e  A la s k a  S u p re m e  C o u r t  a d o p te d  th e  p o s it io n  se t o u t  in 1975  O p. A tty . G e n . N o . 9

(A la s k a , M a y  2, 1975). 5 It n o w  is  c le a r  th a t  th e  te rm  ‘p ro c e e d s  o f  a n y  s ta te  tax  o r  l ic e n s e ’ is  to  b e  c o n s tru e d  b ro a d ly  to 

re a c h  a ll p u b lic  re v e n u e s , in c lu d in g  p u b lic  r e v e n u e s  f ro m  th e  d e v e lo p m e n t  o f  s ta te -o w n e d  n a tu ra l  r e so u rc e s , a n d  n o t  j u s t  th e  

p r o c e e d s  o f  ta x e s  an d  l ic e n s e  fe e s .

*4 A f te r  th e  d e c is io n  in  A le x  w e  c a n  n o w  re a c h  so m e  d e f in i te  c o n c lu s io n s  re g a rd in g  so m e  o f  th e  fu n d s  a n d  a c c o u n ts  y o u  

h a v e  a s k e d  u s  to  re v ie w . T h e  a n s w e rs  to  o th e r  q u e s tio n s , h o w e v e r , a re  n o t a s  c lea r .

III . IM P L IC A T IO N S  O F  T H E  A L E X  D E C IS IO N

T h e re  is  n o  q u e s tio n  th a t  th e  d e d ic a te d  fu n d s  p ro h ib it io n  in  A r t ic le  IX , s e c tio n  7 f la tly  p ro h ib its  th e  le g is la tu re  f ro m  

d e d ic a t in g  fu tu re  u n re s tr ic te d  g e n e ra l r e v e n u e s  to  an y  p a r t ic u la r  p u rp o s e  u n le s s  th e  d e d ic a tio n  is re q u ire d  fo r  p a r t ic ip a tio n  

in  a  fe d e ra l  p ro g ra m  o r  th e  d e d ic a tio n  e x is te d  b e fo re  r a t i f ic a t io n  o f  th e  C o n s titu tio n . A le x , su p ra  a t 2 0 8 -2 1 0 . T h is  c o n f irm s  

th e  v ie w  e x p re s s e d  in  o u r  A p r il  1, 1981 m e m o ra n d u m  o p in io n  to  th e  le g is la t iv e  a u d ito r  th a t th e  r e q u ire m e n t  in A S  3 7 .1 1 .0 2 0  

th a t  n o t le s s  th a n  f iv e  p e r c e n t  o f  s ta te  m in e ra l  re v e n u e s  b e  p la c e d  in  th e  A la s k a  r e n e w a b le  r e so u rc e s  d e v e lo p m e n t  fu n d  is 

u n c o n s t itu t io n a l .  T h is  w o u ld  b e  tru e  o f  a n y  s ta tu to ry  r e q u ire m e n t  th a t  a  sp e c if ie d  p e rc e n ta g e  o f  r e v e n u e s  d e r iv e d  f ro m  th e  

d e v e lo p m e n t  o f  s ta te -o w n e d  r e s o u rc e s  b e  d e p o s ite d  in  a  fu n d  o r  e a rm a rk e d  fo r  a  p a r t ic u la r  p u rp o se .

T h e  A le x  d e c is io n , h o w e v e r , d o e s  n o t  p ro v id e  a n sw e rs  to  a  n u m b e r  o f  a d d it io n a l  q u e s tio n s . F o r  e x a m p le , d o e s  th e  d e d ic a te d  

fu n d s  p ro h ib it io n  a p p ly  ( 1) to  m o n e y  r e c e iv e d  th ro u g h  th e  s a le  o f  b o n d s  (e i th e r  g e n e ra l  o b lig a tio n  b o n d s  o f  th e  s ta te  o r 

r e v e n u e  b o n d s  o f  a  p u b lic  c o rp o ra tio n ) ;  (2 )  to  re c e ip ts  f ro m  o p e ra tio n  o f  fa c i l i t ie s  c o n s tru c te d  w ith  b o n d  p ro c e e d s ;  o r  (3 ) to  

in te re s t  o r  in v e s tm e n t in c o m e  e a rn e d  o n  m o n e y  a p p ro p r ia te d  fo r  a  s p e c if ic  p u rp o se ?  In  sh o r t , a re  th e re  a n y  e x c e p t io n s  to  th e  

p ro h ib it io n  b e y o n d  th o s e  e x p re s s ly  se t  o u t in th e  C o n s ti tu tio n ?  T h e  s e c tio n  im m e d ia te ly  fo l lo w in g  d is c u s s e s  th is  q u e s tio n .

IV . P O S S IB L E  E X C E P T IO N S  T O  T H E  D E D IC A T E D  F U N D  P R O H IB IT IO N

A . Im p lie d  E x c e p t io n s .

A n  e a r ly  d ra f t  o f  w h a t is  n o w  A r tic le  IX , s e c tio n  7 (b u t w h ic h  w a s  a t th a t  t im e  n u m b e re d  s e c tio n  8) re a d  a s  fo llo w s : ‘A ll 

p u b l ic  r e v e n u e s  sh a ll b e  d e p o s i te d  in th e  s ta te  tre a su ry  . . . ’ S u b s e q u e n t to  th is  e a r ly  d ra f t, th e  C o m m itte e  o n  F in a n c e  an d  

T a x a t io n  o f  th e  C o n s ti tu tio n a l  C o n v e n tio n  re q u e s te d  c o m m e n ts  f ro m  th e  P u b lic  A d m in is tr a t io n  S e rv ic e  o n  th is  w o rd in g .

T h e  P A S  r e sp o n d e d  w ith  th e  J a n u a ry  4 , 195 6  m e m o ra n d u m  in  w h ic h  it  w a rn e d  th a t  a  s tr ic t  in te rp re ta t io n  o f  s e c tio n  7 ( th en  

s e c tio n  8) w o u ld  p ro h ib it  th e  s e g re g a tio n  o f  s ta te  m o n e y  w ith o u t  r e g a rd  to  th e  so u rc e . T h e  P A S  th e n  s u g g e s te d  th a t  c e r ta in  

e x c e p t io n s  b e  id e n tif ie d  in  s e c t io n  7. T h e se  e x c e p tio n s  in c lu d e d  p e n s io n  c o n tr ib u tio n s , p ro c e e d s  f ro m  b o n d  is s u e s , s in k in g
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fu n d  re c e ip ts , r e v o lv in g  f u n d  re c e ip ts ,  c o n tr ib u tio n s  f ro m  lo c a l g o v e rn m e n t u n its  fo r  s ta te - lo c a l  c o o p e ra tiv e  p ro g ra m s , a n d  

ta x  re c e ip ts  w h ic h  th e  s ta te  m ig h t  c o l le c t  o n  b e h a l f  o f  lo c a l g o v e rn m e n t u n its .

A f te r  c o n s id e r in g  th e  P A S  m e m o ra n d u m , th e  c o m m itte e  d e le te d  th e  p h ra se  ‘all p u b l ic  r e v e n u e s  sh a ll  b e  d e p o s ite d  . . . ’ an d  

s u b s t i tu te d  th e  p h ra s e  ‘T h e  p r o c e e d s  o f  a n y  s ta te  tax  o r  lic e n s e  . .  .’. 3 A la s k a  C o n s t. C o n v . P ro c e e d , a t  2 3 6 1 . T h e  re c o rd  o f  

th e  c o m m it te e  d e b a te  m a k e s  it c l e a r  th a t  th e  p u rp o se  o f  th is  c h a n g e  w a s  to  m e e t th e  p ro b le m s  ra is e d  b y  th e  P A S  in  its  J a n u a ry  

4  m e m o ra n d u m . S e e  197 5  O p . A tty . G e n . N o . 9  a t 8 (A la sk a , M a y  2, 1975).

*5  G iv e n  th is  d r a f t in g  h is to ry , a  v e ry  g o o d  c a se  can  b e  m a d e  th a t  th e  p re se n t  la n g u a g e  o f  A r tic le  IX , s e c tio n  7  m u s t  b e  

r e a d  to  in c lu d e  c e r ta in  im p lie d  e x c e p t io n s ,  su c h  a s  th o se  th a t  a re  se t o u t in th e  J a n u a ry  4  P S A  m e m o ra n d u m , i.e ., p e n s io n  

c o n tr ib u tio n s , p r o c e e d s  f ro m  b o n d  is su e s , s in k in g  fu n d  re c e ip ts , r e v o lv in g  fu n d  re c e ip ts ,  c o n tr ib u tio n s  f ro m  lo c a l g o v e rn m e n t 

u n its  fo r  s ta te - lo c a l  c o o p e ra t iv e  p ro g ra m s , an d  tax  re c e ip ts  w h ic h  th e  s ta te  m ig h t  c o lle c t  o n  b e h a l f  o f  lo c a l g o v e rn m e n t 

u n its .  W e  b e l ie v e  th is  im p lie d  e x c e p t io n  a p p ro a c h  is th e  b e t te r  in te rp re ta t io n  o f  th e  d e d ic a te d  fu n d  p ro h ib it io n  a n d  w o u ld  b e  

a d o p te d  b y  th e  A la s k a  S u p re m e  C o u r t  i f  th e  q u e s tio n  is p re s e n te d  to  it.

B . D e d ic a tio n  o f  M o n e y  to  S p e c if ic  P u rp o s e s  o n  a  C o n tin u in g  B a s is  W h e n  A p p ro p r ia te d

A  q u e s t io n  o f  th e  p ro p e r  a p p l ic a t io n  o f  th e  d e d ic a te d  fu n d s  p ro h ib it io n  a r ise s  w h e n  m o n e y  is a p p ro p r ia te d  to  a  re v o lv in g  

lo a n  fu n d  o r  o th e r  sp e c ia l r e s e rv e  f u n d  o r  a c c o u n t. R e v o lv in g  lo a n  fu n d s  p ro v id e  fo r  th e  r e tu rn  to  th e  fu n d  o f  re p a y m e n ts  b y

b o r ro w e r s  o f  th e  p r in c ip a l  ( a n d  f re q u e n tly  th e  in te re s t o n  th a t  p r in c ip a l) 6 w h ic h  w a s  lo a n e d  to  th e m  f ro m  th e  fu n d  so  th a t 

n e w  lo a n s  ca n  b e  m a d e  o n  a  c o n t in u in g  b a s is . S p ec ia l r e s e rv e  fu n d s  in v o lv e  e s se n tia l ly  th e  s e t tin g  a s id e  o f  m o n e y  fo r  c e r ta in

s p e c if ie d  fu tu re  n e e d s  o r  c o n d i t io n s  w h ic h  m a y  o r  m a y  n o t o c c u r . W h e n  th is  is  d o n e , it m ig h t b e  a rg u e d  th a t  th e  le g is la tu re  

h a s  m a d e  an  im p e rm is s ib le  d e d ic a t io n  w ith  r e sp e c t  to th e  fu tu re  u se  o f  th e  m o n e y  p la c e d  in  th o s e  fu n d s  a n d  a c c o u n ts .

W e  b e l ie v e  th e  b e t te r  v ie w  is  th a t  th e  d e d ic a t io n  p ro h ib it io n  d o es  n o t a p p ly  to  m o n e y  o n c e  a p p ro p r ia te d  b y  th e  le g is la tu re , 

r e g a rd le s s  o f  w h e th e r  th e  a p p ro p r ia t io n  c o n te m p la te s  th a t  th e  m o n e y  w ill  b e  e x p e n d e d . U s u a lly  a p p ro p r ia t io n s  a u th o r iz e  

m o n e y  to  b e  s p e n t . In  o th e r  c a s e s , h o w e v e r ,  th e  le g is la tu re  m a y  p re fe r  to  e s ta b lis h  b y  g e n e ra l  la w  a  c o n tin u in g  lo a n  p ro g ra m  

a n d  f in a n c e  it th ro u g h  a  o n e - t im e  a p p ro p r ia t io n  o r  to r e s e rv e  m o n e y  in  a  sp e c ia l fu n d  o r  a c c o u n t  f o r  fu tu re  u s e  fo r  l im ite d  

p u rp o s e s . A  s t ro n g  a r g u m e n t  c a n  b e  m a d e  th a t  m o n e y  o n e  a p p ro p r ia te d , r e g a rd le s s  o f  th e  m e c h a n is m  u tiliz e d , lo se s  its 

c h a r a c te r  as r e v e n u e  f o r  th e  p u rp o s e  o f  th e  d e d ic a te d  fu n d s  p ro h ib it io n  b e c a u s e  th e  p u rp o s e  o f  th e  p ro h ib it io n , i.e ., th a t  th e  

le g is la tu r e  re ta in  c o n tro l  o v e r  s ta te  r e v e n u e s , h a s  b e e n  sa tis f ie d .

U n d e r  th is  r e a s o n in g  th e r e  w o u ld  b e  n o  u n la w fu l  d e d ic a tio n  in v o lv e d  in  th e  r e tu rn  to  a  re v o lv in g  lo a n  fu n d  o f  p r in c ip a l 

p a y m e n ts  o n  lo a n s . T h e  in it ia l  a p p ro p r ia t io n  w o u ld  su f f ic e  to  a u th o r iz e  th e  u se  o f  th a t  m o n e y  fo r  o th e r  lo a n s  u n til  th e  

le g is la tu r e  re a p p ro p r ia te s  th e  u n o b l ig a te d  a s se ts  o f  th e  fu n d  o r  a b o lish e s  th e  fu n d .

S u p p o r t  fo r  th is  p o s i t io n  is fo u n d  in  th e  A la s k a  S u p re m e  C o u r t 's  a n a ly s is  in th e  A le x  ca se . In  A le x , th e  c o u r t  to o k  n o te  o f  th e  

d r a f t in g  c h a n g e  o f  A r t ic le  IX , s e c tio n  7 r e fe r r e d  to  e a r lie r . T h is  c h a n g e , sa id  th e  c o u r t , ‘d id  n o t  s e e k  to  e x e m p t so m e  so u rc e s  

o f  r e v e n u e  f ro m  th e  p ro h ib it io n ,  b u t  w a s  in te n d e d  in s te a d  to  a llo w  n e c e s s a ry  d e d ic a tio n  o f  fu n d s  o n c e  th e y  w e re  re c e iv e d  an d  

p la c e d  in  th e  g e n e ra l  f u n d .’ S ta te  v. A le x , s u p ra  a t 210.

*6 T h e  A la s k a  S u p re m e  C o u r t  h a s  th u s  r e c o g n iz e d  th a t  th e  d e d ic a tio n  p ro h ib it io n  o f  A r t ic le  IX , s e c tio n  7  d o e s  n o t o p e ra te  

to  p ro h ib it  a ll d e d ic a t io n s  w h a te v e r  th e ir  n a tu re . R a th e r, th e  c o u r t  s e e m s  to  b e  s a y in g  th a t  A r t ic le  IX , s e c tio n  7 m u s t  b e  re a d  

to  a l lo w  c e r ta in  n e c e s s a ry  d e d ic a t io n s  o f  m o n e y  b y  th e  le g is la tu re  a f te r  th a t m o n e y  is  r e c e iv e d  a n d  p la c e d  in  th e  s ta te  tr e a su ry  

( i .e ., g e n e ra l  fu n d ). T h is  a n a ly s is  b y  th e  S u p re m e  C o u r t g iv e s  su p p o r t  to  th e  a rg u m e n t  th a t  th e  d e d ic a tio n  p ro h ib it io n  d o e s  n o t 

a p p ly  to  m o n e y  o n c e  it  h a s  b e e n  la w fu l ly  a p p ro p r ia te d  f ro m  th e  g e n e ra l fu n d  a n d  th a t  th e  le g is la tu re  can , w i th o u t v io la t in g  

A r t ic le  IX , s e c t io n  7 , c re a te  ‘n e c e s s a ry  d e d ic a tio n s ' o u t o f  th a t  m o n e y .

C . In c o m e  G e n e ra te d  b y  S p e c if ic  F u n d s  o r  A c c o u n ts

A  q u e s t io n  s e p a ra te  f ro m  th a t  j u s t  d i s c u s s e d  a r is e s  c o n c e rn in g  th e  a p p lic a tio n  o f  th e  d e d ic a te d  fu n d  p ro h ib it io n  to  th e  in te re s t 

o r  o th e r  in c o m e  e a rn e d  b y  m o n e y  a p p ro p r ia te d  to  re v o lv in g  fu n d s  a n d  o th e r  fu n d s  a n d  a c c o u n ts . Is th a t  d e r iv a t iv e  in c o m e
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r e v e n u e  w h ic h ,  u n d e r  th e  p ro h ib it io n , m u s t  b e  d e p o s ite d  in  th e  g e n e ra l  fu n d , o r  m a y  i t  a c c ru e  d ire c tly  to  th e  fu n d  o r  a c c o u n t 

w h ic h  ‘e a r n e d ’ it, in c r e a s in g  th e  a m o u n t o f  m o n e y  in th a t  f u n d  o r  a c c o u n t w h ic h  m a y  b e  sp e n t w ith o u t f u r th e r  a p p ro p ria t io n ?

W e  a re  a d v is e d  b y  th e  D e p a r tm e n t  o f  A d m in is tr a t io n  th a t  th e  N a tio n a l  C o m m itte e  o n  G o v e rn m e n ta l  A c c o u n tin g  h a s  d e f in e d  

a  fu n d  to  b e :

A  f isc a l a n d  a c c o u n t in g  e n t i ty  w ith  a  se lf -b a la n c in g  se t o f  a c c o u n ts  r e c o rd in g  c a s h  a n d  o th e r  f in a n c ia l r e s o u rc e s , to g e th e r  

w ith  a ll r e la te d  l ia b il i t ie s  a n d  re s id u a l  e q u it ie s  o r  b a la n c e s , a n d  c h a n g e s  th e re in , w h ic h  a re  s e g re g a te d  fo r  th e  p u rp o se  

o f  c a r ry in g  o n  s p e c if ic  a c tiv i t ie s  o r  a t ta in in g  c e r ta in  o b je c tiv e s  in  a c c o rd a n c e  w ith  sp e c ia l r e g u la tio n s , r e s tr ic t io n s , o r 

l im ita t io n s .

M u n ic ip a l  F in a n c e  O f f ic e rs  A s so c ia t io n  o f  th e  U n ite d  S ta te s  a n d  C a n a d a , ‘G o v e rn m e n ta l  A c c o u n tin g , A u d it in g , a n d  

F in a n c ia l  R e p o r t in g ,’ 1 9 8 0 , A p p e n d ix  B.

F ro m  th e  p o in t  o f  v ie w  o f  g e n e ra l ly  a c c e p te d  a c c o u n tin g  p r in c ip le s ,  th e n , in c o m e  g e n e ra te d  b y  a  fu n d  a c c ru e s  to  th a t fu n d  

u n le s s  a  t r a n s f e r  is  a u th o r iz e d . E c o n o m ic  th e o ry  a lso  le a d s  to  th a t  r e su lt , a rg u in g  th a t th e  in te re s t  o r  in v e s tm e n t in c o m e  on  

a  p a r t ic u la r  fu n d  is s im p ly  an  in c re a se  in th e  v a lu e  o f  th e  fu n d  w h ic h  o f fs e ts  in f la tio n  a n d  re f le c ts  th e  g ra d u a l  g ro w th  o f  o u r  

e c o n o m y . U n d e r  e i th e r  a p p ro a c h , su c h  d e r iv a t iv e  in c o m e  o u g h t  n o t  to  b e  c o n s id e re d  re v e n u e  su b je c t  to  th e  d e d ic a te d  fu n d s  

p ro h ib it io n .

D e r iv a t iv e  i n c o m e  su c h  a s  in te re s t  a n d  in v e s tm e n t in c o m e  is n o t  a  t ra d itio n a l  s o u rc e  o f  p u b lic  re v e n u e . I t is  g e n e ra te d  b y  

p u b l ic  r e v e n u e  w h ic h  h a s  b e e n  re c e iv e d  a n d  a p p ro p r ia te d  a n d  w o u ld  n o t b e  g e n e ra te d  i f  th e  le g is la tu re  h a d  s im p ly  sp e n t 

th e  m o n e y  r a th e r  th a n  a p p ro p r ia te d  it to  a  s e p a ra te  fu n d . T h u s , a  s ta tu to ry  d e d ic a tio n  o f  th e  in te re s t  o r  in v e s tm e n t in c o m e  

o f  a  s e p a ra te  fu n d  w o u ld  n o t im p a ir  th e  a b il i ty  o f  fu tu re  le g is la tu re s  to  c o n tro l  th e  sp e n d in g  o f  g e n e ra l r e v e n u e s . R a th e r , it 

w o u ld  c r e a te  a  n e w  p o o l  o f  r e so u rc e s  to  b e  u se d  u n d e r  th e  s ta tu to ry  g u id e lin e s  a p p lic a b le  to  a  p a r t ic u la r  f u n d  u n ti l  a  fu tu re  

le g is la tu r e  a m e n d e d  o r  r e p e a le d  th o s e  g u id e lin e s  . T h e re  is n o  in d ic a tio n  in th e  m in u te s  o f  th e  C o n s ti tu tio n a l  C o n v e n tio n  th a t  

th e  d r a f te r s  c o n s id e re d  th e  tr e a tm e n t  o f  se p a ra te  fu n d s w h ic h  a re  e n d o w e d  in  th is  m a n n e r .

*7 A  d i f f ic u l ty  th a t  a r is e s  f ro m  th e  v ie w  th a t  th e  d e d ic a te d  fu n d s  p ro h ib it io n  is n o t  a p p lic a b le  to  in te re s t o r  in v e s tm e n t 

in c o m e  o n  s e p a ra te  fu n d s  is th a t  it p e rm its  s te a d ily  in c re a s in g  a m o u n ts  o f  m o n e y  to  b e  re c e iv e d  a n d  u s e d  b y  s ta te  

d e p a r tm e n ts  a n d  a g e n c ie s  w ith o u t  le g is la t iv e  c o n tro l th ro u g h  th e  a n n u a l b u d g e t  p ro c e s s . T h is  is p re c is e ly  th e  p ro b le m  p o se d  

b y  th e  d e d ic a t io n  o f  r e v e n u e  s o u rc e s  w h ic h  th e  d ra fte rs  so u g h t to  a v o id . F o r  th is  r e a so n , w h ile  w e  a re  n o t c e r ta in  a b o u t th e  

lik e ly  o u tc o m e , w e  d o u b t  th a t  a  b la n k e t  e x c e p tio n  fo r  d e r iv a t iv e  in c o m e  w o u ld  b e  a p p ro v e d  b y  th e  c o u rts .

A f te r  a ll, th e  A la s k a  C o n s t i tu tio n  w a s  n o t w r it te n  fo r  a c c o u n ta n ts  a n d  e c o n o m ic  th e o r is ts . A lth o u g h  n o t e x p re s s ly  a d d re s s e d  

b y  th e m , th e  f r a m e r s  w e re  v e ry  m u c h  a w a re  o f  th e  b o o m -b u s t  c y c le  o f  A la s k a 's  e c o n o m y . In  fa c t, a  d r iv in g  fo rc e  b e h in d  

s ta te h o o d  w a s  th e  d e s ire  o f  A la s k a n s  th e m s e lv e s  to  b e  a b le  to  m a n a g e  th e  in c o m e  d e r iv e d  f ro m  th o se  b r ie f  p e r io d s — as 

P ru d h o e  B a y  b e a r s  w itn e s s — w h e n  th e  s ta te  m a y  re c e iv e  e n o rm o u s  s u m s  o f  m o n e y  w h ic h  a re  th e n  im m e d ia te ly  a v a ila b le  

f o r  e x p e n d i tu r e  o r  p la c e m e n t ,  b y  a p p ro p r ia t io n , in to  a  v a r ie ty  o f  fu n d s  a n d  a c c o u n ts  f o r  v a r io u s  p e rm is s ib le  p u rp o se s . 

D e p e n d in g  o n  th e  n u m b e r  a n d  s iz e  o f  th o se  fu n d s  an d  a c c o u n ts ,  th e  in te re s t  e a rn e d  o n  th e  m o n e y  p la c e d  in  th e m  c o u ld  i ts e lf  

b e  su b s ta n t ia l  a n d  w o u ld  a lm o s t  c e r ta in ly  b e  o f  a  m a g n itu d e  w h ic h  is fa r  g r e a te r  th a n  th a t  lik e ly  e n v is io n e d  b y  th e  N a tio n a l  

C o m m it te e  o n  G o v e rn m e n t  A c c o u n tin g  in  th e  a b o v e -q u o te d  s ta n d a rd . M o re o v e r , th e  s ig n if ic a n c e  o f  th a t  in te r e s t  in c o m e  in 

p ro p e r ly  m a n a g in g  th e  s ta te 's  b u d g e t  le a d s  u s  to  th e  c o n c lu s io n  th a t  o u r  f ra m e rs  w o u ld  h a v e  c o n s id e re d  it to  b e  w ith in  th e  

d e d ic a te d  fu n d  p ro h ib it io n . A s  w e  h a v e  in d ic a te d , h o w e v e r , th e  a n s w e r  to  th is  q u e s tio n  is n o t  f re e  f ro m  d o u b t. C o n s e q u e n tly , 

u n til  th e  q u e s t io n  is ru le d  o n  b y  th e  c o u r ts , w e  w ill  d e fe n d  le g is la t iv e  a c tio n  d e d ic a tin g , b y  g e n e ra l law , derivative income to 

th e  fu n d s  w h ic h  ‘e a r n e d ’ th e m .

In  th e  a b s e n c e  o f  v a l id  g e n e ra l  la w  d e d ic a tio n s  oI d e r iv a t iv e  in c o m e ,  w e  b e l ie v e  th e re  w o u ld  s till b e  a  w a y  to  m a in ta in  

le g is la t iv e  c o n tro l  o v e r  r e v e n u e s  th ro u g h  th e  b u d g e ta ry  p ro c e s s  w h i le  a c h ie v in g  th e  e f f ic ie n t  a c c o u n tin g  o rg a n iz a tio n  

p ro v id e d  b y  s e p a ra te  fu n d s . T h is  w o u ld  b e  i f  th e  le g is la tu re  a p p ro p r ia te d  to  th e  s e p a ra te  fu n d  fo r  a  f ix e d  p e r io d  th e  a m o u n t o f  

in te r e s t  o r  in v e s tm e n t  in c o m e  r e c e iv e d  b y  th a t  fu n d . S in c e  e a c h  le g is la tu re  h a s  im p lic i t  b u d g e ta ry  a u th o r i ty  fo r  a  m a x im u m
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p e r io d  o f  o n ly  tw o  y e a r s ,  th is  p r a c t ic e  w o u ld  n o t  im p a ir  th e  a b il i ty  o f  fu tu re  le g is la tu re s  to  d isp o s e  o f  th o s e  d e r iv a tiv e  

r e v e n u e s .  U n d e r  th is  l in e  o f  re a s o n in g , th e  in te re s t  o n  a  lo a n  fu n d  o r  o th e r  se p a ra te  fu n d  is  p u b lic  r e v e n u e  w h ic h  m u s t  b e  

t r a n s f e r re d  to  th e  t r e a s u ry , u n le s s  th e  fu n d  is a u th o r iz e d  b y  a p p ro p r ia t io n  to  re ta in  it f o r  a  s p e c if ic  p e r io d . A l th o u g h  it  m a y  

b e  p o s s ib le  to  a rg u e  in  f a v o r  o f  a  lo n g e r  p e r io d , o u r  re c o m m e n d a tio n  is th a t  th e se  a p p ro p r ia t io n s  o f  d f f iv t f t r e b  in c o m e  to  th e  

fu n d  w h ic h  ‘e a rn s1 th e m  b e  m a d e  a n n u a lly , fo r  e a c h  f isca l y ea r .

D . A p p ro p r ia t io n s  S ta te d  in G e n e ra l  T e rm s . R a th e r  th a n  S p e c if ic  A m o u n ts .

*8 T h e  a n n u a l b u d g e t  h a s  t r a d i t io n a l ly  in c lu d e d  c e r ta in  a p p ro p r ia t io n s  n o t s ta te d  in  s p e c if ic  d o lla r  a m o u n ts  b u t  ra th e r  

in  te rm s  o f  m o n e y  to  b e  r e c e iv e d  f ro m  c e r ta in  so u rc e s  d u r in g  th e  f isc a l y e a r . S u c h  an  a p p ro p r ia t io n , fo r  e x a m p le , w o u ld  

a u th o r iz e  th e  r isk  m a n a g e m e n t  d iv is io n  o f  th e  D e p a r tm e n t o f  A d m in is tr a t io n  to sp e n d  th e  a n tic ip a te d  p ro c e e d s  f ro m  a n y
o

in s u ra n c e  s e t tle m e n t o r  j u d g m e n t  a r is in g  f ro m  th e  d a m a g e  o r  lo ss  o f  s ta te  p ro p e rty . T h is  p r a c tic e  e n s u re s  e f fe c tiv e  

le g is la t iv e  c o n tro l o v e r  s ta te  f in a n c e s  w h ile ,  a t th e  sa m e  tim e , it p ro v id e s  fo r  b u d g e tin g  f le x ib il i ty  w h ic h  is e s p e c ia l ly  u se fu l 

f o r  p r o g ra m s  lik e  r isk  m a n a g e m e n t , th e  n e e d s  o f  w h ic h  a re  n e c e s sa r i ly  u n p re d ic ta b le .

W e  h a v e  c o n s is te n t ly  a d v is e d  th a t  a n  a p p ro p r ia t io n  is v a lid  i f  it s ta te s  a  p u b lic  p u rp o s e , h a s  a  so u rc e , s ta te s  o r  im p lie s  a  tim e  

p e r io d ,  a n d  s ta te s  an  a m o u n t  w h ic h  is a s c e r ta in a b le  b y  re fe re n c e  to  s p e c if ie d  in fo rm a tio n . U n d e r  th is  v ie w  a  ‘r e v o lv in g ’ lo a n  

f u n d  c o u ld  b e  e s ta b l is h e d  a n d  o p e ra te d , e v e n  i f  b o th  p r in c ip a l  a n d  in te re s t  p a y m e n ts  o n  lo a n s  a re  c o n s id e re d  to  b e  re v e n u e s  

w h ic h  m a y  n o t b e  d e d ic a te d , as lo n g  a s  th e r e  is a n  a n n u a l a p p ro p ria t io n  to  th e  fu n d  o f  a ll p r in c ip a l  a n d  in te re s t  p a y m e n ts  

r e c e iv e d  b y  th e  fu n d  d u r in g  th e  f is c a l  y e a r .  T h e  fu n d  w o u ld  c o n tin u e  to  re v o lv e  a s  lo n g  a s  it w a s  in c lu d e d  in th e  b u d g e t.

T h e  p r a c t ic e  o f  a p p ro p r ia t in g  to  a  s e p a ra te  fu n d  an  a m o u n t to  b e  a s c e r ta in e d  b y  re fe re n c e  to  re c e ip ts  f ro m  a  s p e c if ie d  so u rc e  

d u r in g  a  d e f in ite  p e r io d  a c c o m m o d a te s  th e  n e e d  an d  d e s ire  o f  e a c h  le g is la tu re  f o r  b u d g e ta ry  f le x ib il i ty  w ith o u t  im p a irin g  

th e  a b i l i ty  o f  fu tu re  le g is la tu re s  to  c o n tro l  a n d  d isp o s e  o f  p u b lic  re v e n u e s . In  fa c t, s in c e  th e  le g is la tu re  m a in ta in s  c o n tro l o f  

th e  a p p ro p r ia t io n  b y  m e a n s  o f  th e  b u d g e t ,  it c o u ld  b e  a rg u e d  th a t  th is  p r a c tic e  d o e s  n o t  e v e n  c re a te  a d e d ic a tio n  in th e  f irs t 

p la c e  s in c e  a  tru e  d e d ic a t io n  m u s t  fu n c t io n  to  ta k e  c o n tro l a w a y  f ro m  th e  le g is la tu re . I f  le g is la t iv e  c o n tro l is p re se n t , th e n  a 

d e d ic a t io n  d o e s  n o t ex is t.

W e  d o  n o t  th in k  th a t  th is  p r a c t ic e  v io la te s  th e  d e d ic a tio n  p ro h ib itio n .

V . A P P L IC A T IO N  O F  D E D IC A T IO N  P R O H IB IT IO N  T O  S P E C IF IC  F U N D S . A C C O U N T S  A N D  A P P R O P R IA T IO N S  

W e  h a v e  id e n tif ie d  th e  fo l lo w in g  c a te g o r ie s  o f  fu n d s , a c c o u n ts , a n d  a p p ro p ria t io n s  w h ic h  ra is e  d e d ic a te d  fu n d s  q u e s tio n s .

A . A llo c a t io n  o f  a  r e v e n u e  s o u rc e  b y  s ta tu te  to  a  fu n d  o r  a c c o u n t f ro m  w h ic h  it m a y  b e  w ith d ra w n  o n ly  f o r  lim ite d  p u rp o se s  

b y  a p p ro p r ia t io n .

1. T o b a c c o  T a x  (S c h o o l)  F u n d  (A S  4 3 .5 0 .1 4 0 ) . T h is  fu n d  e x is te d  b e fo re  ra t if ic a t io n  o f  th e  A la s k a  C o n s t i tu tio n  a n d  is 

th e r e fo re  a u th o r iz e d  to  c o n tin u e  u n d e r  A r t ic le  IX , se c tio n  7. T h is  ta x  a n d  d e d ic a tio n  h a v e  n o t  b e e n  c h a n g e d , b u t  th e  

le g is la tu r e  h a s  im p o se d  an  a d d it io n a l  ta x  o n  c ig a re tte s  w h ic h  is d e p o s ite d  in  th e  g e n e ra l  fu n d . A lth o u g h  w e  h a v e  issu e d  

s e v e ra l  o p in io n s  o n  th e  su b je c t , th e re  h a s  b e e n  n o  ju d ic ia l  r e v ie w , a n d  it re m a in s  u n c le a r  to  w h a t e x te n t  th e  le g is la tu re  m a y

c h a n g e  th e  d e d ic a tio n  o r  th e  u n d e r ly in g  re v e n u e  so u rc e  w ith in  th e  lim it  o f  ‘c o n t in u in g ’ th e  d e d ic a t io n . 9

*9 2 . F is h  a n d  G a m e  F u n d  (A S  1 6 .0 5 .1 0 0  e t  se q .T  T h e  d e d ic a tio n  o f  p ro c e e d s  o f  f is h in g  a n d  h u n tin g  l ic e n s e s  to  th e  

o p e ra t io n  o f  a  D e p a r tm e n t  o f  F ish  a n d  G a m e  is r e q u ire d  b y  fe d e ra l la w  fo r  p a r t ic ip a tio n  in  fe d e ra l  p ro g ra m s  a n d  is th e re fo re  

a u th o r iz e d  b y  A r tic le  IX , s e c tio n  7. S e e  16 U .S .C . § 6 6 9 . H o w e v e r , a s  d is c u s se d  e a r lie r , it  is n o t  c le a r  w h e th e r  a  d e d ic a tio n  o f  

in te r e s t  e a rn e d  o n  in v e s tm e n ts  in  a  f u n d  su c h  a s  th a t m a d e  b y  A S  1 6 .0 5 .1 1 0 (5 )  is c o n s titu t io n a l .

3. R e s e rv e s  fo r  C a p ita l  O u tla y  fA S  3 7 .0 5 .1 5 7 ')  a n d  E n e rg y  F a c il i t ie s  D e v e lo p m e n t (A S  3 7 .0 5 .1 5 8 1 . B y  s ta tu te  th e re  is 

a l lo c a te d  to  e a c h  o f  th e s e  a c c o u n ts  a  f ix e d  p e rc e n ta g e  o f  a n n u a l  r e c e ip ts  f ro m  m in e ra ls  o n  s ta te  lan d . B o th  o f  th e se  fu n d s  

a p p e a r  to  b e  u n c o n s t itu t io n a l  d e d ic a t io n s  to  th e  e x te n t th a t  th e y  re s tr ic t  th e  p u rp o s e  fo r  w h ic h  m o n e y  m a y  b e  sp e n t. W e  a re  

in fo rm e d  th a t  th e  D e p a r tm e n t  o f  A d m in is t r a t io n  h a s  r e c o rd e d  th e  a m o u n ts  to  b e  a l lo c a te d  to  e a c h  a c c o u n t b u t h a s  n o t  r e ta in e d  

th a t  m o n e y  fo r  e x p e n d i tu re s  r e la te d  to  c a p ita l  o u tla y  o r  e n e rg y  fa c il i tie s  d e v e lo p m e n t. W e  a lso  u n d e r s ta n d  th a t  th e  le g is la tu re  

h a s  n o t  m a d e  a n y  a p p ro p r ia t io n s  f ro m  th e s e  tw o  a c c o u n ts . W e  su g g e s t  th a t A S  3 7 .0 5  .1 5 7  a n d  A S  3 7 .0 5 .1 5 8  b e  re p e a le d .
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4 . R e n e w a b le  R e so u rc e s  F u n d  (A S  3 7 .1 1 .0 1 0 -0 9 0 ) . A s  w e  a d v is e d  in  o u r  1975 A tto rn e y  G e n e ra l  O p in io n  N o . 9 , th is 

s ta tu to ry  d e d ic a tio n  is u n c o n s titu t io n a l .  W e  u n d e rs ta n d  th a t th e  D e p a r tm e n t o f  A d m in is t r a t io n  h a s  fo llo w e d  o u r  a d v ic e  a n d  

h a s  d is re g a rd e d  A S  3 7 .1 1 .0 1 0 -0 9 0 . W e  s u g g e s t  th a t th e s e  s ta tu te s  b e  re p e a le d .

B. A llo c a t io n  b y  S ta tu te  o f  R e v e n u e  to  a  F u n d  o r  A c c o u n t F ro m  W h ic h  it m a y  b e  S p e n t o r  U s e d  W ith o u t F u r th e r  

A p p ro p r ia t io n .

1. P u b lic  E m p lo y e e s  R e tir e m e n t S y s te m  F u n d  (A S  3 9 .3 5 )

T h is  fu n d  r e c e iv e s  m o n e y  f ro m  e m p lo y e e s  a n d  e m p lo y e rs  w h o  p a r t ic ip a te  in  th e  sy s te m . S ta te  e m p lo y e r  c o n tr ib u tio n s  a re  

p a id  to  th e  fu n d  m o n th ly . A S  3 9 .3 5 .2 8 0 . S ta te  e m p lo y e e  c o n tr ib u tio n s  a re  s ta tu to r i ly  re q u ire d  to  b e  w ith h e ld  f ro m  w a g e s  

a n d  t r a n s f e r re d  to  th e  fu n d s . A S  3 9 .3 9 .1 7 0 . P a r t ic ip a tin g  p o litic a l su b d iv is io n s  m a k e  s im ila r  c o n tr ib u tio n s  o n  b e h a l f  o f  th e ir  

e m p lo y e e s . B e n e f i ts  a re  p a id  to  m e m b e r s  o f  th e  re t ire m e n t s y s te m s  a c c o rd in g  to  s ta tu te  A S  3 9  .3 5 .3 7 0  e t  seq . E x p e n se s  o f  

a d m in is te r in g  th e  sy s te m  a re  a ls o  p a id  f ro m  th e  fu n d  b u t  a re  s p e c if ic a lly  r e q u ire d  b y  s ta tu te  to  b e  in c lu d e d  in  th e  a n n u a l 

o p e ra t in g  b u d g e t. A S  3 9 .3 5 .1 0 0 (b ) (4 ) .  T h e  T e a c h e r 's  R e tir e m e n t S y s te m  is a c c o u n te d  f o r  in th e  sa m e  m a n n e r .

A lth o u g h  th is  is c le a r ly  a  d e d ic a tio n  o f  m o n e y  re c e iv e d  b y  th e  sta te , w e  b e lie v e  th a t  it is  p e rm is s ib le  u n d e r  th e  im p lie d  

e x c e p t io n  th e o ry  d is c u s s e d  e a r l ie r .  I t is o u r  o p in io n  th a t  th e re  is a n  im p lie d  e x c e p tio n  to  th e  d e d ic a te d  fu n d s  p ro h ib it io n  fo r  

p e n s io n  fu n d  c o n tr ib u tio n s . 10

2 . In te rn a t io n a l  A irp o r t  F u n d s  IA S  3 7 .1 5 .4 2 0 . 4 3 0 . 4 4 0 )

T h e  fu n d  e s ta b l is h e d  u n d e r  A S  3 7 .1 5 .4 2 0  c o n ta in s  m o n e y  re c e iv e d  f ro m  th e  sa le  o f  g e n e ra l  o b lig a tio n  b o n d s  fo r  a irp o r t  

im p ro v e m e n ts  a n d  o th e r  g ra n ts  o r  m o n e y  p ro v id e d  fo r  th e  sa m e  p u rp o s e  fo r  w h ic h  th e  b o n d s  w e re  a u th o r iz e d . T h e  fu n d  

e s ta b l is h e d  u n d e r  A S  3 7 .1 5 .4 3 0  c o n ta in s  re v e n u e s  re c e iv e d  b y  th e  s ta te  f ro m  o w n e rs h ip  a n d  o p e ra t io n  o f  its a irp o rts . T h e  

fu n d  e s ta b l is h e d  u n d e r  A S  3 7 .1 5 .4 4 0  c o n ta in s  in te re s t e a rn e d  o n  m o n e y  in th e  s e c tio n  4 2 0  fu n d  a n d  re v e n u e s  tr a n s fe r re d  

f ro m  th e  s e c tio n  4 3 0  fu n d  fo r  th e  p u rp o s e  o f  re d e e m in g  a irp o rt r e v e n u e  b o n d s .

*10 A l th o u g h  e a c h  fu n d  p ro v id e s  f o r  a  d e d ic a t io n  o f  s ta te  re v e n u e , w e  b e lie v e  th a t  th e y  a re  p e rm is s ib le  u n d e r  th e  im p lie d  

e x c e p t io n  th e o ry  d is c u s s e d  e a r l ie r  a t  p p . 5 a n d  6 . It is o u r  o p in io n  th a t  th e re  is an  im p lie d  e x c e p tio n  to  th e  d e d ic a te d  fu n d s  

p ro h ib it io n  fo r  re v e n u e  d e r iv e d  f ro m  b o n d  is su e s  a n d  fo r  re v e n u e  d e r iv e d  f ro m  fa c il i t ie s  c o n s tru c te d  w ith  b o n d  p ro c e e d s , 

a t  le a s t  to  th e  e x te n t  th a t  it is  n e c e s s a ry  to  s a t is fy  th e  d e b t  o b lig a tio n  o r  m a in ta in  th e  fa c il i ty  so  th a t  it c o n tin u e s  to  g e n e ra te  

r e v e n u e s  fo r  th a t  p u rp o s e . T o  th e  e x te n t th a t  re v e n u e s  a re  d e d ic a te d  fo r  p u rp o s e s  w h ic h  a re  n o t re la te d  to  s a t is fy in g  th e  d e b t

o r  m a in ta in in g  th e  fa c i l i ty  1 1 , w e  b e l ie v e  th a t  d e d ic a tio n  w o u ld  v io la te  A r t ic le  IX , s e c tio n  7 u n le s s  it e i th e r  e x is te d  p r io r  to
12

r a t if ic a tio n  o f  o u r  C o n s ti tu tio n  o r  is re q u ire d  b y  fe d e ra l law .

3. C o n t in u in g  D e b t S e rv ic e  A p p ro p r ia t io n  CAS 3 7 .1 5 .0 1 2 )

T h is  s ta tu te  p u rp o r ts  to  c re a te  a  c o n t in u in g  a n n u a l  a p p ro p r ia tio n  f ro m  th e  g e n e ra l fu n d  o f  th e  a m o u n t n e c e s sa ry  to  p a y  d e b t

s e rv ic e  o n  a ll  o u ts ta n d in g  g e n e ra l  o b lig a t io n  b o n d s . T h is  m a y  b e  a  d e d ic a tio n  o f  r e v e n u e s  fo r  a  s p e c if ic  p u rp o se . E v e n  i f  it 

is , it  is o u r  o p in io n  th a t th e re  w o u ld  b e  a n  im p lie d  e x c e p tio n  to  th e  d e d ic a te d  fu n d  p ro h ib it io n  fo r  b o n d  o b lig a tio n s .

4 . R u ra l  E le c tr if ic a t io n  R e v o lv in g  L o a n  F u n d  IA S  4 4 .8 3 .3 6 1 1

T h is  fu n d  r e c e iv e d  an  in itia l a p p ro p r ia t io n  f ro m  w h ic h  th e  A la s k a  P o w e r  A u th o r i ty  is a u th o r iz e d  to  m a k e  lo a n s . P r in c ip a l  an d  

in te re s t  p a y m e n ts  o n  lo a n s  m a d e  f ro m  th e  fu n d  a re  re q u ire d  b y  la w  to  re tu rn  to  th e  fu n d . A s  w e  p o in te d  o u t a b o v e , a t n. 1, th e  

q u e s t io n s  o f  w h e th e r  th e  p r in c ip a l  a n d /o r  in te re s t  p a y m e n ts  a re  r e v e n u e s  w h ic h  m a y  n o t  b e  d e d ic a te d  in th is  m a n n e r  is n o w  a 

m a t te r  in  l i t ig a tio n  in  a  su it  f i le d  b y  th e  T ru s te e s  fo r  A la sk a .

W e  w ill  b e  d e fe n d in g  th e  le g is la tu r e 's  a c tio n  in  m a k in g  b o th  th o se  d e d ic a tio n s . In  d o in g  so , w e  w ill  p re se n t  in  m o re  d e ta il  a 

n u m b e r  o f  th e  a rg u m e n ts  d is c u s se d  a b o v e  in su p p o r t  o f  th e  le g is la tu re 's  a c tio n . In  a d d it io n , w e  w il l  d isc u ss  th e  p re su m p tio n  

o f  c o n s t itu t io n a l i ty  o f  s ta tu te s  a n d  th e  d e fe re n c e  d u e  to  th e  a d m in is tr a t iv e  a n d  le g is la t iv e  in te rp re ta t io n  o f  th e  d e d ic a te d  

fu n d s  p ro h ib it io n . A s in d ic a te d  a b o v e , w e  b e lie v e  th a t th e  re tu rn  o f  p r in c ip a l  p a y m e n ts  to  a  lo a n  fu n d  d o e s  n o t  o f fe n d  th e
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C o n s t i tu tio n  a n d  th a t  th e  r e tu rn  o f  in te re s t  p a y m e n ts  to  th e  lo a n  fu n d  m a y  b e  p e rm is s ib le . H o w e v e r , w e  c a n n o t p r e d ic t  w ith  

c e r ta in ty  th e  p o s it io n  th a t  th e  c o u r t  w il l  a d o p t.

C . A p p ro p r ia t io n  o f  a n  a m o u n t  f ro m  a s p e c if ic  re v e n u e  s o u rc e  ( e .g . .  p ro g ra m  re c e ip ts ) .

F ro m  tim e  to  t im e  th e  le g is la tu re , b y  m e a n s  o f  an  a n n u a l o p e ra t in g  b u d g e t  a p p ro p ria t io n , a u th o r iz e s  a n  a g e n c y  to  sp e n d  

m o n e y  th a t  is g e n e ra te d  o u t  o f  o n e  o f  th e  a g e n c y 's  p ro g ra m s . T h e  a p p ro p ria t io n  a lso  se ts  a n  u p p e r  lim it  o n  th e  a m o u n t  th a t  

c a n  b e  sp e n t. A l th o u g h  p ro g ra m  re c e ip ts  a re  c le a r ly  s ta te  r e v e n u e s  w h ic h  m a y  n o t  b e  d e d ic a te d , th e  p r a c tic e  o f  id e n tify in g  

p ro g ra m  re c e ip ts  as a n  a p p ro p r ia t io n  so u rc e  d o e s  n o t in  a n y  w a y  lim it  le g is la t iv e  c o n tro l o v e r  th e  e x p e n d itu re  o f  re v e n u e s  

b e c a u s e  th e  le g is la tu r e  m a in ta in s  c o n tro l o f  th e  a p p ro p r ia t io n  b y  m e a n s  o f  th e  b u d g e t . T h e re fo re , w e  b e lie v e  th a t  th is  p ra c tic e  

is n o t  a f fe c te d  b y  th e  d e d ic a te d  fu n d s  p ro h ib it io n .

D . A p p ro p r ia t io n  o f  a n  a m o u n t  w h ic h  is a s c e r ta in a b le  o n ly  b v  re fe re n c e  to  sp e c if ie d  in fo rm a tio n .

*11 A p p ro p r ia t io n s  a re  r e g u la r ly  m a d e  to  th e  r isk  m a n a g e m e n t  d iv is io n , D e p a r tm e n t o f  A d m in is tr a t io n , o f  a ll p ro c e e d s  

d u r in g  a  f is c a l  y e a r  f ro m  c la im s , s e t tle m e n ts  o r  ju d g m e n ts  a r is in g  f ro m  d a m a g e  to  o r  lo s s  o f  s ta te  p ro p e r ty . A s  p o in te d  

o u t a b o v e , a t 18, th is  p e r m i ts  th e  s ta te  to  r e p a ir  o r  re p la c e  d a m a g e d  p ro p e r ty  w ith o u t s p e c if ic  a p p ro p ria t io n s , w h ic h  w o u ld  

p ro b a b ly  b e  e i th e r  m o re  o r  le s s  th a n  th e  a c tu a l p ro p e r ty  d a m a g e  in  a n y  f isc a l y e a r .

T h e  o n ly  d if fe re n c e  b e tw e e n  th is  a n d  a  ty p ic a l a p p ro p r ia t io n  is in  th e  d e te rm in a tio n  o f  th e  a m o u n t a p p ro p r ia te d . W h e n  a 

f ix e d  a m o u n t  is a p p ro p r ia te d ,  o b lig a tio n s  in c u rre d  a g a in s t it m a y  b e  h o n o re d  as lo n g  a s  th e r e  is c a sh  a v a ila b le  in  th e  tre a su ry . 

W h e n  an  a p p ro p r ia t io n  is m a d e  fo r  an  a m o u n t  to  b e  r e c e iv e d  f ro m  a  c e r ta in  s o u rc e  d u r in g  a  sp e c if ic  p e r io d , o b lig a tio n s  

m a y  b e  h o n o re d  o n ly  i f  a  s u f f ic ie n t  a m o u n t  o f  m o n e y  h a s  b e e n  re c e iv e d  f ro m  th a t  so u rc e  a n d  th e re  is c a s h  a v a ila b le  in  th e  

tre a su ry . H o w e v e r , th e  a m o u n t  o f  th e  a p p ro p r ia t io n  re m a in s  d e te rm in a b le . C o n s e q u e n tly , it is  o u r  o p in io n  th a t th e s e  k in d s  o f

a p p ro p r ia t io n s  d o  n o t  v io la te  th e  d e d ic a te d  fu n d  p ro h ib it io n . 14

E. O th e r  M is c e l la n e o u s  D e d ic a tio n s

1. A p p ro p r ia t io n s  to  th e  P e r m a n e n t  F u n d . S in c e  th e  c o n s titu t io n  (A rtic le  IX , s e c tio n  15) s p e c if ic a lly  a u th o r iz e s  d e d ic a tio n s  to

th e  P e r m a n e n t  F u n d  o f  ‘a t  l e a s t ’ 25  p e rc e n t  o f  c e r ta in  r e v e n u e s , w e  b e lie v e  an y  a d d it io n a l  d e d ic a tio n  to  th e  fu n d  b y  s ta tu te  15 

o r  b y  a p p ro p r ia t io n  is a lso  p e rm is s ib le .

2. R a in v  d a y  a c c o u n t . A s  3 7 .0 5 .1 7 9  c re a te s  a  re se rv e  fu n d  to  w h ic h  m o n e y  is a p p ro p r ia te d  a n d  a u th o r iz e s  it to  b e  s p e n t  fo r  

c e r ta in  n e c e s sa ry  e m e rg e n c y  o p e ra tin g  e x p e n s e s  a t  so m e  fu tu re  tim e . I t is o u r  o p in io n  th a t  th is  p ra c tic e  is  p e rm is s ib le  u n d e r  

th e  th e o ry  d is c u s s e d  a b o v e  b e g in n in g  a t  p . 12 th a t  m o n e y  o n c e  i t  is a p p ro p r ia te d  lo se s  its  c h a ra c te r  a s  re v e n u e  fo r  p u rp o s e s  o f  

th e  d e d ic a te d  fu n d s  p ro h ib it io n . A  c o n tra ry  v ie w  w o u ld  s e v e re ly  r e s tr ic t  f le x ib il i ty  in  s ta te  b u d g e t in g  a n d  a c c o u n tin g , a n d  w e  

d o u b t th a t  su c h  a  v ie w  w o u ld  b e  a d o p te d  b y  th e  c o u rts .

W e  h o p e  y o u  f in d  th is  a n a ly s is  h e lp fu l  in  d e te rm in in g  th e  n a tu re  o  th e  p ro b le m s  p r e s e n te d  b y  th e  d e d ic a te d  fu n d  p ro h ib it io n  

a n d  th e  v a r io u s  s ta tu to ry  p ro g ra m s  w h ic h  m a y  o r  m a y  n o t ru n  a fo u l o f  it. W e  e x p e c t  to  b e  a b le  to  a d v is e  y o u  w ith  g re a te r  

c e r ta in ty  o n  s o m e  o f  th e s e  q u e s tio n s  a t th e  c o n c lu s io n  o f  th e  p e n d in g  lit ig a tio n  d e s c r ib e d  a b o v e .

S in c e r ly ,

W ilso n  L . C o n d o n  

A tto rn e y  G e n e ra l

1 T he legal issues in th is litigation are the  valid ity  o f  the deposit o f  interest and principal paym ents on loans in a revolving loan fund 

and o f  the appropriation  to the Pow er D evelopm ent Fund o f  in terest to be received on specific am ounts appropriated to that fund (§

1 ch. 90, SLA  1981 as reenacted  by  § 69 ch. 69 SLA, 1981 and am ended by  § 236 ch. 141, SLA  1982.). Trustees for A laska, et al. 

v. S tate o f  A laska  and A laska Pow er A uthority , No. 3 A N -492-82 Civ. (A laska Super., Jan. 2 1 ,1982)

2 O f  course, even u nder the strict view , there w ould be som e kinds o f  m onies received by  the state w hich  it could not, for independent 

legal reasons, deposit into the  general fund. These m onies w ould include trust funds, restricted  gifts, and funds subject to restrictions 

by  contract.
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3 T he actual date show n on the m em orandum  is ‘January 4, 1955’. H ow ever, considering the tim ing o f  the constitutional convention, 

th is w as certain ly  a typographical error.

4  T he Public A dm inistration  Service p repared  a publication entitled ‘A laska S tatehood Com m ission, C onstitutional S tudies (195 5 )’ at 

the request o f  the A laska T  erritorial L egislature  for use at the constitutional convention. Ch 108 SLA 1949. This publication  collected 

research papers on o ther sta te constitu tions. Copies w ere m ailed to all delegates, and it w as often referred to in the convention 

proceedings. A laska Statehood C om m ittee, ‘H andbook for D elegates to  the A laska C onstitutional C onvention’ 4 (1955). Referred 

to in S tate v. A lex, 646 P.2d 203, 209 n. 5 (A laska 1982). The m em orandum  o f  January 4, 1956 contained com m ents by  the PAS 

on the p roposed draft o f  the F inance and Taxation article. C onstitu tional C onvention F inance C om m ittee m inutes, Jan. 13, 1956.

5 A lex involved a challenge by com m ercial fisherm en to the collection by  a private  aquaculture association o f  a special assessm ent 

authorized  by statute and im posed on the sale o f  salmon. T he court held that the sta tu te im properly delegated  the legislature's taxing 

authority , and that the assessm ent constitu ted  ‘proceeds o f  a state tax  o r license’ w ithin the m eaning o f  A rticle IX, section  7. State 

v. A lex, 646 P .2d at 210, 213.

6 W e d iscuss the dedication  o f  in terest earned  by  revolving loan funds and o ther separate funds and accounts in the next portion  o f  

this opin ion w hich begins below  at p. 14.

7 T he ‘R ainy  D ay A cco u n t,’ AS 37.05.179, is an exam ple o f  such an account.

8 S ee , for exam ple, Sec. 7 ch. 113, SLA 1978 w hich provides:

A m ounts equivalent to the am ounts to be received in settlem ent o f  insurance claim s for property losses are appropriated  from  the 

general fund to the affected  agency for the  purpose o f  replacing the facility  or service lost as a result o f the incident g iving rise 

to the insurance claim .

U nder this language, the sta te could undertake im m ediate repair o r reconstruction  o f  a school, m aintenance facility , or o ther property 

dam aged by fire o r other cause covered by  insurance w ithou t having to w ait for actual settlem ent and paym ent by the insurer.

9 See A tty. Gen. Op. N os. 7, 9, and 14; inf. m em o (A laska, M arch 10, 1966); A tty. Gen. Op. No. 22 (A laska, June 2, 1978); inf. 

m em o (June 30, 1981).

10 T he constitu tional p rovision  for state em ployee retirem ent system s supports such an im plied exception. A laska C onstitution, A rticle

X II, section 7.

11 AS 37.15.430(a) authorizes use o f  funds dedicated  to the International A irport R evenue Fund for six purposes providing, in pertinent

part, as follow s:

T he m oney  in the revenue fund shall only  be  used for the purpose o f  paying  o r  securing  the paym ent o f  the principal o f  and in terest 

on the bonds and o f  and on any other revenue bonds issued by au thorization  o f  the legislature to provide funds to acquire, equip,

construct and install additions and im provem ents to, and extensions o f  and facilities for, the airports and to be payable out o f

the revenue fund, the purpose o f  pay ing  the norm al and necessary  costs o f  m aintain ing  and operating the airports and all o f  the 

im provem ents and facilities o f  them , the purpose o f  pay ing  the costs o f  renew als, replacem ents and extraordinary repairs to the 

airports and all o f  the im provem ents and facilities o f  them , the purpose o f  redeem ing before their fixed m aturies any and all revenue 

bonds issued for fo r the purposes o f  the  airports, the purpose o f  prov id ing  funds to acquire, construct and install necessary  additions 

and im provem ents to and extensions o f  and facilities for the  airports and all o f  their facilities, and the purpose o f  providing funds 

to pay any  and all o ther costs relating  to the ow nership, use and operation  o f  the airports.

12 A dedication  o f  airport revenues did ex ist p rio r to ratification. § 32-3A -15 A C L A  1949. H ow ever, it w as repealed in 1968 by  § 2

ch. 14, SLA  1968. On the o ther hand, it m ay  be that 49 U .S.C . § 1718, adopted  in 1970 and am ended in 1982 by Section 511 o f  the 

Tax E quity  and Fiscal R esponsib ility  A ct o f  1982, P.L. 97-760, w ould be in terpreted  to require dedication o f  all airport revenues 

to construction, m ain tenance and operation  o f  airports.

13 O ur uncertain ty  on this poin t arises from  the fact that the statute does not purport to dedicate a particular revenue source .

14 T he pending litigation discussed  earlier (Trustees for A laska v. State, supra) also includes a claim  that an appropriation to  the

A laska P ow er A uthority  o f  the in terest to  be received on m oney separa te ly  appropriated  to the Pow er D evelopm ent Fund violates 

the dedicated funds prohibition. § 1 ch. 90, SLA 1980, as reenacted by § 69 ch. 92, SLA 1981 and am ended by § 236 ch. 141, SLA

WesttewNexf ® 2011 Thomson Reuters. No claim to original U.S. Government Works.
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1982. T he questioned appropriation  does no t state a specific tim e period during w hich the interest is to be accrued. C onsideration by 

the court o f  this particu lar question m ight not occur since, by inform al m em o dated April 19,1982, w e advised the T reasury Division 

o f  the  D epartm ent o f  R evenue that the in terest m ust be returned to the general fund because o f  a specific sta tu tory  requirem ent, AS 

44 .83 .388(b). W e are inform ed that no in terest has accrued to the Pow er D evelopm ent Fund.

15 In 1980, the  legislature increased  the percentage dedication applicable to m ost new  m ineral leases to 50 percent. A S 37.13.010(a)(2).

End of Docum ent © 2011 Thomson Reuters. No claim to original U.S. Government Works.
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S p e a k e r  o f  t h e  H o u s e

SPONSOR STATEMENT 
HOUSE BILL 203

“A n  A c t establishing and relating to the in-state gas p ipeline fu n d; and providing
fo r  an effective date. ”

House Bill 203 establishes an In-state Gas Pipeline Fund in the general fund to be managed and 
invested by the Alaska Housing Finance Corporation (AHFC). The Legislature may appropriate 
funds to the In-state Gas Pipeline Fund for the planning, development and construction of an in­
state gas pipeline to transport natural gas from the North Slope for in-state natural gas needs.

Over the past few years, there have been a number of general fund appropriations for in-state gas 
pipeline development. These appropriations have gone to Departments of Natural Resources, 
Law and Revenue and the Governor’s Office. I believe it is essential that one fund be 
established to alleviate the need for multiple appropriations and to make it easier to account for 
any expenditures that are made for in-state gas pipeline purposes. The establishment of the fund 
and separating it from other gasline projects brings clearer focus on the need to construct this all 
important in-state gas pipeline.

Through House Bill 369, which was passed last session, the Legislature authorized AHFC to 
create a subsidiary for the purpose of planning, developing and constructing an in-state gas 
pipeline. By placing the fund within AHFC, the control and development of this project wbuld 
be maintained by AHFC and its subsidiary, the Alaska Gaisline Development Corporation 
(A.GDC).

Representative_Mike_Chenault@legis.state.ak. us

mailto:Representative_Mike_Chenault@legis.state.ak


Sec. 01.10.070. Time statutes become law and take effect.

(a) All bills passed by the legislature become law upon the governor's signature or upon 
the governor's veto being overridden or, when the governor allows a bill to become law 
without signature, on the day after expiration of the period allowed for gubernatorial action by 
art. II, Sec. 17 of the Alaska Constitution. Acts become effective 90 days after becoming law, 
unless the legislature, by concurrence of two-thirds of the membership of each house, provides 
for another effective date.

(b) The actual effective date of an Act having no effective-date provision is determined 
by starting with the day after it is signed by the governor or the day after the governor's veto is 
overridden or the day after expiration of the period allowed for gubernatorial action by art. II, 
Sec. 17 of the Alaska Constitution, and counting 90 calendar days, the Act becoming effective at 
12:01 a.m., Alaska Standard Time on the 90th day.

(c) The actual effective date and time of an Act having an immediate-effective-date 
provision is 12:01 a.m., Alaska Standard Time, on the day after it is signed by the governor or on 
the day after the governor's veto is overridden or on the day after expiration of the period 
allowed for gubernatorial action by art. II, Sec. 17 of the Alaska Constitution.

(d) An Act that specifies a definite effective date becomes effective at 12:01 a.m., Alaska 
Standard Time, on the date specified. However, if the specified definite effective date is on or 
before the day the governor signs the Act, the day the governor's veto is overridden, or the last 
day of the period allowed for gubernatorial action by art. II, sec. 17, Constitution of the State of 
Alaska, as applicable, the Act becomes effective at 12:01 a.m., Alaska Standard Time, on the day 
after the governor signs the Act, the governor's veto is overridden, or the period allowed for 
gubernatorial action by art. II, sec. 17, Constitution of the State of Alaska, expires, as applicable.

(e) When the governor allows a bill to become law without signature, the governor shall 
give written notice of that fact to the legislature. The date of this notice does not affect the 
date the bill becomes law or the date the Act takes effect.

(f) In this section

(1) "Act" means a bill which has become law;

(2) "bill" means a legislative document proposing an Act;

(3) "becomes effective" means becomes applicable; "effective date" does not mean 
date of enactment (or date of becoming law), although the two will coincide when a bill which 
has an immediate-effective-date provision is allowed to become law without the governor's 
signature;

(4) "becomes law" means is enacted; "enactment" occurs when any one of the following 
takes place:

(A) a bill which is passed by the legislature is signed by the governor;



(B) the period specified in art. II, Sec. 17 of the Alaska Constitution expires without 
gubernatorial action;

(C) the legislature overrides the governor's veto of a bill;

(5) "passed by the legislature" means that the required majority of each house of the 
legislature has taken final action in approving the same version of a bill.

History -

(Sec. 5 ch 62 SLA 1962; am Sec. 8 ch 126 SLA 1966; am Sec. 1 ch 115 SLA 1974; am Sec. 1 - 3 
6 SLA 1984; am Sec. 1 ch 20 SLA 2002)

Cross References -

For federal law concerning standard time, see 15 U.S.C. 260-267.

Decisions -

Applied in Atlantic Richfield Co. v. State, 705 P.2d 418 (Alaska 1985).

Stated in Rowe v. Burton, 884 F. Supp. 1372 (D. Alaska 1994).

Cited in North Slope Borough v. Sohio Petroleum Corp., 585 P.2d 534 (Alaska 1978); 
Fowler v. State, 70 P.3d 1106 (Alaska Ct. App. 2003); Allen v. Alaska Oil & Gas Conservation 
Comm'n, 147 P.3d 664 (Alaska 2006).

Article Notes -

Collateral References.- 73 Am. Jur. 2d, Statutes, Sec. 164 et seq.

82 C.J.S., Statutes, Sec. 548 et seq.

A l a s k a  S t a t u t e s  S u b m i t t e d  b y  t h e  O f f i c e  o f  S p e a k e r  C h e n a u l t



Sec. 37.10.070. Investment of residual money.
(a) The commissioner shall invest, as set out in AS 37.10.071, the money in the state treasury 

above an amount sufficient to meet immediate expenditure needs. In managing the invested assets, the 
commissioner shall

(1) consider the status of the assets and liabilities on both a current and a probable future basis;
(2) determine the appropriate investment objectives;
(3) establish investment policies to achieve the objectives; and
(4) act only in regard to the best financial interests of the state.
(b) The commissioner may invest on the basis of probable total rate of return without regard to 

the distinction between principal and income and without regard to the generation of income.
(c) In this section, "commissioner" means the commissioner of revenue.

History -
(Sec. 7-1-11 AC LA 1949; am Sec. 1 ch 140 SLA 1953; am Sec. 1 ch 206 SLA 1970; am Sec. 1, 2 ch 94 SLA 
1971; am Sec. 1 ch 4 SLA 1980; am Sec. 6 ch 122 SLA 1980; am Sec. 19 ch 141 SLA 1988)
Cross References -

For duties of Legislative Budget and Audit Committee relating to state investment policy, see AS 
24.20.206.

Sec. 37.10.071. Investment powers and duties.
(a) In making investments under this section, the fiduciary of a state fund shall
(1) act as official custodian of cash and investments by securing adequate and safe custodial 

facilities for them;
(2) receive all items of cash and investments;
(3) collect and deposit the principal of and income from owned or acquired investments;
(4) invest and reinvest the assets in accordance with this section;
(5) receive and spend appropriations to cover the cost of the exercise of duties under this

section;
(6) exercise the powers of an owner with respect to the assets;
(7) perform all acts, not prohibited by this section, whether or not expressly authorized, that the 

fiduciary considers necessary or proper in administering the assets;
(8) maintain accounting records in accordance with generally accepted accounting principles;
(9) engage an independent certified public accountant to conduct an annual audit of the 

financial condition and investment transactions;
(10) enter into and enforce contracts or agreements considered necessary, convenient, or 

desirable for the investment purposes of this section; and
(11) when choosing to acquire or dispose of investments, secure competitive national or 

international market rates or prices, or the equivalence of those rates or prices in the judgment of the 
fiduciary.

(b) Under this section, the fiduciary of a state fund or the fiduciary's designee may
(1) delegate investment, custodial, or depository authority on a discretionary or 

nondiscretionary basis to officers or employees of the state or to independent firms, banks, financial 
institutions, or trust companies by designation through appointments, contracts, or letters of authority;

(2) acquire or dispose of investments either directly, indirectly, or through investment pools or 
trusts, by competitive or negotiated agreements, contracts, or auctions, in public or private markets;

(3) concentrate or diversify investments as the fiduciary considers appropriate to increase the 
probable total rate of return or to decrease the overall exposure to potentially adverse market value 
risks;



(4) protect the market value or the rate of return of the investments by entering into forward 
agreem ents to buy or sell assets at a future date as a hedge against existing held assets or as a 
precom m itm ent of future cash flows;

(5) lend assets, under an agreem ent and for a fee, against deposited collateral of equivalent 
market value;

(6) borrow assets on a short-term basis, under an agreem ent and for a fee, against the deposit 
of collateral consisting of other assets in order to accom modate tem porary cash or investment needs;

(7) hold investm ents in bearer or registered form in the name of the state, a fund, or nominees 
authorized by the fiduciary;

(8) utilize consultants, advisors, custodians, investment services, and legal counsel for assistance 
in investment matters on either a continuing or a limited-term basis and with or without compensation;

(9) declare records to be confidential and exempt from AS 40.25.110 and 40.25.120 if the 
records contain information that discloses the particulars of the business or the affairs of a private 
enterprise, investor, borrower, advisor, consultant, counsel, or manager.

(c) In exercising investment, custodial, or depository powers or duties under this section, the 
fiduciary of a state fund shall apply the prudent investor rule and exercise the fiduciary duty in the sole 
financial best interest of the fund entrusted to the fiduciary. Among beneficiaries of a fund, the 
fiduciaries shall treat beneficiaries with impartiality.

(d) In exercising investment, custodial, or depository powers or duties under this section, the 
fiduciary or the fiduciary's designee is liable for a breach of a duty that is assigned or delegated under 
this section, or under AS 14.40.255, 14.40.280(c), 14.40.400(b), AS 37.10.070, AS 37.14.110(c),
37.14.160, or 37.14.170. However, the fiduciary or the designee is not liable for a breach of a duty that 
has been delegated to another person if the delegation is prudent under the applicable standard of 
prudence set out in statute or if the duty is assigned by law to another person, except to the extent that 
the fiduciary or designee

(1) knowingly participates in, or knowingly undertakes to conceal, an act or omission of another 
person knowing that the act or omission is a breach of that person's duties under this chapter;

(2) by failure to comply with this section in the administration of specific responsibilities, 
enables another person to comm it a breach of duty; or

(3) has knowledge of a breach of duty by another person, unless the fiduciary or designee makes 
reasonable efforts under the circumstances to remedy the breach.

(e) The state shall defend and indemnify the fiduciary or an officer or employee of the state 
against liability under (d) of this section to the extent that the alleged act or omission was performed in 
good faith and was prudent under the applicable standard of prudence.

(f) In this section, "fiduciary of a state fund" or "fiduciary" means
(1) the com m issioner of revenue for investments under AS 37.10.070;
(2) with respect to the Alaska Retirement Management Board, for investments of the collective 

funds that it manages and administers,
(A) each trustee who serves on the board of trustees; and
(B) any other person who exercises control or authority with respect to management or 

disposition of assets for which the board is responsible or who gives investment advice to the board; or
(3) the person or body provided by law to manage the investm ents for investments not subject 

to AS 37.10.070.
History -
(Sec. 20 ch 141 SLA 1988; am Sec. 12 ch 31 SLA 1992; am Sec. 13 ch 9 SLA 1997; am Sec. 33 ch 32 SLA 
1997; am Sec. 56, 57 ch 9 FSSLA 2005)
Revisors Notes -



In 2000, "AS 40.25.110 and 40.25.120" was substituted for "AS 09.25.110 and 09.25.120" to 
reflect the 2000 renum bering of AS 09.25.110 and 09.25.120.
Am endm ent Notes -

The 2005 am endm ent, effective July 28, 2005, deleted section references in subsection (d); and 
in paragraph (f)(2) substituted "Alaska Retirement Management Board" for "Alaska State Pension 
Investm ent Board" and "investm ents of the collective funds that it manages and administers" for 
"investm ents under or subject to AS 14.25.180".
Editors Notes -

Section 146, ch. 9, FSSLA 2005, makes the 2005 amendments to subsections (d) and (f) of this 
section retroactive to July 1, 2005.
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Sec. 18.56.086. Creation of subsidiaries.
The corporation may create subsidiary corporations for the purpose of financing or facilitating the 
financing of school construction, facilities for the University of Alaska, facilities for ports and harbors, 
prepaym ent of all or a portion of a governmental employer's share of unfunded accrued actuarial 
liability of retirement systems, or other capital projects. A subsidiary corporation may also be created 
for the purpose of planning, constructing, and financing in-state natural gas pipeline projects or for the 
purpose of aiding in the planning, construction, and financing of in-state natural gas pipeline projects. A 
subsidiary corporation created under this section may be incorporated under AS 10.20.146 - 10.20.166. 
The corporation may transfer assets of the corporation to a subsidiary created under this section. A 
subsidiary created under this section may borrow money and issue bonds as evidence of that borrowing, 
and has all the powers of the corporation that the corporation grants to it. However, a subsidiary 
created for the purpose of financing or facilitating the financing of prepayment of a governm ental 
employer's share of unfunded accrued actuarial liability of retirement systems may borrow m oney and 
issue bonds only if the state bond rating is the equivalent of AA- or better and subject to AS 37.15.903. A 
subsidiary corporation created for the purpose of planning, constructing, and financing in-state natural 
gas pipeline projects or for the purpose of aiding in the planning, construction, or financing of in-state 
natural gas pipeline projects is exem pt from AS 36.30, including AS 36.30.015(d) and (f). Unless 
otherwise provided by the corporation, the debts, liabilities, and obligations of a subsidiary corporation 
created under this section are not the debts, liabilities, or obligations of the corporation.
History -
(Sec. 7 ch 130 SLA 2000; am Sec. 1 ch 7 SLA 2006; am Sec. 3 ch 35 SLA 2008; am Sec. 2 ch 7 SLA 2010) 
Cross References -

For sale to AHFC of right to receive revenue from the settlement of Alaska v. Philip Morris, Inc., 
No. 1JU-97-915 Civ. (First Jud. Dist. at Juneau), and special bonding provisions for AHFC or a subsidiary 
created under this section, see Sec. 9 and 10, ch. 130, SLA 2000 in the 2000 Tem porary and Special Acts, 
Sec. 3, ch. 96, SLA 2001 in the 2001 Tem porary and Special Acts, and Sec. 1 and 2, ch. 35, SLA 2006 in the 
2006 Tem porary and Special Acts.
Am endm ent Notes -

The 2006 amendment, effective July 1, 2006, added "or other capital projects" at the end of the 
first sentence, and make a corresponding stylistic change.

The 2008 amendment, effective May 23, 2008, inserted "prepayment of all or a portion of a 
governm ental employer's share of unfunded accrued actuarial liability of retirement systems" in the first 
sentence, and inserted the next-to-last sentence.

The 2010 amendment, effective April 27, 2010, added the second and seventh sentences.
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