


Senator Hollis French

Capitol Room 417
465-3892
465-6595 fax

MEMORANDUM

Date: 4/03/2009

To: Senator Linda Menard, Chair
Senate State Affairs Committee

From: Senator Hollis Frenc

RE: Request for Hearing -- SB 37 Divest Investments In Sudan

This is a request that you schedule a hearing on SB 37 “Divest Investments
in Sudan” at the earliest possible date.

I have attached a copy of the bill, a sponsor statement and some related
materials for your use.

A blank CS is currently being prepared for the legislation. When it is
complete, 1 will provide your office with copies and an explanation of
changes. We anticipate that this blank CS will be ready by Monday, April 6.

I appreciate your consideration.

Attachments
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Alaska State Legislature

Senator Hollis French

SB 37 - Divest Investments in Sudan

Sponsor Statement

Government supported genocide has killed hundreds of thousands of people and
displaced approximately 2.5 million residents from the Darfur region of Sudan. This
legislation will enact a targeted divestment program that prevents the state of Alaska
from investing Permanent Fund and retirement plan dollars in companies that directly
finance genocide in Darfur. SB 37 gives Alaska the opportunity to Join the states,
businesses and educational institutions that refuse to fund such atrocities.

Targeted divestment is a proven tactic to reduce the viability of genocide in Darfur,
Twenty seven other states have divested from businesses that operate in the region. The
cost to these states has been negligible. Institutions have found no noticeable decrease in
returns when divestment only targets companies that have explicit financial links to the
conflict. Holdings in these companies amount to seven investments valued at less than
0.1% of all Permanent Fund assets, showing that the implementation of this legislation
will not require a major shift in investment strategy.

Results from the divestment movement have been promising. Sudan, unlike many
foreign governments that sponsor genocide, has responded favorably when threatened
with economic sanctions. Partly as a result of the divestment movement, the Sudanese
government purchased a six-page, $1 million advertisement in the New York Times that
sought out foreign direct investment. As more companies pull out of the region or
encourage the government of Sudan to halt violent acts, the end of genocide is highly
probable.

Ignoring genocide has left several scars on recent American history. With the cost of
action so small, Alaska has no excuse to sit on the sidelines. I urge you to support this
important and meaningful piece of legislation.




17

Senator Hollis French

Capitol Room 417
465-3892
465-6595 fax

MEMORANDUM

Date: 4/8/2009

To: Senator Linda Menard, Chair

Senate State Affairs Committee
From: Senator Hollis French @
RE: Explanation of Changes to Senate Bill 37

The CS for Senate Bill 37 (version \R) makes the following changes:

The list of companies participating in prohibited activities is prepared annually, as
opposed to quarterly.

The commissioner — and not the ARM board or the APFC — prepares and
maintains this list.

All scrutinized companies, whether the state invests in them or not, are notified
that they have been placed on a list prohibiting investment. Each version of the
bill allows for a 90 days period when an identified company can clarify its
activities in Sudan, correcting the record if they have been inaccurately identified
for divestment, :

Divestment in the new bill is limited to direct investments held by the state. The
new CS does not require divestment from commingled or index funds that include
prohibited companies on their investment list. This change should help to remove
the fiscal impact of the legislation.

Divestment must occur 90 days after a company is added to the prohibited
investment list.

The new legislation would put the burden of divestment compliance on the
accountants, who deal with investment decisions daily, and not the managers of
the funds. This change will also help reduce the fiscal impact of the legislation.
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4/6/09

CS FOR SENATE BILL NO. 37( )
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-SIXTH LEGISLATURE - FIRST SESSION

BY

Offered:
Referred:

Sponsor(s): SENATORS FRENCH, Ellis, Thomas

A BILL
FOR AN ACT ENTITLED
"An Act relating to certain investments of the Alaska permanent fund, the state's
retirement systems, the State of Alaska Supplemental Annuity Plan, and the deferred
compensation program for state employees in companies that do business in Sudan, and

restricting those investments; and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. The uncodified law of the State of Alaska is amended by adding a new section
to read:
FINDINGS. The legislature finds that

(1) since 1997, the federal government has imposed fiscal sanctions against
the Government of Sudan for acts of terrorism and atrocities directed against civilians in the
Darfur region of Sudan;

-(2) the fiscal sanctions described in (1) of this section are monitored through
the United States Department of the Treasury, Office of Foreign Assets Control;

(3) the State of Alaska controls significant financial assets through

-1- CSSB37( )
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investments in the Alaska permanent fund and funding of the State of Alaska retirement
systems, supplemental annuity plans, and deferred compensation, among other funds;

(4) it is a fundamental responsibility of the State of Alaska to decide where,
how, and by whom financial resources in the state's control are invested, taking into account
numerous pertinent factors; and : '

(5) the investment of financial resources in business firms and financial
institutions with ties to the repressive regime in the Sudan is inconsistent with the moral and
political values of the people of Alaska.

* Sec. 2. AS 37.10 is amended by adding new sections to read:

Sec. 37.10.072. Sudan divestment. (a) The commissioner or a fiduciary of a
fund subjéct to this title may not invest in and shall cause the fund to divest ownership,
if any, in the publicly traded securities of a company that the commissioner places on
a list of companies that conduct or have direct investments in business operations in
Sudan. Divestment of an ownership interest in a company shall occur within 90 days
after it is placed on the list created and updated under (c) of this section if the
investment is managed by the commissioner or fiduciary. On or before January 31 of
each year, if a fund has investments managed by an outside investment manager, the

~ fiduciary shall direct the investment manager not to invest in and to divest, within 90
days after receiving the direction, ownership, if any, in the publicly traded securities of
a company that the commissioner places on a list of companies that conduct or have
direct investments in business operations in Sudé.n.

(b) If an investment in a fund under (a) of this seétion is managed as a
commingled investment or other business structure in which the fund is not the sole
owner of the investment interest or if the investment is an index fund, the provisions
of (a) of this section do not apply. The commissioner shall require that, on or before
January 31 of each year, the fiduciary submit letters to the managers of commingled
investments requesting the managers to consider removing from the commingled
investment any company on the list of companies that conduct or have direct
investments in business operations in Sudan.

(¢) The commissioner shall create and update annually on or before

December 31 a list of companies that conduct or have direct investments in business

CSSB37( ) iy 28
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1 operations in Sudan.

2 (d) The commissioner shall make reasonable efforts to investigate all publicly

3 traded companies to determine whether the company conducts or has direct

4 investments in business operations in Sudan. In conducting the investigation, the

5 commissioner may use the following:

6 (1) credible publicly available information regarding companies with

7 active business operations compiled by nonprofit organizations, research firms,

8 international organizations, and government entities;

9 _ (2) information supplied by institutional investors that have divested
10 from companies that conciuct or have direct investments in business operations in
11 Sudan.

12 (¢} The commissioner shall provide written notice émd an opportunity to
13 comment in writing to each company identified as a company that conducts or has
14 direct investments in business operations in Sudan under (d) of this section.

15 (f) The commissioner shall add a company identified under {(d} of this section
16 to the list of companies that conduct or have direct investments in business operations
17 in Sudan not earlier than 90 days after providing written notice under (e) of this
18 section, unless the company demonstrates to the commissioner that it does not conduct
19 or have direct investments in business operations in Sudan.

20 (g) The commissioner shall make every effort to avoid erroneously adding a
21 company to the list of companies that conduct or have direct investments in business
22 operations in Sudan, The commissioner shall verify that the company conducts or has
23 direct investments in business operations in Sudan before adding it to the list of
24 companies that conduct or have direct investments in business operations in Sudan.

25 (h) Annually, on or before January 31, the commissioner shall advise the
26 || president of the senate, the speaker of the house of representatives, and the United
27 States presidential special envoy for Sudan of the companies on the list of companies
28 that conduct or have direct investments in business operations in Sudan.

29 (i) The commissioner may adopt regulations under AS 44.62 to carry out the
30 purposes of the section.

31 (3) In this section,
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(1) "business operations”

(A) means power production activities, mineral extraction

activities, oil-related activities, or the production of military equipment;

(B) does not include operaﬁons that the company can

demonstrate

(i) are conducted under contract directly and
exclusively with the regional government of southern Sudan;

(ii) are conducted under a license from the United'
States Department of the Treasury, Office of Foreign Assets Control, or
are expressly exempted from licensure under federal law;

(i)  comsist of providing goods or services to
marginalized populations of Sudan;

(iv) consist of providing goods or services to an
internationally recognized peacekeeping force or humanitarian
organization,

(v) consist of providing goods or services that are used
only to promote health or education; or

(vi) have been voluntarily suspended;

(2) "commissioner" means the commissioner of revenue;
(3) "Government of Sudan"

(A) means the government in Khartoum, Sudan, that is led by

the National Congress Party, formerly known as the National Islamic Front, or

any successor government formed on or after October 13, 2006,

(B) includes the coalition Government of National Unity

agreed upon in the Comprehensive Peace Agreement for Sudan;

(C) does not include the regional government of southern

(4) "marginalized populations of Sudan" means adversely affected

groups in regions authorized to receive assistance under sec. 8(c), P.L. 109-344
(Darfur Peace and Accountability Act of 2006) and marginalized areas in northem
Sudan described in sec. 4(9), P.L. 109-344;

-4-
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(5) "military equipment"

(A) means weapons, arms, military supplies, and equipment
that readily may be used for military purposes;

(B) includes radar systems or military-grade transport vehicles,
supplies, or services sold or provided directly to a force actively participating
in armed conflict in Sudan,

(6) "mineral extraction activities"

(A) means exploring, extracting, processing, transporting, or
wholesale selling or trading of elemental minerals, associated metal alloys,
oxides, or ore;

(B) includes activities involving gold, copper, chromium,.
chromite, diamonds, iron, iron ore, silver, tungsten, uranium, and zinc;

(7) "oil-related activities” means

(A) exporting, extracting, producing, refining, processing,
exploring for, transporting, selling, or trading oil; and

(B) constructing, maintaining, or operating a pipeline, refinery,
or other oil field infrastructure;

(8) "power production activities"

(A) means a business operation that involves a project
commissioned by the National Electricity Corporation of Sudan or other
similar entity of the Government of Sudan whose purpose is to facilitate power
generation and delivery;

‘ (B) includes establishing power-generating .plants or
hydroelectric dams, selling or installing components for the project, or
providing service contracts related to the installation or maintenance of the
project.

Sec. 37.10.073. Divestment exemptions, immunity, and indemnification.

For actions taken, or inaction done in good faith, in compliance with AS 37.10.072,

the commissioner of revenue, a fiduciary, an agent, attorney, trustee, officer,

employee, staff, custodian, research firm, or investment manager under contract of the

commissioner of revenue or the fiduciary, and board members complying with

-5- CSSB 37( )
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AS 37.10.220 or AS 37.13.120 are

(1) exempt from a conflicting state statutory or common law
obligation, including an obligation with respect to choice of an asset manager,
investment fund, or investment for the securities portfolio of the public fund,;

(2). immune from liability under state or local law;

(3) indemnified and held harmless by the State of Alaska from claims,
demands, suits, actions, damages, judgments, costs, charges, and expenses, including
costs and attorney fees, and against all liability, losses, and damages of any nature that
the commissioner of revenue, the fiduciary, the agent, attorney, trustee, officer,
employee, staff, custodian, research firm, or investment manager under contract of the |
commissioner of revenue or the fiduciary, or the board member may, at any time,
sustain because of a decision to restrict, reduce, or eliminate an investment made in
compliance with AS 37.10.072; and

(4) immune from adverse licensing actions under AS 08.

* Sec. 3. AS 37.10.220 is amended by adding a new subsection to read:
(d) The board shall comply with AS 37.10.072.
* Sec. 4. AS 37.13.120 is amended by adding a neﬁv subsection to read:
(f) The board shall comply with AS 37.10.072.
* Sec. 5. REPEAL. Section 1 of this Act; AS 37.10.072, 37.10.220(d); and AS 37.13.120(f),
are repealed on the earliest of the day after
(1) the commissioner of revenue gives written notice to the revisor of statutes
and the lieutenant governor that the President of the United States has certified to the United
States Congress that the Government of Sudan has honored its commitments to

(A) abide by the United Nations Security Council Resolution 1769
(2007);

(B) cease attacks on civilians;

’ (C) demobilize and demilitarize the J anjaweed and associated militias;

(D) grant free and unfettered access for delivery of humanitarian
assistance; and

(E) allow for the safe and voluntary return of refugees and internally

displaced persons;

CSSB 37( ) -6-
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(2) the United States Congress or the President of the United States, through
legislation or executive order, declares that the Sudan divestment authorized in AS 37.10.072
interferes with the conduct of United States foreign policy; or

(3) P.L. 110-174 (Sudan Accountability and Divestment Act of 2007) is

repealed.
* Sec. 6. The uncodified law of the State of Alaska is amended by adding a new section to
read:
NOTICE. Not later than 30 days after the enactment of this Act, the Department of
Law is directed to submit written notice to the Attorney General of the United States

describing this Act.
* Sec. 7. This Act takes effect immediately under AS 01.10.070(c).
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STATE OF ALASKA
2009 LEGISLATIVE SESSION

Identifier (file name):

FISCAL NOTE

SB37-DOR-TRS-03-30-0¢

Title

Sudan Divestiture

Sponsor Senator French

Requester

Senate World Trade, Technology and Innovation

Expenditures/Revenues

Fiscal Note Number:

Bill Version:

() Publish Date:

Dept. Affected:

S§B 37

Revenue

RDU

Treasury

Component

ARMB/ARMB Custody/Treasury

Camponent Number

(Thousands of Dollars}

PEEPEPIP

Note: Amounts do not include inflation unless otherwise noted below.

Appropriation
Required

Information

OPERATING EXPENDITURES

FY 2010

FY 2010

FY 2011

FY 2012

FY 2013

FY 2014

FY 2015

Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING

ek

ik

"l

[CAPITAL EXPENDITURES

ik

ek I

ik I

dedede I

) I

s

[CHANGE IN REVENUES ( )

0.0

0.0

0.0]

0.0 |

0.0 |

0.0 |

FUND SOURCE

{Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health
Other Interagency Receipts

TOTAL

Tk

*kh

iy

dededr

ik

Estimate of any current year (FY2009)
POSITIONS

cost:

Full-time
Part-ttime
Temporary

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

0.0

ANALYSIS:

(Attach a separate page if necessary)
This bill requires the fiduciaries of state investment funds to divest of certain investments in publicly traded companies
that conduct business operations or have direct investments in business operations in Sudan. While Treasury believes
that active and passive separate account managers will not charge additionally for divestment, Treasury does not believe|
that mangers of passive commingled funds will be able to comply with the divestment policy and that Sudan-free
replacement funds will need to be identified. Currently, there are 25 funds (primarily participant directed funds) that
would need to be replaced. Costs for conducting a search for a single fund is approximately $25,000, although multiple
fund searches would result in reduced costs. Other costs to be considered would include the opportunity cost of staff
time to implement new contracts and any cost impact resulting from introducing additional plan options to participants.
The effect this bill will have on investment performance is unknown.

Prepared by.: Pamela Green, Comptroller Phone 465-2300
Division Treasury Division Date/Time 1/23/09 12:00 AM
Approved by:  Jerry Burnett, Deputy Commissioner Date 3/30/2009

Department of Revenue

(Revised 9/10/2008 OMB} Page 1 of 1




FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:
2009 LEGISLATIVE SESSION Bill Version:
() Publish Date:
Identifier {file name): SB37-REV-APFC-03-30-09 Dept. Affected: Revenue
Title DIVEST INVESTMENTS IN SUDAN RDU AK Permanent Fund Corporation
Component AK Permanent Fund Corporation

Sponsor Senator French

Requester Senate World Trade, Tech, Innovations Component Number 109

Expenditures/Revenues {Thousands of Dallars)

Note: Amounts do not include inflation unless otherwise noted below,

Appropriation
Required Information

QOPERATING EXPENDITURES FY 2010 FY 2010 FY 2011 FY 2012 FY 2013 FY 2014 FY 2015

Personal Services |
Travel |
Contractual 20.0 20.0 20.0 20.0 20.0 20.0 |
Supplies |
Equipment

Land & Structures

Grants & Claims

Miscellaneous 30.0 30.0 30.0 30.0 30.0 30.0

TOTAL OPERATING 50.0 0.0 50.0 50.0 50.0 50.0 50.0 |

ICAPITAL EXPENDITURES | [ . [ | { [ i
[CHANGE IN REVENUES ( ) | [ [ | ] [ |

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

1105 APFC Receipts 50.0 50.¢ 50.0 50.0 50.0 50.0
TOTAL 50.0 0.0 50.0 50.0 50.0 50.0 50.0 |

Estimate of any current year (FY2009) cost: 30.0

POSITIONS

Fulktime

Part-time

Temporary

ANALYSIS:  (Attach a separate page if necessary)

This bill would require that APFC divest any securities of publicly traded companies that are directly held in actively or
passively managed separate {non-commingled) funds. This bill would also require that APFC send letters to managers
of actively traded commingled funds requesting that they consider divesting the listed securities. APFC is directed to
develop a divestment list: administrative cost of purchasing lists of publicly traded companies doing business in Sudan
from extemnal sources each year as part of research process totals $30.0. Active separate account managers have
stated that they will not charge customization fees. Stated customization charge in addition to regular management fees
for passive accounts (as of Jan 2009) of $20.0.

Prepared by:  Michael J. Burns Phone 907-796-1520
Division Alaska Permanent Fund Corporation Date/Time March

Approved by: Date

(Revised 9/10/2008 OMB} Page 1 of 1
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The government of Sudan nas been histaricaliy
responsive 10 €CaNOMIc pressure.

US sanctions declared in 1997 caused the Sudanese government to drop its support for terror and cooperate with the US
on counter-terrorism. The emerging Sudan divestment movement has already caught the attention of the Sudancse
government, which has spent considerable lime and energy attacking the campaign, even going so far as to purchase a six
page ad for more than $1 million in the New York Times (o counteract the divestment movement. Unlike isolated
countries that tend to shrug off sanctions, the Sudanese government is desperately trying to attract foreign investment.

Threats 1o these efforts are taken very seriously by Sudan.

Divestment makes genocide cosily.

Under current political and diplomatic pressure the Sudanese government incurs virually no cost for continuing its
genocide in Darfur, beyond further damage to its image in the West, Divestment, however, forces the Sudanese
government to pay a price for its refusal to restore peace and security to Darfur,

Widespread divesiment causes share price depreciation.

While the effect of divestment on offending companies’ share prices thus far remains unclear, the divestment movement
is spreading with enormous speed, both in the US and internationally. It is only a matter of time before enough assets
have been divested to actually make a substantial impact on share prices. There is precedent for share price depreciation
vis-3-vis a previous Sudan divesument campaign—Talistnan Energy's share price was estimated to have dropped roughly

& third on account of the divestment campaign against it

Foreign direct investraent enables the Sudanese government to carry out genocide in Darfur,

Recent increases in foreign direct investment in Sudan, particularly in the oil industry, have disproportionately benefited
Sudan's military and elite. Since oil was first extracted in 1999, Sudan’s military budget has more than doubled. It is
estimated that 70-80% of oil revenue is now funneled into Sudan’s military.

The Sudanese government is paying atenticn to the divestment meovement,

The Sudanese embassy authored a press release and an op-ed condemning divestment, and the Sudanese ambassador
actually spoke by phone with activists in an attempt to discourage divestment. The Sudanese government even tovk cut a
six-page ad in the New York Times this past March extoliing Sudan as a peaceful country worthy of foreign direct

investment,

Companies in Sudzn ere already resporiding to shareholder prossure.

CHC Helicopter Corporation, the world's Targest provider of helicopter services to the global offshore oil and gas industry
and previously a highly scrutinized company in Sudan, recently ceased all business operations in Sudan for the indefinite
“uture after substantial levels of inquiry from a range of concerned investors. Another firm operating in Sudan and an

| 5&P 500 company. Schiumberger. which provides oil-field services 1o the major oil consortiums in Sudan, has committed

" 1o reinforcing its existing outreach programs by implementing substantial humanilarian programs to reach marginalized

! populations in the country. .

Also this year, Rolls Royce PLC, which sells oil-engineering equipment, announced its decision to leave Sudan citing
"increasing international humanitarian concerns about the situation in Darfur.” Additionally, Swiss power giant ABB
. announced its decision to suspend all non-humanitarian operations in Sudan--a decision in which divestment played a
I partial role. Shortly thereafier, one of Germany's largest companies, Siemens, pledged to pull out of the country, also
citing the pressure created by divestment as a factor. N

SudanDyvostment orqg
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Some American firms exempted from US sanctions, including Xerox and 3M, have decided to curtail ail non-
humanitarian operations in the country. Companies have also begun to go so far as to list the divestment movement as a
potential concern on SEC filings. Finally, in a clear sign of concern, companies tied 1o Sudan have spent increasing
amounts on political contributions to Congressional leaders who are supporting Sudan divestment legislation.

Sudan divesimeni keeps the media focused on Dartur,

Divestment continues to keep Darfur in the public eye and sends a clear message to both the Federal government and the
international community that the crisis warrants attention. Additionally, the divestment campaign highlights the role that
foreign corporations and governments play in sustaining the genocidal policies of the government of Sudan. Coverage for
divestment has appeared in the New York Times, Wall Street Journal, Washington Post, Intemational Herald Tribune, LA
Times, BBC, Financial Times, NPR, Christian Science Monitor, and many other media outlets. See

www sudandivestment.org/inthene ws.asp for a representative listing,

Targeted Divestment: Supported by Foreign Policy and Financial Experts

Prominent foreign policy experts and think tanks which do not classically support blanket sanctions, including experts
from the Internatienal Crisis Group, Harvard University, the Heritage Foundation, and former UN Envoy to Sudan, Jan
Pronk, have all endorsed targeted sanctions, including divestment, on the Sudanese regime calling it a critical tool for
influencing the behavior of the Sudanese government and bringing long-term peace and security fo the region. In March
2007, the Associared Press reported that opposition leaders in Sudan have also expressed support for targeted sanctions
on the Khartoum government. Finally, a number of Sudan experts from around the globe have pointed to targeted
divestment as a financially prudent strategy for helping to stop genocide in Darfur.

Iisternational Crisds Group
“The [targeted Sudan divestment] campaign should be encouraged, including by naming and shaming
zompanies. and copied in other couniries.”

Raherta Cohon - Senior Advisor. The Broohings Instiiuiion

"In the view of some analysts, divestment campaigns may prove more effective than sanctions. Rolls Royce’s
withdrawal from Sudan this past year reportedly surprised the government and affected the import of needed
machine parts. The Sudanese government has publicly urged an end to divestment actions, underscoring the
potential sting of their impact.”

N ddanan Kighis Comuedi
"...the General Assembly should call upon all UN institutions and offices to abstain lrom entering into business
transactions with [foreign companies that have an adverse impact on the situation of human rights in Darfur].”

Toseph Ntighitz - Nolwt Prize Winmer and Uegsiee of 4 pthor (€ nllone
"The government does not have a heavy development agenda--it's not as though the government is busy building
schools in Darfur, 1t's a pretty clear case of this money being used against the government's own people.”

- .- N “o ! " e ) - . el . . . . b ot 5T .
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"[Sudancse offictals are] very worried about such sanctions. They get a Jot of money from these companies.”

A Caalition 13 Former Foropean, Canadinn, pod HY Foreigpe Minisioes

“1If by the end [of 2006). Mr Bashir still refuses or, more likely, continues pretending to agree one day and saying
no the next, he should pay a suff price. That price should include...measures 1o larget revenue from Sudan’s oil
sales.”

For a full report on the efficacy of targeted divestraent and compiele references, visit
www sudandivestment.org/position.asp.

A project of the Genocide Intervention Network .. e ey . s
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[ LEGISLATIVE RESEARCH R_EfORT

JANUARY 22, 2009 RerPORT NUMBER (09.096

DIVESTMENT OF QUALIFYING COMPANIES OPERATING IN SUDAN
FROM ALASKA PUBLIC FUNDS

By DaNIeEL LESH, LEGISLATIVE ANALYST

You asked about state economic sanctions against the government of Sudan via the divestment
of public assets in certain companies. Specifically, you asked for a review of relevant U.S. state
laws and a description of the potential effects of a “targeted divestment’ law on the State of
Alaska with respect to the Alaska Permanent Fund and other Alaska state funds.

SUMMARY

As of January 21%, 2009, at least 31 states have adopted or are considering impiementing
policies to divest state assets from Sudan, where the U.S. Congress has declared that genocide
is taking place. Twenty-seven of these states have enacted divestment policies. By our
calculation, as of December 31%, 2008, state investments totaling roughly $19.6 million would be
subject to divestment under legisiation currently introduced in Alaska (HB 5, HB 45, SB 37). If
any cone of these bills became law, divestment of these assets would be accomplished over an
18-month period and would incur additional administrative costs. The direct impacts of
divestment on the state's investment earnings, as well as on targeted companies, are debatabie,
but in both cases would likely be minimal.

STATUS OF STATE DIVESTMENT LEGISLATION

As of January 21%, 2009, at least 31 states have adopted or are considering implementing
policies lo divest state assets from Sudan, where the U.S. Congress has declared that genocide
is taking place.’ Lawmakers in 20 states have enacted laws that require state funds to divest
holdings in some or all companies operating in Sudan. Seven additional states have adopted

! Dala on state legisiation are fram Lexis.com and the Sudan Divesimenl| Task Force's chart of "Divestment
Statistics” (Attachment A}.

907 465-3991 Alaska Legislature State Capito!

907-465-3908 (fax} Legislative Research Services Juneau, AK 99801
w3 legis.stale. ak.us/faa/research/research php
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similar policies through their executive branches. Louisiana’s legislature has passed a law
encouraging divestment, but state officials do not appear to be following this recommendation.
Lawmakers in another three states are considering measures that address divestment from
Sudan. Please see Table 1 for details on Sudan divestment legislation in each of these states.

The laws and pending legislation listed in Table 1 generally follow one of two models. Of the 31
divestment policies, 21—including the policy proposed in Alaska—follow a targeted approach that
is applicable only to specific types of foreign companies operating in Sudan? A targeted
approach relies on the creation and maintenance of lists of companies that are deemed to be
supporting the genocide in Sudan. Most of the targeted companies participate in Sudan's oil
industry and pay taxes and royalties that fund the Sudanese government.

States that do not follow a targeted divestment approach prohibit investment in any company
operating in Sudan, though generally with an exception for humanitarian and various other types
of organizations. A number of states (Colorado, Florida, Georgia, Kentucky, Louisiana, Maryland,
and Missouri) have also included other countries, such as fran, North Korea, and Syria, in their

divestment policies.

On December 31%, 2007, President Bush signed the Sudan Accountability and Divestment Act,
which authorizes-—but does not require—state: and local governments to disassociate from
companies operating in Sudan and prohibits the granting of new federal contracts to those foreign

companies.

As you may know, no domestic companies are affected by state divestment laws, because U.S.
companies are prohibited from operating in Sudan by federal executive orders dating from 1997.2

2 Targeled divestment is advocated by the Sudan Divestment Task Force (SDTF}, a prominent organization in this
area. We include their model legislation as Altachment B and apply its provisions—which are substantially the same as
those introduced in Alaska—in this report.

? Executive Orders 13067 (1997), 13400 (2006), and 13412 (2006).
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Table 1: Status of State Legislation Related to Divestment of

Public Funds from Sudan

e Pending
State Citation Legislation

Targeted divestment measure
Alaska HB 5, HB 45, SB
Arizona Ariz. Rev. Stal. § 35-391 (2008)
California Cal. Gov. Code § 7513.6 {2007)
Colorado Colo. Rev. Stat. § 24-54.8 {2007)
Florida Fla. Stat. § 215.473 (2007)
Hawaii Act No. 192, Session Law 2007
Indiana Ind. Code. Ann. § 5-10.2-9
lowa lowa Code § 12F (2007)
Kansas Kan. Stat, Ann. § 744923 and 74-4960 (2007)
Massachusetts Chapter 151, Session Law 2007
Michigan Mich. Comp. Laws Ann. § 38.1133 (2008)
Minnesota Minn, Stat. § 11A,243 (2007)
Nebraska LB 140
New Hampshire N.H. Rev. Stat. Ann. § 100-D (2008)
New Mexico Executive Branch Policy
New York Executive Branch Policy
North Carolina N.C. Gen. Stat. § 147-86 (2008)
Ohio Executive Branch Policy
Scuth Carolina S.D. Codified Laws § 9-16-55 (2008)
Texas Tex. Govt Code Ann. § 806.001 (2007)
Vermont Executive Branch Policy

' Non-targeted (blanket) divestment measure
Georgia B HB 99
{llinois® 40 ill. Comp. Stat. 5/1-110.6 (2007)
Maine Me. Rev. Stat. Ann. tit, 5, § 1956 (2007}
Maryland Md. Code Ann. § 21-123.1 (2008)
Missoun Executive Branch Policy
New Jersey N.J. Stat, Ann. § 52:18A-89.9 (2007)
Oregon Or. Rev. Stat. § 293.811-817 (2006)
Non-binding measures encouraging divestment

Arkansas'® SCR 20 & Executive Branch Policy
Connecticut® Conn. Gen. Stat. § 3-21e (2007) & Executive Branch Policy
Louisiana La. Rev. Stal. Ann. § 11:312 (2007)

NOTES: Pending legistation in some states may nothave been captured by oursearch and this list shouid not be trealed as
exhaustive. (a) illinois' 2007 legisl&ion replaced the state's 2005 law, which was found unconstitutional. (b) Laws in Arkansa and

Conneclicut are nan-binding, but the states have divested significan! assets. SOURCES: { exis.com; Sudan Divestment Task
Force's "Divestment Statistics” chart { Attachment A).
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TARGETED DIVESTMENT OF ALASKA STATE FUNDS

The state of Alaska maintains invested assets totalling about $60 billion dollars.* Of these
investments, a small portion (about $20 million) would be subject to divestment under a targeted
approach.” As of December 31%, 2008, we calculate that a maximum of about $15.8 million in
Permanent Fund investments {about 0.05% of the $29.7 billion market value of the fund at that
time) wouid require divestment using the Sudan Divestment Task Force's list of targeted
companies {see Table 2). in addition, we identified about $3.8 miltion in other state assets that
would be targeted for divestment, using a list of holdings also current through December 31,

2008.

Tahle 2: Alaska Permanent Fund and Other State Stock
Holdings Subject to Divestment

Company l Market Value ] Country
Permanent Fund
China Petroleum (Petrochina) $ 14,353,173 |China
Dongfeng Automodile Company Limited $ 1,302,581 (China
Wartsila $ 93,466 |Finland
Lundin Petroleum $ 44 681 |Sweden
TOTAL FOR PERMANENT FUND $ 15,793,900

Other State Funds Managed by Division of Treasury

Alstom $ 1,596,456 [France
Abb [3 1,216,860 | Switzertand
Woartsila 3 987,127 |Fintand
TOTAL FOR OTHER STATE FUNDS $ 3,800,443

GRAND TOTAL $ 19,594,343

NOTES: Data currentas of December 31, 2008. Holdings subject to divestment determined using the Sudan Divestment Task
Force's (SDTF) divestment lists. Same of the stodks listed above may be indirect holdings in actively managed investment funds
which are exempt irom divestment under the SDTF targeted divesiment model applied in thisreport. W
SOURCES: Alaska Permanent Fund holdings obtained from the fund's website, hitp:/www apfc.org/. Data on stock holding si
other state funds obtained fram Pam Green, state comptrolier, Department of Revenue, {907) 485-3751.

* As of November 30", 2008—the most recent date for which these data are available—the state's investments
include the foliowing: the Alaska Permanent Fund ($28.9 billion); funds under the fiduciary responsibility of the Alaska
Retirement Management Board, including the Public Employees’ Retirement Syslem {$8.6 billion), Teachers' Relirement
System ($3.9 billion), Judicial Retirement System {$C.1 billion}, National Guard/Naval Militia Retirement System funds
($.02 billion), Supplemental Benefils System funds {($1.8 billion), and Alaska Deferred Compensation Plan funds ($0.4
bilticn); funds under ihe fiduciary responsibility of the Commissioner of the Departmeni of Revenue, including the General
Fund and other Non-segregated Investments (GeFONSI; $7.8 billion), Constifutional Budgel Reserve Fund {$6.1 billion),
and other funds ($1.3 billion; including the Public Schogl Trust Fund, Alaska Children’s Trust, Investment Loss Trust
fund, General Obligation Bonds, International Airports funds, Retiree Health Insurance Fund, Power Cosl Equalization
Endowment Fynd, illinois Creek Mine Restoration Fund, Permanen! Fund Dividend Fund, and Alaska Sport Fish
Construction Fund); and other state funds (30.2 biltion; including the University of Alaska Trust Fund, Alaska Student Loan
Corporation funds, Exxon Valdez Qil Spill lnvestment Fund, and Mental Health Trust Reserve Fund). Information on slale
funds obtained fram a Depariment of Revenue lable, which we include as Attachment C.

* Only the portions of funds with publicly-traded equity wouid be affected, which for these funds is typically a small
proportion of total invesiments. Furthermare, the targeted approach we apply here incivdes an exception for indirect
holdings in actively managed, commingled investment funds——the most difficult and expensive type of fund to customize.
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Under the targeted divestment bills currently under consideration in Alaska (HB 5, HB 45, SB 37),
divestment of the assets described in Table 2 would occur over an 18-month period following the
effective date of the legisiation. In the first step of the process, fund directors would be aillowed
90 days to compile and adopt a “scrutinized companies [ist” based on criteria and sources
outlined in the legisiation. Following adoption of the list, funds would be required to contact all
scrutinized companies in which they have direct holdings and allow them 90 days to change their
offending operations before becoming subject to divestment.® Within nine months of the adoption
of the “scrutinized companies list.,” funds would be required to complete the divestment of 50
percent of holdings in scrutinized companies. Within 15 months, 100 percent of holdings in
scrutinized companies would be required to be divested. Funds would not be required to divest
indirect, actively managed holdings. This timeframe is within that described by Alaska fund
managers as reasonable.’ Lastly, ongoing reporting requirements and the screening of future

investments would be required.

In conversations with our office roughly one year ago, the Alaska Permanent Fund and the state's
chief investment officer expressed reservations about divestment, citing increased administrative
costs and possible declines in fund performance.® We note, however, that divestment research
we reviewed, which ultimately argues against divestment, concludes that fund performance

changes are usually “negligible, and in most cases zero."

Due to the nature of the global investment marketplace, it is debatable, but unlikely, that the
divestment of Alaska public funds from targeted companies would have a direct, negative
economic impact on those companies. Cleary, however, divestment laws have drawn
considerable press altention and are a prominent factor in the ongoing debate regarding public

response to the genocide occurring in Sudan.

I hope you find this information to be useful. Please do not hesitate to contact us if you have
questions or need additional information.

® Under the divesiment models outlined in HB 5 and SB 37, fund directors would alsa be required to contact mutual
fund managers managing indirect assels targeted for divestment and held by state funds. In this communication, state
fund directors would be required to request consideration that such mutual fund managers divest targeted companies

. from their applicable portfolios, or create an alternative fund portfolio without haldings in targeted companies.

7 Persanal correspondence in January 2008 with Laura Achee, research and communications liaison, Alaska
Permanent Fund Corparation, {907) 796-1522. Ms. Achee staled that most of the assets could be divested in several
weeks. However, managers of two accounts that do not allow customization would have to be replaced, a process which
generally requires several months, In a January 2008 conversation, Gary Bader, chief investment officer, Alaska
Department of Revenue, (907) 465-4399, described a simitar process, including the necessity o review contracts with
seven asset account managers hired hy the Alaska Retirement Management Board.

® Ms, Achee, research and communications liaisan, Alaske Permanent Fund Corporation, expressed concern thal
new manager searches could yield managers that do nel perform as well as current managers. Cveralt, in her view,
divestment "would have a dampening effect on the Permanent Fund to some degree, without any guarantee that the
actions would bring about the desired result in the targeted country.” Gary Bader, chief investment officer, Alaska
Depariment of Revenue, expressed his belief thal Alaska funds would likely perform substantially worse after divestiment.

* See page 6 of “Should Public Plans Engage in Sccial Investing?,” a publication of the Center for Retirement
Research at Boston Coliege (Attachment D}, for a description of empirical research on the impacts of divestment on fund

performance.
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SARAH PALIN, GOVERNOR
333 Willoughby Avenue, 11* Floor
P.0. Box 110400

Juneau, Alaska 99811-0405

Phone: (907) 465-2300

Fax: (907) 465-2394

State of Alaska

Department of Revenue
Administrative Services Division

April 3, 2009

The Honorable Linda Menard

Chair, Senate State Affairs Committee
Alaska State Legislature

State Capitol, Room 9

Juneau, AK 99801

Dear Senator Menard:

I respectfully request a hearing to be scheduled for Senate Bill 37 that was passed out of the Senate
World Trade, Technology and Innovation Committee on April 2 and is now in Senate State Affairs
Committee for consideration. Although this is Senator French’s legislation, the Department of Revenue
is working with the senator’s office on this subject and understands that a committee substitute will be
requested to address some of the investment concerns of the Department of Revenue.

This bill relates to certain investments of the Alaska permanent fund, the state’s retirement
systems, the State of Alaska Supplemental Annuity Plan, and the deferred compensation program
for state employees in companies that do business in Sudan, and restricting those investments. This
bill requires the fiduciaries of state investment funds to divest of investments in publicly traded
companies that conduct business operations or have direct investments in business operations in
Sudan, as defined by the federal Sudan Divestment and Accountability Act of 2007, P.L. 110-174.

If the Committee requires any additional information, please contact me.
Sincerely,
2 aisduk

Ginger Blaisdell
Director
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htip://www.benferencz org/

Benjamin B. Ferencz

Beginning in 1945 with his prosecution of war criminals during the Nuremberg War
Crimes Tribunal, the work of Benjamin Ferencz has long focused on issues of
internattonal criminal justice and world peace. A strong supporter of the International
Criminal Court, Mr. Ferencz advocates steps to replace the “rule of force with the rule of
law.”

This website is devoted to his life's work - from transcripts of the Nuremberg hearings to
his more recent writing and lectures dealing with the current questions confronting the .
world.

http://www.benferencz.org/index. php?id=4&article=1

Prepublication: Ending Impunity for the Crime of Aggression

By Benjamin B. Ferencz

published: September 2009

source: Prepublication draft of article expected to be published in Case Western Journal
of International Law, Fall 2009

ABSTRACT: Jurisdiction of thefInternational Criminal Courtfover the crime of
aggression has been deferred for Téasons that are not persuasive. Aggression has already

been adequately defined. The UN Security Council and the International Criminal Court
are linked by the existing ICC Statute adopted in Rome. Compromises already reflected
in the Rome Statute will be difficult to revise by new amendments. Ambiguities are best
resolved by ICC Judges. Nuremberg’s condemnation of “the supreme international
crime” should not be repudiated. The TCC must be enabled to deter aggressions by
bringing transgressors to justice.

AGGRESSION HAS ALREADY BEEN ADEQUATELY DEFINED
(1) From Nuremberg in 1946 to Rome in 1998

The International Military Tribunal at Nuremberg (IMT), composed of esteemed judges
from the United Kingdom, France, the Soviet Union and the United State, acknowledged
that ex post facto punishment was abhorrent to the law of all civilized nations. They
observed that the general principles of justice should be respected but not followed
blindly.

The tribunal was explicit that declaring aggression to be "the supreme international
crime” was not an exercise of arbitrary power on the part of the victors, as has often been
alleged, but the reflection of an evolutionary process that had evolved after countless
millions of people had been killed in brutal warfare. "To assert that it is unjust to punish
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those who 1n defiance of treaties and assurances have attacked neighboring states without
warning is obviously untrue, for in such circumstances the attacker must know that he is
doing wrong, and so far from it being unjust to punish him, it would be unjust if his
wrong were allowed to go unpunished.” [1] "This law is not static”, said the Tribunal,
"but by continual adaptation follows the needs of a changing world." [2]

Article 6 of the Nuremberg Charter defined Crimes Against Peace as "planning,
preparation, initiation or waging of a war of aggression, or a war in violation of
international treaties, agreements or assurances, or parhcnpatlon in a common plan or
conspiracy for the accompllshment of any of the foregoing.” [3]

This broad definition was the basis for war crimes trials in Tokyo and elsewhere. [4] The
Nuremberg Charter and Judgment were adhered to by 19 more nations and unanimously
affirmed by the first General Assembly of the United Nations. [5] U.S. Supreme Court
Justice Robert H. Jackson, in his Opening Statement said, "We must never forget that the
record on which we judge these defendants today is the record on which history will
Jjudge us tomorrow. To pass these defendants a poisoned chalice is to put it to our own
lips as well". [6] Jackson made clear that if law is to serve a useful purpose "it must
condemn aggressions by any other nations, including those who sit here now in
Judgment."

To help implement its plan for a criminal code to be enforced by an international criminal
court, the U.N. General Assembly appointed Special Committees on the Question of
Defining Aggression. The definition of aggression was reached by consensus as an
integrated and indivisible package and approved by the General Assembly in 1974 as
Resolution 3314. Agreement was made possible by a number of rather vague '
compromises and exculpating clauses of such creative ambiguity that nations with
opposing views could interpret its contradictions to support their own political objectives.
[7] The consensus definition began with a generic declaration that "Aggression is the use
of armed force by a State against the sovereignty, territorial integrity or political
independence of another State, or in any other manner inconsistent with the Charter of
the U.N.”” Obvious illustrations, such as invasion, military occupation, bombardment,
blockade or attack were listed, but it was stipulated that the Security Council could
determine that these prima facie indicators were not aggression and that other acts were
aggression. (Italics added.) Tt was left to the Council to decide whether any act of a state
was aggression or not.

http://www.ratical.org/ratville/CAH/Ferencz htm!

You wrote this letter because you believe that we have a choice between whether our
country chooses to resolve disputes on the battlefield or in the courtroom. In other words,
law versus war. Is that correct?

Ferencz:

Yes. I prefer law to war under all circumstances.
Clark:




And so how does that apply to this particular case in the aftermath of the terrorist attacks?

Ferencz:
What has happened here is not war in its traditional sense. This is clearly a crime against
humanity. War crimes are crimes which happen in war time. There is a confusion there.
This 1s a crime against humanity because it is deliberate and intentional killing of large
¥ numbers of civilians for political or other purposes. That is not tolerable under the
international systems. And it should be prosecuted pursuant to the existing laws.

Clark:

So I want to get into that prosecution in just one moment. But first, do you think that the
talk of retaliation is not a legitimate response to the death of 5,000 people?

Ferencz:
It is never a legitimate response to punish people who are not responsible for the wrong
done.
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- SENATE COMMITTEE REPOR"

DATE: 4/3/09 FURTHER:

DATE TURNED
IN TO OFFICE: 4! 4 l 04

State Affairs Committee considered SENATE BILL NOQ. 37

SB 37 DIVEST INVESTMENTS IN SUDAN
"An Act relating to certain investments of the Alaska permanent fund, the state's retirement systems, the
State of Alaska Supplemental Annuity Plan, and the deferred compensation program for state employees in
companies that do business in Sudan, and restricting those investments.”

and recommends:

_ SENATE BILL:
[ be replaced with [ ]SCS or[uﬂ:s sB 3) ( S774_ ) |t 1 Same Tite
: : [ ] New Title
[ ] adopt previous [ ]SCSor[ ]Cs __ (S FORTHloM VG )
_ . HOUSE BILL:
[ ] attached amendment(s) [ ] Same Title
[ ] Technical Title
Change
[ ] adopt Letter of Intent [ ] New Title w/
[ ] further referral to Committee SCR#____
PREVIOUS FISCAL NOTE(S):
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