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REPRESENTATIVE PAUL SEATON

INTERIM ADDRESS
345 W, Stedling Highway
Homer, Alaska 99603
(W07) 235-2921
Fax: (907) 235-4008
1-800-665-2689

ALASKA STATE LEGISLATURE
House District 35

Sponsor Statement
HJR 22

HIJR 22 urges the U.S. Senate to ratify the United Nations Convention on the Law of the
Sea (“Law of the Sea treaty™). This resolution will help Alaska’s Senate delegation bring
the Law of the Sea treaty to the Senate floor for a vote on ratification. Ratification of this
treaty is important to protect U.S. interests concerning the use and development of the
high seas off Alaska.

The Law of the Sea treaty governs many aspects of oceans, such as mapping, state area
control, environmental control, marine scientific research, economic and commercial
activities, transfer of technology and the settlement of disputes relating to ocean matters.

150 countries are signatories to the treaty, including all of the arctic nations with the
exception of the United States.

According to the office of U.S. Senator Lisa Murkowski, a resolution from the Alaska
State Legislature would be helpful as she works this late spring or early summer to get a
ratification vote to the Senate Floor. U.S. participation in the Law of the Sea Treaty was
approved in 1994 by President Clinton after work was done on portions of the treaty to
address concerns raised by President Reagan. The Bush Administration actively
supported Senate ratification of the treaty. Among other entities on the record supporting
ratification are the United States Coast Guard, the Department of the Navy, Governor
Sarah Palin, The State Department, the Joint Chiefs of Staff, AT&T, The American
Petroleum Institute, The International Association of Drilling Contractors, and the
National Oceans Industries Association. '

The U.S. is now the only arctic nation that is not a signatory to the treaty. Under the
treaty, member nations can claim an exclusive economic zone (EEZ) to 200 miilcs, with
sovereign rights to explore, develop, and manage the resources within that zone. A claim
can extend beyond the 200 mile limit if a connection can be proven that the nation’s
continental shelf extends beyond 200 miles. Tt is estimated that the northern seabed off

Alaska and beyond the 200 mile limit could be as large as the state of California.

hitp//www . RepPaulSeaton.com
Email: Rep_Paul_Seaton@legis.state.ak.us




Key features of the Law of the Sea treaty include the following:

. Coastal States exercise sovereignty over their territorial sea which may not
exceed 12 nautical miles; foreign vessels are allowed "innocent passage”
through those waters;

o Ships and aircraft of all countries are allowed "transit passage" through
straits used for international navigation; States bordering the straits can
regulate navigational and other aspects of passage;

. Coastal States have sovereign rights in the 200-nautical mile EEZ with
respect to natural resources and certain economic activities, and exercise
jurisdiction over marine science research and environmental protection;

. All other States have freedom of navigation and over flight in the EEZ, as
well as freedom to lay submarine cables and pipelines;
. All States enjoy the traditional freedoms of navigation, overflight,

scientific research and fishing on the high seas; they are obliged to adopt, or

cooperate with other States in adopting, measures to manage and conserve

living resources; :
. States are bound to prevent and control marine pollution and are liable for

damage caused by violation of their international obligations to combat such
pollution;
. All marine scientific research in the EEZ and on the continental shelf is

subject to the consent of the coastal State, but in most cases they are obliged
to grant consent to other States when the research is to be conducted for
peaceful purposes and fulfils specified criteria;

° States Parties are obliged to settle by peaceful means their disputes
concerning the interpretation or application of the Convention;
. Disputes can be submitted to the International Tribunal for the Law of the

Sea established under the Convention, to the International Court of Justice, or
to arbitration. Arbitration is also available and, in certain circumstances,
submission to it would be compulsory. The Tribunal has exclusive jurisdiction
over deep seabed mining disputes.

The State of Alaska has much to gain from controlling development in the waters

adjacent to our 200 mile EEZ and much to lose if we are the only arctic nation not to
extend our ocean boundaries. '
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Subject: FW: Law of the Sea

From: Fuglvog, Arne (Murkowski) [mailto:Arne_Fuglvog@murkowski.senate.gov)
Sent: Thursday, March 19, 2009 7:33 AM

To: Louie Flora

Subject: RE: Law of the Sea

Members of the House State Affairs Committee,

| am writing in support of HJR 22, A resolution urging the United States Senate to ratify the United Nations
Convention on the Law of the Sea. This resolution will be heipful to Senator Lisa Murkowski and Senator Mark
Begich as they work to bring the Treaty to the floor for Senate consideration.

| recognize there are still some concerns that remain, in regards to the Treaty and | ask that the commiltee
members thoroughly research the facts. | believe you will find that the concerns about detrimental affects to the
United States are unfounded.

| believe that the strong support from members of all branches of the United States military, including national
intelligence; former Secretaries of State; former Joint Chiefs of Staff, the oil and gas industry, shipping
companies, telecommunication, offshore mining interests, commercial and recreational fishing groups, and
environmental organizations is a testament to the benefits that ratifying the Convention offers the United States,
including enhancing our nation's economic security. Otherwise, you simply would not have support from such a
diverse and broad group of interests.

| encourage you to support HJR 22 in your committee and by the Legislature of the State of Alaska.
Sincerely,
Arne Fuglvog

Legislative Assistant for Natural Resources
Senator Lisa Murkowski

4/11/2009
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Maritime jurisdiction and boundaries in the Arctic region
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Maritime jurisdiction and bourdaries in the Arctic region

Notes

1. The depicted potential areas of continental shelf beyond 200 nautical miles {(nm) for Canada, Denmark and the USA are theoretical
maximum claims assuming that none of the states claims continental shelf beyond median lines with neighbouring states where
maritime boundaries have not been agreed. In reality, the claimable areas may fall well short of the thegretical maximums
(see the summary of the definition of the outer limit of the continental shelf below). It is also possible that one or more states will
claim areas beyond the median lines.

Where the continental margin of a coastal state extends beyorid 200 nm from the state’s territorial sea baseline, the outer limit of
the continental shelf is defined with reference to two sets of points: (i} points 60 nm from the foot of the continental slope; (ii)
points at which the thickness of sedimentary rocks is at least 1% of the shortest distance from the points in question to the foot of
the continental slope. The outer limit of the continental shelf is defined by a series of straight lines (not exceeding 60 nm in length)
connecting the seawardmost of the points in the two sets described abeve. This map does not attempt to depict such lines, which
can only be identified with precision through bathymetric and seismic surveys. However, it is possible to depict the “cut-off’ limit
beyond which states may not exercise continental shelf jurisdiction regardless of the location of the foot of the continental slope
and the thickness of sediment seaward of that point. The cut-off limit is the seawardmost combination of twe lines: (i) a line 350
nm from the state’s territorial sea baseline; (ii) a line 100 nm seaward of the 2,500 metre isobath. Both the 350 nm line and (where
it runs seaward of the 350 nm line) the 2,500 m + 100 nm lines are depicted on the map. The 2,500 m + 100 nm line is derived
from the US National Geophysical Data Ceater’s etopo2 bathymetry dataset.

2. The depicted claims of Denmark and Iceland to continental shelf beyond 200 nm in the northeast Atlantic Ocean are defined in the
“Agreed Minutes on the Delimitation of the Continental Shelf beyond 200 Nautical Miles between the Faroe Islands, lceland and Norway
in the Southern Part of the Banana Hole of the Northeast Atlantic™ of 20 September 2006. The agreed division of the continentai shelf in
this area is subject to cenfirmation by the Comumission on the Limits of the Continental Shelf (CLCS) that there is a continuous
continental shelf in the area covered by the agreement. Neither Denmark nor fceland has yet made a submission to the CLCS.

3. An executive summary of Norway's submission to the CLCS of 27 November 2006 is available at http://www.un.org/Depts/los/
cles_new/submissions_files/nor06/nor_exec sum.pdf. The Commission has yet to respond to Norway’s submission.

4, Maps and coordinates defining the area covered by Russia’s submission to the CLCS of 20 Decerber 2001 are available at
http://www.un.org/Depts/los/cles_new/submissions_files/submission_rus.htm. The Commission asked Russia to revise its
submission relating to its continental shelf in the Arctic Ocean.

5. Norway and the Soviet Union agreed a partial maritime boundary in Varangerfjord in 1957 but disagree on the alignment of their
maritime boundary in the Barents Sea: Norway claims the boundary should follow the median line, while Russia seeks a ‘sector’
boundary extending due north (but deviating around the 1920 Svalbard Treaty area). As the Barents Sea is an important fishery for
both states, in January 1978 the two governments agreed on a fishing regime in the so-called “Grey Zone", a 19,475 nm?* area
covering 12,070 nm? of overlapping EEZ claims, 6,588 nm? of undisputed Norwegian EEZ and 817 nm? of undisputed Russian
EEZ. Within the Grey Zone Norway and Russia have jurisdiction over their own fishing vessels.

6. Canada argues that the maritime boundary in the Beaufort Sea was delimited in the 1825 treaty between Great Britain and Russia
defining the boundary between Alaska and the Yukon as following the 141° W meridian “as far as the frozen ocean”, The USA
argues that no mantire boundary has yet been defined and that the boundary should follow the median line between the two
coastlines. The area of overlap between the two claims is more than 7,000 nm?,

7. Under a treaty signed in February 1920, Norway has sovereignty over the Svalbard archipelago and all islands between latitudes
74° and 81° north and longitudes 10° and 35° east. However, citizens and companies from all treaty nations enjoy the same right of
access to and residence in Svalbard. Right to fish, hunt or undertake any kind of maritime, industrial, mining or trade activity are
granted to them all on equal terms, All activity is subject to the legistation adopted by Norwegian authorities, but there may be no
preferential treatment on the basis of nationality. Norway is required to protect Svalbard’s natural environment and to ensure that
no fortresses or naval bases are established. 39 countries are currently registered as parties to the Svalbard treaty.

o

. The Eastern Special Area lies more than 200 nm from the baseline of the USA but less than 200 nm from the baseline of Russia.
Under the June 1990 boundary agreement between the two states, the Soviet Union agreed that the USA should exercise EEZ
Jurisdiction within this area. A second Eastern Special Area and a Western Special Area (in which the opposite arrangement
applies) were established adjacent to the boundary south of 60° north. The agreement has yet to be ratified by the Russian
parliament but its provisions have been applied since 1990 through an exchange of diplomatic notes.

Agreed maritime boundaries
Canada-Denmark {Greenland): continental shelf boundary agreed 17 December 1973,
Denmark (Greenland)-Iceland: continental shelf and fisheries boundary agreed 11 November 1997.

Denmark {Greenland)-Norway (Jan Mayen): continental shelf and fisheries boundary agreed 18 Decernber 1995 following
adjudication by the International Court of Justice.

Denmark (Greenland)-iceland-Norway (Jant Mayen) tripoint agreed 11 November 1997.
Denmark {Greenland)-Norway (Svalbard): continental shelf and fisheries boundary agreed 20 February 2006.

Iceland-Norway (Jan Mayen): fisheries boundary following the 200 nm limit of Iceland's EEZ agreed 28 May [980; continental shelf
Joint zone agreed 22 October 1981 following the report of the Conciliation Commission.

Russia-USA: single maritime boundary agreed 1 June 1990 (see also note 8).

Updatad: 24 July 2008
{
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Figure 2: Eight regions (in red) adjacent to the United States and its dependences,
where there likely exists extended continental shelf (ECS) beyond 200 nautical miles (in
blue) identified by Mayer et al.(2002), The compilation and analysis of data relevant to

a U.S. Claim under the United Natigns Law of the Sea Article 76: A Preliminary Report.
The regions presented in this figure are the result of an academic study, do not
represent a formal position of the United States, and are without prejudice to any rights
that the United States has with respect to its continental shelf.

US Department of State @
Extended Continentel Shelf Project
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Arctic Meltdown

The Economic and Security
Implications of Global Warming

Scott G. Borgerson

THe Arcric OcEAN is melting, and it is melting fast. This past
summer, the area covered by sea ice shrank by more than one million
square miles, reducing the Arctic icecap to only half the size it was
50 years ago. For the first time, the Northwest Passage—a fabled sea
route to Asia that European explorers sought in vain for centuries—
opened for shipping. Even if the international community manages
to slow the pace of climate change immediately and dramatically, a
certain amount of warming is irreversible. It is no longer a matter of if,
but when, the Arctic Ocean will open to regular marine transportation
and exploration of its lucrative natural-resource deposits.

Global warming has given birth to a new scramble for territory and
resources among the five Arctic powers. Russia was the first to stake its
claim in this great Arctic gold rush, in 2001. Moscow submitted a claim
to the United Nations for 460,000 square miles of resource-rich Arctic
waters, an area roughly the size of the states of California, Indiana,
and Texas combined. The UN rejected this ambitious annexation, but
last August the Kremlin nevertheless dispatched a nuclear-powered
icebreaker and two submarines to plant its flag on the North Pole’s sea
floor. Days later, the Russians provocatively ordered strategic bomber
flights over the Arctic Ocean for the first time since the Cold War. Not

to be outdone, Canadian Prime Minister Stephen Harper announced

Scort G. BorgErson is International Affairs Fellow at the Council on

Foreign Relations and a former Lieutenant Commander in the U.S.
Coast Guard.

[63]
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NASA

The Arctic icecap, September 2001

funding for new Arctic naval patrol vessels, a new deep-water port,
and a cold-weather training center along the Northwest Passage.
Denmark and Norway, which control Greenland and the Svalbard
Islands, respectively, are also anxious to establish their claims.
While the other Arctic powers are racing to carve up the region,
the United States has remained largely on the sidelines. The U.S.
Senate has not ratified the un Convention on the Law of the Sea
(uncLos), the leading international treaty on maritime rights, even
though President George W. Bush, environmental nongovernmental
organizations, the U.S. Navy and U.S. Coast Guard service chiefs,
and leading voices in the private sector support the convention. As
a result, the United States cannot formally assert any rights to the
untold resources off Alaska’s northern coast beyond its exclusive
economic zone—such zones extend for only 200 nautical miles from
each Arctic state’s shore—nor can it join the UN commission that
adjudicates such claims. Worse, Washington has forfeited its ability
to assert sovereignty in the Arctic by allowing its icebreaker fleet to
atrophy. The United States today funds a navy as large as the next
17 in the world combined, yet it has just one seaworthy oceangoing
icebreaker—a vessel that was built more than a decade ago and that
is not optimally configured for Arctic missions. Russia, by comparison,
has a fleet of 18 icebreakers. And even China operates one icebreaker,
despite its lack of Arctic waters. Through its own neglect, the world’s

[64] FOREIGN AFFAIRS - Volume 87 No. 2
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NASA

The Arctic icecap, September 2007

sole superpower—a country that borders the Bering Strait and possesses
over 1,000 miles of Arctic coastline—has been left out in the cold.
Washington cannot afford to stand idly by. The Arctic region is
not currently governed by any comprehensive multilateral norms and
regulations because it was never expected to become a navigable water-
way or a site for large-scale commercial development. Decisions
made by Arctic powers in the coming years will therefore profoundly
shape the future of the region for decades. Without U.S. leadership
to help develop diplomatic solutions to competing claims and potential
conflicts, the region could erupt in an armed mad dash for its resources.

GO NORTH, YOUNG MAN

Tue ArcrTic has always experienced cooling and warming, but the
current melt defies any historical comparison. It is dramatic, abrupt, and
directly correlated with industrial emissions of greenhouse gases. In
Alaska and western Canada, average winter temperatures have increased
by as much as seven degrees Fahrenheit in the past 60 years. The results
of global warming in the Arctic are far more dramatic than elsewhere
due to the sharper angle at which the sun’s rays strike the polar region
during summer and because the retreating sea ice is turning into open
water, which absorbs far more solar radiation. This dynamic is creating

a vicious melting cycle known as the ice-albedo feedback loop.

FOREIGN AFFAIRS - March /April 2008 [65]



4926

Arctic Energy Resources
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Each new summer breaks the previous year's record. Between 2004
and 2005, the Arctic lost 14 percent of its perennial ice—the dense,
thick ice that is the main obstacle to shipping. In the last 23 years,
41 percent of this hard, multiyear ice has vanished. The decomposition
of this ice means that the Arctic will become like the Baltic Sea,
covered by only a thin layer of seasonal ice in the winter and therefore
fully navigable year-round. A few years ago, leading supercomputer
climate models predicted that there would be an ice-free Arctic during
the summer by the end of the century. But given the current pace of
retreat, trans-Arctic voyages could conceivably be possibie within
the next five to ten years. The most advanced models presented at the

[66] FOREIGN AFFAIRS - Valume 87 No. 2
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Arctic Meltdown

2007 meeting of the American Geophysical Union anticipated an
ice-free Arctic in the summer as carly as 2013.

The environmental impact of the melting Arctic has been dramatic.
Polar bears are becoming an endangered species, fish never before
found in the Arctic are migrating to its warming waters, and thawing
tundra is being replaced with temperate forests. Greenland is experi-
encing a farming boom, as once-barren soil now yields broceoli, hay, and
potatoes. Less ice also means increased access to Arctic fish, timber,
and minerals, such as lead, magnesium, nickel, and zinc—not to mention
immense freshwater reserves, which could become increasingly valuable
in a warming world, If the Arctic is the barometer by which to measure
the earth’s health, these symptoms point to a very sick planet indeed.

Ironically, the great melt is likely to yield more of the very com-
modities that precipitated it: fossil fuels. As oil prices exceed $100 a
barrel, geologists are scrambling to determine exactly how much oil
and gas lies beneath the melting icecap. More is known about the
surface of Mars than about the Arctic Ocean’s deep, but early returns
indicate that the Arctic could hold the last remaining undiscovered

hydrocarbon resources on earth. The U.S.
GeologicaI'Survey and.the Norwegian com-  The Arctic could
pany StatoilHydro estimate that the Arctic

holds as much as one-quarter of the world’s hold the last
remaining undiscovered oil and gas deposits. great undiscovered
Some Arctic wildcatters believe this esti- hvd b

mate could increase substantially as more is ydrocarbon
learned about the region’s geology. The Arctic  resources on earth.
Ocean’s long, outstretched continental shelf

is another indication of the potential for commercially accessible offshore
oil and gas resources. And, much to their chagrin, climate-change
scientists have recently found material in ice-core samples suggesting
that the Arctic once hosted all kinds of organic material that, after
cooking under intense seabed pressure for millennia, would likely
produce vast storehouses of fossil fuels.

The largest deposits are found in the Arctic off the coast of Russia.
The Russian state-controlled oil company Gazprom has approxi-
mately 113 trillion cubic feet of gas already under development in the
fields it owns in the Barents Sea. The Russian Ministry of Natural

FOREIGN AFFAIRS - March /April 2008 [67]
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Scott G. Borgerson

Resources calculates that the territory claimed by Moscow could
contain as much as 586 billion barrels of oil—although these deposits
are unproven. By comparison, all of Saudi Arabia’s current proven oil
reserves—which admittedly exclude unexplored and speculative
resources—amount to only 260 billion barrels. The U.S. Geological
Survey is just now launching the first comprehensive study of the
Arctic’s resources. The first areas to be studied are the 193,000-square-
mile East Greenland Rift Basins. According to initial seismic readings,
they could contain g billion barrels of oil and 86 trillion cubic feet
of gas. Altogether, the Alaskan Arctic coast appears to hold at least
27 billion barrels of oil.

Although onshore resources, such as the oil in Alaska’s Arctic National
Wildlife Refuge, have dominated debates about Arctic development
in Washington, the real action will take place offshore, as the polar ice
continues to retreat. An early indication of the financial stakes and
political controversies involved is a lawsuit that was filed against
Royal Dutch/Shell in the U.S. Ninth Circuit Court. Filed jointly by
an unusual alliance of environmental groups and indigenous whalers,
the case has held up the development of Shell’s $8o million leases
in the newly accessible Beaufort Sea, off Alaska’s northern coast. By
2015, such offshore oil production will account for roughly 40 percent
of the world’s total. The Alaskan coast might one day look like the
shores of Louisiana, in the Gulf of Mexico, lit up at night by the millions
of sparkling lights from offshore oil platforms.

POLAR EXPRESS

AN EVEN GREATER prize will be the new sea-lanes created by the
great melt. In the nineteenth century, an Arctic seaway represented
the Holy Grail of Victorian exploration, and the seafaring British
Empire spared no expense in pursuing a shortcut to rich Asian markets.
Once it became clear that the Northwest Passage was ice clogged and
impassable, the Arctic faded from power brokers’ consciousness.
Strategic interest in the Arctic was revived during World War I and
the Cold War, when nuclear submarines and intercontinental missiles
turned the Arctic into the world’s most militarized maritime space,
but it is only now that the Arctic sea routes so coveted by nineteenth-

[68] FOREIGN AFFAIRS - Folume 87 No. 2
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century explorers are be-
coming a reality.

The shipping shortcuts
of the Northern Sea Route
(over Eurasia) and the
Northwest Passage (over
North America) would
cut existing oceanic tran-
sit times by days, saving
shipping companies—not
to mention navies and
smugglers—thousands of
miles in travel. The North-
ern Sea Route would re-
duce the sailing distance
between Rotterdam and
Yokohama from 11,200
nautical miles—via the
current route, through the
Suez Canal—to only 6,500
nautical miles, a savings
of more than 40 percent.
Likewise, the Northwest
Passage would trim a voy-
age from Seattle to Rot-
terdam by 2,000 nautical
miles, making it nearly
25 percent shorter than
the current route, via the
Panama Canal. Taking into
account canal fees, fuel
costs, and other variables
that determine freight
rates, these shortcuts could
cut the cost of a single
voyage by a large con-
tainer ship by as much as

Arctic Shipping Shortcuts

Northwest Passage: 7,000 nautical miles

Current route: 9,000 nautical miles

Northern Sea Route: 6,500 nautical miles
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20 percent—from approximately $17.5 million to $14 million—saving
the shipping industry billions of dollars a year. The savings would be
even greater for the megaships that are unable to fit through the
Panama and Suez Canals and so currently sail around the Cape of
Good Hope and Cape Horn. Moreover, these Arctic routes would
also allow commercial and military vessels to avoid sailing through
politically unstable Middle Eastern waters and the pirate-infested
South China Sea. An Iranian provocation in the Strait of Hormug,
such as the one that occurred in January, would be considered far less
of a threat in an age of trans-Arctic shipping.

Arctic shipping could also dramatically affect global trade pat-
terns. In 1969, oil companies sent the §.8. Manhattan through the
Northwest Passage to test whether it was a viable route for moving
Arctic oil to the Eastern Seaboard. The Manhattan completed the
voyage with the help of accompanying icebreakers, but oil companies
soon deemed the route impractical and prohibitively expensive and
opted instead for an Alaskan pipeline. But today such voyages are
fast becoming economically feasible. As soon as marine insurers
recalculate the risks involved in these voyages, trans-Arctic shipping
will become commercially viable and begin on a large scale. In an
age of just-in-time delivery, and with increasing fuel costs eating
into the profits of shipping companies, reducing long-haul sailing
distances by as much as 40 percent could usher in a new phase of
globalization. Arctic routes would force further competition between
the Panama and Suez Canals, thereby reducing current canal tolls;
shipping chokepoints such as the Strait of Malacca would no longer
dictate global shipping patterns; and Arctic seaways would allow
for greater international economic integration. When the ice recedes
enough, likely within this decade, a marine highway directly over
the North Pole will materialize. Such a route, which would most
likely run between Iceland and Alaska’s Dutch Harbor, would
connect shipping megaports in the North Atlantic with those in
the North Pacific and radiate outward to other ports in a hub-and-
spoke system. A fast lane is now under development between the
Arctic port of Murmansk, in Russia, and the Hudson Bay port of
Churchill, in Canada, which is connected to the North American
rail network.

[70] FOREIGN AFFAIRS ' Volume 87 No.2
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Aretie Meltdown

In order to navigate these opening sea-lanes and transport the
Arctic’s oil and natural gas, the world’s shipyards are already building
ice-capable ships. The private sector is investing billions of dollars
in a fleet of Arctic tankers. In 2005, there were 262 ice-class ships in
service worldwide and 234 more on order. The oil and gas markets are
driving the development of cutting-edge technology and the construction
of new types of ships, such as double-acting tankers, which can steam
bow first through open water and then turn around and proceed stern
first to smash through ice. These new ships can sail unhindered to the
Arctic’s burgeoning oil and gas fields without the aid of icebreakers.
Such breakthroughs are revolutionizing Arctic shipping and turning
what were once commercially unviable projects into booming businesses.

THE COMING ANARCHY

DEsPITE THE melting icecap’s potential to transform global shipping
and energy markets, Arctic issues are largely ignored at senior levels
in the U.S. State Department and the U.S. National Security Council.
The most recent executive statement on the Arctic dates to 1994 and
does not mention the retreating ice. But the Arctic’s strategic location
and immense resource wealth make it an important national interest.
Although the melting Arctic holds great promise, it also poses grave
dangers. The combination of new shipping routes, trillions of dollars
in possible oil and gas resources, and a poorly defined picture of state
ownership makes for a toxic brew.

The situation is especially dangerous because there are currently
no overarching political or legal structures that can provide for the
orderly development of the region or mediate political disagree-
ments over Arctic resources or sea-lanes. The Arctic has always
been frozen; as ice turns to water, it is not clear which rules should
apply. The rapid melt is also rekindling numerous interstate rivalries
and attracting energy-hungry newcomers, such as China, to the
region. The Arctic powers are fast approaching diplomatic gridlock,
and that could eventually lead to the sort of armed brinkmanship
that plagues other territories, such as the desolate but resource-
rich Spratly Islands, where multipie states claim sovereignty but no
clear picture of ownership exists.

FOREIGN AFFAIRS - March/April 2008 [71]




Scott G. Borgerson

There are few legal frameworks that offer guidance. The Arctic
Council does exist to address environmental issues, but it has remained
silent on the most pressing challenges facing the region because the
United States purposefully emasculated it

Diplomatic gridlock at birth, in 1996, by prohibiting it from ad-

. dressing security concerns. Many observers
could lead the Arctic to argue that uNcLos is the correct tool to

eruptin an armed mad manage the thawing Arctic. The convention
provides mechanisms for states to settle
boundary disputes and submit claims for
additional resources beyond their exclusive
economic zones. Furthermore, uNcLOs sets aside the resources in
the high seas as the common heritage of humankind, it allows states
bordering ice-covered waters to enforce more stringent environ-
mental regulations, and it defines which seaways are the sovereign
possessions of states and which international passages are open to
unfettered navigation.

However, uncLos cannot be seamlessly applied to the Arctic. The
region’s unique geographic circumstances do not allow for a neat
application of this legal framework. The Arctic is home to a number
of vexing problems that, taken in their entirety, make it a special case.
These unresolved challenges include carving up the world’s longest
uncharted and most geologically complex continental shelf among five
states with competing claims, resolving differences between Canada and
the rest of the world over how to legally define the Northwest Passage,
demarcating maritime borders between the United States and Canada
in the Beaufort Sea and between Norway and Russia in the Barents
Sea, and regulating vessels shielded behind flags of convenience (which
obscure the true origin and ownership of the vessels) as they travel across
numerous national jurisdictions. Finally, increased oil and gas exploration
and the trans-Arctic shipping that comes with 1t will pose serious
environmental risks, Oil tankers present a particularly grave environ-
mental threat, as illustrated by three recent oil spills in the much safer
waters of the San Francisco Bay, the Black Sea, and the Yellow Sea.

There are also a handful of unresolved issues at play in the Arctic
that are not covered under uncLos. Between 1958 and 1992, Russia
dumped 18 nuclear reactors into the Arctic Ocean, several of them still

dash for its resources.
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fully loaded with nuclear fuel. This hazard still needs to be cleaned
up. Furthermore, the Arctic region is home to one million indigenous
people, who deserve to have a say in the region’s future, especially as
regards their professed right to continue hunting bowhead whales,
their safety alongside what will becomé bustling shipping lanes, and their
rightful share of the economic benefits that Arctic development will
bring. With the prospect of newfound energy wealth, there is also
growing talk of Greenland petitioning Denmark for political inde-
pendence. Finally, there has been an explosion in polar tourism, often
involving ships unsuited for navigation in the region. Last year, 140
cruise ships carried 4,000 intrepid travelers for holidays off Greenland’s
icy coast, 2 dangerous journey in largely uncharted waters.

Although it is tempting to look to the past for solutions to the
Arctic conundrum, no perfect analogy exists. The 1959 Antarctic
Treaty, which froze all territorial claims and set aside the continent for
scientific research, provides some lessons, but it concerns a continent
rather than an ocean. Moreover, Antarctica is far removed from major
trade routes, and negotiations unfolded in the entirely different context
of the Cold War. As a body of water that links several large economies,
the Mediterranean Sea is somewhat similar to the Arctic Ocean, but
its littoral states have always had clearer historical claims, and it has
never been covered with ice, at least not in human history. There is
simply no comparable historical example of a saltwater space with
such ambiguous ownership, such a dramatically mutating seascape,
and such extraordinary economic promise.

The region’s remarkable untapped resource wealth and unrealized
potential to become a fast lane between the Atlantic and Pacific Oceans
makes it a key emerging pressure point in international affairs. At this
critical juncture, decisions about how to manage this rapidly changing
region will likely be made within a diplomatic and legal vacuum unless
the United States steps forward to lead the international community
toward a multilateral solution.

NORTHERN EXPOSURE

UNTIL sucH a solution is found, the Arctic countries are likely to
unilaterally grab as much territory as possible and exert sovereign control

FOREIGN AFFAIRS - March/April 2008 [73]



Scott G. Borgerson

over opening sca-lanes wherever they can. In this legal no man’s land,
Arctic states are pursuing their narrowly defined national interests by
laying down sonar nets and arming icebreakers to guard their claims.

Russia has led the charge with its flag-planting

Washington must get antics this past summer. Moscow has been

over its isolationist

arguing that a submarine elevation called
the Lomonosov Ridge is a natural extension

instincts and lead the of the Eurasian landmass and that therefore

way toward a multilateral

approximately half of the Arctic Ocean is its
rightful inheritance. The UN commission that

Arctic treaty. is reviewing the claim sent Russia back to

gather additional geological proof, leading
Artur Chilingarov, a celebrated Soviet-era explorer and now a close
confidant of Russian President Vladimir Putin, to declare, “The Arctic
is ours and we should manifest our presence” while leading a mission
to the North Pole last summer.

Naturally, other Arctic states are responding. Norway submitted
its claim for additional Arctic resources to the commission in 2006;
Canada and Denmark are now doing their homework in order to
present their own claims. Ottawa and Copenhagen are currently at
odds over the possession of Hans Island, an outcropping of desolate
rocks surrounded by resource-rich waters in the Nares Strait, between
Canada’s Ellesmere Island and Greenland. Even the United States,
despite its refusal to ratify uNcLos, has for the past few summers dis-
patched its sole icebreaker to the Arctic to collect evidence for a possible
territorial claim in the event the Senate eventually ratifies the treaty.

There are also battles over sea-lanes. Canada has just launched a
satellite surveillance system designed to search for ships trespassing
in its waters. Even though the Northern Sea Route will likely open
before the Northwest Passage, the desire to stop ships from passing
through the Canadian archipelago—especially those from the U.S.
Coast Guard and the U.S. Navy—is the cause of much saber rattling
north of the border. “Use it or lose it,” Canadian Prime Minister Harper
frequently declares in reference to Canada’s Arctic sovereignty—an
argument that plays well with Canadians, who are increasingly critical
of their southern neighbor. So far, the delicate 1988 “agreement to dis-
agree” between the United States and Canada over the final disposition
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of these waters has remained intact, but the United States should not
underestimate Canadian passions on this issue.

The ideal way to manage the Arctic would be to develop an over-
arching treaty that guarantees an orderly and collective approach to
extracting the region’s wealth. As part of the ongoing International
Polar Year (a large scientific program focused on the Arctic and the
Antarctic that is set to run until March 2009), the United States
should convene a conference to draft a new accord based on the
framework of the Arctic Council. The agreement should incorporate
relevant provisions of uncLos and take into account all of the key
emerging Arctic issues. With a strong push from Washington, the
Arectic states could settle their differences around a negotiating table,
agree on how to carve up the region’s vast resource pie, and possibly
even submit a joint proposal to the uN for its blessing.

But even as it pushes for a multilateral diplomatic solution, the
United States should undertake a unilateral effort to shore up U.S.
interests in the Arctic. The few in the United States who still
stubbornly oppose U.S. accession to uNcLos claim that by ratifying
the treaty Washington would cede too much U.S. sovereignty and
that customary international law and a powerful navy already
allow the United States to protect its Arctic interests. But these
are not enough. The United States is the only major country that
has failed to ratify uncros, and Washington is therefore left on
the outside looking in as a nonmember to various legal and tech-
nical bodies. In addition to becoming a party to the convention,
the United States must publish an updated Arctic policy, invest in
ice-mapping programs, and breathe new life into its inefficient,
uncompetitive shipyards, thus enabling it to update the country’s
geriatric icebreaker fleet, as soon as possible.

The United States should also strike a deal with Canada, leading
to a joint management effort along the same lines as the 1817 Rush-
Bagot Agreement, which demilitarized the Great Lakes and led
to the creation (albeit more than a century later) of the nonprofit
St. Lawrence Seaway Development Corporation to manage this
critical, and sometimes ice-covered, binational waterway. In the same
spirit, the United States and Canada could combine their resources
to help police thousands of miles of Arctic coastline. Washington and
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Ottawa now work collaboratively on other sea and land borders and
together built the impressive North American Aerospace Defense
Command, or NoraD, system. They are perfectly capable of doing
the same on the Arctic frontier, and it is in both countries’ national
interests to do so.

There is no reason that economic development and environ-
mental stewardship cannot go hand in hand. To this end, Canada
could take the lead in establishing an analogous public-private
Arctic seaway management corporation with a mandate to provide
for the safe and secure transit of vessels in North American Arctic
waters while protecting the area’s sensitive environment. Shipping
tolls levied by this bilateral management regime could pay for des-
perately needed charts (much of the existing survey information
about the Northwest Passage dates to nineteenth-century British
exploration), as well as for search-and-rescue capabilities, traffic-
management operations, vessel tracking, and similar services that
would guard life and property. Such 2 jointly managed Arctic seaway
system could establish facilities for the disposal of solid and liquid
waste, identify harbors of refuge for ships in danger, and enforce 2
more rigorous code for ship design in order to ensure that vessels
traveling through the Northwest Passage have thicker hulls, more
powerful engines, and special navigation equipment. The captains
and crews of these vessels could also be required to have additional
training and, if the conditions warrant, to take aboard an agency-
approved “ice pilot” to help them navigate safely.

This bilateral arrangement could eventually be expanded to in-
clude other Arctic countries, especially Russia. The United States
and Russia, as an extension of the proposed Arctic seaway management
corporation, could develop traffic-separation schemes through
the Bering Strait and further invest in the responsible development
of safe shipping along the Northern Sea Route. Eventually, a pan-
Arctic corporation could coordinate the safe, secure, and efficient
movement of vessels across the Arctic. Japan, which is vitally de-
pendent on the Strait of Malacca for the overwhelming majority
of its energy supplies, would be a natural investor in.such a project
since it has an interest in limiting the risk of a disruption in its

oil supply.
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IT'S EASY BEING GREEN

IN 1847, a British expedition seeking the fabled Northwest Passage
ended in death and ignominy because Sir John Franklin and his crew,
seeing themselves as products of the pinnacle of Victorian civilization,
were too proud to ask the Inuit for help. At the height of its empire,
the United States sometimes sees itself as invincible, too. But the time
has come for Washington to get over its isolationist instincts and ratify
UNCLOS, cooperate with Canada on managing the Northwest Passage,
and propose an imaginative new multilateral Arctic treaty.

Washington must awaken to the broader economic and security
implications of climate change. The melting Arctic is the proverbial
canary in the coal mine of planetary health and a harbinger of how
the warming planet will profoundly affect U.S. national security. Being
green is no longer a slogan just for Greenpeace supporters and campus
activists; foreign policy hawks must also view the environment as part
of the national security calculus. Self-preservation in the face of
massive climatic change requires an enlightened, humble, and strate-
gic response. Both liberals and conservatives in the United States
must move beyond the tired debate over causation and get on with
the important work of mitigation and adaptation by managing the
consequences of the great melt.@
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RA L ate 1Y A
VEAPCIL 1Y, 2

Senators James M. inhofc Senator James M. Je{fords
{J.S. Senate U.S. Scnate
Washington, D.C.

Washingion, D.C.

ar Senators Inhofo and Joffords:

The American Petroleum Instituie {APD), the Uliernationa] Association of Driling
Contractors (IADC) and the National Ocean Indusirics Association (NO1A), are pleascd
0 provide fur the Senate Environmental and Public Works Committee a copy of our
statement in support of U.S. ratification of the United Nations Law of the Sea (LOS)
Convention, The statement was delivered during-an October 2003 hearing before the

Scnate Foreign Relations Committce. We would ask that our statcment be made part of

your committce’s record for the March 23, 2004 hearin gonthe LOS.

Thank you for cansidering the views exprossed in ihis statement.

Intemational Association of Drilling Contractors

National Ocean Industrics Assaciation
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CHAMBER OF SHIPPING

OF AMERICA

19 March 2004

Tke Honorable James M. Inhofe

Chaimmar, Senate Ervironment and Public Works Commiltee
United States Senate

Washington, DC 20510

Ttie Honorable James M. Jelords

Ranking Member, Senate Environment and Public Works Commitfee
United States Senate

Waskington, DC 20510

Dear Mr. Chairman and Ranking Member,

Thark you for hoding a hearing on the UN Law of the Sea Treaty. The purpose of this letter is to advise
that the Chamber ¢f Shipring of America very stiongly suoports -atification of the Unted Nations Law of the
Sea Convention (UNCLOS) as it is in the best interests of the Urited States to 4o so.

The Chamber of Shipping of America represenss 22 Amenican companies that own, operate or charter
ships ussd in the domaestic and intamational traces of the United States. We represent all types of ships
including container ships. tankers, ocean-going tug/harges vassels, rofl-on rall-off ships and bulk ships. We
were fourded in 1917 1o caordinate U.S. shipowner positions at the inia! deliberations leading o the
Satety ot Life at Sea Conventicn, Today, we represent our members on safety, environmental and security
issues addresset domestically and at the international fora incleding the International Maritime

ii Organization and the In‘ernational Labar Organization,

UNCLOS is the codification of the traditional faw of the sea and protects, inter al'a, our nghts of innccent
passage and freedem of navigation. We are concerned that our stalus as a non-ratifying party places us in
a dangerous position when the treaty comes open for amendment in October of this vear. It is simply ir our
sovereign interest to ensure that we are at the international negotiating table in the stronges: possible
posilion. The U.S. sheuld not ignore the notential for treaty amerdments that could have iarge negative
impacts on out interests ard we have no vote.

- lenclose here a copy of tesfimony | gave befors tha Senate Foreign Relaions Committee or Qstober 21,
2003 wherein | explain some of the potential problem areas where amendmens may limit our navigation
freedoms. | request that my letter and enclosure be made part of this hearing record. 1 you or your staft
has any questiors, piease feel free 10 contact me,

Sincerely,
/7/ s
p 7 7
L “7’[5’/ e
Joseph J. Cox

President

730 M Street, NW a2 Suite 407 w Washingtan, DC 20036.4517
Voice: 202.775.4399 a2 Fax: 202.659.3795
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SEPARTMENT COF THE NAVY
OFFIZZ OF THE CHIZF OF NAVAL OPERATICNS
) 2000 NAVY "ENTAGON
WASHINGTON. DC. 20350 2C00

iN REPLY RFFER TO

1B Mar 04

Dear Seratoy geffords,

I write to express my stroag support for United S:tates accession
Lo the Law c¢f the Sea Convention. It has beer the consis:tent,
lorngstanding position of the Navy that accession to the Convention
will benefit thae United Stares by advancing our national securicy
interests and ensuring continued U.S. leadership in the development
and interpretation of the law of the sea. °

The Law of the Sea Conventisn helps assure access to the largest
raneuver space on the planet - the sea ~ under authority of widely
recognized and accepted law and not the threat of force. The
Convention protects military mobility by codifying favorable transir
rights that support our ability to operate around the globe, anytime,
anywhere, allowing the Mavy to project powar where and when needed.
The Convention also provides important safeguards for protecting the
marine eanvironmen:t while breserving operational freedoms.

Although the Convention was drafted over 20 years ago, the
Convertion supports U.S., efforts in the war on terrorism by providing
impertant stability and codifying navigatiornal and overflight
freedoms, while leaving unaffecred intelligence collection activities.
Future threats will likely emerge in places and in ways that are not
y2t known. For these and other as Yet unknown operational chatlenges,
we rust be able to take maximum advantage of the established
navigational rights codified in the Law of the Sea Convention to ger
us to the fighr rapidly. The diversity of chalilenges o our natioral
security compired with a more dynamic force structurs makes strategic
mobility more impertant than ever. The oceans arxe fundamencal o that
maneuverabilicy and, by joining the Convention, we further ensure the
freedom to ge: -o the fight, twenty-four hours a day and sesver days a
week, withecut a permission glip.

I appraciate your continued strong suppert of the Law of the Sea
Cornvention and the Navy.

incerely,

\___VERH CLARK

Admiral, U.S§. mavy

The Heonerable James M. Jaffords
Committee on Environmen: and Public Works
United Statas Senare

WMnendmAarAan " AAZ A
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Document Number: 234

I FOR IMMEDIATE RELEASE

Office of Public Affairs
U.8. Coast Guard

U.S. Department of _
Homeland Security [ 72
United States @

Coast Guard

Date: May 17, 2007

D Press Release

(202) 372-4635

STATEMENT BY ADM. THAD ALLEN, COMMANDANT OF THE
COAST GUARD, ON THE CONVENTION ON THE LAW OF THE SEA

WASHINGTON — Adm. Thad Allen, commandant of the U.S. Coast
Guard, issued the following statement today reiterating long-standing
Coast Guard support for joining the Convention on the Law of the Sea.

“Becoming a party to the 1982 United Nations Convention on the Law of
the Sea would greatly enhance our giobal position in maritime affairs.
Because of our maritime security and law enforcement missions, the
Coast Guard has long been a proponent of achieving a comprehensive
and stable regime with respect to traditiona! uses of the oceans. The
convention greatly enhances our ability to protect the American public as
well as our efforts to protect and manage fishery resources and to
protect the marine environment. From the Coast Guard's perspective,
we can best maintain a public order of the oceans through a universally
accepted law of the sea treaty that preserves and promotes critical U.S.

national interests.
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STATEMENT BY ADM. THAD ALLEN, COMMANDANT OF THE COAST GUARD.., Page 2 of 2

“The convention strikes the appropriate balance between the interests of
countries in controlling activities off their coasts with the interests of all
. countries in protecting freedom of navigation. The convention provides

the framework under which the Coast Guard is able to interdict illicit drug
traffickers and illegal immigrants far beyond our own waters. The
convention also gives the coastal state the right to protect its marine
environment, manage its fisheries and off-shore oil and gas resources
within the 200-nautical mile exclusive economic zone, and secure
sovereign rights over resources of the continental shelf beyond 200
nautical miles.

“U.S. military forces, including Coast Guard units, already rely heavily on
the freedom of navigation principles codified in the convention. These
principles allow the use of the world's oceans to meet changing national
security requirements, including those necessary to fight the global war
on terrorism. Becoming a party to the convention will enhance our ability
to carry out the many maritime missions of the Coast Guard, refute
excessive maritime claims, and participate in interpreting and applying
the convention to day-to-day realities.”

HiH

The U.S. Coast Guard is a military, maritime, multi-mission service within the
Department of Homeland Security dedicated to profecting the safety and security of
America.

. & printer friendly

powered by the PIER System
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SaraH PaLin P.0. Box 10001
SUNEAU, ALASKA Q08110001
GOVERNOR 907} 4853800
Fax (D07} 468.3532
GOYERNORSGOV.STATE. AR US GOV.STATE AR, US

STATE OF ALASKA

OFFICE OF THE GOVERNOR
JUNEAU

September 13, 2007

3
The Honorable Ted Stevens
United States Senate
322 Hart Senate Building
Washington, DC 20510

The Honorable Lisa Murkowski
United States Senate

709 Hart Senate Building
Washington, DC 20510

Dear Senator Stevens and Senator Murkowski:

It is my understanding that the U.S. Senate may consider the United Nations
Convention on the Law of the Sea in the fall. With this in mind, | am writing to express
my strong support for Senate ratification of the convention. In my opinion, the
convention would be beneficial to the U.S. and Alaska in various ways, but [ want to
focus on one aspect in this correspondence.

As you know, several Arctic nations have recently asserted claims to submerged
lands off their coasts. The Convention on the Law of the Sea establishes the framework
for these assertions. To date, 155 nations, including Canada and Russia, have approved
the convention. If the U.S. does not ratify the convention, the opportunity to pursue our
own claims to offshore areas in the Arctic Ocean might well be lost.

As a consequence, our rightful claims to hydrocarbons, minerals, and other
natural resources could be ignored. In this regard, geologists have prognosticated that
billions of barrels of crude oil and vast quantities of natural gas, not to mention various
fiard rock minerals, might be present in the Arctic. In the absence of affirmative action
by the Senate, these resources could become the property of nations with less valid
claims.

Itis my understanding that the Bush administration and many senators, both
republicans and democrats, have expressed support for Senate ratification of the
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The Honorable Ted Stevens
The Honorable Lisa Murkowski
September 13, 2007

Page 2

convention. However, as you know, ratification has been thwarted by a small group of
senators who are concerned about the perceived loss of U.S. sovereignty. I believe that
quite the contrary is the case. If the U.S. does not ratify the convention, we will be
denied access to the forum established by the international community to adjudicate
claims to submerged lands in the Arctic,

[ also urge Congress to authorize the programs and funds necessary for the U.S.
to assert its sovereign rights. The assertion of such rights requires significant research
and information gathering. Other Arctic nations have recently begun this process, and |
understand that the US. is moving in this direction as well.

I believe that you have previously supported Senate ratification of the
convention. With this letter, | want to put my administration on record in support of
the convention as the predicate for asserting sovereign rights that will be of benefit to
Alaska and the nation. Hopefuily, this letter will assist you in articulating Alaska’s
position to your colleagues in the Senate.

Thank you for considering my views,

Sincerely,

Sarah Palin
Governor
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March 18, 2004

Hon, Daniel K. Akeka

US Senator

SH-141 Han Senate Office Building
Washingion, DC

20510-1103

Dear Senator Akaka:

T would like to cxpress the support of Western Pacific Fishery Management Council for
the ratification of the Uniled Nations Convention on the Law of the Sea by the United States,
This Council, by virtue of its geography, is the most internationally focirsed of the eight Regional
Fishery Management Councils in the USA., and international fishery management is an intepral
part of cur Pelagic Fishery Management Plan. Thus, the provisions of UNCLOS a3 they apply 1o
the exploitation of naniret resourees are of key interest 1o the Council, quite apart from the
imponant security aspects and key rights of navigation enshrined within the treaty.

23 Many of the provisions of UNCLOS, and intomational instruments that have stenmed
therefrom, have been incorporated into this Council’s management of highly migratory pelagic
fish. In the 19805, even before the UN ban, the Western Pacific Council was aware of the
controversy surrotmding this gear and banned its use within the BEZ of the US Flag Pacific
Islands. This Council was also among those agencies and individuals who supported you and

colleagues in having tuna included within the Magnuson Act, 02 initiative which recognized
the rights of individual countries to manage pelagic fishery resources within their EEZs as
outlined withino UNCLOS.

More recently, the Western Pacific Coungil has actively supponed the development of an
international convention for managing tuna fisheries in the Centraj and Westem Pacific, hosting
four out of the seven seminal meetings Srough which this new management iniliative was-
crafted, This new fishery commission developed by the convention will come into foree some
time in 2004, This is the first intermational tishery roanagement mrangement that fully
incorporates UNCLOS principles in the articles of the convention, and will assume resporsibitity
for the largest tuna fishery grounds on the glabe. Such a development is timely due ta the nesd to
limit unconstrained expansieg of fishing effort on these important shared sconomic resources,

" & Coundl Auth by the kiag Fuhwry Co jon et kiunags Actof L9268
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As pointed our by your collengues Senator Lugar and Senator Stevens in recent
comespondence with Senste members, the failure to ratify UNCLOS would mezan that the US
would be unable to participate in the amendment (o the Convention and safeguard aspocts of
concern to this country, including intermational Fishery agreements such as the new fiskery
commission in the Central and Western Pacific. Nanuzally this is of paramount coscer to this
Council, embedded s it is within Mictonesie and Polynesia, and with economices reliant 10 2
large degree on ocean resources, The Counci) therefore hopes that the Senate wil) recognize the
importapce of ratifying UNCLOS, hoth from & sirategic and Security perspective, and also from
oW perspective in the US Pacific islands, where the US voice nesds to be heard in the
management of shared fishery resourees in the Pacific,

Sincere]

or

Kitty M. Simonds
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DOS LEGISLATIVE AFFA(RS

THE LEGAL ADVISER
DEPARTMENT OF STATE
WASHINGTONR

April 6, 2004

Dear Senator Warner:

During recent briefings of Senate staff by officials from the
Department of State, the Department of Defense, and other relevant
agencies on the Law of the Sea Convention, the question was raised
whether the Conventicn would prohibit or otherwise adversely affect U.S.
inteligence activities. I would like to take this opportunity to respend to
thet question. 1 have coordinated this response with the Department of
Defense and those other relevant agencies.

U1.S. accession to the Convention would support ongoing U.S,
military operations, including the continucd prosecution of the war on
terrorism, The Convention reinforces our military’s ability to move —
without hindrance and under authority of law — forces, weapons, and
materiel to the fight, which is critical to our accomplishing national
security objectives. The Convention does not prohibit U.S. intelligence
acrivities; nor would we recognize any restrictions on those activities.

Sioce President Reagan’s 1983 Ocean Policy Statement, the United
States has conducted its activities consistent with the non-deep seabed
provisions of the Convention. Further, the Convention’s “innocent
passage” provisions are actually more favorable to U.S. military and
navigational interests than those in the 1958 Convention on the Temitorial
Sea and the Contiguous Zone, to which the United States is a party. Not

The Honorable
John Wamer,
Chairman,
Committee on Armed Services,
United States Senate.

@iooz
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only is the Convention’s list of non

-innecent activities an exhaustive one,

bat it generally uses objective, rather than subjective, criteria in the listing

of activities,

cc: Sen. Carl Levin
Sen. Richard G, Lugar
Sen. Joseph R. Biden
Sen. Pat Roberts
Sen. John D. Rockefeller, TV
Sen. James M. Inhofe
Sen. James M., Jeffords
Congressman Porter J, Gogs
Congresswoman Jane Harman

Sincerely,

oAl £, ‘7/? .

William H. Taft, IV
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R. Reed Harnson 11

Vice President/Chief Information and [nvestment Officer
Network and Computing Services

Room 4C107

900 Route 202/206

P.O. Box 752

Bedminster, NJ 07921-0752

908 234-5200, FAX 908 234-8414

Dear Senator Helms:

AT&T depends upon undersea fiber optic cables to carry the bulk of our international telecommunications
traffic. We enclose for your reference an information packet describing AT&T's submarine cable

network. We believe this information underscores the critical commercial significance of that network. We
hope it also helps to acquaint you with AT&T's interest in the use of the seabed for its provision of global
telecommunications services over that network.

It is essential that we protect that undersea cable network from damage and disruption. The main purpose
of this letter, thercfore, is to urge the United States Senate to give its advice and consent to

accede to the Law of the Sea Convention, and to ratify the Agreement relating to the implementation of
Part Xi of the Convention. The requested action by the Senate will enable us to better protect our

cables and recover for damage to the cables. AT&T respectfully asks that this advice and consent be given
at the earliest opportunity.

AT&T's concem is straightforward. AT&T and other U. S. owners of such undersea telecommunications
facilities become involved in matters of international law in their efforts to recover their losses from parties
whaose vessels have damaged their undersea cables. AT&T's efforts against such offending vessel owners
and their underwriters have had limited success. Over the past 17 years, we have achieved some recovery in
cases involving only 13 such cable failures. The scope of the problem is o evident when one considers that,
since 1990, almost half of the 134 reported failures of international submarine cable were caused by third
party vessels,

The recovery of damages in these cases reduces the operating expense of the cable owners and enables
them, in tum, to benefit their customers in the form of lower rates for international telecommunications.
services News of a significant damage recovery also provides a deterrent against careless or uncaring vessel
owners. As indicated, however, AT&T and other U. S. cable owners have been frustrated in their cable
protection and damage recovery efforts by serious shortcomings in existing submarine cable law.
Hlustrations of this problem are readily available.

In the typical case of damage by third party vessels, repairing damaged undersea cable and restoring service
to telecommunications users costs in excess of $2 million. Yet our existing federal statute (47 U.5.C,,
Section 21) imposes 2 maximum criminal penalty of only $5,000 upon those who violate submarine cable
laws and cause this level of damage to undersea cables.

Under these circumstances it is not surprising that, in February 1996, the U. S. Attorney in Florida declined
to prosecute a vessel owner caught intentionally destroying an undersea telephone cable. And on several
other occasions, the U. S. Coast Guard has declined to enforce obligations imposed on vessels and their
owners under intemational law Despite Strong evidence against the violators in each of these cases, these
agencies evidently determined that there would be insufficient return on their resource investment to
support the assignment of full time legal and investigative personnel to an incident carrying such an
Insignificant maximum criminal penalty.

These examples make clear that if we are to have any meaningful protection, we must have in place a level
of fines that considers and reflects the level of damage inflicted by such criminal violations. In addition we
need legal framework that establishes clear jurisdiction in cable damage cases, and that provides specific
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authority to award damages. When nearly half of the 134 failures in intonational submarine cable since
1990 have been extemally inflicted as previously noted, the need for increased legal protection is clear,

Many of the shortcomings in existing law are addressed and corrected in the U N. Convention on the Law
of the Sea (UNCLOS,). UNCLOS expands the right to lay submarine cable in the oceans of the world

and expands international protection for those cables, Artictes 79 and 112 of UNCLOS have established the
rights of nations and private parties to lay cable on the continental shelf (subject to reasonable

review by the adjoining coastal state) and in the bed of the high seas. Universal codification of these rights
would inhibit any single such coastal state from attempting unilaterally and unreasonably to thwart such

rights.

Article 113 requires that all states must adept laws that make damage to submarine cable, done willfully or
through negligence - including behavior likely to result in cable damage - a punishable offense.

Article 114 provides that if owners of a submarine cable, in landing or repairing their cables damage the
cable of another, they must bear the cost of repairs. Article 115 provides that vessel owners who can

prove they sacrificed an anchor or fishing gear to avoid damaging a cable, can recover their loss against the
cable owner, provided that the vessel took reasonable precautionary measures beforehand.

To take full advantage of UNCLOS, the United States must become party and implement its provisions
through legistation. This requirement is readily satisfied by much needed updating of the Submarine Cable
Act of 1888. This [aw can and should be amended to conform to UNCLOS, We would be pleased 1o
provide additional information and suggested amendments to your Committee.

Ratification of UNCLOS is of extreme importance to all U.S. providers of intonational telecommunications
services. Beyond the obvious matters of nationa) security associated with the protection of our undersea
facilities, there are economic impact issues, The U. S. companies whose undersea facilities are at stake here
are major U. S. enterprises and significant source of revenue, jobs and economic wellbeing for American
citizens and businesses, at home and abroad.

Due to the rapid globalization of business, fiber optic capacity will have increased some 3000% from 1989
to the year 2000. With the explosion of data traffic on the information superhighway, fueled by greater use
of the Internet, multimedia services and video conferencing, it has never been more important to our U, §.
economic infrastructure to assure the protection and reliability of international submarine cables. UNCLOS
will enable us to achieve that goal and maintain that protection.

We have attempted In this letter. Mr. Chairman, to outline the salient points of UNCLOS as they very
positively affect U. 5. owners and operators of Intonational submarine cables. I would be more than
happy, at your convenience, to brief you or any of your staff in person with regard to any of the matters
raised in this letter. In addition, AT&T remains ready and willing to appear and testify at any

hearings that your Committee may schedule on this subject.

We remain most grateful, Mr, Chairman, for your attention to this matter.
Yery truly yours,

R. Reed Harrison II1

Vice President

Chief Information and Investment Officer
Network & Computing Services

Copy to: Mr. James W, Nance

Staff Director

Senate Committee on Foreign Relations
403 Dirksen Senate Office Building
Washington D.C, 20510
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President’'s Message

Law of the Sea Convention is Essential to U.S. Naval Power

Tha sea servicas of our nation must maintain their lsading role in shaping global rutes
and policies that affect our freedom of navigation and maritime mobility, two essential
elements of U.S. navat power. That is why it is now lime for Congress to ratify the Law of
the Sea Convention and thereby strengthen our national security,

The Convention codifies access end transit rights for our ships and enhances tha
nation's prosecution of the global war on terrorism. Our nation has much to gain and

: : nothing to fose by bocoming a party to the Convention, which is a comprehensive

i international lsgal framework goveming the world's ocsans, The United States should
- '."_EE"?G_S ‘i‘. EVE,N now join 145 nations that yse the Convenlion as 8 means to assure access 1o the

ST T oceans. In November, the Convention will be opened for amendmant. As a party to the
Convention, the Uniled Statss would have a major role in shaping changes to come.

The Law of the Sea Convention is a complex documant that touches on wide range of
L.5. maritima concems. Since it was finalized in 1982, a primary U.S. interast in the
Convention has been to preserve essantial navigational freedoms and thereby enhance
the mobility of U.S. navat power. That is why every chief of naval operations (CNO), the
Joint Chiefs of Staff and the Department of Defense have consistently and strongly

L e e L iy supported U.S. ratification.

*. - NAVAL SEA CADETS -
. Our current CNO, Adm. Vern Clark, said in a March 18 letter 1o Sen. Richard 3. Lugar,
* SCHOLARSHIP FROG R-Ind., chairman of the Senals Committes on Foreign Relations, that accession to the
a2 ST Coenvantion will support *our ability to opsrate around the globa, anytime, anywhere,

r SEAPOYER MAGAZINE + allowing the Navy to project pawer where and when nesded.”

-

The Convertion guarantees, for exampie, that ships and aircraft may transit straits that
otharwise may hava been closed by the territorial claims of nearby states. More than 135
straits are affected, including the Strait of Hormuz, entryway to the Parsian Gu¥, and tha
Strait of Malacca, the main sea roule between the Indian and Pacific oceans.

frn fact, the United States’ interest as a global navel power was behind its initial
participation in lalks on the Convention as the United Nations conducted negotiations
from 1973 to 1982. Cur policy makers were concemed that transil and access rights of
U.5. warships could be restricted by tha rising number of Caims fram other nations over
ferritorial seas, fishing zones and offshore high seas areas. Today, Adm. Clark warts the
Unitad States 1o join becauss, he said, ‘the Lew of the Sea Convention helps assure
accasy to the largest maneuver spaca on the planat — the sea — under authosity of
widely recognized and accepted law and not the threst of force.”

Much of our governmend’s initial dalay in ratification was linked to objections by many
industrigized countries to ssctiont related (o deep seabed mining. However, changes to
the Convantion in 1994 remedied each of the U.S. objections.

Despita its advantages, the Law of the Sea Convention remains controversial because of
widespread — and enroneous — belief that it would adversely affect U.S, sovereignty,
inhibit our intelligence gathering activities or hamper the U.$. Proliferation Security
Initiative (PS1) through which our forcas seek Lo interdict shipments of weapons of mass
destruction,

Critics paint to the Internationsl Tribunal far the Law of the Sen_ created 1o setila

disputes, as a threat 1o U.S, soversignty. However, parties to the Convention are free to

_?gree on any method of dispute settiement they desire — and the U.S. will nat satect Lhe
ribunai,

Fears thet ratification woutd diminish our collection of intelligence are linked to a section
of the Convention containing & fist of activities that would deprive & vessel of the right of
innocent passage through temitorial seas. These activities include the collection of
certain types of information and the requirament that submarinas navigate on the

¥ surface. Howsver, such activity is not a violation of the Convention. inteligance-
gathering activilies are not prohibited nor adversely affected by the Convention.

The Bush Administration's PSI — potentially @ major weapon in the global war on
tefronism — sweeks the support of all nations in international efforts 1o board and search

4 957 http//www.navyleague.org/sea_power/may_04_03.php 3/3/2009
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vessels suspected of transporting weapons of mass destruction. Adm, Michse! G.

Mullen, vice chief of navai operations, told Lugar's committee that being party 1o the

Convention “would greatly strengthen” the Navy's ability 1o suppont the PSI by reinforcing
. freedom of navigation rights on which the service depends for its operational mebifity.

We leamed in Iraq that sven alliss sometimes wil block access to key battle areas. Our
freedom of navigation cannot be contingent on the approval of nations alang global sea
lanes. A legal regimen for the world's oceans will helg guarantee wordwide mability for
our military.

The Law of the Sea Convention is good for our sea services, It strengthens our country.
The time for retification is at hand.

Sheila M, McNeili, National President
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CHAIRMAN OF THE JOINT CHIEFS OF STAFF
WASHINGTON, 0.C, 20318-9999

7 April 2004

The Honorable Richard G. Lugar
_ Chairman, Comimnittee on Foreign
Relations
United States Senate
Washington, D.C. 20510-6225

Dear Mr. Chairman,

: The testimony of the Chief of Naval Operations, Admiral Vern Clark, to the
Senate Armed Services Comrnittee regarding the Law of the Sea Convention (LOSC)
reflects the views of the combatant commanders and the Joint Chiefs We strongly

support US accession to LOSC.

The Convention remalns a top national security priority. In today's fast
changing world, it ensures the ability of the US Armed Forces to operate freely across
the vast expanse of the world’'s oceans under the authority of widely recognized and
accepted international law. It supports efforts In the War on Terrorism by providing
much-needed stability and operational maneuver space, codifying essential

navigational and overflight freedoms.

The rules under which US forces have operated for over 40 years to board and
search ships or to conduct intelligence activities will not be affected. The LOSC does
not require permission from the United Nations to conduct these searches and leaves
US intelligence activities unaffected. Moreover, the Proliferation Security Initlative is
designed to be consistent with international law and frameworks, including the LOSC.
While the Administration previously raised a concem regarding dispute resolution,
that has been satisfactorily addressed by the proposed Resolution on Advice and
Consent. Accession will provide continued US leadership in the development and
interpretation of the Law of the Sea and ensure changes are compatible with future

military initiatives.

I appreciate your continued strong support of the LOSC and the US Armed
Forces.

Sincerely,

RICHARD B. MYERS
Chairman
of the Joint Chiefs of Staff
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THE WHITE HOUSE
WASHINGTON

February 8, 2007

Dear Mr. Chairman:

Recognizing the historic bipartisan support for the Law of the
Sea Convention, I anticipate our shared interest in moving it
forward. As the President believes, and many members of this
Administration and others have stated, the Convention protects
and advances the national security, economi¢, and environmental
interests of the United States. In particular, the Convention
supports navigational rights critical to military operations and
essential to the formulation and implementation of the
President’'s National Security Strategy, as well as the National
Strategy for Maritime Security. I appreciate your efforts as
Chairman in bringing this important Convention to the Senate for
consideration and lock forward to its approval as early as
possible during the 110%™ Congress.

Sincerely,

tephen J. Hadley
Agsistant to the Prebident
for National Security Affairs

The Honorable Joseph R. Biden, Jr.
Chairman

Committee on Foreign Relations
United States Senate

Washington, D.C. 20510
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RICE SAYS ADMINISTRATION SUPPORTS EARLY ACTION ON UN LAW OF
SEA TREATY

January 25, 2004 -- During her nomination hearings on January 18-19, 20085, Dr.
Condoleezza Rice asserted Administration support for "early Senate action" on
the UN Convention on the Law of the Sea and urged the Foreign Relations
Committee to report it to the floor again in the 109th Congress. Although the
Senate Committee on Foreign Relations unanimously approved the treaty last
year, the convention and implementing agreement must be re-reported for
consideration in the new Congress. It is reported that the Committee may send
the treaty to the floor for consideration as early as the first week of April.

In her testimony, Dr. Rice asserted that "Joining the Convention will advance the
interests of the U.S. military,” and that the U.S. "will gain economic and resource
benefits from the Convention.”

Full text of Dr. Rice's responses:

Questions from Senator Richard G. Lugar
Nomination Hearing for Dr. Condoleezza Rice
January 18 & 19, 200§

Law of the Sea: Ratification Efforts
Question #1:

The most recent Treaty Priority List submitted by the Administration to the
Committee listed the Law of the Sea Convention as a treaty "for which there is an
urgent need for Senate approval." How can we work together to make certain
that the treaty is ratified on an urgent basis?

Answer:

The Administration supports early Senate action on the Convention.

The Administration urges the Senate Foreign Relations Committee to again
favorably report out the Convention and Implementing Agreement, with the
Resolution of Advice and Consent to Ratification as reported by the Committee
last March.

The Administration will work with the Senate leadership to bring the Convention
and impiementing Agreement to a floor vote in the 109th Congress.

Law of the Sea: Benefits for National Security

Question #2:
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| was pleased to see in the U.S. Ocean Action Plan that he submitted to the
Congress on December 17, the President states that "as a matter of national
security, economic self-interest, and international leadership, the administration
is strongly committed to U.S. accession to the UN Convention on the Law of the
Sea." Can you cite specific benefits that accession will have for U.S. national
security?

Answer:
Joining the Convention will advance the interests of the U.S. military.

As the world’s leading maritime power, the United States benefits more than any
other nation from the navigation provisions of the Convention. Those provisions,
which establish international consensus on the extent of jurisdiction that States
may exercise off their coasts, preserve and elaborate the rights of the U.S.
military to use the world's oceans to meet national security requirements.

They achieve this, among other things:

* by stabilizing the outer limit of the territorial sea at 12 nautical miles;

* by setting forth the navigation regime of innocent passage for all ships in the
territorial sea, through an exhaustive and objective list of activities that are
inconsistent with innocent passage — an improvement over the subjective
language in the 1958 Convention on the Territorial Sea and Contiguous Zone;

+ by protecting the right of passage for all ships and aircraft, through, under,
and over straits used for international navigation, as well as
archipelagoes;

« by reaffirming the traditional freedoms of navigation and overflight in the
exclusive economic zone and the high seas beyond; and

+ by providing for the laying and maintenance of submarine cables and
pipelines.

U.S. Armed Forces rely on these navigation and overflight rights daily, and their
protection is of paramount importance to U.S. national security.

Becoming a party to the Convention would strengthen our ability to deflect
potential proposals that would be inconsistent with U.S. national security
interests, including those affecting freedom of navigation.

Law of the Sea: Economic Benefits

Question #3:

Support for U.S. accession to the Law of the Sea Convention has been
expressed by U.S. companies and industry groups whose businesses depend on

the oceans. These include the American Petroleum Institute, the U.S. Oil and
Gas Association, the Chamber of Shipping of America, the U.S. Tuna




Foundation, the American Chemistry Council, the National Oceans Industries
o Association, and the U.S. Council for International Business. Do you agree with
these U.S. companies that acceding to the Law of the Sea Convention will
advance U.S. economic interests and benefit American businesses?

Answer:

Yes. The United States, as the country with the longest coastline and the largest
exclusive economic zone, will gain economic and resource benefits from the
Convention:

« The Convention accords the coastal State sovereign rights over non-living
resources, including oil and gas, found in the seabed and subsoil of its
continental shelf.

+ The Convention improves on the 1958 Continental Shelf Convention, to
which the United States is a party, in several ways:

by replacing the “exploitability” standard with an automatice continental shelf out

to 200 nautical miles, regardless of geology:;

by# allowing for extension of the shelf beyond 200 miles if it meets certain

geological criteria; and

by establishing an institution that can promote& the legal certainty sought by
. U.S. companies concerning the outer limits of the continental shelf.

Concerning mineral resources beyond national jurisdiction, i.e., not subject to the

sovereignty of the United States or any other country, the 1994 Agreement meets

our goal of guaranteed access by U.S. industry on the basis of reasonable terms
L and conditions.

Joining the Convention would facilitate deep seabed mining activities of U.S.
companies, which require legal certainty to carry out such activities in areas
beyond U.S. jurisdiction.

The Convention also accords the coastal State sovereign rights over living
marine resources, including fisheries, in its exclusive economic zone, i.e., out to
200 nautical miles from shore.

The Convention protects the freedom to lay submarine cables and pipelines,
whether military, commercial, or research.

in addition, the Convention establishes a legal framework for the protection and
preservation of the marine environment from a variety of sources, including
pollution from vessels, seabed activities, and ocean dumping.




The provisions effectively balance the interests of States in protecting the
o environment and natural resources with their interests in freedom of navigation
and communication.

With the majority of American living in coastal areas, and U.S. coastal areas and
EEZ generating vital economic activities, the United States has a strong interest
in these aspects of the Convention.

Law of the Sea: Military Operations
Question#4:

It is my understanding that it has been U.S. policy since President Reagan's
1983 Statement of Ocean Policy that the United States, including the U.S.
military, will act in accordance with the Law of the Sea Convention's provisions
relating to the traditional uses of the oceans. Would acceding to the Law of the
Sea Convention require the United States military to make any changes in its
existing policies or procedures with respect to the use of the oceans to conduct
military operations?

Answer;
No.

As the Chief of Naval Operations, Admiral Vern Clark, testified before the Senate
Armed Services Committee on April 8, 2004, “l am convinced that joining the Law
of the Sea Convention wifl have no adverse effect on our operations ..., but
rather, will support and enhance ongoing U.S. military operations, including
continued prosecution of the global war on terrorism.”

The Vice Chief of Naval Operations, Admiral Mike Mullen, testified before the
House International Relations Committee on May 12, 2004, that the Navy
“currently operate[s] - willingly because it is our national security interests —
within the provisions of the Law of the Sea Convention in every area related to
navigation. We would never recommend an international commitment that would
require us to get a permission slip — from anyone — to conduct our operations.”
Admiral Mullen concluded his oral statement by emphasizing, “Simply, the
Convention does not require a permission slip or prohibit these activities; we
would continue operating our military forces as we do today.”

Law of the Sea; Weapons Of Mass Destruction
Question #5:
Some commentators have asserted that acceding to the Law of the Sea

Convention would prevent the United States from taking action necessary to stop
. the transportation of weapons of mass destruction across the oceans. | note,
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however, that State Department Legal Adviser William Taft testified before the
House International Relations Committee that "the Convention will not affect
applicable maritime law or policy regarding interdiction of weapons of mass
destruction, their means of delivery and related materials.” Do you believe that
acceding to the Law of the Sea Convention will in any way diminish the ability of
the United States to take necessary action to prevent the transport of weapons of
mass destruction?

Answer:
No,

The Convention’s navigation provisions derive from the 1958 law of the sea
conventions, to which the United States is a party, and also reflect customary
international law accepted by the United States.

As such, the Convention will not affect applicable maritime law or policy
regarding interdiction of weapons of mass destruction.

Like the 1958 conventions, the LOS Convention recognizes numerous legal
bases for taking enforcement action against vessels and aircraft suspected of
engaging in proliferation of weapons of mass destruction:

» exclusive port and coastal State jurisdiction in internal waters and national
airspace;

» coastal State jurisdiction in the territorial sea and contiguous zone;

+ exclusive flag State jurisdiction over vessels on the high seas (which the
flag State may, either by general agreement in advance or approval in
response to a specific request, waive in favor of other States); and

» universal jurisdiction over stateless vessels.

Nothing in the Convention impairs the inherent right of individual or collective
self-defense (a point which is reaffirmed in the Resolution of Advice and Consent
proposed in the last Congress).

Law of the Sea: Proliferation Security Initiative
Question #6:

Some commentators have asserted that acceding to the Law of the Sea
Convention would prevent or inhibit the United States from implementing the
Proliferation Security Initiative. | note, however, that State Department Legal
Adviser William Taft testified before our Committee that the PSl is consistent with
the Law of the Sea Convention, and that the obligations under the Convention do
not present any difficulties for successfully carrying out this important initiative.
Chief of Naval Operations Admiral Vern Clark gave similar testimony before the
Senate Armed Services Committee. | also note that all of the other countries that
are partners with the United States in PS! are themselves parties to the Law of
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the Sea Convention. In your view, will acceding to the Convention inhibit the
United States and its partners from successfully pursuing the PSI?

Answer:
No.

PSI requires participating countries to act consistent with national legal
authorities and “relevant international law and frameworks,” which includes the
law reflected in the Law of the Sea Convention.

The Convention's navigation provisions derive from the 1958 law of the sea
conventions, to which the United States is a party, and also reflect customary
international law accepted by the United States.

As such, the Convention will not affect appiicable maritime law or policy
regarding interdiction of weapons of mass destruction, their means of delivery,
and related materials,

Like the 1958 conventions, the LOS Convention recognizes numerous legal
bases for taking enforcement action against vesseis and aircraft suspected of
engaging in proiiferation of weapons of mass destruction;

» exclusive port and coastal State jurisdiction in internal waters and nationai
airspace;

« coastal State jurisdiction in the territorial sea and contiguous zone:

+ exclusive flag State jurisdiction over vessels on the high seas (which the
flag State may, either by general agreement in advance or approval in
response to a specific request, waive in favor of other States); and

« universal jurisdiction over stateless vessels.

Nothing in the Convention impairs the inherent right of individual or collective
self-defense (a point which is reaffirmed in the Resolution of Advice and Consent
proposed in the last Congress).

Law of the Sea: Role of the UN
Question #7:

Some commentators have asserted that the Law of the Sea Convention gives the
United Nations the power to regulate the use of the oceans and that U.S.
accession to the Convention would allow the United Nations to veto uses of the
ocean by the United States, including by the U.S. military. It is my understanding
that, under the Convention, the United Nations has no decision-making role with
respect to any uses of the oceans. Please explain what role, if any, the United
Nations would have in regulating uses of the oceans by the United States if the
United States were to accede to the Law of the Sea Convention.
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Answer:;

The United Nations has no decision-making role under the Convention in
regulating uses of the oceans by any State Party to the Convention.
Commentators who have made this assertion have argued that the International
Seabed Authority (ISA) somehow has regulatory power over all activities in the
oceans.

The authority of the ISA is limited to administering the exploration and
exploitation of minerals in areas of deep seabed beyond national jurisdiction,
generally more than 200 miles from shore. The ISA has no other role and has no
general regulatory authority over the uses of the oceans, including freedom of
navigation and oversight.

Law of the Sea: Taxation by International Seabed Authority
Question #8:

Some commentators have asserted that acceding to the Law of the Sea
Convention would involve giving the international Seabed Authority the power to
impose taxes on U.S. citizens. State Department Legal Adviser William Taft has
testified before Congress that the International Seabed Authority has no ability or
authority to levy taxes. In your view, is there any basis for concern that U.S.
accession to the Law of the Sea Convention will result in U.S. citizens being
subject to taxation by the International Seabed Authority?

Answer:

No. The Convention does not provide for or authorize taxation of individuals or
corporations.

Law of the Sea: Technology Transfer
Question #9:

Some commentators have asserted that the United States would be required to
transfer sensitive technology, including technology with military applications, to
developing countries if it acceded to the Law of the Sea Convention. It is my
understanding, however, that provisions of the Law of the Sea Convention
containing mandatory technology transfer requirements were eliminated by the
1994 Agreement addressing the Convention's deep seabed mining regime. Do
you believe there is any reason for concern that acceding to the Convention
would require the United States to transfer any technology to developing
countries?

Answer:
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No, technology transfers are not required by the Convention.
Law of the Sea: U.S. Sovereignty over Ocean Resources
Question #10;

Some commentators have asserted that acceding to the Law of the Sea
Convention will involve ceding to the International Seabed Authority sovereignty
currently enjoyed by the United States over ocean resources. It is my
understanding, however, that the jurisdiction of the International Seabed
Authority addresses only mining of minerals in areas of the deep seabed beyond
the jurisdiction of any country, and that the United States has never asserted
sovereignty over such areas. Do you believe that acceding to the Convention
would involve any surrender of existing United States claims to sovereignty over
ocean resources?

Answer:

No, the United States has never claimed sovereignty over areas or resources of
the deep seabed.

The Convention's provisions on the exclusive economic zone and continental
shelf preserve and expand U.S. sovereign rights over the living and non-living
ocean resources located within, and with regard to the continental shelf beyond,
200 miles of our coastline.

Law of the Sea: Effect of 1994 Implementing Agreement
Question #11:

Some commentators have asserted that there is uncertainty as to the legal status
of the 1994 Agreement Relating to the Implementation of Part X| of the Law of
the Sea Convention, which addresses the Convention's deep seabed mining
regime. | have received a letter from eight former Legal Advisers to the
Department of State from both Republican and Democratic Administrations
stating that the 1994 Agreement "has binding legal effect in its modification of the
LLOS Convention.” Do you believe there is any basis for questioning the legal
effect of the 1984 Agreement?

Answer:

No. My understanding is that the notion that the 1994 Agreement has no legal
effect is incorrect.

Last updated:
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Statement of Senator Lisa Murkowski

Senate Foreign Relations Committee

Hearing on the UN Convention on the Law of the Sea
September 27, 2007

Mr. Chairman - thank you for holding this hearing and the opportunity to comment on a
treaty that is of particular importance to Alaska.

Some of my colleagues may not be aware, but over half of the United States’ coastline is
in Alaska. Likewise, the Arctic Ocean covers only 3% of the carth’s surface, yet it
accounts for over 25% of the world’s continental shelf area. So when we are considering
a Treaty that governs the planet’s oceans and the ocean floor, the people of Alaska have a
very strong interest.

There are some who do not see the point in Joining the rest of the world in ratifying the
Convention on the Law of the Sea. They say that the U.S. already enjoys the benefits of
the Treaty even though we are not a member — that by not becoming a party to the Treaty
we can pick and choose which sections of the Treaty we abide by while not subjecting
our actions to international review.

But I would point out, while the situation is favorable now, that may not always be the
case. The Treaty opened to amendment in 2004. Do we want a seat at the table to ensure
our voice is heard. or do we place our interests in the hands of other nations?

I'will give one example., When the U.S. declined 1o sign the Law of the Sea Treaty in
1982 out of concern over deep sea-bed mining provisions in Part X1, one of the
objections was that the United States was not guaranteed a seat on the executive council
of the international seabed authority. With the renegotiation in the 1994 agreement, the
U.S. is essentially assured a seat on the 36-member State Council by virtue of the “largest
economy” provision within the Implementation Agreement.

And I would note that while some decisions by the Council are subject to majority vote if
a consensus cannot be formed, there are circumstances where decisions must be made by
consensus — including the adoption of rules concerning sea-bed mining, and the adoption
ot amendments to Part X[ of the Treaty. As a party to the Law of the Sea. the U.S. can
promote rules and regulations based on market principles and investment protection. But
if we do not ratify this Treaty. the Senate will have capitulated the United States” ability
to block unfavirable rules and amendments — including potential amendments that could
revoke the United States® guarantee of a seat in the Council.

The U.S. waged a global campaign in the developed world to hold off ratifying the Treaty
unti! the sea-bed mining provisions were changed. We got what we wanted, but still we
have declined to ratify the Law of the Sea. How can we expect parties in the future to
tuke the U.S. seriously when we negoliate treaties or agreements if we are not willing to
tollow through in this instance? [ believe it is very important for the LS. to be a panty to




this Treaty and be a player in the process, rather than an outsider hoping our interests are
not damaged.

Now, there are several topics I would like to comment on relating to the Treaty and its
potential impact on Alaska. The first being claims over the continental sheif,

In the 1958 Convention on the Continental Sheif, which the U.S. is a party to. the issue of
limitations on the continental shelf was not resolved due to lack of information about the
continental shelf. With technological advances and greater knowledge the Law of the
Sea provides that a coastal state’s continental shelf can extend for 200 nautical miles,
with the potential to extend that claim even further.

Russia has submitted a number of claims to the Commission on the Limits of the
Continental Shelf that would grant them 45% of the Arctic Ocean’s bottom resources —
first in 2002 and of course the most recent when Russia placed a flag on the ocean bottom
carlier this year. We are fortunate that the Commission so far has withheld its approval

of Russia’s ¢claim.

According to the U.S. Arctic Research Commission, if we were to become a party to the
Treaty, the U.S. stands to lay claim to an area in the Arctic of about 450,000 square
kilometers — or approximately the size of California.

But if we do not become a party to the Treaty our opportunity to make this claim, and
have the international community respect it, diminishes considerably — as does our ability
to prevent claims like Russia’s from coming to fruition.

Not only is that a negligent forfeiture of valuable oil, gas, and mineral deposits, but also
the abtlity to perform critical scientific research. The Arctic Ocean is the most poorly
understood ocean on the planet. Now is the time to be studying the thinning of the polar
cap and its potential impact on the global climate, as well as potential economic activity
in the area — not the least of which is the opening of polar routes for maritime commerce.

Also in relation to the Arctic Ocean - and the potential thinning of the polar cap - is the
opening of polar routes for maritime commerce. There are predictions that the Arctic
Ocean will be ice free for ninety days or more in the summer by the year 2050 — which in
turn translates into greater access, and greater utilization.

By utilizing a polar route, the distance between Asia and Europe is 40% shorter than
current routes via the Suez or Panama Canals - and is in a much more stable part of the
world.

But with greater usage comes greater responsibility. A number of nations have Arctic
research programs. Alaska’s coastline on the Arctic Ocean is over 1.000 nautical miles.
The LS. can cither exercise sea control and protection in this area of the world. or cede
that role to whichever nation is witling to assume it. Asa party to the Law of the Sea, the
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United States” ability to enforce our territorial waters and our Exclusive Economic Zone
(EEZ) in the Arctic Ocean is strengthened even further.

Mr. Chairman, the Convention on the Law of the Sea also provides a basis for several
international treaties with great relevance to our nation's most productive fisheries, which
occur off the coast of Alaska and are of significant value to the economies of Alaska and
other Pacific Northwest states.

The Convention on Straddling and Highly Migratory stocks provides both access to, and
protections for fish stocks which migrate through the high seas and the jurisdictions of
other countries. Among the stocks for which this agreement is of paramount significance
is the Bering Sea stock of Alaska pollock. which is the basis for this country’s largest

single fishery.

The Convention on Fisheries in the Central Bering Sea is another critical piece, which
allows us an unprecedented degree of control over the activities of other fishing nations
in the central portion of the Bering Sea, beyond both the U.S. and the Russian Exclusive
Economic Zones. Without the influence of the Law of the Sea, neither of these important
fishing agreements would likely have come into being.

Also, Mr. Chairman, let me note the importance — and the somewhat fragile status of -
our maritime boundary agreement with Russia. As you may know, this agreement
delineates a specific boundary between our two countries. It is necessary because the
agreement under which the United States acquired what is now the State of Alaska was
interpreted differently by the two parties.

Both the boundary agreement, and the fisheries enforcement mechanisms that stem from
it, are critical to the conduct of fisheries policy in the U.S. and Russian EEZs in the
Bering Sea. Although the United States ratified the maritime boundary agreement
shortly after it was presented to the Senate, the Russian government has yet to do so,
under pressure both from nationalist political interests and Russian Far East economic
interests. While observing the provisions of the boundary treaty, the Russian government
also has attempted to persuade the U.S. to make a number of significant concessions
regarding Russian access to U.S. fishery resources, suggesting meanwhile that such
concessions would improve the atmosphere for Russian ratification.

The terms of the boundary treaty are widely regarded as highly favorable to the United
States, and are themselves consistent with the Law of the Sea. However, rejection of the
latter by the United States could trigger similar rejection by the Russian Duma of the
boundary treaty. [f that were to oceur. it would extremel y difficult 1o renegotiate the
boundary agreement with similar positive results for the United States.

The United States and Alaska have tremendous interests in the Arctic Ocean. Our
technological capabilities in calculating the extent of the continental shelf are welcomed
by other nations. As a party (o the Law of the Sea Treaty, we have the opportunity to
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stake our claim to a significant chunk of real estate that has the potential for impact on
our economy and our national security.

We also have the opportunity to further U.S, leadership in the international community
on maritime issues and ensure the continuation of those provisions in the Convention that
are so vital to the United States’ fisheries industries.

The Convention on the Law of the Sea has my strong support and I look forward to its
consideration on the Senate floor.
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INFORMATION MEMO
SENATOR MURKOWSKI

From: Isaac
Date: December 10, 2007

[RE: Law of the Sea: Myths v. Fact 1

Below are three of the most common arguments in opposition to the Law of the Sea Treaty and
what the text of the Convention actually says.

United Nations:
Myth: This is an abrogation of our sovereignty and hands over control of the United States’

waters and seabed to the United Nations.

Reality: The only connection the United Nations Convention on the Law of the Sea has with the
United Nations is its title.* Although negotiated under the auspices of the United Nations, the
U.N. has no role in the governance of the Treaty nor in the commissions set up by the Treaty.
The Treaty establishes several international bodies, most notably the Commission on the Limits
of the Continental Shelf and the International Seabed Authority.

The Continental Shelf Commission is composed of 21 members who are “experts in the fields of
geology, geophysics, or hydrography” and are nationals of Parties to the Law of the Sea Treaty.
This means that unless the United States is a party to the Treaty, no one from the U.S. can serve
on the Commission and we will have no say on whether other nations’ extended continental shelf
claims are internationally recognized. This takes on increased significance with Russia’s latest
claim to a large portion of the Arctic Ocean. We will not have the opportunity to receive
international recognition for our own claims in the Arctic, or refute Russian and other nation’s
claims, without ratifying the Treaty.

The International Seabed Authority is composed of all parties to the Law of the Sea Treaty.
Within the Seabed Authority, a 36-member Council is set up which functions as the executive
power of the Seabed Authority. Based on election criteria, the United States would be
guaranteed a permanent seat on the Council if we ratify the Treaty. As a result, because most of
the Council’s substantive decisions are made on a consensus basis, the United States would be
able to prevent action against our interests from being adopted.

The Seabed Authority only has jurisdiction over the ocean floor outside of each nation’s
Exclusive Economic Zone (EEZ). The Law of the Sea grants a nation the exclusive rights over
all living and non-living resources within its Exclusive Economic Zone, which extends 200
nautical miles from the shoreline. That includes all fisheries and mineral deposits. No nation
may exploit the natural resources within the United States’ EEZ without our permission.

* The United Nations does provide a forum for parties to the Treaty to elect members to the
Continental Shelf Commission, and funds a secretariat to the Continental Shelf Commission, but
plays no other role,
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Military:

Myth: The United States Navy’s ability to continue its current operations around the world will
be subject to an international tribunal. Certain articles in the Treaty prevent military activity, or
allow a nation to prevent military passage, in that nation’s territorial sea (out to 12 miles from
shore). For example, Article 19 says innocent passage is not innocent if a foreign ship
undertakes any exercise or practice with weapons of any kind, launches or lands any aircraft, or
launches, lands, or takes on board any military device. Article 20 says a submarine must trave!
on the surface in a nation’s territorial sea. Article 30 says that if a warship does not comply with
the coastal state’s laws, it can be forced to leave. Opponents also say that the exception provided
under Article 298 is not clear (more on that below) and would subject U.S. military action to
international arbitration or international court,

Reality: A nation has complete sovereignty in its territorial waters and it is understandable that a
nation would not want U.S. or any other nation’s warships moving through their waters without
permission, just as we would not want foreign warships in U.S. waters without abiding by our
laws. There are two provisions that refute the opponents arguments.

Article 298 says that when signing, ratifying, or acceding to the Convention, or at any time
thereafter, the State may declare that it does not accept any one or more of the procedures with
respect to...
(1)(b) disputes concerning military activities, including military activities by govemment
vessels and aircraft engaged in non-commercial service,
Opponents argue that there is no definition of military activity and another nation could
challenge the United States’ claim of military activity — thus subjecting our military activities to
an international tribunal.

So far Argentina, Belarus, Canada, Cape Verde, Chile, China, France, Mexico, Portugal, South
Korea, Russia, Slovenia, Tunisia, Ukraine, and the UK have made declarations opting out of
dispute settlement provisions with respect to military activities. This includes every other
member of the UN Security Council. In the Senate Resolution of Advice and Consent to the
Treaty, the U.S. opts out of the dispute resolution mechanisms for disputes concerning military
activities. Further, in the Senate Resolution, the U.S. further declares that “its consent to
accession to the Convention is conditioned upon the understanding that, under Article 298(1)(b),
each State Party has the exclusive right to determine whether its activities are or were military
activities and that such determinations are not subject to review.” This is a permissible
declaration under the Convention.

Innocent Passage: Article 17 grants ships of all states the right of innocent passage through the
territorial sea and archipelagic waters (ie: Indonesia). Based on this right, a U.S. warship will
always be able to traverse a nation’s territorial waters.

On a side note, it is worth pointing out that just about every Resolution on Advice and Consent
that the Senate passes contains a RUD (Reservation, Understanding, or Declaration) and
sometimes multipie RUDs. Treaties are purposefully written to be vague so that more nations
will support them — the RUDs provide for the individual interpretation of the Treaty. By arguing
that a certain item is not specifically spelled out (ie: definition of military activity) you’re .
essentially saying that you don’t support any treaty the U.S. has ever become a party to because a
RUD is needed to clarify the text.
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International Tribunal - Dispute Resolution:
Myth: The United States will be subjecting itself to mandatory international arbitration when we
currently enjoy the benefits of the Law of the Sea Treaty without limiting our sovereignty.

Reality: Start with the fact that as a non-party to the Treaty, the U.S. enjoys Law of the Sea
Treaty benefits at the pleasure of other nations — they have no obligation to recognize U.S.
claims (12 mile territorial sea, 200 mile Exclusive Economic Zone, etc.. ).

Article 287 permits states to choose from a number of mechanisms for dispute resolution,
including: the International Tribunal for the Law of the Sea; the International Court of Justice; an
arbitral tribunal; or a special arbitral tribunal. Under the Senate’s Resolution of Advice and
Consent, the U.S. will choose arbitration. At present, the U.S. is party to 16 multilateral
agreements, and a large number of bilateral agreements that require dispute settlement through
arbitration. Not the least of these is the Conservation and Management of Straddling Fish Stocks
and Highly Migratory Fish Stocks agreement which is based on the Law of the Sea dispute
resolution mechanisms and is highty important to Alaska and the Pacific Northwest's fisheries.
The Senate has ratified this Treaty.

Under the special arbitration process, which is principally chosen, both parties select two
arbitrators and then those four arbitrators select a fifth and final arbitrator. If they are unable to
agree on a fifth arbitrator, they can agree on a third party to select a fifth arbitrator. [fstill no
agreement can be reached, the Secretary General of the U.N. appoints an arbitrator,

In a regular arbitration, each party selects one arbitrator, and then mutually agree on three other
arbitrators. If there is no agreement, a third party may appoint the three remaining arbitrators.

Bottom line is that if an arbitration panel returns a decision that the United States strongly
opposes, there is no true enforcement mechanism and the U.S. can veto and U.N. Security
Council measure.
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Law of the Sea Treaty crucial to U.S. - COMPASS: Points of view from the community
Anchorage Daily News (AK) - November 8, 2007
Author' SEN. LISA MURKOWSKI ; Commentaty

It's ironic that an mternational treaty that can do much good for the nat|on espemally Alaska
is only now moving closer to Senate approval because of actions by Russia, Denmark and
Canada. Steps taken by those three nations to strengthen or establish claims in the Arctic
Ocean have highlighted for many Americans - and many of my colieagues -- the need of the
Senate to approve the Law of the Sea Treaty. Otherwise, we could be left standing on the
shore, watching as other nations divvy up the wealth and scientific riches of the valuable
Arctic seabed.

Without ratification, the U.S. will have no permanent seat on the decision-making body that
would settle disputed claims.

Without ratification, the United States, with 1,000 miles of Arctic coast along Alaska, would
be the only Arctic nation not party to the treaty. Currently, 155 nations have ratified the treaty,
including al! of our allies and the world's maritime powers.

International negotiators first approved the Convention on the Law of the Sea in 1982.
President Ronald Reagan wisely saw a serious shortcoming in how the new treaty would
deal with deep-seabed mining. Negotiators went back to work and, in 1994, presented an
improved treaty.

U.S. Senate approval is required of all international treaties, and a Senate committee held
hearings in 1994 but the full Senate never voted on the measure. Committee hearings
resumed in 2003 and 2004, but still no vote.

The Senate Foreign Relations Committee, of which | am a member, again took up the treaty
tast month. | hope this is the year for final passage.

Several events of the past few months have pushed the treaty to the front of the agenda,
including Russia's decision to send two small submarines into Arctic waters in August to
plant their nation's flag under the North Pole. Russia believes its continental shelf extends
that far into the Arctic. Like-minded Denmark has sent scientists to determine if a mountain
ridge beneath the Arctic Ocean is connected to its territory of Greenland. And Canada,
getting nervous at the thought of underwater flags and ice-free shipping lanes through the
Iﬁorthwest Passage, is talking about setting up military bases and expanding its fleet to patrol
the waters.

The United States cannot sit by and watch as other nations draw their own maps.

Under the Law of the Sea Treaty, member nations can claim an exclusive economic zone out
to 200 miles, with sovereign rights to explore, develop and manage the resources within that
zone. Nations' claims can extend even farther if they can prove a real connection to their
continental shelf. The U.S. Arctic Research Commission believes the United States could lay
claim, beyond our 200 mile exclusive economic zone, to the northern seabed around Alaska

-equal in size-to the state of California.

This Isn't just about the oil, gas and mineral resources in the Arctic. It's also about managing
the critical scientific research that is so important to Alaskans' way of life. It's about the
United States defining and defending its rights on uses of the sea, rules of navigation,
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economic development and exvironmental standards. This is about"%r future, for without
Senate ratification of the treaty, the future of miles of ocean north of Alaska is in someone
else’s hands.

r’i "We have more to gain from legal certainty and public order in the world's oceans than any
other country,” Deputy Secretary of State John Negroponte said in Senate committee
hearings fast month. Negroponte, who also has served as director of national intelligence and
U.N. ambassador, said the treaty would not interfere with U.S. intelligence-gathering efforts
or our Navy's navigational freedom.

Support for Senate ratification is coming from ail sides of the political world, including the
ranking Republican on the Foreign Relations Committee, Indiana Sen. Richard Lugar, and
the Democratic chairman of the committee, Delaware Sen, Joseph Biden.

[ urge Alaskans to join me in supporting the Law of the Sea Treaty. It's time the United States
signed on the bottom line to protect our rights,

Republican Lisa Murkowski represents Alaska in the U.S. Senate.
Caption: Graphic 1: Lisa Murkowski BW_110807.eps
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Oceans and Law of the Sea

The United Nations Convention on the Law of the Sea
{A historical perspective)
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Convention on the Territonsl Sea and the Contiguous Zone, 1958

Corvvertion on: the High Seas, 1958
Convention on Fishing ard Conservation of the Living Resourcas of the Migh Seas, 1958
Convention on the Continentsl Shelf, 1553

Optional Protocet of Signature conceming the Compulsery Seitlement of Disputes, 1958

A Histarical Perspective

The uceans had long been subject to the freedom of-the-seas doctrine - # principle put forth in the seventeenth century essentiatly limiting national rights and
jurisdiction over the aceans to a narrow belt of sea surrounding & nation's coastiine. The remainder of the seas was proclaimed to be free to all and belonging to nc
While this situation prevailed into the twentieth century, by mid-century there was an impetus to extend national claims over offshore resources. There was growll
concera over the toll taken on coastal fish stocks by long-distance fishing fleets and over the threat of pellution and wastes from transport ships and oil tankers cat
noxigus cargoes that plied sea routes acroas the globe, The hazard of poilution was ever preseat, threatening coastal resorts and all forms of ocean tife. The navies .
maritie powers were competing to maintain 2 presence across the globe on the surface waters and even under the sea.

A tangle of claims, spreading pollution, competing demands for lucrative fish stocks in coastal waters and adjacent sens, growing tension between coastel nation
rights to these ressurces and those of distant-water fishermen, the prospects of a rich harvest of rescurces on the sea floor, the increased presence of maritime pow
and the pressures of long-distance navigation and a seemingly outdated, if not inherently conflicting, freedom-of-the-seas doctrine - all these were threatening to
teansform the oceany into another arena for conflict and instability.

In 1945, President Harry S Truman, respending in part to pressure from domestic oil interests, onilaterally extended United States jurisdiction over all natural
resources ou that nation’s continental shelf - ofl, gas, mincrals, etc. This was the first major challenge to the frecdom-of-the-seas dactrine. Other nations soon fellos
suit.

In October 1946, Argentina ¢laimed its shelf and the epicontinental sea above it. Chile and Peru in 1947, and Ecuador in 1950, asserted sovereign rights overa 1
mile zone, hoping thereby to limit the access of distant-water fishing Neets and to control the depletion of fish stocks in their adjacent seas.

Soon after the Second World War, Egypt, Ethiopia, Saudi Arabia, Libya, Venezuela and some Eastern European countries laid claim to a 12-mile territorial ses
clearly departing from the traditional three-mile limit.

Later, the archipelagic nation of Indonesia asserted the right to dominion over the water that separated its 13,000 islands, Tbe Philippines did likewise. In 1970,
Canada asserted the righs to regulate navigation in an area extendiag for 100 miles from its shores in order 1o protect Aretic water against pollution.

From oil to tin, diamonds to gravel, metals to fish, the resources of the sea are enormous. The reality of their exploitation grows day by day as technology opens
ways to lap those resources.

In the late 1960, ofl exploration was moving further and further from isnd, deeper and deeper into the bedrock of continental margins. From a modest beginni
1947 in the Guif of Mexice, offshare il production, still less than a million tans in 1954, had grown to close to 400 million tons, Qil driliing equipment was aiready

. as far as 4,000 metres below the ocean surface.
1" k N
": The oceans were being cxploited aa never before, Activities unknown barely two decades earlier were in full swing around the world. Tin had been mined in the
" shallow waters off Thailand and Indonesin. South Africa was about to tap the Namibian coast for diamonds, Potato-shaped nodules, found almost & century earlie:

lying on the seabed some five kilometres below, were uttracting incressed Interest because of their metal content,

41973 http://www.un.org/Depts/los/convention_agreements/convention_historical_perspective.htm  3/3/2009
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And then there was fishing. Large fishing vessels were roaming the ocears far from their native shores, capable of staying away from port for months at a time.
Fish stocks began to show signs of depletion as fleet afrer Meet swept distant coastlines. Nstions were Nooding the richest flshing waters with their fishing fleets
@ virtuslly unrestrained: coasia) States setting limits and fishing States contesting them. The so-called "Cod War" between Iceland ard the United Kingdom had
Y brought about the spectacle of British Navy ships dispatched to rescue a fishing vessel scized by Iceland for violating its fishing rules.

Offshore oil was the centre of attraction in the Narth Sea, Britain, Denmark and Germany were in conflict as to how to carve up the continental shelf, with ity
rich oil resources.

1t was late 1967 and the tranquillity of the sea was slowly being disrupted by technological breakthroughs, aceclerating and multiplying usecs, and a super-
Power rivalry that stood poised to enter man's Jast preserve - the seabed.

[t was » time that held both dangers and promises, risks and hopes. The dangers were numerous: nuclear submarines charting deep waters never before
explored; designs for antiballistic missile systems to be placed on the seabed; supertankers ferrying oil from the Middle East to Europear and other ports, passing
through congested straits and Jeaving behind a trail of oil spills; and rising tensions between nations over conflicting claims to ocean space and resources.

The oceans were generating a multitude of claims, counterclaims and sovereignty disputes.

The hope was for a more stable order, promoting greater use and better management of ocean resources and generating barwrony and goodwill among States
that would mo longer have te eye each other suspiciously over conflicting claims,

Third United Nations Conference on the Law of the Sea

On 1 November 1967, Malta'y Ambassador to the United Nations, Arvid Pardo, asked the nations of the world 1o look arcund them and open their eyes to a
looming conflict that could devastate the ecexns, the lifeline of man's very survival. In a speech (g the United Nations General Assembly, be spoke of the super-
Pawer rivalry that was spreading to the oceany, of the pollution that was poisoning the sens, of the conflicting legai claimy and their implications for a stable arder
and of the rich potential that Iay on the seabed,

Pardo ended with # call for "'an effective iniernational regime over the seabed and the ocean floor beyond a clearly defined national jurisdiction™. "It is the
only alternative by which we can hope to aveld the escalating tension that will be inevitable if the present sitvation is allowed to continue", he aaid.

Pardo's urging came at a time when many recognized the aced
for updating the freedom-of-the-seas doctrine to teke into account
the technological changes that had altered man's relationship to
the oceans, It set in motion & process that spanncd 15 years and
saw the creation of the United Nations Seabed Committee, the
signing of a treaty banning nuclear weapons on the seabed, the
adoption of the declaration by the General Assembly that all
resources of the seabed beyond the limlts of national jurisdiction
are the common heritage of mankind and the convening of the
Stockhelm Coaference on the Human Envirenment. What started
as an exercise to regulate the seabed turned into a globat
diplomatic effort to regulfate and write rutes for all ocenn areas,
all uses of the seas and all of fts rescurces? These were some of
the factors that led to the convening of the Third United Nations
Coaference on the Law of the Sea, to wrile s comprehensive
treaty for the o¢enny,

The Confercnce was convened in New York in 1973, It ended
nine years later with the adoption in 1982 of a constitution for the
seas - the United Nations Convention on the Law of the Sea,
During those ninc years, shutiting back and forth between New
York snd Geneva, representatives of more than 160 sovereign
States sat down and discussed the issues, bargained and traded
nstional rights and obligations in the course of the marathon
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pegotiations that produced the Convention,

Unlted Natlons Convention on the Law of the Sen - key provisions

o Setting Limity
© Navigation

o Exclusive Economic Zone
o Continental Shelf
© Deep Seabed Mining

http://www.un.org/Depts/los/convention_agreements/convention_historical_perspective.htm  3/3/2009
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o The Exploitation Regime
. ¢ Technological Prospects
© The Question of Universa] Participation in th yention
© Plonger Investors
© Protection of the Marine Enviropment
© Marige Scientific Research
o Settlement of Disputes

The Convention

Navigational rights, territorial sea limits, cconomie jurisdiction, legal status of resources on the sexbed beyond the limits of national jurisdiction, passzge of
ships through narrow straits, conservation and management of living marine resources, protection of the marine eavironment, a marine research regime and, &
more unigue featare, a binding procedure for settlement of disputes between States - these are among the important features of the treatry, In short, the
Convention is an unprecedented attempt by the international community to regulate all aspects of the resources of the sca and vses of the ocean, and thus bring a
stable order to mankind's very source of life,

"Possibly the most significant legal instrument of this century” is how the United Nations Secretary-Genera! described the treaty after its signing. The
Convention was adopted as a “Package deal", to be accepted as # whole in all its parts without reservation an any aspect, The signature of the Convention by
Governments carries the undertaking not to take any action that might defeat its objects and purposes. Ratifieation of, or accession to, the Convention expresses
the consent of o State to be bound by its provisions, The Counvention came Into foree on 16 November 1994, one year after Guyana became the 60th State to
adhere to it

Across the globe, Governments have taken steps to bring their extended arens of adjacent ocean within their jurisdiction. They are taking steps to exercise their
rights over neighbouring seas, to ussess the resources of their waters and on the floor of the continental shelf. The practice of States has in nearly all respecta been
carried out in a manner consistent with the Convention, particularty after its entry into force and its rapid acceptance by the international communpity 23 the basis
for all actions dealing with the oceans and the law of the sea.

The definition of the territorial saea has brought relief from conflicting elaims, Navigation through the territorial sex and narrow straits is now based on legal
principtes. Coastal States are already reaping the benefits of provisions giving them extensive economic rights over a 200-mile wide zone along their shores. The
. right of landlecked countries of aceess to and from the sea is now stipolated unequivocally. The right to conduct marine scientific research s now based on
accepted principles and cannot be unreasonably denied, Already cstablished and functiening are the Internationa) Seabed Authority, which organize and control
uctivities in the deep seabed beyond nationat jurisdiction with » view to administering its resources; as well as the international Tribunal for the Law of the Sea,
which has competence to settle ocean related disputes arising from the application or interpretation of the Conventien,

Wider understanding of the Convention wifl bring yet wider application. Stability promises order and harmonious development. However, Part X1, which
deals with mining of minerals lying on the deep ecean floor outside of natlonally regulated ocean arcas, in what is commonly known as the international seabed
ared, had raized many concerns especially from industrialized States, The Secretary-General, in an attempt to achieve universal participation in the Convention,
initiated a series of informal consultations among States in order to resolve those areas of concern, The conseltations successfully achieved, tn July 1998, nn
Agreement Related to the Implementation of Part XI of the Convention. The Agreement, which is part of the Coaventicn, is now deemed to have paved the way
for all States to become parties to the Convention.

Serting Limits

The dispute over who controls the oceans probably dates back to the days when the Egyptians first plied the Mediterranean in papyrus rafts, Over the years
and centuries, countries Large and smal), possessing vast ccean-going fleets or small fishing flotillas, husbrnding rich fishing grounda close to shore or eyeing
distaat harvests, have all vied for the right to call lang stretches of oceans and scas their own.

Conflicting claims, even extravagant ones, over the aceans were not uew, lo 1494, two years after Christopher Columbus' first expedition to America, Pope
Alexander VI met with representatives of two of the great maritime Powers of the day - Spain and Portugal - and neatly divided the Atlantic Ocean between
them, A Papal Bull gave Spain cverything west of the line the Pope drew down the Atlantic and Portugal everything east of it. On that basis, the Pacific and the
Gulf of Mexico were acknowledged as Spain's, while Portugal was given the South Attaniic and the Indian Ocean,

Before the Convention on the Law of the Sea could address the exploitation of the riches urderneath the high seas, navigation rights, economic jurisdiction, or
any other pressing matter, it had to face cne major and primary issue - the setting of limits. Everything else would depend on clearly defining the line separating
national red international waters, Though the right of s coastal State 1o complets control aver 2 belt of water along itr thoreline - the territorial ten - had long

been recognized in Internatione! Iaw, up until the Third United Nations Conference on the Law of the Sea, States could not see ¢ye to eye on how narrow or wide
this belt should be.

At the start of the Conference, the States that malntained the traditional claims to 2 three-mile territorial sea had numbered a mere 25, Sixty-six countries
tad by then claimed & 12-mile territoriaf sea limit. Fifteen others claimed between 4 and 10 miles, and one remaining major group of eight States claimed 200
nautical miles,
. Traditionally, smailer States and those not possessing large, ocean-going navies or merchant fleets favoured a wide territorial sea in order to protect their
coastal waters from infringements by those States that did. Naval and maritime Powers, on the other hand, sovght to limit the territorial sea as moch as possible,
in order to protect their fleets’ freedom of movement.
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As the work of the Conference progressed, the meve towards a 12-mile territorial sen gained wider and cventually universal acceptance. Within this limit,
States are in principle free to enforce any ksw, reguolate uny use and exploit any resource.

The Convention retains for naval and merchant ships the right of "innocent passage” through the territorial seas of a costal State. This means, for example,
that u Japanese ship, picking up oil from Gulf States, would not have to make & 3,000-mile detour in order to avoid the territorial sen of Indonesia, provided
passage is not detrimenta! to Indonesin and does not threaten ity security or violate its laws,

In sdditior to their right to enforce any taw within their territorial seas, coasta) States are also empowered to implement eertein rights in un area beyond the
territorial sea, extending for 24 nautical miles from their shores, for the purpose of preventing certain violations and enforcing police powers. This arca, known as
the "contiguous zome"”, may be nused by a coast guard or its naval equivalent to pursue and, if necessary, arrest and detain suspected drug smugglers, illegal
immigrants and customs or tax evaders vialating the laws of the coastal State within its territory or the territorial ses.

The Conventian also containy o new feature in internxtional law, which is the regime for archipelagic States (States such as the Philippines and Indonesia,
which are made up of a group of closely spaced islands). For those States, the tecritorinl sea is a 12-mile zone extending from a line drawn joining the outermost
points of the sutermost islands of the group that are in close proximity to each other, The watery between the iskands ace declared archipelagic waters, where
ships of all States enjoy the right of innocent passage. o those waters, States may establish sea lanes and air routes where all ahips and aircrafi enjoy the right of
expeditious and unobstructed passage.

Back to the coptents
Navigation

Perhaps no other issue was cansidered as vital or presented the negotiators of the Convention on the Law of the Sea with as much difficulty as that of
navigational rights.

Cauntries have generally claimed some part of the seas beyond their shores as part of their territory, 23 a zone of protection (o be patrolled against smugglers,
warships and other intruders, At its origin, the basis of the claim of coastal States to a belt of the ses was the principle of protection; durieg the seventeenth and
cighteenth centuries another principle gradualily evalved: that the extent of this belt should be measured by the power of the littoral sovereign to control the area.

Lt the eighteenth century, the so-called "cannon-shot" rule gained wide acceptance in Europe, Coastal States were 10 exercise dominion over their territorial
scas as far as projectiles coutd be fired from a cannon based on the shore. According to some scholars, in the eighteenth century the range of land-based cannons
was approximately one marine league, or three nnutical miles. It is believed that on the basis of this formuls developed the traditionz] three-mile territorial sea
limit.

By the Inte 1960s, 2 trend to a 12-mife territorial sea bad gradually emerged throughout the world, with = great majority of nations claiming sovereignty out to
that scaward limit, lHowever, the major maritime and naval Powers clung to a three-mile limit on territorial scas, primarily because a 12-mile limit would
effectively close off and place under national sovercignty more than 100 straits used for international navigation,

A 12-mile territorial sea would ptace under aational jurisdiction of riparian States strategic passages such as the Strait of Gibraitar (8 miles wide aud the only
open access to the Mediterranean), the Strait of Malacca (20 mites wide and the main yea route between the Pacific and Indian Oceans), the Stralt of Hormuz (21
miles wide aad the only passage to the oil-producing aress of Gulf States) and Bab ¢t Mandeb (14 miles wide, connecting the Indian Ocean wiik the Red Sea).

At the Third United Nations Conference on the Law of the Sea, the tssue of passage through straits placed the major naval Powers on one side and coastal
States controlling narvow straits on the other. The United States and the Soviet Union insisted on free passage through straits, in effect giving straits the same
legal status as the international waters of the high seas. The constal States, concerned that passage of foreign warships so close to their shores might pose a threat
to their national secority and possibly involve them in conflicts among outside Powers, rejected this demand,

Instead, coastal States insisted on the designation of straits as territorial scas and were willing to grant to forcign warships only the right of "inuocent passage*,
a term that was genernlly recognized ta mean passage "not prejudiclal to the peace, good order or security of the coastal State”. The major naval Powers rejected
this cencept, since, under international law, a submarine exercising its right of innocent passage, for example, would have to surface and show its Aag C an
unacceptable secarity risk in the eyes of naval Powers. Alvo, innocent passage does not guarsntee the aircrafl of foreign States the right of everflight over waters
where anly such passage is guaranteed.

In fact, the issue of passage through streits was onc of the early driving forces behind the Third United Nations Conference on the Law of the Sea, when, in
earty 1967, the United States and the Soviet Union proposed to ather Member countries of the United Nations that an international conference be held to desl
specifically with the entangled fssues of straita, overflight, the width of the territorial sen and fisheries.

The compromise that emerged in the Convention is & new concept that combines the legally accepted provisions of innocent passage through territorial waters
and freedom of Ravigation on the high scas. The new concept, "transit pasaage”, required concessions from both sides.

The regime of transit passage retalns the tnternational statos of the stealts aad gives the naval Powers the right to unimpeded navigation and everflight that
they had insisted on. Ships and vessels in irapsit passage, however, must observe internations) regulations oo auvigational safety, civilian zir-traffic controt and
prohibition of vessel-source pollution and the conditions that ships and aircrsft proceed without delay and without stepping excepl in distress situations and that
they refrain from any threat or use of force against the coastal State. In al matters other than such transient navigation, straits are to be considered part of the
territorial sea of the coastal State.

Back to the contenty
Exclusive Economic Zone

The exclusive economic zone (EEZ) is one of the most. revolutionary features of the Convention, and one which already has had a profound impact on the
management and conservation of the resources of the oceans. Simply put, it recognizes the right of constal States to Jurisdiction over the resources of some 38
mitlion syuare nautical miles of ocean space, To the corstal State falls the right 10 exploit, develop, manage and conserve all resoucces - fish or oll, gas or gravel,
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nodules or sulphur - to be found in the waters, on the ocean floor and in the subscil of an area extending 200 miles from its shore.

The EEZs are = generous endowment inileed, Abont 87 per cent of ail known and estimated hyd rocarhon reserves under the ses fall under some nationa!
jorisdiction as a result. So too will almost all known and potentizl offshore minerad resources, excluding the mineral resources (mainly manganese nodules and
metallic erusts) of the deep ocean floor beyond national limits. And whatever the value of the nodules, it is the other non-living resources, such as bydrocarbons,
that represent the presently attainable sod readily exploitable wealth.

The most lucrative fishing grounds too are predominantly the corstal warters. This is because the richest phytoplankton pastures lie within 200 miles of the
continental masses. Phytoplankton, the basic food of fish, is brought up from the deep by currents and ocesn streams at their strongest oear lsad, and by the
upwelling of cold waters where there are strong offshore winds.

The desire of coastal States to conirod the fish harvest in adjacent waters was a major driving force behind the creation of the EEZs, Fishing, the prototypical
cotfage industry before the Second World War, had grown tremendousty by the 1950s and 1960s, Fifteen million tons in 1938, the world fish catch stood at 85
million tons in 1989, No longer the domain of a lone fisherman plying the sea io 2 wooden dhow, fishing, to be competitive in world markets, now requires
armadas of factory-fishing vessels, able to stay months at sea far from their native shores, and carrying sophisticated equipment for tracking their prey.

The special interest of coastal States in the conservation and management of fisheries in adjacent waters was firsi recognized in the 1958 Convention on Fishing
and Conservation of the Living Resources of the High Seas. That Convention allowesd coastal States to take "unilateral measures” of conservation on what was
then the high seas adjacent to their territorinl waters, It required that if six mounths of prior negotiations with foreign fishing nations had failed to find a formula
for sharing, the coastal State could impese terms. But still the rules were disorderly, procedures undefined, and rights and obligations a web of confusion, On the
whole, these rules were never implemented.

The claim for 200-mile offshore sovereignty made by Peru, Chile and Ecuador in the late 1940s and early 1950s was sparked by their desire to protect from
foreigo fishermen the rich waters of the Humboldt Current {more or less coinciding with the 200-mile offshore belt. This limit was incorporated in the Santiago
Declarntion of 1952 and reaffirmed by other Latin American States joining the three in the Montevideo and Lima Declarations of 1970, The idea of sovereignty
over coastal-area resources continved to gain ground,

As long-utilized fishing grounds began to show sigas of depletion, as long-distance ships came ta fish waters local fishermen claimed by tradition, as
com petition increased, so too did conflict, Between 1974 and 1979 alone there were some 20 disputes over cod, anchovies or luna and other species between, for
example, the United Kingdom and lceland, Morocco and Spain, and the United States and Peru.

And then there was the offshore oil,

The Third United Nations Conference on the Law of the Sea was launched shortly after the October 1973 Arab-Israeli war, The subsequent oil embargo and
skyrocketing of prices only helped to heighten concern over control of offshare oil reserves. Already, significant amounts of oil were coming from offshore
facitities; 376 million of the 483 miilion tons produced in the Middle East in 1973; 431 million barrels a d=y in Nigeria, 141 million barrels in Malaysia, 246 million
barrels in Indonesia. And all of this with barely 2 per cent of the continental shelf explored. Clearly, there was bope al} sround for a fortunate discovery and a

potentinl to be protected,

Today, the benefits brought by the EEZs are more clearly evident. Already 86 coastal States have ecanemic jurisdiction up to the 200-mile limit, As a result,
almost 99 per cent of the warld's fisheries now fall under some nation's jurisdiction. Also, a large percentage of world oil and gas production is offshore. Many
other marine resources nlso fall within coastal-State control This provides a long-needed opportunity for rational, well-managed exploitation under an assured
authority.

Figures on known offshore oil reserves now range from 240 to 300 billion tons, Production from these reserves amounted to a little more than 25 per cent of
total world production in 1996. Experts estimate that of the 150 countries with offshore jurisdiction, over 100, many of them developing countries, have medium
to excellent prospects of finding and developing new oil and natural gas fields,

1t is evident that it is archipelagic States and large nationa endowed with long coastlines that naturally acquire the greatest areas under the EEZ regime.
Among the major beneficiaries of the EEZ regime ere the United States, France, Indonesia, New Zealand, Australia snd the Russian Federation,

But with exclusive rights come responsibilities and obligations Far example, the Convention encourages optimum use of fish stocks without risking depletion
through overfishiog. Each coastal State is to determine the total allowable cateh for each fish species within its economic zone and is also to estimate its harvest
capacity and what it can and esnnot itself catch. Coastal States are obliged to give access to others, particularly neighbouring States and land-locked countries, to
the surplus of the allowable catch. Such necess must be done in accordance with the conservation measures established in the laws and regulations of the coastal
State, !

Coastal States have certain other obligations, including the adoption of mensures to prevent and Hmit poltution and to facilitate marine scientific research in
their EEZs.

Back to the coptents

Comtinental Shailf

In ancient times, navigation and fishing were the primary uses of the seas. As man progressed, puiled by technology in some instances and pushing that
technology at other times in order fo satisfy his needs, a rich bounty of other resources and uses were found uaderneath the waves on and under the ocean floor -
minerals, natural gas, oil, sand and gravel, diamonds and gold. What should be the extent of a coastal State's jurisdiction over these resources? Where and how
should the lines demarcating their continental shelves be drawn? How should these resources be expioited? These were among the important guestions facing
lawyery, scicutists and diplomats as they assembled in New York (n 1973 for the Third Conference.

Given the real and potential continental shelf riches, there naturally was a scramble by natlons to assert shelf rights, Two difficnlties quickly arose. States with
a naturally wide shelf had a basis for their claims, but the geologically disndvantaged might have almost no shelf at all, The Iatter were not ready to accept
geological discrimination. Also, there was no agreed method or how (o define the shelf' s outer limits, and there was u danger of the claims to continental shelves
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being overextended - so much s0 as to eventaally divide up the entire ocean floor amoeng such shelves.

Although many States had started claiming wide continental-shelf jurisdiction since the Truman Proctamation of 1945, these States did not use the term
“continental shelf™ in the same sense. In fact, the expression beeame no more than 4 convenient formula covering a diversity of titles or claims to the seabed and
subsoil adjacent to the territorial seas of States. In the mid-1950s the Internationsl Law Comrmission stade a number of attempts to define the "continentzl shell"
and coastal State jurtsdiction over its resources,

In 1958, the first United Nations Conference on the Law of the Sea accepted a definition adopted by the International Law Commission, which defined the
continental shelf to include "the seabed and subsoil of the submarine areas adjacent ta the coast but outside the area of the territorial ses, to a depth of 200
metres, or, beyond that limit, to where the depth of the superjacent waters admits of the exploitation of the natural resources of the said areas™.

Already, as the Third United Nations Cooference on the Law of the Sea got under way, there was a strong consensus in favour of extending cozstal-State
control over ocean resources out to 200 miles from shore so that the outer limit colneides with that of the EEZ. But the Conference had to tackle the demand by
States with a geographical shet! extending beyond 200 miles for wider economic jurisdiction,

The Coavention resolves conflicting ctaims, lnterpretations snd measuring techniques by setting the 200-mile EEZ limit as the boundary of the continental
shelf for seabed and subaoil exploitation, safisfying the geologically disadventaged. It satisfied those nations with a broader shelf C about 30 States, including
Argentina, Australia, Canada, Indis. Madagascar, Mexico, Sti Lenka and France with respect to its overseas possesvions C by giving them the possibitity of
establishing a boundary going out 1o 350 miles from their shores or further, depending on certain geological criteria.

‘Thus, the continenta) shelf of u constal State comprises the seabed and its subsoil that extend beyond the limits of its territorial ses throughout the natural
prolongation of its land territory to the cuter edge of the continental margin, or o 5 distence of 200 miles from the basefines from which the tertitorial sea is
measured, where the outer edge of the continental margin does not extend up to that distance.

In cases where the continental margin extends further than 200 miles, nations may claim jurisdiction up to 350 miles from the baseline or 104 miles from the
2,500 metre depth, depending on certain criteria such as the thickness of sedimentary deposits. These rights would not affect the legal status of the waters or that
of the sirspace above the continental shelf.

To counterbalance the continental abelf extensions, coastal States must also contribute (o a system of sharing the revenue derived from the explaitation of
mineral resources beyood 200 miles. These payments or contributions - frorm which developing countries that are net importers of the mineral in question are
exempt C are to be equitably distributed among States parties to the Convention through the International Seabed Authority.

To coatrol the claims extending beyond 200 miles, the Commission on the Limits of the Continenial Shelf was established to consider the data submitted by
the coastal States and make recommendations

Back to the contents
Deep Seabed Mining

Deep seabed mining és an enormons challenge that has been compared to standing atop a New York City skyscraper on a windy day, trying to suck up marbles
off the street below with a vacoum cleaner attached 1o 2 long hose.

Mining will take place at a depth of more thao fifteen thousand fect of open ocean, thousands of miles from land. Mining ships are expected to remain on
station five yenrs at a time, working without a stop, and to transfer the scabed minerals they bring up to guxilisry vessels.

At the centre of the controversy were potato-sized manganese nodules found oo the deep ocean floor 2nd contnining a number of im portant metals and
minerals.

On 13 March [874, somewhere between Hawaii and Tahiti, the ceew of the British research vessel HMS Challenger, on the first great oceanographic expedition
of modern times, huuled in from a depth of 15,600 feet & trawl containing the first known deposits of manganese nodutes, Analysis of the samples in 1891 showed
the Pacific Ocean nodules to contain impartant metals, particularly nickel, copper and cobalt. Subsequent sampling demonstrated that nodules were abundant
throughout the deep regioas of the Pacific.

In the 19505, the potential of ihese deposits as sources of nickel, copper and cobalt ore was finally eppreciated. Between 1958 and 1968, numerous companies
began scrious prospecting of the nodule fields to estimate their economic potential. By 1974, 100 years after the first samples were taken, it was well establistred
that & broad belt of sea floor between Mexico and Hawali and a few degrees north of the equator (the so-called Clarion Clipperton zone) way literally paved with
nodules over an area of more than 1.35 million square miles,

In 1970 the United Nations General Assembly declarcd the resources of the seabed beyond the limits of national jurisdiction to be "the common heritage of
mankind", For 12 years from then, up to 1982 when the Convention on the Law of the Sea was adopted, nothing tested so sorely the abtlity of diplomats from
variouy corners of the world to reach common ground than the goal of conserving that commen heritage and profiting from it at the same fime.

Back to the contents
The Exploitation Regime

Having established that the resources of the seabed beyond the limits of nationz! jurisdiction are the common heritage of mankind, the framery of the treaty
faced the question of who should mine the minecals and under what rules, The developed countries took the view that the resources should be commereially
exploited by mining companies in consortia and that an internationaf suthority shonld grant ficenses 10 those companies, The developing countries objected to
this view an the grounds that the resource was unique and belonged to the whole of mankind, and that the most appropriate way to benefit from it was for the
internationel community to establish a public enterprise to mine the international sexbed grea.

Thus, the gamui of proposais ran fram a “weak" international suthority, noting claims and coilecting fees, 1o a "strong” ane with exclusive rights to mine the
common heritage area, involving States or private groups only as it saw fit, The solution found was to make possible both the public and private enterprises an
one hand aad the collective mining on the other - the so-called "parallel system",
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This complex system, though simplified to a great degree by the Agreement on Part X1, is administered by the International Seabed Authority, headquartered
in Jamaica. The Authority is divided into three principal organs, an Assembly, made up of all members of the Authority with power to set general policy, a
council, with powers to make executive decisions, made up of 36 members elected from among the members of the Authority, and & secretariat headed by s

secretary-general.

Back to the contents

Techinological Prospects

Unfortunately, the road to the market Iy long, hard and expensive. The nodules lie two to three miles - about 5 kilometres - down, in pitch-black water where
pressures exceed 7,000 pounds per square inch and temperatures are near freezing. Maoy of the acean floors are filled with treacherous hills and valleys.
Appropriate deep-ses mining technology must be developed to accommaodate this environment.

Many mining systems have been tried, and some have appeared more promising than others. For a while, hydraulic suctlon dredge airlifts and a continuous-
line bucker system were thought to be a promising answer to the mining dilemma. Another system, the so—called shustie system, involves sending down a remotely
operated, Jules Verne-like vehicle, with televivion "eyes™ and powerful lights, to crawl over the ocern Noor, gobble up and crush nodules and resurface with its
catch,

Today, the continuous-fine bucket system, where empty buckets are lowered to the bottom of the acean and later raised, partiatly filled with nodules, has been
discarded because of [ow recovery rates. The shuttle system has been shelved because its operational and investment costs far exceeded 1be costs of more
conventional approaches. However, this system ix thought to be the technology of the future, Thus, the current focus is on the hydraulic suction and dredge
method. But there are a number of technological problems to be worked out before it will be ready for commercial application.

Keepiog a steady ship position, since a vesse) cannot anchor § kilometres above the sea Moor and making sure that the pipe does not snap or that the recovery
vehicle is not lost or permanently stuck on the ocean floor are among the many headaches involved in developing the necessary technology for commercial

exploitation.

Extracting metals from the nodules iy another task altogether. All agree that this phase will be the most expensive, even if only at the initial investment stage.
Technelogically, however, processing does not pose as much of a challenge as the recovery of manganese nodules. That is because it is thought that the two
processing techniques apptied to land-derived ores - heat and chemical! separation of the mctals - will apply just as well to the seabed resources,

Because of their porous nature, recovered nodules retain a great deal of water. Heat processing would therefore require a great amount of energy in order to
dry the nodules prior to extracting the metals, It Is for that reason that some belleve that chemical technigues will prove to be the most efficient and least costly.

Moreover, processing would involve such waste that specizl barren sites woutd have to be found to carry out aperations. Yet, others believe that the economic
viability of seabed mining would be greatly eohanced if a method is devised to process the nodules at sen, saving enormous energy costs involved in the transfer of
nodules to land-based processing plants,

Bagk to th nt
The Question of Universal Participation ir the Convertion

Prospects for sesbed mining depend to a large degree on the market conditions for the metals to be produced from seabed nodules. While one of the driving
forces behind the Convention or the Law of the Ses was the prevailing belief in the [970s that commercial sexbed mining was immineat, today the prospecis for
the inherently expensive process of mining the seabed have greatly receded with changing economic snd other conditions since the early 1980y, Indeed, some
experts predict that commercial mining eperations are not lixely to begin until welt after the year 2000,

A number of important political and economic changes have taken place in the 10 years that have elapsed since the ndoption of the Convention, some directly
afTecting the deep seabed mining provisions of the Convention, others affccting international relations in generak. In the meaatime, the prevailing economic
prognosis on which the seabed mining regime was built has not been realized,

The Conventicn on the Law of the Ses holds out the promise of an orderly and equitable regime or system to govern all uses of the sea. Bul it is a club that one
must join in order to fully share in the benefits. The Convention - like other treaties - creates rights only for those who become parties to it and thereby accept its
obligations, except for the provisions which apply to all States because they either merely confirm existing customary law or are becoming customary law.

However, &s its preamble states, the Convention starts from the premise that the problems of acean space are closely interrciated and need to be considered as
# whole. The desire for a comprehensive Convention arose from the recognition that traditional sea law was disintegrating and thet the internations] commusity
could not be expected to behgve in & consistent manner without dialogue, negotiations and agreement.

In this context, it must be underscored that the Convention was adopted as a *'package deal”, with one aim above all, namely vniversal participation in the
Convention. No State can claim that it has achieved quite all it wanted. Yet every State benefits from the provisions of the Convention and from the certainty that
it has established in internations! law in relation to the law of the sex. It has defined rights while underscoring the obligations that must be performed in order to
benefit fram thoss rights. Any {rend towards exercising thoss rights without complying with the correspanding obligations; ar towards exercising rights
inconsistent with the Convention, must be viewed as damaging to the universal regime that the Convention establishes.

The adoption of the Agreement on Part XI has eliminated this threat. With nearly all States now adkering, even on a provisional basis pending ratification or
accession, to the Convention, the threat to the Convention kas been climinated. The Apreement has pacticularly removed those obstacles which had prevented the
industrialized couatries from adhering to the Convention, Those same countries have eitbier ratified the Convention or subuiitted it for their internal legisiative
procedures. Even more Important, is their active participation in the institutions created hy the Conventioa and their strong support for the regime contained in
it,

Back to the contents

Pioneer Investors
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The Preparatory Commission for the International Seabed Authority and for the International Tribunal for the Law of the See was established, prior to the
entry into force of the Coanvention, o prepare for the setting up of both institutions. The Preparatory Commission proceeded with the implementation of an
interim regime adopted by the Third United Nations Conference on the Law of the Sea, desigoed to protect those States or entitics that have already made a large
investment in seabed mining. This so-called Pioneer Investor Protection regime altows a Stare, or consortia of mining companies to be sponsered by a State, o be
registered as 3 Pioneer Investor. Registration reserves for the Pioneer Investor a specific mine site in whick the registered [nvestor is allowed to explore for, but
nat exploit, manganese nodules. Registered Investors are also obligated to explore 2 mine site reserved for the Enterprise and undertake other obligations,
including the provision of truining to individuals to be designated by the Preparztory Commission.

The Preparatory Comumission had registered seven pioneer investars: China, France, India, Japan, the Republic of Korea, and the Russian Federation, as well
a1 8 consortium known as the Interoceanmetal Joint Organization (IMO). With the Convention in force and the International Seabed Authority being
fanctioning, those pioneer investors will become contractors along the terms contained in the Convention and the Agreement, as well as regulaiions established by
the Internationzl Seabied Autherity.

Back n
Protection of the Marine Environment

Thar Heyerdah), sailing the Atlantic in his papyrus raft, Ra, found globs of oil, tar and piastics stretching from the coast of Africa to South America. Perts of
the Baltic, Mediterranean and Black Sea are already so poltuted that marine life fs severely threatened. And waste dumped in the Pacific and Atlantic Occans has
washed up on the shores of Anterctics.

In the United Seates, tong stretches of beaches are often closed becnuse of medical and other waste washing up on shore. And every time an oil tanker is
involved in an accident, the world's pulse quickens a bit in fear of & major catastrophe, In fact, every time n tanker cleans its tanks at sea, every time & factory
channels toxic residues to coastal waters or a city conveniently releases raw sewage into the sea, every timne a service station changes the oil of an automobile znd
pours the waste oil into the sewers, the oceans become a little more polluted. Eventually, scientists fear, the oceans' regenerative capacity will be overwhelmed by
the amount of pollution it is subjected to by man. Signs of such eatastrophe are clearly observed in many seas—particularly along the heavily popuinted coasts
and enclosed or semi-enclosed seas.

There are six main sources of ocean poliution addressed in the Convention: land-based and cosstal activities; continental-shelf drilling; potential seabed
mining; ocean dumpiag; vessei-source pollution; and pollution from or through the atmosphere,

The Convention lays down, fiest of all, the fundamenta) abligation of ali States to protect and preserve the marine environment. It further urges ali States ro
ceoperate on o global and regional basis in formulating rules and standards and otherwise take measures for the same purpose.

Conatal States are empowered to enforce their nationg) standards and anti-pollution measures within their territorial ses, Every coastal State is granted
jurisdiction for the protection and preservation of the marine environment of its EEZ, Such jurisdiction allows coastal States 1o control, prevent and reduce
marine pollution from dumping, land-based sources or seabed activities subject to nationat jurisdiction, or from or through the atmosphere. With regard 1o
marine pollution from foreign vessels, constal States can exercise jurisdiction only for the enforcement of laws and regulations adopted in Accordance with the
Convention or for "generally accepted International rufes and standsrds™. Such rules and standards, many of which are already in place, are adopted through the
com petent international organization, namely the Internationa) Maritime Grgeaization (IMO),

On the other kand, it is the duty of the "flag State”, the State where a ship is registercd and whose fag it flies, to enforce the rules adopted for the control of
marioe pollution from vessely, irrespective of where a violation occurs. This serves as a safegoard for the enforcement of international rules, particulsrly in
waters beyond the national jurisdiction of the coastal State, i.e., on the high seay,

Furthermore, the Convention gives enforcement powers to the "port State”, or the State where o ship is destined. In deing so it has incorporated a metbod
developed in other Conventions for the enforcement of treaty obiigations dealing with shipping standards, marine safety ard poilution preventlon, The port State
cen enforce any type of internationat rule or national regulations adopted in accordance with the Convention or applicable internatfonal rules as a condition for
the entry of foreign vessels into their poris or internal waters or for a call at their offshare terminals, This has already become a significant factor in the
strepgthening of international standards.

Fioalty, as far as the international seabed arca is concerned, the International Seahed Authority, through its Council, is given broad discretionary powers to
assess the potential environmental impact of a given deep seabed mining operation, recommend changes, formulate rules and regulations, establish a monitering
programme and recommend issuance of emergency orders by the Council to prevent serious enviropmentel damage. States are to be held liable for any damage
caused by elthier their own enterprise or contractors under their jurisdiction,

With the passage of time, United Nations involvement with the law of the sea hay expanded as awareness increases that not only ocean problems but global
problems as a whole are interrelated. Already, the 1992 Unifed Nations Conference on Environment and Development (UNCED) held in Rio de Janeiro, Brazil in
1992, placed & great deal of emphasis on the protection and preservation of the oceans’ environment in harmony with the rational ose and development of their
living resources, thus establishing the concept of "sustainable development"” embodied in Agende 21, the programme of action adopted at the Conference,

‘The necessity to combat the degradation and depletion of fich stocks, beth in the zones under national juritdiction and in the high seas and its causes, such as
overfishing and excess fishing capacity, by-catch rnd discards, has been one of the recurrent topics in the process of implementation of the programme of action
adopted In Rio de Janeiro.

In this respect, among the most im portant outputs of the Conference was the convening of an Intergovernmental conference under United Nations auspices
with & view to resolving the old conflict between coastal States and distant-water fishing States over straddling and highly migratory fish stocks in the areas
adjacent to the 200 nautical-mile exclusive economic zones, This Conference adopted the 1995 Agreement on Straddling Fish Stocks and Highly Migratory Fish
Stocks which introduces a mumber of innovative measures, particularily in the area of environmental end resource protection obliging States to adopt a
precautionary approach to fisheries exploitation and giving expanded powers to part States to enforce proper management of fisheries resources,

Back to the contents

http://www.un.org/Depts/los/convention_agreements/convention_historical_perspective.htm  3/3/2009




Overview - Convention & Related Agreements Page 9 0f' 10

Marine Sclentific Research

With the extension of the territorial sea to 12 miles and the establishment of the new 200-mile EEZ, the area opea to unrestricted scientific research was
. circumscribed. The Convention thus had to balance the concerns of major research States, mostly developed countries, which saw any constakstate limitation on
research as a restriction of a traditional freedom that would not only adversely affect the advancement of science but also deny its potential benefits to alf nations
in fields such as weather forecasting and the study of effects of ocean currents and the natural forces at work on the ocean floor.

On the other side, many developing counfries had become extremely wary of the possibility of scientific expeditions being used as n cover for intelligence
gathering or economic gain, particularly in relatively uncharted areas, scientific research was yielding knowledge of potential economic significance.

The developing countries demanded "prior consent” of & coastal State 1o all scientific research on the continental shelf and within the EEZ. The developed
countries offered fo give coastal States "prior notification” of research projects to be carried out on the continental shelf and within the EEZ, and to share any

data pertinent to offshore resources,

The final provisions of the Convention represent & concession on the part of developed States. Coastal State jurisdiction within its territorial sea remains
absolute. Within the EEZ and in cases involving research on the continental shelf, the coastal State must give its prior consent, However, such consent for
research for peaceful purposes is to be granted "in normat circumstances” and "shall not be detayed or denied vnreasonably”, except under certain specific
circumstances ideatified in the Convention. In case the consent of the coastal State is requested and such State does not reply within six manths of the date of the
request, the coastal State Is deemed to have implicitly given its consent. These last provisions were intended to circumveni the foog burcaucratic delays and
frequent burdensome differences in coastal State regulations,

Back to the contents
Serttement of Disputes

Provisiona for the settlement of disputes arising ot of an international treaty are often contained in a separate optional protocol. Parties to the freaty could
choose to be bound by those provisions or not by accepting or not accepting the Protocol. The Convention on the Law of the Sea is unique In that the mechanism
for the sertlement of disputes Is incorporated into the document, making it obligatory for parties to the Convention to go through the settlement procedure in case

of a dispute with arother party.

During the drafting of the Convention, some countries were opposed in principle to binding setilement to be decided by third party judges or arbitrators,
inaisting that issues could best be resolved by direct negotistions between States witkoat requiring them to bring in outsiders, Others, pointing to a history of
failed negotiations and long-standing disputes often leading to » use of farce, argued that the only sure chance for peaceful settiement lay in the willingness of
States to bind themselves in advance to accept the decisions of judicial bodies.

. What emerged from the negotiations was a combination of the two approaches, regarded by many as a lzadmark in international law.

If direct talks between the parties fail, the Convention gives them a choice among four procedures - some new, some old: submission of the dispate ta the
International Tribunal for the Law of the Sea, adjudication by the International Court of Justice, submission to binding international arbitration procedures or
submission to special arbitration tribunaly with expertise in specific types of disputes, All of these procedures involve binding third-party settlement, in which an
agent other than the parties directly involved hands dows a decision that the parties are committed in advance to respect.

The only exception to these provisions is made for sensitive cases involving national sovereignty, In such circumstances, the parties are obliged to submit their
dispute te a conciliation commission, but they wifl not be bound by any decision or finding of the commission. The moral pressure resulting was argued as being
persuasive and adequate to ensure compliance with the findings. The Convention also contains so-called “optional exceptions”, which can be specified at the time
a country signs, ratifies or accedes to the Convention or at any Ister time. A State may declare that it choeses not 10 be bound by one or more of the mandatory
pracedures if they involve existing maritime boundary disputes, military activities or issues under discussion in the United Nations Security Council.

Disputes over seabed sctivities will be arbitrated by an 11-member Seabed Disputes Chamber, within the International Tribunsl for the Law of the Sea. The
Chamber has compulsory jurisdiction over all such conflicts, whether involving States, the Internationa! Seabed Authority or companies o7 individuals having

scabed mining contracts,

The United Natlons and the Law of the Sea

Throughout the years, beginning with the work of the Seabed Committee in 1968 and later during the nine-year duration of the Third United Nations
Conference an the Law of the Sea, the United Nations hay been actively engnged in encournging and guiding the devetopment and eventval adeption of the Law of
the Sea Convention, Today, it continues to be engaged in this process, by monitoring developments as they relate to the Convention and providing assistance to
Stutes, when ealled for, in cither the ratification or the implementation process,

The goal of the Grganization is to help States to better understand and implement the Convention in order to utilize their marine resources in an environment
relatively free of conflict sud canducive to development, safegunrding the rule of law in the ocenns.

In this contexy, the Division for Ocean Affnirs and the Law of the Sea (DOALOS) of the United Nations Office of Legal AfMairs belps to ceordinate the
Grganization’s activities and programmtes in the area of marine afTairy, It is active in assisting and advising States in the integration of the marice sector in their
development planning. It also responds to requests for information and advice op the legal, economic and political aspects of the Convention and ifs implications
for States. Such information is used by States during the ratification process, in the management of the marine sector of their economies and in the development
of a natienal sea-use policy.

. The United Nations also givea assistance to the two newly created institutions « the International Senbed Authority and the International Tribunal for the Law
of the Sen,
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The Future

The entry into foree of the Convention, together with extended jurisdiction, new fields of activity and increased uses of the oceans, will continue to confront all
. States with impartant challenges, These challenges will include how 10 apply the new provisions in accordance with the letter and spirit of the Convention, how {9
harmonize national legislation with it and how to fulfil the obligations incombent upon States under the Convention.

Another major challenge will be to provide the necessary assistance, particularly to developing States, In order 1o allow them to benefit from the rights they
have acquired undes the new regime. For example, a great many of the States that have established their EEZs are not at present in a position to exercisc all their
rights and perform duties under the Convention, The delimitation of EEZ, the surveying of its area, its monituring, the wtitization of its resources and, generally
speaking, its management and development are long-term endesvours beyond the present and possibly near-term capabilities of most developing countries.

The United Nations will continuc to play 8 major role in the monitoring of, coltection of information on and reporting on State practice in the implementation
of the new legal regime. 1t will slso have a significant rofe to play in reporting on activities of Stotes and relevant international organizations in marine affairs and
on major trends and developments, This information will be of great zssistance (o States in the acceptance and ratification of the Convention, as well as its early
eotry into foree and implementation,

A number of new duties falls upon the Secretary-Geaeral of the United Nations, These include the depositing of charts and coordinates showing the maritime
limits of coastal States and servicing of the Commission on the Limlits of the Continental Shelf The Secrctary-General is also called upon to convene meetings of
States Parties to elect the members of the International Tribunal for the Law of the Sea and to adopt its budget. Mcetings of States Partics may alao be called for
u Review Conference deeling with the provisions on deep scabed mining or for ameading the Convention,

The United Nations will continue to strengthen the cooperation that kay developed over the last two decades among the organizations in the United Nations
system involved in marine affairs. Such close cooperation woeld be of great benefit to States, since it would avoid duplication and overlapping of activities, It
would also help to coordinate multidisciplinary activities related to the management of marine affairs.

With the passage of time, United Nations involvement with the law of the sea is expected to expand as awsreness Increases thar aot only ocean problemy but
also global problems as a whole are interrelated,

Onginally prepared for the Intemational Year of the Ocean, 1398

The uss of this web site canstitutes agreemant with the terms snd conditions of use of

Unitad Nations web sites.
Prepared by the Division for Ocean ARairs and the Law of the Sea, Office of Legal Affairs, United Nations,

. Oceans and Law of the Sea Home United Nati P A% Search Ocwans and Law of the Sea Commants and suggestions?
) nited Natians Home Page Mall to DOALOS

Page site

Copyright © 2007 Unitsd Natlons

http://www.un.org/Depts/los/convention_agrcements/conventionﬁhistorical _perspective.htm  3/3/2009
4982






