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HCR 10 OPPOSE FED. CONTROL OF STATE LAND & WATER 

Urging the Governor to exercise all available legal options to restrain the United States Department of the 
Interior, National Park Service, from intruding on the sovereign right of the state to exercise jurisdiction over 
navigable water and submerged land and urging the Governor to allocate sufficient resources to the 
Department of Law, the Department of Natural Resources, and the Department of Fish and Game to defend 
the state's right to manage the public use of its navigable water. 
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907465-4979 fax . 

Interim: 
716 W 4th Avenue 
Anchorage, AK 99501 
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907 269-0248 fax 

House District 32: 

Eagle River 
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Representative Mike Hawker 
Alaska State Legislature 

House Concurrent Resolution 10 
Sponsor Statement 

Version: CS HCR 10 (RES) 

"Urging the Governor to. exercise all available legal options to 
restrain the United States Department of the Interior, National Park 
Service, from intruding on the sovereign right of the state to 
exercise jurisdiction over navigable water and submerged land and 
urging the Governor to allocate sufficient resources to the 
Department of Law, the Department of Natural Resources, and the 
Department of Fish and Game to defend the state's right to manage 
the public use of its navigable water." 

The State of Alaska owns and has the right to manage submerged land 
and navigable water in the state, unless Congress has specifically 
limited the state's authority. However, due to federal action, Alaska is 
quickly losing one if its most valuable assets and Alaskans are losing the 
ability to access these resources. 

Starting in 1996, the United States Department of the Interior, National 
Park Service, began regulating public use of Alaska's navigable 
waterways. In the past 12 years, despite the state's continued protest 
and efforts to administratively address this problem, Alaskans' right to 
access and use Alaskan land has been eroded. 

House Concurrent Resolution 10 reaffirms our sovereignty and asks for 
the governor to exercise all available legal options to protect our citizens 
from this inappropriate preemption of our state's rights. We must take 
action now to ensure that our right to manage our resources, as 
guaranteed by Alaska's Constitution, and both federal and state law, is 
protected. 

Slaff Conlact: Juli Lucky 465-4949 4/1/2009 

Rep.Mike.Hawker@legis.state.ak.us • http://www.akrepublicans.org!hawker/ 
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CITIZENS' ADVISORY COMMISSION 
ON FEDERAL AREAS 

Richard Svobodny 
Acting Attorney General 
State of Alaska 
Department of Law 
P.O. Box 110300 
Juneau, Alaska 99811-0300 

Dear Mr. Svobodny: 

February \3,2009 

SARAH PALIN, 
Governor 

3700 AIRPORT WAY 
FAIRBANKS, ALASKA 

99709 

PIIONE: (907) 374-3737 
FAX: (907) 451-2751 

In 1996, over the strong objections of the State of Alaska and others, the National Park 
Service adopted regulations which improperly extended its management and enforcement 
authorities over state owned navigable waters within units of the National Park System. 
While the agency has been fairly restrained in its enforcement of the regulations, there 
have been a growing number of encounters between National Park Service rangers and 
the public. It is our understanding that one citation has been issued and commercial 
operators have been required to get permits to operate on the Yukon River within the 
Yukon Charley Rivers National Preserve, even though they do not use the upland areas of 
the preserve. 

The regulations at 36 CFR § 1.2(a)(3) state that National Park Service regulations apply to 
waters located within the boundaries of the National Park System, including navigable 
waters, "without regard to ownership of submerged lands, tidelands or lowlands." This 
is contrary to ANILCA Section 103(c) which clearly states that only public lands are 
included as a portion of a conservation system unit and that state or private lands are not 
subject to the regulations applicable solely to public lands within such units. As defined 
by ANILCA, public lands do not include State owned lands, including the submerged 
lands beneath navigable waters. 

In publishing its rulemaking the Park Service classified Section J03(c) as a "minor 
technical provision." To the contrary, addition of this section was a key revision included 
in the concurrent resolution that led to the final passage of ANILCA. Section J03(c) 
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Acting Attorney General Svobodny 2 February 13,2009 

clearly indicates that Congress recognized that the authority of the State to regulate its 
lands and waters was not to be superseded by federal agency regulations. 

Since adoption of the regulations the State of Alaska, through your office and the 
ANILCA Program, has worked to find an administrative solution to this issue. While the 
National Park Service generally does not dispute state ownership of submerged lands 
underlying navigable waters, it maintains that the NPS Organic Act and other general 
statutory authorities grant it the necessary authority to regulate activities on navigable 
waters. 

In view of the National Park Service position, it appears that there can be no 
administrative solution to this issue. Therefore, under the authority granted by AS 
41.37.240, the Citizens' Advisory Commission on Federal Areas respectfully requests the 
Department of Law bring suit against the National Park Service and ask the court to set 
aside these regulations. 

We should note that Senator Bunde and Senator Therriault have introduced Senate 
Concurrent Resolution (SCR) No.3 which urges the Governor to file suit challenging 
these regulations. The Commission fully concurs with that resolution. 

We believe that this action is in the best interest of the State and is necessary to protect 
the State's authorities over its lands and waters. The Commission is committed to 
providing any help and support it can in this matter. Please contact us if we can be of 
assistance. 

Cc: Gov. Palin 
Sen. Gary Stevens 
Sen. Con Bunde 
Sen. Gene Therriault 
Rep. Mike Chenault 
Comm. Tom Irwin 
Comm. Denby Lloyd 

Rick Schikora 
Chairman 
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March 25, 2009 

Raymond E. Hickel 
5725 Yukon Charlie Lp. 
Anchorage, AK 99502 

Rep. Mike Hawker 
Alaska State Legislature 
Juneau, AK 

Dear Rep. Hawker, 

I am in full support of HCR 10 opposing federal interference in the management and 
enjoyment of state lands and navigable waterways. Once again we must defend Alaska 
and her sovereign inalienable rights against federal control. 

I am proud to see the leadership you and have taken on this issue. I wish to remind others 
of the solemn oath taken by all Legislators, and the Governor herself, in the promise to 
protect and defend the Constitution ofthe State of Alaska. 

The sovereign entity of Alaska is at the heart of this issue and there should be no 
opposition to the full and complete defense of it. Time is of the essence in order to rid 
our state of this cancer. 

In my opinion, an elected official who would not employ whatever legal means necessary 
to correct this gross error, is in violation of the oath of office. 

Very Truly Yours, 

Raymond Hickel 
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Fact Sheets Forms Site Index Contact Us Natural Resources I 

DivisiQn of Mining,. land & Water 
AI,!s~ DcpiJrtmcnt ()f NlituraJ ~IJSO!lrccs 

State of Alaska> Natural Resources> Mining, Land & Water 

Navigability Program 
• PAAD Notice regarding Director's Chuitna Report, Chuitna Field Trip Report 

• Director's Chuitna Report (04/04/08) 

• Chuitna Field Trip Report (09/08/08) 

The mission of the Division of Land's Navigability Project is to protect the 
public rights associated with navigable and public waters, and to ensure that 
the state's title to lands beneath navigable waters is protected. The Alaska 
State Constitution provides for free access and common use of public and 
navigable waters by any citizen of the United States Or resident of the State 
of Alaska. State ownership of the beds of navigable waters is an inherent 
attribute of state sovereignty protected by the United States Constitution. 

The Division's Navigability Project will enable the State of Alaska to assert 
ownership of lands beneath navigable waters. This is important for two 
reasons: first, the public will be ensured access to these state lands; and 
second, if these lands are already owned by the State of Alaska, they 
shouldn't be counted against Alaska's statehood land entitlement or 
conveyed by the Federal Government to non-state ownership. 

Contact: 
Scott Oga" 

Natural Resource Manager II 
Department of Natural Resources 
Division of Mining, Land & Water 

Phone: (907) 269-5515 
E-mail: scott_ogan@dnr.state.ak.us 

Fax: (907) 269-5043 

Navig:!h!lliy..!nde.x 
I Navigable Waters Web Map 

• Map Training Video ~w: 

• State's Policy on Navigability 

• Recordable Disclaimers of 

Interest Fact Sheet 

• State's Recordable 
Disclaimers of Interest for 

Navigable Waters 

~ BLM's website for Recordable 

Disclaimers of Interest for 

Navigable Waters 

Last updated on Tuesday, 06-Jan-2009 11 :25:38 AKST, Site optimized for IE 7, Firefox 3, and related. 
Not sure who to contact? Have a question about Mining, land & Water? Visit the Public Information Center. 

Ma_ny documents require Adobe Acrobat Reader 8 or greater. Get the most current version of Acrobat Reader. 
Report techilical problerns with this p-age to the webmastef 

State of Alaska Natural Resources Division Home Copyright Privacy System Status 
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Natural Resources find • 

Division of Minlng, Land & Water 
Ala,sk~ Dcp!!rtmcnt ()f N<!tUf<!! It~ourccs" 

State of Alaska:> Natura! Resources:> Mining, Land & Water 

Return To: Navigability Program Home 

State Policy on Navigability 
Table of Contents: 

• I. Identifying and Protecting State Title to the Beds of Navigability 

o Riparian Rights and Statute of Limitations 

o Navigability Criteria 

o Navigability Criteria Disputes 

o Identification of Navigable Waters 

o Navigable Waters within Pre-Statehood Federal Withdrawals 

o Navigable Waters within ANILCA Conservation System Units 

• II. Legal and Policy Guidelines Governing Management of Submerged Lands and 

Public Waters 

o Public Trust Doctrine 

o Public Waters 

o Boundaries of Navigable Waters 

o Conclusion 

N<!!lMbillty..!ndex. 
, Navigability Program Home 

, PAAD Notice regarding 

Director's Chuitna Report, 

Chuitna Field Trip Report 

• Director's Chuitna Report 

• Chuitna Field Trip Report 

• Navigable Waters Web Map 
• Map Training Video HEW: 

• State's Policy on Navigability 

• Recordable Disclaimers of 

Interest Fact Sheet 

, State's Recordable 

Disclaimers of Interest for 

Navigable Waters 

• BLM's website for Recordable 

Disclaimers of Interest for 

Navigable Waters 

Policies and Proceduces on Ownership and Management of Navigable and Public Waters 

June 18,1996 State ownership of the beds of navigable waters is an inherent attribute of state sovereignty 
protected by the United States Constitution. Utah v. United States, 482 U.S. 193 (1987). Under the 
doctrine, all states enter the Union on an equal footing with respect to sovereign rights and powers, title to 
the beds of navigable waters in Alaska vested in the newly formed State of Alaska in 1959. In addition, 
under the Alaska Constitution and the public trust doctrine, all waters in the state are held and managed by 
the state in trust for the use of the people, regardless of navigability and ownership of the submerged lands 
under the Equal Footing Doctrine. 

The purpose of this paper is to describe the State of Alaska's policies and procedures for identifying and 
protecting the state's title to the beds of navigable waters. In addition, this paper outlines the legal and 
policy considerations which guide the ownership and management of submerged lands and public waters. 

I. IDENTIFYING AND PROTECTING STATE TITLE TO THE BEDS OF NAVIGABLE 
WATERS 

Identification and management of the beds of navigable waters is an important policy of the State of 
Alaska. In 1980, the state established a comprehensive navigability program to respond to federal land 
conveyances and land management activities under the Alaska Statehood act, the Alaska Native Claims 
Settlement Act (ANCSA), and the Alaska National Interest Lands Conservation Act (ANILCA). Pursuant to 
the provisions of those acts, the federal government has issued navigability determinations for thousands of 
lakes, rivers, and streams throughout the state in an effort to determine whether the state or federal 
government owns the submerged lands. Navigability determinations are also made prior to many state land 
disposals to insure that adequate public use easements are reserved. 

The basic purpose of the state's program is to protect the public rights associated with navigable waters, 
including, in particular, the state's title to the submerged lands. Because state and native land selections 
and federal conservation units blanket the state, navigability questions have arisen for rivers, lakes, and 
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streams throughout Alaska. The navigability of many of those waterbodies has a Iready been established. 
There are hundreds of others, however, where navigability is not yet determined. 

To help resolve these navigability disputes, a major goal of the state's navigability program is to identify the 
proper criteria for determining title navigability in Alaska and to gather sufficient information about the uses 
and physical characteristics of individual waterbodies so that accurate navigability determinations can be 
made as disputes arise. Other important aspects of the program include monitoring federal land conveyance 
and management programs to identify particular navigability disputes, seeking cooperative resolution of 
navigability problems through negotiations and legislation, and preparing for statewide navigability 
litigation. 

Return to Table of Contents 

RIPARIAN RIGHTS AND STATUTE OF LIMITATIONS 

Disputes over ownership of submerged lands in Alaska have arisen under a variety of circumstances. The 
principal source of the disputes in Alaska is the survey and acreage accounting system used by the federal 
government for conveying land to the state and native corporations. 

The standard procedures for surveying and conveying federal land are found in the Manual of Instructions 
for the Survey of the Public Lands of the United States, generally known as the BLM Manual of Surveying 
Instructions. Under those procedures, consistently used in every public land state except Alaska, only 
uplands are surveyed and conveyed in fulfillment of acreage entitlements, not submerged lands. The survey 
rules require that all lakes 50 acres or larger, and rivers and streams three chains (198 feet) in width or 
wider, regardless of navigability, be meandered and segregated (excluded) from the surveyed public lands. 
Only the surveyed uplands are conveyed. The acreage of meandered rivers, lakes, and streams is not 
included in computing the amount of land involved in the conveyance. 

In Alaska, however, the federal government had not consistently followed these survey rules. Until 1983, 
the federal government treated submerged lands the same as uplands. All bodies of water that were 
considered non-navigable by the federal government, regardless of size, were surveyed as though they 
were uplands and the acreage of submerged lands was charged against the total acreage entitlement. 

Because of these conveyance procedures, the navigability of waterbodies in Alaska has been an issue of 
contention since the enactment of the Alaska Statehood Act and ANCSA. In addition to the problems caused 
by a lack of information about many waterbodies, the situation was exacerbated by the narrow definition of 
navigability used by the federal government. Hundreds of rivers, lakes, and streams considered navigable 
by the state were determined non-navigable by the federal government. 

In 1983, following years of negotiations, lawsuits and legislative attempts to solve the navigability problems 
created by the unusual survey and conveyance procedures in Alaska, the State of Alaska, the United States 
Department of the Interior and the Alaska Federation of Natives (AFN) agreed that the standard rules of 
survey should be followed for land conveyances in Alaska. The effect of that decision was to treat Alaska 
surveys and land conveyances like federal land surveys and conveyances in other states. The recipients of 
conveyances from the federal government are charged only for the amount of public land that is calculated 
by the survey, which does not include the areas of meandered rivers, lakes and streams. 

The use of these survey procedures has eliminated many of the problems associated with the federal land 
conveyance programs in Alaska. Submerged lands are no longer being conveyed to fulfill acreage 
entitlements. With the exception of lakes smaller than 50 acres and streams narrower than 198 feet, 
navigability determinations are no longer being made prior to federal land conveyances. Determinations of 
ownership of submerged lands can be put off until a natural resource use or conflict requires resolution, 
such as issuance of an oil and gas lease, mining claim, or a gravel sale. 

Through the jOint efforts of the State of Alaska, AFN, and the Department of the Interior, the 1983 decision 
to use the standard survey procedures for land conveyances in Alaska was legislatively approved in August 
1988 when the United States Congress passed legislation (94 Stat. 2430) amending Section 901 of the 
Alaska National Interest Lands Conservation Act, codified at 43 U.S.c. 1631. The 1988 amendment, 
sometimes referred to as the Alaska Submerged Lands Act, requires that the standard rules of survey in the 
BLM Manual of Surveying Instructions be used for all federal surveys under the Alaska Statehood Act and 
ANCSA. The 1988 amendment also repealed the Section 901 statute of limitations that would have required 
the state to file a lawsuit within a very short period of time in order to preserve its title to the beds of 
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navigable waters conveyed to native corporations by the federal government as a result of erroneous 
navigability determinations, poor maps, surveys or whatever. Even with this legislation, a major problem 
concerning navigability decisions made by the federal government under the old system remains 
unresolved. At issue are the hundreds of erroneous non-navigability decisions and the resulting submerged 
land conveyances made to ANCSA corporations in previous years. In addition, to comply with the 
meandering requirements of the BLM Survey Manual, the federal government is still required to make 
navigability determinations for lakes smaller than 50 acres and rivers or streams narrower than 198 feet in 
width to determine if these waters must be meandered. 

Return to Table of Contents 

NAVIGABILITY CRITERIA 

The greatest hurdle to overcome in the state's efforts to identify and manage navigable waters has been 
the long- standing differences of opinion between the State of Alaska and the United States regarding the 
application of the test for determining title navigability. Navigability is a question of fact, not a simple legal 
formula. Variations in waterbody use that result from different physical characteristics and transportation 
methods and needs must be taken into account. There are many legal precedents for determining 
navigability in other states based upon the particular facts presented in those cases. In Alaska, though, we 
are just beginning to get the final court decisions that are necessary to provide legal guidance for accurate 
navigability determinations. 

The physical characteristics and uses of a waterbody used by the state for asserting navigability, commonly 
referred to as navigability "criteria", are based upon legal principles that have been established by the 
federal courts. These criteria are applied to rivers, lakes, and streams throughout the state and take into 
account Alaska's geography, economy, customary modes of water-based transportation, and the particular 
physical characteristics of the waterbody under consideration. 

The federal test for determining navigability was established over a hundred years ago. In the landmark 
decision of The Daniel Ball, 77 U.S. (19 Wallo) 557,563, (1870), the Supreme Court declared: 

Those rivers must be regarded as public navigable rivers in law which are navigable in fact. And they are 
navigable in fact when they are used, or are susceptible of being used, in their ordinary condition, as 
highways of commerce, over which trade and travel are or may be conducted in the customary modes of 
trade and travel on water. 

Although The Daniel Ball test is accepted as the correct standard for determining navigability, there has 
been a lot of disagreement over application of many of the terms and phrases used in The Daniel Ball test 
to the specific uses of Alaska's lakes, rivers and streams. The State of Alaska uses the following 
interpretation of that test as the basis for its navigability program. 

The Waterbody Must Be Usable As a Highway For the Transportation of People or Goods. Interpreting the 
requirements that navigable waterbodies be used or usable as "highways of commerce", the courts have 
ruled that the central theme of title navigability is that the waterbody be capable of use as a highway which 
people can use for transporting goods or for travel. Neither the types of goods being transported nor the 
purpose of the travel are important in determining navigability. Transportation on water associated with 
recognized commercial activities in Alaska, such as mining, timber harvesting, and trapping is, evidence of 
navigability. The use of waterbodies for transportation in connection with natural resources exploration or 
development, government land management, management of fish and game resources, or scientific 
research is also evidence of navigability. Travel by local residents or visitors for the purpose of hunting, 
fishing, and trapping, or as a means of access to an area can be used to establish navigabiiity. The same 
holds for recreational transportation, including personal travel and professionally guided trips. 

Waters Which Are Capable of Being Used For Transporting Persons and Goods, Although Not Actually Used, 
Are Navigable. It is not necessary that a waterbody be actually used for transportation to be found 
navigable. It is enough that it is susceptible, or physically capable, of being used. Whether a waterbody is 
susceptible of use for transportation depends upon the physical characteristics of the water course such as 
length, width, depth, and, for a river, current and gradient. If those physical characteristics demonstrate 
that a waterbody could be used for the transportation of persons or goods, it is legally navigable. 

The susceptibility element of title navigability is very important for the identification of navigable 
waterbodies in Alaska. Because of Alaska's sparse population and lack of development, there are hundreds 
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of remote rivers, lakes, and streams where there is little or no evidence of actual use. Because of their 
physical characteristics, however, many of these remote waterbodies could be used for transporting people 
or goods if there was a need. Under these circumstances, they are considered legally navigable. 

Transportation Must Be Conducted In the Customary Modes of Trade and Travel On Water. A finding of 
navigability does not require use or capability of use by any particular mode of transportation, only that the 
mode be customary. The courts have held that customary modes of transportation on water include all 
recognized types and methods of water carriage. Unusual or freak contrivances adapted for use only on a 
particular stream are excluded. Customary modes of trade and travel on water in Alaska include, but are 
not limited to, barges, scows, tunnel boats, flat-bottom boats, poling boats, river boats, boats propelled by 
jet units, inflatable boats, and canoes. In places suitable for harvesting timber, the flotation of logs is 
considered a customary mode of transportation. 

The mode of travel must also be primarily waterborne. Boats which may be taken for short, overland 
portages qualify. The courts have ruled that the use of a lake for takeoffs and landings by floatplanes is 
insufficient, in and of itself, to establish navigability. 

Without expressly rejecting the claim, at least two court decisions in Alaska have suggested that winter 
travel on the surface of a frozen river or lake is probably not evidence of navigability. The rivers involved in 
the two adjudicated cases were both found navigable based upon summer use by boats, however, and it 
appears likely that most waterbodies in Alaska that are used as highways in winter can also be travelled by 
at least small boats in the summer. Because of this, the state need not rely upon winter travel to support 
navigability. 

Waters Must Be Navigable In Their Natural and Ordinary Condition. A waterbody which can be used for 
transportation only because of substantial man-made improvements to the condition of the watercourse is 
not navigable for title purposes. However, if transportation does or could occur on the waterbody even 
without the improvements and the improvements would only make transportation easier or faster or 
possible for larger boats (e.g., dredging), it is still considered navigable for title purposes. 

The presence of physical obstructions to navigation (rapids, falls, log-jams, etc.) does not render a 
waterway non- navigable if the obstruction can be navigated despite the difficulties or if the obstruction can 
be avoided by other means, such as portaging, lining, or poling. A waterbody is also navigable even if 
seasonal fluctuations do not allow it to be navigated at all times of the year. However, a waterbody which is 
only navigable at infrequent and unpredictable periods of high water is not normally considered navigable. 
The fact that a waterbody may be frozen for several months of the year does not render it non-navigable if 
it is navigable in its unfrozen condition. 

Title Navigability Is Determined As Of The Date Of Statehood. To be considered navigable for title purposes, 
the waterbody must have been navigable in 1959 (when Alaska became a state). This element of the 
navigability test focuses on the physical characteristics of the waterbody and whether those characteristics 
have changed Significantly since statehood. Most waterbodies have not physically changed enough since 
statehood to alter their navigability. Assuming there have been no significant changes in the physical 
characteristics of the waterbody, a waterbody that is navigable today would be considered legally navigable 
in 1959 as well. Exceptions might include the creation, by natural or man-made causes after statehood, of a 
totally new lake, river, or canal now used for navigation. Such a waterbody would not be considered 
navigable for title purposes. Conversely, a waterbody which was navigable in 1959 but, because of natural 
or man-made physical changes, is no longer navigable in fact would still be considered navigable for title 
purposes. 

Return to Table of Contenis 

NAVIGABILITY CRITERIA DISPUTES 

Because of differing legal interpretations of court navigability decisions, several aspects of the criteria used 
by the state to determine navigability have been disputed by the federal government. As a direct result of 
these criteria disputes, many waterbodies considered navigable by the state have been determined non­
navigable by the federal government. 

The major criteria dispute has been over the type or purpose of the transportation required to establish 
navigability. The federal government has asserted that a waterway must be used, or capable of use, for 
transporting commerce to be considered navigable. Other, "noncommercial" transportation uses are not 
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considered sufficient to establish navigability. In this context, the federal government has claimed that the 
only relevant "commercial" transportation is the distribution of goods for sale or barter, or the 
transportation for hire of people or things. The federal government has admitted that professionally guided 
transportation on Alaska's rivers, lakes and streams constitutes commerce, but nevertheless has argued 
that the waters are not being used as a navigable "highway" when recreation is involved, but rather more 
as an amusement park. The federal government has therefore claimed that waters used only for 
commercial recreation are legally nonnavigable even though they may be navigable in fact. 

Through the work of the state's navigability program, this definition has been repeatedly rejected by the 
courts, most recently in the Gulkana River case. Alaska v. United States, 662 F.Supp.455 (D.Alaska 1987), 
affirmed sub nom. Alaska v. Ahtna, Inc., 891 F.2d 1401 (9th Cir. 1989). Applying the correct definition of 
navigability, many of the submerged lands that the federal government attempted to convey to ANCSA 
corporations should have been recognized as belonging to the state. The state appealed many conveyances 
to protect its title. As occurred in the Kandik-Nation Rivers appeal, Appeal of Doyon, 86 I.D. 692 (ANCAB 
1979), Alaska Native Corporations also found it necessary to challenge erroneous federal determinations of 
non-naVigability to insure they would not be deprived of any portion of their entitlement by being charged 
for submerged land owned by the state. 

The federal government has also argued that aluminum boats, boats propelled by jet units, inflatable boats, 
and canoes are not customary modes of travel for the purpose of determining navigability in Alaska. As a 
result, many waterbodies navigated by these types of watercraft have been found legally non-naVigable by 
the federal government. The claim is that these boats represent post-statehood technological advances, are 
too small to be considered "commercial", or that most "commercial" use of the watercraft developed after 
statehood. 

Another navigability dispute involves remote, isolated lakes. The federal government has found many of 
these lakes legally non-navigable, even though they are physically capable of being navigated. The federal 
government's contention is that a navigable connection to another area is necessary to make travel on a 
remote lake worthwhile. Otherwise, the federal government views the lack of development in the area 
around the isolated lake as an indication that the lake will never be used for commercial transportation. 

To resolve these navigability criteria disputes, the state has actively pursued a limited number of court 
cases challenging particular findings of non-navigability by the federal government. With the sole exception 
of floatpi1lnes, the courts have agreed with the navigability criteria presented by the State of Alaska and 
have rejected the limitations suggested by the federal government. These cases include: 

Gulkana River. In this case, both in the U.S. District Court and on appeal to the U.S. Court of Appeals, the 
federal courts rejected the federal government's restrictive interpretation of the phrase" highway of 
commerce" in the title navigability test. The federal district court stated that to demonstrate navigability, it 
is only necessary to show that the waterbody is physically capable of "the most basic form of commercial 
use: the transportation of people or goods." Because the Gulkana River can be used for the transportation 
of people or goods, the Gulkana River was found navigable. Alaska v. United States, 662 F.Supp.455 
(D.Alaska 1987). On appeal, the court of appeals affirmed the district court's finding of navigability. Alaska 
v. Ahtna, Inc., 892 F.2d 1401 (9th Cir. 1989). The court of appeals found that the modern use of the 
Gulkana River for guided hunting, fishing, and sightseeing trips is a commercial use and, since the physical 
characteristics of the river have not significantly changed since 1959, provides conclusive evidence that the 
river was susceptible of commercial use at statehood. The court also found that modern inflatable rafts can 
be used to establish navigability. In April 1990, the United States Supreme court denied a request by 
Ahtna, Inc. to reconsider and overturn the court of appeals decision. The Gulkana River precedent is now 
binding on all future navigability determinations in Alaska. 

Kandik and Nation Rivers. In this administrative appeal, the State of Alaska and Doyon Limited, an ANCSA 
regional corporation, successfully established that the use or susceptibility of use of a river or stream by an 
18-24 foot wooden riverboat capable of carrying at least 1,000 pounds of gear or supplies is sufficient to 
establish navigability. Based upon the use of these types of boats for the transportation of goods and 
supplies by fur trappers, as well as extensive historic and contemporary canoe use, the court found the 
Kandik and Nation rivers, in Interior Alaska, navigable. Appeal of Doyon, 86 I.D.692 (ANCAB 1979). 

Alagnak River. In this federal district court case, the Alagnak River, the Nonvianuk River, Kukaklek Lake and 
Nonvianuk Lake were all found navigable. These interconnected waterbodies are located in the Bristol Bay 
region of Alaska, south of Lake Iliamna. Their primary transportation use is for commercially guided 
hunting, fishing, and sightseeing and for government research and management. They also serve as a 
means of access for local residents to their homes and to the surrounding areas for subsistence hunting and 
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fishing. After several years of litigation, the federal government conceded that these rivers and lakes are 
navigable. Alaska v. United States, No. 82-201 (D.Alaska Feb. 2, 1985). 

Matanuska River. The recommended decision in this administrative appeal agreed with the State of Alaska's 
position that post-statehood commercial river rafting operations are sufficient to establish navigability. 
Based upon that type of use, the administrative law judge who heard the case recommended that the 
Matanuska River, in Southcentral Alaska, be found navigable. The Secretary of Interior, over the state's 
objections, assumed jurisdiction over the case and stayed implementation of the recommended decision. No 
action has been taken in the case since that time. Appeal of Alaska, No. 82-1133 (IBLA Rec. Decision Aug. 
18, 1983) 

Siopbucket Lake. The state claimed that the extensive use of fioatplanes on Siopbucket Lake, a twenty acre 
lake adjacent to Lake Iliamna, was sufficient to establish navigability. The federal courts rejected this view. 
The courts reasoned that floatplanes do not use the lake as a navigable highway; they just take off and 
land there. Alaska v. United States, 754 F.2d 851 (9th Cir.) cert denied, 106 S. Ct. 333 (1985). 
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IDENTIFICATION OF NAVIGABLE WATERS 

Even if the criteria for determining navigability in Alaska were totally agreed upon, it still would be difficult 
to prepare a complete list of all of the navigable lakes, rivers, and streams in the state. Much of Alaska has 
not yet been surveyed and many maps are inaccurate and out-of-date. It is an immense and complex task 
simply to identify and locate all of the thousands of named and unnamed lakes, rivers, and streams in the 
state which might be considered navigable. Furthermore, once a potentially navigable lake, river, or stream 
has been identified, detailed information about its size and uses is necessary for an accurate navigability 
determination. Because of Alaska's undeveloped and remote character, gathering navigability information is 
both time consuming and expensive. Finally, administrative navigability determinations made by the state 
or the federal government are always subject to legal challenge, since only the courts can authoritatively 
determine title to submerged lands. 

Despite these difficulties, both the state and the federal government are frequently called upon to issue 
navigability determinations. Although the requirement that BLM adhere to the meandering requirements of 
the BLM Survey Manual has eliminated the need for navigability determinations on the larger rivers, lakes, 
and streams, which must now be meandered regardless of navigability, navigability determinations are still 
required for the smaller rivers, lakes, and streams to determine if they are to be meandered at the time of 
survey. Because of this, some navigability determinations are still made for nearly every federal land 
conveyance under ANCSA Or the Alaska Statehood Act. The management plan for nearly every federal 
Conservation System Unit (CSU) also addresses the navigability issue. 

Federal navigability determinations are reviewed by the state to insure that available information sources 
were used and interpreted correctly. Where the federal government determines non-navigable a waterbody 
which is considered navigable by the state, the state may provide the government with supplemental 
information about the uses and characteristics of the waterbody to obtain a redetermination of navigability. 
Under some circumstances the state needs to make its own navigability determinations, such as for a oil 
and gas lease sale, land disposal, material sale, mining claim, or another use of state land or resources 
requiring a determination of ownership of submerged lands within the affected area. 

For large, undeveloped regions of Alaska there may be little or no accurate waterbody use or physical 
characteristics information available for making navigability determinations. When information is lacking, 
and it must make a navigability determination, the state is forced to rely soieiy upon the physicai 
characteristics shown on maps and aerial photographs. In these cases, the state identifies as navigable all 
streams depicted on the U.S.G.S. maps with double lines (generally at least 70 feet wide) and having an 
average gradient over the length of the stream of no more than 50 feet per mile. With rare exceptions, the 
state's experience has been that streams of this type are deep enough and wide enough to be navigable by 
boats carrying persons or goods and must, therefore, be considered legally navigable. Streams depicted 
with single lines, although narrower in width, may also be listed as potentially navigable if they have 
gradients of substantially less than 50 feet per mile and are at least 10 miles. 

If there is no public use or physical characteristics information readily available for lakes, those lakes which 
are shown on maps and aerial photographs as having a navigable water connection with other navigable 
waters, or which are accessible by short overland portages, are considered navigable regardless of the size 
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of the lake. These lakes are part of a system of interconnected navigable waters. If a lake is totally isolated, 
it will be included on the state's navigability maps if it is at least 1 1/2 miles long. That length insures that 
the lake can be used as a "highway". Future judicial decisions interpreting the "highway" requirement for 
isolated lakes could shorten or lengthen this 1 1/2 mile "rule of thumb." 

The state recognizes that, under some circumstances, lakes smaller than 1 1/2 miles long can be and are 
used as navigable highways. In those cases, when known, these smaller lakes are also depicted on the 
state's navigability map. Moreover, as a matter of administrative policy and convenience only, the state 
may sometimes make an exception to the 1 1/2 mile standard in the extremely wet regions of the state, 
including some areas in the Yukon- Kuskokwim Delta, Yukon Flats, and on the North Slope. In these areas, 
an isolated lake might need to be 2-3 miles long to be included on the state's navigability maps. Although 
smaller lakes in these areas are capable of being used for transportation and should be found navigable by 
the courts, the state has decided to concentrate its limited resources in protecting the larger waterbodies 
first. 
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NAVIGABLE WATERS WITHIN PRE-STATEHOOD FEDERAL WITHDRAWALS 

Although disputes over which waters in Alaska are navigable are the most frequent cause of submerged 
land ownership disputes, there is another major legal issue which poses a threat to Alaska's sovereign claim 
to the beds of navigable waters. Even where navigability is conceded, the federal government often 
contends that title to the submerged lands did not vest in the state if the area was withdrawn or reserved 
by the federal government on the date of statehood. Within native conveyance areas, the federal 
government has used this claim of "reserved submerged lands" to justify its attempts to convey the beds of 
navigable waters in fulfillment of the native entitlements. Within state selections, the federal government 
has used the same claim to charge the acreage of submerged lands against the state's entitlement. 

The state strongly disagrees with this federal claim and has actively pursued a number of court challenges 
to resolve the issue. In addition to numerous appeals from federal decisions to conveyor charge for the 
beds of navigable waters, the state was actively involved as a friend of the court in one case before the 
United States Supreme Court and continues to be involved in another Supreme Court case which presents 
this issue. The pending case is United States v. Alaska, U.S. Supreme Court 84 Original (filed June, 1979). 

On June 8, 1987 the Court issued its decision in Utah v. United States, No. 85-1772 (filed Oct. 14, 1986). 
In this case the federal government, in 1976, issued oil and gas leases for land underlying Utah Lake, a 
navigable waterbody located in Utah. The suit sought a declaratory judgement that Utah, rather than the 
United States, holds the lands under navigable waters in the territories in trust for future states, and, 
absent a prior conveyance by the federal government to third parties, a state acquires title to such land 
upon entering the Union on an "equal footing" with the original 13 states. 

The Supreme Court held that title did pass to the state upon Utah's admission to the Union. They held that 
there is a strong presumption against finding congressional intent to defeat a state's title, and, that in light 
of the longstanding policy of the federal government's holding land under navigable waters for the ultimate 
benefit of future state absent exceptional circumstances, an intent to defeat a state's equal footing 
entitlement could not be inferred from the mere act of the reservation itself. The United States would not 
merely be required to establish that Congress clearly intended to include land under navigable waters within 
the federal reservation, but would additionally have to establish that Congress affirmatively intended to 
defeat the future state's title to such land. 

This decision has significant ramifications within Alaska, since over 95 miiiion acres - more than 250
/0 of the 

total area of the state - was enclosed within various federal withdrawals and reservations at the time Alaska 
became a state. 
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NAVIGABLE WATERS WITHIN ANILCA CONSERVATION SYSTEM UNITS 

On December 2, 1980, the Alaska National Interest Lands Conservation Act became law. This act created or 
added 104.3 million acres to various federal conservation system units. Because these "withdrawals" 
occurred after the date of statehood, there is no disagreement between the state and federal governments 
that navigable waters within the various CSU's are owned by the state. However, there is some 



4848 

disagreement on the amount of authority the federal land managers may have to regulate these state 
owned submerged lands. 

The U.S. Constitution gives Congress certain limited powers to control uses on state owned submerged 
land. These are known as the Property Clause, Navigational Servitude and the Commerce Clause. The 
extent of these powers involves complex legal questions. However, even assuming that Congress has the 
power to regulate state-owned submerged lands in Alaska, the United States Supreme Court has ruled that 
Congress may choose not to exercise that power, thus leaving regulation totally up to the state. Escanaba 
Co. v. Chicago, 107 U.S. (17 Otto.) 678 (1883). Whether Congress has done that can only be determined 
by examining the federal laws passed by Congress dealing with Alaska lands. Another possibility is that the 
state and federal governments have concurrent jurisdiction, sharing the authority to regulate submerged 
lands. 

In ANILCA, Congress did not take away the state's power to regulate state-owned submerged lands within 
federal CSU's in Alaska. Numerous provisions in ANILCA recognize and respect the state's authority over 
state-owned land. In some cases, however, Congress may have attempted to give the federal land 
managers some concurrent authority to regulate navigable waters within CSU's. 

The state, where possible, cooperates with rather than confronts the federal land managers. This 
cooperation often takes the form of a memorandum of understanding that discusses management issues 
and how they will be resolved. Differences do occur, however, over issues such as column management and 
restrictions on mining. 
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II. LEGAL AND POLICY GUIDELINES GOVERNING MANAGEMENT OF SUBMERGED 
LANDS AND PUBLIC WATERS 

PUBLIC TRUST DOCTRINE 

The state has special duties and management constraints with respect to state-owned land underlying 
navigable waters. These special duties and management constraints arise from the Alaska Constitution. The 
Alaska Constitution contains numerous provisions embracing the principles commonly known as the public 
trust doctrine. The public trust doctrine is remarkable both for its age and for its vigor. Rooted in the 
customs of the seafaring Greeks and Romans, it has evolved to become one of the most effective 
safeguards of public rights. Basically, the trust reflects an understanding of the ancient concept that 
navigable waters, their beds and their banks, should be enjoyed by all the people because they are too 
important to be reserved for private use. 

In America, the concept of public rights to public waters was recognized since the early days of the 
Massachusetts Bay Colony where the great Pond Ordinance of 1641 guaranteed the right to fish and fowl in 
ponds greater than 10 acres, along with the freedom to pass through private property to do so. 

By 1821, American courts were pronouncing the law of public trust as we know it today. This does not 
mean that no water-related development can take place. The public trust doctrine permits states to improve 
waterways by constructing ports, docks and wharves, thus furthering the purposes of the trust. Generally 
speaking, the people's trust rights may be alienated only in ways that further overall trust uses, and in 
relatively small parcels. 

Illinois Central Railroad Company v. liiinois, i46 U.S. 387,452 (1982), involved a grant by the State of 
Illinois of one thousand acres of the bed of Lake Michigan, constituting the entire harbor of the City of 
Chicago, to the Illinois Central Railroad. The U.S. Supreme Court held that the grant was revocable, that 
the state held the land in trust for the public, and that it was powerless to relinquish its rights as trustee. 

The court went on to say that land underlying navigable waters is much more than a simple property right. 

[Ilt is a title different in character from that which the state holds in lands intended for sale. It is different 
from the title which the United States holds in the public lands which are open to preemption and sale. It is 
a title held in trust for the people of the state that they may enjoy the navigation of the waters, carry on 
commerce over them, and have liberty of fishing therein freed from the obstruction or interference of 
private parties ... The trust devolving upon the state for the public, and which can only be discharged by the 
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management and control of property in which the public has an interest, cannot be relinquished by a 
transfer of the property. 

In the 19th century the purposes of the trust were generally described as "commerce, navigation and 
fishery." This was logical because the major waterways were essential highways of commerce. But as other 
values became increasingly important, courts began to recognize recreation and environmental protection 
among the purposes for which the trust exists. As a California court said in 1971, "with our ever increasing 
leisure time ... and the ever increasing need for recreational areas it is extremely important that the public 
need not be denied use of recreational water. .. the rule is that a navigable stream may be used by the 
public for boating, swimming, fishing, hunting and all recreational purposes." People ex reI. Baker v. Mack, 
19 Cal. App. 3d 1040, 1044 (1971). 

The Alaska constitution provides protections similar to the public trust doctrine protections that cannot be 
disregarded by the legislature or overruled by the courts. Article VIII, Sec. 3 provides; "Wherever occurring 
in their natural state, fish, wildlife and waters are reserved to the people for common use." After reviewing 
the public trust doctrine in Owsichek v. State, Guide Licensing, 763 P.2d 488 (Alaska 1988), the Alaska 
Supreme Court explained that "the common use clause was intended to engraft in our constitution certain 
trust principles guaranteeing access to the fish, wildlife and water resources of the state." 

In CWC Fisheries, Inc. v. Bunker, 755 P2.d 1115 (Alaska 1988), the Alaska Supreme Court applied the 
public trust doctrine to tidelands, holding that, even after conveyance, the title remains subject to 
continuing public easements for purposes of navigation, commerce and fishery. 

The 1985 Alaska legislature recognized the constitution application of public trust doctrine principles in 
Alaska. In an Act relating to the public or navigable waters of the state, the legislature found that "the 
people of the state have a constitutional right to free access to the navigable or public waters of the state" 
and that the state "holds and controls all navigable or public waters in trust for the use of the people of the 
state". 85 SLA Ch. 82. In the same act, the legislature ruled that submerged lands are "subject to the rights 
of the people of the state to use and have access to the water for recreational purposes or any other public 
purpose for which the water is used or capable of being used consistent with the public trust." 

Courts in other states over the years have defined in somewhat different ways the public uses that are 
permitted and protected by the public trust as it applies to submerged lands. In reviewing these other 
cases, it can clearly be seen that through time an ever expanding definition of the public uses protected by 
the public trust doctrine is being adopted. The California Supreme Court recently held that: 

Although early cases had expressed the scope of the public's right in (lands subject to the public trust) as 
encompassing navigation, commerce and fishing, the permissible range of public uses is far broader, 
including the right to hunt, bathe or swim, and the right to preserve the (public trust) lands in their natural 
state as ecological units for scientific study. City of Berkeley v. Superior Court of Alameda, 606 P.2d 362, 
365 (Cal. 1980) 

It is clear under the Alaska Constitution that the State of Alaska has the responsibilities of a trustee with 
respect to management of land underlying navigable waters. Moreover, the Alaska legislature has adopted 
a broad view of the public uses protected or permitted by the public trust. Accordingly, the Alaska Attorney 
General's Office has determined that, until the Alaska Supreme Court rules on the question, the state 
should assume that a broad definition of public rights protected by the Alaska Constitution and the public 
trust doctrine applies in Alaska, similar to the one adopted by the California Supreme Court. 1982 Atty. 
Gen. Op. No.3 (June 10, 1982). 
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PUBLIC WATERS 

It is not only the beds of navigable waters in Alaska that are reserved in public ownership for public use. 
Under article VIII, Section 3 of the Alaska Constitution, all waters occurring in their natural state are 
reserved to the people for common use. Article VIII, Section 14 of the Alaska Constitution also provides for 
the broadest possible access to and use of state waters by the general public. 

Section 14. Access to Navigable Waters. Free access to the navigable or public waters of the state, as 
defined by the legislature, shall not be denied any citizen of the United States or resident of the state, 
except that the legislature may by general law regulate and limit such access for other beneficial uses or 

L-____________________ ~ ___ _ 
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public purposes. 

Pursuant to this grant of authority, the Alaska State Legislature, in AS 38.05.365(12), defined "navigable 
waters" as follows: 

"navigable waters· means any water of the state forming a river, stream, lake, pond, slough, creek, bay, 
sound, estuary, inlet, strait, passage, canal sea or ocean, or any other body of water or waterway within 
the territorial limits of the state or subject to its jurisdiction, that is navigable in fact for any useful public 
purpose, including but not limited to water suitable for commercial navigation, floating of logs, landing and 
takeoff of aircraft, and public boating, trapping, hunting waterfowl and aquatic animals, fishing, or other 
public recreational purposes. 

This definition of navigable waters does not define state ownership of submerged land in Alaska. The 
definition of navigability for ownership purposes was discussed earlier in this paper. This definition, 
however, does define what types of waterbodies in Alaska are available for public use under the Alaska 
statutes. 

The Alaska State Legislature has broadly construed the constitutional protections for public use of the 
waters of the state. In an Act (85 SLA chap. 82, codified as AS 38.05.128) relating to the navigable or 
public waters of the state, the state legislature found: 

(a)The people of the state have a constitutional right to free access to the navigable or public waters of the 
state. 

(b) Subject to the federal navigational servitude, the state has full power and control of all of the navigable 
or public waters of the state, both meandered and unmeandered, and it holds and controls all navigable or 
public waters in trust for the use of the people of the state. 

(c) Ownership of land bordering navigable or public waters does not grant an exclusive right to the use of 
the water and any rights of title to the land below the ordinary high water mark are subject to the rights of 
the people of the state to use and have access to the water for recreational purposes or any other public 
purposes for which the water is used or capable of being used consistent with the public trust. 

(d) This Act may not be construed to affect or abridge valid existing rights or create any right or privilege of 
the public to cross or enter private land. 

AS 38.05.128 provides: 

OBSTRUCTIONS TO NAVIGABLE WATER 

(a) A person may not obstruct or interfere with the free passage or use by a person of any navigable water 
unless the obstruction or interference is: 

(1) authorized by a federal agency and a state agency; (2) authorized under a federal or state law or 
permit; (3) exempt under 33 U.S.c. 1344(f) (Clean Water Act); (4) caused by the normal operation of 
freight barging that is otherwise consistent with law; or (5) authorized by the commissioner after 
reasonable public notice. 

(b) An unauthorized obstruction or interference is a public nuisance and is subject to abatement. The cost 
of abatement shall be borne by the violator and is in addition to any penalty imposed by the court. 

(c) This section may not be construed to affect or abridge valid existing rights. 

(d) Free passage or use of any navigable water includes the right to use land below the ordinary high water 
mark to the extent reasonably necessary to use the navigable water consistent with the public trust. 

(e) Free passage or use of any navigable water includes the right to enter adjacent land above the ordinary 
high water mark as necessary to portage around obstacles or obstructions to travel on the water, provided: 

(1) entry is made without injury or damage to the land; (2) entry is made in the least obtrusive manner 
possible; (3) there is no reasonable alternative available to avoid the use of the adjacent land above the 
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ordinary high water mark; and (4) the navigable water is reentered immediately below the obstacle or 
obstruction at the nearest point where it is safe to do so. 

(f) A violation of (a) of this section is a class B misdemeanor. 

Thus, under the Alaska Constitution and this statute, any surface waters capable of use by the public 
defined in AS 38.05.365(12) are available to the public, irrespective of streambed ownership. Further, such 
public use is not considered a taking and is not subject to inverse condemnation action. Private ownership is 
subject to the public rights that are protected by the public trust. 

In two Montana Supreme Court cases involving the nature of public rights where the submerged lands are 
privately owned, the court rules that public portaging, anchoring, and other uses incidental to the use of the 
water are allowed. The court also found that if travel on the water or streambed is obstructed, the public is 
allowed to use the adjacent private land to portage around the barrier in the least intrusive way possible, 
avoiding damage to the property holder's rights. However, the public does not have the right to enter into 
or trespass across private property in order to enjoy the recreational use of state-owned waters. The State 
of Alaska agrees with this ruling and believes a similar ruling would be made by our state courts. 
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BOUNDARIES OF NAVIGABLE WATERS 

The state is often asked where public ownership of water bodies ends and private ownership begins. There 
are two types of water body boundaries to address: 1) non-tidal water boundaries and 2) tidal water 
boundaries. Non-tidal boundaries are boundaries of lakes, rivers, and streams. Tidal boundaries are the 
boundaries along any body of water which is influenced by the rise and fall of the tides. 

1. Non-tidal Water Boundaries The boundary between public and private ownership is the "Ordinary High 
Water Mark" which is defined in 11 MC 53.900(23) as being - The mark along the bank or shore up to 
which the presence and action of the non-tidal water are so common and usual, and so long continued in all 
ordinary years, as to leave a natural line impressed on the bank or shore and indicated by erosion, 
shelving, vegetation, or other distinctive physical characteristics. Also see the Alaska State Supreme Court 
definition in Department of Natural Resources v. Pankrantz 538 P.2d 984, 988-89 (Alaska 1975). The 
'ordinary high water line can usually be observed by the laymen simply by noting the vegetation line or well 
defined stream banks. 

2. Tidal Water Boundaries The boundary between tidal water bodies and private/public owned uplands is the 
Mean High Water Line. Mean high water line as defined by 11 MC 53.900(15) is: The tidal datum plane of 
the average of all the high tides, as would be established by the National Geodetic Survey, at any place 
subject to tidal influence. 

This line is not readily observable because it is a line of known elevation which intersects the land surface. 
The mean high water line can be a considerable distance below the vegetation line because extreme high 
water will denude the beach above the line of mean high water. The only way that the location of mean 
high water line can be accurately determined is by differential leveling from known bench marks or by 
operating a tide gauge for a sufficient period of time to determine the mean high water elevation. The line 
of mean high water line can be approximated by time coordinated observations of the daily predictions for 
high and low waters, predicted by NOAA, as they relate to the published mean high water elevation. This 
method can be highly unreliable because small errors in the predictions or observations can transform into 
large errors in the horizontal location; this is especially true in areas where the beach gradient is very flat. 

It is important to note that in some areas, such as Prince William Sound, the mean high water line 
boundary is considerably higher than the current mean high water line because the boundary became fixed 
at the 1964 pre-quake location. In this instance the boundary between state-owned tidelands and the 
uplands would be established at an elevation which equals the sum of the mean high water elevation plus 
the published amount of uplift or, in some cases, submergence. 
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CONCLUSION 

This paper describes the state's policies and procedures for managing and protecting state submerged lands 
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and public waters. As further legal and practical developments occur in this area, these policies and 
procedures will be reexamined by the state and, if necessary, appropriate changes will be made. 
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DEPARTMENT OF LAW 

-OFRCE OF THE ATTORNEY GENERAL 

Ms. Maureen Finnerty 
Associate Director, Operations 
National Park Service 
Department of the Interior 
18th and C Streets, N. W. 
Washington, D.C. 20240 

February 2, 1996 

( 
TONY KNOWLES. GOVERNOR 

P.O. BOX "0300 
JUNEAU. ALASKA 991" H,300 
PHONE: (907; 465·3600 
FAXc I9On465·2075 

FEB -6 9J8 

Re: State of Alaska's Comments on the Proposed Rule at 60 Federal Register 
62233 (December 5, 1995) 

Dear Ms. Finnerty: 

The State of Alaska has reviewed the proposed rule published December 5, 1995, at 60 Fed. 
Reg. 62233. These comments represent the consolidated views of various state agencies and 
replace the overview of comments previously provided to Solicitor Leshy. 

The proposed rule would revise portions of the National Park Service's (NPS) general 
regulations, as well as certain provisions governing National Park System units in Alaska. 
Primarily at issue is whether NPS should extend regulatory jurisdiction over all navigable 
waters within park boundaries, regardless of ownership of the submerged lands. The proposed 
rule is not a simple ·clarification· of prior law as the NPS has attempted to porttay. The 
regulations would substantively and inappropriately extend NPS jurisdiction. 

The State opposes the proposed rule and urges that it be withdrawn for the following reasons: 

• 

• 

The Federal Register notice fails to adequately address potential effects of this 
rulemaking in light of the draft NPS subsistence policy and management in Alaska and 
the State of Alaska y Babbjtt case. 

The federal government has no authority to regulate waters within the boundaries of 
conservation system units where Alaska owns the submerged lands. 
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State of Alaska comments 
Re: 60 Fed. Reg. 62233 

( 

• The proposed rule is premature given that the Alaska National Interest Lands 
Conservation Act's definition of ·public lands· is stilI in question. 

• The NPS has failed to show other authority, l:.&. the Commerce Clause, for its 
proposed action. 

• Proposed definitional changes are inconsistent with existing law. 

Page 2 

For these reasons, the NPS does not have the authority to extend its regulatory jurisdiction to 
all navigable waters within park boundaries, regardless of ownership of the submerged lands. 
~an~ other issues are documented in greater detail in the attachment, which shOUld be 
considered part of the State's formal comments. 

If NPS has concerns about particular activities occurring on navigable waters within park 
boundaries in Alaska, ~.S!3teo~1lIges ~ 19~ ·~!=ORcems with the appropriate 
state representatives. Wt; believe. that many issues of particular concern to NPS can be 
resolved through ongoing cooperative efforts. 

Thank you for your consideration of this letter and the attachment . 

~:IYYours, 

Bruce&~ 
Attorney General 

Attachment ... 

cc: Robert Barbee, Field Director, NPS 
John Katz, Governor's Office, Washington, D.C. 
Marilyn Heiman, Governor's Office, Juneau 

• • - - •• #~ _'C:· :.~':. 

Diane Mayer, Director, Division of Governmental Coordination 
John Shively, Commissioner, Department of Natural Resources 
Frank Rue, Commissioner, Department of Fish and Game 
Joseph Perkins, Commissioner, Department of Transportation and Public Facilities 
Michele Brown, Commissioner, Department of Environmental Conservation 
Wtlliam Hensley, Commissioner, Department of Commerreand Economic 

Development 
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ATIACHMENT 
1 ~. ' • " ..... . 

State of Alaska's Comments on the Proposed Rule at 60 Fed. Reg. 62233, December 5, 1995: 

A~ The Federal Register notice rails to adequately address potential effects of 
this nd ... oakjog in light of the draft NPS subsistence policy and 
management in Alaska andtbe State or Alaska y. Babbitt case. 

At the present time, an extensive statewide review of subsistence management 
and polley is underway within NPS. In fact, NPS has requested public review and comment 
until May I, 1996 on its "Draft Review of Subsistence Law and National Park Service 
~egulations . .":·li1:lightofthisollgoingihternal review, the State believes the present 
rulemaking is premature and recommends that this rulemaking be postponed in order to 
consider,the'1l\JtCOJne'oflcb.e'subsistence.progrant i:eVicw. Remaining comments are provided 
without the benefit of this.infonnation. 

B. The proposed rule is more than a "c:larif'lcation" or prior law; it 
substantively extends NPS jurisdiction. 

In the Federal Register notice, NPS states that the proposed rulemaking is 
designed to "clarify" that existing NPS regulations apply on navigable waters within National 
Park System units regardless of ownership of the submerged lands, and that the proposed rule 
does not create new or additional regulatory controls. 

NPS claints this "clarification" of previous regulatory intent was made necessary 
by a seal hunting case in Glacier Bay National Park. Unjted SIlIII::s v Gree Brown. NPS 

- states the seal hunting case made it aware that 36 C.F.R. § 1.2(b) "inadvertently incorporated 
language that seems ambiguous and could preclude park regulation of 'non-federally owned •• 
• waters. '" However, the proposed rule does not "clarify" existing regulations; it substantively 
extends NPS jurisdiction to areas not previously regulated. 

Despite NPS' representations, 36 C.F.R § 1.2(b) is not ambigllous. It clearly 
states that NPS regulations do not apply on 'liOn-federally owned waters. 1 The ouly exception 

1 Section L2(b) states: 

Except fur regulations containing provisions that are specifically applicable, 
regardless ofland ownership, on lands and waters within a park area that are under 
the legislative jurisdiction of the United States, the regulations 

contained in parts 1 through 5 and part 7 of this Chapter do not apply on non-federally owned 
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to this rule is for non· federally owned lands and water3 under the legislative jurisdiction of the 
United States. For areas under the legislative jurisdiction of the United States, NPS 
regulations apply only when the regulations are made specifically applicable regardless of land 
ownership. 36 C.F.R. § I.2(b). There is no dispute that state owned lands and waters within 
Glacier Bay National.J?ark.,auliolRost C!'o'IUJi-G.lllI:r p;!Ik~:;Lem.unit in Alaska, are not within the 
legislative jurisdiction of the United States. 

"," -. ..... . ,-...... ". _. - .-

Other NPS regulations reaffirm the unambiguous language and intention of 36 
C.F.R. § 1.2(b). For example;:.lheorcgulations applyingctopaIX tmits. in AI;islIa state: "The 
regulations contained'in this part 13 are applicable only on federally owned lands within the 
boundaries of any park area. ...• 36 C.F.R. § 13.2(e).2 Sa: aIs.o 36 C.F.R. § 13.1(p) 
(defining ·public lands· to mean lands in Alaska ·which are federally owned lands·); 36 
C.F.R. § 13.65(a) (humpback whale protection regulations, expressly stating they are an 
eIoCeptionte §i I.2(b) and 13.2(e) and therefore apply on all navigable waters within Glacier 
Bay National Park). 

Indeed, in the Glacier Bay seal hunting case, the United States openly 
acknowledged the express limitation in 36 C.P.R. § 1.2(b) on its regulatory jurisdiction. Sa: 
United States V Brown, No. 94-30019, United States' brief to the ~mth Circuit Court of 
Appeals at 5-6, 9 (submitted May 12, 1994) (conceding that, for NPS general regulations to be 
enforceable against Mr. Brown, 36 C.F.R. § I.2(b) requires that the United States prove either 
legislative jurisdiction over Glacier Bay National Park or ownership of the submerged lands in 
question). Thus, in dismissing the Brown prosecution, the United Slates recognized the 
unambiguous language of its regulations. The United States conceded it does not have 
legislative jurisdiction over Glacier Bay National Park, sa: ill... at 5, and decided not to attempt 
to prove ownership of the submerged lands in that case. 

Contrary to.NPS'assemon in the Federal Register, both the language and intent 
of its 1983 and 1987 regulatory revisions were that NPS regulations did not apply to non· 
federally owned lands and water3, unless those lands and waters were under the legislative 
jurisdiction of the United States. Sa: 48 Fed. Reg. 30252 at 30261,30275 (June 30, 1983) 
(regulations do DOt apply to state owned inholdings within national park boundaries unIess 
those areas are under the legislative jurisdiction of the United States). 

The regulatory revision in 1987 simply ·clarified· that state owned lands would 

lands and waters . .. within the bounda .... ies of a park area. 

2 For the reasons discussed in these comments, the State opposes the proposed deletion of 
this statement in 36 C.F.R. § 13 .2e e) . 
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be tmUed like privately owned lands, and NPS regulations would not apply as a matter of 
course to either private or state lands:andaWlitefSwithin park boundaries. S!:I: 52 Fed. Reg. 
12037 (April 14, 1987) (proposing to clarify that NPS regulations only would apply to state 
owned lands and waters within park boundaries if those areas were under the legislative 
jurisdictiOn of the United States); 52 Fed. Reg. 35238, 35239 (Sept. 18, 1987) (certain NPS 
regulations apply to non-federally owned lands and watets within park boundaries only if those 
areas are under the legislative jurisdiction of the United States). 

For these reasons, it is at best misleading for NPS to characterize the proposed 
rule as a ·clarification· and not a substantive extension of regulatory jurisdiction. The 
proposed action substantially extends NPS jurisdiction to areas not previously covered by its 
regulations~l"[I1te eQ!usion g{ state owned lands and watets from prior and existing regulations 
was not ·inadvertent~.but by express design ... By not .acknowledging these facts in its 
December 5, 1995 Federal Register notice, NPS significantly understates the effect of its 
proposed rule. 

C. The federal government has no authority to regulate waters within the 
boundaries of conservation system units where Alaska owns the submerged 
lands • 

On the substance of NPS' proposed action, the State disagrees that NPS has 
authority to extend its regulatory jurisdiction to all watets within park system boundaries, 
including navigable watets, and without regard to ownership of submerged lands. 

. The State has consistently objected to previous attempts by NPS to grant itself 
such extraterritorial authority in proposed ruiemaking, ~, Alaska's comments dated Nov. I, 
1991 (regarding proposed rule published Aug. 5, 1991). We reiterate our objections to NPS' 
efforts to extend regulatory jurisdiction to lands and .waters lawfully owned and managed by 
the State.' 

The proposed extension of NPS authority appears to be particularly dramatic in 
Alaska. Numerous navigable waterways run through the exterior boundaries of nearly all of 
the thirteen multi-million acre park units in the state. These waterways are often used for 
transportation and for many other activities. Under the proposed rule, NPS would apparently 

3 Under the constitutional doctrine of equal footing and confirmed by the Submerged Lands 
Act of May 22, 1953, the A1asY.ll. Statehood Act ofJuly 7, !958, am;! the AJaska Constitution, the 
State of Alaska owns and therefore is responsible for the management of all water columns, 
shorelands, tiddands, and submerged lands, including ihe resources located within or on such 
lands and waters. . . 
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interullll. regulate these activities... .ED~example; dlllder the proposed rule, NPS might require 
an NPS Commercial Use Pennit for the commercial barging and ferry service intereStS 
currently operating on the navigable Y uIcon River as it passes through the Y ukDtK:lIarley 
Rivers Preserve, despite the fact that the State presently manages water uses, access and 
activities on those waters. Such an assertion of general jurisdiction is not permitted by the 
Alaska National Interest-Lands Conservation-Act (ANILCA) or other applicable law. 

One of CongreSs' primary purposes in enacting ANILCA was to preserve vast 
quantities of lands andwalersin AIaska.- -16 U,S;C.·f 3101. Congress implemented this 
purpose in part by creating 'conservation system units' (CSUs). By definition, CSUs include 
any unit in Alaska of the National Park System. 16 U.S.C. § 3102(4). 

However, not all lands within Glacier Bay National Park or other national park 
units.in Alaska are included asopart oftheCSU.· ANILCA.section 103(c) states in relevant 
part: 

Only those lands within the boundaries of any conservation 
system unit wltich are public lands (as such term is defined in tltis 
Act) shaJl be deemed to be included as a portion of such unit. 

16 U.S.C. § 3103(c).4 

Similarly. in CQastal areas, ANU.CA section 103(a) excludes lands seaward of 
the mean ltigh tide line from the boundaries of areas added by ANILCA to the National Park 
System. 16 U.S.C. § 3103(a). 

ANILCA Section 103(c) furtlterprovides.tbat those lands not included within 
the conservation system unit are not subject to federal regulation: 

No lands wltich, before, on, or after the date of enactment of tltis 
Act, are conveyed to the State, to any Native Corporation, or to 
any private party shaJl be subject to the regulations applicable 

'.': :Solel:)!.to .public ·lands·witltinsuch units .. , •. 
16 U.S.C. § 3103(c). 

4 The legislative Itistory of ANILCA § l03(c) makes clear Congress' intent to cx:clude lands 
which are not owned by the U.S. from conservation system unit regulations. The ltistory specifies 
that 'only public lands (and not State or private lands) are to be subject to the conservation 
system unit regulations applying to public lands.' 126 Cong_ Rec. S15129·32 (daily ed. Dec. 1, 
1980) (statement of Sen. Stevens). 
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Legislative history establishes that Congress took this action fully aware of 
KlClll" V -New. MWco;:4-26,U;S;;529 (J916}lIIlditsprogetlf., which might arguably support 
.extension of fedeIalreguJatorycontrol over non-federally owned lands.' ~ directly and 
knowingly limited·Jedera!;regulatory:autharity'to ."public lands" within conservation system 
units and specifJCally exempted inholdings from regulation. 16 U.S.C. § 3103(c). NPS 
recognized this fact in promulgating 36 C.F.R. § 13.2(e). Sa: 46 Fed: Reg. 31836, 31843 
(June 17, 1981) (ANILCA §§ 103(c) and 906(0) restrict the applicability ofNPS regulations to 
federally ownedlands.within park boundaries; therefore, 36 C.F.R. § 13.2(e) applies only to 
iederally owned.Iands); .. ,' . 

.. -,." .-. -, ...... -
In the case of parks in Alaska, any submerged lands underlying navigable 

waters within park boundaries are "inholdings" belonging to the State of Alaska. Sa: 
Submerged Lands Act of 1953, 43 U.S.C. § l3li(a)~ Utah DiY of State hods y Unital 
~, 482 U.S. 193 (1987). Federal regulation does not apply to these waters." The NPS 
therefore does not have authority to regulate navigable waters within park boundaries 
regardless of ownership. 

Jf identical regulations addressing both state and federally owned lands or 
waters are particularly desirable in certain instances or for certain issues, the State encourages 
NPS to discuss these with the appropriate state regulatory entity. Through a cooperative 
effort, the goal of consistent regulation of especially significant issues can be lawfully 
achieved. Without State consent and cooperation, however, NPS may not extend its 
regulatory jurisdiction as proposed. 

D. The proposed role is premature giveu that the defmition of·public lands,· 
over which ANlLCA permits some federal regulation, is still in question. 

As noted earlier, the Federal Register notice does not address the pxoposed 
rule's potential effect on the implementation of ANlLCA's Title VI1l Subsistence priority, and 
the State requests. that NPS address the rule's implications for subsistence management and 

",' ~l~'.·· 

5 The Slate does not concede this authority. While there is case law in the Eighth Circuit 
that appears to support this contention, the question of extra-territorial regulation is not yet 
resolved. In any event, NPS does not purport to rely on Congress' Property Clause power to 
jusrify this proposed action. 

6 The filet that ANILCA (and existing NPS regulations) specifically exclude state lands and 
waters from NPS general jurisdiction is also reflected in the General Management Plans adopted 
for park units in Alaska .. 



• 

• 

• 
4860 

( 

State of AlasIca comments 
Re: 60 Fed. Reg. 62233 

policy.7 

( 

PageS 

". . .... ~,AND..GA specifically limits federal regulatory authority in conservation system 
units to "public lands." Accordingly, federal jurisdiction depends on whether the waters in 
question.constitute."public lands",udefmed in ANILCA. 

Although the Slate assemthe·definition of ·public lands" does not include any 
navigable waters where the state owns the submerged lands, this question is currently 
unresolved. The Alaska Supreme Coon's decision in Totemoff v State, as well as Judge 
Hall's dissent from the N"mth Circuit opinion in Stare of Alaska v Babbitt (also commonly 
known as the "Katie John" case), concillde that navigable waters are not "public lands" under 
ANILCA .. Sa: Totempff v' State, 905 P.2d 954 (Alaska 1995); State of Alaska v Babbitt, 
_ F.3d _, 1995 WL 749795 (9th Cir., Dec. 19, 1995). This issue is presently before the 
U.S. Supreme Coun on a petition for certiorari. Accordingly, the NPS should withdraw these 
regulations until they can be reassessed in light of the Babbitt litigation once it has been 
finalired. 

E. The NPS bas failed to show other authority for its proposed action. 

NPS asserts that Congress' Commen:e Clause power provides authority for 
NPS' regulation of non-federally owned lands and waters within park boundaries. However, 
NPS filils to explain wbere it derives its Commerce Clause power, and bow its power is co­
extensive with Congress' Commerce Clause powers. 

Moreover, even assuming NPS'bas some authority to regulate pursuant to the 
Commerce Clause, the United States Supreme Coon has confIrmed that the Commerce Clause 
power is not unlimited. Sa: United State:; V LQpez, _ U.S. _, 115 S. Ct. 1624 (1995). 
To rely on this power, NPS must satisfy traditional Commerce Clause analysis, including a 
showing as to how the regulated activities "substantially affect" interstate commerce. Id. at 
1629-30. 

NPS' Federal Register notice makes no effon to undertake a Commerce Clause 
analysis, and the state does not agree that the Commerce Clause permits the proposed action. 
CL Smte of Alaska v Bahhjtt, F.3d , 1995 WL 749795 (9th Cir., Dcoc. 19, 1995) 
(majority opinion cOncludes that Congress did not intend to exercise its Commerce Clause 
authority to regulate subsistence fishing in Alaska's navigable waters; dissenting opinion 

7 Along this line, we note that the proposed revision to 36 C.F.R § 13.2(c) deletes Sitka 
National Historical Park from the list of park units where subsistence activities are prohibited. 
This change is not addressed by NPS in its notice . 
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concludes that subsistence fishing in navigable waters does not "subSlal\tiaJly affect" interstate 
commerce).' 

Nor does NPS otherwise justify its authority to extend general regulatory 
jurisdiction over non-federally owned waters within park boundaries. NPS cites to 16 U.S.C. 
§ la-2(h); however, the authority set furth therein is limited. That section permits NPS to 
promulgate and enforce regula1iollScconceming boating and related activities; it does not 
provide general jurisdictinn over noncfuderally owned waters within park boundaries. 
~thC;fllctthat·NBSi1DIlY~ Ooast,-Guard regula!iQllS on navigable waters within 
park boundaries does not provide. authority overgayigable waters for other purposes . 

. ~.I\LeDIll.1!.I~_Qf i,ts asserted.authority. NPS cites park-specific regulations that 
have applied on navigable waters within certain.parks. However, these limited inSIaI1ces do 
not justify this proposed rule,· In the case of Glacier' Bay National Park, the State cooperated 
with the National Marine Fisheries Service and NPS in the adoption of regulations deemed 
neressary to protect whales. These specia1 whale regulations were identified as an exception to 
NPS' general regulatory authority. Sa: 13 C.F.R. §13.65(a), (b)(2). This example does not 
imply that NPS has jurisdiction to enact other regulations applying to waters owned by the 
State. 

F_ Proposed def"mitiooal cbanges are inconsistent with existing law_ 

Though the State's objections to NPS' proposed definitional changes should be 
clear from the preceding comments, we address the following comments specifically to NPS' 
proposed definitiolll!i revisions. 

,... NPS' proposed revision Qf "boundary" at 36 C.F.R. § 1.4 would broadly 
include "the limits of Iands or waters administered by the National Park Service" as 'published 
or posted by the National. Park Service.' This definition grants to NPS the ability to define 
'boundaries' essentially as it chooses, on a casecby-case basis. 

This definition is not permissible under ANILCA. ANILCA Section 103 directs 
that the conservation system units created by ANILCA shall have specific and defined 
boundaries. 16 U.S.C. § 3103 (a), (b), (c). Pursuant to the mandate in ANILCA § 103(b),' 

8 In anY case, even if the proposed action could be justified under a Commerce Clause 
analysis, the Submerged Lands Act expressly limits that authority as it applies to this situation. 
Sa: 43 U.S.C. § 131 I (a) (confirming state title and ownership oflands beneath the navigable. 
waters within the states, as well as the natural resources within those lands and waters, and 
providing states rights to manage those lands and natural resources). 
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NPS published in .t992. 3; legal description of the external boundaries of national park units 
established or expanded by ANll..CA. 57 Fed. Reg. 45166 (Sept. 30, 1992). 

As a result of these authorities, the proposed definition of "boundary" would 
conflict with the determined boundaries of park units and with ANILCA's defined areas of 
NPS authority. NPS is not free to ignore these existing lega1 boundaries, nor may it' grant 
;itself. authority. to amend P3fk-boundaries simply' by. posting a notice of intent. Accordingly, 
NPSroaynot,broadly revise'"boundary" as proposed.". 

The proposed revision to 36 C.F.R. §~13.2(e), including the revised definition 
of "federally owned lands," lilrewise is not permitted by ANll..CA. Under ANll..CA, 
"federally owned lands" includeJands; tiIIe.to which is in the Untied States. 16 U.S.C. § 
·3102;. Thus,· State andprivatelyowoed Jands'cannot be defined as "federally owned lands,' as 
.they apparently would be.under the proposed rule._ANll..CA prohibits this definitional 
change, as well asNPS' :ittemptto.extend its jurisdiction to state owned lands and waters. 

G. No notice oC the proposed rule was provided to the State despite ongoing 
meetings witb NPS regarding Glacier Bay National Park. 

To promote cooperation between Slate and fedetal resource managers, Alaska 
agency representatives participate in quarterly meetings with the NPS field director to discuss 
issues involving park units in Alaska. In addition, state representatives and commercial fishing 
interests have embarked upon good faith discllssions with NPS to resolve potential conflicts 
arising from activities on Slate waters adjacent to Glacier Bay. In fact, on December 5, 1995, 
the day this proposed rule was published in the FederaI Register, the Superintendent of Glacier 
Bay National Park met with state Ieptesentatives, fishermen, specia1 interest groups and others 
to seek cooperative resolution of problems re1ated to activities on waters adjacent to the park . 

.. The. State is troubled that, despite these ongoing meetings, NPS provided no 
notice of the proposed extension of NPS regulations over all navigabJe waters within park 
boundaries, regardless of ownership, especially since the seal hunting case in Glacier Bay 
inspired the proposed ruJemaking. 

To avoid compromising the effectiveness of these ongoing cooperative efforts, 

9 Similarly. NPS may not use such a broadened definition of "boundary" to assen general 
jurisdiction over state-owned lands and waters administered by NPS pursuant to a cooperative 
agreement NPS and the State have entered into several cooperative agreements whicb grant 
NPS some limited administrative authority ove- state lands or waters. We do not contemplate 
that tbese agreemenis can be CODStrued to permit broader federal autbority over these arC1l.5 . 
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the State urges the NPS field·office 10 alert us of pending 'l1Ilemakings in the future and to 
promote discussion of the issues involved. 

Conclusion 
.,....... ~!;~ """~ .. :.::, .. :i":::..~ ~ oJ • ... _.;.:...~:I OJ.:.: ... _.:' 

The State disagrees that NPS bas authority to extend its regulatory jurisdiction 
to all aavigable 'watecs within park boundaries regardless of ownership of the submerged lands. 
Consistent with the above discussion, the state requests that NPS withdraw the proposed rule . 




