


2572

ALASKA STATE LEGISLATURE
SENATOR DONALD C. OLSON, CHAIR

ALASKA STATE CAPITOL
RoOOM 514

JUNEALL ALASKA 99801-1182
907) 465-3877

FAX: (907) 465-482]

SENATOR ALBERT KOOKESH
SENATOR JOE THOMAS
SENATOR HOLLIS FRENCH
SENATOR LINDA MENARD

SENATE COMMUNITY AND REGIONAL AFFAIRS COMMITTEE

SPONSOR STATEMENT
SJR 21 Const. Am: increase Number of Legislators

“ ....Each house district shall be formed of contiguous and compact territory
containing as nearly as practicable a relatively integrated socio-economic area. ...”
Alaska Constitution Article VI, Section 6, titled Legislative Apportionment.

SJR 21 will put a constitutional amendment before the voters in the 2010 general election
that would increase the size of the legislature to 48 representatives and 24 senators. Upon
voter approval, the measure would apply to the 2012 determination of election district
boundaries.

In the first 50 years of statehood, Alaska has not changed the 20 senator, 40
representative size of its legislative body, the smallest bicameral legislature in the nation.
In this time span, the population of the state has more than tripled. Most significantly,
the population increase is disproportionate, strongly favoring large urban areas over rural
and small community areas. The task then of applying the proscriptions of Article VI,
above, has correspondingly become more difficult and contentious. Except for the 1960
reapportionment, all subsequent reapportionments have faced successful legal challenges,
requiring boundary adjustments and on several occasions, a court constructed plan.

Federal protections of the U.S. Voter Rights Act of 1965 for large minority
concentrations further complicate Alaska’s reapportionment process. Indeed, they can
act to counter the Section 6 requirements. Rural election district distortions are evident
in the current plan. There is a probability that the new population distribution of the 2010
census cannot reconcile Section 6 and the Voter Rights Act without increasing the size of
the legislature,

Between 1960 and 2006, twenty nine states have changed the size of their legislative
body. For the nine states with small populations similar to Alaska (509,000 to
1,429.,000), the average size of their legislative bodies is 134 members.




22573

Another measure of the effect of the state’s growth and complexity on the work of the
legislature is its budget responsibilities. Legislative expenditures for government
programs and projects has risen from a figure of $104 million in FY 61 to somewhere in
the neighborhood of $7 billion currently. This is an increase from $2700 per capita in
1961 nominal dollars to $10,000 per capita today.

For these reasons, [ believe putting a proposal to increase the size of the legislature before
the voters has merit and is timely.
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SOUTHEAST ALASKA CONFERENCE OF MAYORS
RESOLUTION NO. 2010-02

A RESOLUTION OF THE SOUTHEAST ALASKA CONFERENCE OF
MAYORS SUPPORTING THE FEXPANSION OF THE ALASKA
STATE LEGISLATURE PRIOR TO REAPPORIONMENT

WHEREAS, Southeast Alaska has enjoyed a long and proud tradition in helping shape Alaska's future;
and

WHEREAS, Alaska's rural and coastal communities deserve a voice in the legislative process; and

WHEREAS, Alaska's unique cultural, geographic and demographic characteristics require
representation that is understanding of and closely connected to our communities ; and

WHEREAS, population trends in our state will surely render a reapportionment process that vests
greater legislative power in communities not well positioned to understand the unique characteristics of

our region

NOW, THEREFORE, BE IT RESOLVED BY THE SOUTHEAST ALASKA CONFERENCE OF
MAYORS supports legislation that increases the size of the Alaskan Legislature prior to the 2012
election,

ADOPTED Feh. 2 2010 |

SCUH'MCAdams, Chair




SLGC

Population trend for Election Districts in 2010

Etection District Pop. 2000
1 Ket. 15,031
2 Sit-Wran-Pet 14,991
3-Jun 15,203
4-Jun 15,508
5 SE islands 15,048
6 Interior Bush 14,906
7 Fbks 15,494
8 Fbks 15,652
9 Fbks 15,723
10 Fbks 15,599
11.N. Pole 15,904
12 Valdez-Hwys 16,303
13 Mat-Su 16,231
14 Mat-Su 16,119
15 Mat-Su 16,137
16 Mat-Su 16,104
17 Anch 15,819
18 Anch 15,639
19 Anch 15,841
20 Anch 15,837
21 Anch 15,850
22 Anch ‘ 15,831
23 Anch 15,847
24 Anch 15,812
25 Anch 15,836
26 Anch 15,823
27 Anch 15,820
28 Anch 15,839
29 Anch 15,846

DOL 2008 Est.

13,832
14,104
15,207
15,220
13,368
14,564
16,725
16,597
17,323
17,017
17,129
17,465
22,529
22,384
22,477
20,015
17,171
17,032
17,394
17,330
17,321
17,353
17,671
17,415
17,464
17,443
17,261
17,279
17,322

2010 Extrapolation

13,632
13,882
15,208
15,148
12,948
14,479
17,033
16,858
17,723
17,372
17,435
17,756
24,104
23,950
24,062
20,993
17,509
17,380
17,782
17,703
17,689
17,734
18,127
17,816
17,871
17,848
17,621
17,639
17,691

Diff. From Average

3,777
-3,427
-2,101
2,161
4,361
-2,830
276
451
414
63
126
447
6,795
6,641
6,753
3,684
200
71
473
394
380
425
818
507
562
539
312
330
382

SJR 21w/ 48 Eds
Diff. From Average

-892
-542
784
724
-1,476
55
2,608
2,434
3,299
2,948
3,011
3,332
9,680
9,526
9,638
6,569
3,085
2,956
3,358
3,279
3,265
3,310
3,703
3,392
3.447
3,424
3,197
3,215
3,267
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30 Anch

31 Anch

32 Anch

33 Kenai

34 Kenai

35 Kenai

36 Kodiak

37 Bristol B- Chain
38 Bethel-YK
39 Nome

40 Kotz-Barrow

TOTAL
Average Population

By Sen. Qlson Office

15,838
15,811
15,839
16,466
16,409
16.436
14,928
15,150
14,921
14,966
15,165

627,413
15,673

17,229
17,216
16,717
17.488
17,477
17,613
14,240
13,623
15,793
156,862
14,693

679,363
16,993

17,577
17,567
16,937
17,744
17,744
17,907
14,068
13,241
16,011
16,086
14,578

692 351
17,309

268
258
=372
435
435
598
-3.241
-4,068
-1,298
-1,223
-2,731

3,153
3,143
2,513
3,320
3,320
3,483
-356
-1,183
1,587
1,662
154

14,424




NCSL Changes in the Sizes of Legislatures 1960-2006

State Size in 1960 | Size in 2006 Year(s) of Change(s)*
Alabama 141 140 1974
Alaska 60 60 No change
Arizona 108 90 1966
Arkansas 135 135 No change
California 120 120 No change
Colorado 100 100 No change
Connecticut 330 187 1966, 1972
Delaware 52 62 1964, 1968, 1972
Florida 133 160 1962, 1964, 1966, 1572
Georgia 259 236 1968, 1572
Hawaii 76 76 No change
Idaho 103 105 1962, 1964, 1966, 1984, 1992
Illinois 235 177 1972, 1982
Indiana 150 150 No change
lowa 158 150 1964, 1966, 1970
Kansas 165 165 No change
Kentucky 138 138 No change
Louisiana 144 144 No change
Maine 184 186 1962, 1968, 1972, 1984
Maryland 152 188 1962, 1966, 1974
Massachusetts 280 200 1978
Michigan 144 148 1964
Minnesota 202 201 1972

| Mississippi 189 174 1962
Missouri 191 197 1962
Montana 150 150 1966, 1972
Nebraska 43 49 1964
Nevada 64 63 1962, 1966, 1982
New Hampshire 424 424 No change
New Jersey 81 120 1966, 1968
New Mexico 98 112 1964, 1966
New York 208 212 1964, 1966, 1972, 1982, 2004
North Carolina 170 170 No change
North Dakota 164 141 1962, 1964, 1966, 1972, 1976, 1982, 1992, 2004
Ohio 177 132 1962, 1964, 1966
Oklahoma 165 149 1964, 1572
Qregon 90 90 No change
Pennsylvania 260 253 1964, 1966
Rhode Island 144 113 1962, 1966, 2004
South Carolina 176 170 No change
South Dakota 110 1065 1972
Tennessee 132 132 No change
Texas 181 181 No change
Utah 39 104 1964, 1966, 1972
Vermont 276 180 1966
Virginia 140 140 No change
Washington 148 147 1972
West Virginia 132 134 1964
Wisconsin 133 132 1972
Wyoming 83 90 1964, 1966, 1972, 1982, 1992

* The year is the election year in which a change took effect, not necessarily the year that the change was adopted.
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[ Approximale Approximate

2005 Total State | Senate  State [Scnate District House State | House District State
State Population  Rank { Legislators Rank | Size  Rank Size Rank}  Size Rank Sizy Rank
Alahama 4557808 23 140 24 35 16 136,223 19 105 6 43 408 21
Alaska H63.661 47 6l ‘39 20 25 33,183 44 40 ) 16,592 11
Anzona 3939292 17 90 o35 30 20 197,976 [ 60 26 9% IRR s
Arkansas 2779154 i 135 260 35 16 79404 30 100 % 27,792 12
Calitorni 36,132,147 i 120 291 40 12 903,304 1 %O 22 A5L.652 I
Colorado 4,665,177 a2 LU0 3 3s 16 133.291 1% 63 25 T 12
Conngenicut 3.5310,297 29 [87 9 36 15 V7508 27 151 0 23,247 k1M
Delaware 843,524 43 62 3k 21 24 46,168 41 31 29 20574 I8
tlorida 17,789 %64 4 l6u 17 4) 12 444,747 3 i20 I3 L4249 3
Creorgi 9072576 9 236 3 Se 4 162010 16 180 k! 50,403 20
Hawan 1,275,194 42 76 3ol 25 22 51008 3y 5] 27 25,004 A
Idaho L.429.096 39 105 321 3% 16 40831 A0 70 24 20416 kL)
Hhnos 12,763.371 5 177 131 59 3 216,328 9 118 14 108, 1o 7
Indina 6271973 I35 150 18] 50 6 125439 21 100 K 62720 1
[owg 2966334 3o 136 18R] 50 6 39327 34 FOH) 18 29,0063 3l
Kithsis 27344 687 13 165 l6f 40 12 68.6017 13 125 10} 21987 17
Kentucky +.173.405 26 138 250 3% 14 109826 26 10 % H1.734 2%
L.otmssmna 4.523.62% 24 144 22 39 13 115990 24 s 16 J3.0K82 n
Mane 1.321.505 40 186 10 35 i6 377157 42 151 6 8752 45
Marvland 5000388 19 188 8 47 9 119,157 23 141 X T AN
Massachusetrs 6.39% 743 13 200 fr 40 12 159,969 17 16) 3 294092 24
\Michigan 10,120,860 8l 14w R 14 06338 &1 110 15 92 i1 9
Minnesots 3132799 21 201 51 o7 1 76609 3| 134 9 IK 304 26
Mississip 2921 08K 3 174 14] 52 b 56.175 35 122 12 23943 35
Missour 3800310 I8 197 N3 17 170567 14 [63 4 35388 27
Montana 935,670 44 150 18] 50 6 IR713 4% 100 I8 9 357 <44
Nebraska |. 756,787 IK 49 40 49 7 35894 43 YUnicameral NA NA
Nevada 2414807 R 63 7 21 24 114991 25 42 28 ST A9A N
New Jampshire [.309.940 41 424 Il 24 23 S4581 36 400 I 327s sy
New ersey wT717.925 10 120 29 40 12 217948 & XU 22 10X V74 t
New Menigo 1.928.384 36 12 31 42 1i 45914 39 70 24 27 548 33
New Yaork 19,234,630 3 212 4 62 2 310,559 5 150 7 125364 4
Noarth Carolina 8,683,242 11 170 151 50 6 173665 |3 120 13 72360 ]
North Dakota 636,677 4% 141 231 47 9 13,346 50 94 2 6,773 17
Ui 11,464,042 7 132 28] 33 IR 347.395 4 99 19 115,798 3
Okluhoma 3.547 K84 28 149 191 4% b 73914 32 10] 17 AR R 2K
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Approximate Approximale

2005 Total State | Scnate  State jSenate District House  State jHouse District  State
Stity Population _Rank ] Legislators Rank | Size  Rank Size Rank| Size Runk Size Rank
Oregon 3041056 27 90 35 RIG 20 121369 22 60 26 043,684 fo
Pennsyivania 12429616 6 253 2 S0 6 24%.592 7 203 2 01,230 3
Rhode Islund i,076.184 43 13 0] 3% 14 28321 45 75 23 [4.349 12
South Caroting 4.255.083 25 170 15{ 4e 10 92502 W 124 1 34315 0
South Dikota 775933 46 105 32 35 16 22,170 46 70 24 [ 1083 43
Tennessee 5.962.959 16 132 281 33 ¥ 180,696 12 99 19 M).232 17
Texus 22 859968 2 Ixl 1y 31 19 737418 2 150 7 152,400 2
Litah 2,469 585 34 104 13 29 21 RS, 158 29 75 23 32.92K k1Y)
Vermoni 6230650 49 180 127 30 20 768 47 150 7 4.154 %
Virginia 7.567.405 12 140 241 40 i2 189,187 1 1 04} I8 T5.075 L
Washington 6.287.759 id 147 21 49 7 128.322 20 9K 20 64,161 13
West Virginia 1.816.856 37 134 271 34 17 53437 37 100 % 18,109 40
Wisconsin 5.536.201 20 132 28] 33 18 I67.764 15 99 19 5592 19
Wyinnng 509,294 50 90 35t 30 20 16976 49 60 26 nARK 46
TOTAL 296,410,404 7.382 1.971 5411

source: Nationad Conference of Siate egislatures, population figures based on the ULS. Bureau of the Census state and county guack facts for
FY 2005, Comptled April 2007,

* Due to equad stzes, rankings may not range from [ to 30,




Two legislative redistrictings - one in 2012
and perhaps another in 2014

Alaska could go through two legislative reapportionments after the 2010 census. The
tirst would be the result of our own state districting process. Inclusive within this process
will be contenttous litigation that always results. And in Alaska, it has not been infrequent
that the Court has taken control and redrawn the plan by appointed court masters.

Now comes the test! Any Alaska plan, or even clection laws must be pre-cleared by the
LS. Justice Department civil rights division to ensure it complies with the requirements of
the federal U.S. Voters Rights Act of 1965, and subsequent revisions. Alaska is in a special
category with nine others states (all in the Old Sourh). There were a number of reasons why
we earned inclusion, but one was an “English language™ test for voting in our state constitu-
tion. This was never implemented, and subsequently repealed. Note: In fact, Alaska did not
even implement voter registration until the election of 1968.

Nevertheless, getting tangled up with U.S. Justice preclearance on the state 2012 plan
could cause delay preventing resolution and implementation prior to the 2012 elections.
The result of delay would be some kind of interim plan for 2012, i.e. use of the existing
plan, the state proposed plan, or temporary court imposed plan. '

The problem been with us since before statehood,
and is built into the small size of our House and Senate

Alaska’s increasingly skewered districting map is a natural result of a very small but
fixed number of our 20 member Senate and 40 member House (smallest in the nation). The
size of the House and Senate is fixed. However, the state’s population has grown much fast-
er in the urban areas, along the railbelt, and in coastal cities like Juneau, than in the smaller
communities scattered along the extensive Alaska coastline and in the vast rural Interior of
the state. This means districts in urban centers become more numerous and compact, but
rural districts become fewer and must become huge and ungainly to gather sufficient popu-
lution for a district‘, taking in regions completely unrelated and separated from each other.

For example, Sen. Johnny Ellis, D-Anchorage, can walk his downtown Anchorage
district North and South, East and West, in just a few hours. Sen. Al Kookesh, D-Angoon.
must catch a plane to Juncau (or ferry), catch Alaska Airlines to Anchorage. and then fly to
Anigk of the Lower Kuskokwim or Holy Cross on the Lower Yukon. This district is half the

stze of Alaska.
- Comtinieed ot e i page
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( We started with an enlarged hour of 40 districts that
lit the Alaska socio-economic map perfectly

- Continued from previous page

At statehood our first district plan for the House fit the “constitutional socio-economics cri-
teria™ almost perfectly. We wonder whether constitutional crafters of this first plan (done art the
1935 Constitutional Convention) knew that an increase in the House from 24 members to 40
members would fit the existing socio-political map so well, making most happy. Nevertheless,
it did just that “political job. It kept everyone happy, and that may have been especially impor-
tunt during the time of Congressional review and creation of the Statchood Act (s well ws our
own Alaska local vote on statehood).

Note: The constitutional committee charged with drafting the scheme wus not without
its bit of controversy and regional politics, i.e. Anchoruge against everyone else, the lur-
ter reportedly wanting a plan, at least partially, radiating out from turban centers.

So, to avoid the “others,” meaning Anchorage delegates, reportedly Fairbanks
Delegate George Cooper and Nenana/Yukon Delegate Juck Coghill, put to-

gether a little mid-night caucus in Delegate George Cooper's basement. Mean-
while, one of their faith kept the Anchorage delegation busy at the Fairbanks
Second Avenue Mecca Bar.

Note: As most states did at this time Alaska had
a Senate based on regional geography.

This 1955 plan by “population count’ was out-of-date by statehood, but another census was
just around the corner. Further, everyone probably understood this, because the 1960 reap-
portionment plan had to do some serious revising, and yet produced little acrimony. [z was the
only plan that has escaped court review and litigation.

The point is that the first statehood districts fit the socio-economic map perfectly. However,
from that day on every decennial redistricting forced the outlying and coastal districts into
contortions, struggling to fit constitutional criteria and then the mandates of the ethnic criterta

imposed by the 1965 U.S. Voters Right Act and subsequent revisions. Further, almost simulta-
neously the U.S. Supreme Court Tennessee case brought down the traditional regional Senates
across the country. This was a political shock in itself

With a 20 member Senate and 40-member House, and a landmass that imposes huge barri-
Crs, we are now about out-of-gas in being able to meet the mandates of the U.S. Voters Rights
Act. The issue is! Might the U.S. Justice Department question the size of our legislative bod-
les. and due to their small fixed size. our ability to provide ethnic representation required under
the US. Voters Rights Act. :

- Ongoing series of back grounders
Page 4
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IN RE 2001 REIMSTRICTING CASES

Alaska 141

Cite as 44 P.3d 141 {Aluska 2002)

In re 2001 REDISTRICTING CASES.
No. S-10504.
Supreme Court of Alaska.
Mareh 21, 2002.

Petitions for review were filed as to
superior court’s orders regarding the Redis-
tricting Board's proclamatien plan. On con-
solidated petitions, the Supreme Court held
that: (1) proposed House District 16 violated
compactness requirement; (2) House District
5 was not constitutionally compact; (3) re-
mand was required to permit Board to recon-
sider proposed House Districts 12 and 32; (4)
unorganized geographic area had no constitu-
tional right to be placed in a single house
district; (5) dividing borough among two pro-
posed house districts did not deny borough
residents equal protection; (6) proposed Sen-
ate District 8 did not violate any group's
equal protection rights; (7) provision of plan,
under which the maximum population devia-
tion in city was 9.5%, was unconstitutional;
(8) Board failed to justify negative 6.9% devi-
ation in House Distriet 40; (9) Board did not
violate the equal protection rights of military
personnel by ereating House District 18; and
(10) assuming e-mail exchanges between
some members of Redistricting Board violat-
ed Open Meetings Act, no remedy was ap-
proptiate,

Petitions for review granted; remanded
with instruetions.

Bryner, .J., filed an opinion dissenting in
part.

Carpeneti, J., filed a dissenting opinion.

L. Stutes &=27(3)

Proposed House District 16, which con-
tained a bizarrely-shaped appendage in the
southwestern portion of the District, violated
state constitution’s compactness requirement;
inclusion of appendage was unnecessary to
further any other constitutional requirement
and alternative plans considered by Redis-
tricting Board contained more compaet and
otherwise constitutional versions of district.
Const. A1t 6, § 6.

2. Slates ¢=27(3)

Absent finding that its current configu-
ration was required by the Voting Rights
Act, House District 5, which was substantial-
ly less compact than required by consider-
ations of population equality and geography,
would not be constitutionally compaet. Vot-
ing Rights Act of 1965, § 2 et seq. 42
U.S.C.A § 1973 et seq; Const. Art. 6, § 6.

3. States <=27(10)

Redistricting Board was mistaken in its
interpretation of doctrine of proportionality,
such that Board's range of choices was undu-
ly limited and remand was required to per-
mit Board to reconsider proposed House Dis-
triets 12 and 32.

4. States &27(4.1)

An inference of diseriminatory intent
may be negated by a demonstration that the
challenged aspects of a redistricting plan re-
sulted from legitimate nondiseriminatory pol-
icies, such as constitutional requirements of
compactness, contiguity, and socio-economic
integration. Const. Art. 6, § 6.

5. States ¢=27(4.1)

Doctrine of proportionality did not bar
joinder of parts of municipality and borough
in a single congressional district, but Redis-
tricting Board had to take a hard look at
options that it may have ignored based on its
misinterpretation of the doctrine of propor-
tionality.

6. Conslitutional Law &=225.3(3)
States S227(7)

Unorganized geographic area had no
constitutional right to be placed in a single
house district, as dividing area did not violate
the constitutional requirement that districts
be socio-economically integrated so long as
each portion is integrated, as nearly as prac-
ticable, with the district in which it is placed,
and dividing area did not, without more, con-

stitute sufficient evidence of an equal protec-

tion violation such that Board was required
to justify its action. Const. Art. 1, § 1; Ast.
6, § 6.
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7, Constitutional Law &=225 3(8)
Slales S=27(7)

Dividing horough among twe proposed
house distriets did not deny borough resi-
dents equal protection or result in one house
district not being socio-economically integrat-
ed; bowrd offered an uncontroverted, non-
diseriminatory motivation for its action, given
need for population to complete a distriet,
and made a reasonable decision to favor di-
viding borough over further fragmenting an-
other borough. Const. A1t. 1, § 1; Art. 6,
§ 6
8. Conslitutional Law ¢=225.3(3)

Stales &=27(4.1)

Proposed Senate District S did not vio-
late any group’s equal protection rights; Re-
districting Board combined two house dis-
tricts to form Senate Distriet S, in part, as a
consequence of its decision to join two other
house districts in another senate district to
preserve an effective Native senate district
to comply with the Voting Rights Act. Voi-

“ing Rights Act of 1965, § 2 et seq., 42

US.C.A § 1973 et seq; Const. Art. 1, § 1.
9. Constitutional Law ¢=225.3(6)
Stales &27(5)
Provision of Redistrieting Board's plan,

- under which the maximum population devia-

tion in city was 9.5%, violated constitutional
standard of equality of population “as near as
Practicable;” although city was by definition
socio-economically integrated, and its popula-
tion was suificiently dense and evenly spread
to allow multiple combinations of compact,
contiguous districts with minimal population
deviations, Board failed to make any attempt
ta further minimize deviations. Const. Art.
6,§ 6.

10. States &=27(5)

Redistrieting Board failed to justify neg-
ative 6.9% deviation in House Distriet 40 that
resulted in a 129 statewide maximum popu-
lation deviation in house districts; although
House District 40 deviation was indireetly
causerd by Board's attempt to facilitate favor-
able review of its plan by the United States_
Department of Justice under the Voting
Rights Aet, Act did not require state to avoid
retrogression of minovity voting strength if

doing so wonld ¢reate a maximmn population
deviation exceeding 10%. Voting Rights Act
of 1965, § 2 et seq., 42 US.C.A. § 1973 et
seq.

11. Constitulional Law <=225.3(8)

Stales S=2(T)

Redistricting Board did not violate the
borough’s geographic equal protection rights
by lailing to award it strictly proportional
representation in the legislature; although
failure to keep borough's house districts to-
gether when forming senate districts provid-
ed some evidence of discriminatory intent,
Board had a valid non-discriminatory justifi-
cation based on its forming an eflective Na-
tive senate district to aveid retrogression
under the Voting Rights Act. Voting Rights
Act of 1965, § 2 et seq., 42 US.C.A. § 1973
et seq.; Const. Art. 1, § 1,

12. Constitutional Law ¢=225.3(3)

States &=27(6)

Redistricting Board did not violate the
equal protection rights of military personnel
by creating House District 18; neither mili-
tary personnel nor members of any other
group had any constitutional right to be di-
vided among two or maore districts to muxim-
ize their opportunity to influence multiple
districts rather than control one. Const. Axt.
1§ 1L

13. States =67

Assuming e-muil exchanges between
some members of Redistricting Board violat-
ed Open Meetings Act, public interest in
requiring complianee with the Open Meet-
ings Act did not outweigh the harm that
would be caused to the public interest by
voiding the entire Redistricting Plan on this
hasis and, thus, no remedy was appropriate.
AS 44.62.310(1).

Before FABE, Chief Justice,
MATTHEWS. EASTAUGH, BRYNER, and
CARPENETI, Justices.

Order

In consideration of the cunsolidated peti-
tions for review of the orders of the superior
court, ineluding its Memorandum and Ovder
of February 1, 2002, amd after heaving oral
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argument on these petitions on Mayrch 15,
2002,

[T IS ORDERED:

1. Al petitions for review of the superior
court’s orders vegarding the Redistricting
Board’s Proclamation Plan of June 18, 2001,
are GRANTED.

2. This case is REMANDED to the supe-
rior ecourt with instructions to further re-
mand it to the board for formulation of a
final plan which complies with this order.
Article VI, section 11 of the Alaska Constitu-
tion directs that this court expedite its redis-
tricting decisions, “affording them priority
over all other matters. .. " This order is
made in compliance with this directive in lieu
of this cowt’s traditional but more lengthy
and time-consuming opinion format.

3. Except insofar as they are inconsistent
with this order, the orders of the superior
cotirt challenged by the petitioners are AF-
FIRMED!

4. The stay entered by the superior eourt
February 1, 2002 is VACATED.

1] 5 House District 16 violates the
compactness requirement of article VI, see-
tion 6 of the Alaska Constitution. House
District 16 contains a hizarrely-shaped ap-
pendage in the southwestern portion of the
distict. The inclusion of this appendage is
unnecessary to further any other require-
ment of article VI, section 6, and alternative
plans considered by the board contained

L. We commend the superior court for giving
prompt and thorough attention to the many is-
sues raised below.  Under extreme time pres-
sures, the superior court ably dealr with pretrial
and discovery issues, conducted a three-week
trial. and issued a thoughtful and well-reasoned
opinion of 121 pages.

We also thank all parties and amici and their
attorneys for their helpful briefs, provided under
an aceelerated bricfing schedule, and their flexi-
bility in satisfying procedural requirements for
submitting these cases to this comt on an expe-
dited basis.

2. In Hickel v. Sonthiast Conference, 846 P.2d 38
{Alaska 1992), we adopted and observed 1he (ol-
lowing priorities relating o redisivicting:

Priority msi be given [irst 1o the Federal
Constitition,  seconedt 10 the {federal varing -

rights act, nd thivd to the reguirements of

more compact and otherwise canstitutional
versions of House District 16.2

2 6. House Distriet 5 is non-compact.,
The Craig plaintiffs acknowledge that a dis-
trict ineluding Cordova and extending as far
south as Baranof Island would be compact.?
But they argue that extending the distriet
beyond Baranof Island to the southern
boundary of the state violates the compact-
ness requirement. Although we have in the
past invalidated Southeast Alaska districts
that inciuded Cordova,' cwrrent population
figures justify Cordova's inclusion in House
Distriet 5 to prevent substantial deviations
in Southeast Alaska. But we agree with the
Craig plaintiffs that House District 5 is sub-
stantially less compact than required by
eonsiderations of population equality and ge-
ography. In argument before this court,
counsel for the board suggested that House
Distriet 5 must remain unchanged to comply
with the federal Voting Rights Act. But the
board did not make findings justifying the
district on this basis. On remand, the
board should either correet House District 5
o expressly find that the district’s eurrent
configuration is required by the Voting
Rights Aet. Absent such a finding on re-
mand, House District 5 will not be constitu-
tionally compact.

i3,4]1 7. House Districts 12 and 32 must
be reconsidered on remand because they are
based on a mistaken legal premise that con-
strained the board’s view of the permissible
range of constitutional opticns for these ar-

article VI, section 6 of the Alaska Constitution.
The requirements of article VI, section 6 shall
receive priovity futer sz in the fullowing order:
(1) contiguousness and compaciness, (2} rela-
live socioeconomic integration, (3) consider-
ation of local government boundaries, (4) use
of drainage and other geographic features in
describing boundaries.

Id. at 62, We adhere to these priovitics in ihis

ordur.

3. Board Plans I and 2 propoesed such a district.

4. Carperier v. flanonond, 667 P2d 1204, 1215
(Alaska 1983) (holding that “inclusion of Cordo-
va in House Election Diswrict 27 viokaled socio-
economic integration reguivement, “[allthough
the question {was) an extremely close one' )
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eas.> The board interpreted this court's de-
cision in Kewai Peninsnly Buvowgh v Stateb
to preciude the board from pairing popula-
tion from the Matanuska-Susitna Borough
with the Municipality of Anchorage because
both Anchorage and the borough had suffi-
cient excess population to “eontrol” an adi-
tional seat.” But Kengs Peninsuio Borongh
does not entitle political subdivisions to con-
trol a particular number of seats based upon
their populations.  Kenai Penivsiia  Bor.
ough simply held that the board cannot in-
tentionally discriminate against a borough or
any other “politically salient class” of voters
by invidiously minimizing that class's right to
an equally effective vote ® Kenai Pewinsulg
Borough recognizes that when a reapportion-
ment plan unnecessarily divides a municipali-
ty in a way that dilutes the effeetive strength
of municipal voters, the plan’s provisions will
raise an inference of intentional discrimina-
tion. But an inference of discriminatory in-
tent may be negated by a demonstration that

5. Cf hntevior Aluskg Airboat Ass'i v, State, Bd. of
Game, 18 P3¢ 686, 690 (Alaska 20001 (IR Jeview
[of the reasonableness of 2 regulation] consists
primarily of ensuring tha the agency has taken a
hard lovk at the salien problems and has genu-
inely engaged in reasoned decision making.”'}.

6. 743 P.2d 1352 (Alaska 1987).

7. The Municipality of Anchorage has a popula-
tion that would suppurt 16.6 house seats,  The
Mataruska Susitna Borough's populstion would
support 3.8 scats. Taken collectively, these mu-
nicipalilies—which by any measure meed article
VI section 6's relative sucio-ceonomic  inte-
gration requirement-—would support 20.4 seats.
But under the board's interpretation of the doc.
ringe of prapartionality, the Municipality of An-
chorage is entitled 1o contral seventeen seats and
the Malanuska-Susitng Borough is entitled 10
contral four scats, for o collective total of twenty-
one seats.

On remand it ig fikely that the board will
consider whether to combine 2 portion of the
excess population of these o municipalities
create # twenticth distrier. Doing 6 would feave
a population excess of 4, would raise the
question what 1w do with hat excess. (e an.
swer might be 1o overpuputate slightly each of
the 1wenty districts, adding about 300 people to
each district, o positive deviation from the ideal
of about two percent. . But this choice might be
seen as undesirable, especially given the relative.
Iy high growth rate of the area, and i this choice
is not taken, the question will be wherther the 4
excess poputation can be combined with i neigh-
boring area.

44 PACIFIC REPORTER, 3d SERIES

the chalienged aspects of a plan resulted
from legitimate nondiseriminatory policies
such as the article VI, seetjon 6 requirements
of compactness, contiguity, and socig-eco-
nomic integration.

Because the board was mistaken in its
interpretation of the doctrine of proportional-
ity, the board's range of choices was unduly
limited. We therefore remand so the board
can revisit the question of redistricting
Southeentral Alasks unencumbered by this
mistaken assumption.

I5] We do not direct the board to join
parts of the Municipality of Anchorage and
the Matanuska—Susitna Borough in a single
distriet. We merely hold on the record be-
fore us that the doctrine of proportionality
does not bar joinder. The board must take a
hard look at options that jt may have ignored
based on its misinterpretation of the law.

(6] 8  The trial court correctly conclud-
ed that the Delta Junction area has no con-

This would raise two issues. The first issue is
whether this court's antidilution rule expressed
in Hickel, 846 P.2d at 52, would permit such a
combination.  This rule holds that where possi-
ble the excess population of a municipality can
only go to one other district.  For example, in
the scenario under discussion here (a foint An-
churage.’Matanuska—Susitna district), the excess
-4 populations of hoth municipalities would not
fiv imo 2 single joint district, thus making it
impossible 10 achicve lireral compliance with 1he
anti-dilution rule. We conclude, however, that
this need 1o accomnodare excess  population
would be sufficient justification 1o depart from
the antidilution rule.

The second issue is whether any neighboring
area that might be joined with the 4 excess
population  would be sufficiently  integrated,
Based on the briefs and oral arguments, it ap-
pears 1o ts, under these cir'cumh[uncu.\‘, that any
neighboring areas north, st or south of the
combired municipalities wonld meet the consli-
tional requirement of relative socio-economic
integration.

B. See Kenai Peuinsuia Borough, 743 P2d wm

1370-73; see afso Karclwer v Dagpen, 462 U S,
723, 754, 103 S.Ct. 2633, 77 L.Ed.2d 133 {1983)
(Stevens, I, concurring) {explaining that group
of voters must establish that iy belongs 1o “potiti-
cally salienn class”™ as first elemeny of claim of
invidions discrimination): ‘Gaffue v, Crennmings,
12 U8 735, 754, 93 $.Ct, 2321, 37 LEd 24 208
(1973} (recognizing potentially viable oqual pro-
fection challenges “if racial or political groups
have been fenced out of the political process and
their voting strength invidiously minimized”).
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stitutional right to be placed in a single house
district. Dividing the area does not violate
the constitutional requirement that districts
be socio-economically integrated so long as
each portion is integrated, as nearly as prac-
ticable, with the district in which it is placed.
Further, dividing an unorganized area such
as the Delta Junction area dves not, without
more, constitute sufficient evidence of an
equal protection violation such that the board
must justify its action. Nevertheless, be-
cause this order requires reconsideration of
the districts encompassing this area, on re-
mand the board should take a hard lock at
alternatives, including constitutional alterna-
tives that preserve socio-economically inte-
grated areas.

[7] 9. Plaintiffs argue that dividing the
Lake and Peninsula Borough among House
Districts 36 and 37 denies the borough resi-
dents equal protection and results in House
District 36 not being socio-economically inte-
grated. Because the Kodiak Island Borough
does not have enough population to support a
house district, the board found it necessary
to draw population from either the Lake and
Peninsula Borough or the Kenai Peninsula
Borough to form House District 36. The
board's choice was permissible. The Upper
Lakes region is as nearly as practicable so-
cio-economically integrated with the Kodiak
Island Borough through such links as their
mutual membership in the Southwest Alaska
Municipal Conference and their involvement
in the commercial fishing industry. These
areas have traditionally shared a senate dis-

- triet, and plaintiffs in this case requested

that they continue to share a senate distriet
due to the “close interaction and strong inte-
gration among all of the communities in
Southwest Alaska.”

Further, there is no equal protection viola-
tion. In Hickel . Southeust Conference, we
stated: “The division of a borough which
otherwise has enough population to support
an election district will be an indication of

9. 846 P.2d 38, 51 n. 20 (Alaska 19927

10. Alaska Const, art. V1, § 6. Under the federal
equal protection clause, a state must make an
"honest and good faith offort 10 construct dis-
trivis, in bath houses of its legislature, as nearly
uf equad population as is practicable.” Revireddels

gerrymandering.” ¥ But this statement does
not apply to this case because the Lake a}nd
Peninsula Borough falls far short of having
enough population to support an election dis-
trict. Moreover, the board offered an uncon-
troverted, non-discriminatory motivation for
its action—it needed the population to eom-
plete District 36—and made a reasonable
decision to favor dividing the Lake and Pen-
insula Borough over further fragmenting the
Kenai Peninsula Borough.

(81 10. Senate Distriet S8 does not vio-
late any group's equal protection rights.
The board combined House Districts 37 and
33 to ferm Senate District 8, and combined

- House Districts 35 and 36 to form Senate

District R. This configuration split the his-
toric Aleut/Alutiig senate pairing and divided
the Lake and Peninsula Borough into two
senate districts. The hoard did this, in part,
as a consequence of the board's decision .to
join House Districts 5 and G in Senate Dis-
trict C. This was necessary to preserve an
effective Native senate district to comply
with the Voting Rights Act. Although the
board should not unnecessarily divide a bor-
ough between two senate districts, we con-
clude that the board offered acceptable rea-
sons for doing so in this case.

(9] 11. The board failed to define An-
chorage house distriets that “contain a popu-
lation as near as practicable to the quotient
obtained by dividing the population of the
state by forty.” "™ Under the board's plan,
the maximum population deviation in Anchor-
age—i.e., the sum of the absolute values of
the two Anchorage distriets with the greatest
positive and negative deviations—is 9.5%.‘“
Before article VI, section 6, was amended in
1998, maximum deviations below ten percent
were insufficient, without more, to make out
a prima facie case that a plan or part thereof
was unconstitutional. Section 6 was amend-
ed in 1998 and the present constitutional

v. Sirns, 377 U.S. 533, 577, 84 S3.Cr. 1362, 12

L.Ed.2d 506 (1964).

11, We further note that multiple cmu:nhin:t!io:l§ of
Anchorage districts in the board’s .Pmcl;-m_m:!rm
Plan produce deviations vanging from 5.5% to

Y.55h.
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standard is equality of population “as near as
practicable,” Newly available technological
advances will often make it practicable to
achieve deviations substantially below the ten
percent federal threshold, partieularly in ur-
ban areas, Accordingly, article V1, section 6
will in many cases he stricter than the feder-
al threshold. Here the board believed that
deviations within ten bercent in Anchorage
automatically satisfied constitutional require-
ments; plaintiffs established that the board
failed to make any attempt to further minj-
mize the Anchorage deviations,

Because, as the board’s counsel conceded
at oral argument, the board made no effort
to reduce deviations in Anchorage below ten
percent, the hurden shifted to the board to
demonstrate that further minimizing the de-
viations would have heen impracticable in
light of competing requirements imposed un-
der either federal or state law. We conclude
that the board failed to offer an acceptable
Justification for the Anchorage deviations,

The board considered and rejected An-
chorage plans with significantly lower maxi-
mum  deviations, apparently because these
plans did not respect the board's conception
of neighborhood boundaries. But as we held
in Groh v Egan,t Anchorage neighborhood
patterns cannot Justify “substantial dispari-
ties” in population equality across Anchorage
districts,13 Anchorage is by definition socio-
economically integrated, and its population js
sufficiently dense and evenly spread to allow
‘multiple combinations of compact, contiguous
districts with minimal population deviationg, !
Accordingly, the Anchorage deviations are
unconstitutional, and require the hoard on
remand to make 4 good faith effort to further
reduce the deviations,

12, 526 P.2d 863, 878-79 (Alaska 1974},

13, In Groh, we considered festimony concerning
palterns of housing. income levels, and minerity
residency. We ohserved:

While such patterns may form a basis for dis.
tricting, they lack rhe Becessary significance 1o
1ustify the substantial dispavities of 3.9, 6 5 and
8.6 percent. In an urban arex such as Anchor-
Age. more  mathematical CXRCIeSS  con he
achieved than in the spavsely settled portions
ol the state where packets of culiurally and
economically divergem populations may he
separated by geograple Darviers.

4 PACIFIC REPORTER, 3d SERIES

{10] 12. The negative 6.9% deviation in
House District 40 results in a 12% statewide
maximum population deviation in house dis-
tricts. The board has failed to Justify this
deviation. The hoard moved Pilot Station
into House District 6 based upon the hoard's
impression that House District 6 potentially
needed a greater Native population to re-
main an effective Native district under the
Voting Rights Act. The board then moved
Shishmaref from House Distriet 40 to House
District 39 to make up the population shoit-
fall resulting from the Pilot Station transfer.
Thus, the House District 40 deviation was
indirectly caused by the board's attempt to
facilitate favorable review of its plan by the

United States Departinent of Justice under

section five of the Voting Rights Act.

But the Voting Rights Act does not require
2 state to avoid retrogression of minority
voting strength if doing so would create a
maximum population deviation exceeding ten
percent.’  The negative 697 deviation in
House Distriet 40 is therefore invalid and
must be cotrected,

[N 13. The board did not violate the
Matanuska Susitna Borough’s geographic
equal protection rights by failing to award it
strietly proportional representation in the
legislature.  As explained ahove in para-
graph seven, groups of voters are not eonsti-
tutionally entitled to Propurtional representa-
tion absent invidious diserimination. Failure
to keep a borough’s house districts together
when forming senate distriets provides some
evidence of discriminatory intent, Jjust as fail-
ure to keep all of 3 borough's excess popula-
tion in the same house distifet does.! Byt
the board had a valjd non-discriminawry jus-

526 P.2d at 879, -

14, Seeid at 878-79.

15. See Guidance Concerning Redistricling and
Retrogression Under- Scction 3 of the Voling
Righis Act, 66 Fod. Reg, 3492, 3413 (Jan. 18,
2000). Counsel for the board conceded this at
oral argument.

16. Sec Hickel, 836 P 2d 2t 52 IWihere possible,
all of micipaling’s excess popnlation shonld
¥o to one other districr in arder 1o naximizse
efleciive representation of the exeess grop, ).
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tification in this case for pairing one of the
borough's house districts north with a Fair-
banks district: the “fifth” Fairbanks district
had to be paired south so that House District
5 could be paired with House District § to
form an effective Native senate distriet to
avoid retrogression under seetion five of the
Voting Rights Act.

[12] 14. The board did not violate the
equal protection rights of military personnel
by ereating House District 18. Neither mili-
tary personnel nor members of any other
group have any constitutional right to be
divided among two or more distriets to max-
imize their opportunity to influence multiple
districts rather than eontrol one,

131 15. Assuming that the trial court
Was correct in finding that some of the board
members' e-mail exchanges violated the
Open Meetings Act,!? we agree with the trial
court that no remedy is appropriate. We
hold that the superior cout properly con-
cluded that, based on the factors set out in
AS 44.62.310(f), “the public interest] | in re-
quiring compliance with the Open Meetings
Act does not outweigh the harm that would
be caused to the public interest by vaiding
the entire Redistricting Plan on this basis.”
Because we hold that the superior court per-
nmissibly refused to grant any remedy for the
particular e-mail exchanges it found to vio-
late the Open Meetings Act, we need not
address whether these e-mail exchanges ac-
tually violated the Act. We further conclade
that the superior comt did not err by failing
to find additional viclations of the Act,

16. We hold that plaintiffs’ due process
challenges to the board’s development of the
Proclamnation Plan have no merit.

17, Redistricting in Alaska is a task of
“Herculean proportions.” ¥ The challenge of
creating a statewide plan that balances multi-

17. The Open Meetings Act s set owt in AS
44.62.310 and AS 44.62.312.

18. Egun v, Hunmrond, 502 P.2d 836, 863-66
{Alaska 1972y, guoted i Hickel, 846 P.2d at 30
Kenai Pewtinsulo Borough, 743 P.2d at 1359;
Groh, 526 P2d w 875 {recognizing difficully of
creating equipopolous districts which confor 1o
alt article VI, section 6 requil ements).

19 Alaska Const ur. vy, § Mt (conferring appel-
ke jurisdiction on SUpreme court to review re-

ple and conflicting constitutional require-
ments is made even more difficult by the
very short time-frame mandated by article
VI, section 10 of the Alaska Constitution.
But these great difficulties do not absolve
this court of its duty to independently mea-
sure each distriet against constitutional stan-
dards.!?

The board, at great personal and profes-
sional saerifice to individual members and
staff, made extraordinary efforts in discharg-
ing its duties. This court's invalidation of
some aspects of the board’s plan should not
be read as a general eriticism of the board's
work. On the contrary, the board is to be
commended for its diligent, conscientious ef-
forts to achieve the basic goal of redistrict-
ing—“adequate and true representation by
the people in their elected legislature; true,
Jjust, and fair representation.” ®

Entered at the direction of the court.

BRYNER, Justice, dissenting in part.

I dissent from one aspect of the court’s
order: its conclusion that House District 5
cannot pass constitutional muster without
further justification.

Although the issue is admittedly close, I
believe that the proclaimed version of House
Distriet 5 and the earlier version proposed in
Board Plans 1 and 2 are both constitutionally
permissible alternatives. On the one hand,
as today’'s order correctly observes, the ver-
sion proposed in Board Plans 1 and 2 is
undeniably more compact than the Proclama-
tion Plan’s version; but on the other hand,
the Proclamation Plan’s version eould reason-
ably be seen as offering relatively superior
socio-economic integration throughout South-
east Alaska. In my view, article VI, section
B, of the Alaska Constitution gives compact-
ness and socio-economic integration equiva-

districting  challenges “on the luw and the
facts™); Groh, 326 P.2d at 867 (holding that this
court reviews redistricting plans de nove upon
record developed in superior court), cired in Ke-
tai Peninsiila Borongh, 743 P.2d at 1338,

20. 3 Procecdings of the Alaska Constitutional
Convention (PACC) 1835 (Jun. 11, 1956), quared
i fickel, 846 P.2d at 44,
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lent stature as redistricting criteria; it thus
seems to me that neither version of House
Distriet 5 can claim constititional supetiori-
ty. Because the board has broad diseretion
to select the most desirahle among constitu-
tionally permissible alternatives, I would up-
hold House District 5 as proclaimed.

In all other respects, I join in the court's
order.

CARPENETI, Justice, dissenting,

The cowt today strikes down—direetly or
indirectly—over two-thirds of the election
districts fashioned by the board.! T disagree
with several individual aspects of today’s Or-
der, and discuss those points in this dissent.
Fundamentally, though, 1 disagree with the
Order because it fails to truly consider the
statewide responsibilities of the board and
the need for the board, at the end of the day,
to prepare a plan that works across the
entire state.

Proclamation House District 5

The Order invalidates Proclamation 2
House District 5 on the ground that it is non-
compact. But Alaska’s econstitution “calls
only for relative compactness;”* this is be-
cause the state's geography and population
distribution make it impossible to draw eon-
ventionally compact districts that neatly ap-

L. The Order explicitly strikes down House Dis.
ricts 3. 12, 16, 32, and the Anchorage Districts
17-31. Furthermore, the Order instructs the
board to make changes to House Districis 6, 39,
and 40, thereby direetly striking dowr a total of
twenty-two of forty House districis. These dis-
tricts necessarily implicate twelve of tweaty Sen-
ate Distriets: District C (House Districts 5 and
6), District F (House District 12), District H
(House District 16), Disirict T {House Districts
39 and 40), and the Anchorage Districts 1-P
{House Districts 17-32),

This Order will indircctly necessitate changes
to other districts, as well. With o conservative
estimate of at least one oiher contiguous disteict
being affected tor eacl district explicitly struck
down (not including the Anchorage  disiricts,
with the exception of District 32), four additivnat
House districts are affected (District 1, District
35 Diswier 36, and Disirict 38).  These four
acditional Howvse districts affect another three
Senale districts (Districr A, Distric) R, and Dis-
wict 8k In total, today’s Grder directly or indi-
rectly ablects Torty-one of sixtv disiricts. I the
Order necessitutes changes in all of the distiricrs -
contiguous with those explicitiy struck down, for-

41 PACIFIC REIORTER, 3d SERIES

broximate regular shapes like squares and
circles. We have frequently allowed some
departure from strict compactness in a given
district in order to accommodate all of the
constitutional criteria for all of the districts
in the state.! We have previously noted the
difficulty of drawing districts in Alaska and
emphasized the need for flexibiiity so that all
constitutional requirements nay be satisfied
as nearly as practicable: “‘When Alaska’s
geographical, elimatical, ethnic, cultural, and
sociv-economic differences are contemplate!
the task assumes Herculean proportions
commensurate with Alaska’s enormous land
arca. The problems are muitiplied by Alas-
ka's sparse and widely scattered population
and the relative inaccessibility of portions of
the state,” " 3

In the “Board Plans”$ advocated by the
Craig plaintiffs and impliedly accepted as
“compact” by today’s Order, the proposed
“Islands District” encompassing Prince of
Wales [sland begins at the Canadian border
on the south, includes a 300-mile section of
the mainland, almost ali of Prince of Wales
Island, all of Kupreanof and Kuiu lslands,
almost all of Admiraity Island, about half of
Chichagof Island, and then returns to the
mainland to inchude a long, thin seetion of the
mainland which ends in a long, thin append-
age slicing the Haines Borough in two and
ineorporating Klukwan but bypassing Haines

ty-seven of siaty districts are directly or indirecty
affected.

2. Districts finolly adopted by the Redistricting
Board are called “"Proclamation” districts.

3. Carpenter v. Hammond, 667 P.2d 1204, 1218
(Alasha  1983) (Matthews, ], concurring)
ladopted by the full court in Kenei Peninsnla
Bowugh v. Srate, 743 P.2d 1352, 1361 & n. 13
(Alaska 1987)).

4. See, eg, Hickef v Southeast Confererce, 8da
P.2d 38, 52 & n. 23 (Alaska 1993).

5. Idoan 50 (quoting Egert v, Hammond, 502 P.2d
856, 865-60 (Alaska 1972), quored in Grol v.
Egrne, 326 P 2d 863, 875 (Aluska 1974} and Kerai
Péutnsuty Borougl, 743 P.2d ut 1359,

6. "Bowrd Plans” | and 2, which were among the
* four plans eriginally promulgated by the board,
were not nltimately adopted by the board.  As
noted above in note 2. districts finally adopted by
the board are known as “Proclamation” disiricls.

Y
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on its way to Klukwan, Proclamation House
District 5, extending west to include Cordo-
vi, is not “substantially less compact” than
the “Islands District” in the plan advocated
by the Craig plaintiffs. As the options be-
fore the board were all relatively compact,
the board had the discretion to choose among
the differing plans. As Judge Rindner
found, the board’s decision to keep smaller,
rural communities together was a reasonable
choice: Proclamation District 5 did not have
the appendage problem of Board Plans 1 and
2 and public testimony from small eommuni-
ties wrged the board to create a district that
did not include them with larger, urban com-
munities. Indeed, the board’s plan enjoyed
the distinction of being endorsed by every
legislator—Republican and Demoerat, urban
and rural, Native and Caucasian—in all of
Southeast Alaska.

Correctly viewing redistricting as a pro-
cess that requires the board to constantly
look beyond the borders of the distriet being
fashioned, the board made a reasonable
choice in drawing Proclamation House Dis-
trict 5. The district is substantially more
compact than a number of districts in the
state,7 is easily as compact as Board Plans 1
and 2 because it avoids the Klukwan append-
age problem that infects those alternative
plans,® and is sufficiently socio-economically
integrated. The superior court’s affirmance
of the board’s action in creating Proclamation
District 5 should be upheld.

Proclamation House Districts 12 and 32
Judge Rindner carefully analyzed the
problems presented by the formation of

7. For example, Proclamation House District 40
covers the entive Nurth Slope of the stute; Proc-
lamation House District 37 comprises the entire
Aleutian Chain as well as part of the mainland:
and Proclamation House Dislrict 6, the Fargest
single district, eatends lromn the Canadian border
just north of Yakatad (a point about 350 miles
cast ol Anchorage), reaches us for north as the
Brooks Range and Arctic Village, encompasses
atmost all of the Yukou River drainage and most
of the Kuskokwim River drainage, and extends
as far west as Morshalt and Rissian Mission {to a
point about 400 miles west of Anchorage). This
district appears 1o be slighdy farger than the
State of Texas, which may be fitting given i
horseshoe shape.

B. hrdeed. a comparison of Proclamation House
Dastrict 16-—whicl the Order properly sivikes

Proclamation House Districts 12 and 32. He
found that Proclamation District 12 could not
survive close scrutiny because of insufficient
socio-economic  integration between the
noithern and southern halves of the district,
separated as they were by the Alaska Range
and long-established habits of economic and
social activity. The evidence showed that the
northern communities interacted with each
other and the southern communities interact-
ed with each other, with almost no interae-
tion between the northern and southern
halves of the district. Judge Rindner's simi-
larly careful consideration of the evidence
concerning Proelamation House District 32
led him to the opposite coneclusion with re-
gard to that district. He found that “[blased
on all of the evidence, District 32 con-
tains as nearly as practieable a relatively
integrated socio-economic area.” Applying
the correct legal standard on review, he said,
“It is clear that the Board gave eareful con-
sideration and extensive deliberation to this
distriet and took a hard look at the factors
both in favor and against such a pairing.”
He therefore struck down Proclamation Dis-
triet 12 and upheld Proelamation District 32.
Because Judge Rindner correctly understood
and applied the relevant law, I dissent from
this comt's holding that Proclamation House
Distriet 32 must be remanded for further
consideration,

Under Kenai Pewinsula Borough v State,®
strict proportionality is not a constitutional
requirement.” However, “the interest of in-
dividual members of a geographic group or

because of an appendage that vendered it non-
compact—und the “lslands District” in Board
Plans I and 2—which the Order tinds 10 be
compact despite a substantially maore prominent
appendage—illustrates  the correctness of the
board's rejection of Board Plans | and 2 as an
alternative 1o Proclamation District 5.

9. 743 P.2d 1352 (Alaska 1987).

10, fd at 1370 0 33 (stating that “"We nate that
article VI, section 6 alone identifies the criteria
governing reapportionment; il the framers had
intended 1o make proportionality o eriterion tor
the establishment of new distreicts, they presum-
ably would have included it in this section or
written u sister provisien.”).

.
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been violated by the board, and predictably
would have led to litigation !

community in having their votes protected
from disproportionate dilution by the votes of
another geographic group or community” is a
significant constitutional interest."! By defi-
nition, a borough is socio-economically inte-
grated.” That integration, the contiguous,
and often compact, nature of boroughs, and
the significant constitutional interest in pro-

While the board's decision to attempt to
draw districts that gave boroughs control
over the whole number of seats to which
they were entitled wus reasonable, this con-
sideration cannot be elevated over the consti-
tutional mandates of one-person, one-vote,

o e e e e
e T L e E P T s

i it

L
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tecting the equally effective votes of resi-
dents of an organized geographic area re-
quires the board to attempt to draw districts

contiguity, compactness, and soeio-economic
integration. As Judge Rindner found, Proc-

[
lamatjon House Distriet 12 is not sufficiently i
socio-economically integrated. The board's 3
decision to value proportionality does not
Jjustify the creation of a distriet that is not
socio-ceonomically integrated.  Accordingly,
I agree that this distriet is unconstitutional.

that allow communities to control the whole
number of seats to which they are entitled.
We have previously stated that “where possi-
ble, all of a municipality’s excess population
should go to one other district in order to
maximize effective representation of the ex-
cess group.” " This principle is even more
compelling when the “excess” population
could constitute the majority of a new dis-
triet.

The board, therefore, was properly eon-
ceimed about placing excess populations from
Anchorage and the Mat-Su Borough—each
of which was sufficient to constitute the ma-
Jority of a district—into a single district.

Proclamation House District 32, on the
other hand, is sulficiently socioeconomically .
integrated.  Judge Rindner found, and I '
agree, that “Distriet 32 contains as nearly as
practicable a relatively integrated socio-eco-
nomic area. This integration is not minimal
but significant.” As Proclamation House
District 32 is sufficiently sociceconomically
integrated, the board's decision to create this

This legitimate concern resulted in the district and thetrei,ay protect the eflecfuvsin ess
of the vote of the “excess population™ in-

board’s ultimate decision to create a plan .

that allowed Anchorage, with a population volved, was rational. Thf} board should l‘lOt !
supporting 16.6 House seats, to have the be l'equ.n'efll FO reconsicler  Proclamation .
excess population placed in a seventeenth I0use District 32.

district, and Mat-Su, with a population sup-
porting 3.8 House seats, to have its excess
population  placed in a different district.
Splitting either of these boroughs’ excess
population, members of a “politically salient
class,” would clearly have resulted in diluting
the voting power of the “excess” voters of
each borough. Such dilution would have con-
stituted evidence that the individual voters’
rights to geographie equal protection had

Anchorage House Districts I
We have long held that population devia- f

tions under 109 are “minor deviations™ that

do not require further justification; they are ;

presumptively constitutional.”  The superior

court found that the hoard's attempt to pre-

serve neighborhood houndaries in Anchorage :

was not improperly motivated, a conclusion

that this cowrt accepts.  Yet toduy's Order

11, 71 ac 1371, 15, fd. at 48; see abso Crodr v Epaer, 326 P.2d 863,
877 (Alaska 19743 (“[1]n the absence of a show-
ing that the unner of reapportioning o state
was improperly motivated or had an imperimissi-
ble clicer, devianions of up 10 1ey parcent require
0o showing ol justitication.™):  Indeed, the Unit- - - -
ed Sttes Supreme Conrt has upheld deviations
over 6%, where such deviations were justificd
by legitimate considerations.  Makare v. Hemvoll,
410 U.S. 315, 328-30, 93 S.CL 979, 35 L.EJ.2d
32001973).

12, Hickel v Suutheast Conferance, 846 P.2d 38,
52 {Alisha 1993},

v
i
L
4

.

AT e e,

13. Id

14 4doat 5200 26 ("Dividing the municipality’s
excess population among a number of districis
would 1end 1o dilute the ellectiveness of 1he voles
of those in the excess papulation group.  Their
cutlective votes wa single district would spuitk
with w0 stronger voice than il distribuied among
several districes.”).
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Cite as 44 P.3d 141 {Alaska 2002)

invalidates sixteen house districts in Anchor-
age on the ground that the hoard did not
make a sufficient effort to further reduce
deviations that we have consistently said are
minor and need no further justification.'®
The order attempts to justify this surprising
result on two grounds. Neither sarvives
scrutiny.

First, the Order suggests that the constitu-
tional change adopted by the voters in 1999
justifies dramatically strieter standards in
redistricting.  But a simple comparison of
the language of the former provision and the
current provision shows that the change
made the standard more flexible, not more
strict. Article VI, section 6 previously pro-
vided: “Each area shall contain a population
at least equal to the quotient obtained by
dividing the total civilian population by for-
ty.” That provision literally required that
each district contain the same number of
civilians as every other district: Each had to
be “at least equal” to every other; once any
district contained an excess of population,
another distriet would fail to have “at least”

16. The Order is particulacly puzeling in that it
squarely places the burden on the board te justify
de miiins deviations, Ovder at 9, effectively but
silently reversing longstanding precedent from
this court.  Groli, 526 P.2d a1 877 {stating that in
the absence of o showing of improper motive or
impermissible eflect, “deviations of up to ten
percent require o stiowing of jostification ™)
(emphasis added). We relied on federal law in
amouncing this rule, citing both the Cowrt's
opinion in Wiite v, Regester. 412 U.S. 733, 93
S.Cr. 2332, 37 L.Ed2d 314 (1973}, and Justice
Brennan's dissent in that case 1o the effect that
“a line has been drawn at t0%—deviations in
excess ol that smount are apparently acceptable
only on a showing of justilication by the Siate;
deviations less than that an:ount require no justi-
fication wiratsoever.”  Jd. at 776, 93 S.Cr. 2332
(Brennan, J., dissenting) {emphasis added).

17. The new constindional provision taok effect
January 3, 1999, Committee Subsiitute for Sen-
ate Bill {C.S.85.B.) 44, 20th Leg. 151 Sess, (1999).

t8. The legislative history of the provision tends
to confirne this view. A section-by-scction analy-
sis of the proposed constitutional amendment,
prepared for the House Judiciary Committee,
commenting on section 4 (which was to become
article VI, section &) sialed, with regard to the
“as nearly as practicable” fangoage, “Since Alas-
ko Supreme Cowrt and U.8. Supiemie Court deci-
sions make elein it minor deviations from an
ieal one-forticth veappartionment per district

that many persons. Whatever might be said
ahout the feasibility of meeting this standard,
it is clear that the standard was very high.
In 1998 "7 the citizens of Alaska voted to
adlopt new language for article V1, section 6.
The new language provides, “Each [house
district] shall contain a population as near as
practicable to the quotient obtained by divid-
ing the population of the state by forty.”
Clearly, the new language—"as near as prac-
ticable"—created a more flexible standard
than the language it replaced—"equal™.!®

Second, today's Order relies on Groh w.
Egan'? for the proposition that “Anchorage
neighborhood patterns cannot justify devia-
tions so close to the ten percent threshold.”
But in Groh v Kgun we were faced with a
plan with a total deviation of 29%3%* We
addressed three Anchorage distriets, which
respectively were underrepresented by 5.9%,
6.5%, and 8.6%,2 in the context of a total
deviation of 29%. In holding that neighbor-
hood patterns cannot justify “substantial dis-
parities,” we were unmistakably referring to
total deviations over 10%. By comparison,

are permissible, the ‘as nearlv as practicable’

language ts added.” Sectional Analvsis for HIR

44 0-L80528/C, Original Ball File, House Judicia-

ry Comun. (Feb. 4, 1998).

Virtually identical language is found in the
Sectional Analysis preparcd for 1he Senate Judi-

ciary Committee on the same provisien.  With-

regard 1o the “as nearly as practicable” lan-
guage, the analysis reads: “Since U.8. Supreme
Court and Alaska Supreme Court cases make
clear that minor deviations from an ideal one-
fartieth of the state’s poputation are permissible
for hiouse and senate districts, the ‘as nearly as
practicable’ language is added.”  Sectional Anal-
ysis for CS FOR HIR 44(RLS), Original Bill File,
Senate Judiciary Comm. (April 6, 1978).

19. 326 P.2d 863 (Alaska 1974).
20. [Id. at 874, B78-75.

21, The Grolt opinion does not divulge the An-
chorage district with the greatest overvepresenta-
tion.  Accordingly, we do not know the "maxi-
murn papulation deviation in Anchorage” in the
redisivicting plan that Groft addressed. 1t s
therefore not possible to construct the figure that
would be comparable 1o the %.5% “maximum
pupulation deviation in Ancharage’” that woday’s
Order describes. But it is likely that the compa-
rable figure would have heen substantially higher
in the Groh case, for no Anchorage disirict in the
present plan excecds 4.8% deviation.
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the greatest Anchorage deviation struck
down today is 4.8%, and the maximum state-
wide deviation—a deviation figure that An-
chorage has nothing to do with #—is 12%,
Groh v. Egon simply does not support the
comrt’s invalidation of sixteen Anchorage
house distriets.

Here, the board's stated purpose of trying
to maintain neighborhood boundaries within
Anchorage, once it had fully complied with
the one person, one vote requilement, result-
ed in the hoard’s decision not to attempt to
further minimize deviations within Anchor-
age below what we have previously deter-
mined to be de weinimis® It did so in order
to preserve neighborhoods,® a proper mo-
tive® It had no impermissible effect. In
sum, | believe that the board's approach was
entirely proper and eonformed to ali constitu-
tional requirements. This court should up-
hold Judge Rindner's affirmance of the
board.

Proclamation House District 40

Today's Order invalilates Proclamation
House District 40 on the ground that the
board incorrectly believed that the 6.9% pop-
ulation deviation in that district was required
by the Voting Rights Act. Because I do not
believe that is an aceurate description of the
reasen that the board fashioned Distriet 40
as it did, I dissent.

22. In this redistricting plan, the most Qverrepra-
sented district is House District 40 (the North
Slope) with a - 6.896: devialion. The most un-
derrepresented district is House District 33 (Ke-
nai Peninsula), with a +5.06% deviation. Ac-
vordingly, the plan’s siatewide “total deviation"
is 119365, rounded to 12%,.

23. Groli, 326 P2d at 877 {"We conclude that in
ihe absence of a showing that the mamner of
reupportioning a state was improperly motivated
or had an impermissible effect, deviations of up
1o ten percent require no showing of justifica-
tion.”).

44 PACIFIC REPORTER, 3d SERIES

To understand what occurred in regard to
District 46, some background information is
necessary. Proclamation House District 40
encompasses a very large area—approxi-
mately 133,000 square miles—that is sparsely
inhabited. The board had only two options
to obtain sufficient population: adjoining Dis-
trict 6 or adjoining District 39,

The board considered but rejected the op-
tion of taking population from District 6,
because District 6 is a majority Athabaskan
district, whereas District 40 is a majority
Inupiaq - district. In Hickel v. Sontheust
Confereirce,” we recognized that combining
these disparate populations may be “the sin-
gle worst combination that eonld be selected
if a board were trying to maximize socio-
economic integration in Alaska.” ¥ Clearly,
the board's decision not to take population
from District 6 was reasonable and fully jus-
tifiable.

The board's other option was to take popu-
lation from District 39. The closest commu-
nity in that district is Shishmaref. But if the
board were to have done that, the deviation
in District 39 would have been — 7.8%, great-
er than District 40's —6.9%.

The board couid have lowered the 7.8%
deviation by moving Pilot Station from Dis-
trict 6 to District 39 (its former district), but
such a move would have increased the devia-
tion in District 5 to —8.2%, again, a greater
deviation.®  Accordingly, the board conciud-

neighborhoods intact, a package of districts that
became most of the Tinal Proclamation districts.

25. Grofi 526 P.2d at 879 ("[Patterns of housing,
income levels, and minorily residency] may form
a basis for districting.”).

26. 846 P.2d 38 (Alaska 1993).

27, I ac 53 (internal quotation marks omitted).

28, Attemipts to lower the deviation in District 6

tu ucceptable levels were not feasibie: District 6
is coniiguous with the other eflective Native dis-

1Y

tricts, Districts 5 and 37 40. However. these
disiricts are already underpopulisted. While Dis-
frict & is also contiguous with the distiicts thal
inctude the wrban arcas ol Kenai, Anchorage,
Mat Su, and Fairbanks, these areas have mini-
mall i any, sockseconomic integration with the
Interior Rivers area, District 6. Given the higher
population deviations that would have resulred
from uying to reduce District 407 undurpopu-

.-

24. The Order does not appear to challenge the
conclusion thar the bosrd's DUIrpose was (U pre-
serve neighborhoocds, a conclusiun tha was sup-
ported by the evidence  For example, the board
heard substantial expert testimony about the so-
cio-economic characteristics of Anchorage ncigh-
borhoods, and a majority of the Anclivrage As-
sembly endorsed. as the plan thar bes kept
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ed that District 40°s population shortfall was
Justified by the difficulty of obtaining offset-
ting population blocks without violating the
board’s policies of achieving socio-economic
integration and preserving political and Na-
tive corporation boundaries. Thus, while the
board’s initial eoncerns involved the Voting
Rights Act, Judge Rindner found that “[a]it
Board members joiped in the decision to
approve the boundaries of House District 40,
believing that this choice wonld vesult in the
lowest  population. deniation.” (Emphasis
added.)

Judge Rindner found that the board’s
—6.9% deviation in Proelamation House Dis-
trict 40 was justified. As he conicluded,
“Ibloth the size and the unavailability of easi-
ly moved population blocks make this devia
tion acceptable [and] justified.” Judge Rind-
ner noterd that the board moved Pilot Station
out of District 39 into District 6 to increase
the Native population in District 6. As a
eonsequence, the resulting deviation of Proc-
lamation House District 40 was the lowest
possible deviation. Although Judge Rindner
found that moving Pilot Station from District
6 to District 39 would have had Vating
Rights Aect implications—which in themselves
would not have been enough to Jjustify a total
deviation in excess of 10% ®-—the reason for
the move was not to satisfy the Voting
Rights Aet but to achieve the lowest popula-
tion deviation consistent with other constitu-
tional requirements, including socio-economic
integration. -

For these reasons, I believe today's Order
misapprehends the impact of the Voting
Rights Act on the board's actions. Even
ignoring the federal act entirely, the board
had few options and exercised one that is
fully consistent with constitutional require-
ments. Finally, as a point of reference, the
12% total statewide deviation that the
board’s plan contained is the fosmest deviation
in any redistrieting plan in Alaska’s history.,

latiun, the board's decision 10 keep Pilot Station

in District 6. though originallv for Voring Rights
Act reasons that do not justify a deviation in
excess of 1, was reasonable. Additionally, it
had the benelit of maiutaining District 6, the only
distriet in Alaska shown 1o have racistlv polar-
ized bloc voting, as an eflective Native disirier,

I would uphold Judge Rindner's affirmance
of the board’s Proclamation House District
40.

Conclusion

I fully agree with the Order's ohservations
that redistricting presents formidable chal-
lenges to a citizen board that operates under
extraordinary time pressures, and that this
board should be “commended for its diligent,
conscientious efforts to achieve the basic goal
of redistrieting.” It is because the task is so
difficult, the time so shoit, and the Jjob on
remand so remarkably heavy that this comt
should not strike down or otherwise throw
into question two-thirds of the districts un-
less they are truly unconstitutional. Beeause
I believe that only Proclamation Districts 12
and 16 fail to meet constitutional require-
ments, 1 dissent from those parts of today's
Order that do not affirm the trial court. I
would affirm the decision of Juege Rindner
in all respects.

w
[s] E KE¥ NUMBER 5YSTEM
T

Timothy W, HUBBARD, Appellant,
v.
Amy L. HUBBARD, Appellee,
No. §8-9542,
Supreme Court of Alaska.

March 29, 2002.

In divoree proceedings, husband sought
to have his paternity of minor child disestab-
lished. The Superior Court, Third Judiciat
District, Anchorage, John Reese, J., found
hushand was equitably estopped from dises-

29, Guidance Comcerning Redistricting and Re-
trogression Under Section S of the Voting Rights
Act, 42 US.C 1973¢; Notice, 66 Fed Reg. 3412,
5413 (Jan. 18, 2001} (“For siate legislative and
local redistricting, a plan that weuld require
overall deviations greater than 10 percent is nan
cotnndered a reasonable alwernative.')
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DISTRICT T

Alakanuk
Ambler

Anaktuvuk Pass

Atqasuk
Barrow
Brevig Mission
Browerville
Buckland
Chevak
Deering
Diomede
Elim
Emmonak
Gambell
Golovin
Hooper Bay
Kaktovik
Kiana
Kivalina
Kobuk
Kotlik
Kotzebue
Koyuk

Mountain Village

Noatak
Nome
Noorvik
Nuigsut
Nunam Iqua
Pilot Station
Pitka’s Point
Point Hope
Point Lay
St. Mary's
St. Michael
Savoonga
Scammon Bay
Selawik
Shaktoolik
Shishmaref
Shungnak
Stebbins
Teller
Unalakleet
Wainwright
Wales
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MEMORANDUM
February 2, 2010
To:  Senator French, Chair
Senate Judiciary Committee
From: Senator QOlson, Chair %@/
Senate Community and Regional Affairs Committee

Re: SJR 21, Increasing the Size of the Legislature

| would appreciate a Judiciary Committee- hearing of SIR 21 at your earliest
convenience. Attached is a sponsor statement, the resolution, fiscal notes and back
up information. Please advise me or my staff if there is any additional information
you or the committee may require.

Thank you for your attention to this request.



