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Sponsor Statement
HB408 “An Act relating to misconduct involving weapons”

Under Alaska law, an individual who has been convicted of a felony can carry
hand guns and have their right to bear arms restored by any of three occurrences: (1)
a pardon, (2) the underlying conviétion having been set aside under AS 12.55.085, or
(3) by the passage of ten years time from an unconditional discharge.

However, the U.S. Supreme Court in the case of Caron v. U.S., 524 U.S. 308
(1988), ruled that if a person who has been previously convicted of a felony is
prohibited from possessing firearms, in any way, under state law, then they are
. prohibited from possessing firearms under federal law.

While under state law a previously convicted ex-felon’s right to possession of
firearms is fully restored, there are still limitations on carrying concealed weapons.
Ex-felons can carry concealed on their own property, while engaged in lawful hunting,
fishing, or trapping, or while engaged in other lawful activities that necessarily
involves the carrying of a weapon for personal protection.

However, the ATF and the FBI are interpreting Alaska’s statute to be a
restriction upon possession. Due to this interpretation, Alaskans who under state law
are allowed to possess firearms are being threatened with prosecution for serious
Federal offenses.

This bill addresses the language in AS 11.61.200, Misconduct Involving
Weapons in the Third Degree. AS 11.61.200(a)(12) bars all people convicted of felonies
from caring concealed weapons, while AS 11.61.200(g) sets out exemptions to (a){12)’s
blanket ban.

The Alaska State Legislature has made its own policy decision about how to
handle the gun rights of ex-felons; however the Federal Government has stripped
Alaska of the right to make its own judgments, excepting an all-or-nothing decision on
gun rights for ex-felons. HB408 is one of many bills that have been drafted in this
legislation session to bring this issue back before the Alaska State Legislature for

. consideration.

Representative_Jay_Ramras@legis.state.ak us
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TO:

{Work Order No. 26-LS1459\A}

Representative Bill Stoltze
Attn: Ben Mulligan

FROM: Gerald P. Luckhalw
Legislative Couns =

Enclosed is the bill draft you requested. As | have previously informed Ben, | have a few
comments.

. History of AS 11.61.200

AS 11.61.200(a)(1) does not completely include all conduct prohibited under
AS 11.61.200(a)(12).

AS 11.61.200(a)(1) and (!12) provide:

(a) A person commits the crime of misconduct involving weapons in the
third degree if the person

(1) knowingly possesses a firearm capable of being concealed on one's
person afier having been convicted of a felony or adjudicated a detinquent
minor for conduct that would constitute a felony if committed by an adult
by a court of this state, a court of the United States, or a court of another

state or territory;

{12} knowingly possesses a firearm that is concealed on the person after
having been convicted of a felony or adjudicated a delinquent minor for
conduct that would constitute a felony if committed by an adult by a court
of this state, a court of the United States, or a court of another state or

terntory.
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AS 11.61.200(a)(1) prohibits a felon from possessing a firearm capable of being
concealed on the person.! An affirmative defense is provided to AS 11.61.200(a)(1) in

(b} 1) of that section.

(b) It is an affirnative defense to a prosecution

(1) under (a)(1) of this section that

(A) the person convicted of the prior offense on which the action is based
received a pardon for that conviction;

(B) the underlying conviction upon which the action is based has been set
aside under AS 12.55.085 or as a result of post-conviction proceedings; or

(C) a period of 10 years or more has elapsed between the date of the
person's unconditional discharge on the prior offense or adjudication of
juvenile delinquency and the date of the violation of (a)(!) of this section,
and the prior conviction or adjudication of juvenile delinquency did not
result from a violation of AS 11.41 or of a similar law of the United States

or of another state or territory . . . .

This affirmative defense allows the felon to possess a handgun if one of these
requirements is met but does not necessarily allow the felon to carry the handgun
concealed. The felon is prohibited from carrying the handgun concealed by
AS 11.51.200(a)(12). An affirmative defense is provided to AS 11.61.200(a)}(12) in (g)

of that section.

(g) It is an affirmative defense to a prosecution under (a)(12) of this

section that

(1) either

(A} the defendant convicted of the prior offense on which the action is
based received a pardon for that conviction;

(B) the underlying conviction upon which the action is based has been set
aside under AS 12.55.085 or as a result of post-conviction proceedings; or
(C) a period of 10 years or more has elapsed between the date of the
defendant's unconditional discharge on the prior offense or adjudication of
juvenile delinquency and the date of the violation of (a)(12) of this
section, and the prior conviction or adjudication of juvenile delinquency
did not result from a violation of AS 11.41 or of a similar law of the
United States or of another state or territary; and

(2) at the time of possession, the defendant was

(A) in the defendant's dwelling or on land owned or leased by the

defendant appurtenant to the dwelting; or

' For ease of discussion in this memorandum I will refer to "a firearm capable of being
concealed on the person” as a handgun even though other firearms are capable of bemg

concealed on the person.
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(B) actually engaged in lawful hunting, fishing, trapping, or other lawful
outdoor activity that necessarily involves the carrying of a weapon for

personal protection.

This provision allows the felon to only carry a handgun concealed if the felon meets the
requirements for possessing a handgun in the affirmative defense to (a)(1) and the felon is
either in or on the felon's own property or otherwise engaged in lawful hunting, fishing,

trapping, or other lawful outdoor activity.

These provisions are different because one allows the handgun to be openly carmed and
the other sets a higher bar for the felon to carry the handgun concealed.

AS 11.61.220(a)(12) was enacted in 1998 as part of amendments to the concealed
handgun permit laws. HCS CSSB 141(FIN) am H, by Senator Lyda Green, made
substantial changes to the eligibility requirements to receive a concealed handgun permit
and repealed almost all the restrictions on where a permittee could carry a concealed
handgun. The rationale provided by Senator Lyda Green's staff was that anyone eligible
to possess a handgun under state or federal law should be eligible to receive a concealed
handgun permit and a person who has received a permit should be able to carry a
concealed handgun anywhere not otherwise prohibited under state or federal law. To this
end certain misdemeanor offenses that previously barred a person from receiving a permit
were eliminated. In addition provisions relating to carrying a concealed firearm without a
permit were strengthened and clarified while restrictions on where firearms could be
possessed were mostly eliminated except for a few limited circumstances where those
restrictions were applied generally to everyone (where previously the restrictions only
had applied to persons holding permits to carry concealed weapons). As a part of this
clarification AS 11.61.200(a)(12)* was enacted so that felons who possessed a handgun
that was concealed were punished at a greater level than regular members of the public
who carried a concealed handgun without a permit. And so a felon who might be
permitted to possess a handgun due to the affirmative defense provided in
AS 11.61.200(b)(1), would stil} be subject to a felony penalty if they carried that handgun
concealed uniess they (1) met the requirements to possess a handgun and (2) were in or
on their own property or engaged in certain lawful outdoor activities.

In 2003 the Alaska Legislature enacted CSHB 102(STA)} which removed restrictions on
members of the public from carrying conccaled deadly weapons, including firearms.
CSHB 102(STA) made the concealed handgun permit system permissive; no longer
would a permit be necessary to carry a handgun concealed.' Presumably at this time the
legislature could have repealed AS 11.61.200(a)(12) and (g) as Alaska no longer

* As well as the affirmative defense of AS | 1.61.200(g).

* Although a permit could still be obtained if a person wanted to avail themselves of
reciprocity provisions of other states and carry concealed in those states. '
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. distinguished between open or concealed possession of firearms. But the legislature did
not. | cannot say that the legislature merely overlooked those provisions as | remember
some concern by at least some members about extending the right to carry concealed to
those that had committed felonies.

2. Do you want to allow all felons convicted of crimes outside of AS 11.41 to be able to
carry concealed handguns?

To build on my comment #! above, the changes in this bill draft would allow felons
convicted of crimes outside of AS 11.41 to carry concealed handguns, if they have
received a pardon, a set aside, or 10 years have elapsed from the felon's unconditional
discharge for the offense. Felonies outside of AS 11.41 include unclassified felonies and
class A through C felonies, such as arson, misconduct involving controlled substances
(including engaging in a continuing criminal enterprise, delivering drugs to children and
methamphetamine manufacture and delivery), burglary of a dwelling or while armed with
a firearm, promoting prostitution, and distribution and possession of child pornography.
Clearly, felons who have received a pardon should be treated differently and a change in
current law is clearly warranted in this regard. To a lesser extent persons who have
received a set aside under AS 12.55.085(e) are probably deserving of a change in current
law. The question becomes whether felons who have not had someone pass upon their
character, whether that be the governor in issuing a pardon or a judge when issuing a set
aside, should be able to possess concealed handguns merely because of the passage of

. time.. If so, should this apply to all felonies, even felonies that are considered more
egregious or comparable to crimes against a person under AS 11.417?

3. Changing affirmative defense to nonapplicability provision.

The bill draft changes the affirmative defense provided in AS 11.61.200(b) to a
nonapplicability provision. This change may have an extreme impact upon the ability of
the state to prosecute felons possessing concealable firearms, Currently an affirmative
defense is provided for felons to show that they have received a pardon, a set aside, or 10
years have elapsed from their conviction for a felony other than a crime against a person.
The reason this is an affirmative defense is because the information necessary to establish
the defense is within the knowledge and control of the felon and may not be available to
the prosecution. A felon knows if they have received a pardon, a set aside, or 10 years
have elapsed while the prosecution does not always have access to this information.* By
making this a nonapplicability section, the prosecution may be required to disprove the
existence of a pardon or set aside, or prove that 10 years have not ¢lapsed, prior to the
case proceeding. [n many cases this may not be possible.

GPL:plm
10-076.pim

“ Indeed, there is no organized way of searching for this information in most states.

I

X
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BRIAN JUuDY, ALASKA STATE LIAISON

March 11, 2010

Background Information
House Bill 408
Restoration of Firearm Rights in Alaska

® Under Alaska State law, a person who has been convicted of a felony is NOT prohibited from
possessing a rifle or shotgun. In effect, the person’s right to possess such a firearm is restored by

operation of law upon the person’s release from incarceration.

® Under Alaska State law, a person who has been convicted of a felony IS prohibited from possessing

a firearm capable of being concealed on one’s person (Alaska Stat. § 11.61.200(a)(1)} and,
separately, IS prohibited from possessing a firearm that is actually concealed on the person (Alaska

Stat. § 11.61.200(a)(12)).

® Alaska State law also provides, however, for an “affirmative defense” to a prosecution under either
the felon-in-possession-of-a-concealable-firearm statute or the felon-in-possession-of-a-concealed-
firearm statute if the person’s civil rights have been restored as follows:

(1) For possession of firearms capable of being concealed, if the person has received a pardon or
if the conviction has been set aside or if a period of ten years or more has elapsed since the
date of the person’s unconditional discharge (Alaska Stat. § 11.61.200(b)); and

(2) For possession of firearms that are actually concealed, if the person has received a pardon or
if the conviction has been set aside or if a period of ten years or more has elapsed since the
date of the person’s unconditional discharge. The restoration of the right to possess a
concealed firearm is further limited, however, to the following circumstances: in the person’s
dwelling, on land owned or leased by the person appurtenant to the dwelling or while the

. person is actually engaged in lawful hunting, fishing, trapping or other lawful outdoor activity
that necessarily involves the carrying of a weapon for personal protection (Alaska Stat. §

11.61.200(g)).
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. e Further, it is important to note that under Alaska State law, restoration, by operation of law after the
passage of time, of the right to possess either a firearm that is capable of being concealed or a firearm
that actually is concealed is limited to persons who were NOT convicted of an offense against the

person (Alaska Stat § 11.41).

e It is also important to note that under Alaska State law, the rights to vote (and, as a qualified voter,
to hold public office) and to serve on a jury are lost upon conviction of a felony but automatically
restored, by operation of law, immediately upon the person’s unconditional discharge (Alaska Stat. §§

09.20.020, 15.05.030(a); 33.30.241).

e Under Federal law, a person who has been convicted of a “crime punishable by imprisonment for a
term exceeding one year” may not possess a firearm (18 USC § 922(g)).

® Federal law also provides, however, that “any conviction which has been expunged, or set aside or
for which a person has been pardoned or has had civil rights restored shall not be considered a
conviction... UNLESS such pardon, expungement, or restoration of civil rights expressly provides that
the person may not...possess firearms” (18 USC § 921(a)(20}).

® In the case of Caron v. United States (524 1.S. 308 (1998)), the Supreme Court of the United
States:
(1) Found that “nothing in the text of §921(a)(20) requires a case-by-case decision to restore civil
rights” so restoration of such rights by operation of law is sufficient; and
. (2) Interpreted the aforementioned ‘“‘unless clause” found in 18 USC § 921 (a)(20). The Court

held that an “all-or-nothing” test must be applied and that “a state weapons ‘limitation’
activates the uniform ban on possessing any firearm at all.” In other words, a state must
completely restore "all" of a person's rights and treat the person whose rights have been
restored in the same manner that other law-abiding citizens are treated. If a person does not
have "all" rights restored by the state then, for the purpose of federal law, the person has no
rights. Subsequent cases have held that complete restoration of “all” rights includes, not only
ALL firearm rights, but also the rights to vote, hold public office and serve on a jury.

® Alaska State law contains two “limitations” on persons who have had their right to possess firearms
otherwise restored that are not imposed on persons who have never lost their rights and which,

therefore, activate the federal ban on possessing any firearm at all:
(1) A person whose right to possess firearms has been otherwise restored can not possess a

firearm concealed outside their dwelling, property or while engaged in a lawful outdoor
activity (Alaska Stat. § 11.61.200(g)(2); and

(2) A person whose right to possess firearms has been otherwise restored would be in the position
of having to raise an affirmative defense to a charge of either possessing a concealable firearm
(Alaska Stat. § 11.61.200(b)) or carrying a firearm concealed (Alaska Stat. § 11.61.200(g)),
while a person who never lost his or her rights cannot be charged with such a crime
whatsoever.

¢ Unless the Alaska State Legislature amends existing law to modify these two limitations, the
.existing policy of the State of Alaska to allow for the restoration of firearm rights cannot be
implemented without impacted persons being subject to felony prosecution under Federal law.
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March t1, 2010

TO: Representative Bill Stoltze

CC: Members of the House Judiciary Committee
FROM: Brian Judy, NRA-ILA Alaska State Liaison
RE: House Bill 408 - SUPPORT

I am writing on behalf of the National Rifle Association — Institute for Legislative Action to
express support for House Bill 408. HB 408 would facilitate the implementation of the current
Alaska state law that allows persons who have long-past felony convictions but whose rights
have been restored to possess firearms in the state. Although the legislative fix necessary to
solve this problem is simple, the reason it is necessary is quite a technical and complicated
interaction between state law, federal law and a U.S. Supreme Court decision (attached is a
detailed summary of the various issues at conflict).

While many advocates for the restoration of voting rights for persons with past felony
convictions talk about dignity, with respect to the restoration of firearm rights there is not only
the issue of dignity but of life and death. The nature of life in Alaska, especially in the rural
areas, makes possession of firearms a necessity not only for food but for protection in the field.

Current Alaska State law provides for the restoration of roughly 95% of firearms rights to those
former offenders who qualify. They can possess rifles and shotguns, they can possess handguns,
they can carry handguns openly and they can carry handguns concealed in their home, on their
property and while engaged in lawful outdoor activities out in public. The only thing they
cannot do under state law is put on a coat and cover a handgun when they are somewhere other
than those places previously listed.

The problem is that, based on the Court decision discussed in my attachment, because the State
of Alaska does not restore 100% of an affected person’s firearm rights, under federal law the
person is considered to have NO rights whatsoever! In a Legal Services Memorandum dated
April 1, 2009, Legislative Counsel Gerald Luckhaupt described the Court’s conclusion as
“obviously incorrect.” While the NRA would completely agree with Mr. Luckhaupt, only three
Supreme Court Justices shared such a view and the decision was 6-3 in this case.
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As discussed in my attachment, there are two changes that must be made to State law: first, the
restriction on concealed carry must be repealed and second, two affirmative defenses found in
AS § 11.61.200 must be changed to exceptions. With these two changes, Alaska State law
would treat persons who have had their rights restored exactly the same as those who have never
lost their rights and the problem would be solved.

It is the hope of the National Rifle Association that legislators can get beyond the perceived
stigma of “giving firearms to felons” and realize the legitimacy of allowing persons, who have
long ago paid their debt to society, to attain the restoration of their rights already provided by the
State of Alaska but extinguished by an “obviously incorrect” U.S. Supreme Court decision.

Please support House Bill 408.




03-24-10
Dear Honorable House judiciary Committee,

[ regret  am not able to testify today. | am piloting a rescue helicopter in remote austere conditions
where help is days away if trouble arises. 1 am on a search for an overdue individual 60 NM south of
Kaktovik on the Arctic Slope. Not far from where we shot and killed a 3 year old grizzly that mauled and
consumed two persons a few years ago. Last night | assisted Pt. Hope whalers on floating sea ice pans
that broke loose from shorefast in high winds.

Article 3, subpart 21 of the Alaska Constitution gives the power of clemency exclusively to the executive
branch. The clemency process is long, difficult, thorough and exhausting. It is rarely granted and
requires extraordinary circumstances. It also requires exemplary efforts at rehabilitation. | assure you
the chances of criminal recidivism after earning a pardon are zero.

Below are some definitions and laws. It is clear that both Congress and the Alaska Legislature intended
to provide restorative avenues for ex offenders regarding firearm possession. Needless to say today | do
not have the survival tools | need to protect myself, family or those | serve. Even after earning a full
unconditional pardon | am still being punished in the worst way. Inability to protect my own life. | pray
you will rectify the law to allow its intended design ring true. Allow those that earn pardons have all
punishment removed. Thank you for defending the Alaska Constitution and the unique lifestyles we
live.

Federal law on firearms disability:
18 U.S.C. §921(a}{20} provides:

What constitutes a conviction of such a crime shall be determined in accordance with the law of the
jurisdiction in which the proceedings were held. Any conviction which has been expunged, or set aside
or for which a person has been pardoned or has had civil rights restored shall not be considered a
conviction for purposes of this chapter, unless such pardon, expungement, or restoration of civil rights
expressly [or implicitly as a matter of state law) provides that the person may not ship, transport,
possess, or receive firearms,

Note: Itis clear Congress intended for a restorative legal option. It also does not mention conceal has a
limitation. This was added by the US Supreme court Caron split decision. (All or nothing)

Excerpt from the current State of Alaska Clemency handbook:

Pardons
A pardon is a form of Executive Clemency, which if full and unconditional, relieves an offender from

further punishment and disabilities imposed by reason of a criminal offense. It is an act of grace which
represents forgiveness for a particular crime.




. Definition of a pardon from Black’s Law Dictionary:

In contrast to a reprieve or a commutation, a "pardon" releases the offender from the entire
punishment prescribed for the offense. BLACK'S LAW DICTIONARY, 1113 (6th ed. 1990).

See also, 1985 N.D. Op. Att'y Gen. 158 and 1988 N.D. Op. Att'y Gen. 65.

A pardon is usually an action that mitigates or sets aside punishment for a crime after a conviction.
Black's Law Dictionary defines it as an ‘act or an instance of officially nullifying punishment or other legal
consequences of a crime’ {ibid., at 1137).

Respectfully yours,

Capt. Richard M. "Pat" Patterson
P.0. Box 1362

Barrow, AK 99723

Home:

907-852-2061 V

907-852-2062 F

Maobile:

907-602-0738

pat@barrow.com
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Law Offices of
Ross & MINER
A Professional Corporation
327 East Fireweed Lane, Suite 201
Anchorage, Alaska 99503

Wayne Anthony Ross (907) 276-5307 Edward L. Miner

Curtis Patteson (907) 276-6672 - FAX Tamara Huffman, paralegal
. : 6 January 2009.. . . -

!!te &l

Juneau, AK 99801 _

Dear NENIDD

Several weeks ago, I furnished you some prosed draft legislation involving possession

previously, Please note the highlighted portions of the last paragraph.

The laws regarding possession of ﬁma:Es__ in Alaska—laws which were contemplated and
enacted by our own state legislatm—arel béing attacked, gutted and rewritten by bureaucrats at
the ATF and FBI. Attempts to correct these errors at the federal level have been ignored. It is
10w incumbent upon the AJaskn legislatﬁre to take action to defend the rights of Alaskans. In
this letter I will explain the source of the problem, flfustrate particular grievances against the
federal agencies involved, and oﬂ‘ef the proper sohm'oH recrafting of Alaska Statute
11.61.200(g)(2). ' . |

‘Under Alaska law, an individual who has been convicted of a felony can have their right

to bear arms restored by any of three occurrences; a pardon, a suspended imposition of seatence,
or by the passage of ten years from unconditional discharge. The Alaska legislature, recognizing
both the distinctions of Jife in Alaska and also the profound respect that the majority of Alaskans

. 0047035
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have for the right to bear arms, has made the decision to establish a means by which individuals
who have previously been convicted of 5 felony may regain their right to bear arms. The
bureaucrats at the ATF and FBI have subverted the goals of the Alaska legislature through the
tortured and twisted application of limited U.S, Supreme Court cases to Alaska law. In doing so,
these agencies have wrongfully deprived Alaskans of their rights,

In Caron v, U8, the U.S. Supreme Court held that if a person who has previously been
convicted of a felony is prohibited from possessing aﬁy type of firearm under state law, then they
are prohibited from possessing all firearms under federa] law,! Prior to this ruling, several states
allowed previously convicted felons to regain the right to possess rifles and shotguns but
prohibited them from possessing handguns.? Alaska Jaw draws no distinctions among the types
of firearms which 4 previously convicfa_i felon may posses.® Alaska law allows an individual
whose rights have been restored to possess rifles, sh;thuns and handguns. The only limit
contained in our state law is upohthecmryingofaconwaledﬁremmbyape:sonwhoseﬁghts
have been restored:* While the right of possession is fully restored, an individual who has
previously been convicted of & felony may only cary a firearm concealed under limited
circumstances - either while he is upon his own land or while he is engaged in outdoor activities
that would “necessarily involve the carrying of a weapon for personal protection.** _

. An accurate reading of the Alaska statytes reveals that our state law shquld not be
impacted by the Court's holding in Caron, Alasks law does not limit the “type” of firearms which
a previously convicted felon nay possess. Furtherrnore, the single limitation in place for

serious Federal offenses.

,'CA@' av. U.S., 524 U.S. 308, 314 (1988), :
See U.S. v. Tomli 67 F.3d 508 (4* Cir. 1995); see also U.S. v. Dahms, 938 F 2d 13] (9* Cir. 1991).

'See AS 11.61.200(a) and (b),
‘AS 11.61.200(2)(12) aad @&X2).
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To better understand the plight of the individuals being affected by this law, I will offer
some specific examples. In 1970, at the tender age of 19, R.S. made the mistake of getting
caught up in recreational drug use. He was arrested for the possession of hallucinogens and
convicted of a felony. As a first-time youthfu] offender, he was granted a suspended imposition
of sentence, and given the Opportunity to mend his ways. He is now a happily married 56-year-
old father, He has worked, hunted and fished his entire life. He only learned recently, when he
applied for the purchase of a new firearm, thet he is now suddenty ﬁmhibited from owning
firearms, despite having been granted a suspended imposition of sentence more than 30 years
ago.
R.P. was convicted of a felony in 1992, After paying for his crime, he went straight to
work helping.the public. He became the director of the search and rescue organization for an
Alaskan 7bomugbw Governor Murkowski granted him & full pardon, expressly for the purpose of
allowing him to possess a firearm to help him fulfil his duties. He recently became aware of the
. fact that—despite the Governor's pardon—federal law prohibits him from possessing firears.

The Federal law has stripped Alaska of the right to make its own decision on restoring
gun rights to ex-felons, The overreaching actions of the buresucrats at the ATF and FBI have left
Alaska with g single option - to amend AS 11.61.200 to remove the disﬁbiﬁty on carying a
concealed weapon by a person convicted of a felony who has had thejr zights restored. By
removing this disability in Alaska’s law, the ATF and FBI will have no basis whatsoever to
challenge Alaska's laws, and we can allow ex-felons who have proven their rehabilitation to
partcipate n the full rights that all Alasicans esjoy, |

I bave included the text of two sample bills that would ameqd AS 11.61.200, and restore
Alaska's policy of aliowing rehabilitated cx-felons to own firearms. J had the proposed

legislation rey by_the and the N sees problems with our propos
solutions. Yve enclosed g ¢ £ ceived from the NRA outiining such
roblems and the NRA's supgested ropasal. We would urge the Legislature to adopt

these changes, ag suggested by the NRA, to assure the continued support of the right of
ves and others.

Alaskans to bear arms for the defense of themse]

Qoos/03s
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Sincerely,
Wayne Anthony Ross

Attorpey at Law
Director, NRA

cc Bﬁm..ludy,‘ NRA
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Memorandum

Re: 'Prcposed legimlation
FPile: - 11.61.220 Project
Date: 9 September 2008

Several of our clients have experienced problems in either being denied an Alaska _
Concealed Handgun Permjt (CHP) or denied permission to purchase firearms during a “National
Instant Criminal Background Chock System” (NICS) check.

_ Theseproblemsstemﬁ'omthehﬂg'lﬂseofﬁis 11.61.200, the Alaska Statute for
Misconduct Involving Weapons ip the Third Degree. AS 11.61.200(a)(12) bars all people
convicted of felonies from carrying a concealed weapon, while AS 11.61 -200Hg) sets out the
exceptions to (a)(12)’s blanket ban,

- Because of the liited hature of subsection (g)’s exceptions, the Alagka Depertment of
Public Safety takes the position, upheld by the Alaska Supreme Court in Gabrielle v, State of

Alaska, that anyone with a felony conviction is ineligible for an Alagka CHP. Additionally, the
FBI has taken the position that the limit on a felon’s ability to carty a concealed weapon under

§/035

AS 11.61.200(a)(12) & (g) activate the federal ban on the possession of any firearny under 18
USC §922(g), as intepreted in Caronv. U.S,

. Ishall attempt to deseribe how the particular provisions of Alasks and Federal law have
created these twin problems, and what we can do to attempt to fix them by changing Alaska’s
faw. S _

" to their home, or (b) was engaged in an outdoor activity that necessitated carrying the weapon for
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Misconduct Involving Weapons in the Third Degree if they carry a concealed weapon.

The Alaska Department of Public Safety's interpretation of AS 11.61.200 was upheld in

Gabrielle v. State of Alaska,! There, the Supreme Court of Alaska held that a person with a
felony record of any description, though not prohibited from applying for an 'Alaska CHP under
igibility for the permit, nevertheless was not entitled to

the statutes and regulations governing el

an Ala'shaCHPbecauseofﬂ:eresuicdonsfoundinAS 11.61.200. Because this issue has been
appealed ta the highest court capable of deciding the issue, the only way to change this outcome
is through legislation. : _ _

The NICS Check/ 18 USC §922(g)(1) Essue

Many of the federal restrictions.on posséssion of firearms are found at 18 U.S.C. §922(g).
§922(g)(1) prohibits anyone who has been convicted of a felony from possessing a firearm,
. however §921(a)(20) contains an exception for those felons who have had their civil rights
restored (through operation of law, a pardon, or any similar means). The exceptionin
§921(a)(20) has its own exception, however, prohibiting those convicted of a felony whose civil
rights have been restored. from possessing a firearm if state law prohibits them from possessing a

., The exception to the exception found in §921(a)(20) was interpreted by the U.S. Supreme
Courtin Caron v U.5. There, the Court faced a person whoss civil rights had been restored
. under Massachusetts law, including the right to possess long guns and handguns. However, he
was not allowed to céiry handguns outside his home or business, though this right was afforded
to.non-fefons. The Supreme Court found that this restriction, though not strictly.a prohibition
, wWas enough of a restriction to activate the exception to the

exception found in §921(a)(20),
Applying Caron to Alaska law, the FBI as taken the position that the restrictions on ex-
in AS 11.61.200(2)(12) & (g) are sufficient to activate

felons carrying concealed weapoas found _ '
the exception to the exception found in 18 U.S.C. §921(a)(20). Because of this interpretation, ex-

' 158 £.3d 813 (Alaska 2007) . -

? 524 u.g. 308 (1598) .

. | Psgeé
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felons in Alaska, even those who have had convictions set aside or pardoned, are barred from
possessing any firearm by §922(gX1).

The FBI’s intetpretation of the effect of AS 11.61.200 on the application of 18 U.S.C.
§922(gX1) is contrary to the Alaska Supreme Court’s interpretation in Gabrielle (which was not
binding on the FBI), and has been questioned in other foderal cases such as the unpublished U.S.
v Flores. However, givea the similarity between Alaska law and the Massachusetts law at
question in. Caron (both allowed possession of all types of weapons, but restricted where and

: howbandgﬁﬁs could be carried), the FBI's interpretation of the law is nat clearly incorrect. It

woxddbepossrb!etochaﬁengcﬂ:eFBImwm‘t, but it is far from certain that we could obtain a
favorable result.

The Common Factor

ThecommonfactormbothofﬂmemeswAS 11.61.200, and the restriction on ex-

felons carrying concealed weapons in Alasks, except under certain narrow exceptions. While
Alaskn has several statates covering the crime of “Miscondact Involving Weapons,” enumerating

different degrees of the offense, no other iteration of the statute implicates the carrying or
possession of weapons by ex-felons, and so would not impact either eligibility for an Alaska

CHP or eligibility under the FBI’s NICS system,
Likewise, Alaska’s statutos and regulations governing Alaska’s CHP program (AS

. 18.65.700-790, 13 AAC 30. 010-900) set out eligibility requirements, including disquelifications
if an applicant has hadmldhplemowtmwdemcanoroﬁensesorhasbeenmdered by a court to

attend a drug- or alcohol-rehabilitation clinic. However, none of the requirements for a CHP

touch on the status of the applicant as an ex-felon; pardoned, conviction set aside, or otherwise.
Thus, noneofthesestamtcsorregulauonsmedto be revised in addressing ejther the CHP or

NICS issue,

Therefore, a legislative fix te this issue need only modify the restrictions on ex-felons
carrying or possessing weapons that are found in AS 11.61.200.

The Possible Solutions
Alaska is unusually laissez-faire in its approach to gun rights (being one of two states that

allows concealed canyofﬁ:mxmsmﬂ:mnapemnt) However, Alaska ajso tends towards a

3339

tougher stance on crime issues than other states, Inatwmpungtoehmgethepohcyembodmdm
AS 11.61.200 towards the gun rights of ex-felons, we will be working in the cress-currents of

these two conflicting pofitical priorities.

} 118 Ped. Appx. 49 (C.A.6 (Mich.)).
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From a strictly political perspective, we could aftempt to counter some of the turbulence
of a legislative proposal by noting that it is federal law that has forced us to seek a modification
of our state law, in order to allow us to pursue our own policy of granting forgiveness to, and
restoring the rights of, ex-felons. Federal law has stripped Alaska of its right to make its own
determination of how ex-felons are to exercise their gur rights, and leaves us only a simplistic

" all-or-nothing choice as to whether ex-felons should regain their gun rights.

Thete are several different methods we could pursue to-change AS 11.61.200 s0 asto

allow for ex-felons to apply for an Alaska CHP and to bypass the federal ban on possession

found in 18 U.S.C. §922(g)(1). The principal question in changing the restrictions found in AS
11.61.200, however, is how far to expand the re-enfranchisement of gun rights to ex-felons.

Fnst,mordertopqmitex-fclonstoapplyforanAlaskaCHP O t0 poSSess a weapon
under 18 U.S.C. §922(g)(1) and Carozt, we must remove the restrictions on where an ex-felon
may carry a concealed weapon found in AS 11.61.260(g)(2) (! have aftached two sample
proposed bills with this memo for you to review). This would allow an ex-felon to carry &
concealed weapon under the same citcumstances that any other citizen would be able to. This
would broaden the rights of ex-felons, as it allows them to carry concealed weapons where
previously they were not allowed to. However, this is the only means of restoring their right to
ownweapensatall, giventheFBPsintetpmtaﬁonofIS‘USC §922(g)(1). :

As for how far to e:dbndre-enﬁ‘anchxsement, currently AS 11.61 200(3) identifies three
groups of ex-felons that it restores gun rights to; ex-felons who (1) received & pardon, () had .

their conviction set aside, or (3) had more than 10 years elapse since they finished serving their
sentence and who had.not committed a violent felony. There is a strong argument that all three
groups should be granted full re-enfratichisement, as all three demonstrate some individualized

showing of rehabilitation, rather than automaucally granting an ex-felon gun rights as.soon as

they geft out of jail.
| Conclusion
Alaska has made its gwn pohcy decision about how to handle the gun rights of ex-felons,

However the Federal Government has stripped Alaska of the right to make our own judgments
except for an all-or-nothirig decision on the gun rights of ex-felons. That message of Federal

interference with Alaska’s laws is the message we should emphasize in attempting to amend AS
11.61.200, mozdertorestomthegunnghtsofﬁmsedenwdthemmdcrthefedeﬂgwems '

ban.-
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State of Alaska
Department of

Public Safety

Sarah Palin, Gavermor
Walt Monsgan, Gommissioner

May 13, 2008

B mai rece;j

Dear Mr. ">

I received your e-mail dated April 6, 2008 appealing the denlal of your application ta
obtain an Alaska Concealed Handgim Permit, and have given careful cansiderafion to
your.appeal. Your agpeal is denied, An explanation of tha reason for this denial is as
follows. T S .

In stating your case,
standing, as well as expressing frustration with an action b

feel unwarmanted.in your circumstances.

The original dedision to deny your application was based upon your convictions for 2™
degree burglary. Sentencing for your convictions was suspended and eveniually your
convictions were set aside. Burglary In the.second dearee Is afalony. A feiony
convictian disqualifies an applicant from obtaining an Alaska Concealed Handgun
Permit. A felony conviction that has been set aside Is still & disqualifigr for the issuance
of an Alaska Concealed Handgun Permit. State law (13 AAC 30.900(6)) defines a
conviction as meaning °... thet a person has entered plea of gulity or no contsst to, or
has boen found guilly by a court or jury of, & criminal offense, regardiess of whether
the jJudgment was after that set aside under AS 12.55.085 or a similar pracedurs in
another jurisdiction, or was the subject of a pardon or other exscutive clemency..."
(emphasis added) Consequently, because of your set aside fefony convictions, we are

prehiblted, by taw, from issuing you an Alsska Cancealed Handgun Permit.

you provide abundant evidsnoa of your goad charagter and legal
y this department which you

: Office of the Commissioner
5700 E. Tudor Road ~ Anchorage, AK 98507 ~ Volce (807) 269-5086 - Fax (907) 2694543
Juneau Office ~ Voiceo (907) 4654322 - Fax (807) 4654362

L]
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Mr. James Wargi
Page 2
May 13, 2008

ariied & firearnm transfer when

Your message also indicates that you have not besn di
presenting yourself for a NICS check. Although it is logical to assums that yoli gre

eligible to possess a firearm urider federal law,

may only be granted to those who are efigible a ha
and state law, Alaska law (AS 11.61 .200(a)(12)) prohibite you from camying a
conceslable fiream. There is no Unrestricted right to carry a concealsd handgun for a
convicted felon under Alaska law, ‘

As a final administrative decision, the appsal to this aotion Is denied,

You are reminded of your fight to seek Judicial review of this decision under Alaska
Statute 44.62.560-570 within 30 days of receipt of this letter.,

John D. Glass
Deputy Commissioner

‘Publo Safaty through Public Service"

Office of the Commissionsr | '
6700 E. Tudor Road ~ Anchorage, ax 99507 - Volce (307) 269-5086 ~ Fax (907) 269.4643
Juneay Office — Voice (807} 4654322 - Fax (907) 485-4362
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. To whom it my Concem,

j , L
o Myname is QUSSR ' writing this letter in regards
’ Lo the denial of a concealed carry permit that 1 applied for
in the beginning of M of 2008.1 have taken the conceated carry
course and paid a considerable smouat of money for that
course fo try and be a law abiding gun owner and cacrier, even though
i the state of Alaska it is not necessary to do so.
{'m a 36 year old father of JPand a devoted husband and I'm

currently a superintendent for a multi-million dollar
and work year round at that job, I'm a tax

payer,a voter and 4 yearly supporter of our Alaska Peace Officers and
Public Safety Employec Association and 2 Member of the N.R.A. I'm a law
abiding citizen that does not drink or do drugs and haven't even had a

traffic violation in over ten years,

['was 17 years old when I found myself on the wrong side of the
law for the first and only time in my life, ‘
[ was young and dumb as we've all been, and made a bad choice in my
young life,  was involved in a non-violent crime in which a felony was
charged.I plead no contest because I knew what [ did was wrong and there
Was no sense in fighting it andwaisting the courts time.I did a short jail tsrm and
wag ardered to payrestitution and do 3 years probation. And because [ was so young and
payed my restitution in full and did my probation with no problems or violatians. | was
given a 8.1 S (Suspended Imposition of Sentencing) my conviction was Dropped,
Dismissed by a federal judge.(I'm not concidreda felon.)So why put me in that category.

. [ was given a second chance and hdve made a great life with
that second chance, ['m allowed to vote,buy and posses
firearms and I"m a avid hunter and sportsman.(Because 'm nat concidered
a felon that is all possible.)

In the State of Alaska 'm allowed to carry 4 concealed weapon
without a permit,but yet 1 can't get 1 concealed carry permit
if 1 want one.It doesn't make sense, why you would not want me on paper
to show law enforcement that [ would carry 4 concealed weapon.[ have
court documents,F.B.I and N.L.C.S background checks to prove my
eligibility to own a handgun. I have tafked to people at the permits and
licensing unit that agres snd don't understand it ejther. .

Task of you to grant me the right and please allow me to get’
my concealed carry permit and to go on paper as a permnit holder and (o
be able to give law enforcement officers the ability to know that [ have
a weapon on my person and to be a law abjding and safely trained

citizen,
' Sincerely,

A
. i RN
| g

VA iy e

Y Ty

S
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State of Alaska
Department of Public Safety -
Divisior of

Statewide Services

Sarah Palin, Governor _
Walt Monegan, Commissioner

: ‘ June 9, 2008
CERTIFIED RETURN RECEIPT

RE:  Alaska Concealed Handgun Permit

Dear Mr ugui®

This is to notify you that your application for renewal of your Alaska Concealed Handgun
pennnisdemed Enclosedpleasemdymucashmmeamountofmm -

Upon receiving an application for renewal, we are obliged to review the eligibility stams of
the applicant. In your case we have determined that you are not eligible to bold a
concealed handgun permit and that the original muewasdoneme:mr

Effective mmedmtely, your concealed handgun permit is revoked. You must surrender the
permit to the nearést peace officer. We recommend that you surrender the permit at the

nearest State Trooper office or pohcc department.

We apologize for any mconvemence this may canse you but the law docs not allow any
other course of action.

Alaska statute 18.65.705 states that, in order to be eligible for a permit, an applicant "must

be eligible to own or possess a handgun under the laws of this state and under federal law \
We understand that your right to possess a firearm has been returned to you under federal Q
law but Alaska law continues to bar you from unrestricted possession of a firearm. As a

resuit, you may not be issued an Alaska concealed handgun pemmit.

Under Alaska statute 11.61.200, misconduct involving weapons in the third degree, it is a -
class C felony for a person to knowingly possess a firearm capable of being concealed on

Alaska Concealed Handgun Permits
$700 E. Tudor Road - Anchorage, AK 99567 - Voice (907) 269-0392 - Fax (807) 269-5609
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wingly possess a firearm that is concealed on the person after having
been convicted of a felony by a court of this state, a court of the United States, or acourt
of another state or territory.
Tlie same statute does provide for two affirmative defenses to a prosecution for these
offenses but does not make it legal conduct for 3 convicted felon. In your case, your
. you from unrestricted possession of a firearm in Alaska /w

cven in light of the fact that the federal govermment has apparently restored your federal F M‘J/ ;

' : f

Tights,
The person who injtially reviewed your eligibility status mistakenly interpreted the

restoration of your federa] rights to possess a firearm as restoring your state right as well.
It does not, Pardons do not create an exception.  Set asides, whether court ordered or

statutory, do not create an exception,
Please stirrender your permit immediately to insure compliance with Alaska law,

Alaska statute 18.64.740 provides that you may appeal this revocatian decision to the _
i epartment of Public Safety. The appeal must be received in writing
within 30 days afier the date of the notice of revocation, and must set out the reasons Tor

the appeal, '

Sineerely,

Terrie Satterfield
Permits and Licensing Unit

Alaska Concealed Handgun Permits

5700 E. Tudor Road - Anchorage, AK 99507 - Voice (907) 269-0392 - Fax (907) 269-5609
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Terrle,

Here is what I had this e-malled to me on the Pardon. Here is what I was told:

I meet the requirements of AS 18.65.705
There was "no change” on the renewal application

- I'meet all Federal and State laws to own and posses a handgun

Pardon granted by President not Governor of State of Alaska
Per AS a "Pardon” Is the only way to restore rights lost and remove disabllitles

under Alaska Law '
The ACHP Rules .doc was an informatlon paper created by someone in DPS, not the

State Attomey's Office
I have no Idea of all. the ail the AS that apply and have been told that several

contradict one another. In several AS It states that when a Pardon is Issued It is as
though the conviction never occurred. I have had CCW permits In several states

(including Alaska).

If this does not clear it up to everyones satisfaction, please forward me the appeal
pracedures so I may address this to the Commissioner of Public Safety. _

Thank you for, your patience with mel I really do appreciate all your help! ;

~ Respectfully,

3346




03/03/2010 WED 17:55 FAX
| : @o1s/035

Circuit Court of Phelps County on
. 2005, the Attgee® (@neral filed his

back to hpni. He objected. A replevin petition was filege

June 1§2005, seeking return of his revolver. Og@€ober

answgff. The state’s pgeffigh was that Mr. Trge€T needs a grmit to acqyw®a pistgfprior to obtaining .
afidy of the repflver. Jhe court held afaring on Ayffist 21, 209" The parifs subsequently

sighed on Ogfoer 5, 2§06, a stipulatjef for dismissa . Troge#¥ agreed to dipp his lawsuit and the

lioe. cpftd 10 retug therevol j OMT.TIOYCI'M 1t S 'gthatheo Mvernistol a,cqlliSitiO[l

“|;' he revolvefl was repffied

MONTANA

ﬁmndar Hule, Frank (Montana). The issue is whether Montana's restoration of rights satisfies the
ireraents of 18 U.S. Code section 921(a)(20), or is it insufficient based on the holding in Caron v.
States, 118 S.Ct. 2007 (1998), which held a person cannot be convicted under federal taw of
g 8 felon in possession of a firearm stemming from a state felony conviction if the state law that
smoved the disability allows the person to possess all firearms (rifle, shotgun, pistol). On the other
hand, a person may be convicted under federal law of being a felon in possession of a firearm
stemming from & state felony conviction if state law allows such a person to possess only certain
firearms, e.g., rifles and shotguns, but not pistols. In this case, Mr. Van de hule was denied
permission to purchase a hunting rifle following a background check. A lawsuit was filed, Plaintiff
subsequently filed a motion for stmmary judgment. The government likewise filed a motion for
summary judgment. Mr. Van der hule filed his reply on November 6, 2006. Oral argument occurred
on March 23, 2007. The court held on September 21, 2007, that Montana's refusal to grant a license
to carry a pistol to a person whose civil rights have been restored meant that under Caron he could
not possess any firearm under federal law. However, there is a possibility that Montana law grants a
licensing official discretion to grant the carrying license to such a person. Therefore, the court
certified the question to the Montana Supreme Court.

NEW HAMPSHIRE

* Loné Pme Hunter's Club, Inc. (New Hampshire). This is an effort to shut down a shooting range.
New Hampshife has a range protection statute. The club has been operating a shooting range on the

property sing€ 1966. The case ted in two reported decisions. Lone Pine Hunters’ Club v. Town
of Hollis, 149 N.H. 668, 8207A.2¢ 582 (2003), heid that gxiance was sufficient to uphold finding
that the zghing board of #justmgnt's finding that, 34#Cars egflier, it merely degidey that hunt club

did not gfed a variang#to buildfa proposed addigeh, rather fhan deciding thgfhe clgb did not need a
variangf to use the gfoperty affa fish and game/club. Congfquently, undepine 1999 Foning ordinance
the clff’s use of Yle propertyfeould be appphived as specigl exception. Jhe club would have to cease
and gesist unlegf the club agplied for a gfecial exceptioffand presentfl a site plan to the planning
boagld depictipfz the naturebf the clubjfentire operatioff ResidentgDefending Their Homes v. Lone
Pigle Huntggf’ Club, Inc., 24 A.2d 266 (N.H. 2007), hEld that thfrange protection statute only
prptectegd/a shooting range that wgh in lawful operatiof at its jfeption. The court held the club was
- nobgperating lawfully fipm its jception in 1966, AccOrdiftEly, the club must obtain approval from
the town, in compliancegfwith jfle zoning provisions allowing for a special exception as a shooting

. range.
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LAW OFFICES

WILLIAM R, SATTERBERG, JR. FAX (907) 452-3988

ATTORNEY AT LAW
709 FOURTH AVENUE

. FAIRBANKS, ALASKA 99701
(907) 452-4454

August 26, 2009

Richard Svodony
Assistant Attomey General
PO Box 110300

Juneau, AK 99811

Dear Richard:

This letter is a follow-up to our recent conversation regarding the Lauterbach
Amendment and your interpretation of the Jaw.

Specifically, as indicated to you, the primary concern that I have is that the Department
of Probation and Parole has apparently been advising individuals who have retained an SIS that
they no longer have weapons rights. [ believe that this is incorrect advice. I furthermore suggest
that your office’s interpretation of Judge Steinkruger’s opinion is incorrect, as well. My analysis
will follow shortly.

. Recognizing that you indicated to me that the assistant attorney general for the state was
essentially interpreting federal law, might 1 suggest that the state take an alternate position?
Specifically, why cannot the state simply advise individuals that federal law may or may not
impact their ability to own weapons, and that they should be aware that federal law may restrict
the right to own weapons, but that the state law does not do so? This may solve the problem.

As indicated to you, the analysis of Judge Steinkruger in the case you referenced, I
believe, contradicts your position as set forth to me on the phone. Specifically, I have reviewed a
copy of the email communication between Assistant Attorney General John J. Novak and
Assistant Attorney General John K. Bodick from April 3, 2009. In the email communication Mr.
Novak opines that certain language regarding the right to keep and bear arms that is included in
the restoration of rights letter typically distributed to offenders that successfully complete
probation or parole is inaccurate. Respectfully, Mr. Novak’s analysis is wrong for the following
reasons:

First, Mr. Novak states that a felony conviction is a felony conviction even though the
court grants an SIS that is later set aside. This is inaccurate. An SIS that is set aside is, by very
definition, not a felony conviction, because in order to be a felony conviction a person must be
found guilty and sentenced. A person who receives an SIS that is set aside is never sentenced,
and is therefore never convicted. Moreover, 18 USC § 921(a)(20}, provides that “any conviciion
which has been. . .set aside...shall not be considered a conviction for purposes of [lawful firearms
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possession].” Thus, an SIS that is later set aside is not a felony conviction under either state or
federal law. Mr. Novak’s assertion to the contrary is wrong.

Mr. Novak then states that a person commits the crime of misconduct involving a weapon
in the third degree, in violation of AS 11.61.200(a)(12), by knowingly possessing a firearm
concealed on one’s person after having been convicted of a felony offense even when the court
granted an SIS for the prior offense that was later set aside. Again, Mr. Novak’s analysis is
dead wrong, as he fails to mention AS 11.61.200(g)(1)(B) which states that “it is an affirmative
defense to a prosecution under (a){(12) of this section that the underlying conviction upon which
the action is based has been set aside under AS 12.55.085. Thus, AS 11.61.200 clearly statcs
that it is not a crime to knowingly possess a concealed firearm if a person has been granted an
SIS.

1 submit that, Mr. Novak is also incorrect when he states that a person commits the
federal offense of felony possession in violation of 18 USC 922(g)(1) by possessing a fircarm or
ammunition after having been convicted of a felony with the only exception being those cases
where an Alaska Court granted an SIS between May 19, 1986, and April 14, 1998. It is truly
baffling where this opinion comes from. As stated above, 18 USC § 921(a)(20) clearly states
that a person who was granted an SIS is not a convicted felon for purposes of the felon in
possession of a firearm statute. The date of the SIS is irrelevant, as 921 (a)(20) is not limited by
date, and is currently valid federal law.

Perhaps, Mr. Novak’s confusion is a misunderstanding of the interplay between federal
and state law. As previously explained, once a felony conviction is set aside, there are no longer
any restrictions under federal or state law for firearms possession. It is, however, true that, under
federal law, once a person is released from probation or parole from a felony conviction (not an
SIS) he may not possess any firearms whatsoever until 10 years has passed from the date of
unconditional discharge, which is generally the date the person is released from probation and/or
paroic. Under state law, however, a person is still allowed to possess long guns, i.e., rifles and
shotguns, upon being released from probation and parole since there is no state law prohibiting
such. Under the Carone v. US decision, mentioned by Mr. Novak in his email, it is accurate that
such possession, although not prohibited by state law, would still be a violation of federal law
until the 10 year period has passed. Once the 10 year period has passed, even a convicted fclon
who did not receive an SIS can possess any firearm they choose in Alaska, concealable or not,
under both state and federal law.

Thank you once again for your kind consideration of this matter.

Sincercly,

s
e

William R. Satterberg, Jr.

Ce: Dan Sullivan, Attommey General

WRS:alm
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July 27, 2009

Daniel S. Sullivan
Attorney General

P.O. Box 110300
Juneau, AK 99811-0300

Dear Dan;

I enjoyed visiting with you briefly on July 26, 2009, when you were in Fairbanks.
Unfortunately, time did not allow us to discuss a matter which I think is of rather scrious
concern.

Specifically, for many years, SIS scntences have becn given out 1o felony offenders.
Upon successful completion of the SIS, the offender has then been able to have their civil nights
restored which, parenthetically, has included the right to commence hunting once again and
owning firearms.

In April of this year, a decision was issued out of Anchorage as an Attorney General’s
opinion by Assistant Attorney General John Novak, copy attached, which essentially indicated
that peopte who had an SIS record were still precluded from owning firearms because they “had
been convicted” of a felony, even though the conviction had been set aside.

Necdless to say, [ disagree strongly with that decision, but the unfortunate byproduct is
that the Department of Corrections is now taking the position based upon that letter of opinion
that anybody who has an SIS conviction is still legally precluded from ever owning a fircarm. 1
belicve that this is incorrect, and [ am also concerncd that criminal charges may cventually be
filed by somebody who has received advice either by defense counsel, or even the court, as well
as from prior probation officers, that they are able to own a firearm once their rights have been
restored, upon successful completion of the SIS.

Finally, it should be noted that one of the incentives for many individuals to plead guilty
to a charge and obtain an SIS has been the understanding that they will be able to own a fircarm
at some future date, recognizing how important hunting is in Alaska. This latest decision. which
may simply be further advocacy of gun control, is going to have a most chilling effect upon those
decisions as well.
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If possible, might you please consider having the decision reevaluated, and, if the
decision is made to reverse your predecessor’s position, taking appropriatc steps? One of the
important factors to this is that 1 am trying to avoid litigation which could be filed as a
declaratory judgment action, to address the issue as well. If the Attorney General changes his
position on the matter, however, the issue will be resolved.

Sincerely,

William R. Satterberg, Jr.
Encl.
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KEow.o oo JUN 23 2009
. ™ THE SITPERICR COURT FOR THE STATE OF ALASKA
FOURTH JUDICIAL DISTRICT AT FAIRBANKS
STATE OF ALASKA,
Plaintiff{s},

VS,

ALLEN WILSON,

D ]

Detendant(s).

-

Case No. 4FA-899-3528 CR

ORDER RF: DEFENDANT’S MOTION FOR
ORDER ALLOWING HIM TO POSSESS FIREARM

I December 1999, Allen Wilson was charged with one count of thefi m the cecone

FA O vt Al 1RSI e e I Ol me md VA mmrvandbe [P i PEMY A4 A
corcs (AS 11.4013034EY, & Class € falosy and 24 counts of answorn fulsifienlion (A8
11 & 1Ay a0 M e : i it taise elaz O 1 -
. L1.SE210¢5)), ¢ Class A misdemesnor in connection with false clams for unempioyment

compensation. A jury found him guilty on ali counts. On Deceruber & 2000, this court
sentenced Mr. Wilson to pay restitution to the Alaska Depariment of Labor in the amount of -
$7552, which Mr. Wilson paid in full the same day. In 2001, Mr. Wilson attempted to get his
convictions set aside in order to get his permit to carry a concealed weapon reinstated.  This
courl denied his request.

On January 18, 2005, Mr. Wilson wrote a letter to the court requesting that his right 1o
posscss a gun for hunting be restored so that he can hunt for subsistence purposes. This court

has considered the letter and motion.

SOA v Wilson

. Case No 4FA-$99-3328 CR
Page 1 0of 3
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Discussion:

L. Can Allen Wilson Leeally Possess a Firearm for Hunting at This Time?

Under AS 11.61.200, Mr. Wilson is prohibited from possessing a fircarm, which is either
concealed or is capable of being concealed on his person, for ten years after the date of
unconditional discharge from the felony offense. The statute applies to all felony convictions,
regardless of whether violence was involved in the offense. See AS 11.61.200. Therefore, the

restriction applies to Mr. Wilson even though he was convicted of theft in a completely non-

violent situation.
The term “unconditicral discharge” requires “completion of any sentence of
imprisonment, discharge from paroie or probation, and reiease irom any otner restrichion directiy

impesed as part of the judgment of conviction.” Singleton v. State 921 P24 £36, £38 (Alacka

A ©manrra g
Aﬂh 100 4 A'\ l/JW 5(\WIIUJ - | w | /iiol}\ii/! i

App, 1860y AS 1255185010 AS 11 6IZ200(hH2Z M

3 = o -+ +1a Has vt immrmacad Lo il A rramn + o~ 1 mn

day be was sentenced. No other restriclions wers imposed by the judgment of conviction. Thus,

Mr. Wilson was unconditicnally discharged on December 8, 2000, and will be eligible to possess
a firearm capable of being concealed on his person in December 2010.

Rifles or shotguns manufactured for hunting are generally too large to be considered
“capable of concealment on one’s person” under AS 11.61.200(a). Therefore, state law appears
to permit Mr. Wilson to possess a firearm like a hunting rifle, so long as it is not covered or

concealed.

Several other states along with Alaska have statutes that prohibit a convicted felon from

possessing handguns or other concealable fircarms while permitting them to possess rifles and

SOA v. Wilson
Case No. 4FA-§99-3528 CR
Page 2 of 3
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United States v. Quajls, 172 F.3d 1136, 1138-3% (9" Cir. 159%): New_York v.

. shotguns. E£.9..

Adams, 747 N.Y.S.2d 909, 912-15 (Sup. Cu. 2002},

Under federal law, a felon may be charged under 18 U.S.C. § 922(g)(1) and 18 U.S.C. §
021(a)(20) for possessing any firearm, including those permitted under state law.  Caron v.
United State, 524 U.S. 308, 313-317, 118 8. Ct. 2007, 2011-2012, 141 L. EG. 2d 303 (1998);
Adams, 747 N.Y.S.2d a1 913; Qualls, 172 F.3d at 1138-39. The United States Supreme Court
has interpreted the language in 18 TL.S.C. § 921(a)(20) to prohibit convicted felons from

TOLLL

possessing all fircarms of any type for as long as any state restriction on possession of any type

of fircarm due to the felony conviction remains. Caron v. United State, 524 U.S. 308, 313-317,
118 . Ct. 2007, 2011-2012, 141 L. Ed. 2d 303 (1998)."

Conclusion:

firearm unti! December 8§, 2010, “This court is without junsdiction to grant Mr. Wilson

permission 1o possess a firsarm. The Motion is DENIED.
"
Dated this g__)_ day of May, 2005, at Fairbanks, Alaska.

/ ) /\.
e - L
,/[ Iy J/U/ ‘/ %jU(’ {/. AL {, AL {
\ﬂcéjebj Ste nkmbef !,’
Superior Court Judge L/

1 - : . . . - -

Although 1he Court did net use a preempticr analysis. the opinion observed that “the Federal Government has an
interest in a single. national, protective policy, broader than reguired by siate law.” Caron. 329 L 8. ar 316, 118 5.
Ctoar 2042,

. cind vl
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Subject: FW: Firearm Possession Following Completion of Feleny Praobation/Parole P
From: "Mercer, Delila D {DOC}" <delila.mercer@alaska.gov> !
Date: Mon, Jun 15, 2009 4:54 pm \ ">

To: office@satterberg.net

M. Satterberg,
Sorry it’s taken this long to get back to you regarding SIS and lirearm rights. Here’s what [ have

regarding that decision. The first email at the bottom is from John Novak, Assislant Altorney
General. He explains his interpretation.

Delila Mercer

Criminal Justice Technician 11

Department of Corrections

e ¢ ——— “‘DWTS].O”O[’Pf@ba“’o’ﬁ"&"}laf@{e_"""""_ G UV P
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Region 2, Fairbanks Office

455 Third Avenue, Suite 130
[Fairbanks, AK 99701

Pl 907-458-6830, Fx: 907-458-6831

From: Bacon, Glenn B (DOC)

Sent: Friday, April 17, 2009 2:26 PM

To: DOC - All FAIPO

Subject: Firearm Possession Following Completion of Felony Probation/Parole
Importance: High

Please read the text below. It clarifies an important point for which we apparently have been providing
misinformation for years. According 1o the Department of Law, those offenders with an SIS also lose their
firearms rights, even if the conviction is later set aside. Make sure this is covered in the orientation. For
those POs who supervise someone with an SIS, please cover this informatior with them and enter a chrono
that you did so. Thanks.

-- Glenn

From: Correa, Martie ] (DOC)

Sent: Friday, April 17, 2009 1:06 PM

To: Bacon, Glenn H (DOC); Herning, Jennifer L (DOC)

Subject: FW: Firearm Possession Following Completion of Felony Probation/Parole

Hi,

This is the reason for the change in the language in the new case closing form that was sent
out. Thanks,

Martie

Page | ot 3
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From: Novak, John } {LAW)

Sent: Friday, April 03, 2009 3.10 PM

To: Bodick, John K (LAW)

Cc: McLean, Susan S (LAW); Gaffney, Eric L (DPS)

Subject: Firearm Possession Following Completion of Felony Probation/Parole

John,

t recently spent a considerable amount of time researching and determining the law concerning the legality
of possessing firearms in Alaska following a conviction for a felony offense. [n my efforts, probation/parole
officer Cris Sanders provided me a restoration of rights sample letter for an offender that successiully
completed probation/parcle. That tetter contained the following text:

"Although your above rights have been restored [rights to vole, jury service, and to hold elected office], you
should be aware that your right to keep and bear arms is automatically restored only f you received a
suspended imposition of sentence and your record has been set aside. If you did not receive a SIS, your
rights to keep and bear arms are subject to applicable state laws. Contact your attorney if you have
questions.”

This above quoted language is wrong. It is my suggestion that DOC restoration letters not include this

| erroneous language. | will attempt fo briefly exptain the law and why the above language is wrong.

First, a felony conviction - whether by plea or jury verdict - is a felony conviction, even when the court grants
an SIS that is fater set aside.

Second, a person commits the crime of misconduct involving a weapon in the third degree (a class C
felony) in viclation of AS 11.61.200(a)(12), by knowingly possessing on or after April 14, 1998 (the effective
date of the statute section) a firearm concealed on the person after having been convicted of any felony
offense even when the court granted a 3iS for the prior offense that later was set aside.

And third, a person cormmits the federal offense of felon in possession in violation of 18 USC 922(g)(1) in
Alaska by knowingly possessing any firearm or ammunition (including all handguns, shetguns and rifles as
well as all types of ammunition) after having been convicted of any felony, with the only exception being
those cases where the Alaska courf granted a SIS and where a set aside order was issued between the
dates of May 19, 1986 and April 14, 1998, See, Caron v. United States, 524 US 308 (1898); United States
v. Brown, 69 F Supp 2d 925 (E.D. Mich. 1999); and effective date of federal Firearms Owners Protection
Act of 1988.

The bottom line is that in the vast majority of cases a person will commit a felony offense (whether under
state or federal law) by possessing any firearm or any ammunition after having been convicted of a felony,
regardless if a 51S was granted and a cour later issued a set aside order.

! suggest the following language be included in "restoration letters™

"Although your above rights have been restored [rights to vote, jury service, and to hold elected office], you
should be aware that your right to possess firearms (all shotguns, rifles, as well as handguns) and
ammunition remains restricted. Possession of any rifle, shotgun, rifle andfor ammunition likely will subject
you ta prosecution for felony criminal offense under state or federal law even if you received a suspended
imposition of sentence and an order setling aside the conviction has been issued. You should contact your
atiorney if you have guestions.”

I wiil leave it to you to pass this information on {o the appropriate folks at DOC. |f desired, | am happy to
further discus this matter. '

John Novak

Assistant Attorney General

Counsel for the Depariment of Public Safety
269-6330

6/15/2009
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Representative Jay Ramras

Chair, Judici 1 Interim:
cna, i dudciary Alaska State Legislature | tenm: s

Trade & Tourism Fairbanks, Alaska 99701
Energy ) Phone: (907) 452-1088
Military & Veteran Affairs Fax: (907) 452-1146

Joint Armed Services _
State Capitol, Room 118 Toll Free: (877) 465-3004

Juneau, Alaska 99801-1182

Phone: (907) 465-3004 = .
Fax: (907) 465-2070 House District 10

Toll Free: (877) 465-3004 House of Representatives

Memo

To:  Senator Hollis French
Chair Senate Judiciary Committee

From: Representative Ramras %\&

Date: April 11,2010

Re:  Request for HB408 to be heard in Senate Judiciary

Please accept this memo as a request for HB408 to be heard in Senate Judiciary.
Attached please find the following documents:

Sponsor Statement
CSHB408(JUD) 26-LS1459\U
LAW zero fiscal note

DPS zero fiscal note

HB408 26-LS1459\E

Leg. Legal memo 2.16.10
Support

Representative_Jay_Ramras@legis.state.ak.us




