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HB408 "An Act relating to misconduct involving weapons" 

Under Alaska law, an individual who has been convicted of a felony can carry 
hand guns and have their right to bear arms restored by any of three occurrences: (1) 
a pardon, (2) the underlying conviCtion having been set aside under AS 12.55.085, or 
(3) by the passage of ten years time from an unconditional discharge. 

However, the U.S. Supreme Court in the case of Caron v. U.S., 524 U.S. 308 
(1988), ruled that if a person who has been previously convicted of a felony is 
prohibited from possessing flrearms, in any way, under state law, then they are 
prohibited from possessing flrearms under federal law. 

While under state law a previously conviCted ex-felon's right to possession of 
flrearms is fully restored, there are still limitations on carrying concealed weapons. 
Ex-felons can carry concealed on their own property, while engaged in lawful hunting, 
flshing, or trapping, or while engaged in other lawful activities that necessarily 
involves the carrying of a weapon for personal protection. 

However, the ATF and the FBI are interpreting Alaska's statute to be a 
restriction upon possession. Due to this interpretation, Alaskans who under state law 
are allowed to possess flrearms are being threatened with prosecution for serious 
Federal offenses. 

This bill addresses the language in AS 11.61.200, Misconduct Involving 
Weapons in the Third Degree. AS 11.61.200(a)(12) bars all people convicted of felonies 
from caring concealed weapons, while AS 11.61.200(g) sets out exemptions to (a)(12)'s 
blanket ban. 

The Alaska State Legislature has made its own policy decision about how to 
handle the gun rights of ex-felons; however the Federal Government has stripped 
Alaska of the right to make its own judgments, excepting an all-or-nothing decision on 
gun rights for ex-felons. HB408 is one of many bills that have been drafted in this 
legislation session to bring this issue back before the Alaska State Legislature for 
consideration . 

Representative_JaLRamras@legis.state:ak.us 
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MEMORANDUM February 16,2010 

SUBJECT: Misconduct Involving Weapons and Felons 
(Work Order No. 26-LS 1459\A) 

TO: Representative Bill Stoltze 
Attn: Ben Mulligan 

FROM: Gerald p. Luckhau¥ 
Legislative Counsr~ 

Enclosed is the bill draft you requested. As I have previously informed Ben, I have a few 
comments. 

I. History of AS 11.61.200 

AS 11.61.200(a)( I) does not completely include all conduct prohibited under 
AS 11.61.200(a)(12). 

AS 11.61.200(a)(l) and (12) provide: 

(a) A person commits the crime of misconduct involving weapons in the 
third degree jfthe person 
(I) knowingly possesses a firearm capable of being concealed on one's 
person after having been convicted of a felony or adjudicated a delinquent 
minor for conduct that would constitute a felony if committed by an adult 
by a court of this state, a court of the United States, or a court of another 
state or territory; 

(12) knowingly possesses a firearm that is concealed on the person after 
having been convicted of a felony or adjudicated a delinquent minor for 
conduct that would constitute a felony if committed by an adult by a court 
of this state, a court of the United States, or a court of another state or 
territory . 
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Representative 8ill Stoltze 
February 16, 20 I 0 
Page 2 

AS 11.61.200(a)( I) prohibits a felon Irom possessing a firearm capable of being 
concealed on the person.' An affirmative defense is provided to AS 11.61.200(a)( I) in 
(b)( I) of that section. 

(b) It is an affirmative defense to a prosecution 
(I) under (a)( I) of this section that 
(A) the person convicted of the prior offense on which the action is based 
received a pardon for that conviction; 
(8) the underlying conviction upon which the action is based has been set 
aside under AS 12.55.085 or as a result of post-conviction proceedings; or 
(C) a period of 10 years or more has elapsed between the date of the 
person's unconditional discharge on the prior offense or adjudication of 
juvenile delinquency and the date of the violation of (a)( I) of this section, 
and the prior conviction or adjudication of juvenile delinquency did not 
result from a violation of AS 11.41 or of a similar law of the United States 
or of another state or territory .... 

This affirmative defense allows the felon to possess a handgun if one of these 
requirements is met but does not necessarily allow the felon to carry the handgun 
concealed. The felon is prohibited from carrying the handgun concealed by 
AS 11.51.200(a)( 12). An affirmative defense is provided to AS 11.61.200(a)( 12) in (g) 
of that section. 

(g) It is an affirmative defense to a prosecution under (a)( 12) of this 
section that 
(I) either 
(A) the defendant convicted of the prior offense on which the action is 
based received a pardon for that conviction; 
(8) the underlying conviction upon which the action is based has been set 
aside under AS 12.55.085 or as a result of post-conviction proceedings; or 
(C) a period of 10 years or more has elapsed between the date of the 
defendant's unconditional discharge on the prior offense or adjudication of 
juvenile delinquency and the date of the violation of (a)( 12) of this 
section, and the prior conviction or adjudication of juvenile delinquency 
did not result from a violation of AS 11.41 or of a similar law of the 
United States or of another state or territory; and 
(2) at the time of possession, the defendant was 
(A) in the defendant's dwelling or on land owned or leased by the 
defendant appurtenant to the dwelling; or 

, For ease of discussion in this memorandum I will refer to "a firearm capable of being 
concealed on the person" as a handgun even though other firearms are capable of being 
concealed on the person. 
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Representative Bill Stoltze 
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(B) actually engaged in lawful hunting, fishing, trapping. or other lawful 
outdoor activity that necessarily involves the carrying of a weapon for 
personal protection. 

This provision allows the felon to only carry a handgun concealed if the felon meets the 
requirements for possessing a handgun in the affirmative defense to (a)( I) and the felon is 
either in or on the felon's own property or otherwise engaged in lawful hunting, fishing, 
trapping. or other lawful outdoor activity. 

These provisions are different because one allows the handgun to be openly carried and 
the other sets a higher bar for the felon to carry the handgun concealed. 

AS 11.61.220(a)(12) was enacted in 1998 as part of amendments to the concealed 
handgun permit laws. HCS CSSB 141 (FIN) am H, by Senator Lyda Green, made 
substantial changes to the eligibility requirements to receive a concealed handgun permit 
and repealed almost all the restrictions on where a permittee could carry a concealed 
handgun. The rationale provided by Senator Lyda Green's staff was that anyone eligible 
to possess a handgun under state or federal law should be eligible to receive a concealed 
handgun permit and a person who has received a permit should be able to carry a 
concealed handgun anywhere not otherwise prohibited under state or federal law. To this 
end certain misdemeanor offenses that previously barred a person ITom receiving a permit 
were eliminated. In addition provisions relating to carrying a concealed firearm without a 
permit were strengthened and clarified while restrictions on where firearms could be 
possessed were mostly eliminated except for a few limited circumstances where those 
restrictions were applied generally to everyone (where previously the restrictions only 
had applied to persons holding permits to carry concealed weapons). As a part of this 
clarification AS 11.61.200(a)( 12)' was enacted so that felons who possessed a handgun 
that was concealed were punished at a greater level than regular members of the public 
who carried a concealed handgun without a permit. And so a felon who might be 
permitted to possess a handgun due to the affirmative defense provided in 
AS 11.61.200(b)(I), would still be subject to a felony penalty if they carried that handgun 
concealed unless they (I) met the requirements to possess a handgun and (2) were in or 
on their own property or engaged in certain lawful outdoor activities. 

In 2003 the Alaska Legislature enacted CSHB 102(STA) which removed restrictions on 
members of the public ITom carrying concealed deadly weapons, including firearms. 
CSHB 102(STA) made the concealed handgun permit system permissive; no longer 
would a permit be necessary to carry a handgun concealed.' Presumably at this time the 
legislature could have repealed AS 11.61.200(a)( 12) and (g) as Alaska no longer 

, As well as the affirmative defense of AS 11.61.200(g). 

J Although a permit could still be obtained if a person wanted to avail themselves of 
reciprocity provisions of other states and carry concealed in those states. 
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distinguished between open or concealed possession of firearms. But the legislature did 
not. I cannot say that the legislature merely overlooked those provisions as I remember ~ 
some concern by at least some members about extending the right to carry concealed to /' 
those that had committed felonies. 

2. Do you want to allow all felons convicted of crimes outside of AS 11.41 to be able to 1: 
carry concealed handguns? 

To build on my comment # I above, the changes in this bill draft would allow felons 
convicted of crimes outside of AS 11.41 to carry concealed handguns, if they have 
received a pardon, a set aside, or 10 years have elapsed from the felon's unconditional 
discharge for the offense. Felonies outside of AS 11.41 include unclassified felonies and 
class A through C felonies, such as arson, misconduct involving controlled substances 
(including engaging in a continuing criminal enterprise, delivering drugs to children and 
methamphetamine manufacture and delivery), burglary of a dwelling or while armed with 
a firearm, promoting prostitution, and distribution and possession of child pornography. 
Clearly, felons who have received a pardon should be treated differently and a change in 
current law is clearly warranted in this regard. To a lesser extent persons who have 
received a set aside under AS 12.55.085(e) are probably deserving of a change in current 
law. The question becomes whether felons who have not had someone pass upon their 
character, whether that be the governor in issuing a pardon or a judge when issuing a set 
aside, should be able to possess concealed handguns merely because of the passage of 
time .. If so, should this apply to all felonies, even felonies that are considered more 
egregious or comparable to crimes against a person under AS 11.41? 

3. Changing affirmative defense to nonapplicability provision. 

The bill draft changes the affirmative defense provided in AS 11.61.200(b) to a 
nonapplicability provision. This change may have an extreme impact upon the ability of 
the state to prosecute felons possessing concealable firearms. Currently an affirmative 
defense is provided for felons to show that they have received a pardon, a set aside, or 10 
years have elapsed from their conviction for a felony other than a crime against a person. 
The reason this is an affirmative defense is because the information necessary to establish 
the defense is within the knowledge and control of the felon and may not be available to 
the prosecution. A felon knows if they have received a pardon, a set aside, or 10 years 
have elapsed while the prosecution does not always have access to this information.' By 
making this a nonapplicability section, the prosecution may be required to disprove the 
existence of a pardon or set aside, or prove that 10 years have not elapsed, prior to the 
case proceeding. In many cases this may not be possible. 

GPL:plm 
IO-076.plm 

• ' Indeed, there IS no organized way of searching for this information in most states. 
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NA TlONAL RIFLE ASSOCIA TlON OF AMERICA 
INSTITUTE FOR LEGISLATIVE ACTION 
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BRIAN JUDY, ALASKA STATE LIAISON 

555 CAPITOL MALL. SUITE 625 
SACRAMENTO, CALIFORNIA 95814 

916/446·2455 PHONE 916/448-7469 FAX 

March 11,2010 

Background Information 
House Bill 408 

Restoration of Firearm Rights in Alaska 

• Under Alaska State law, a person who has been convicted of a felony is NOT prohibited from 
possessing a rifle or shotgun. In effect, the person's right to possess such a firearm is restored by 
operation of law upon the person's release from incarceration. 

• Under Alaska State law, a person who has been convicted of a felony IS prohibited from possessing 
a firearm capable of being concealed on one's person (Alaska Stat. § 11.61.200(a)( I» and, 
separately, IS prohibited from possessing a firearm that is actually concealed on the person (Alaska 
Stat. § 11.61.200(a)(l2». 

• Alaska State law also provides, however, for an "affirmative defense" to a prosecution under either 
the felon-in-possession-of-a-concealable-firearm statute or the felon-in-possession-of-a-concealed­
firearm statute if the person's civil rights have been restored as follows: 

(I) For possession of firearms capable of being concealed, if the person has received a pardon or 
if the conviction has been set aside or if a period of ten years or more has elapsed since the 
date of the person's unconditional discharge (Alaska Stat. § 11.61.200(b»; and 

(2) For possession of firearms that are actually concealed, if the person has received a pardon or 
if the conviction has been set aside or if a period of ten years or more has elapsed since the 
date of the person's unconditional discharge. The restoration of the right to possess a 
concealed firearm is further limited, however, to the following circumstances: in the person's 
dwelling, on land owned or leased by the person appurtenant to the dwelling or while the 
person is actually engaged in lawful hunting, fishing, trapping or other lawful outdoor activity 
that necessarily involves the carrying of a weapon for personal protection (Alaska Stat. § 
11.61.200(g». 
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• Further, it is important to note that under Alaska State law, restoration, by operation of law after the 
passage of time, of the right to possess either a firearm that is capable of being concealed or a firearm 
that actually is concealed is limited to persons who were NOT convicted of an offense against the 
person (Alaska Stat § I 1.4 I). 

• It is also important to note that under Alaska State law, the rights to vote (and, as a qualified voter, 
to hold public office) and to serve on a jury are lost upon conviction of a felony but automatically 
restored, by operation oflaw, immediately upon the person's unconditional discharge (Alaska Stat. §§ 
09.20.020; 15.05.030(a); 33.30.241). 

• Under Federal law, a person who has been convicted of a "crime punishable by imprisonment for a 
term exceeding one year" may not possess a firearm (18 USC § 922(g)). 

• Federal law also provides, however, that "any conviction which has been expunged, or set aside or 
for which a person has been pardoned or has had civil rights restored shall not be considered a 
conviction ... UNLESS such pardon, expungement, or restoration of civil rights expressly provides that 
the person may not...possess firearms" (18 USC § 921(a)(20». 

• In the case of Caron v. United States (524 U.S. 308 (1998», the Supreme Court of the United 
States: 

(I) Found that "nothing in the text of §921 (a)(20) requires a case-by-case decision to restore civil 
rights" so restoration of such rights by operation oflaw is sufficient; and 

(2) Interpreted the aforementioned "unless clause" found in 18 USC § 92 I (a)(20). The Court 
held that an "all-or-nothing" test must be applied and that "a state weapons 'limitation' 
activates the uniform ban on possessing any firearm at all." In other words, a state must 
completely restore "aU" of a person's rights and treat the person whose rights have been 
restored in the same manner that other law-abiding citizens are treated. If a person does not 
have "all" rights restored by the state then, for the purpose of federal law, the person has no 
rights. Subsequent cases have held that complete restoration of "all" rights includes, not only 
ALL firearm rights, but also the rights to vote, hold public office and serve on a jury . 

• Alaska State law contains two "limitations" on persons who have had their right to possess firearms 
otherwise restored that are not imposed on persons who have never lost their rights and which, 
therefore, activate the federal ban on possessing any firearm at all: 

(I) A person whose right to possess firearms has been otherwise restored can not possess a 
firearm concealed outside their dwelling, property or while engaged in a lawful outdoor 
activity (Alaska Stat. § I I .61.200(g)(2); and 

(2) A person whose right to possess firearms has been otherwise restored would be in the position 
of having to raise an affirmative defense to a charge of either possessing a concealable firearm 
(Alaska Stat. § 11.6 I .200(b)) or carrying a firearm concealed (Alaska Stat. § I 1.61.200(g», 
while a person .who never lost his or her rights cannot be charged with such a crime 
whatsoever . 

• Unless the Alaska State Legislature amends existing law to modify these two limitations, the 

• 
existing policy of the State of Alaska to allow for the restoration of firearm rights cannot be 
Implemented Without Impacted persons bemg subject to felony prosecution under Federal law. 

3328 
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STATE & LOCAL AFFAIRS DIVISION 

BRIAN JUDY, ALASKA STATE LIAISON 

TO: 
CC: 
FROM: 
RE: 

Representative Bill Stoltze 
Members of the House Judiciary Committee 
Brian Judy, NRA-ILA Alaska State Liaison 
House Bill 408 - SUPPORT 

March 11,2010 

I am writing on behalf of the National Rifle Association - Institute for Legislative Action to 
express support for House Bill 408. HB 408 would facilitate the implementation of the current 
Alaska state law that allows persons who have long-past felony convictions but whose rights 
have been restored to possess firearms in the state. Although the legislative fix necessary to 
solve this problem is simple, the reason it is necessary is quite a technical and complicated 
interaction between state law, federal law and a U.S. Supreme Court decision (attached is a 
detailed summary of the various issues at conflict). 

While many advocates for the restoration of voting rights for persons with past felony 
convictions talk about dignity, with respect to the restoration of firearm rights there is not only 
the issue of dignity but of life and death. The nature of life in Alaska, especially in the rural 
areas, makes possession of firearms a necessity not only for food but for protection in the field. 

Current Alaska State law provides for the restoration of roughly 95% of firearms rights to those 
former offenders who qualify. They can possess rifles and shotguns, they can possess handguns, 
they can carry handguns openly and they can carry handguns concealed in their home, on their 
property and while engaged in lawful outdoor activities out in public. The only thing they 
cannot do under state law is put on a coat and cover a handgun when they are somewhere other 
than those places previously listed. 

The problem is that, based on the Court decision discussed in my attachment, because the State 
of Alaska does not restore 100% of an affected person's firearm rights, under federal law the 
person is considered to have NO rights whatsoever! In a Legal Services Memorandum dated 
April 1,2009, Legislative Counsel Gerald Luckhaupt described the Court's conclusion as 
"obviously incorrect." While the NRA would completely agree with Mr. Luckhaupt, only three 
Supreme Court Justices shared such a view and the decision was 6-3 in this case. 
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As discussed in my attachment, there are two changes that must be made to State law: first, the 
restriction on concealed carry must be repealed and second, two affirmative defenses found in 
AS § 11.61.200 must be changed to exceptions. With these two changes, Alaska State law 
would treat persons who have had their rights restored exactly the same as those who have never 
lost their rights and the problem would be solved. 

It is the hope of the National Rifle Association that legislators can get beyond the perceived 
stigma of "giving firearms to felons" and realize the legitimacy of allowing persons, who have 
long ago paid their debt to society, to attain the restoration of their rights already provided by the 
State of Alaska but extinguished by an "obviously incorrect" U.S. Supreme Court decision. 

Please support House Bill 408. 
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Dear Honorable House Judiciary Committee, 

I regret I am not able to testify today. I am piloting a rescue helicopter in remote austere conditions 
where help is days away if trouble arises. I am on a search for an overdue individual 60 NM south of 
Kaktovik on the Arctic Slope. Not far from where we shot and killed a 3 year old grizzly that mauled and 
consumed two persons a few years ago. Last night I assisted PI. Hope whalers on floating sea ice pans 
that broke loose from shorefast in high winds. 

Article 3, subpart 21 of the Alaska Constitution gives the power of clemency exclusively to the executive 
branch. The clemency process is long, difficult, thorough and exhausting. It is rarely granted and 
requires extraordinary circumstances. It also requires exemplary efforts at rehabilitation. I assure you 
the chances of criminal recidivism after earning a pardon are zero. 

Below are some definitions and laws. It is clear that both Congress and the Alaska Legislature intended 
to provide restorative avenues for ex offenders regarding firearm possession. Needless to say today I do 
not have the survival tools I need to protect myself, family or those I serve. Even after earning a full 
unconditional pardon I am still being punished in the worst way. Inability to protect my own life. I pray 
you will rectify the law to allow its intended design ring true. Allow those that earn pardons have all 
punishment removed. Thank you for defending the Alaska Constitution and the unique lifestyles we 
live. 

• Federal law on firearms disability: 

• 
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18 U.S.C. §921(a)(20) provides: 

What constitutes a conviction of such a crime shall be determined in accordance with the law of the 
jurisdiction in which the proceedings were held. Any conviction which has been expunged, or set aside 
or for which a person has been pardoned or has had civil rights restored shall not be considered a 
conviction for purposes of this chapter, unless such pardon, expungement, or restoration of civil rights 
expressly [or implicitly as a matter of state law] provides that the person may not ship, transport, 
possess, or receive firearms. 

Note: It is clear Congress intended for a restorative legal option. It also does not mention conceal has a 
limitation. This was added by the US Supreme court Caron split decision. (All or nothing) 

Excerpt fram the current State of Alaska Clemency handbook: 

Pardons 

A pardon is a form of Executive Clemency, which if full and unconditional, relieves an offender from 
further punishment and disabilities imposed by reason of a criminal offense. It is an act of grace which 
represents forgiveness for a particular crime. 

1 
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Definition of a pardon from Black's Law Dictionary: 

In contrast to a reprieve or a commutation, a "pardon" releases the offender from the entire 
punishment prescribed for the offense. BLACK'S LAW DICTIONARY, 1113 (6th ed. 1990). 
See also, 1985 N.D. Op. Att'y Gen. 158 and 1988 N.D. Op. Att'y Gen. 65. 
A pardon is usually an action that mitigates or sets aside punishment for a crime after a conviction. 
Black's Law Dictionary defines it as an 'act or an instance of officially nullifying punishment or other legal 
consequences of a crime' (ibid., at 1137). 

Respectfully yours, 

Capt. Richard M. "Pat" Patterson 
P.O. Box 1362 
Barrow, AK 99723 
Home: 
907-852-2061 V 
907-852-2062 F 
Mobile: 
907-602-0738 
pat@barrow.com 

2 
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Wayne Anthony Ross 
Curtis Patteson 

Juneau, AK 99801 

Dear~ 

Law Offices of 
Ross & MINER 

A Professional Corporation 
327 East Fireweed Lane, Suite 201 

Anchorage, Alaska 99503 

(907) 276-5307 
(907) 276-6672 - FAX 

6 JIlllWUY 2009- . 

Edward L. Miner 
Tamara Huffinan, paralegal 

Several weeks ago, I furnished you sOme proseddrSft legislation involving possession 

problems under Alaska Jaw for persons who were pardoned or received suspended imposition of. 

sentences for felony charges I have 'since run our proposed changes by the NRA attorneys and 

they have some improvements. As a result, I am resending this to you with what we originally 

sent along with the suggested improvements. This, then; is an updated version of what was sent 

previously. Please note the highlighted portions of the last paragraph. 

The Jaws regarding poasession offireanns in Alaska-laws which,were contemplated and 

enacted by our own state legislature-are being attacked, gutted and rewritten by bureaucrats at 

the A TF and FBI. Attempts to correct these elTOrs at the federal level have been ignored. It is 

now incumbent upon the Alaska legislature to take action to defend the rights of Alaskans, In 

this letter I will explain the source of the problem, illustrate particular grievances against the 

federal agencies involved, and offer the proper solution-a recrafting of Alaska Statute 
lI.61.200(g)(2). 

Under Alaska law, an individuiIJ who has been convicted of a felony can have their right 

to bear arms restored by any of three occurrences: a pardon; a suspended imposition of sentence, 

or by the passage of ten years from unconditioilal discharge. The Alaska legislature, recognizing 

both the distinctions of life in Alaska and also the profound respect that ~e majority of Alaskans 

Jil1004! o~~ ___ . 
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have for the right to bear arms, has made the decision to establish a means by which individuals 

who have previously been convicted of a felony may regain their right to bear arms. The 

bureaucrats at the ATF and FBr have subverted the goals of the Alaska legislature through the 

tortured and twisted application of limited U.S. Supreme Court. cases to Alaska law. In doing so! 
these agencies have wrongfully deprived Alaskans of their rights. 

In Caron v. U.S .. the U.S. Supreme Court held that if a person who has previously been 

convicted of a felony is prohibited from possessing any type of firearm under state law, then they 

are prohibited from possessing aJI· meanns under federal law. I Prior to this ruJing, several states 

aJlowedpreviously convicted felons to regain the right to possess rifles and shotguns but 

prohibited them from possessing haildguns.2 Alaska law draws no distinctions among the types 

of firearms which a previously convicted felon may posses,3 Alaska law allows an individual 

whose rights have been restored to possess rifles, shotguns and handguns. The only limit 

contained in our state law is upon the carrying of a concealed 1irearm by a person whose rights 

have been restored~ 4 
While the right of possession is fuIJy restored, an individual who has 

previousiy been convicted of a feJonymay only carry a 1irearm conceaJed under limited 

circumstances • either while he is upon his own land or while he is engaged in outdoor activities 

that would "necessarily involve the canying of a weapon for personal protection. oS 

An accurate reading of the Alaska statutes reveals that our state law should not be 

impacted ~y the Court's holding in Caron. Alaska law does not limit the "type" of firearms which 

a previously convicted felon may possess. Furtheonore, the single limitation in place for 

previously convicted felons proscribes oilly their ability to carry a 1ireann in a concealed 

manner, and does not limit their right of POSsession in any way. The A TF and FBI are, however, 

interpreting the Alaska statute as a restriction upon possession. Because of this interpretation, 

Alaskans who have led productive lives, but who have convictions sometimes decades in their 

. past, are being denied their right to own guns, and even being threatened with prosecution for 
serious Federal offenses. 

, caron v. U.S., 524 U.S. 308, 314 (1988). . 

'See U.S. v. Tom!illSO!u57 F.3d 508 (4· Cir. 1995); see aJso U.S. v. l?!hms 938 F.2d 131 (9'" Cir. 1991). • See AS 11.61.200(8) and (b). 

• AS 11.61.200(aXI2) and (g)(2). 

• ld. The AJasb appellate COIIlfs Ilave DOt established an objective test or enumerated specific criteria. to 

coIISider when detennining which activities AoecessariJy involve the carrying of a weapon for personal Protection.@) 
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To better understand the plight oftbe individuals being affected. by this law, I will offer 

some specific examples. In 1970, at the tender age of 19, R.S. /Dade the mistake of getting 

caught up in recreational drug use. He was arrested for the possession of hallucinogens and 

convicted of a felony. As a first-time youthful offender, he was granted a suspended imposition 

of sentence, and given the opportwlity to mend his ways. He is now a happily married 56-year­

old futher. He has worlced, hunted and fished his entire life. He only learned recently, when he 

applied for the pW'Chase of a new firearm, that· he is now suddenly prohibited from owning 

firearms, despite having been granted a suspended imposition of sentence more than 30 years 
ago. 

R.P. was convicted of a felony in 1992. After paying for his crime, he went straight to 

work helping the public. He became the director of the search and rescue organization for an 

Alaskan borough. Governor Murlcowski granted him a full pardon, expressly for the purpose of 

allowing him to possess a firearm to help him fu11ill his duties. He recently became aware of the 

filet that-despite the Governor's pardon-federal law prohibits him from possessing firearms. 

The FederaIlaw has stripped Alaska of the right to make its own decision on restoring 

gun rights to ex-felons. The overreaching actions of the bureaucrats at the ATF and FBI have left 

Alaska With a single option - to amend AS 11.61.200 to remove the disability on carrying a 

concealed weapon by a person convicted of a felony who has had their rights restored. By 

removing this disability in Alaska's law, the ATF and FBI will have no basis whatsoever to 

challenge Alaska's laws, and we can allow ex-felons who have proven their rehabilitation to 

participate in the full rights that aU Alaskans enjoy. 

I have included the text of two sample bills that would amend AS 11.61.200, and restore 

AI ...... po"" of ....... """' __ a-MOM to ... "-'- I hod ... :'": .... 

legislation reyiewOO bv the NRA and the NRA ,till sees problems with our JLose!! 

solutioAS •. Pve enclosed a CODY of the memo I receive!! from the NRA outlining such 

the )lIRA '8 SU • I tore to ado t 

these changes. as suggyted by the NRA. to assure the continued support of the right of 

Alaskans to bear arms for the defense of themselves and others. 
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Sincerely, 

Wayne Anthony Ross 
Attomey at Law 
Director, NRA 
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Re: 
File: 
Date: 

Memorandum 

Proposed legislation 
ll.6l.220 Project 
9 September 2008 

Several of our clients have experienced problems in either being denied an Alaska 
Concealed Handgun Pemlit (CHP) or denied pennission to purcbase firearms during a ''National 

. Instant Crimiiw Background check System" (NICS) check. 

These problems stem from die ~of AS 11.61.200, t1Je Alaska Statute for 
Misconduct Involving Weapons in the Third Degree. AS 11.6I.200(a)(12) bats all peOple 
convicted of felonies from cauying. concealed weapoo, while AS II.61.200(g) sets out the 
exceptiODS to (a)(12)'8 blanket ban. 

&cause of the limited nature of subsection (g)'s exceptions, the Al. Department of 
PtiliHc Safety taIres the positiOn, UPheId by the Alaska Supreme Court in Gabrielle v. State of 
Alathi, that anyone with afelOlly conviction is ineligible for an Alaska CHP. Additionally, the 
FBI bas fl\ken the POsition that tho limit on a felon's ability to cany a conceaIed. W"8ppo""n ... " ... Pdet: _____ _ 
AS 1 

1 .61.2oo(a)(1 2) & (g) activate the tederal ban on the poSsession of any firearIIt Under 18 
USC §922(g), as inlepreted in Caron v. Us. 

I shall attempt todescn'be how the particular provisions of Alaska and Federal Jaw have 
creilfedfhese twin problems, and what we can do to atteInpt to fix them by changing Alaska's law. . 

The Alaska ClIP bslle 

The Alaska Depamnent of Public Safety has taken the position that anyone with a prior 
felOlly conviction, Jegardlessofthe time since the conviction orwhether the conviction was set 
ilside otplll'dOned, doeS not quaJUy fur an Alaska CUP. They have based this detenninatiQD on 
the limited scope of the exceptions in AS 11.61.200(g) to the total ban in 11.61.200(a)(I2) of say 
felon canying a COncealed firearm. . 

AS IJ.61.200(g) only allows a convicted felon to carry a concealed fireaun if; (I) the 
conviction has been pardoned, m the conviction bas been set aside, or (3) 10 years have elapsed 
since the conviction, and either (a) the perron was in their home Or on laud immediately adjacent 

. to their home, or (b) was engaged in an outdoor activity that nece:ssilated carrying the weapon for 
personal prouiction. Thus, without bmb some evidence of rehabifltalion in (I )-(3), ~ observing 
the'limited conditions for canying in (a)-(b), a person convicted of a felony is guilty of 
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MiSconduct Involving Weapons in the Third Degree if they cany a concealed weapon. 

The Alaska Department of Public Safety's interpretation of AS 11.61.200 was upheld in 
GabrieUe v. State of Alaska. I There; the Supreme Court of Alaska held that a person with a 
felony record of any description, though not prohibited nom applying for an Alaska CHP under 
the statutes and regulations governing eligibility for the pennit, nevectheIe8s was not entitled to 
an Alaska CHP because of the restrictions found in AS 11.61.20(). Because this issue bas been 
appealed to the highest court capable of decilting the issue, the only way to change this outcome 
is duough legislation. 

The NICS Check/I8 USC §922(g)(I) lisue 

The FBI's National IDstant Criminal BaclQlround Check System implements a federal 
requimnent that all fedtmlUy licensed fireaans dealers conduct a background check on all . 
prospective firearms purchasem •. The ~ground check screens those that have been disqualliied 
from: purchasing fimums throUgh Operation of federal law. Infotma1ion is entered into the NICS 
system by multiple state and federal ~ncies, but tl;!e FBI determines whether the information 
provided disqua!ities an individual from pun:hasing 1!reanns. 

Many of the federal re.stnotiO/l8on posSession of1irearms are found at 18 U.S.C. §922(g). 
§922(g)(1) prohibits anyone who bas been convicted of a felony from possessing a fireann, 
however §921(a)(20) contains an exception forthose felons who have had their civil rights 
restored (through opemion of law, a pPrdon, or any similar means). The exception in 
§.92I(a)(20) has its own exception, however, prohibiting those convicted of a fe10iIy whoSe civil 
rights have been restored from possessing a -fireann if state law prohibits them from possessing a 
weapon of any type. 

The exception to the exception found in §921(a)(20) was intelpreted by the U.S. Supreme 
Court in Caron Ii u.s.' There, the Court fi1ced a person whose civil rights had be'enrestored 
lID~ M&ssachuseUs law, includlng the right to possess long I!IJIIS and handguns. However, he 
was not allowed to clirzy handguns outSide hil" home or buSiness, though this right was afforded 
tonon·felons. The Supreme Court ·foundthat this restriction, though not 9trictly a prohibition 
agliinst of POssession ofhaadguns, was enough of a restriction to activate the exception to the 
exception foUild in §921(a)(2Q) .. 

Applying Caron to Alaska law, the FBI bas taken the position 1hai the re9trictions on ex. 
felons carrying concealed weapons found in AS 11.61 .200(a)(12) &: (g) are sufficient to activate 
the exception to the exception found in 18 U.S.C. §921(a)(20). Because of this intelpre(ation, ex. 

I 158 P.Jd 813 (Alaska 2007). 

2 524 U.S. 308 (1998)_ 
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felons in Alaska, even those who have had convictions set aside or pardoned, are barred from 
possessing any firearm by §922(gXl). 

The FBI's interpretation of the eft'ect.of AS 11.61.200 on the applieationof 18 U.S.C. 
§922(g)(I) is contrary to the Alaska Supreme Court's intiapictation in Gabrielle (which was not 
binding on the FBI), and has been questioned in other federal cases sucl1 as the unpublished Us. 
v Flores. J However, given the similarity between Alaska law and the Massachusetts law at 
question in. Caron (both aUowedpossession of all types of Y(eapon8, but ICStrictld where and 
how handguns could be cani.ed), the FBr s interpretation of the law is not clearly incon'ect. It 
would be possible to cballeoge the FBI in court, but it is tar from certain that we could obtaiJl a 
fuvorable result . 

The COIIUIIOli Factor 

The common factor in both of these issues is AS 11.61.200, and the reslriction on ex­
felons carrying concealed weapons in AlaSka. except under certain IlIIlTQW exceptions. While 
Alaska has several statutes coverillg the erimeol"Misconduct Iuvolving Weapons, n enumerating 
different degrees olthe offense, no other iteration of the statute implicates the canying or 
possession of weapons by ex-fulons, and so Would not impact either eligibility for an Alaska 
CHI' or eligibility under the FBrs NICS system . 

Likewlse, A1.'s ststutes and regulations goveining AIaslca's CHP p~ (AS 
18.65.700-790, 13 MC 30.010-9(0) set out eligJ'bllity alquirements, incIudhlg disqualifil:!ltiODS 
if aaapplieant has had multiple recent misdemeanor ofOOnses or has been ordered by a co)lI't to 
attend a drug- or aleohol-rehabilitaDon clinic. However, nOne of the requirementS for a CHI' 
touch on the status of the appHcant as an ex~felon; pardoned, convictiouet aside; or otherwise. 
Thus, none of these statutes or regulations wieI:I to be reVised· in addressing either the cm or 
m~is~. . 

Therefore, a legislative fix to this issue need only modify the reslriciions on ex-felons 
carrying or possessing weapons that are found mAS U61.200. 

The PossUIle Solllt/OfIB 

Alaska is unusually laissez-/atre in its approacb.to gun rights (being one of two· states that 
allows concealed carry of firearms without a peDDit). However, Alaska also tends towards a 
tougher stance on crl,me issues than other states. In attempting to chaDge the policy embodied in 
AS 11.61.200 towardS the gun rights of ex-felons, we will be working in the cress.runents of 
these two confficting political priorities. 

J 
.ll8 Fed. Appx. 49 (C.A.6 (Miell.)) . 
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From a strictly pOlitical perspcctiv~, we could attempt to counter some of the turbulence 
of a legislative propOsal by noting that it is federal law that has forced us to seek a modification 
of our s1ate law, in order to allow us to pIJISUe our own policy of granting forgiveness to, and 
restoring the riglUs ot; ex-felons. Federal Jaw has saipped Alaska of its right to make its own 
detemlination of how ex-felons ate to exercise their gun rights, and leaves lIS ooIya simpJistic 

. all-oc-nothing choi<:e as to whether ex-felons should regain their gun rights. 

There are several different methods we could pursue tocbange AS 11.61.200 so as to 
allow for ex-felons to apply fur an Alaska CHP and to bypasS the federal ban on possession 
found in 18 U.S.C. §922(g){I). The p~cipaJ question in rhanging the restrictions found in AS 
11.61.200, however, is how wto expand the re-enfrancbisementofgunrights to ex-felons. 

First, in order to pennit ex-felons to apply for an AlaSka ClIP, or to possess a weapon 
WIder 18 U.S.C. §922(g)(1) wid CarOlf, we must remove the restrictions on wberean ex-felon 
may carry aooncealed weapon found in AS 11.6I.2OO(g)(2) (I have attaehed two sample 
proposed bills with this memo for you to review). This would allow an ex-felon to caoy a 
C()11.CCa1ed weapon WIder.the~e ciroIunslance& thatanyotber citizeIl would be able to. This 
would broaden the rigllts of ex-fekins, as it aI:lows them to carry concealed weapons where 
previously they were not allowed,to.However, this is the only meaBB of restoring their right to 
own weapGDS at all, given the FBrs iuteJpretation of 18 U.S.C. §922(g)(I). 

AB for how far to exrend ze.enftanchisement, currently AS 11.61 .200(g) identifies three 
groups of ex-felons that it restoI\l!igun rights to; ex-felons who (1) received a pardon, (2) had 
Ii1eir conviction set aside, .or (3) had mOre than 10 yean elapse since they finished serving their 
sentence and who had not committed a violent felony. There is a strong argument that.all three. 

. groups should be granted fuil re-cnfrarichiBement, as a111hree demonstrate some individua1ized 
showiflg ofrebabilitation, rftther1ban automatically granting an ex-felon gun rigllts as.soon as 
they get out of jail. 

Collcluslon 

Alaska has made its QWIl policy decision about how to handle the gunrigllts of ex-fuiollB, 
IiOwever the Federal GoVerDJl1CIit has ~ Alaska of the right to make our owni1l'Igments 
except for an all-or-nothing decision on the gun rights of ex-felons. That message of Federal 
.interference with Alaska's IIIWS is the mess~ we should einphasize in attempting to amend AS 
11.61.200, in order to restore the gun rights of these denied them undertb.e federal govemment's . 
ban. 

Page 4 
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State of Alaska 
Department of 

Public Safeb 
Sarah PaDn, (>avemor 
Walt Mon!l9lPl, Qomrn~r 

.. j .6" j . .! .. 2 

May 13,2008 

By certified mall with retIn! receipt 

OearMr. P & 

I received your &-ma!! dated April 6, 2006 appeapng· fJ)fl denial or your ~pJiqa!jon to 
obtain an Alaska ConcaaJad Handgun Pennlt, and have given Ci;lreful consldenijion to 
your.~I. YOt./f apP!'!81 i~ denied. An e>!Pli!ID8Ur;II1 of I\'lQ l'e8SQ1'l tor: It)ls timial I~ as 
follOws. '. " ... . 

• : • • I 

In stating yQU/' ~~, you proVIde abundant eviden08 pf your good oh!'l(aoter anq legal 
standing, as well as expressing lh.IsttaUon with an action by Ihl~ Q!!pilmnMt which yeu 
feal unwarranted. in YClU' circumstances. . 

The origInal dealslOn to deny your application was based upon yow c;onvlQtlons for pl 
degree bl/rglary. Sentenclng for your conviclions was suapenll/ad I\II1Q ~ventua.ny your 
convlct/ons were set aside. Burglary In the,~ a~ Is a,fl!llQny. A f~PI1Y 
oonviction gisquaillies an applicant from obtaining an Alaska· Conce~ed H~gun 
Pennft. A felony conviction that has been * aside Is still a d/8Q!Mi\litiftr for the 1li$Ui!UJC8 
of an Alaska ConoeaJad Handgun Pennft. Stale law (13 MC 30.900(6)} ~nes a 
convict/on as meaning .... trnIt a person has entered a plea of guilty or no contest to, or 
has been found guilty by,a t,;Ourt or jury of, a aiminal oIt'enst!, rugardless Qf Whether 
the Judgment was after that &et aside under AS 12.55.086 or a similar procedura in 
another Ju/iSc/lct/on. or was the subject of a pardon or other executJve clemency ... » 

.< emPhasis added) Consequently. because of your 68t aside felony convict/ons, we are 
Pl"9hlp~~. by, law, ~ .issuiTlfl:YQIJ a.n Ala$.! C~ed H<il'!~"\!o P~it. " 

'.' I 

. Offlce ot'the ConunI$SIol\tlr 
5700 e. Tudor Road - Anchorage, AI< 88507 - Vol..e (80'7) Z6W0B6 - Fax 1!l1I'1) 269-4643 

Juneau Of/iee - Voice (907I46S-43U - Fax (80714B&-.4382 
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Mr. James Wargj 
Page 2 
May 13,2008 

Your message also indicates that you have not been denied a firearm tramter when 
pr&sent/ng yourself fer a NICS check Although it is logical to assume tfv;rt YOl.l cue 
eligible to PQSaess a firearm under federal law, an Ala&ka Conc:eaJed hanc!gun pennlt 
may only be granted to those who are eligible to possess a handgun under both federal 
and state law. Alaska law (AS 11.61.200(a)(12» prohibits YOCJ from cwry/ng a 
concealable f/reslm. There is no unre$lrlcted right to carry a conce.a/(i(Jhandgun for a 
convlotecl felon under Alaska law. 

As a final administrative decision, the appeal to this sot/on Is denied. 

You are reminded of your right to seekjudida/ review of this decision under Alaska 
Statute 44.62,560..s70 within 30 days of reeeipt of this le~. 

ohnD. Glass 
Deputy Corilmlssloner 

·PtibIkJ Safely Ihto/J{fl Public Service. 

Office of!he CommlnlctlNlr 
6700 E. Tudor Roild - ARallo .... Ale 99507 - Voice (907) 2i9-6OH _ Fax (BOT) 2690<164$ 

Juneau otr_ - Volt:e (907) 46B-43Z2 - Pax (lOT) ~S2 
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.I . To whom it my Concern, 
, 
i , 
I 

My name is ~d rm writing this letter in regards 
lo the denial of a concealed carl}' penni! that I applit!d for 
in the beginning o~ of2oo8.1 have taken the concealed carry 

course and paid a considerable amount of money for thaI 
course [0 try and be a law abiding gun owner and carrier. even though 

in the state of Alaska it is not necessary to do so. I 
I 
! 

I'm a 36 year old father of~d a devoted husband,and I'm 
currently a superintendent for a multi-million dollar 

. and wQIk year round at that job.l'm a tax 
payer,a Voter and a yearly supporter of our Alaska Peace Officers and 
Public Safety Employee Association and a Member of the N.R.A. rm a law 
abiding citizen that does not drink or do drugs and haven't even had a 
[raffie violation in over ten years. . 

. , 
r was 17 yearn old when [found myself on the wrong side of tile 

law for the ~t and only tim'll in my life. 
r was young and dumb as we've' all been, and made a bad choice in my 

young lifc, r was involve4 in a non,violen! crime in which a felony was 
oharged.lplead no conlest because I mew what I did was wrong and there 
was no sense in fighting it andwalsting the courts time.! did a shortjaillllnn and 
was ordered to payrelltitution and do 3 years probation. And because I was so young and 
payed my restitution in full and did my probation widl no probletns or violations. I was 
given a S.l.S (Suspended lmpoaition ofSenlllnoing) my conviction was Dropped, 
Dismissed by a fedeml judge.(rm not coneidreda ~lon.)So why put me in dIat category. 

r was given a second chance and luive made a great lite with 
that second chance. I'm allowed' to votc,buy anq posses 
firearms and L"m II avid hunter and sportsman.(Becausc ·I'm not concidered 
a felon that is all possible.) 

In the State of Alaaka rm allowed to carry a concealed weapon 
without a permit,but yet 1 can't get II Concealed carry permit 
if ( want one.It doesn't make sense, why you would not want me on paper 
to show law enforcement that r would c8rl)' a ooncealed weapon.I have 
court documents,F.B.I and N.I.C.S background checks to prove my 
eligibility to own a handgun. r have talked to people a~ the permits and 
licensing unit that agree and don't understand it eidler. .' 

.' 
r ask of yo II to grant me die right and please allow me to ger" 

my concealed carry permit and to go on paper as a permit holder and [0 

be able to give Jaw enforcement officers tile ability to know that ( have 
a weapon on my person and to be a law abiding and safely [rained 
citizen. 

Sincerely, 

• 6 

• 1 

:Ii '11 

J 

3.-.-, a, ..,,.. "T.,. 

... _ .. J~to 14/0 3 5 

3 

........... _ ._. 0_-
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State of Alaska 
Department ofPubtfc Safety 
DMslonof 

IIIIIca8 
Sarah Palin, Governor 
Walt Monegan,Commlssloner 

June 9, 2008 
CERTIFIED RETURN RECEIPT 

RE: Alaska ConceaIed Handgun Permit 

Dear Mr.4S. 

This is to nolilY you that your application for renewal of your Alaska Concealed Handgun 
permit is denied. Enclosed pleaile find your cash in !he amount of $25.00. 

Upon receiving an application for rcmewal, we are Obliged to review the eligibility status of 
the applicant. In youi-caSe we 1Iavedeterl$edthat you are not eligible to hold a 
concealed handgun permit and that the original issue wasdone in en:or. 

Effective immediately, your co.ncealed handgun permit is revoked. Yau must surrender the 
permit to the nearest peace officer. We recOmmend that you surretider the permit at the 
nearest State Trooper office or police department. 

We apologize for any inconvenience this inay cause you but the: law does not allow any 
other COUISe of action. . . 

Alaska statute 18.65.705 states that, in Otder to be eligible for a permit, an applicant "must 
be eligible to own or possess a bandgun under the laws of this state and under federal law .• 
We understand that your right to possess a firearm has been returned to you under federal 
law but Alaska law continues to bar you from IIJlIeStl'icted possession of a fireann. As a 
result, you may not be issued .. an Alaska concealed handgun permit. 

Under Alaska statute 11.61.200, misconduct involving weapons in the third degree, it is a . 
class C felony for a person to knowingly possess a firearm capable of being concealed on 

Alaska Concealed Handgun Penn/Is 
5700 e. Tudor Road - Anchorage, AK 99507 - Voice (907) 269'()392 - Fax (907) 269-5609 
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one's person or to knowingly possess a fil"earm that is concealed on the person after having 
been convicted of a felony by a court of this state, a court of the United States, or a court 
of another state or territory. 

The same statute does provide for two affirmative defenses to a prosecution for these 
offenses but does not make it legal conduct for a convicted felon. In your case, your 
felony convictions will forever bar you from nnrestricted possession of a firearm in All!ska 
even in light of the fact that the federal gOVernment bas apparently restored your federal_ 
rights. 

The person who initially reviewed your eligibility statusmistakeuly interpreted the 
restoration of your federaJ rights to pos.sCss a firearm as restoring your state right as ~el1. 
It does not. PardonS do not create an exteption. Set asides, whether court ordered or 
statutory, do not create an eXception. 

Please slirrender your pennit immediately to insure compliance with Alaska law. 

AIasIqi-statute 19.;64~ 740 pllivides that you may appeal this revocatiQIl decision _to thj! 
commissioner of the Department of Public Safety. The appeal must be received in Wl"iliIJ8 
within 30 days after the date of the I10tice of revoca(ion, and must set out the reasons-for 
the appeal. -

Sincerely, 

Terrie Satterfield 
Permits and Liceusing Unit 

• 

Alaska Concealed Handgun Pennits 
5700 E. TUdor Road. Anchorage, AI< 99507 • VoIce (907) 269-0392 • Fax (907) 269-5609 
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Tenie, 

Here Is what I had this e-maJled to me on the Pardon. Here Is what I was told: 

I meet the requirements of AS 18.65.705 
There was "no change" on the renewal application 

. I meet all Federal and State laws to own and posses a handgun 
Pardon granted by President not Governor of state of Alaska 
Per AS a "Pardon" Is the only way to restore rights lost and remove disabilities 
under Alaska Law 

The ACHP Rules .doc was anlnfonnatlonpaper created by someone In DPS, not the 
State Attorney's Office 

I have no Idea of all the all the AS that apply and have been told that severeil 
contradIct one another. In several AS Itstates that when a Pardon is Issued It Is as 
though the convlctton never occurred. I have had CCW penn Its In several states 
(Including Alaska). 

If this .does not clear It up to everyones satlsfactton, please forward me the appeal 
procedures so I may address this to the CommIssIoner of Public Safety • 

Thank you for, your patience with mel I really do appreciate a/l your help! 

Respectfully, 

3346 
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He objected. A replevin petition was 
181'2005. seeking return of his revolver. V!I,,,,,,,,o,,,,, 

aDS1NI. was that Mr. 

MONTANA 

~018/035 

County on 
filed his 

a pi~rprilor to obtaining 
subsequently 

his lawsuit and the 
obt.l1listo1 acquisition 

~"rfIqJe, Fnmk(Montana). The issue is whether Montana's restoration of rights satisfies the 
8RiI:s:m,mtsof 18 U.S. Code section 921(a)(20), or is it insufficient based on the holding in Caron v. 

States, 118 S.Ct. 2007 (1998), which held a person cannot be couvicted under federal law of 
a felon in possession of a fireann stemming from a state felony conviction if the state law that 

amoved the disability allows the person to possess all fueauns (rifle, shotgun, pistol). On the other 
hand, a person may be convicted under federal law of being a felon in possession of a fireann 
.otemming from a state felony conviction if state law allows such a person to possess only certain 
firearms, e.g., rifles and shotguns, but not pistols. In this case, Mr. Van de hule was denied 
permission to purchase a hunting rifle foUowing a background cbecIc. A lawsuit was filed. Plaintiff 
subsequently filed a motion for summary judgment The government likewise filed a motion for 
summary judgment. Mr. Van der hule filed his reply on November 6, 2006. Oral argument occurred 
on March 23, 2007. The court held on September 21, 2007, that Montana's refusal to grant a license 
to carry a pistol to a person whose civil rights have been restored meant that under Caron he could 
not possess any firearm under federal law. However, there is a possibility that Montana law grants a 
licensing official discretion to grant the carrying license to such a person. Therefore, the court 
certified the question to the Montana Supreme Court. 

NEW HAMPSmRE 
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Richard Svodony 
Assistant Attorney General 
PO Box 110300 
Juneau, AK 99811 

Dear Richard: 

LAW OFFICES 

WILLIAM R. SATTERBERG, JR. 

ATTORNEY AT LAW 

709 FOURTH AVENUE 
FAIRBANKS, ALASKA 99701 

(907) 452-4454 

August 26, 2009 

FAX (907) 452-3988 

This letter is a follow-up to our recent conversation regarding the Lauterbach 
Amendment and your interpretation of the law, 

Specifically, as indicated to you, the primary concern that I have is that the Department 
of Probation and Parole has apparently been advising individuals who have retained an SIS that 
they no longer have weapons rights, I believe that this is incorrect advice. I furthermore suggest 
that your office's interpretation of Judge Steinkruger's opinion is incorrect, as well. My analysis 
will follow shortly. 

Recognizing that you indicated to me that the assistant attorney general [or the state was 
essentially interpreting federal law, might I suggest that the state take an alternate position') 
Specifically, why cannot the state simply advise individuals that federal law mayor may not 
impact their ability to own weapons, and that they should be aware that federal law may restrict 
the right to own weapons, but that the state law does not do so? This may solve the problem. 

As indicated to you, the analysis of Judge Steinkruger in the casc you referenced, 
believe, contradicts your position as set forth to me on the phone. Specifically, J have reviewed a 
copy of the email communication between Assistant Attorney General John J. Novak and 
Assistant Attorney General John K. Bodick from April 3, 2009. In the email communication Mr. 
Kovak opines that certain language regarding the right to keep and bear arms that is included in 
the restoration of rights letter typically distributed to offenders that successfully complete 
probation or parole is inaccurate. Respectfully, Mr. Novak's analysis is wrong for the following 
reasons: 

First, Mr. Novak states that a felony conviction is a felony conviction even thOligh the 
court grants an SIS that is later set aside. This is inaccurate. An SIS that is set aside is, by very 
definition, not a felony conviction, because in order to be a felony conviction a person must be 
found guilty and sentenced. A person who receives an SIS that is set aside is never sentenccd, 
and is therefore never convictcd. Moreover, 18 USC § 921(a)(20), provides that "any conviction 
whIch has bccn ... set aside ... shall not be considcred a conviction for purposes of [lawful firearills 
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possession)." Thus, an SIS that is later set aside is not a felony conviction under either state or 
federal law. Mr. Novak's assertion to the contrary is wrong. 

Mr. Novak then states that a person commits the crime of misconduct involving a weapon 
in the third degree, in violation of AS I 1.6 1.200(a)(I 2), by knowingly possessing a firearm 
concealed on one's person after having been convicted of a felony offense even when the court 
granted an SIS Jar the prior offense that was later set aside. Again, Mr. Novak's analysis is 
dead wrong, as he fails to mention AS 11.61.200(g)(I)(B) which states that "it is an affirmative 
defense to a prosecution under (a)( 12) of this section that the underlying conviction upon which 
the action is based has been set aside under AS 12.55.085. Thus, AS 11.61.200 clearly states 
that it is not a crime to knowingly possess a concealed firearm if a person has been granted an 
SIS. 

I submit that, Mr. Novak is also incorrect when he states that a person commits the 
federal offense of felony possession in violation of 18 USC 922(g)(I) by possessing a firearm or 
ammunition after having been convicted of a felony with the only exception being those cases 
where an Alaska Court granted an SIS between May 19, 1986, and April 14, 1998. It is truly 
baffling where this opinion comes from. As stated above, 18 USC § 921 (a)(20) clearly states 
that a person who was granted an SIS is not a convicted felon for purposes of the felon in 
possession of a firearm statute. The date of the SIS is irrelevant, as 921 (a)(20) is not limited by 
date, and is currently valid federal law. 

Perhaps, Mr. Novak's confusion is a misunderstanding of the interplay between federal 
and state law. As previously explained, once a felony conviction is set aside, there are no longer 
any restrictions under federal or state law for firearms possession. It is, however, tme that, under 
iederal law, onee a person is released from probation or parole from a fclony conviction (not an 
SIS) he may not possess any firearms whatsoever until 10 years has passed from the date of 
unconditional discharge, which is generally the date the person is released from probation and/or 
parole. Under state law, however, a person is still allowed to possess long guns, i.e., rifles and 
shotguns, upon being released from probation and parole since there is no state law prohibiting 
such. Under the Carone v. US decision, mentioned by Mr. Novak in his email.itis accurate that 
such possession, although not prohibited by state law, would still be a violation of federal law 
until the 10 year period has passed. Once the 10 year period has passed, even a convicted felon 
who did not receive an SIS can possess any firearm they choose in Alaska, concealable or not, 
under both state and federal law. 

Thank you once again for your kind consideration of this matter. 

Sincerely, 

William R. Satterberg, Jr. 

Cc: Dan Sullivan, Attorney General 

• WRS:alm 
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Daniel S. Sullivan 
Attorney General 
P.O. Box 110300 
Juneau, AK 99811-0300 

Dear Dan: 

July 27, 2009 

I enjoyed vlslllng with you briefly on July 26, 2009, when you were in Fairbanks. 
Unfortunately, time did not allow us to discuss a matter which I think is of rather serious 

concern. 

Specifically, for many years, SIS sentences have been given out to felony offenders. 
Upon successful completion of the SIS, the offender has then been able to have their civil rights 
restored which, parenthetically, has included the right to commence hunting once again and 

owning firearms. 

In April of this year, a decision was issued out of Anchorage as an Attorney General's 
opinion by Assistant Attorney General John Novak, copy attached, which essentially indicated 
that people who had an SIS record were still precluded from owning firearms because they "had 
been convicted" of a felony, even though the conviction had been set aside. 

"Ieedless to say, r disagree strongly with that decision, but the unfortunate byproduct is 
lhat the Department of Corrections is now taking the position based upon that letter of opinion 
that anybody who has an SIS conviction is stilllcgally precluded from ever owning a firearm. I 
helicve that this is incorrect, and I am also concerncd that criminal charges may cventually be 
filed by somebody who has received advice either by dcfense counsel, or evcn the court, as well 
as from prior probation officers, that they are able to own a firearm once their rights have been 
rcstored, upon successful completion of the SIS. 

Finally, it should be noted that one of the incentives for many individuals to plcad guilty 
to a charge and obtain an SIS has been the understanding that they will be able to own a firearm 
at somc future date, recognizing how important hunting is in Alaska. This latest decision. which 
may simply be further advocacy of gun control, is going to have a 1110st chilling efTect upon those 
decisions as well. 
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If possible, might you please consider having the decision reevaluated, and, if the 
decision is made to reverse your predecessor's position, taking appropriate steps? One of the 
important factors to this is that I am trying to avoid litigation which could be filed as a 
declaratory judgment action. to address the issue as well. If the Attorney General changes his 
position on the matter, however, the issue will be resolved. 

Sincerely, 

William R. Satterberg, Jr. 

Enel. 

WRS:alm 
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fN THE SLl'ERIOR COURT FOR THE STATE OF ALASKA 

FOURTH JUDIC1AL DISTRlCT AT FAIRBA:,-[KS 

STATE OF ALASKA, 

Plaintiff(s), 
vs. 

ALLEN WILSON, 

Defendam(s). 

Case No. 4FA-S99-3S28 CR 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

ORDER RE: DEFENDANT'S MOTION FOR 
ORDER ALLOWING HIM TO POSSESS FIREAR!VI 

:.: C!:::'3:S /\ r::.:sC.eme2!:0f ir. ~c!1r'!ectio!': 'v'lith t~\!s~ clain:.s for unernpl.oyment 

compensation. A jury found him guilty on ali counts. On DeCe!ilDer R, 2000, tilis coun 

sentenced Mr. Wilson to pay restitution to the Alaska Department of Labor in the amount of 

S7552, which Mr. Wilson paid in full the same day. In 200 I, Mr. 'Nilson attempted to get his 

convictions set aside in order to get his pem1it to carry a concealed weapon reinstated. This 

coun denied his request. 

On January 18, 2005, Mr. Wilson wrote a letter to the court requesting that his right to 

possess a gun for hunting be restored so that he can hunt for subsistence purposes. This court 

has considered the letter and motion. 

SO.\ \" Wiison 
C"Se .'\0 4L\·S99-3518 CR 
P<.1ge 10f3 
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Discussion: 

l. Can Allen Wilson Le!?:ally Possess a FireaIT.l for Huntin2. at This Timec 

Under AS 11.61.200, Mr. vVilson is prohibited from possessing a firearm. which is either 

concealed or is capable of being concealed on his person, for ten years after the date of 

unconditional discharge from the felony offense. The statute applies to all felony convictions, 

regardless of whether violence was involved in the offense. See AS 11.61.200. Therefore, the 

restriction applies to Mr. Wilson even though he \-vas convicted of theft in a compl~tely non-

violent situation. 

The term "unconditional discharge" reqUlres "completion of any sentence of 

imprisonment, discharge from paroie or probation, und reiease l,orn any other restriction directiy 

ir.:posed as part or the judgn:~nt of conviction," Singl~t(',!: v. ~t,~!~, 921 P.2d 636, 638 (Al?5k~ 

day he was :;~nt~nc\::d. No other rcst:icticu.s were io.posed !:;y t~e .;~~~g;ue~t of CGuvictic~j. Tb .. 13, 

Mr. Wilson W2.S unconditionally discharged on December 8, 2000, and will be eligible to possess 

a firearm capable of being concealed on his person in December 2010. 

Rifles or shotguns manufactured for hunting are generally too large to be considered 

"capable of concealment OD one's person" under AS 11.61.200(a). Therefore, state law appears 

to permit Mr. Wilson to possess a fireann like a hunting ri flc, so long as it is not covered or 

concealed. 

Several other states along with Alaska hay" statutes that prohibit a cODvickd felon from 

possessing handguns or other cOJ~cealablc firearms whilc permitting them to possess rifles and 

SOA v. Wilson 
Cose No. 4F.'\-S99-3523 CR 
Page 1 of.l 
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• 
shotgur.s. E.g .. United Stales v. Qualls, 172 F.3d 1136. 1138-39 (9tb Cir. 1999): ;':':w_ York v. 

Adams, 7:1,7 N. Y.S.2<i 909, 912-15 (Sup. Ct. 2002). 

Under federal law, a felon may be charged under 18 lSC. § 922(g)(l) and I S USc. ~ 

921 (a)(20) for possessing any firemm, including those pelmitted under state law. Caron v. 

United State, 51:1, l.S. 308, 313-317, 118 S. Ct. 2007, 2011-2012,141 LEd. 2d 303 (1998); 

Adams, 747 N. Y.S.2d at 915; Qualls, 172 F.3d at 1138-39. The United States Supreme Court 

has interpreted the language in 18 U.S,C. § 921(a)(20) to prohibit convicted felons from 

possessing all firearms of any type for as long as allY state restriction on possession of any type 

of firearm due to the felony conviction remains. Caron v. United State, 524 U.S. 308, 313-317, 

1 i 8 S. Ct. 2007, 201 i -20 i 2, 14 i L. Ed. 2d 303 (i 998). I 

Conclusion: 

firean" u:1ti' Decc!C!ber 8, 2010. This court is without jurisdiction to gr:u,t 'k. Wilson 

pcnllission to possess a firearm. The il;hltion is DENIED. 
,/' 

Dated this -7. \ day of May, 2005, at Fairbanks, Alaska. 
77'~ 

/1 .-,- i 1'. --'. 

/' I ~ ''''\ (L\·-- I ._ 
J' &11 . J \// 1.,; (\-.,f\ r J n) /\11 1:4 .tAl V0 . . , -,-U~· . v' v.,·\ \ 

. .f " .....!:r I I 
"he:le . Ste DRm"et f 
Superior COl1l1 Juage 'J 

I Although 1he COLlct did not liSt:;) preemption analysis. the opinion ObSl'TVed Ih::J.t "'he Feder:!! C:;ovcrnme11l has an 
inkresl in a single. national. pcotcctivl: policy, hroildcr thJl1 TC'quireJ by slJ.tt: IQ\\'," raron .. '24 L.S. J{ ,-:: 16. Il~ S. 
Ct. <It 2012. 
SC) \\"1 c· ... ~t::'·'!l'<! ~1::: . ,A, -,' - I son !!:J:'(i\t'lthGOIC':C,-y~;;;-.elc'·~;C;~'(;''''='~ l~" ... ,. 

Page "\ of 3 
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RECEIVED JUN 1 r: 1009 

Print I Close Window 

Subject: FW: Firearm Possession Following Completion of Felony Probation!Parole 
From: "Mercer, Delila 0 (DOC)" <delila.mercer@alaska.gov> 
Date: Mon, Jun 15, 2009 4:54 pm 

To: office@satterberg.net 

!'vIr. Satterbcrg, 

f'age I ot .\ 

Sorry it's laken this long to get back to you regarding SIS and firearm rights. Here's what I have 
regarding that decision. The tirst email atfhe bottom is from .Iohn Novak, Assistant Attorney 
General. He explains his interpretation. 

Delila Mercer 
Criminc)1 Justice Tl2clmiei21n II 

Department of Corrections 
.. -_ .... -- -Flivision·o f Pro ba 1t000000pitft>le--·· __ ·- . - .......... . . ··-r--·-·~·" 

• 
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Region 2, Fairbanks Office 
455 Third Avenue, Suite 130 
Fairbanks, AI< 99701 
Ph: 907-458-6830, Fx: 907-458-6831 

From: Bacon, Glenn H (DOC) 
Sent: Friday, April 17, 20092:26 PM 
To: DOC - All FArpO 
Subject: Firearm Possession Following Completion of Felony Probation/Parole 
Importance: High 

Please read the fext below. It clarifies an important point for which we apparently have been providing 
misinformation for years. According to the Department of Law, those offenders with an SIS also lose their 
firearms rights, even if the conviction is later set aside. Make sure this is covered in the orientation. For 
those POs who supervise someone with an SIS, please cover this information wilh them and enter a chrono 
that you did so. Thanks. 

-- Glenn 

From: Correa, Martie J (DOC) 
Sent: Friday, April 17, 2009 1 :06 PM 
To: Bacon, Glenn H (DOC); Herning, Jennifer L (DOC) 
Subject: FW: Firearm Possession Following Completion of Felony Probation/Parole 

Hi, 

This is the reason for the change in the language in the new case closing form that was sent 
out, Thanks, 

Martie 

3355 illlp://cll1ai I.sccllrcscrvcr.nct/view _print_llluiti .php')lIidAmlyc~5 262i rNB()X&aEl11ll'aft~() 6/ I 5/2009 

L-______________________________________________________________________________________________ _ 
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From: Novak, John J (LAW) 
Sent: Friday, April 03, 20093:10 PM 
To: Bodick, John K (LAW) 
Cc: McLean, Susan S (LAW); Gaffney, Eric L (DPS) 
Subject: Firearm Possession Following Completion of Felony Probation/Parole 

John, 

Page 2 of 3 

I recently spent a considerable amount of time researching and determining the law concerning the legality 
of possessing firearms in Alaska following a conviction for a felony offense. In my 'efforts, probation/parole 
officer Cris Sanders provided me a restoration of rights sample leiter for an offender that successfully 
completed probation/parole. That letter contained the following text: 

"Although your above rights have been restored [rights to vote, jury service, and to hold elected office], you 
should be aware that your right to keep and bear arms is automatically restored only if you received a 
suspended imposition of sentence and your record has been set aside. If you did not receive a SIS, YOLir 
rights to keep and bear arms are subject to applicable state laws. Contact your attorney if you have 
questions." 

This above quoted language is wrong. It is my suggestion that DOC restoration letters not include this 
erroneOUS languag.e_I_'N~1 att~mp_U'2..l:l!'-"-fly expl~inth~l"w and why the abovel.a~g~ag_~i~wro,,~: 

First, a felony conviction - whether by plea or jury verdict - is a felony conviction, even when the court grants 
an SIS thai is later set aside. 

Second, a person commits the crime of misconduct involving a weapon in the third degree (a class C 
felony) in violation of AS 11.61.200(a)(12), by knowingly possessing on or after April 14, 1998 (the effective 
dale of Ihe slalute section) a firearm concealed on Ihe person after having been convicted of any felony 
offense even when Ihe court granled a SIS for the prior offense that later was set aside. 

And third, a person commits the federal offense olfelon in possession in violation of 18 USC 922(g)(1) in 
Alaska by knowingly possessing any firearm or ammunition (including all handguns, shotguns and rifles as 
well as all types of ammunition) after having been convicted of any felony, with the only exception being 
those cases where the Alaska court granted a SIS and where a set aside order was issued between the 
dates of May 19,1986 and April 14,1998. See, Caron v. United States, 524 US 308 (1998): United States 
v. Brown, 69 F Supp 2d 925 (ED. Mich. 1999); and effective date of federal Firearms Owners Protection 
Act of 1988. 

The bottom line is that in the vast majority of cases a person will commit a felony offense (whether under 
state or federal law) by possessing any firearm or any ammunition after having been convicted of a felony, 
regardless if a SIS was granted and a co uri later issued a set aside order. 

I suggest the following language be included in "restoration letters": 

"Although your above rights have been restored [rights to vote, jury service, and to hold elected office], you 
should be aware thai your right to possess firearms (all shotguns, rifles, as well as handguns) and 
ammunition remains restricted. Possession of any rifle, shotgun, rifle and/or ammunition likely will subject 
you to prosecution for felony criminal offense under state or federal law even if you received a suspended 
imposition of sentence and an order setting aside the conviction has been issued. You should contact your 
attorney if you have questions." 

I will leave it 10 you to pass this information on to the appropriate folks at DOC. If desired, I am happy to 
furiher discus this matter. 

John Novak 
Assistant Attorney General 
Counsel for the Department of Public Safety 
269-6330 

335 61Itp:l/cmail.securcscrvcr.nctiview_print.nlulti.pllp?uidAlTay=5262IINBOX&aE1l1I1'art=0 611 5/2009 
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Hidden punishment 
lri I'III'aI Alaska, where /lUll righlli III&Uer 
1I\O&t, ~'800 WiI,y 1br reformed MOll&­

. even nOli-violent onea-to iret them back. . 
.. " .. . .". .. . .. 

Slory and p/lolos by Scott Christlanse 
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Representative Jay Ramras 
Chair, Judiciary 

Chair, Economic Development, 
Trade & Tourism 

Energy 

Alaska State Legislature 

Military & Veteran Affairs 
Joint Armed Services 

State Capitol, Room 118 
Juneau, Alaska 99801-1182 

Phone: (907) 465-3004 
Fax: (907) 465-2070 

Toll Free: (877) 465-3004 House of Representatives 

To: Senator Hollis French 
Chair Senate Judiciary Committee 

From: Representative Ramras ~ 
Date: April II, 2010 

Memo 

Re: Request for HB408 to be heard in Senate Judiciary 

Interim: 
1292 Sadler Way, Suite 324 

Fairbanks, Alaska 99701 
Phone: (907) 452-1088 

Fax: (907) 452-1146 
Toll Free: (877) 465-3004 

House District 10 

Please accept this memo as a request for HB408 to be heard in Senate Judiciary. 
Attached please find the following documents: 

• Sponsor Statement 
• CSHB408(JUD) 26-LSI459\U 
• LA W zero fiscal note 
• DPS zero fiscal note 
• HB40826-LSI459\E 
• Leg. Legal memo 2.16.10 
• Support 

Representative_JaLRamras@legis.state.ak.us 
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