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SENATE CS FOR CS FOR SPONSOR SUBSTITUTE FOR HOUSE BILL NO.
36(JUD)

IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-SIXTH LEGISLATURE - SECOND SESSION

BY THE SENATE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsor(s): REPRESENTATIVES JOHANSEN, MILLETT, AND PEGGY WILSON, Johnson, Kelly,
Neuman, Keller, Muiloz

A BILL
FOR AN ACT ENTITLED
"Anr Act relating to ballot initiative proposal applications, to ballot initiatives and to

those who file or organize for the purpose of filing a ballot initiative proposal, and to

clection pamphlet information relating to certain propositions.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 15.13.040(k) is amended to read:

(k) Every individual, person, nongroup entity, or group contributing a total of
$500 or more to a group organized for the principal purpose of influencing the
outcome of a proposition, and every individual, person, nongroup entity, or group
contributing a total of $500 or_more to a group organized for the principal

purpose of filing an initiative proposal application under AS 15.45.020 or that has
filed an initiative proposal application under AS 15.45.020, shall report the

contribution or contributions on a form prescribed by the commission not later than 30

days after the contribution that requires the contributor to report under this subsection

is made. The report must include the name, address, principal occupation, and
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employer of the individual filing the report and the amount of the contribution, as well
as the total amount of contributions made to that group by that individual, person,
nongroup entity, or group during the calendar year.
* Sec. 2. AS 15.13.050(a) is amended to read:
(a) Before making an expenditure in support of or in opposition to a candidate
or before making an expenditure in support of or in opposition to a ballot proposition

or question or to an initiative proposal application filed with the lieutenant

governor under AS 15.45.020, each person other than an individual shall register, on

forms provided by the commission, with the commission,
* Sec. 3. AS 15.13.050 is amended by adding a new subsection to read:

(c) If a group intends to make more than 50 percent of its contributions or
expenditures in support of or opposition to a single initiative on the ballot, the title or
common name of the initiative must be a part of the name of the group. If the group
intends to make more than 50 percent of its contributions or expenditures in opposition
to a single initiative on the ballot, the group's name must clearly state that the group

opposes that initiative by using a word such as "opposes," "opposing," "in opposition
to," or "agaiﬁst" in the group's name.
* Sec. 4. AS 15.13.065(c) is amended to read:

{c) Except for reports required by AS 15.13.040 and 15.13.i 10 and except for
the requirements of AS 15.13.050, 15.13.060, and 15.13.112 - 15.13.114, the
provisions of AS 15.13.010 - 15.13.116 do not apply to limit the authority of a person
to make contributions to influence the outcome of a ballot proposition. In this
subsection, in addition to its meaning in AS 15.60.010, "proposition” includes

{1) an issue placed on a ballot to determine whether
(A) [(1)] aconstitutional convention shall be called;
(B) [(2)] a debt shall be contracted;
(€) [(3)] an advisory question shall be approved or rejected; or
{D) [(4)] a municipality shall be incorporated;
(2) an initiative proposal application filed with the lieutenant

governor under AS 15.45.020.
* Sec. 5. AS 15.13.110(e) is amended to read:

SCS CSSSHB 36(JUD) 22-
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(e} A group formed to sponsor [AN INITIATIVE,] a referendum or a recall
shall report 30 days after its first filing with the lieutenant governor. Thereafter, each
group shall report within 10 days after the end of each calendar quarter on the
contributions received and expenditures made during the preceding calendar quarter
until reports are due under (a) of this section.

* Sec. 6. AS 15.13.110 is amended by adding a new subsection 1o read:

(g) An initiative committee, person, group, or nongroup entity receiving
contributions exceeding $500 or making expenditures exceeding $500 in a calendar
year in support of or in opposition to an initiative on the ballot in a statewide election
or an initiative proposal application filed with the lieutenant governor under
AS 15.45.020 shall file a report within 10 days after the end of each calendar quarter
on the contributions received and expenditures made during the preceding calendar
quarter until reports are due under (a) and (b) of this section. If the report is a first
report, it must cover the period beginning on the day an initiative proposal application
is filed under AS 15.45.020 and ending three days before the due date of the report.

* Sec. 7. AS 15.13.400(4) is amended to read:
{4) "contribution"
(A) means a purchase, payment, promise or obligation to pay,
loan or loan guarantee, deposit or gift of money, goods, or services for which
charge is ordinarily made, and includes the payment by a person other than

a candidate or political party, or compensation for the personal services of

another person, that is rendered to the candidate or political party, and

that is made for the purpose of
{i} influencing the nomination or election of a
candidate; _
(ii) [, AND IN AS 15.13.010(b) FOR THE PURPOSE
OF] influencing a ballot proposition or question; or

(iii) supporting or opposing an_initiative proposal

application filed with the licutenant governor under AS 15.45.020 [,
INCLUDING THE PAYMENT BY A PERSON OTHER THAN A
CANDIDATE OR POLITICAL PARTY, OR COMPENSATION FOR
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THE PERSONAL SERVICES OF ANOTHER PERSON, THAT ARE
RENDERED TO THE CANDIDATE OR POLITICAL PARTY];

(B) does not include

(i)  services provided without compensation by
individuals volunteering a portion or all of their time on behalf of a
political party, candidate, or ballot proposition or question;

(i1) ordinary hospitality in a home;

(iii) two or fewer mass mailings before each election by
each political party describing the party's slate of candidates for
election, which may include photographs, biographies, and information
about the party's candidates;

(iv) the results of a poll limited to issues and not
mentioning any candidate, unless the poll was requested by or designed
primarily to benefit the candidate;

(v) any communication in the form of a newsletter from
a legislator to the legislator's constituents, except a communication
expressly advocating the election or defeat of a candidate or a
newsletter or material in a newsletter that is clearly only for the private
benefit of a legislator or a legislative employee; or

(vi) a fundraising list provided without compensation
by one candidate or political party to a candidate or political party;

* Sec. 8. AS 15.13.400(6) is amended to read:
{6) "expenditure”

(A) means a purchase or a transfer of money or anything of
value, or promise or agreement to purchase or transfer money or anything of
value, incurred or made for the purpose of

(i) influencing the nomination or election of a candidate
or of any individual who files for nomination at a later date and
becomes a candidaté; |

(i1} use by a political party;

(iii)) the payment by a person other than a candidate or

SCS CSSSHB 36(JUD) -4-
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political party of compensation for the personal services of another
person that are rendered to a candidate or political party; [OR]
(iv) influencing the outcome of a ballot proposition or

question; or

(v) supporting or opposing an_initiative proposal
application filed with the licutenant governor under AS 15.45.020;

(B} does not include a candidate’s filing fee or the cost of

preparing reports and statements required by this chapter;
(C) includes an express communication and an electioneering

communication, but does not include an issues communication;

* Sec. 9. AS 15.13.400(8) is amended to read:

(8) "group" means

(A) every state and regional executive committee of a political
party; [AND]

(B) any combination of two or more individuals acting jointly
who organize for the principal purpose of influencing the outcome of one or
more elections and who take action the major purpose of which is to influence
the outcome of an election; a group that makes expenditures or receives
contributions with the authorization or consent, express or implied, or under
the control, direct or indirect, of a candidate shall be considered to be
controlled by that candidate; a group whose major purpose is to further the
nomination, election, or candidacy of only one individual, or intends to expend
more than 50 percent of its money on a single candidate, shall be considered to
be controlied by that candidate and its actions done with the candidate's
knowledge and consent unless, within 10 days from the date the candidate
learns of the existence of the group the candidate files with the commission, on
a form provided by the commission, an affidavit that the group is operating
without the candidate's control; a group organized for more than one year
preceding an election and endorsing candidates for more than one office or
more than one political party is presumed not to be controiled by a candidate;

however, a group that contributes more than 50 percent of its money to or on
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behalf of one candidate shall be considered to support only one candidate for
purposes of AS 15.13.070, whether or not control of the group has been
disclaimed by the candidate; and

(C) any combination of two or more individuals acting

jointly who organize for the principal purpose of filing an initiative

proposal application under AS 15.45.020 or who file an initiative proposal

application under AS 15.45.020;
* Sec. 10. AS 15.45.080 is amended to read:

Sec. 15.45.080. Bases of denial of certification. The lieutenant governor shall

deny certification upon determining in writing that

(1) the proposed bill to be initiated is not confined to one subject or

is otherwise not in the required form;
(2) the application is not substantially in the required form; or
(3) there is an insufficient number of qualified sponsors.
* Sec. 11. AS 15.45.090(a) is amended to read:

(a) If the application is certified, the lieutenant governor shall prepare a
sufficient number of sequentially numbered petitions to allow full circulation
throughout the state. Each petition must contain

(1) a copy of the proposed bill [I[F THE NUMBER OF WORDS
INCLUDED IN BOTH THE FORMAL AND SUBSTANTIVE PROVISIONS OF
THE BILL IS 500 OR LESS];

(2) an impartial summary of the subject matter of the bill,

(3) a statement of minimum costs to the state associated with
certification of the initiative application and review of the initiative petition, excluding
legal costs to the state and the costs to the state of any challenge to the validity of the
petition;

(4) an estimate of the cost to the state of implementing the proposed
law;

- (5) the statement of warning prescribéd in AS 15.45.100;
(6) sufficient space for the printed name, a numerical identifier, the

signature, the date of signature, and the address of each person signing the petition;
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and
(7) other specifications prescribed by the lieutenant governor to ensure
proper handling and control.
* Sec. 12. AS 15.45 is amended by adding a new section to read:

Sec. 15.45.195. Public hearings. (a) At least 30 days before the election at
which an initiative is to appear on the ballot, the lieutenant governor or a designee of
the lieutenant governor shall hold two or more public hearings concerning the
initiative in each judicial district of the state. Each public hearing under this section
shall include the written or oral testimony of one supporter and one opponent of the
initiative.

(b) The lieutenant governor shall provide reasonable notice of each public
hearing required under this section. The notice must include the date, time, and place
of the hearing. The notice may be given using print or broadcast media. The lieutenant
governor shall provide notice in a consistent fashion for all hearings required under
this section.

(c) Penalties for a violation of this section may not include removal of an
initiative from the ballot.

(d) If the lieutenant governor determines that it is technologically and
economically feasible, the division shall provide a live audio and video broadcast of
each hearing held under (a) of this section on the diviston's Internet website.

* Sec. 13. AS 15.58.010 is amended to read:

Sec. 15.58.010. Election pamphlet. Before each state general election, and
before each state primary or special election at which a ballot proposition is scheduled
to appcar on the ballot, the lieutenant govemnor shall prepare, publish, and mail at least
one election pamphlet to each household identified from the official registration list.
The pamphlet shall be prepared on a regional basis as determined by the lieutenant
governor.

* Sec. 14. AS 15.58.020(b) is amended to read:

(b) Each primary or_special election pamphlet shall contain only the |

information specified in (a)(6) and (a)(9) of this section for each ballot measure

scheduled to appear on the primary or special election ballot.
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* Sec, 15. AS 24.05 is amended by adding a new section to article 4 to read:

Sec. 24.05.186. Legislative hearings on initiatives certified by the
lieutenant governor. (a) A standing committee of the legislature, selected jointly by
the presiding officers of the house and senate, shall hold at least one hearing on an
initiative that the lieutenant governor has determined was properly filed under
AS 15.45.160.

(b) The standing committee selected jointly by the presiding officers of the
house and senate under {a) of this section shall hold at least one hearing under this
section within 30 days after the convening of the legislative session preceding the
statewide-election at which the initiative proposition must appear on the election ballot
under AS 15.45.190,

* Sec. 16. The uncodified law of the State of Alaska is amended by adding a new section to
read:

APPLICABILITY. This Act applies only to an initiative, the application for which is

filed with the lieutenant governor under AS 15.45.020 on or after the effective date of this

It Act.
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Senator Hollis French

Capitol Room 417
465-3892
465-6595 fax

Pages (including cover sheet): 1
Date: April 2, 2010

To: Alpheus Bullard
From: Cindy Smith

RE: Draft CS for HB36

Please draft a CS with the following amendments to HB36:
1. Language from CA.2 was adopted with a conceptual amendment to the
amendment at page 8, line 3 adding the words “as determined by the
presiding officers of the House and Senate”,

2. Amend language at page 8 line 1 by deleting the word “consider” and
replacing with “hold a hearing on”

3. Add language in CA.5

~
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AMENDMENT

OFFERED IN THE SENATE
TO: CSSSHB 36(FIN) am

Page 7, lines 30 - 31:
Delete "Review of initiatives certified by the licutenant governor by standing

committees of the legislature”

Insert "Legislative hearings on initiatives certified by the lieutenant governor"

Page 8, line 3:
Delete "conduct reviews"

Insert "hold at least one hearing"
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AMENDMENT %b\

OFFERED IN THE SENATE
TO: CSSSHB 36(FIN) am

Page 7, following line 17:
Insert a new subsection to read:
"(d) If the lieutenant governor determines that it is technologically and
economically feasible, the division shall provide a live audio and video broadcast of

each hearing held under (a) of this section on the division's Internet website."
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AI\LENDMENTzlgr \

OFFERED IN THE SENATE
TO: CSSSHB 36(FIN) am

Page 7, lines 30 - 31:
Delete "Review of initiatives certified by the lieutenant governor by standing

committees of the legislature"”

Insert "Legislative hearings on initiatives certified by the licutenant governor"

Page 8, line 3:

Delete "conduct reviews"

00 ~1 O b b W o e

Insert "hold at least one hearing"
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LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES

LEGISLATIVE AFFAIRS AGENCY
(907) 465-3867 or 465-2450 STATE OF ALASKA State Capito!
FAX (907) 465-2029 Juneau, Alaska 99801-1182
Mail Stop 3101 Deliveries to; 129 6th St., Rm. 329
MEMORANDUM April 14,2010
SUBJECT: Membership of the State Personnel Board

CSHB 348(JUD) (Work Order No. 26-LS1360\S)

TO: Senator Hollis French
Chair of the Senate Judiciary Committee
Attn: Cindy Smith

FROM: Alpheus Bullarg 2 B
Legislative Counsel

You asked that | address separation of powers concerns raised by the committee
substitute described above.

CSHB36(JUD) provides that the governor would be required to appoint nominees from a
list of at least three qualified persons submitted by the chief justice of the Alaska
Supreme Court. This requirement, that the governor appoint board members from a list
of persons sclected by the chief justice, subject to the right of the governor to request
additional nominations, raises a constitutional question as to whether the legislature may
so constrain the governor's ability to choose whom to appoint to an executive board.

The power to appoint members of state boards, commissions, and councils is an
executive function to be exercised by the governor. In Bradner v. Hammond, 553 P.2d 1,
5 - 6 (Alaska 1976), the Alaska Supreme Court recognized that the Alaska constitution
envisioned a strong executive and "that the appointment of executive officers is an
executive function. . . ." The legislature may prescribe qualifications for the members of
boards and commissions that are reasonably related to either the position or to the aim of
the legislation and do not interfere with the governor's appointment power or with
qualifications set out in the constitution. Various state courts have reached this same
conclusion and have upheld legislative designations of qualifications for public offices,
such as memberships on a board or commission. See, e.g., State v. Matassarin, 217
P. 930 (Kansas 1923); State v. Eischen, 76 N.W.2d 385 (Minn. 1956); Humane Society
of the United States v. New Jersey Fish and Game Council, 362 A.2d 20 (1976); Hurd v,
Frecland, 442 P.2d 344 (Okla. 1966); State v. Wells, 112 N.W.2d 601 (S.D. 1961); State
v. Millsap, 605 S.W.2d 366 (Tex. App. 1980).

However, the Department of Law, which has generally taken a position very protective of
the governor's prerogatives, has asserted that the legislature may not restrict the
governor's appointment powers, such as by requiring the governor to select from a list of
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Senator Hollis French
April 14, 2010
Page 2

names provided by particular groups.! The Department of Law has repeatedly argued
that such limitations on the govemor's appointment power are unconstitutional
infringements upon the governor's authority. Letter to Walter J. Hickel, Governor, from
Charles E. Cole, Attommey General, June 11, 1991 (file no. 883-91-0071); 1981 Inf.
Alaska Atty. Gen. Op. (file no. J-66-698-81), April 23; 1980 Inf. Alaska Atty. Gen. Op.
(file no. J-66-164-80), September 17. However, courts in other states have held that
statutes requiring a governor to make appointments to a state board from a list of
nominees submitted by other parties are constitutional. Kentucky Association of Realtors
v. Musselman, 817 S.W.2d 213 (Ky. 1991); Opinion_of the Justices, 316 A.2d 174 (N.H.
1974); Seidenberg v. New Mexico Board of Medical Examiners, 452 P.2d 469 (N.M.
1969); Hurd v. Freeland, 442 P.2d 344 (Okla. 1966); Marks v. Frantz, 298 P.2d 316
(Kan. 1956); Ingard v, Barker, 147 P. 293 (Id. 1915).

Nonetheless, at least three Alaska attorney general opinions or letters of advice have
accepted that the legislature may prescribe reasonable qualifications for gubernatorial
appomtments to boards or commissions. 1981 Inf. Alaska Atty. Gen. Op. (file no. J-66-
698-81), April 23; Memorandum to Governor Hammond from R. Pegues, August 13,
1979; 1988 Inf. Alaska Atty. Gen. Op. (file no. 883-88-0079), May 24.

In this instance, I cannot say how a court would interpret the reasonableness of a statutory
requirement that the governor appoint members of the board from lists of nominees
chosen by the chief justice of the Alaska Supreme Court.

If you have questions, or if | can be of further assistance, please do not hesitate to contact

me.

TLAB:plm
10-238.plm

' Note however that certain members of several state boards and commissions are
currently chosen by the governor from lists submitted by other persons. These boards
and commissions include the Professional Teaching Practices Commission
(AS 14.20.410), the Alaska Public Offices Commission (AS 15.13.020), the Alaska
Historical Commission (AS 41.35.310), the State Officers Compensation Commission
(AS 39.23.500), the Workforce Investment Board (AS 123.15.550), and the Alaska
Retirement Management Board (AS 37.10.210).




267

m— Fudicial Oirtrct Boundary

FIRST rticial irict

e ppgan 218

Alaska Court System Venue Districts
KTAMA | Supesioe Court Triad Site

Superite Court Venus District Roundary

Duict Court Triad Site

Comrnmity

[
— @ S Highway

Vil ¢

it iyt o Pl 09 baprad s mach bacamen

District Court Vemae Digrict Boundary

“Tiem may Pefaretun e wpoprints pace of Wl et ey ofser chmgitg et A ria I o . et Myt ot et

o co

mrE:E;EzarEuéziabz&;E:ErE:E:E
i

anldilbsiddntn st b indmeshlng

i
ot st et ottantd

mm__:________________=:___E_::____m_;::E_E%_:r:_:_
fis ;:::zz:::rz::::;r::::;::;:::__ il

:r::::::=;=_===== _w_z_ ::m“ it

1111313131
_w=m__:._:_::_:_;;__r;_m.:_:E_E=E:EE___E:;:

Rttt st B tnane

_;;E=a;5=z;;=51§mwm&=a=mrazﬁw

_=;:rmrr:======rm::;:=::::::=;=::==

1
Tttt et bt :E:E:Erzazsra=

m sttt L ettt bt el
i

Caeied vy B 1134 s ey 14 (978 b A0 4 i ot |, 74 s by LY 1441 vt e |, Mo s B i 121104, Crinld R & 11, Cod i §

ot s, 2 K k. A g, X H5H (K 3 L2111

_________:_:_:__:_:_:___m__r___ T RH IR M

:;:Lm:::m:n:mr:rm;=hmzzwzz;rzm;nrz
T i s
:;5&555&355?55&::55&?&

1
}
i
i

!
I

]

{‘........\,.m......_.w.

1
il
1
i

. ,""’
win
i

SECOND

e

.
" worzEm .
L

[
Varsien 1.7 (NAD2Y, Aleska Mbers, Maters)

ANCHORAGE Supetion Cunist

ANCTIORAGE Superiar Coart




Our view: Campaign disclosure: ADN Editorial | adn.com Page 1 of 3
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Home | Alaska Newsreader | Obituaries ] Archives TV Listings | Movies | Music | Restaurants | Submit Event
i 1 More ADN Editorial stories »
Our view: Campaign
H Our view: Campaign disclosure

dISC|OSLII‘e Qur view: LNG export
Lawmakers should make sure two good bills Our view: School aid
don't languish Who's up / Who's down
Published: Aprit 12th, 2010 07:14 PM Our view: That's a lot of bacon

Last Modified: April 12th, 2010 07:15 PM

The House has passed one bill, The Senate has passed the other. Each chamber should finish the
work to guarantee an open elections process, one with ail the money players identified and the
issues laid out before everyone. The House approved House Bill 36, which covers initiatives. This
bill:

« Requires reporting of contributions and expenditures by groups and

; Story tools individuals backing or opposing a ballot initiative.

Comments (0)

E-mail a friend « Requires signature gatherers for an initiative to carry a copy of the
Print initiative so that prospective signers could read just what it is the -

Share on Facebook .

Digg this sponsars are trying to get on the ballot.

Seed Newsvine . . .

Send link via AIM » Requires the lieutenant governor to hold at least eight public hearings,

Tweet this two in each of the state's four judicial districts, to include pro and con 3

-

B3 My ¥xHoo! testimony on the initiative and public questions and comments.

! . . . . . .
Yahoo! Buzz * Requires review by an appropriate legislative committee of any

Fontsize: A|A | A initiative approved for the ballot. Lawmakers would have no authority to
change or reject an initiative, but would hold hearings for testimony
about the effects and costs of any initiative.

This is all to the good. Disclosure requirements will force all the moneyed friends and foes of an
initiative to stand up and be counted. No anonymous donors, No front groups.

Formal hearings should provide a further vetting of initiatives and their consequences, with plenty
of opportunity for open debate across the state.

Whenever lawmakers amend the initiative process, ADVERTISEMENT
there's a natural wariness that they may be limiting

the access of Alaskans to their constitutional right to

the initiative process. That's not the case here. The

more disclosure, the better. And the more public

vetting of an initiative, the better.
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.

The Senate has approved Senate Bill 284, which
covers campaign disclosures by corporations, unions
and any other group that got a green light for
campaign spending in the Supreme Court's January

1

decision affirming corporate personhood. This bill: -

» Requires corporations and other groups -- as

"persons” -- to report what they're giving and what

candidate or cause they support or oppose, and the

names or principal officers of the groups or any donors

to the group.

* Requires names and addresses of corporations and other groups behind a campaign ad. -

» Requires full disclosure on any ads about who the top five contributers to that ad or group

sponsoring it are -- in print that's readable or audio that's easily understood.

» Prohibits foreign nationals from contributing to Alaska campaigns.

In light of the Supreme Court decision, this is necessary legislation to keep Alaska elections open.

The court amplified corporate power. The least Alaska can do in response is to make sure we can -

identify the sources of that power and their interests as we decide how to vote. _.‘

Both bills have strong support. The House initiative bill passed 35-5; the Senate disclosure bill

passed 19-1. But Alaskans shouldn't take final passage and the governor's signature for granted.

Good legislation has gotten lost before in the last days of deal-making before adjournment.

Lawmakers should make sure these bills become law.

BOTTOM LINE: Campaign disclosure laws should be on the books this spring. —
".'I

Comments

UPDATE ON COMMENTS POLICY: Read before posting | Edit your profile and avatar »

By submitting your comment, you are agreeing to adn.com's user agreement.

You must be logged in to leave a comment. Login | Register POWIRED BY S Plucia 3

F
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April 12,2010

Honorable Hollis French
Chairman

Senate Resources Committoe
Capitot Building

Juneau, AK 99801

Re: HB-36, Ballot Initiative Process
Dear Senutor French, ' |

I am writing to urge'passage of House Bill 36 dealing with the ballot initiative process. The use
of the ballot initiative proccss during the past several years has shown that changes 10 this
important law are needed.

As currently written, the law contains loopholes that do not provide effective disclosure o
Alaskans of exactly who or what groups are secking to change Alaska statues. 1n contrast to the
iax rules of disclosure for ballot initiatives, the disclosure requirements for political campalgns
and for lobbying are extensive.  As currently written, State Staturcs can be proposed, funded and
passed to become Statc Law without input or debate by the Legislature or the Administration,
and without the public even being aware of who is behingd the initianve.

We urge that HB-36 be passed at the earliest possible time.

Sincerely,

Steven C. Barell, P.E.
Executive Director

Ce: Finance Committee Members
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e _
- MEMORANDUM February 25, 2010
SUBJECT: Questions relating to CSSSHB 36(JUD)

(Work Order 26-LS0197\S)

TO: Representative Bill Stoltze
Co-Chair of the House Finance Committee
Attn: Ben Mulligan

FROM: Alpheus Bullard /’Z@
Legislative Counsel

You have asked three questions relating to the above-described bill.

1. Would a ban on paying ballot initiative circulators per signature be upheld by an
Alaska Court?

The pay-per-signature prohibition contained in CSSSHB 36(JUD)' would, as drafted,
likely be upheld by a state court against a challenge under the First Amendment.

! Section 10 of CSSSHB 36(JUD) amends AS 15.45.110(c) to read:

(c) A circulator may not receive payment or agree to receive
payment {THAT IS GREATER THAN $1 A SIGNATURE], and a person
or an organization may not pay or agree to pay an amount, based on the
number of registered voters who sign a petition. This subsection does
not prohibit a person or an organization from employing a circulator
and

(1) paying an hourly wage or salary;
(2) establishing express or implied minimum signature

requirements for the circulator;

{3) terminating the petition circulator's employment if
the circulator fails to meet certain productivity requirements; or

{4) paving discretionary bonuses based on the
circulator's _reliability, longevity, amd _productivity [THAT IS
GREATER THAN $1 A SIGNATURE, FOR THE COLLECTION OF
SIGNATURES ON A PETITION].
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Representative Bill Stoltze
February 25, 2010
Page 2

The circulation of initiative petitions involves core political speech, and is, therefore,
protected by the First Amendment. The United States Supreme Court held in Meyer v.
Grant, 486 U.S. 414 (1988), that a complete prohibition against paying petition
circulators limited core political speech and severely burdened sponsors’ First
Amendment rights by (1) limiting the number of voices who could convey the petition
sponsors' message, (limiting the size of the audience the sponsors would reach), and
(2) making it less likely that the initiative petition's sponsors would garner the number of
signatures necessary to place the matter on the ballot (limiting the sponsors’ ability to
make the matter the focus of statewide discussion), Id. at 423 - 424, Similarly, a
prohibition against paying election-related petition circulators on any other basis than
time worked was also found to create a severe burden on political speech in Citizens for
Tax Reform v. Deters, 518 F.3d 378 (U. S. App. 6th Cir. 2008).

If the pay-per-signature prohibition in this bill is challenged, an Alaska court will review
the evidence presented to determine the weight of the burden placed on initiative
sponsors by the prohibition, and whether the state's interests justify the prohibition.? The
bill's proposed prohibition prohibits only the "per-signature” method of paying petition
circulators. It does not prevent initiative sponsors from establishing express or implied
minimum signature requirements for the circulator, terminating the petition circulator's
employment if the circulator fails to meet certain productivity requirements, or paying
discretionary bonuses based on the circulator's reliability, longevity, and productivity.
Because the prohibition is narrowly drafted to prohibit only a specific form of payment, it
is likely to be interpreted by a court as imposing a lesser burden on the political speech of
petition sponsors than the prohibitions at issue in Meyer or Citizens for Tax Reform.
Like an Oregon prohibition against paying initiative circulators by the signature upheld in

2 In Timmons v. Twin Cities Area New Party, 520 U.S. 351 (1997), the Supreme Court
established the relevant framework for a court to employ in resolving these competing
interests:

When deciding whether a state election law violates First and Fourteenth
Amendment associational rights, we weigh the character and magnitude of
the burden the State's rule imposes on those rights against the interests the
State contends justify that burden, and consider the extent to which the
State's concerns make the burden necessary. Regulations imposing severe
burdens on plaintiffs' rights must be narrowly tailored and advance a
compelling state interest. Lesser burdens, however, trigger less exacting
review, and a State's important regulatory interests will usually be enough
to justify rcasonable, nondiscriminatory restrictions. No bright line
separates permissible clection-related regulation from unconstitutional
infringements on First Amendment freedoms.

Id. at 358 - 359 {internal quotation marks and citations omitted).
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Representative Bill Stoltze
February 25, 2010
Page 3

Prete v. Bradbury, 438 F.3d 949 (9th Cir. 2006),’ it simply "prohibits one method of
payment." Id. at 962,

2. Can the legislature limit out-of-state contributions and expenditures for initiatives
in the same manner as for candidates?

No. Imposing contribution limits for ballot initiatives, or prohibiting or limiting out-of-
state contributions or expenditures made in support of or in opposition to ballot
initiatives, would likely be interpreted by a court as an unconstitutional burden on the
freedom of speech under the First Amendment to the Constitution of the United States,
and article I, section 5 of the Constitution of the State of Alaska.

Campaign finance laws have been found permissible under the First Amendment because
they address the problems of political corruption, and the United States Supreme Court
has deemed this a sufficient reason to restrict speech. See Buckley v. Valeo, 424 U.S. ]
(1976) (upholding, in large part, the constitutionality of the Federal Election Campaign
Act of 1971). However, campaign finance statutes that apply to initiatives and referenda
in the same manner as candidate campaigns have been overturned, since an expenditure
or a contribution made on behalf of an initiative campaign is not believed to pose the
same potential for corruption as does a contribution to a candidate. "Speech relating to
ballot initiatives (where quid pro quo corruption is not a significant danger) is entirely
protected." State v. Alaska Civil Liberties Union, 478 P.2d 597, 606 - 607 (Alaska
1999). "[B]allot initiatives do not involve the risk of ‘quid pro quo' corruption present
when money is paid to, or for, candidates." Buckley v. American Constitutional Law
Foundation, 525 U.S. 182 (1999), citing Meyer v. Grant, 486 U.S. 414 (1988), citing First
National Bank of Boston v. Bellotti, 435 U.S. 765, 786 (1978). Absent the threat of quid
pro quo corruption, a court is unlikely to support any limitation on contributions and
expenditures relating to an initiative no matter which state the contribution or expenditure
is made from.*

* In this case, an Oregon court upheld an initiative pay-per-signature prohibition using the
Timmons framework. The court examined the effect of the prohibition on (1) the pool of
petition circulators, (2) the cost of gathering signatures, and (3) the invalidity rate of the
signatures gathered. The court found that the prohibition did not severely burden
initiative sponsors' speech because it (1) did not limit the pool of circulators, (2) restrict
the size of the sponsors' potential audience, or (3) make it any less likely that the sponsors
would be able to gather the necessary number of signatures to place their initiative on the
ballot, and that this lesser burden was justified by the state's important regulatory interest
in preventing fraud and its appearances in its electoral processes.

* A federal law, 2 U.S.C. 441(e), already prohibits a foreign national, directly or
indirectly, from making a contribution or donation of money or other thing of value in
connection with a federal, state, or local election.
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Representative Bill Stoltze
February 25, 2010
Page 4

3. Does CSSSHB 36(JUD)'s public hearing requirement create a constitutional issue?

The bill's public hearings requirement would present a constitutional problem if it
burdened the First Amendment rights of an initiative proponent or an initiative opponent.
However, nothing in the provision appears to either burden the speech of an initiative
supporter or opponent.

The bill requires the licutenant governor, or a designee of the lieutenant governor, to hold
two or more public hearings concerning the initiative in each judicial district of the state.’
Each hearing must include the written or oral testimony of one supporter of the initiative
and one opponent of the initiative. No initiative proponent or opponent is required to
appear. The hearings provide an opportunity for the public to hear testimony from a
person supporting the initiative and a person opposing the initiative. Neither an initiative
proponent nor opponent is required to participate. If an initiative proponent or opponent
does desire to participate in a hearing held under the provision, the individual need not
bear the costs and difficulties of attending the hearings, because the provision allows for
testimony to be presented telephonically or in writing. No person's First Amendment
right to speak on an initiative is burdened by the provision's hearing requirement.

If you have further questions, please do not hesitate to contact me.

TLAB:pim:ljw
10-073.plm

* There are four judicial districts in the state.



ALASKA STATE LEGISLATURE

REPRESENTATIVE KYLE JOHANSEN
MAjJoRITY LEADER

SPONSOR STATEMENT — HOUSE BILL 36
Version C.A

Alaska’s lawmaking process is highly public and strives to be transparent. Shown by the
passage of an omnibus ethics bill in 2006, Alaskan voters want to know who is contributing to
candidate campaigns. Initiative-created law has the same authority and effect as law created
by elected officials; therefore voters should be allowed to know who is making law through the
initiative process. House Bill 36, also known as the Open and Transparent Initiative Act (OTIA),
seeks to identify people and/or groups who financially contribute to initiative campaigns by
requiring disclosure earlier in the process than is currently required. These guidelines are
similar to those imposed upon elected officials. In addition, OTIA mandates that the
Lieutenant Governor hold at least 2 public hearings in each judicial district (8 hearings total)
and requires signature-gatherers to carry a full copy of the proposed initiative so potential
signers have the opportunity to read all of the language rather than a short summary.

Initiative committees in Alaska are not held to high enough disclosure standards. There are
loopholes in the current disclosure process that allow groups to hide contributors. There is a
lack of public hearings and input. These shortcomings are not acceptable, and the Open and
Transparent Initiative Act seeks to close these loopholes, repair the initiative process, and
restore the faith of Alaskans in our election process.

Session: State Capitol, Juneau, AK 88801-1182 « (807) 465-3424 « Fax (907) 465-3793
Interim: 50 Front Street, Suite 203, Ketchikan, AK 99901 « (907) 247-4672 « Fax (907) 225-8546
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ALASKA STATE LEGISLATURE

REPRESENTATIVE KYLE JOHANSEN
MAJORITY LEADER

SECTIONAL ANALYSIS — HOUSE BILL 36
Version C.A

Section 1, Requires an individual, person, non-group entity, or group that contributes a total of
$500 or more to a group organized for the principal purpose of influencing a bill
proposed for inclusion on the ballot as an initiative under AS.15.45.020, to report the
individual’s, person’s, non-group entity’s, or group’s contribution or contributions on a
for prescribed by the Alaska Public Offices Commission (APOC) not later than 30 days
after the contribution is made.

Section 2. Provides that each person other than an individual shail register with APOC before
making an expenditure in support or opposition to a proposed initiatives bill filed with
the lieutenant governor under AS 15.45.020.

Section 3. Requires a group to include the name of an initiative in the name of their group if they
intend to spend more than 50 percent of their funds towards a single initiative on the
ballot.

Section 4. Expands the meaning of “proposition” under AS 15.13.065(c) to include an initiative

proposal application filed with the lieutenant governor under AS 15.45.020.

Section 5. Conforms subsection AS 15.13.110 (e] to the enhanced initiative reporting requirements
found in the bill's section 6.

Section 6. Establishes new reporting requirements for initiative committees, persons, groups, or
non-group entities making certain contributions or expenditures in support or
opposition to an initiative proposal application filed with the lieutenant governor under
AS 15.45.020 or an initiative that has been approved for placement on the ballot.

Section 7. Expands the definition of “contribution” applicable to state election campaigns to
include certain purchases, payments, promises, or obligations to pay, loans or loan
guarantees, deposits or gifts of money, goods, or services for which a charge is
ordinarily made that is made for the purpose of supporting or opposing an initiatives
proposal application filed with the lieutenant governor under AS 15.45.020. -

Session: State Capitol, Juneau, AK 99801-1182 + (907) 465-3424 « Fax (907) 465-3793
Interim: 50 Front Street, Suite 203, Ketchikan, AK 99901 - (907) 247-4672 - Fax (907) 225-8546
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Section 8.

Section 9.

Section 10.

Section 11.

Section 12.

Section 13.

Section 14.

Section 15.

Section 16.

Expands the definition of “expenditure” applicable to state election campaigns to
include certain purchases or transfers of money or anything of value, or promises or
agreements to purchase or transfer money or anything of value, incurred or made for
the purpose of supporting or opposing an initiative proposal application filed with the
lieutenant governeor under AS 15.45.020.

Changes the definition of group to include those organized to file an initiative proposal
application under AS 15.45.020.

Echoes 15.45.040 in saying that if an initiative is not confined to a single subject, it will
not be certified for the ballot.

Requires that each initiative petition contains a copy of the proposed initiative bill.

Requires that the Lieutenant Governor {1) hold hearings in each judicial district of the
State and (2) provide reasonable notice of each public hearing. Provides a time frame
for the Lieutenant Governor to hold public hearings, which is after the measure is to
appear on the ballot and at least 30 days prior to the election.

Requires an election pamphlet to be prepared and mailed to each household for any
special election at which a ballot proposition is scheduled to appear on the ballot.

Provides that an election pamphlet for a special election at which a ballot measure is
scheduled to appear on the ballot shail contain (1) the full text of the measure, (2) the
ballot title and summary of the proposition, (3) a statement of the costs to the state of
implementing the law proposed in the initiative, {4} a neutral summary of the
proposition, (5) statements submitted that advocate voter approval or rejections of the
proposition not to exceed 500 words, and {6) any additional information on voting
procedures that the lieutenant governor considers necessary.

Requires a standing committee of the legislature review initiatives that the lieutenant
governor has approved for placement on the ballot.

Provides that the provisions of the Act apply to an initiative proposed by filing an
application with the lieutenant governor under AS 15.45.020 on or after the effective
date of the Act.
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ExEcuTIivE SUMMARY

On December 7, 2001, the Nationat Conference of State Legislarures assembled a task
force to review the growing use of initiatives and referendums around the country and to
examine their effect on representative democracy at the state jevel,

The Initiative and Referendum Task Force found that opportunities for abuse of the process
outwelgh Its advantages and daes not recommend that states adopt the Injtiative process If
they currently da not have ane,

The task force also developed recommendations that would enable initlative states to make
thelr processes more representative. For states that are Entent upon adopting an initlative
process, the task force offers a set of guidelines to enhance the process and to avold many of
the pitfalls currently experlenced by the Initlative states, The task forco urges such states to
consider glving preference to a process that encoursges cltlzen participation without enaet-
ing specific constitutional or statutory language—specifically, the advisory initiative ar the
general policy Initiative.

The 34 recommendations contained in this report acknowledge that the Inltlative pracess
has outgrown the existing Taws that govern it,  After listening to expert testimony from a
wide varlety of witnesses and complling data from all 50 states, the task force concluderd
that the inltiative has evelved from its early days as s grassroots tool to enhance representa-
tlve democracy Into a tool that too often Is expioited by speclal interests, The Initiative
lacks critical elements of the legislative process and can have both intended and unin-
tended effects on the abllity of the representative democratic process to comprehensively
develop policies and priorities. .

As a result, the task force suggests that initiative states refarm drafting. certification, signa-
ture-gathering and financlal disclosure statutes; adhere to single subject rules; and Improve
practices regarding voter education. It also recommends thet Initlatives be allowed only on

genera] election ballots.

It is the task force’s intent that the discussion and adoption of the reforms In this report
lead to 3 more thoughtful lawmaking process, improve Interaction between Initiative pro-
ponents and legislatures, and uitimately produce better public policy and reinforce repre-
sentative democracy.

Natlenal Conference of State Legislacures
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"TASK FORCE RECOMMENDATIONS

The following 34 recommendations were adopted unanimously at the final meeting of the
NCSL Initlative and Referendum Task Force in Denver, Calorado, on April 26-27, 2002.

The task force does not recommend that states that currently do not have an Initiative
process adopt one. The task force belleves that representative demacracy Is more desirable
than the Initlative, The disadvantages of the initiative as a tool for policymaking are many,
and the opportunities for abuse of the process outweigh its advantages. However, If a state
is Intent upon adopting an inltiative process, the first four recommendations lay out the
task force’s view of an effectively structured process.

The remalning recommendations deal with specific elements of the Inltlative process and are
Intended &5 guidelines to Improve existing procedures. The task force believes that the adop-
tion of these recommendations will improve the inltiative process to the benefit of both state
government and voters and will result In Impraved public policy making via the !nitlative.

General Recommendations Regarding the Initiative Process

Recommendation L.1: States that are consicering adapting an initlative process should
glve proference to one that encourages citizen pacticipation without enacting specific con-
stitutional er statutory language, Specifically, states shouid conslder:

A. First, adopting the advisory Intistive; or
B. In the akernative, adopting the general policy initfative,

Recommendation 1.2: If states wish to adopt an Initiative process and neither the advisory
initlative nor the general policy initlative are adopted, they should adopt an Indirect Initia-
tive process.

Recommendation 1.3 IF states adopt a direct Initiatlve process, they should adopt only a
ftatutary [nitiative process, not a constitutional amendmant Initiative process.

Recommendation 1.4; If states adopt a constitutional amendment initiative process, they
also should adopr a statutory initiative process.

Involving the Legislature in the Initiative Process

Recommendation 2.1: States that currently have a direct inltlative process should consider
adopting an Indirect process as well, and provide incentives to encourage Its use.

Nattonal Conference of Stace Leglstatures
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Recommendation 2.2; After a specified percentage of signatures has been gathered for an
initiative petition, the leglslature should provide for public hearings on the Intistive pro-
posal.

Recommendation 2.3: When appropriate, the legislature should place an alternative legls-
lative referral on the ballor with an Inidative that appears on the ballot,

The Subject Matter of Initiatives

Recommendation 3.1: States should encourage the spansars of initlatves to propose them
as statutory inltiatives when possible, rather than as constitutional amendments.

Recommendation 3.2: States should adopt the single subject rule to enhance clarity and
transparency In the initlative process.

Recommendation 3.3; If an Initiative measure Is rejected by voters, states should prohibit
an ldentical or substantially simllar initfative measure from appearing on the ballot for 2
specified period of thme,

The Drafting and Certification Phase

Recommendation 4.1; States should require a review of proposed inltiative language by
either the legislature or @ state agency. The review should Include non-binding suggestions
for improving the inltiative’s technical format and content, and should be considered pub-
lic information.

Recommendation 4.2: States should require the drafting and certification of a ballot title
and summary for each initlative proposal. Ballot titles must identify the principal effect of
the proposed Initiative and must be unbiesed, clear, accurate, and written 5o that a “yes

vote changes current law,

Recommendation 4.3; States should require the drafting of a fiscal Jmpact statement for
each initiatlve proposal. The statement should appear on the petitian, in the voter infor-
ratlon pamphlet, and on the ballot.

Recommendation 4.4: States should establish a review process and an opportunity for
public challenge of techniral matters, ncluding adherence to single subject rules, and
ballot title, summary and fiscal note sufficiency, to be made prior to the signature-gather-

ing phase,
The Signature Gathering Phase

Recommendation 5,1: States should require that Initiative proponents file a statement of
organization as 2 bailot measure committee prior 10 collecting signatures, States should
vold any slgnature that {s gathered before a statement of organization Is fled.

Recommendation 5.2 States should provide for safeguards against fraud during the signa-
ture gathering process. Safeguards should include:
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Tosk Ferce Recomemendattons

A, Prohiblting the giving or accepting of money or anything else of value to sign or
not sign a peticion,
Requiring a signed oath by clrculators, stating that the clrculator witnessed each
signature on the petitlon and that to the best of the clreulator’s knowledge, the
signatures are valid,

C. Requiring circulators ta disclose whether they are paid or volunteer.

Recommendatlon 5.3; States should provide for an adequate but lmited time period for
gathering signatures. The deadline for submission should sliow a reasonable time for veri-
ficatlon of signatures bafore the ballot must be certifled.

Recommendation 5.4: States should establish a limit on the length of time that verified
signatures are valid,

Recommendation §.5: States should require a higher number of signatures for constitus
tional amendments than Is required for statutory initiatives,

Recommendation 5.6: To achieve geographical representatlon, states should require that
signatures be gathered from more than one area of the state.

Recommendation 5.7: Each state should establish a unlform process for verifylng that the
required number of valid signatures has been gathered. '

Voter Education

Recommendation 8.[: States should provide to the public @ manual describing the Initla-
tive and referendum process,

Recommendation 6.2: States should encourege public education and discussion about
measures on the ballot,

Recommendation 6,3: States should produce and distrlbute a voter Information pamphlet
containing information about each measure certified for the ballot,

Recommendation 6.4: In addition to a printed voter Information pamphlet, states should
consider alternative methods of providing informatlon on ballot measures, such as the
Internet, videa and audio tapes, toll-free phore numbers, and publication in newspapers.

Financial Disclosure

Recommendation 7.1: States should require financial disclosure by any Individual or orga-
nization that spends or collects money over a threshold amount for or agalnst a ballot
measure,

Recommendation 7.2: After a title has been certified for an Initiative measure, states should
require that proponents and opponents of the Initlative measure file 2 statement of organi-
zatlon as a ballot measure committee prior to accepting contributions or making expendi-
tures.
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Recommendation 7.3 States should make the disclosure requirements for inltfative cam-
palgns conslstent with the disclosure requirements for candidate campaigns.

Recommendation 7.4: States should prohibit the use of public funds or resources to sup-
port or oppose an Inltiative measure, This should not preclude elected public officials from
making statements advocating their posltion on an initiative measure.

Voting on Initiatives
Recommendation 8.1: States should allow inftiatives only on general election bellots.

Recommendation 8.2: States should adopt a requirement that creates a higher vote thresh-
old for passage of 2 constitutional amendment initiative than for passage of a statutory
initlative,

Recommendation 8.3: States should require that any initietive measure that imposes a
speclal vore requirement for the passage of future measures must Hself be adopted by the

same special vote requirement.

Recommendation 8.4: States should ensure that statutory inltiative measures requlire the
same vote threshold for passage that is required of the legislature to enact the same type of
statute,

Recommendation 8.5: States should adopt a procedure for determining which initiative
measure prevalls when {wo or more initiative measures approved by voters are in conflict,
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INTRODUCTION

Initative and referendum operated quietly In the background of state politics for much of
the 20" century, but during the last decade, it has come back inta vogue, More initiatives
are clrculated, more make it to the ballot, and mare money is spent in the process than ever
before. Cansider the numbers: 183 statewide votes on {nitlatives in the 1970s, 253 in the
18805, and 383 in the 1990s, more than double the total from the 1970s. California
alone accounts for 130 of the total 819 measures during that 30-year pertod; Oregon can
claim 107, Between them, these two states account for nearly 30 percent of all Initlatives
from 1870 to 1989. Tt 1s no wonder that people in Callfomta and Oregon are beginning to
volce concerns about the indtiatlve process. '

Initlative advocates say the resurgence of the initiative s good for states—It means cltizens
are using it as a toof to implement new laws and reforms that the legislature 1s unable or
unwiiling to enact. Besides accomplishing policy change, supporters also say that Inita-
tives increase citizen Involvement with government-—people are not only more aware of
state polley lssues, but they are also more likely to vote. For these reasons, movernents have
begun to establish an Initlatlve process In some of the states that currently do net have such

& process.

However, in some states where the Initiative is heavily used, there {s growing public fruscra-
tlon with injtiatives, and some people are beginning to speak out agalnst the process.
Legislatures are struggling to fnd ways to provent fraud in the signature-gathering process;
disclose information about who pays for inltiative campaigns; and add flexibility te the
process to accommodate more debate, delfberation and compromise than pressntly extsts.
Equally concerning to many Is the disadvantage that, unlike our legislatures’ process of
representative government, declslons made through the initfative process do not provids an
opportunity to accommodate minorlty interests, Most Importantly, Initiatives ask voters
to make simple yes-no decislons about complex Issues without subjecting the Issue to
detalled expert analysis and without asking voters to balance competing needs with limited
resources. In shar, the initiative affects the ability of representative democracy to develop
policles and priorities In a comprehensive and balanced manner.

The problems with the Inltiative process are not easy to solve far a number of reasons. The
courts have made tr difficult to regulate both petition clrcutators and inltiative campaign
finance, and almost any reform can be a diffleult political issue because proponents of the
initlative generally are hostle 1o legislative attempts to change the process.

Nadonst Canference of State Legislatures
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Initiative and Referendum tn the 2)st Century

The initative Is a vitsl and popular part of democracy I half the stares {refer co appendix
A Tor a list of initfative states), but it Is clear that the initiative has outgrown the existing
state laws governing it. NCSLs Initiattve and Referendum Task Force set out to first gather
the facts and data necessary to paint an accurate picturs of how the initiative process works
In each state. It identified and focused on problems in the process, then constdaered ways
that the process might be made more open and flexible. The task force feels strongly that
the changes it recommends in the initiative process would equally benefit both voters and
the legislative process, and that, In the end, a reformed inftiative process might produce
better public policy,

The task force met three times durlng 2 five-month period. Meetings were held on;

*  December 7-8, 2001, In Washington, D.C,;
February 8-9, 2002, in Washington, D.C.; and
*  April 26-27, 2002, in Denver, Colorado.

The task force took great care to ensure that it heard testimony from experts and activists
on 2 wide array of issues and from as many polnts of view as possible. Presenters Included
both supporters and critics of the Initiative process, citizens who use the Initiative process,
and election administrators. The experts who testified before the task force were:

David Broder, Washington Past, Washington, D.C.:

Lots Court, Save our Constitution, Colorado;

Neal Erickson, Office of the Secretary of State, Nebraska;

Wayne Pacelle, Humane Society of the United States, Washington, D.C.;

John Perez, Speaker's Commission on the Caltfornia Initiative Process, Callfornia;
Hanorable Joe Pickens, State Representative, Florida;

Larry Sokol, Speaker’s Commission on the California Initiative Process, California;
M. Dane Waters, Initiative and Referendum Institute, Washington, D.C.: and
Joseph F. Zimmerman, State Unlversity of New York-Albany, New York.

In addition to the experts who testifled before the task force, the task force members them-
selves are experts on the Initfative process. The perspectives and suggestions that each
member brought to the table contrlbuted to the extensive body of knowledge the task Force
developed about how the initiative works around the country. Finally, the tesk force also
relied on a wide array of written materials on the inltiative process. These include reports
from earlier initiative reform commissions and task forces, and the many books and aca-
dernlc papers that are listed In appendix B and in the reference section of this report.

The task force adopted 30 recommendations for legislatures In the initiative states that are
seeking guidance on how thelr initiative process might be improved. Four additiona) rec-
ommendations are meant for states that may be thinking about adopting an Initlative
process. Although the task force does not recommend that non-initiative states adopt such
a procedure, these four recommendations are offered far those states that have, nonetheless,
made the decision to go forward.

All the recommendations were based on 2 set of observations and conclusions about repre-
sentative and direct democracy that were adopted by the task force at its first meeting.
These principles reflect the task force members' belief that It is Important to carefully
bslance the pure democratle impulse of the Initfative with the deliberative, consensus-
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bullding practices of representatlve democracy. [t also is the belisf of task forcs members
that the edoption of this set of recommended reforms by initlative states will lead to a more

thoughtfu! lawmaking process, improved Interaction between Inltiative proponents and
legislatures, and ultinately, better public policy.
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OBSERVATIONS AND CONCLUSIONS ABOUT
REPRESENTATIVE AND DIRECT DEMOCRACY

Adopted by the NCSL I&R Task Force on April 27, 2002

We offer in the following observations regarding representative and direct demaocracy.
1. Representative democracy Is the foundation of Amerlcas system of government.

2. Representative democracy has provided a stable and flexible system of government that
has served America well for more than 200 years.

3. Direct democracy, as envisioned in the inltiative and referendum systeny, was first
Instituted as a check on representative democracy, It was meant to enhance representative
government, not to superceds or abolish it.

4, As intended by lts founders, the initiative and referendum process was meant to give
cltizens a toal to bresk what they percelved as the hold of special Interests over some

stete legislatures.

5. In most of the 24 states where it exlsts, the Initiative is a popular part of the lawmaking
process,

6. The inittative brings to the fore Issues that may not receive Jegislative attention or final
actlon and engages citlzens In a debate of Important public policy issues,

Based an these observations, we draw the following conclusions about direct democracy.

1. The initlative has evolved from its early days as a grassroots tool to enhance representative
government. Today. it {s often a tool of special interests.

2. The Initlative process, as it exists today, lacks some of the critical elements of the
representative system of government, including debate, deliberation, flexibility,
comipromise and transparency.
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3, The Initiative process does not involve all the checks and balances that representative
gaovernment does.

4. The Initiative can affect the ability of representative democracy to develop policies and
priorities in a comprehensive and balanced manner,

5. As the Inltlative process and the way it Is used have evolved over time, a review of the
laws governing it Is mericed.

Natanal Conference of Stste Leghiatures
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Banning Payment-per-Signature for Initiative Petition Circulators
Updated May 28, 2008

It is common for initiative Sponsors {0 pay circulators on a per-signature basis to gather petition
sighatures. Payments typically range from $1 to $3 per signature, and occasionally are as high as
$10 per signature. Critics argue that this encourages fraud—since a circulator who collects more
signatures will eam more money, circulators who are paid per signature ars more likely to
commit acts of fraud such as forging signatures or misrepresenting the content of the petition in
order o encourage people to sign,

Presently, six states (Montana, Nebraska, North Dakota, Oregon, South Dakota and Wyoming),
have laws which ban initiative sponsors from paying petition circulators per signature, Instead,
they may pay a flat fee or an hourly salary, These laws have been challenged in the courts with
mixed results. North Dakota and Orogon’s provisions have been upheld by the U.S. 9% and 8
Circuit Courts, respectively, However, similar provisions in Idaho, Maine, Mississippi, Okio and
Washington were held unconstitutional by federal district courts. The Ohio case was upheld by
the U.S. 6™ Circuit Court of Appeals in March 2008, '

Montana (MCA §13-27-102(2)(b))
“A person gathering signatures for the initiative, the referendum, or to call a constitutional
convention...may not be paid anything of value based upon the number of signatures gathered”

(2007 Mont. Laws, Chap, 481)

Nebraska (NRS §32-630(3)(2))
No person shall pay a circulator based on the number of signatures collected.

{2008 Neb. Laws, L.B, 39)

North Dakota (N.D. Cent, Code §16. 1-01-12(11)

“It is unlawfu] for a person to...[play or offer to pay any person, or receive payment or agree to
receive payment, on a basis related to the number of signatures obtained for circulating an
initiative, referendum, or recall petition. This subsection does not prohibit the payment of salary
and expenses for circulation of the petition on a basis not related to the number of signatures
obtained, as long as the circulators file their intent to remunerate prior to submitting the
petitions...”

Upheld in 2001 by the U.S. 8" Circuit Court of Appeals, Initiative & Referendum Institute v.
Jaeger,

Oregon (Or. Const, Art. IV §1b)

“It shall be unlawfu! to pay or receive money or other thing of value based on the number of
signatures obtained on an initiative or referendum petition. Nothing herein prohibits payment for
signature gathering which is not based, either directly or indirectly, on the number of signatures




obtained, [Created through initiative petition filed Nov, 7, 2001, and adopted by the people Nov.
5,2002]"
Upheld in February 2006 by the U.S. 9 Circuit Court of Appeaks, Prete v. Bradbury.

South Dakota (new section added to §12-13 during the 2007 legislative session, HB 1 [56)

No person may employ, reward, or Compcensate any person to circulate a petition for an initiated
measure, referred law, or proposed amendment to the South Dakota Constitution based on the
number of registered voters who si gned the petition, Nothing in this section prohibits any person
from employing a petition circulator based on one of the following practices:

(1) Paying an hourly wage or salary;

(2) Establishing cither express or implied minimum signature requirements for the petition
circulator;

(3} Terminating the petition circulator's employment, if the petition circulator fails to meet
certain productivity requirements; and

(4) Paying discretionary bonuses based on reliability, longevity, and productivity.

Any vialation of this section is & Class 2 misdemeanor.

Wyoming (Wyo. Stat. §22-24-125)

“A circulator of an initiative or a referendum petition or person who causes the circulation of
an initiative or a referendum petition may not receive payment for the collection of signatures if
that payment is based upon the number of signatures collected. Nothing in this section prohibits
a circulator of an initiative or a referendum petition or a person who causes the circulation of an
initiative or a referendum petition from being paid a salary that is not based upon the number of
signatures collected.”

Dollar-Amonnt Limitations on Payment per Signature

Iﬁ Alaska, circulators may not be paid more than $1 per signature (AS §15.45.110(c)).

Source: National Conference of State Legislatures
May 2008

For more information, contact Jennie Drage Bowser at 303-856-1356,
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Held Unconstitutional:

Idaho
Held wnconstitutional in 2001 by a U.S. District Court. Idaho Coalition United for Bears v,
Cenarrusag.

Maine (Me. Rev. Stat, tit. 21-A §904-A (REPEALED))
Held unconstitutional in 1999 by the U.S. District Court of Maine. On Our Terms 97 PAC v.
Secretary of State of State of Maine.

Mississippt (Miss. Code Ann. §23-17-57(3))
Held unconstitutional in 1997, Term Limits Leadership Council v. Clark, 984 F.Supp, 470 (S.D.
Miss. 1997)

Ohio (Ghio Code §3599.111)

Made it a felony to pay petitioners in any manner except upon their time worked.

Declared unconstitutional on December I, 2006 by a U.S. District Court Judge. Citizens for Tox
Reform v. Deters, 1:05-¢cv-212 (1 Cincinnati). Upheld by the 6™ Circuit Court of Appeals in
March 2008.

Washington (REPEALED)
Held unconstitutional in 1994 by a federal district court, LIMIT v. Maleng.

Source: National Conference of State Legislatures
May 2008

For more information, contact Jennie Drage Bowser at 303-856-1356.
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7 BY, JENNIE DRAGE BOWSER

nie of the little-noticed stories of the

2008 ¢lection was the escalating tug.

of-war between legistaturas and activ-

ists over the rules governing the citi-
zen initiative process.

The struggle has amped up dramatically
since the 2006 election, Legislatures in the
24 sintes that allow initiatives have shown 8
keen interest in improving the process ever
since the use of the citizen petition to place
issues on the ballot skyrocketed in the 1990z,
And recont legislative activity has been
higher than ever before.

States hove passed about double the num-
ber of bills addressing the initiatlve progess n
the 2007-2008 biennium (2 total of 47 so far,
with leglsiatures still in session in a handful
of states) compured 1o the previous two bien-
nia (22 in 2005-2006 and 32 in 2003-2004).

Why the heightened Interest?

‘The process has changed tremendausly
{n the past two decades, The initlative
“industry”—individuals and firms that
make & living from the initiative process by
researching and drafting praposals, gather-
ing signatures ar campaigning for or against
initiatives—has exploded. The average nom-
ber of initiatives on ballots natfonwida hes
doubled from 31 a year in the 1970s to 62

a year in the 2000s. And laws goveming the

process haven't kept pace.

Some state laws, for example, do not spec-
Ify which offlcial has the authority to investi-
gate and prosecute abuses, while others lack
the capacity 1o verify that circulators moet
the lega] qualifications.

Colorado Representative Andy Kerr was
one of the ¢o-sponsors of an unsuccessful
referendum on the 2008 ballot that would
have made qualifying constitutional initia-
tives harder, but stetutory initiatives easier.

REPRESENTATIVE
ANDY KERR
COLORADD

Jinne Drage Bowser (s NCSL's expert on ballot measures,

He sees flaws in the initlacive process, par-
ticularly in 2 state that had more measures on
the batiot in 2008 than any other state,

“Citizens have 2 lot of pawer to change
and propose laws and constitutional amend-
ments,” he szys, “But the way the process is
set up in Colorado, our constitution can be
changed frequently withont these amend-
ments being fully vatted first.”

HARD SELL

It iy difficuls, however, for lepislanres to
limit the number of inltiatives qualifying for
ballots, and whether or not they should is a
controversial question, Increasing the num-
ber of signatures required, tinkering with
tirne limits and restricting the ubject matter
invglves amending state constitutions, Ang
that requires voter approval.

[tisn’t always easy to convince voters that
changing the process is a good idea, a5 Kerr

£ 4 1S T,

learned in November.

Making the process more difficult rarely
slows down well-funded petition efforts that
can afford to hire and pay an army of circula-
tors, It's the grassroots efforts, which depend
on volunteers, that suffer from higher sig-
nature thresholds and shorter petition time-
frames,

Details of the process in state law are what
legislatures ean, and with increasing fre-
quency do, change without voter approval.
States have clarified rules for petition for-
mafs, restructured timelines to aliow for the
2dded administrative burdens of processing
a high volume of petitions, and spelled out
more cleariy the proccdores for evaluating
and counting signatures. Voter education is
an area ripe for reform, too, particularly as
technological advances meke it eagier to use
multimedia and multi-lingual approaches to
explain measures on the ballot,

FINGE LLAISLATURES IRKUANY 2004
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SIGNATURE-GATHERING FRAUD

Along with the explosion in the number
of initiatives i3 the issue of fraud. The courts
removed at least half 8 dozen measures from
the ballet in 200§ for decait in gathering slz-
natures, In 8 Montana case, & court wrote that
the "signature-gathering process was perme-
&igd ... by & pattemn of decelt, fraud and pro-
cedural noncompliance.”

Specific instances of fraud in Montana,
Nevada and Oklahoma {ncluded circulators
who opened the phone book and forged the
signatures of listings onto their petitions.
Others Inserted carbon paper and a second
petition beneath the one they asked voters to
sign, thns obtalning a signature o another
petition without the signer’s knowledge, One
circulator tald voters they needed to sign in
three different places if they supported the
issue, In reality, they were unwittingly sign-

Ing thres separste petitions, And accusations
of eirculators who misrepresent or conceal
the content of their petition zre common.

Kristina Wilfore is exccutive director of
the Ballot Initiative Strategy Center, which
serves ay a clearinghouse for progressive bal-
lot measures. She says policing the process
is tough,

“Part of the problem is that the state offi-
cials in cherge of walching over the pro-
¢ess aren't equipped, funded or modernized
enough to catch the few bad apples that are
responsible for the vast majority of what
eventually gets on the ballot,” she says.

Wilfore says that it was only g fow years
zgo that she began to hear zhout extreme
abuses in the process by 2 handful of signa-
ture-gathering companies.

Signature-gathering is now dominated by
a few profossional firms that hire people who
makse 2 living moving from state to state, In

more than one initlative state, they are not
required to register, That means they cannot
be identified or prosecuted for freud becanse
Sigmatures can't be traced to particular cirpu-
lator. Wilfore calls the signarure-gathering
process “one of the most neglected areas™ of
the initiative process when it comes to state
laws and regulations.

Efforts to curb abuse include new laws
1o ban paying signature gatherers on e per-
sigoature basis, and instead require an hourly
wage. Six states now prohibit payment-per-
signature, with thres of those laws adopted
in the 2007-2008 tegisiative session. Other
new laws require circulators to offer people
a chance to read the proposal in full before
signing, set age and residency requirements
for circulators, and apply criminal penaltics
for forgeries and fraud in knowingly submit-
ting & petition with invalid signstures.

ACTIVISTS STRIKE BACK
Initiative supporters arc rarely happy when
the legisiature enects changes that add to the
cost or complexity of the initiative process.
In some states, they have fought back by try-
ing to got measures on the ballet that would
make the initiative process easier,
But voters don’t necessarily support them,
In 2006, Colorado voters rejected Amend-
ment 38, an initfative that would have sig-
nificantly veduced regulation of the initia.
tive process, And petitions easing regulation
of the initiative process were circulated but
failed to quelify this year in Arizons, Mas-
sachuseits, Oregon and Washington,
Legislatures started calling for reform of
the inltiativo process in the carly 2000s, It's
1ot just state legislatures that are calling for
reform these days, however, Cities and aca~
demic groups and even pro-initiative groups
have joined the call for change.

Given the number of injtiotives on state-
wide ballots over the past two decades, it's
clear the initiative s not going away. It will
continue to be a vibrant process in most of
the states that sllow it. But it’s up to legisia-
tures to ensure the process promotes ethical
behavior among those involved, and that the
rules surromnding it allow for as much tans-
parency and deliberation ss possible without
restraining a process whose popularity is not
likely to decline, {t's ot en casy task, and
is certain to be one that legistatures grapple
with well into the next decade, ~

JAMUARY 2008 $TATE CEQIRLATYRES
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. A cdrizen’s right to petiton their
government is a right reserved to the people
of Alaska granted by Arricle 11 of the Alaska
Stare Constitution. The concept of the
initiative is based on the principle of direct
demaocracy — the people’s ability to change
law and policy themselves rather than having
to do so through their elected representative.
This right is held so close to Alaskans, and
it is important to guard this process from
abuse,

In the past few election cycles, it has
become wildly apparent to Alaskans thar
their initiative process does not serve the
best interests of the people. Special interests
have hijacked the citizen’s initiative. Sources
of funds are hidden, Contribucor’s identities
are veiled. Alaskans deserve bereer. Alaskans
descrve an open and transparent process.

[ have introduced legislation that does
just that, House Bill 36 will make the
initiative process more open to the public,
including public hearings and more financial
disclosures.  The current laws governing
the initiative process are casy to skirt, and
spectal interests have used the system o their
advantage, 'The initiative process is a tool
that belongs co the people of Alaska, and as
such, it should be safeguarded from special
interests with self-serving goals.

The financial disclosure process for
initiatives is Aawed. It is casy for groups
to hide sources of money, and to the extent
thar the voters don’t even know about the
main funders behind an inidative undl the
election has come and gone.

This is completcly unacceptable, and
Alaskans should be outraged chat this has
been atlowed to occur.  Allowing financial
disclosure loopheles of this magnitude
undercut the integrity of owr initdative
process. House Bill 36 proposes changes
to fix these flaws and repair the leopholes,
House Bill 36 changes the datc of when
financial disclosures must begin. Rarther
than being able to collect money for months
and months before having to disclase the
source of funds, groups would have 10 begin
financial disclosures as soon as they file
their initial paperwork with the Lieurenant

(907} 276-0700

Governor's  office.  Although  iniciative
groups have to collecr a number of signatures
in different regions before officially being
declared a measure on the ballot, the groups
are still influencing public policy. Initiative
groups should be filing financial disclosures
as soon as they recelve their first red cent.

Signarure gacherers are an instrumental
partof the initiarive process. They collect the
constitutionally-required signatures necessary
to qualify initatives for the ballot. We often
see them ourside of the grocery store or any
high-traffic zone. Their goal is to gather
signatures. Period. They arc often peid on
a commission basis, so chey are motivated 1o
gather as many signatures as possible. They
are not paid to answer questions or explain
issues. 1If signaturc patherers were paid on
an hourly wage basis, they would be more
open to take the time to explain the issue or
answer questions posed by voters. House
Bill 36 proposes thac signature gatherers
be paid on an hourly or salary basis so that
they wouldn’t be shuffling people as fast as
they can to make their dollar, Restricting
the use of per-signature commission is yet
another attempt to promote the sharing of
information so that voters can make the
most informed decision at the ballot box,

Public hearings arc a necessary and
essential part of the political process. Public
hearings are the venue where questions are
poscd, ideas are verted, and informardon
is freely shared. Public hearings are the
foundation of the lawmaking process. All
potential laws that govern our behavior, our
properry, and our interests are all vetted in
a public forum, righe? Wrong, There are
no public hearing requirements for ballot
measures, Laws created via the Legislature
and laws created via initiative are equal —
they ate che laws we are required to live by.
However, initiative-created law does not go
through a public process thar enables citizens
to ask questions, criticize, give suggestions,
or clarify issues.

Holding public hearings would greatdly
strengthen the initiative process because
they would provide more information to the
public, The public deserves to know the ins

December 2009 Resource Review

I Let’s fix Alaska’s ballot
initiative process

and outs of initiatives, jusc as the ins and outs
of legislation are hashed out in committee
meccings. House Bill 36 solves this problem
by requiring public hearings throughout
Alaska. Because ofthe geographical challenges
and dispersed population of our state, 2 toral
of ten public hearings are required, two
hearings per judicial district. These hearings
provide a public forum so voters can ask
questions, analyze the issues, and voice their
support or opposition. These public hearings
wor't cost the initiacive sponsors a dime; the
venue can be provided by the state, and if
initiative sponsors cannot afford to travel 1o
the different disuicts to participate in the
hearing personally, they can teleconference.
House Bill 36 provides a win-win situation:
more information provided to the public,
while not costing the ballot measure groups
anything bu their time.

In additon to the public hearing
requirement, House Bill 36 also requires
a standing commitree of the legislature to
review ballot measures. This does not allow
the legislature wo change the ballot measure
because that would be encroaching on a
citizen’s right to petition their government.
Instead, the legislative review allows another
public venue for questions to be asked and
concepts to be discussed. Also, the legislative
review provides a forum for the affecred
agencies to discuss how the proposed
iniciative would be administered.

The loopholes with the initiative process
have become apparent all over the counrry,
not just in Alaska. Abouc half of the states
in the Union have the initiatve process,
and many of those states are modifying
their initiative process with tighter financial
disclosures, public hearing requirements, and
restructuring signature-gathering methods,
These modifications are seen as ways to
reinforce the citizen jnitiative process —
to protect it — 1ot to impose onercus and
meaningless requircments.

Providing more informarion to the public
is the purpose of House Bill 36. There is no
fine print. There is no carch. House Bill 36
rerurns the power of the initative back ro the
rightful owners: Alaskans.
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ALASKA STATE LEGISLATURE

REPRESENTATIVE KYLE JOHANSEN
MAJORITY LEADER

12 April 2010

Senator Hollis French
State Capitol, Room 417
Juneau, Alaska 991

Re: House Bill 36

Dear Senator French,

House Bill 36, which focuses on Ballot Initiative Reform, is currently in the Senate Judiciary Committee.
We have sponsored this legislation to help bring more clarity to the initiative process, and to provide the
public with more information about initiatives. We see HB 36 as an Alaska solution to a problem that

has plagued the initiative states for year.

This letter serves a request to have HB 36 heard in your committee at your earliest convenience.

Regards,

Jé,“ K Od/mm‘ %/ | (PM L}(ﬂnd

Repr sentative Kylejp/(ansen Representativé Chalisse Repre\é\ﬁ)ta*caue Pegey Wlison

Session: State Capitol, Juneau, AK 99801-1182 « (907) 465-3424 - Fax (907) 465-3793
Interim: 50 Front Street, Suite 203, Ketchikan, AK 99901 « (907) 247-4672 » Fax (907) 225-8546
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