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Alaska State Legislature

House of Representatives

Representative Max F. Gruenberg, Jr.
Representative Jay Ramras

SPONSOR STATEMENT
HB 287 — UNIFORM ACT: PROPERTY INTEREST DISCLAIMER

“An Act relating to the adoption of the Uniform Disclaimer of Property Interests Act, and to the
disclaimer of property rights under the Uniform Probate Code.”

HB 287 is a comprehensive collection of rules outlining the types of property interests eligible
for disclaimer, the process by which property interests may be disclaimed, and the effect of a
disclaimer on the interest itself.

The Uniform Disclaimer of Property Interests Act was promulgated in 1999 and has already been
adopted in 16 other states. There do not appear to be any reported court cases construing this
Act. There have been several law review articles discussing the pros and cons of the Uniform
Act; Representative Gruenberg would be happy to provide copies of these articles to any
interested parties.
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EXPLANATION OF CHANGES

Changes between HB 287 and CSHB 287(JUD) (26-LS1300\S):

On page 2, lines 6 and 13 of HB 287, the word “explicitly” was removed.

Under proposed AS 13.70.030(b)(2) - page 2, lines 14-20 of the CS - the
original bill allowed for a disclaimer by a “natural guardian” on behalf of a
minor child. The proposed CS replaces the phrase “natural guardian” with “an
individual having legal custody of a minor child” to conform to language
typically used in Alaskan family law. An “individual having legal custody of a
minor child” is defined on page 10, lines 25-27.

Proposed AS 13.70.040(a)(3)(D) on page 3, line 29 through page 4, line 8,
provides a default rule for the disposition of a disclaimed property interest.
Under the original bill, the default rule was that the disclaimed interest would
revert to the benefactor; under the CS, however, the disclaimed interest would
instead pass by representation to the descendants of the disclaimant. This
change is made to conform to the national Uniform Act.

Stylistic changes were made on page 7, lines 3, 7, and 28, and page 8, line 4.

On page 9, line 1, the word “or” was added after “disclaimed;” to clarify that
the provisions under subsection (c) are disjunctive.

On page 9, linc 2, “non-judicial foreclosure” was added.

On page 10, lines 11-13, a scction regarding uniformity of application and
construction (proposed AS 13.70.150) was added to conform to the national
Uniform Act.

Under proposed AS 13.70.190(4) on page 10, lines 22-23, “an individual
having legal custody of a minor child” was added to the definition of
“fiduciary.”

Under proposed AS 13.70.190(6) on page 11, line 6, “a limited liability
partnership” was added to the definition of “person.”
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LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

MEMORANDUM January 28, 2010
SUBJECT: Sectional summary of HB 287 relating to the adoption of the

Uniform Disclaimer of Property Interests Act
{Work Order No. 26-LS1300\R)

TO: Representative Max Gruenberg
Attn: Gretchen Staft

FROM: ‘ %ﬁeresa Bannister
Legislative Counsel

You have requested a sectional summary of the above-described bill. As a preliminary
matter, note that a sectional summary of a bill should not be considered an authoritative
interpretation of the bill and the bill itself is the best statement of its contents.

Section . This bill section creates a new chapter dealing with the disclaimer of property
interests. This new chapter is based on the Uniform Disclaimer of Property Interests Act.

Sec. 13.70.010. States that AS 13.70 applies to the disclaimer of any interest in property.
It does not matter when the disclaimer was created.

Sec. 13.70.020. States that, unless displaced by this chapter, the principles of law and
equity apply. States that this chapter doesn't limit a person's right to waive, release,
disclaim, or renounce an interest in or power over property under another law.

Sec. 13.70.030. States that a person may disclaim, in whole or part, conditionally or
unconditionally, any interest in, or power over, property, including a power of
appointment. Allows the disclaimer even if there is a spendthrift provision, a provision
similar to a spendthrift provision, or a restriction, prohibition, or limitation on the right to
disclaim. Provides that a disclaimer is unconditional and not subject to medification or
revocation, unless the disclaimant expressty provides otherwise in the disclaimer.

Allows, if the fiduciary has court approval, a fiduciary to disclaim, in whole or part, any
interest in or power over property. Indicates that, without court approval, a fiduciary may
not disclaim, except under certain described circumstances, one of which involves natural
guardians. Indicates how to determine who is the natural guardian.

Describes the formal requirements for a disclaimer. The disclaimer must be contained in
a wniting, declare that it is a disclaimer, describe the interest or power disclaimed. be

State Capitol
Juneau, Alaska 99801-1182
Deliveries to: 129 6th St., Rm. 329
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signed by the person making the disclaimer, and delivered or filed as required by
AS 13.70.100. Indicates how the portion of property disclaimed by a partial disclaimer
may be described (e.g., fraction, percentage, amount, term of years, etc.).

Indicates when a disclaimer becomes irrevocable. States that a disclaimer is not a
transfer, assignment, or release.

Sec. 13.70.040. Establishes, except for disclaimers govemed by sec. 13.70.050 -
13.70.065 (relating to jointly held property, tenancies by the entirety, and trustee
disclaimers), four rules that relate to when a disclaimer becomes effective and how a

disclaimer passes.

A disclaimer takes effect when the instrument creating the interest becomes irrevocable,
or at the intestate's death, if retated to intestate succession. The disclaimed interest passes
according to a provision in the instrument that created the interest. If there is no
provision, the disclaimed interest passes under one of four listed alternatives. Establishes
how certain future interests take effect when there is a disclaimer of a preceding interest;
clarifies that the disclaimer does not accelerate the possession and enjoyment of a future
interest held by the disclaimant.

Sec. 13.70.050. Establishes rules for disclaiming interests in jointly held property.
Establishes what interest one surviving holder may disclaim on the death of another
holder of jointly held property. Indicates when the disclaimer takes effect. States that the
disclaimed interest passes as if the disclaimant predeceased the deceased interest holder.

Sec. 13.70.060. Allows for a disclaimer of a survivorship interest in property held as a
tenancy by the entirety. The deceased tenant's interest is considered to be an undivided
one-half interest. Indicates when the disclaimer takes effect. States that the disclaimed
interest passes as if the disclaimant predeceased the deceased cotenant.

Sec. 13.70.065. Addresses the situation of a trustee who is allowed, by court order or the
fiduciary instrument, to receive property into a trust. States that if the trustee disclaims
an interest that would otherwise have become trust property, the interest does not become

trust property,

Sec. 13.70.070. Establishes some general rules for disclaimers of a power of

appointment or other power not held in a fiduciary capacity. These rules relate to when
the disclaimer takes effect, and directs that the instrument creating the power be
construed as if the power expired when the disclaimer became effective.

Sec. 13.70.080. Indicates when disclaimers by persons who may or do receive an interest

in property through the exercise of a power of appointment take effect.
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Sec. 13.70.090. Indicates when a disclaimer takes effect if a frduciary disclaims a power
held in a fiduciary capacity. Indicates the conditions when the disclaimer may be
effective as to another fiduciary.

Sec. 13.70.100. Indicates how delivery of a disclaimer may be effected in general and in
listed specific situations.

Sec. 13.70.110. Indicates that a disclaimer is permitted unless barred under this section.
Permits a disclaimer even if the disclaimant is not solvent. States that a disclaimer is
barred by a written waiver of the right to disclaim. States that a disclaimer is barred if
certain listed events occur before the disclaimer occurs.

States that a disclaimer of the future exercise of a power held in a fiduciary capacity is
not barred by a previous exercise of the power. A disclaimer of the future exercise of a
power not held in a fiduciary capacity is not barred by the previous exercise of the power,
unless the power is exercisable in favor of the disclaimant.

A disclaimer is barred and not effective to the extent that the disclaimant is in arrears in
child support payments, or if the disclaimant is involved in a child support proceeding or
in a proceeding to establish paternity of matemity. Indicates that a disclaimer that is
barred by this section is ineffective. States that a barred disclaimer takes effect as a
transfer of the interest to the persons who would have taken the interest under this chapter
if the disclaimer had not been barred.

Sec. 13.70.120. Provides that a disclaimer or transfer is effective as a disclaimer under
this chapter if, as a result of the disclaimer or transfer, the disclaimed or transferred
interest is treated under federal tax law as never having been transferred to the
disclaimant. Provides that a tax-qualified disclaimer under 26 U.S.C. (Internal Revenue
Code} is subject to the time limits under 26 U.S.C., as amended, even though time limits
are not specified under this chapter.

Scc. 13.70.130. Provides for a disclaimer to be filed, recorded, or registered as required
or permitted by law if a transferring instrument (for the interest in or power over
property) is required or permitted by law to be filed, recorded, or registered. But a failure
to do this does not affect the disclaimer's validity as between the disclaimant and the
persons to whom the interest or power passes under the disclaimer.

Sec. 13.70.140. Generally provides that an existing interest or power may be disclaimed
after the effective date of this chapter if the time for delivering or filing the disclaimer
under law superseded by this chapter has not expired.

Sec. 13.70.190. Defines terms for the new chapter.

Sec. 13.70.195. Gives the chapter the short title of "Uniform Disclaimer of Property

Interests Act.”
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Section 2. Repeals AS 13.12.801, which is the current statute that deals with the
disclaimer of property interests.

If I may be of further assistance, please advise.

TLB:ljw
10-045.ljw
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ATTORNEY-CLIENT INFORMATION

November 30, 2009

Via email to: <Rep.Max.Gruenberg@legis.state.ak.us>
Representative Max Gruenberg

House District 20-—Anchorage

716 West.Fourth Avenue, Suite 350

Anchorage, AK 99501-2133

Re:  House Bill 201—Uniform Disclaimer of Property Interests Act

Dcar Representative Gruenberg:

Thank you for your interest in sponsoring the Uniform Disclaimer of Property Interests
Act. As you know, this act was initially introduced as House Bill 201 in the Twenty-Fifth
Legisiature by Representative LeDoux. Both Representative LeDoux and you asked our group to
review the bill and provide our comments. Our group consists of an informal group of estate and
trust attorneys who practice primarily in this area in Alaska. We have been working with the
Legislature over the past 12 years to make recommendations that will improve Alaska’s estate and

trust statutes.

We have reviewed House Biil 201 and various articles which have been written suggesting
certain changes to this uniform act. In addition, we have reviewed the recent changes to this
uniform act enacted by the State of Florida. It should be noted that of the 12 states which have

enacted this uniform act, ten states have enacted changes.

We have recommended the changes summarized below. These changes are contained in
“CS For House Bill 2017, designated “25-LS0615\N (Bannister) 3/17/08”. These changes {rom
the uniform act are as follows:
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1. AS 13.70.030(a): Allows for conditional disclaimers;
2. AS 13.70.030(b): Requires court approval for a disclaimer by a fiduciary;

3. AS 13.70.030(b): Allows a(farent to disclaim for a minor child if the child
rcceives an interest because the parent has disclaimed;

4, AS 13.70.040(a)(3)(D): States that if the statute does not provide for an
alternative disposition for an interest or power of appointment disclaimed during
the benefactor's lifetime, the interest or power of appointment will revert to the
benefactor;

5. AS 13.70.040(b)(1): Clarifies that a disclaimed intercst is created at the death of
the benefactor or such earlier time, if any, that the benefactor’s transfer of the

interest is a completed gift for federal gift tax purposes;

6. AS 13.70.040(b)(2): Treats disclaimers of interests in revacable trusts the same as
disclaimers of interests in wilis;

7. AS 13.70.060: Adds a provision covering disclaimers of property held as tenancy
by the entirety;

& AS 13.70.110(a): States the majority rule that a disclaimer is permitted even though
the disclaimant is insolvent;

9. AS 13.70.110(f): States that a disclaimer of an interest or power over property 1s
barred and not effective to the extent that the disclaitmant is in arrcars in child
support payments.

10.  AS 13.70..120(b): Adds a notice that the Internal Revenue Code provides time
limits for qualified disclaimers;

il AS 13.70.190: Adds definitions; and
12. AS 13.[ENTIRE STATUTE}: A number of drafting clarifications are added.
Enclosed with this letter is a copy of “CS For House Bill No. 201, 25-LS0G15\N” and

Legal Services’ sectional summary, dated March 16, 2007. In our group’s opinion, this bill is
now ready [or reintroduction and passage. It will make a solid improvement to Alaska’s estate

and trust statutes,
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Thank you very iuch for your consideration of this legislation.

Sincerely,

R ,
Q%i—c,@a( /CL/’ Cq(..{(, C /

Pavid G. Shaftel

Enclosure: As stated
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Unif. Disclaimer of Property Interests Act 1999 Refs & Annos

Uniform Laws Annotated  orreinpicss
Uniform Disclaimer of Property Interests Act (1999) (Last Amended or Revised in 2006)

GENERAL NOTES

Page |

<The Uniform Disclaimer of Property Interests Act {1999), in its Prefatory Note, states that it replaces the 1978
Uniform Disclaimer of Property Interests Act, the 1978 Uniforms Disclaimer of Transfers by Will, Intestacy or Ap-
pointment Act, and the 1978 Uniform Disclaimer of Transfers under Nontestamentary Instruments Act, and will be
incorporated into the Uniform Probate Code to replace P § 2-5t1]. Uniforn Probate Conle § 2-X01 was replaced in
2002 by the Uniform Disclaimer of Property Interests Act (1999), which is incorporated into the UPC as Part 11 of
Article 2 (§§ 2-1101 to 2-1117).>

<See, also, the Uniform Disclaimer of Property Interests Act (1978).>

TABLE OF JURISDICTIONS WHEREIN ACT HAS BEEN ADOPTED

Statutory Citation

Jurisdiction Laws Effective Date
Arizona 2005, c. 195 8-12-2005 A.RS. §§ 14-10001 to 14-10018.
Arkansas 2003, c. 610 9-1.2003 A.C.A. §§ 28-2-201 10 28-2-220.
Delaware 2006, c. 302 6-27-2006 12 Del.C. §§ 601 to 617.
District of Columbia 2006, D.C. Law 3-2-2007 D.C. Official Code, 2001 Ed. §§ 19-1501 to 19-1518,
16-205
Florida 2005, c. 108 7-1-2005 F.S.A. §§ 739,101 t0 739.701.
Hawaii 2000, c. 43 7-1-2000 HRS §§ 526-1 to 526-16.
Indiana 2003,¢. 5 7.1-2003 West's A.LC. 32-17.5-1-1 to 32-17.5-10-1.
lowa 2004, c. 1015 3.29-2004 "™ I.CA. §§633E.1 to 633E.17.
Maryland 2004, c. 465 10-1-2004 Code, Estates and Trusts, §§ 9-201 to 9-216.
Massachusetis 2008, ¢. 521 7-1-2011 M.G.L.A. c. 190B, § 2-801.
Nevada 2007, ¢. 102 5-22.2007 N.R.S. 120.100 to 120.350.
New Mexico 2001, c. 290 7-1-2001 NMSA 1978 §§ 46-10-1 10 46-10-17.
North Dakota 2001, ¢. 301 8-1-2001 NDCC 30.1-10.1-01 to0 30.1-10.1-12.
Oregon 2001, c. 245 1-1-2002 ORS 105.623 to 105.649,
Virginia 2003, ¢. 253 3-16-2003 M7 Code 1950, §§ 64.1-196.1 to 64.1-196.15.
West Virginia 2002, ¢. 317 7-1-2002 Code, 42-6-1 10 42-6-19,

5% Date of approval.

DRAFTING COMMITTEE TO REVISE UNIFORM DISCLAIMER OF PROPERTY INTERESTS ACTS

HIROSHI SAKAIL 902 City Financial Tower, 28] Merchant Street, Honolulu, HT 96813, Chair

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works,
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: 1

2010 LEGISLATIVE SESSION Bill Version: HB 287
(H) Publish Date: 3/4110

Identifter (file name): HB287-LAW-CIV-02-26-10 Dept. Affected: Law

Title: An Act relating to the adoption of the Uniform Disclaimer of Property Interests RDU Cvil

Act, and to the disclaimer of property rights under the Uniform Probate Code. Component Commercial and Fair Business
Sponsor Representative(s) Ramras, Gruenberg

Requester Labor & Commerce

Component Number 2717

Expenditures/Revenues {Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

Appropriation

Required

Information

OPERATING EXPENDITURES

FY 2011

FY 2011

FY 2012

FY 2013

FY 2014

FY 2015

FY 2016

Personal Services
Trave!
Contractual
Supplies
Equipment
tand & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING

0.0 0.0 0.0 0.0 0.0

[CAPITAL EXPENDITURES | | ] | ] | I l

[CHANGE IN REVENUES ( ) 1 [ ] [ ] [ |

FUND SOURCE

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Meaith
Other Interagency Receipts

0.0 0.0

—

{Thousands of Dollars)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2010) cost:

POSITIONS
Full-ime
Part-time
Temporary

ANALYSIS: {Attach a separale page if necassary)

The bill allows beneficiaries of intestate, testamentary and nontestamentary (nonprobate) interests to execute a disclaimer of
those interests. A disclaimer extinguishes the interest as if that interest had never been granted. The Uniform Disclaimer of

Property Interests Act also makes it clearer that trustees and fiduciaries may use disclaimers and that powers of appeintment
may be disclaimed.

No fiscal impact on Department of Law.

Phone 465-5427
Date/Time 2/26/10 10:00 AM

Date 2/26/2010

Prepared by:
Division
Approved by:

Eileen Donahue, Division Operations Manager
Administrative Services

Daniel 8. Sullivan, Attormey General
Depariment of Law

Page 1 of 1

{Revised 11/6/2009 OMB)




