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House Bill 170
“An Act repealing the authority for day fines.”

House Bill 170 repeals the authority established for day fines. The legislation
establishing day fines for certain misdemeanor offenses, House Bill 119, was passed into
law in 1994 and became effective July 1, 1994,

One of the provisions in the legislation was for the Court System to adopt a day fine plan.
As required by the bill, the Supreme Court created a committee to establish a fine
schedule based on the guidelines of House Bill 119. The committee found several
problems in adopting a day fine plan and requested the legislature to introduce a bill to
solve those problems. Senate Bill 167 was introduced in 1995 but did not get out of the
Senate. Without the changes requested by the Supreme Court, the court did not
implement the provisions of House Bill 119.

According to the Court System, “some of the technical issues identified by the
committee included concerns over which misdemeanors were included and excluded,
significant time delays associated with judges making written findings, problems in
determining defendant income, conflicts with ordering substance abuse treatment and
concems over the levels of fines imposed and the time allowed to pay them.”

The committee also expressed concems that the bill would not accomplish what the
sponsor had intended. The sponsor statement stated the intent of the legislation was to
improve fine collection and reduce the number of misdemeanor offenders who were
sentenced to jail. The committee believed that because the misdemeanors that were
excluded from the day fine provisions and because of the technical problems identified
by the committee, the sponsor’s goals would not be met.

Since these statutes are not in use and will not be used by the courts, I propose that we

repeal the statutes that impose a day fine plan rather than keeping these statutes in the
books.
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2926

Sec. 12.55.015. Authorized sentences; forfeiture.

(a) Except as limited by AS 12.55.125 - 12.55.175, the court, in imposing
sentence on a defendant convicted of an offense, may singly or in combination

(1) impose a

(A) fine when authorized by law and as provided in AS 12.55.035; or

(B) day fine when authorized by law and as provided in AS 12.55.036 if the court
does not impose a term of periodic or continuous imprisonment or place the defendant on
probation;

(2) order the defendant to be placed on probation under conditions specified by
the court that may include provision for active supervision;

(3) impose a definite term of periodic imprisonment, but only if an employment
obligation of the defendant preexisted sentencing and the defendant receives a composite
sentence of not more than two years to serve;

(4) impose a definite term of continuous imprisonment;

(5) order the defendant to make restitution under AS 12.55.045;

(6) order the defendant to carry out a continuous or periodic program of
community work under AS 12.55.055;

(7) suspend execution of all or a portion of the sentence imposed under AS
12.55.080;

(8) suspend imposition of sentence under AS 12.55.085;

(9) order the forfeiture to the commissioner of public safety or a municipal law
enforcement agency of a deadly weapon that was in the actual possession of or used by
the defendant during the commission of an offense described in AS 11.41, AS 11.46, AS
11.56, or AS 11.61;

(10) order the defendant, while incarcerated, to participate in or comply with the
treatment plan of a rehabilitation program that is related to the defendant's offense or to
the defendant's rehabilitation if the program is made available to the defendant by the
Department of Corrections;

(11) order the forfeiture to the state of a motor vehicle, weapon, electronic
communication device, or money or other valuables, used in or obtained through an
offense that was committed for the benefit of, at the direction of, or in association with a |
criminal street gang;

(12) order the defendant to have no contact, either directly or indirectly, with a
victim or witness of the offense until the defendant is unconditionally discharged.

(b) The court, in exercising sentencing discretion as provided in this chapter, shall
impose a sentence involving imprisonment when

(1) the defendant deserves to be imprisoned, considering the seriousness of the
present offense and the defendant's prior criminal history, and imprisonment is equitable
considering sentences imposed for other offenses and other defendants under similar
circumstances;

(2) imprisonment is necessary to protect the public from further harm by the
defendant; or

(3) sentences of lesser severity have been repeatedly imposed for substantially
similar offenses in the past and have proven ineffective in deterring the defendant from
further criminal conduct.
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(c) In addition to the penalties authorized by this section, the court may invoke
any authority conferred by law to order a forfeiture of property, suspend or revoke a
license, remove a person from office, or impose any other civil penalty. When forfeiting
property under this subsection, a court may award to a municipal law enforcement agency
that participated in the arrest or conviction of the defendant, the seizure of property, or
the identification of property for seizure, (1) the property if the property is worth $5,000
or less and is not money or some other thing that is divisible, or {2) up to 75 percent of
the property or the value of the property if the property is worth more than $5,000 or is
money or some other thing that is divisible. In determining the percentage a municipal
law enforcement agency may receive under this subsection, the court shall consider the
municipal law enforcement agency's total involvement in the case relative to the
involvement of the state.

(d) [Repealed, Sec. 1 ch 188 SLA 1990].

(e) If the defendant is ordered to serve a definite term of imprisonment, the court
may recommend that the defendant serve all or part of the term

(1) in a correctional restitution center;

(2) by electronic monitoring.

(f) Notwithstanding (a) of this section, the court shall order the forfeiture to the
commissioner of public safety or a municipal law enforcement agency of a deadly
weapon that was in the actual possession of or used by the defendant during the
commission of a crime involving domestic violence.

(g) Unless a defendant is ineligible for a deduction under AS 33.20, when a
defendant is sentenced to a term of imprisonment of two years or more, the sentence
consists of two parts: (1) a minimum term of imprisonment that is equal to not less than
two-thirds of the total term of imprisonment; and (2) a maximum term of supervised
release on mandatory parole that is equal to not more than one-third of the total term of
imprisonment; the amount of time that the inmate actually serves in imprisonment and on
supervised release is subject to the provisions of AS 33.20.010 - 33.20.060.

(h) In addition to penalties authorized by this section, the court shall order a
person convicted of an offense requiring the state to collect a blood sample, oral sample,
or both, for the deoxyribonucleic acid identification registration system under AS
44.41.035 to submit to the collection of

(1) the sample or samples when requested by a health care professional acting on
behalf of the state to provide the sample or samples; or

(2) an oral sample when requested by a juvenile or adult correctional, probation,
or parole officer, or a peace officer.

(1) In this section "deadly weapon" has the meaning given in AS 11.81.900.



Sec. 12.55.035. Fines.

(a) Except as provided in AS 12.55.036, upon conviction of an offense, a
defendant may be sentenced to pay a fine as authorized in this section or as otherwise
authorized by law.

(b) Except as provided in AS 12.55.036, upon conviction of an offense, a
defendant who is not an organization may be sentenced to pay, unless otherwise specified
in the provision of law defining the offense, a fine of no more than _

(1) $500,000 for murder in the first or second degree, attempted murder in the
first degree, murder of an unborn child, sexual assault in the first degree, sexual abuse of
a minor in the first degree, kidnapping, promoting prostitution in the first degree under
AS 11.66.110(a)(2), or misconduct involving a controlled substance in the first degree;

(2) $250,000 for a class A felony;

(3) $100,000 for a class B felony;

{4) $50,000 for a class C felony;

(5) $10,000 for a class A misdemeanor;

(6) $2,000 for a class B misdemeanor;

(7) $500 for a violation.

(c) Except as provided in AS 12.55.036, upon conviction of an offense, a
defendant that is an organization may be sentenced to pay a fine not exceeding the greater
of

(1) an amount that is

(A) $1,000,000 for a felony offense or for a misdemeanor offense that results in
deati;

(B) $200,000 for a class A misdemeanor offense that does not result in death;

(C) $25,000 for a class B misdemeanor offense that does not result in death;

(D) $10,000 for a violation; ’

(2) three times the pecuniary gain realized by the defendant as a result of the
offense; or

(3) three times the pecuniary damage or loss caused by the defendant to another,
or to the property of another, as a result of the offense.

(d) If a defendant is sentenced to pay a fine, the court may grant permission for
the payment to be made within a specified period of time or in specified installments.

(¢) In imposing a fine under (¢) of this section, in addition to any other relevant
factors, the court shall consider

(1) measures taken by the organization to discipline an officer, director,
employee, or agent of the organization;

(2) measures taken by the organization to prevent a recurrence of the offense;

(3) the organization's obligation to make restitution to a victim of the offense, and
the extent to which imposition of a fine will impair the ability of the organization to make
restitution; and

(4) the extent to which the organization will pass on to consumers the expense of
the fine.

(f) In imposing a fine, the court may not reduce the fine by the amount of a
surcharge or otherwise consider the applicability of a surcharge to the offense.




Sec. 12.55.036. Day fines.

(a) Upon conviction of a misdemeanor, other than a violation of AS 11.41 and AS
11.56.740, a defendant may be sentenced to pay a day fine as authorized by this section.
If a day fine is imposed under this section, the defendant may not be sentenced to pay a
fine under AS 12.55.035, serve a term of imprisonment, or be placed on probation.

(b) The Alaska Supreme Court shall adopt a day fine plan that includes

(1) an assessment of the gravity of all misdemeanor offenses, which assessment
must include the existence of prior offenses, and the assignment of presumptive penalties
to them in day fine units within the following ranges:

(A) for class A and unclassified misdemeanors, not to exceed 365-day fine units;

(B) for class B misdemeanors, not to exceed 90-day fine units;

(2) a schedule of the presumptive day fine penalties;

(3) procedures for a court to increase or decrease the presumptive day fine
penalties if the court finds the existence of an aggravating factor under AS 12.55.155(c)
or a mitigating factor under AS 12.55.155(d);

(4) a table for the conversion of a defendant's actual, potential, or estimated gross
income, less one-third for a defendant above the federal poverty guideline as determined
by the United States Department of Health and Human Services, and less one-half for a
defendant below the federal poverty guideline into net daily income amounts; the table
must include adjustments for the number of dependents actually supported by the
defendant;

(5) procedures for a court to gather information about the defendant's occupation,
actual, estimated, and potential income, number of dependents, and other facts necessary
or relevant to sentencing a person to a day fine; a court may order the production of the
financial or other records of a person it determines to be relevant to a determination under
this section; the procedures must include a requirement that the facts shall be received

{(A) under oath so that the defendant is subject to prosecution under AS 11.56.200;
or

(B) in a writing or recording that bears notice that false statements made in it are
punishable under AS 11.56.210; and

(6) other information the court determines to be necessary for implementing the
day fine plan.

(c) The amount of a day fine shall be the product of the net daily income of the
defendant, adjusted for the number of dependents actually supported by the defendant,
times the day fine penalty. When imposing a sentence of a day fine, the court shall

(1) state on the record the

(A) presumptive day fine penalty for the offense, and whether the court is
adjusting the presumptive day fine penalty for the existence of aggravating or mitigating
factors;

(B) net daily income of the income of the defendant, adjusted for the number of
dependents actually supported by the defendant; and

(C) amount of the day fine;

(2) make written findings of the facts considered in

(A) finding the existence of aggravating or mitigating factors and in assigning a
value to those factors; and

(B) determining the defendant's gross and daily net incomes.
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(d) When imposing a sentence of a day fine, the court may permit the payment of
the day fine in specified installments or within a certain period of time, provided the
entire day fine is paid within 180 days of imposition.

(¢) A sentence imposing a day fine shall be considered a civil judgment for the
day fine. The Department of Law shall enforce the judgment and may utilize any
procedure available for the enforcement of civil judgments. If the Department of Law
uses the civil process of the court to enforce or collect a day fine, the department shall be
awarded costs and attorney fees.

(f) [Repealed, Sec. 7 ch 79 SLA 1994).

(g) Money collected under this section shall be deposited into the general fund
and separately accounted for under AS 37.05.142. The annual estimated balance in the
account maintained under AS 37.05.142 for day fines collected under this section may be
appropriated by the legislature as follows: (1)} 25 percent of the annual estimated balance
for grants and claims paid by the Council on Domestic Violence and Sexual Assault; (2)
25 percent of the annual estimated balance for grants and claims paid by the Violent
Crimes Compensation Board; and (3) the balance for any lawful purpose. Nothing in this
subsection creates a dedicated fund.

History -
(Sec. 5¢h 79 SLA 1994; am Sec. 6 ch 21 SLA 1995)
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00 SENATE CS FOR CS FOR HOUSE BILL NO. 119(FIN)

01 "An Act authorizing a sentencing court to impose a sentence of a day
fine

02 instead of a sentence of imprisonment on a defendant convicted of a
03 misdemeancr; directing the Alaska Supreme Court to develop and
implement a

04 day fine plan; reguiring the Alaska Court System to report to the
legislature on

05 the use of day fines; amending Alaska Rule of Criminal Procedure 32;
and

06 providing for an effective date.®

07 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

08 * Section 1. AS 12.55.015({(a} is amended to read:

09 (a) Except as limited by AS 12.55.125 - 12.55.175, the
court, in imposing

10 sentence on a defendant convicted of an offense, may singly or in
combination

11 (1) impose a

12 (A) fine when authorized by law and as
provided in

13 AS 12.55.035; or

14 {B) a day fine when authorized by law and as
provided in

01 AS 12.55.036, if the court does not impose a term of periodic or
continuous

02 imprisonment or place the defendant on probation;

03 (2} order the defendant to be placed on probation under
conditions

04 specified by the court that may include provision for active
supervision;

05 {3) impose a definite term of periodic imprisonment;

06 {4) impose a definite term of continuous imprisonment;
07 (5) order the defendant to make restitution under AS
12.55.045;

08 (6) order the defendant to carry out a continuous or

periodic program

09 of community work under AS 12.55.055;

10 (7) suspend execution of all or a portion of the
sentence imposed under

11 AS 12.55.080;

12 (8} suspend imposition of sentence under AS 12.55.085;
13 {9) order the forfeiture to the commissioner of public
safety of a deadly

14 weapon that was in the actual possession of or used by the defendant
during the

15 commission of an offense described in AS 11.41, AS 11.46, AS 11.56,
or AS 11.61;

16 (10) order the defendant, while incarcerated, to
participate in or comply

17 with the treatment plan of a rehabilitation program that is related
te the defendant's

18 offense or to the defendant's rehabilitation [,] if the program is
made available to the

19 defendant by the Department of Corrections.

20 * Sec. 2. AS 12.55.035{a) is amended to read:

21 (a) Except as provided in AS 12.55.036, upon [UPON]
conviction of an '
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22 offense, a defendant may be sentenced to pay a fine as authorized in
this section or as

23 otherwise authorized by law.

24 * Sec. 3. AS 12.55.035(b) is amended to read:

25 (b} Except as provided in AS 12.55.036, upon [UPON]
conviction of an

26 offense, a defendant who is not an organization may be sentenced to
pay., unless

27 otherwise specified in the provision of law defining the offense, a
fine of no more than

28 (1} $75,000 for murder in the first or second degree,
attempted murder

29 in the first degree, sexual assault in the first degree, sexual
abuse of a minor in the

30 first degree, kidnapping, or misconduct involving a controlled
substance in the first

31 degree;

01 (2) 650,000 for a class A, B, or C felony:

02 (3) 85,000 for a class A misdemeanor;

03 (4) $1,000 for a class B misdemeanor;

04 {5) $300 for a violation.

05 * Sec., 4, AS 12.55.035(c) is amended to read:

06 (c) Except as provided in AS 12.55.036, upon [UPON]

conviction of an

07 offense, a defendant that is an organization may be sentenced to pay
a fine not

08 exceeding the greater of

09 (1} an amount that is

10 {A) $500,000 for a felony offense or for a
misdemeanor offense

11 that results in death;

12 {B) $200,000 for a class A misdemeanor
offense that does not

13 result in death;

14 (C) $25,000 for a class B misdemeanor coffense
that does not

15 result in death;

16 (D) $10,000 for a violation;

17 (2} two times the pecuniary gain realized by the
defendant as a result

18 of the offense; or

19 {3) two times the pecuniary damage or loss caused by
the defendant to

20 another, or to the property of another, as a result of the offense.
21 * Sec. 5. AS 12.55 is amended by adding a new section to read:
22 Sec. 12.55.036. DAY FINES. (a} Upon conviction of a
misdemeanor, other

23 than a viclation of AS 11.41 and 11.56.740, a defendant may be
sentenced to pay a

24 day fine as authorized by this section. If a day fine ig imposed
under this section, the

25 defendant may not be sentenced to pay a fine under AS 12.55.035,
serve a term of

26 imprisonment, or be placed on probation.

27 {b} The Alaska Supreme Court shall adopt a day fine plan
that includes
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28 (1) an assessment of the gravity of all misdemeanor
offenses, which

29 assessment must include the existence of prior offenses, and the
assignment of

30 presumptive penalties to them in day fine units within the following
ranges:

31 (a) for class A and unclassified
misdemeanors, not to exceed

01 365-day fine units;

02 {(B) for class B misdemeanors, not to exceed

90-day fine units;

03 {2} a schedule of the presumptive day fine penalties;

04 (3} procedures for a court to increase or decrease the

presumptive day )

05 fine penalties if the court finds the existence of an aggravating
factor under

06 AS 12.55.155(c} or a mitigating factor under AS 12.55.155{d};

07 (4} a table for the conversion of a defendant's actual,
potential, or

08 estimated gross income, less cne-third for a defendant above the
federal poverty

09 guideline as determined by the United States Department of Health
and Human

10 Services, and less one-half for a defendant below the federal
poverty guideline into net

11 daily income amounts; the table must include adjustments for the
number of

12 dependents actually supported by the defendant;

13 {5} procedures for a court to gather information about
the defendant's

14 occupation, actual, estimated, and potential income, number of
dependents, and other

15 facts necessary or relevant to sentencing a person to a day fine; a
court may order the

16 preduction of the financial or other records of a person it
determines to be relevant to

17 a determination under this section; the procedures must include a
requirement that the

18 facts shall be received

19 (3) under ocath so that the defendant is
subject to prosecution

20 under AS 11.56.200; or

21 (BY in a writing or recording that bears
notice that false

22 statements made in it are punishable under AS 11.56.210; and

23 (6} other information the court determines to be
necessary for

24 implementing the day fine plan.

25 {c) The amount of a day fine shall be the product of the
net daily income of

26 the defendant, adjusted for the number of dependents actually
supported by the

27 defendant, times the day fine penalty. When imposing a sentence of
a day fine, the

28 court shall

29 (1) state on the record the
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30 (A} presumptive day fine penalty for the
offense, and whether

31 the court is adjusting the presumptive day fine penalty for the
existence of

01 aggravating or mitigating factors;

02 (B} net daily income of the income of the
defendant, adjusted

03 for the number of dependents actually supported by the defendant;
and

04 (C) amount of the day fine;
05 (2) make written findings of the facts considered in
06 {a) finding the existence of aggravating or

mitigating factors
07 and in assigning a value to those factors; and

08 {(B) determining the defendant's gross and
daily net incomes.
09 {d) Wwhen imposing a sentence of a day fine, the court

may permit the payment

10 of the day fine in specified installments or within a certain period
of time, provided

11 the entire day fine is paid within 180 days of imposition.

12 {e) A sentence imposing a day fine shall be considered a
civil judgment for

13 the day fine. The Department of Law shall enforce the judgment and
may utilize any

14 procedure available for the enforcement of civil judgments. If the
Department of Law

15 uses the civil process of the court to enforce or collect a day
fine, the department shall

16 be awarded costs and attorney fees.

17 (£} The Alaska Court System shall evaluate and report
every two years to the

18 legislature not later than February 1 on the use of day fines and
their effectiveness.

19 The report must include

20 {1) a comparison of the number of defendants receiving
a day fine as

21 a sentence with the number of other defendants, eligible to receive
a day fine, who

22 receive another sentence;

23 {2) a comparison of the recidivism rates between
defendants receiving

24 a day fine with other defendants,

25 (A} eligible for a day fine, who receive
ancther sentence; and

26 {B} not eligible for a day fine, who receive
ancther sentence;

27 (3) the potential savings to the state from the number

of defendants, _

28 who are eligible to receive a sentence of imprisonment, and who
receive a day fine,

29 assuming those defendants would have been sentenced to a term of
imprisonment;

30 {4) the amount of day fines collected, the success rate
of collections,

31 and the number of cases requiring civil process to collect the day
fine; and
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01 {5} recommendations concerning expansion or restriction
of the use of

02 day fines, including proposals for legislation.

03 {g) Money collected under this section shall be
deposited into the general fund

04 and separately accounted for under AS 37.05,142. The annual
estimated balance in

05 the account maintained under AS 37.05.142 for day fines collected
under this section

06 may be appropriated by the legislature as follows: (1) 25 percent
of the annual

07 estimated balance for grants and claims paid by the Council on
Domestic Violence and .

08 Sexual Assault; {2) 25 percent of the annual estimated balance for
grants and claims

09 paid by the Violent Crimes Compensation Board; and (3} the balance
for any lawful

10 purpose. Nothing in this subsection creates a dedicated fund.

11 * Sec. 6. CHANGE OF CRIMINAL RULE. AS 12.55.036, added by sec. 5
of this Act, has

12 the effect of modifying the sentencing provisions of Alaska Rules of
Criminal Procedure 32,

13 by establishing procedures for imposition of sentences of day fines.
14 * Sec. 7. AS 12.55.036(f), as enacted by sec. 5 of this aAct, is
repealed February 2, 2004.

15 *8Sec. §. This Act takes effect July 1, 1994.
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April 26, 1995

The Honorable Robin Tayler

Chairman, Senate Judiciary Cornmlttee
State Capitol - Room 30 i
Juneau, Alaska 29811 © .

Dear Senator Taylor:

The 19394 Alaska Legisizture passed alsw that authorizes courts to impose day fines
for certair misdemegnor offenses. The legisiation went into effect July- 1,1994.

'me day fine law diracts the Alaska Supreme Courr o adopt a 'dayﬂne pian.” In June
1894, Chief Justica Daniel A, Mocre appointed a committes of six judges and five .
representatives of other agencla to develop this plan. The committas met once a
“month from September through December and presented a plan to tha supreme court
on December 22. -

in the course of developing the day fines plan. certain problems became apparent.
Some of these prablems could be rectfied by simple amendmensis to the original day
. fines iegisiation. Howaver, ather problems are more fyndamenial. SB 167 addresses.
the mare technical difficulties. This legisiation does not address the fundamental
probiems, which are discussed in Part'ii below. .
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The Honorabile Robin Tayior
April 26, 1995
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R Tachnical Problems With Day Fines Law.
A.  Classificaton of Misdemeanors. -

AS 12.55.036(b){1) requires the supreme court to adopt a day fines pian that includes
"an assessment of the gravity of all misdemeanor offenses, which assessment must
include the existenss of prior offenses . . . .” ‘It would take months ta compile a
comprehensive list of all the misdemeanor offenses I the Aldska.Statutes and such
a list would include many relatively ohscure offenses that are nevar charged.. The Day
Fings Committee only ranked offenses that wers charged ten or more times since
January 1, 1980 and offenses for which 3 fine or imprisanment was imposed in FY
94. The cammittee also could not think of a simpie way to make the ranking of -
affenses reflact the existence of prior offenses. Instead, the committee decided ta

* treat prior cf'fenses as an aggravanng factor.

_The committee has recommended that AS 12.55.036(b}{1) beamended to require that
the day fines plan include an assessment of common misdemeanor offenses and to
delete the requirement that the assessment reflect the exxstence of prigr gffenses.
This prnposal is contamed in saction 2 of 88 167.

B. Written Findings.

AS 12.55.036(c)(2) requires that the judge make written findings of the. facts
considered In determining the existence of aggravating and mitigating factors and in
determining the defendant’s income. Glvan the volume of misdemeanar sentencings

in some court lacations, it Is not feasible for judges to make written findings In these -
cases. Therefore, the Day Fines Committee has racammended that the jegislaturs
sliminate AS 12.55.036(¢)(2). This praposal is coatained in section 3 of SB 167.

C. Felony Aggravators and M!tigaturs.

AS 12.55.036(b)(3} autharizes the court to increasa or dacrease the presumptive day
fine penaity for an offense if the court finds the existence of an aggravating factor
under AS 12.55.155(c) or a mitigating factor under AS 12.55.155(d). AS 12.55.185
lists the aggravating and mitigating factors that apply in-felony cases. Because of the
vojume of misdemeancr casas, it is not feasible far judges to review the lists of felony
aggravaters and. mitigators each time a defendant is sentenced. in addition, some of
these facturs are not applicable to the offenses for which & day fine may be imposed.
In the proposed day fine plan, the Day Fines Committes recomrhended that a.shorter,
more general list be adopted that would be easier for-judges to use. The committee
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recommended that AS 12.55.036(b}{3) be amended to eliminate the references to AS -
12.55.155. This propossl is contained in section 2 of SB 167.

D. Sat Aside of Convictions.

Many first and second misdemeanor offenders currently receive SiSs and suspended
sentences which are significantly less savera than the sentencas they would receive
under-the prapesed day flnes plan. In order to increasa the attractivaness of day fines
in such cases, the Day Fines Committee recommended that courts be aljowed 1o sat
aside convictlons In appropriate cases upon payment of a day fine. Another benefit
of this changa in the law Is that the possibility of eliminating the conviction from the
defendant’s record might increase the likefihoad of payment. Thls proposal is

containad in section 6 of SB 187, ' :

E. - Net Income Versus Gross Income.

AS 12.55.038¢h}(4}) requires the court to use the defendant’s gross income tu
calculata the defendant’s net daily income for purposes of day fines. Howaver, unless
they are carrying their pay stubs, people generally know only the amount of thair take
home pay. The Day Fines-Committes recommended that AS 12.55.036(b){4) be.
revised so that the method. of calculating net daily incoms is based on a defendant’s
riet incoms after taxes instesd of gross incoma. This prnposa! is contained in sectidn

' 2 of SB 167.

F. Additional Time to Pay

AS 12.55.038(d) szates that the eotirt may permit day fines to bé gaid In installments
aover time, pravided theentre fine is paid within 180 days. The Day Fines Committee
recommands thst the legislature amend AS' 12.55.036{d) to allow caurts to give
defendants up to ane year to pay. Tha committee believes that additional time Is
needed.to allow for seasonal varlations In Incame. In addition, the projected fine
amounts are high enough that seme defendants will not have enough discretionary
Income to pay their fine in full within a six-month period. This praposal is contained

(in section 4 of SB 167.

G. Access 10 Employment information.

The Day Fines Committea recommended that the iegisim amend AS 23.20.110 10
authorize tha Department of Lahor to give the Department of Law Cailections Unit
access to confidential employment information {to. the: extent permitted by federai
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law). The purpose of this change is to imprave collections by making ft'easier for the
Department of Law to locate 3 defendant's places of employment. This proposal is.
contained In sections 7, 8, and 8 of $8 167. .

H. . Treatment.

The Day Fines Committes is concerned that day fines may not be used in cases
invglving aitohol or drugs bacause a day fine cannot be combined with an order for
treswment. AS 12.55.015 [fists the semtences judges can impose as direct court

- orgers, This statute anly autharizes the court to order treatment for defendants who
are incarcerated. Therefors, the only way a judge can order treatment outside of
prison is if a specific statuta autharizes it (which very few do) or as a condition of
probation. Since day.fines cannot be combined with probation, Judges wiil be unlikely
te impose day 'fines when they belleve treatment is necessary. The Day Fines
Committee has recommended that the day fines law be amended to aflow the court - -

. 1o enter a direct court order requiring a defendant. wha receives a day fine to
participate in a treatment program related 10 the defendant's oHersa. “This proposal
is contalned in section 1 of SB 167: ’ ' :

1. . Bionhial Reports.

AS 12.55.036(f) requires the court system to evsluate the use and effectiveness of
: day fines and report every two years to the legisiature, This section specifies what
the report must contain. The Day Fines Committes does not belleve that cartain-
* , information listed in this section can ba collected given the current state of the various
 Justice agencies' information systams. The committes has recommended that the
Alaska Supreme Courtinvite the Alaska Judicial Council to work with the court system
to develop appropriate evaluation criterfa (given available infarmation systems) and to
design the information collection procedures necessary ta make the reports to the
legislaturs. To accammodate this, SB 167 amends AS 12.55.036(f) to reflect the fact
that kt is not yet passibie 10 provide informaton on recidivism. This proposal is
centained In secdon 5. .

1, Fundémgntal Problems with L"ray Fines Law.

Now | would like to discuss the more fundamental problems that ara not addressed In
the attachad bill. o

Tha first problem relates to the legislature’s intent In passing the law. In her March
10, 1993 memorandum transmitting the bill, Represantative Fran Ulmer stated that the

2939



2940

Fax 92640881 Mar 2 2009 01:13pm PO0G/012

The Honorable Robin Taylor
April 26, 1985 . .
Page § -

intent of the legislation was to decrease the number of misdemeancr offanders who
are sent 1o [ail and to Increasa fine collection rates. The day fines legislation as

. enacted will not achieve either of these objsctives.

In the course of its work, tha Day Fines Committee determined that the day fines law
excludes most of the misdemeanors faor which people are curranﬂy sentenced to jail.
Therefore, the law will not result in a meaningful decrease in the jaii popu!anon asthe
leglslature intended. .

!ncreased fine cullecﬂan is also uniikely. Under rhe naw law, a day fine is only cna
of several sentencing options available to 3 judge. A judge will not select this option
yniess the judge believes the fine will be collected. It reviewing the State’s collection
practices, the Day Fines Committee discoverad that current fine collection rates are,
low. The day fines program will not be widely used - or increase fine revenues -
unless the Department of Law receives additional collection tools and resources. (The
Department of Law's Collectians Unit is funded solely through program receipts.) An

. example of a new tool would be to make payment of fines a condition for state :

Hcenses. The Day Fines Committee recommended that the legislatire consider
prohibiting the Issuance or renawal of state licenses and perrmta 10 persons who have
unpaid fines and other obhgauons to the state. ¢ .

A secand fundamental concern partams 10 the fine amounts that resuit from the day
fines farmula. In order to aveid separation of powers questions, the legisleture
spacified in the. statute the unit scale and general formuia for computing day fines.
This scale would have resulted in inappropiiately high fine amounts for the
misdemeanors that the legisiature inciuded in the day fines program. Eventhough tha
Day Fines Committee reduced the scale as much as. they thought possible - from a

_ maximum of 365 units to a maximum of 45 units - the formula still results in very high
* fine amounts for all buz the poarest offenders. The supreme court is reluctant 1o’

procesd without further legisiative review of the ﬁnes that would resuit under the
forrnula prescribed in the law. '

A third fundamental concam penains to one of thelargest categories of rmisdermeanors
- fish and game offanses. After much deliberation, the Day Finas Committee excluded
these offenses fromits day fines plan. Unlike criminal law, which has a relatively clear
statutory framework as a resuit of the classification system that went into effect in
1980, fish and gamae has no clear sentencing sttucture. Title 5 includes numerous
penaity- provisions and It is not alweys obvious which ones apply to particular
offenses. In addition, because offense definitions overiap, the same conduct ¢an be
charged under differant statutes and regulations, with different consequernces. The
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committee was uitimately unwilling to imposea another layer of compiexity in this area
until the underlying stanrtory and regulatory problems are rescived. Instead, the
commitiee recommended that the legislature appoint.a special legisla'ave committee
cr an interagency group to assess and restructure f'sh and game penalty provisions
and definitions of offenses. . .

i Conclusion.

The attached bill addresses the problems described in Part | above. It does not
gddress the Day Fines Committee's - and the supreme court's - more fundamental
concerns discussed in Part ll. Both the court and the committes ques‘tion whether it
is wise 10 proceed without addressing.these concerns. It will requirs a significant
" cammitment of resources in order to impiement the day fines program. Without |
- significant changes, the law is unfikely to result in the savmgs orthe revenues thatthe

legisiature onginaily expected,

¥ Acnir B Snowden, | -
Administrative Director. -
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SENATE BILL NO. 167
IN THE LEGISLATURE OF THE STATE OF ALASKA

NINETEENTH Lsarsmm FIRST SESSION
BY ‘THE SENATE JUDICIARY COMMI'ITEE BY REQUEST

Tntroduced: 4!25'/95
Referred: JUD. FIN

A BILL
FOR AN ACT EN'ITILED
1 "'A.n Act re!atmg to day fines in certaln cnmmal cases ami release of employment

-2 mfon:mat:on for use in the collection ot‘ cnmmal jndgments.
"3 BE IT ENACTED _BY THE -LEGISLA’IURE OF THE' STATE OF - ALASKA:

4 ™Section 1. AS 12.55 036(&) is a.mended to read: .

] (a) Upon conviction of a mlsdemeanor. other :han a violation of AS 11.41 and.
6 AS 1156, 740 a defendant may be sentenced to pav a day flne as authorized by this

7 section. If a day.fine is xmposcd uoder this sectios, the defendant may not be

8 sentenced to pay a fine under AS 1255 035, serve a term of i xmpnsonmant, or be

9

placed or probation. How: order a dant to e

10 ' ‘

11 defendant's offense.

12 *Sec.2. AS 12.55.036(b) is amended to read: |

13 (b) The Alaska Supreme Court shall adopt 2 day finc plan that includes

4 ' " (1) an assessment of the gravity of commou [ALL] misdemeanor |
SBO167A R : SB 167 .

M Taxt Upnder? ined [DEEE!'B.D‘ IEXT BRACKETELD]
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offenses [, WHICH ASSESSMEN’f MUST INCLUDE TBE EJGS'IENCf OF PRIOR
OFFENSES.] and the assignment of p:esumpuve penaiues to them in day fine units
w:thm the followmg ranges: '
(A) for class A and unclassified ‘misdemeanors. not to excesd
363-day fine uniss; |

(B) for class B mlsdcmeanors, not to exceed 90-day fine units;

@ a schnduie of lhe presumptive day fine penaltxes
3) pmccdures for 2 court to increase or decrease the prcsumpuve day
fine pensides if the court ﬁnds the existence.of an aggravating factor [UNDER

AS 12.55.155(¢)] or 2 mmgarmg factor [UNDER AS 12.55.155(d)};
(4) a table for the copversion of a defendant's actual, potential, or

estimated net [GROSS] income after taxes, less one-third for a defendant above the

© federal poverty guideline as determined by the United States Department of Health and.

Buman Services, and fess one-half for 2 defendant below the federal poverty guideline
into net daily income amounts the table must m:ludc adjustments for the number of
dependems acrually supportx:d by the defendant; - . ' :
s pmcedum for a court to ga.thr.r mfoxmatlon about the defenda.nx‘s
occupation, actual, cstimated, and potential income, mimber of dependents, and mher
facts necessary or relevant to seatenciog a pe:son to 2 day fine; a court may ovder the
productxon of the financial or other records of a persén it determmes to be relevant to
a determinarion uader this secnon the procedures must include 2 requirement that the
facts shall be received
(A) under oath.soe that the defendant is sub]ect to prosecution
under AS 11.56.200 or
. (B) in a writing or recording that bears notice thar false
statements made in it are punishabie under AS 11.56.210; and
(6) . other information the court determines to be necessary for
impiementing the day fine plan. ’

* Sec. 3. AS 12.55.036(c) is amended 1 read:

(c) Thc amount of 2 day fine shall be the pmduct of the et daily jncome of
the defendant, adjusted for the number of dependenrs actuaily supported by the

2 _ SBO167A.
Haw_Toyt Undeplined [DELETED TEXT BRACKETZD]
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. defétidant_. times the day She penalty. When imposing a sentence of a day fine, the

1 -
2 eourt shall . ' .
'3 [(1)] state on the record the .
4 - (1) ((A)] presumptive day finc penslty for the offense, and wherher the
5 -court js adjusting the presumptive day fine p-znalty for the gxistenc'e of aggravating or
’ 6 mitigating factors; | ‘ .
7 {2) {(B)] met daﬁv income of thie fncome of the dcfcndant, adjusted for
8 the oumber of dependcnts actually supported by the dcfcpdant; and’
9- ' 3 (O] amount of the day fine [;
10 (2) MAKE WRITTEN FINDINGS OF THE FACTS CONSIDERED:.
11 - IN '
12 " W FINDING THE EXISTENCE OF AGGRAVATING OR -
13 MITIGATING FACTORS AND IN ASSIGNING A VALUE TO THOSE
14 FACTORS; AND , | o
15 (BY DEI'ERME‘IING THE DEFENDANT‘S GROSS AND.
16 DAILY NET INCOMESL. '
17 * Sec. 4. AS 12.55.036(d) is amended to read:
13 (d} When m:posmg a sentence of 2 day fine, the court may permit the payment
19 of the day. fine in specified ms:aﬂmems or within a certain penod of time, pmvxded'
20 the ennrc day fine is paid wnhm ng yea [130 DAYS] of mposmon.
21 » Sec. 5. AS 12.5:: 036(F) is unended to read:’ ) .
2 ' (B The Alaska Court System shall evalua:.e and report every two years to the
23 - legislature not faser than February 1 oz the use of day fines and their effectiveness.
24 The report must inciude .
25 " . (1) a comparison of the number of defendants recciving a day fine as
26 a sentence with the gumber of other defendants, eugible to receive 2 da.y fine, who
27- ' reccive another sentence;
28 ' (2) M&mw%
29 comparison of the recidivism rates berween defendants receiving 2 day fine with other
30 defendants, o '
k.13 o | (A) eligible for a day fine, who receive another sentence; and
SBO16TA o 3 SB 167
: few Text gnderiliged (DFLETED TEXT. BRACKETED]
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1 (B) not ehgiblc for a day fine, who receive another semence,
2 (3) the potendal savings to the state from the mumber of defendants -
3 who are eligible to receive a sentence of mpnsonment, and who receive a day fine,
4 assuming those defcndants would have been sentenced to a term of i imprisonment; '
5 (4 the, amouat of day fines collected, the success rate of collections,
6 and the number of cases requiring civil process to collect the day fine; and
7 (5) recommendaﬁons conceming expansion or restriction of the use of
8 day fines, including proposals for fegislation.
9 * Sec. 6. ASlZ.SSDSGmamcndedbyaddmganewsubsecnonmrud
10 (h) When there are mitigating circumstances, when the ends of justice will be .
11 served, and when the good conduct and reform of the-defendé:it warrant it, the court
12 may upo;:i payment of the entire day fine within the time specified by the court set
13 aside the conviction and jssue 1o the'defendant & cemificare 10 that offect.
14 *Sec.7. AS23.20.110(a) is amended o read: |
15 {2) . Except as provided in (h), [AND] ('),_am!_ﬂl of this section, the
16 department shail hold information obta.med from an employing it or individual in
17 the course ofadmm:stenngthischapterand de:ermmanonsastothebemﬁtrights of
18 - mindividual confidential and may not disclose them or open them to pubhc inspection
19 " in 2 manner that [WHICH] reveals the jdentity of the individual or employing unit.
20 A claimant or the legal representative of the claiﬁant is entitled to information from
21 the records of the defmmnent 1o the extent m‘:ccssarv for the proper presentation of the
22 claim in a procesding under this chapter. Sub]ecttorestnchonsg;g_t‘[WIﬂCH]the.
23 department prescribes by regulation, the fnfarmation may be made available to 2n
2 agency of this state or another state or federal agency charged with the administration
25 of an unemployment compensation faw or the ma:imb.nance.of a system of public
26 employment offices, ar, for the purposes of the Federal Unemployment Tax Act, to the
27 Internal Revenue Service of the Unitéd States, or, for tax purposes, to the Department
28 of Revenue. Information obtained in comnection with the administn;tion of the
29 employment servicc may be made available to persons or agencies for purposes
30 . appropriate to-the operation of a public employment service.

31 *Sec. 8. AS'23.20.110() is amended o read:

SE 167 : 4 SBOIETA
Yo _Texr Undgzlined [DELETED TEXT BRACKETED)
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() Notwithstanding (b)s [OK] @.0x:{1) of this section, the department may not
release information to an administrator under (k) of this section, {OR] on an employer's
hiring practices under (7) of this section, or to the Department of Law s provided
under (1) of this section if the United States Secretary of Labor rules that release of
the information would be grounds to find that the statc is fu substantial noncompliance.
with 42 US.C: 503s). - S

'# Sec. 9. AS 2320.110 is amended by adding a new subsection to read:

(I) The department shall maké information obtained from an employing unit
or an indivicfual available on tequest to the Department.of Law to assist the
Depastmeat of Law in the eollection of criminal judgments.

SBO167A. : : o3~ , : SR 167
Nex Texr Opderliged (OELETED TEXT RRACKETED] - .



Alaska State Lenislature

State Capitol, Room 208 145 Main St. Loop
Juneau, Alaska 99801-1182 Second Floor
Phone: 907-465-3779 Kenai, Alaska 99611

Fax: 907-465-2833 Phone: 807-283-7223
Toll Free: 800-469-3779 Fax: 907-283-7184

REPRESENTATIVE MIKE CHENAULT
SPEAKER OF THE HOUSE

MEMORANDUM
TO: Senator Hollis French, Chair
Senate Judiciary Committee
FROM: Representative Mike Chenault
Speaker of the House
DATE: April 9, 2009
RE: Request for Hearing-House Bill 170

Please consider this request to schedule House Bill 170: Repeal of Day Fines, before your
committee at your earliest possible convenience.

Back up for the bill is attached.

Thank you for your consideration of my request.
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