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ALASKA STATE LEGISLATURE 
Senator Joe Paskvan 

Chair, Labor and Commerce 
Vice Chair, Health and Social Services 

Member, Transportation 
Member, State Affairs 

Member, Joint Armed Services 

Senate District E 
Fairbanks and Fort Wainwright 

To: Senator Bettye Davis, Vice C 
Senate Education Co 

From: Senator Joe Paskvan 

CC: Dana Owen, Senate Education Committee Aide 

Date: March 9, 2009 

State Capitol Building, Room 7 
Juneau, Alaska 99801-1182 

Phone (907) 465-3709 
Fax (907) 465-4714 

sen.joe.paskvan@legis.state.ak.us 
http://paskvan.aksenate.orgi 

, 

Re: Request for Hearing for SB 134 - Prudent Management of Institutional 
Funds 

I respectfully request Senate Bill 134 be scheduled for a hearing before the Senate Education 
Committee at your earliest convenience. 

Development of the Uniform Prudent Management of Institutional Funds Act (UPMIF A) 
was driven by the inadequacy of current laws and guidance to allow effective administration 
of funds during the market downturn of 2001 and 2002. SB 134 would allow the State of 
Alaska to adopt UPMIF A standards, bringing to Alaska and its nonprofit community 
updated guidelines, requirements and standards for the administration of charitable funds and 
endowments that are consistent with national standards and essential in this time of 
economIc cnsls. 

Included in this packet: 
Sponsor Statement 
SB 134 - 26-LS0487\R 
Sectional Analysis 
Supporting Documents 
List of Witnesses, Teleconference Sites 

If you have any questions or comments, please contact Jeff Stepp (465-4747). 

Thank you for your consideration. 
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ALASKA STATE LEGISLATURE 
Senator Joe Paskvan 

Chair, Labor and Commerce 
Vice Chair, Health and Social Services 

Member, Transportation 
Member, State Affairs 

Member, loint Armed Services 

Senate District E 
Fairbanks and Fort Wainwright 

State Capitol Building, Room 7 
Juneau, Alaska 99801-1182 

Phone (907) 465-3709 
Fax (907) 465-4714 

senjoe.paskvan@legis.state.ak.us 
http://paskvan.aksenate.org/ 

Sponsor Statement 
Senate Bill 134: Prudent Management of Institutional Funds 

Development of the Unifonn Prudent Management of Institutional Funds Act (UPMIFA) was 
driven by the inadequacy of current laws and guidance to allow effective administration of funds 
during the market downturn of2001 and 2002. Senate Bill 134 would allow the State of Alaska 
to adopt UPMIF A standards. 

UPMIF A replaces obscure and obsolete rules and concepts with current industry best practices 
for the investment and management of endowments and charitable funds. It provides clear 
guidance on prudent practices and applicable standards for nonprofit administrators of 
endowments and charitable funds. Many of these administrators and trustees are volunteers and 
public spirited citizens who have much to offer, but little or no training in finance and fiduciary 
practices. 

UPMIF A has already been adopted by 26 states and the District of Columbia during the last two 
years and is rapidly spreading across the country. It is expected to be adopted by the majority of 
the remaining states during 2009. 

UPMIF A allows administrators to better detennine what is expected of them and their 
institutions, and to detennine which actions are prudent and which are not. The bill provides 
significant latitude for administrators in decision making so that funds can be effective 
administered during widely varying conditions, but it identifies the factors to be considered in 
making prudent decisions regarding charitable funds held for the benefit of others. The bill also 
clarifies the order of precedence relative to other statutes and the application of the Act as it 
applies to the Board of Regents. 

Senate Bill 134 would bring to Alaska and its nonprofit community updated guidelines, 
requirements and standards for the administration of charitable funds and endowments that are 
consistent with national standards and essential in this time of economic crisis. 

It is important to note that UPMIF A is default legislation and applies only in the absence of other 
more specific requirements in law or governing instruments. 

I urge your support of this legislation. 
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OFFERED IN THE SENATE 

TO: SB 134 26-LS0487\R 

AMENDMENT 

BY SENATOR 

Page 8, Line 21: Delete [ENDOWMENT] and insert institutional: 

APPLICABILITY: AS 13.70, enacted by sec. 1 of this ACT, applies to an 

institutional [ENDOWMENT] fund held by an institution on or after the effective date of 

this Act and to decisions made or action taken by the institution relating to the 

institutional fund on or after the effective date of this Act. 
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FISCAL NOTE 

STATE OF ALASKA Fiscal Note Number: 
2009 LEGISLATIVE SESSION Bill Version: 5B134 

o Publish Date: 

~::::r~{fille~'n~am~e):~SB1~1:~~-L~""'~~'~'''I~'O~I-~''!9~~9~~~~~~~~~==~De~p~l~A:~~:C~d~: ________ ~~~W~ ______ __ Title An Act relatina to the Unilomn Prudent 01 RDU Civil 

<;;;;;;;;;-;;;------------------~-ff i I ~ Commercial & Fair Business 

~~~~,~~~- =========~~~E========colmpl'nent Number 2717 

Expenditures/Revenues (Thousands of Dollars) 
Note: Amounts do not include inflation unless otherwise noted below. 

Appropriation 
Required Information 

OPERATING EXPENDITURES FY 2010 FY 2010 FY 2011 FY 2012 FY 2013 FY 2014 FY 2015 

Personal Services I----.:O~.!!.O __ ___iI_--'O~.!!.O--+--O~.!!.O--+--~O:O=.Oc-_l--~O!.C.O'"---_l----'O"'.O'"---___iI_--'O'".,,0--., 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous 

TOTAL OPERATING 0.0 0,0 0.0 0.0 0.0 0,0 0.0 

ICAPITAL EXPENDITURES 

ICHANGE IN REVENUES ( 

FUND SOURCE 
1002 Federal Receipts 
1003 GF Match 
1004 GF 
1005 GF/Program Receipts 
1037 GF/Menlal Health 
Other Interaaencv Receints 

TOTAL 

Estimate of any current year (FY2009) cost: 

POSITIONS 

I
FulI-time 
Part-time 
Temporary 

0.0 

0.0 

ANALYSIS: (Attach a separate page if necessary) 

0.0 

0.0 

(Thousands 01 Dollars) 

0.0 0.0 0.0 0.0 0.0 

0.0 0.0 0.0 0.0 0.0 

This act revises the Uniform Management of Institutional Funds Act of 1972, bringing the law governing charitable 
institutions in line with modern investment and expenditure practice. Enactment of the bill is not anticipated to fiscally 
impact the Department of Law. 

Prepared by: Robert Meiners, Deputy Director 
Division Administrative Services Division 

Approved by: Richard Svobodny. Acting Attorney General 
Department of Law 

(Re~ised 9/1012008 OMS) 

Phone 907-465-5427 
Date/Time 3/19/092:15 PM 

Date 3/19/2009 

Page 1 of 1 

L..... ______________ _ 
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General: 

Sectional Explanation of the 
UPMIF A Legislation 

March 9, 2009 

In July, 2006 the National Commission on Uniform State Law approved the Uniform Prudent 
Management of Institutional Funds Act ("UPMIF A"). The Commission also approved a 
recommendation that UPMIF A be enacted by all states. 

As of August I, 2008, UPMIF A has been enacted by 26 states plus the District of Columbia and 
introduced or expected to be introduced in all but three of the remaining states. The Act provides 
guidance and authority for charitable organizations, regarding the management and investment of 
funds held by those organizations. The Act is default legislation, which applies only in the 
absence of provisions that are more explicit or contrary in law or the governing instruments. It 
permits charitable organization to use current investment techniques and strategies such as "total 
return" and to determine endowment fund distributions based on spending rates rather than 
outdated determinations of principal and income. The Act also provides current articulations of 
the prudence standard for the administration and investment of charitable funds and 
endowments . 

The Uniform Prudent Investor Act, which was approved by the Commission in 1994 and adopted 
by the Alaska Legislature in 1998, served as a model for many of the provision of this Act. 
UPMIF A applies the same basic prudent investor rules and duties to non-profit corporations and 
associations. It imposes additional duties on the management and investment of charitable 
funds, which are intended to help assure compliance with the donor's intentions, assist in the 
implementation of prudent practices applicable to the investment and management of charitable 
funds, and to protect the charities themselves from the adverse consequences associated with 
failing to properly manage charitable funds held for the benefit of others when the requirements 
are not clear. It also clarifies and modernizes the rules governing expenditures from 
endowments by providing stricter guidelines on spending and allowing more flexibility for 
charities to cope with the inherent volatility of to day's investment markets. 

UPMIF A provides more efficient and less costly procedures for modification and/or release of 
restrictions on certain donated funds when the restrictions are unlawful, wasteful, impracticable, 
or impossible to achieve. 

UPMIF A applies generally to all institutions organized and operated exclusively for charitable 
purposes. This includes non-profit corporations and associations; governmental subdivisions, 
agencies, and instrumentalities; trusts if a charity acts as trustee; any other forms of organization 
so organized and operated . 
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Sectional Explanation of the Proposed 
UPMIF A Legislation 
March 9, 2009 

Section 1. 

AS 13.70.010 - identifies the standards that apply to managing or investing an institutional fund, 
including the standard of prudence and the obligation to follow donor intent; the duty of loyalty 
as may be provided by other applicable statutes; the duty of care; the duty to minimize costs, the 
duty to investigate, the need to determine the disposition of property timely; the need for 
individuals to utilize the personal skills or expertise that they possess; and a host of investment 
issues that must be considered such as diversification, reasonableness of expenses, verification of 
facts, pooling of investments, economic conditions, total return, program needs, and authorized 
investments. The provisions of the legislation are default standards; if another standard in law or 
the governing instruments apply to a fund standards in this section will be of no effect. 

AS 13.70.020 - modernizes the rules governing expenditures from endowments. The traditional 
trust principles limited expenditures from endowments to current realized income (interest, 
dividends and rents) and precluded the expenditure of capital appreciation, both realized and 
unrealized. This principle is not conducive to the use of many current investment vehicles and 
investment strategies, which emphasize total return and diversification and are now considered 
best practices. Most states abandoned traditional trust principles in the 1970s for the "historic 
dollar or gift value" principle, which limited distributions to income and capital appreciation in 
excess of the original amount of donations or contributions to the applicable fund. The historic 
gift value concept is replaced by a carefully worded prudence standard and a number of specific 
issues that must be considered in making appropriations for expenditure under UPMIF A. 

AS 13.70.030 - provides rules for delegation of investment and management functions to 
external agents, which are similar to those of the Uniform Prudent Investment Act previously 
noted as adopted by Alaska in 1998. This section of the Act is actually another default 
provision. If the governing instruments or other statues applicable to the fund contain more 
explicit or contrary provision this section, the governing instruments or other statues would 
prevail. 

AS 13.70.040 - provides that a restriction on a gift or fund may be released or modified provided 
the donor approves the release or modification and the funds are utilized for a charitable 
purposes of the institution. It also provides certain circumstances under which an institution may 
petition the courts to modify or release a donor restriction, if the Attorney General is notified and 
given an opportunity to comment on the proposal. This section also provides that the institution 
may release or modify a restriction if the institution determines that the restriction is unlawful, 
impracticable, impossible to achieve, or wasteful; the value of the fund is less than $50,000; the 
fund has been in existence for more than 20 years; the Attorney General is notified and given an 
opportunity to comment on the proposal; and the institution utilizes the funds in a manner 
consistent with the charitable purpose of the fund or gift. 

AS 13.70.050 - provides that compliance with this ACT is determined in light of the facts and 
circumstances existing at the time a decision is made or action is taken, and not in the light of 
hindsight. 

2 

1-. _______________________ _ 
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Sectional Explanation of the Proposed 
UPMIF A Legislation 
March 9, 2009 

AS 13.70.060 - authorizes electronic signatures. 

AS 13170.070 - clarifies the default nature of the Act. 

AS 13.70.080 - provides for unifonnity of application and construction among the states. 

AS 13.70.090 - provides definitions for tenns which are critical to implementation of the 
statutory provisions of the Act, such as Charitable Purpose, Endowment Fund, Gift Instrument, 
Institution, etc. 

AS 13.70.095 - provides a short title for the Act. 

Section 2. 

AS 14.40.280 - provides for the application ofUPMIFA to the Board of Regents for 
administration of gifts and endowments received under AS 14.40.280, which is substantially 
more relevant to management of gifts and endowments than the current reference to the Alaska 
Retirement Management Board (ARMB) statute, much of which is applicable to pension 
administration rather than management of gifts and endowments. UPMIFA is structured to 
address the issues associated with the administration of gifts and endowments and is fully 
applicable to the Board of Regents responsibilities in this arena. The bill also emphasizes the 
need for the Board of Regents to comply with AS 37.10.071, which addresses the fiduciary 
duties and responsibilities for these funds. The current reference to the ARMB statute, AS 
37.10.220, resulted from its rote substitution for the original reference to AS 14.25.180 regarding 
the duties of the Alaska State Pension Board, which was repealed in connection with passage of 
the TRSIPERS Pension Refonn Bill of2005. It included a description of a few the pension 
board's fiduciary duties, while AS 37.10.220 includes a host of provisions, many requirements 
that are applicable to pensions, but not to endowments. 

Section 3. 

AS 14.40.400 ~ provides for the application ofUPMIF A to the Board of Regents for 
administration of the Endowment Trust Fund under AS 14.40.400, which is substantially more 
relevant to management of the Endowment Trust Fund than the current reference to the Alaska 
Retirement Management Board statute, much of which is not applicable to management of 
endowment funds. The explanation for Section 2 of this bill is equally applicable to Section 3 as 
well. 

Section 4. 

Sec. 4 provides that the Act applies to all endowment funds held on or after the effective date 
and to decisions made or actions taken by an institution relating to an endowment on or after the 
effective date . 

3 
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WORK DRAFT WORK DRAFT 

.--
CS FOR SENATE BILL NO. 134(EDC) 

IN THE LEGIS LA TURE OF THE STATE OF ALASKA 

TWENTY-SIXTH LEGISLATURE - FIRST SESSION 

BY THE SENATE EDUCATION COMMITTEE 

Offered: 
Referred: 

Sponsor(s): SENATOR P ASKV AN 

A BILL 

FOR AN ACT ENTITLED 

WORK DRAFT 

26-LS0487\S 
Bannister 

3/23/09 

1 "An Act adopting and relating to the Uniform Prudent Management of Institutional 

2 Funds Act; relating to the investment of money for charitable purposes by institutions, 
• 

3 including governmental institutions; and relating to the University of Alaska. " 

4 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA: 

5 * Section 1. AS 13 is amended by adding a new chapter to read: 

6 Chapter 70. Uniform Prudent Management ofInstitutional Funds. 

7 Sec. 13.70.010. Standard of conduct in managing and investing 

8 institutional funds. (a) Subject to the intent of a donor expressed in a gift instrument, 

9 an institution, in managing and investing an institutional fund, shall consider the 

10 charitable purposes of the institution and the purposes of the institutional fund. 

11 (b) In addition to complying with the duty of loyalty imposed by law other 

12 than this chapter, each person responsible for managing and investing an institutional 

13 fund shall manage and invest the fund in good faith and with the care an ordinarily 

14 prudent person in a like position would exercise under similar circumstances. 

-1- CSSB 134(EDC) 
New Text Underlined [DELETED TEXT BRACKETED] 
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WORK DRAFT WORK DRAFT 26-LS0487\S 

(c) In managing and investing an institutional fund, an institution 

2 (1) may incur only costs that are appropriate and reasonable in relation 

3 to the assets, the purposes of the institution, and the skills available to the institution; 

4 and 

5 (2) shall make a reasonable effort to verify facts relevant to the 

6 management and investment of the fund. 

7 (d) An institution may pool two or more institutional funds for purposes of 

8 management and investment. 

9 (e) Except as otherwise provided by a gift instrument, the following rules 

10 apply: 

11 (1) in managing and investing an institutional fund, the following 

12 factors, if relevant, must be considered: 

13 (A) general economic conditions; 

14 (8) the possible effect of inflation or deflation; 

IS (C) the expected tax consequences, if any, of investment 

16 decisions or strategies; 

17 (D) the role that each investment or course of action plays 

18 within the overall investment portfolio of the fund; 

19 (E) the expected total return from income and the appreciation 

20 of investments; 

21 (F) other resources of the institution; 

22 (G) the needs of the institution and the fund to make 

23 distributions and to preserve capital; and 

24 (H) an asset's special relationship or special value, if any, to the 

25 charitable purposes of the institution; 

26 (2) management and investment decisions about an individual asset 

27 may not be made in isolation but rather in the context of the institutional fund's 

28 portfolio of investments as a whole and as a part of an overall investment strategy 

29 having risk and return objectives reasonably suited to the fund and to the institution; 

30 (3) except as otherwise provided by law other than this chapter, an 

31 institution may invest in any kind of property or type of investment consistent with the 

CSSB 134(EDC) -2-
New Text Underlined [DELETED TEXT BRACKETED] 
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WORK DRAFT WORK DRAFT 26-LS0487\S 

I standards of this section; 

2 (4) an institution shall diversify the investments of an institutional fund 

3 unless the institution reasonably determines that, because of special circumstances, the 

4 purposes of the fund are better served without diversification; 

5 (5) within a reasonable time after receiving property, an institution 

6 shall make and implement decisions concerning the retention or disposition of the 

7 property or to rebalance a portfolio in order to bring the institutional fund into 

8 compliance with the purposes, terms, distribution requirements, and other 

9 circumstances of the institution and the requirements ofthis chapter; 

10 (6) a person who has special skills or expertise, or is selected in 

11 reliance on the person's representation that the person has special skills or expertise, 

12 has a duty to use those special skills or that expertise in managing and investing 

13 institutional funds. 

14 Sec. 13.70.020. Appropriation for expenditure or accumulation of 

15 endowment fund; rules of construction. (a) Subject to the intent of a donor 

16 . expressed in a gift instrument, an institution may appropriate for expenditure or 

17 accumulate so much of an endowment fund as the institution determines is prudent for 

18 the uses, benefits, purposes, and duration for which the endowment fund is 

19 established. Unless stated otherwise in a gift instrument, the assets in an endowment 

20 fund are donor-restricted assets until appropriated for expenditure by the institution. In 

21 making a determination to appropriate or accumulate, the institution shall act in good 

22 faith, with the care that an ordinarily prudent person in a like position would exercise 

23 under similar circumstances, and shall consider, if relevant, the following factors: 

24 

25 

26 

27 

28 

29 

30 

31 

investments; 

(I) the duration and preservation of the endowment fund; 

(2) the purposes of the institution and the endowment fund; 

(3) general economic conditions; 

(4) the possible effect of inflation or deflation; 

(5) the expected total return from income and the appreciation of 

(6) other resources of the institution; and 

(7) the investment policy of the institution. 

-3-
New Text Underlined (DELETED TEXT BRACKETED] 
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I (b) To limit the authority to appropriate for expenditure or accumulate under 

2 (a) of this section, a gift instrument must specifically state the limitation. 

3 (c) Terms in a gift instrument designating a gift as an endowment, a direction 

4 or authorization in the gift instrument to use only "income," "interest," "dividends," or 

5 "rents, issues, or profits," or "to preserve the principal intact," or similar words 

6 (I) create an endowment fund of permanent duration unless other 

7 language in the gift instrument limits the duration or purpose of the fund; and 

8 (2) do not otherwise limit the authority to appropriate for expenditure 

9 or accumulate under (a) of this section. 

10 Sec. 13.70.030. Delegation of management and investment functions. (a) 

II Subject to a specific limitation set out in a gift instrument or in law other than this 

12 chapter, an institution may delegate to an external agent the management and 

13 investment of an institutional fund to the extent that an institution could prudently 

14 delegate under the circumstances. An institution shall act in good faith, with the care 

IS that an ordinarily prudent person in a like position would exercise under similar 

16 circumstances, in 

17 (I) selecting an agent; 

18 (2) establishing the scope and terms of the delegation, consistent with 

19 the purposes of the institution and the institutional fund; and 

20 (3) periodically reviewing the agent's actions in order to monitor the 

21 agent's performance and compliance with the scope and terms of the delegation. 

22 (b) In performing a delegated function, an agent owes a duty to the institution 

23 to exercise reasonable care to comply with the scope and terms of the delegation. 

24 (c) An institution that complies with (a) of this section is not liable for the 

25 decisions or actions of an agent to whom the function was delegated. 

26 (d) By accepting delegation of a management or investment function from an 

27 institution that is subject to the laws of this state, an agent submits to the jurisdiction 

28 of the courts of this state in all proceedings arising from or related to the delegation or 

29 the performance of the delegated function. 

30 (e) An institution may delegate management and investment functions to its 

31 committees, officers, or employees as authorized by law other than this chapter. 

CSSB 134(EDC) -4-
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WORK DRAFT WORK DRAFT 26-LS0487IS 

Sec_ 13.70.040. Release or modification of restrictions on management, 

investment, or purpose. (a) With the donor's consent in a record, an institution may 

release or modify, in whole or in part, a restriction contained in a gift instrument on 

the management, investment, or purpose of an institutional fund. A release or 

modification may not allow a fund to be used for a purpose other than a charitable 

purpose of the institution. 

(b) If a restriction contained in a gift instrument on the management or 

investment of an institutional fund becomes impracticable or wasteful or impairs the 

management or investment of the fund, or if, because of circumstances not anticipated 

by the donor, a modification of a restriction will further the purposes of the fund, the 

court, on application of the institution, may modify the restriction. The institution shall 

notify the attorney general of the application, who must be given an opportunity to be 

heard. To the extent practicable, a modification shall be made in accordance with the 

donor's probable intention. 

(c) If a particular charitable purpose or a restriction contained in a gift 

16' instrument on the use of an institutional fund becomes unlawful, impracticable, 

17 impossible to achieve, or wasteful, the court, on application of an institution, may 

18 modify the purpose of the fund or the restriction on the use of the fund in a manner 

19 consistent with the charitable purposes expressed in the gift instrument. 

20 (d) If an institution determines that a restriction contained in a gift instrument 

21 on the management, investment, or purpose of an institutional fund is unlawful, 

22 impracticable, impossible to achieve, or wasteful, the institution, 90 days or more after 

23 notification of the attorney general, may release or modify the restriction, in whole or 

24 part, if 

25 (1) the institutional fund subject to the restriction has a total value of 

26 less than $50,000; 

27 

28 

29 

30 

31 

(2) more than 20 years have elapsed since the fund was established; 

and 

(3) the institution uses the property in a manner the institution 

reasonably determines to be consistent with the charitable' purposes expressed in the 

gift instrument. 

-5- eSSB 134(EDC) 
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1 Sec. 13.70.050. Reviewing compliance. Compliance with this chapter is 

2 determined in light of the facts and circumstances existing at the time a decision is 

3 made or an action is taken. 

4 Sec. 13.70.060. Relation to Electronic Signatures in Global and National 

5 Commerce Act. This chapter modifies, limits, and supersedes 15 U.S.C. 7001 - 7031 

6 (Electronic Signatures in Global and National Commerce Act), but does not modify, 

7 limit, or supersede 15 U.S.C. 7001(a) or authorize electronic delivery of a notice 

8 described in 15 U.S.C. 7003(b). 

9 Sec. 13.70.070. Application. If another provision of law or of a governing 

10 instrument of an institution applies to an institutional fund but conflicts with this 

11 chapter, the other provision governs. 

12 Sec. 13.70.080. Uniformity of application and construction. In applying and 

13 construing this chapter, consideration shall be given to the need to promote uniformity 

14 of the law with respect to its subject matter among states that enact it. 

15 Sec. 13.70.090. Defmitions. In this chapter, 

16 (1) "charitable purpose" means the relief of poverty, the advancement 

17 of education or religion, the promotion of health, the promotion of a governmental 

18 purpose, or another purpose the achievement of which is beneficial to the community; 

19 (2) "endowment fund" means an institutional fund, or part of an 

20 institutional fund, not wholly expendable by the institution on a current basis under the 

21 terms of a gift instrument; the term does not include assets of an institution designated 

22 by an institution as an endowment fund for its own use; 

23 (3) "gift instrument" means a record, including an institutional 

24 solicitation, under which property is granted to, transferred to, or held by an 

25 institutional fund; 

26 (4) "institution" means 

27 (A) a person, other than an individual, organized and operated 

28 exclusively for charitable purposes; 

29 (8) a government or governmental subdivision, agency, or 

30 instrumentality, to the extent that it holds funds exclusively for a charitable 

31 purpose; or 

CSSB 134(EDC) -6-
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1 (C) a trust that had both charitable and noncharitable interests, 

2 after all noncharitable interests have terminated; 

3 (5) "institutional fund" means a fund held by an institution exclusively 

4 for charitable purposes; the term does not include 

5 (A) program-related assets; 

6 (B) a fund held for an institution by a trustee who is not an 

institution; or 7 

8 (C) a fund in which a beneficiary who is not an institution has 

9 an interest, other than an interest that could arise on a violation or failure of the 

10 purposes of the fund; 

11 (6) "person" means an individual, corporation, business trust, estate, 

12 trust, partnership, limited liability company, association, joint venture, public 

13 corporation, government or governmental subdivision, agency, or instrumentality, or 

14 another legal or cornmercial entity; 

15 (7) "program-related asset" means an asset held by an institution 

16 primarily to accomplish a charitable purpose of the institution and not primarily for 

17 appreciation or the production of income; 

18 (8) "record" means information that is inscribed on a tangible medium 

19 or that is stored in an electronic or other medium and is retrievable in perceivable 

20 form. 

21 Sec. 13.70.095. Short title. This chapter may be cited as the Uniform Prudent 

22 Management of Institutional Funds Act. 

23 * Sec. 2. AS 14.40.280(c) is amended to read: 

24 (c) Except as provided by (b) of this section, the monetary gifts, bequests, or 

25 endowments that are made to the University of Alaska shall be managed and invested 

26 by the Board of Regents. In carrying out its management and investment 

27 responsibilities under this subsection, the Board of Regents has the same powers 

28 [POWER] and [OBLIGATIONS TO CARRY OUT] duties with respect to the gifts, 

29 bequests, and endowments of the University of Alaska as are provided.!!! [TO AND] 

30 required [OF THE ALASKA RETIREMENT MANAGEMENT BOARD] under 

31 AS 37.10.071 and AS 13.70 (Uniform Prudent Management of Institutional 

-7- CSSB 134(EDC) 
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I Funds Act). Notwithstanding any other provision of law. AS 37.10.071 governs 

2 the management and investment responsibilities established under this subsection 

3 !f 
4 (1) both AS 37.10.071 and AS 13.70 apply to the management and 

5 investment responsibilities established under this subsection; and 

6 (2) AS 37.10.071 conflicts with AS 13.70 [AS 37.10.220]. 

7 * Sec. 3. AS 14.40.400(b) is amended to read: 

8 (b) The Board of Regents is the fiduciary of the fund. The Board of Regents 

9 shall account for and invest the fund. In carrying out its investment responsibilities 

10 under this subsection, the Board of Regents has the same powers and duties with 

I I respect to the fund as are provided .!!! [TO AND] required [OF THE ALASKA 

12 RETIREMENT MANAGEMENT BOARD] under AS 37.10.071 and AS 13.70 

13 <Uniform Prudent Management of Institutional Funds Act) Notwithstanding any 

14 other provision of law. AS 37.10.071 governs the investment responsibilities 

15 established under this subsection if 

16 (1) both AS 37.10.071 and AS 13.70 apply to the investment 

17 responsibilities established under this subsection; and 

18 (2) AS 37.10.071 conflicts with AS 13.70 [AS 37.10.220]. 

19 * Sec. 4. The uncodified law of the State of Alaska is amended by adding a new section to 

20 read: 

21 APPLICABILITY. AS 13.70, enacted by sec. I of this Act, applies to an institutional 

22 fund held by an institution on or after the effective date of this Act and to decisions made or 

23 action taken by the institution relating to the institutional fund on or after the effective date of 

24 this Act. In this section, "institution" and "institutional fund" have the meanings given in 

25 AS 13.70.090, enacted by sec. I of this Act. 

CSSB 134(EDC) -8-
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Why UPMIFA for Alaska? 
(The Uniform Prudent Management of Institutional Funds Act) 

February 13, 2009 

1. UPMIFA will bring Alaska's guidance and requirements for the administration of 
endowments and charitable funds up-to-date and consistent with national standards. 

2. UPMIFA attempts to bring all of the various types of nonprofit organizations and 
governmental entities under the same requirements and standards for administration of 

endowments and charitable funds. 

3. UPMIFA is "default legislation," which applies only in the absence of other more specific 

applicable requirements in law or governing instruments. 

4. UPMIFA replaces obscure and obsolete rules and concepts for the investment and 
management of endowments and charitable funds with current industry best practice. 

5. UPMIFA provides clear guidance on the standards of performance and prudent practices 
for the investment and management of endowments and charitable funds, which is 
consistent with the Uniform Prudent Investment Act adopted by Alaska in 1998. 

6. UPMIFA defines specific factors to be considered in managing charitable funds, such as: 

a. the accumulation of earnings, the expenditure of endowment funds, and the 
obligation to provide for future beneficiaries; 

b. the investment of funds, including the obligation to manage to the overall 
objectives of the fund and portfolio, to consider the investment horizon, cost 
of management, diversification, rebalancing, verification of relevant facts, 
and the use of special skills or expertise that a fiduciary possess; and 

c. the prudent delegation of investment and management functions. 

7. UPMIFA minimizes the exposure of nonprofits and volunteer trustees to disputes and 
legal challenges over issues related to obscure and outdated administrative rules and 
practices by clarifying the specific requirements and the applicable performance 

standards. 

8. UPMIFA incorporates a less onerous and less expensive process for the modification or 
release of donor restrictions on gifts that may have become wasteful, impracticable, 

unlawful or impossible to achieve. 
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ABOUT NCCUSL 

The National Conference of Commissioners on Uniform State Laws (NCCUSL), now in its 
IISth year, provides states with non-partisan, well-conceived and well-drafted legislation that 
brings clarity and stability to critical areas of state statutory law. 

Conference members must be lawyers, qualified to practice law. They are practicing lawyers, 
judges, legislators and legislative staff and law professors, who have been appointed by state 
governments as well as the District of Columbia, Puerto Rico and the U.S. Virgin Islands to 
research, draft and promote enactment of uniform state laws in areas of state law where 
uniformity is desirable and practical. 

NCCUSL strengthens the federal system by providing rules and procedures that are 
consistent from state to state but that also reflect the diverse experience of the states. 

• NCCUSL statutes are representative of state experience, because the organization is made 
up of representatives from each state, appointed by state government. 

• NCCUSL keeps state law up-to-date by addressing important and timely legal issues. 

• 

NCCUSL's efforts reduce the need for individuals and businesses to deal with different 
laws as they move and do business in different states. 

NCCUSL's work facilitates economic development and provides a legal platform for 
foreign entities to deal with U.S. citizens and businesses. 

NCCUSL Commissioners donate thousands of hours of their time and legal and drafting 
expertise every year as a public service, and receive no salary or compensation for their 
work. 

• NCCUSL's deliberative and uniquely open drafting process draws on the expertise of 
commissioners, but also utilizes input from legal experts, and advisors and observers 
representing the views of other legal organizations or interests that will be subject to the 
proposed laws. 

NCCUSL is a state-supported organization that represents true value for the states, 
providing services that most states could not otherwise afford or duplicate . 
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DRAFTING COMMITTEE ON UNIFORM PRUDENT MANAGEMENT OF 
INSTITUTIONAL FUNDS ACT 

The Committee appointed by and representing the National Conference of Commissioners on 
Uniform State Laws in drafting this Act consists of the following individuals: 

BARRY C. HAWKINS, 300 Atlantic St., Stamford, CT 06901, Chair 
JOHN P. BURTON, P.O. Box 1357,315 Paseo de Peralta, Santa Fe, NM 87501 
MARY JO HOWARD DIYEL Y, Carnegie Mellon University, 5000 Forbes Ave., Pittsburgh, PA 

15213 
L.S. JERRY KURTZ, JR., 1050 Beech Ln., Anchorage, AK 99501 
SHELDON F. KURTZ, University ofIowa, College of Law, 446 BLB, Iowa City, IA 52242 
JOHN H. LANGBEIN, Yale Law School, P.O. Box 208215, New Haven, CT 06520 -8215 
JOHN J. MCAVOY, 3110 Brandywine St. NW, Washington, DC 20008 
MATTHEW S. RAE, JR., 520 S. Grand Ave., 7th Floor, Los Angeles, CA 90071-2645 
GLEE S. SMITH, P.O. Box 667, Lawrence, KS 66044 
SUSAN N. GARY, University of Oregon, School of Law, 1515 Agate St., Eugene, OR 97403, 

Reporter 
EX OFFICIO 

HOWARD J. SWIBEL, 120 S. Riverside Plaza, Suite 1200, Chicago, IL 60606, President 
TOM BOLT, Corporate Place, 5600 Royal Dane Mall, St. Thomas, VI 00802-6410, Division 

Chair 

AMERICAN BAR ASSOCIATION ADVISORS 
CAROL G. KROCH, Rodney Square North, 1100 Market St., Wilmington, DE 19890, ABA 

Advisor 
JOHN K. NOTZ, JR., 191 N. Wacker Dr., Chicago, IL 60606-1698, ABA Section Advisor 
CYNTHIA ROWLAND, One Ferry Building, Suite 200, San Francisco, CA 94111, ABA Section 

Advisor 

EXECUTIVE DIRECTOR 
WILLIAM H. HENNING, University of Alabama School of Law, Box 870382, Tuscaloosa, AL 

35487-0382, Executive Director 

Copies of this Act may be obtained from: 
NATIONAL CONFERENCE OF COMMISSIONERS 

ON UNIFORM STATE LAWS 
211 E. Ontario Street, Suite 1300 

Chicago, Illinois 60611 
312/915-0195 

www.nccusl.org 
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About Us 

The National Conference of Commissioners on Uniform State Laws (NCCUSL), also known as 
the Uniform Law Commission, is now in its 116th year. The organization comprises more than 300 
lawyers, judges and law professors, appointed by the states as well as the District of Columbia, 
Puerto Rico and the U.S. Virgin Islands, to draft proposals for uniform and model laws on subjects 
where uniformity is desirable and practicable, and work toward their enactment in legislatures. The 
Conference's website may be found at www.nccusLorg. 

NCCUsL Staff Contacts 

Name Role Email Phone 

John A. Sebert Executive Director john.sebert[atlnccusLorg 312/450-
6603 

Michael R. Kerr Legislative Director/Legal michael.kerr[atlnccusl.org 312/450-
Counsel 6620 

Elizabeth Cotton- Chief Administrative Officer elizabeth.cotton[atl 312/450-
Mur h nccusLor 6608 

Katie Robinson Communications Officer katie.robinson[atlnccusl.org 312/450-
6616 

Melissa Walls Development Director melissa.walls[atlnccusl.org 312/450-
6622 

Kieran P. Marion Legislative Counsel kieran.marion[atlnccusl.org 312/450-
6621 

Eric M. Fish Legislative Counsel eric. fish[ atlnccusl.org 312/450-
6619 

Nicole N. Julal Legislative Counsel nicole.julal[atlnccusl.org 312/450-
6618 

Kristina Shidlauski Publications kristina.shidlauski[at] 312/450-
nccusLor 6615 

Liz Cunneen Staff Accountant liz.cunneen[at]nccusl.org 312/450-
6607 

Leang Sou Membership & Meetings leang.soulatlnccusl.org 312/450-
6606 

Joan Hollick Legislative Assistant joan.hollick[at]nccusl.org 312/450-
6624 

Karen Lancaster Administrative Assistant karen.lancaster[atl 312-450-
nccusl.org 6600 
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WHY STATES SHOULD ADOPT THE ACT 

This 2006 Uniform Prudent Management of Institutional Funds Act replaces and updates 
the 1972 Uniform Management of Institutional Funds Act. Its rules govern investment of the 
funds of charitable organizations and total return expenditure of those funds. It establishes a 
prudent management investment regime derived from the Uniform Prudent Investor Act (which 
applies only to trusts) and a prudent total return expenditure based upon performance of the 
portfolio held by a charitable institution. It also provides for delegation of authority for 
investment to outside agents and reformation of donor restrictions (cy pres) on funds when 
these are so outdated that the original objective can no longer be honored. 

1. 

2. 

3. 

4. 

5. 

6. 

States should adopt the Uniform Prudent Management of Institutional Funds Act: 

To make sure that the best investment practices govern the actual investment of 
institutional funds. 

To withdraw obsolete rules governing prudent total return expenditure and provide a 
modern rule of prudence consistent with the rules that govern investment. 

To eliminate differences in investment and expenditure rules that apply to different types 
of nonprofit organizations. The same rules govern all under UPMIFA. 

To encourage growth of institutional funds while eliminating investment risks that 
threaten principal. 

To assure that there are adequate assets in any institutional fund to meet program 
needs. 

To make the law governing institutional funds uniform in every state . 

Uniform law Commission For Questions About UPMIFA Please Call Uniform law Commission/NC(U5l312.91S.0195 I www.nccusl.org' www.upmifa.org 
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The UPMIFA Educational Partnership 

The Uniform Law Commission promulgated the Uniform Prudent Management of Institutional 
Funds Act (UPMIFA) in August of 2006 after four years of drafting and study. UPMIFA 
represents a substantial revision to the law of nonprofit endowment investment governance and 
serves to modernize the current statute - the Uniform Management of Institutional Funds Act 
(UMIFA) - which dates back to 1972. Support for UPMIFA is growing, and it has already been 
adopted in over a dozen states. 

Three organizations with a strong commitment to nonprofit governance - The Association of 
Governing Boards of Universities and Colleges (AGB), Commonfund, and the National 
Association of College and University Business Officers (NACUBO) - have funded the 
preparation of educational materials to help inform the public about the new law, and have 
enabled the Uniform Law Commission to provide educational outreach opportunities for UPMIFA. 
The success of the UPMIFA Educational Partnership is in large measure attributable to the 
generosity of these grantors: 

• Association of Governing Boards of Universities and Colleges (AGB) 
The AGB is the single national association that serves the interest of academic 
governing boards, boards of institutionally related foundations, and senior level campus 
officials. Through its research and advocacy services AGB strengthens partnerships 
and protects the country's unique form of governance. While serving over 34,000 
individuals AGB advances citizen trusteeship and ensures the quality and 
achievements of our nation's colleges and universities. 

Commonfund 
Commonfund is the leading investment management firm for the nonprofit sector. 
Founded in 1971, Commonfund now manages over $42 billion in investments for more 
than 1,800 nonprofit clients. The Commonfund Institute, founded to house the firm's 
education and research activities, is dedicated to the advancement of investment 
knowledge and the promotion of best practices in financial management among 
nonprofit educational institutions, foundations, operating charities and health care 
organizations. The Institute's broad range of programs is designed to serve financial 
practitioners, fiduciaries and scholars. 

National Association of College and University Business Officers (NACUBO) 
Established in 1962, NACUBO now represents more than two-thirds of the colleges, 
universities, and higher education providers in the U.S. A combination of knowledge, 
professional development, and advocacy propels NACUBO to work toward excellence 
in higher education, business, and financial management. 

Please contact the Uniform Law Commission at (312) 450-6600 for more information about the 
Uniform Prudent Management of Institutional Funds Act (UPMIFA) and our educational outreach 
efforts, or visit the UPMIFA website at www.upmifa.org. 

The Uniform Law Commission {also known as the National Conference of Commissioners on 
Uniform State Laws (NCCUSL)) has worked for the uniformity of state laws since 1892. It is a 
non-profit unincorporated association, comprising state commissions on uniform laws from each 
state, the District of Columbia, the Commonwealth of Puerto Rico, and the U.S. Virgin Islands. 
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History of UPMIFA and UMIFA 

At its annual meeting in July 2006, the National Conference of Commissioners on Unifoml 
State Laws (NCCUSL) approved the Unifoml Prudent Management of Institutional Funds 
Act (UPMIFA) and recommended it for enactment by the legislatures of the various states. 
UPMJFA is designed to replace the existing Unifolm Management of Institutional Funds 
Act (UMIFA), whieh was approved by NCCUSL in 1972 and has since been enacted in 47 
states. UMIFA was a pioneering statute, providing unifonll and fundamcntalnJ!es for the 
investment of funds held by charitable institutions and the expenditure of funds donated as 
"endowments" to those institutions. Those rules supp0l1ed two general principles: I) that 
assets would be invested prudently in diversified investments that sought growth as well as 
income, and 2) that appreciation of assets could prudently be spent for the pU'l)oses of any 
endowment fund held by a charitable institution. These two principles have been the twin 
lodestars of asset management for endowments since UMIFA became the law of the land in 
nearly all U.S. jurisdictions. 

UPMIFA continues these fundamental principles as a needed upgrade ofllMIFA. Both 
investment in assets and expenditure for charitable purposes have grown exponentially in the 
35 years since UM[FA was dratled; asset management theory and practice have also 
advanced. UPM IF A, as an up-date and successor to UM[FA, establishes an even sounder 
and more unitied basis for charitable lund management than UMIFA has done. 

INVESTMENT 

In 1972, UM[FA represented a revolutionaty advance over prevailing practices which 
imposed upon endowments the limited investment opportunities available I'lr managing trust 
assets - even endowments not organized as trusts. By stating the first prudent investor rule 
in statutory law. UM [FA allowed endowments to invest in any kind of assets, to pool 
endowment funds fl.lr investment purposes, and to delegate investment management to other 
persons (e.g., professional investment advisors), as long as the governing board of the 
charitable institution exercised ordinary business care and prudence in making these 
decisions. A range of factors guided the exercise of prudence. 

UPM[FA incorporates the experience gained in the last 35 years under UMIFA by providing 
even stronger guidance for investment management and enumerating a 1Il0re exact set of 
rules tor investing in a prudent manner. [t requires investment "in good faith and wilh the 
care an ordinarily prudent person in a like position would exercise under similar 
circumstances." It requires prudence in in~urring investment costs, authorizing "only costs 
that are appropriate and reasonable." Factors to be considered in investing are expanded to 
include, for example, the effects of inflation. UPMfFA emphasizes that investment decisions 
must be made in relation to the overall resources of the institution and its charitable 
pUlvoses. No investment decision may be made in isolation, but must be made in light of the 
fund's entire portfolio, and as a part of an investment stTategy "having risk and retum 
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objectives reasonably suited to the fimd and to the institution." A charitable institution must 
diversity assets as an affimlative obligation unless "special circumstances" dictate 
otherwise. Assets must be reviewed within a reasonable time after they come into the 
possession of the institution in order to confoffil them to the investment strategy and 
objectives of the fund. Investment experts, whether in-house or hired for the purpose, are 
held to a standard of care consistent with that expertise. 

UMIFA initiated the em of modem porttolio management tor charitable institutions. 
UPMIFA provides the standards and guidelines that subsequent experience tells us are the 
most appropriate tor the purpose. Charitable institutions will have more precise standards to 
guide them. Courts will have more precise standards with which to measure prudence in the 
event of a challenge. The result should be more money for programs supported by charitable 
funds, including endowments. 

EXPENDITURE 

UMIFA initiated the concept of total return expenditure of endowment assets for charitable 
program purposes. expressly pemlitting ptudent expenditure of both appreciation and 
income and replacing the old trust law concept that only income (c.g., interest :lI1d 
dividends) could be spent. Thus, asset growth and income could be appropriated tl.)r program 
purposes, subject to the rule that a fund could not be spent below "historic dollar value." 

UPMLFA builds upon UMIFA's rule on appreciation, but it eliminates the concept of 
"historic dollar value." UPMIFA, instead, provides better guidance on pmdence and makes 
the need for a HOOf on spending unnecessary. UPMIFA states that the institution "may 
appropriate for expenditure Of accumulate so much of an endowment fund as the institution 
determines to be prudent for the uses, benefits, purposes and duration for which the 
endowment fund is established." Seven criteria guide the institution in its yearly expenditure 
decisions: "1) duration and preservation of the endowment fund; 2) the purposes of the 
institution and the endowment fund; 3) general economic conditions; 4) effect of intlation or 
deflation; 5) the expected total return from income and the appreciation of investments; 6) 
other resources orthe institution; and, 7) the investment policy of the institution." Thesc 
standards mirror the standards that apply to investment decision-making, thus unitying both 
investment and expcnditure decisions more concretely. 

UPMIFA includes an optional provision that allows states to enact another kind of safeguard 
against excessive expenditure. If a state docs not want to rely solely upon the rule of 
prudence provided in UPMIFA, the state may adopt a provision that creates a rebuttable 
presumption of imprudence ifan institution expends an amount grealer than seven percent of 
fair market value of a fund, calculated in an averaging formula 0vcr three years. While Ihe 

seven percell1 rule is likely not 10 be necessary. il is available I<.lr ihose "ales [halma) be 
uncomfOltable with the general standards. 

RELEASE OR MODIFICATION OF RESTRICTIONS 

UPMIF A recognizes and protects donor intent more broadly than UMIFA did, in patt by 
providing a more comprehensive treatment of the modilication of restliclions on charitable 
funds. Sometimes a restriction imposed by a donor becomes impracticable or wasteful or 
may impair the management of a fund. The donor may consent to release the restriction, if 
the donor is still alive and able to do so, but if the donor is not available the chmity can ask 
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for court approval of a modilication of the restriction. The trust law doctrines of cy pres 
(modi(ying a purpose restriction) and deviation (modifying a management restriction) 
probably already apply to charitable funds held by nonprofit corporations. UPMfFA makes 
this clear. Under UM"IFA, the only option with respect to a restriction was release of the 
restriction. UPMfFA instead authorizes a modification that a court detelmines to be in 
accordance with the donor's probable intention. ffthe charity asks for COUIt approval of a 
modification, the charity must notify the state's chief charitable regulator and the regulalor 
may pal1icipate in the proceeding. 

UPMfFA adds a new provision that allows a charilY 10 muddy a restrictIon on a small (less 
than 525,000) and old (over 20 years old) fund without going to court. If a restriction has 
become impracticable or wasteful, the charity may notify the state charitable regulator, wait 
60 days, and then, unless the regulator objects, modity the restriction in a manner consistent 
with the charitable purposes expressed in any documents that were part of the original gift. 

CONCLUSION 

UPMlFA reflects and incorporates the 35 years of experience that has accumulated under the 
original UMlFA. Rather than changing institutional investment or expenditure practices, it 
brings them up to date and unifies them across a broad range of charitable funds. The belter 
charitable institutions manage investments and prudently control expenditures, the more 
money they should have for program purposes. 

©Uniform Prudent Management of Institutional Funds Act 
111 N. Wabash Ave., Suite 1010 

Chicago. Illinois 60602 

tel: (312) 450-6600 I fax: (312) 450·6601 I e-mail: upmlfa@nccusl.org 
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UMIFA Becomes UPMIFA I 

By Susan Gary 2 

The Uniform Management ofInstitutional Funds Act (UMIFA) guides charities on the 
management and investment of funds, provides rules on spending from endowment funds, and 
permits the release of restrictions on the use and management of charitable funds. The Act has 
been adopted in 47 states and the District of Columbia. It has been successful, but portions of it 
are out-of-date, and the National Conference of Commissioners on Uniform State Laws (the 
Uniform Law Commission) at its annual meeting on July 13, 2006, approved a revised version: 
the Uniform Prudent Management ofinstitutional Funds Act (UPMIFA). 

In 1972, when the Uniform Law Commission promulgated UMIF A, a great deal of uncertainty 
existed about the standards that governed directors of charities operating as nonprofit 
corporations. Trust law provided guidance, but trust law at that time restricted investment 
decision making in a number of ways. Trustees analyzed risk on an asset-by-asset basis, rather 
than across the portfolio. Trust law did not permit delegation of investment authority, so 
involving investment advisors caused concern. Trust accounting rules defined income and 
principal in a way that affected both spending and investing. If a charity could spend only 
"income" under trust law rules, the trust law definition of income limited investment options. 
UMIFA created a new set of rules that made total-return investing possible for charities 
organized as nonprofit corporations. 

In the period since 1972, trust law has caught up with UMIFA in many respects. The Uniform 
Prudent Investor Act (UPIA), a trust law statute now adopted in 44 states, provides modem 
guidance for the prudence standard fiduciaries should follow in making investment decisions. 
Although the comments to UPIA suggest that the standards articulated in that statute also apply 
to charities organized as nonprofit corporations, making the standard explicitly applicable to all 
charities makes sense. With this and other changes in mind, the Uniform Law Commission 
decided to update UMIF A. 

Four years in the making, UPMIFA updates the prudence standard that applies to the 
management and investment of charitable funds. UPMIFA also modernizes the rules governing 
expenditures from endowment funds, both to provide better guidance on spending from 

I This article reprinted with permission from the American Bar Association. It was originally published in the ABA 
Property & Probate Journal, January/February 2007. This information or any portion thereof may not be copied or 
disseminated in any fann Or by any means or downloaded or stored in an electronic database or retrieval system 
without the express written consent of the American Bar Association. 

2 Susan N. Gary is a professor at the University of Oregon School of Law, Eugene, the reporter for UPMIFA, and 
co-chair of the Uniform Acts for Probate and Trust Law Committee . 

• 1Jni1Cfl11 L.awC«n.'1Imlon: F{)r Questions {\bout UPM1F A Ple3~t' Call Ulli["orrn L:J\v Comrnissitm/NC('USL 3l2.45(1.6600 I www.nccus1.org I www.upmifu,org 
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endowment funds and to give institutions the ability to cope more easily with fluctuations in the 
value of the endowment. Finally, UPMIF A adopts provisions governing the release and 
modification of restrictions on charitable funds to permit more efficient management of these 
funds. UPMIF A applies, as did UMIF A, to charities organized as nonprofit corporations and to 
charities organized as trusts, but only to those trusts that have a charity as a trustee. 

Prudent Investing 
The standard for investing and managing charitable funds is one of prudence. Although the law 
applicable to private trusts and to business corporations may hold trustees and directors to 
different standards of care, the standard of care for those managing a charity should be the same 
for all charities, regardless ofthe organizational form. 

UPMIFA's articulation of the prudence standard reflects the merging of the trust and corporate 
standards when applied to managers of charitable funds. The statute takes language from both 
the Revised Model Nonprofit Corporation Act (RMNCA) and UPIA. The RMNCA states that a 
manager must act "in good faith and with the care an ordinarily prudent person in a like position 
would exercise under similar circumstances." This language derives from the business standard, 
but "similar circumstances" refers to the fact that the funds are managed for charitable purposes 
and not business purposes. UPMIFA uses language from the RMNCA and then follows this 
general direction with specific factors that a manager should consider. These factors derive from 
UPIA and are consistent with good practice under current law. 

• The prudence standard in UPMIF A requires managers to meet their fiduciary duty of care, the 
duty to minimize costs, and the duty to investigate with respect to investment decision making. 
In addition, UPMIFA directs managers of charities to consider general economic conditions, to 
make decisions on a portfolio basis, to allocate risk and return across the portfolio, and to 
consider the needs of the charity both to make distributions and to preserve capital. A charity 
can pool funds for purposes of management and investment, and in some situations doing so can 
yield better investment results. Managers are reminded that donor intent controls, so a charity 
must follow any specific donor directions for investment and management of assets. Of course, 
this emphasis on donor intent does not mean that a donor should control the management of a 
charity. 

• 

Prudence is a standard that evolves over time, and UPMIFA is simply updating the statutory 
language to provide good direction about the role of prudence in investment and management. 
The guidance should be helpful to charities and comports with current best practices. 

Endowment Spending 
The big change UPMIF A brings comes in the rules on spending from endowment funds, defined 
as funds that cannot be wholly expended on a current basis. These rules apply to donor­
restricted funds and not to board-restricted funds. Money set aside by a board of directors as an 
"endowment" is a board-restricted fund; money contributed by a donor with the intent that the 
money be held as an endowment is a donor-restricted fund. If a charity raises money for its 

U\'1J1lXm LawC(lfTll1lismfl Fm Questions About UPMIFA Pleas~' Call Unilimll Law Commission/NCCUSL 312.450.66001 \\·ww.nccu_~J.org I W\\·w.upmifa.{lr~ 
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endowment, and donors contribute with the understanding that the charity will hold their 
contributions in the endowment, then these rules apply to that fund. Donor intent in this regard 
will depend on the applicable "gift instrument," the documents that define the terms of the gift. 
The gift instrument may be a letter from the donor accompanying the gift, a solicitation from the 
charity to which the donor responds, or a gift agreement entered into by the donor and the 
charity. 

UMIFA's spending rule has been critically important to the successful functioning of the 
investment guidance the statute provides. Endowments are typically described as funds that 
maintain principal and distribute income. The difficulty lies in determining what constitutes 
principal and income. Before UMIFA arrived on the scene, charities organized as nonprofit 
corporations assumed that trust accounting rules applied to them. Those rules defined income to 
exclude capital gains. Thus, a direction to "spend only income" meant that a charity might skew 
its investment decisions to produce more trust accounting income, to the detriment of the long­
term health of a fund. 

Rather than trying to define income and principal, the drafters of UMIF A devised a spending rule 
that seemed a better fit for charities. UMIFA uses the term historic dollar value (HOY) to mean 
the value of contributions made to an endowment fund, without increases or decreases because 
of investment results, inflation, or anything else. Under UMIFA, a charity can spend from an 
endowment fund the amount of appreciation above HOY the charity deems prudent, after 
considering the charity's purposes, but can never spend below HOY. The prudence standard in 
UMIFA limits spending above HOY because a charity can spend only the amounts the directors 
determine to be prudent. The statute provides minimal guidance, however, and focuses on the 
needs of the charity rather than on the purpose of the particular fund. Fortunately, despite the 
limited statutory guidance, most charities have developed spending rules that comply with 
UMIF A and also limit spending in ways that preserve the purchasing power of the endowment 
funds they manage. 

UPMIFA no longer uses the term "historic dollar value" and no longer restricts spending to 
amounts above HOY. Under UPMIF A, a charity can spend the amount the charity deems 
prudent after considering the donor's intent that the endowment fund continue permanently, the 
purposes of the fund (and not just of the charity as under UMIFA), and relevant economic 
factors. The intention of the change is not to permit unrestricted spending from an endowment 
fund. UPMIF A applies a more carefully articulated prudence standard than that used in UMIF A 
to guide the process of making decisions about spending. UPMIF A emphasizes the perpetuation 
of the purchasing power of the fund, not just of the original dollars contributed to the fund. 
Although the Act does not require that a specified amount be set aside as principal, the Act 
assumes that a charity will preserve "principal" by maintaining the purchasing power of amounts 
contributed and will spend "income" by making a distribution each year using a reasonable 
spending rate. UPMIFA encourages charities to establish a spending policy that will be 
responsive to short-term fluctuations in the value of the fund . 

Por Quesli{ll1S About [)PM1F A PIc:.!${' Call Ilniiill-nl Law COn1mission:'i\'CC(JSL 312.450.66(10 I \\'ww.nccu~Lorg ! W\\"w.upmif:J. l1r),' 
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Any donor restrictions agreed to by a charity will control the management of an endowment 
fund. If a donor wants to create an endowment fund that can spend only 4% each year, and if the 
charity agrees to the restriction, the restriction will govern spending from the fund. If, however, 
the donor restricts the fund by indicating that the charity should "pay only income" or "hold the 
fund as an endowment," then a rule of construction in UPMIFA will treat the fund as an 
endowment fund subject to the UPMIF A rules on spending. The Act assumes that a donor who 
gives to an endowment fund wants the charity to use modem investment strategies to generate 
enough funds to distribute while maintaining ihe long-term viability of the fund. UPMIFA gives 
effect to the presumed intent of the donor. 

UPMIFA will apply to charitable funds created both before and after enactment. Some people 
have expressed concern that the change in the endowment spending rules will affect donor intent. 
The rule of construction in UPMIFA gives meaning to a donor's direction to "pay only the 
income" from an endowment. A constructional rule resolves an ambiguity, in this case because 
the words used by a donor do not convey a specific meaning. Changing a statutory 
constructional rule does not change the underlying intent and, instead, changes the wayan 
ambiguity is resolved. The change should better effectuate the intent of the donors. The 
committee that drafted UPMIF A concluded that the new rules provide better protection for 
donors and for charities. The committee also noted that unless UPMIFA applies retroactively, 
charities will face unwieldy and costly administrative burdens. Without retroactive application, a 
charity would have to maintain two sets of records for every endowment fund created before 
enactment that receives contributions after enactment. 

Because of concerns expressed by some constituencies about the removal ofHDV as a floor for 
spending, the committee agreed to draft two optional provisions for legislatures to consider. The 
Act should function well without these optional provisions, but some states may prefer to include 
one or both of them. The first optional provision appears in brackets in the text of the Act. The 
provision, section 4(d), creates a rebuttable presumption of imprudence for spending more than 
7% of the value of an endowment fund in one year. The value of the fund is determined based 
on a three-year rolling average. Seven percent is a high number and is not intended as a safe 
harbor. The number was made high enough to allow some fluctuation in a year when a charity 
needs to spend more and to allow for some changes in economic conditions. 

Those in favor of the presumption argue that the presumption provides a useful guideline for 
charities and for those who supervise charities. The presumption may also curb a charity's 
temptation to spend its endowment funds too quickly. Those opposed to including the 
presumption express concern that a charity may interpret the provision to mean that spending 
below 7% is presumed to be prudent, even though the statute provides otherwise. Other 
arguments against the presumption focus on the difficulty of identifying a percentage that can be 
appropriate for the range of charities and purposes covered by UPMIFA. 

The second optional provision appears in the comments following section 4. This provision 
targets charities with limited initial investment and spending experience that could benefit from 
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additional scrutiny by the attorney general. This optional provision states that if a charity with 
endowment funds valued, in the aggregate, at less than $2 million, plans to authorize spending 
that will take the total value of all endowment funds held by the charity below total HDV for 
those funds, then the charity must notify the attorney general in that state before proceeding. The 
optional provision gives the attorney general 60 days to take action before the charity spends 
below HDV but does not require approval from the attorney general. If the attorney general's 
office gets notice of proposed spending, someone in the office can review the decision, talk with 
the charity, and provide advice on prudent spending before the charity spends the money. 

Release or Modification of Restrictions 
A charity can continue indefinitely. Over time, changing circumstances may necessitate changes 
in the way the charity carries out its purposes or changes in the purposes themselves. UPMIFA 
provides rules for modification that clarify the ways in which nonprofit corporations can change 
restrictions. 

UPMIF A, like UMIF A, permits a donor to release a restriction the donor imposed on a charitable 
gift. The donor cannot direct the use of the property after the release, but a charity would likely 
work with the donor to decide on the appropriate changes. 

Under UMIF A, if the charity could not obtain the donor's consent, perhaps because the donor 
was dead, the charity could ask a court to release a restriction. The problem with this approach is 
that the statute gives the court authority to release the restriction but appears to give the charity 
control over the use of the assets after the release, without the application of cy pres principles. 
Section 7(d) ofUMIFA then cryptically notes that the release provision "does not limit the 
application of the doctrine of cy pres." 

Rather than permitting release by a court, with no restrictions on future use, UPMIFA adopts the 
doctrines of cy pres and deviation from trust law, taking language from the Uniform Trust Code. 
Deviation, in UPMIF A 5 6(b), allows a charity to ask the court to release or modify a restriction 
that has become impracticable or wasteful or one that impairs the management or investment of 
the fund. The same section permits a request to modify a restriction if, because of circumstances 
not anticipated by the donor, the modification will further the purposes of the fund. Any change 
must be consistent with the donor's probable intention. Cy pres allows a charity to ask a court to 
approve a change because a restriction has become unlawful, impracticable, impossible to 
achieve, or wasteful. Under the application of cy pres, a change must be consistent with the 
charitable purposes expressed in the document that created the gift. 

UPMIFA adds a new provision that should be of help to charities. Section 6(d) provides that if a 
fund is both old (20 years) and small ($25,000), then a charity can apply cy pres to the fund to 
change a restriction, after first giving notice to the attorney general but without obtaining court 
approval. The charity must wait 60 days before modifying the restriction, to give the attorney 
general time to take action if the attorney general finds a problem with the proposed 
modification. This provision addresses the problem that occurs when a restriction on a fund no 
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longer makes sense, but the fund is too small to justity the costs of a court proceeding to request 
deviation or cy pres. 

In keeping with the approach taken under trust law for modification using cy pres or deviation, 
the Act does not require notification of donors. Of course, a charity'S self-interest in maintaining 
good donor relations will encourage contacting any known donors about any need to release or 
modify a restriction. UPMIF A does not change the general rule that donors do not have standing 
to bring a court challenge to a charity's actions. UPMIFA maintains the attorney general's 
traditional role in protecting donor intent and the public's interest in charitable assets. 

Enactment 
Now that the Uniform Law Commission has approved UPMIFA, legislatures will begin 
considering enactment. A copy of UPMIF A, including comments that provide additional 
information, can be found at www.nccusl.org or obtained by contacting Susan Gary at 
sgary@law.uoregon.edu. Prof. Gary is happy to answer questions, hear comments, and help with 
legislative efforts in connection with UPMIF A . 

For QUCSli(ll1s About UPMIFA Plc:l:'>(' Call Uniform Low Commissilm/NCCl)SL 312.450.66001 \\"ww,nccu~l.org I wv;w.upmilJ.(lrt! 
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HIGHLIGHTS 

• Investment freedom. Portfolio managers are not limited in the kinds of assets that may 
be sought for the portfolio. (Broader than UMIFA) 

• Costs. Costs must be managed prudently in relationship to the assets, the purposes of 
the institution and the skills available to the institution. (Not addressed in UMIFA) 

• Expenditure of funds. Total return expenditure is expressly authorized under 
comprehensive prudent standards relating to the whole economic situation of the 
charitable institution. (UMIFA does not address this standard) 

• Historic dollar value abolished. UPMIFA abolishes the historic dollar value limitation 
on expenditure in UMIFA. 

• Seven percent rule. States may adopt an optional rule that presumes expenditure 
exceeding 7% of total return is imprudent. 

• 

• 

Release of restrictions for small institutional funds. UPMIFA provides new 
procedures for releasing restrictions on small institutional funds (less than $25,000) held 
for a long period of time (20 years), requiring only notice to the Attorney General 60 days 
in advance of the release. (Not addressed in UMIFA) 

Application. UPMIFA applies to funds held in any form, including nonprofit corporate 
form, except charitable trusts, with a commercial or individual trustee. (UMIFA applies 
only to endowments held by a charitable institution for its own account.) 

Uniform law Commission For Questions About UPMIFA Please CaU Uniform law Commission/NC(U5l312.9tS.019SI www.nccusl.orglwww.upmifa.org 
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Commonfund Commentary 

Uniform Prudent Management Act proposes major changes in investment 
standards for non profits 

I 
Nonprofit investors are familiar with the Uniform Management of Institutional Funds Act (UMIFA), 

the landmark statute that, on its passage in 1972, established standards for the management, 
investment and expenditure of the endowment funds of nonprofit institutions. Now, the National 
Conference of Commissioners on Uniform State Laws (NCCUSL) has approved a comprehensively 

revised version of UMIFA, called the Uniform Prudent Management of Institutional Funds Act, or 
UPMIFA. This new law, if adopted by the various state and territorial legislatures, is anticipated to 

have widespread implications for nonprofit organizations, including: 

• Elimination of the historic dollar value limitation on spending (the so-called "underwater 

funds" rule). 

• Broadening the scope covered by the statute, which is intended to apply to trusts, 
governmental agencies, and any other type of entity dedicated to charitable purposes, as 
well as nonprofit organizations. 

• Comprehensive incorporation of modern portfolio investment standards by providing for 
diversification of assets, pooling of assets, total return investment and whole portfolio 
management. 

• An endorsement of the concept of intergenerational equity via an optional provision that 
allows states to find that an organization spending more than 7 percent of its endowment in 

one year is acting imprudently. 

UPMIFA was approved by 300 state law commissioners on July 13, 2006 at NCCUSL's annual 
meeting. The act will now go to the American Bar Association for approval; after that, it will be 
introduced into the legislature of each jurisdiction. If signed into law, UPMIFA will replace UMIFA, 

which has been the standard in 48 states for the past three and one-half decades. 

Over the last four years Commonfund personnel have followed the deliberations of the drafting 

committee, providing advice and input when asked. Now that a bill has been proposed, 
Commonfund intends to publish educational materials for those in the nonprofit community who 

seek a better understanding of its proposed provisions. 

John S. Griswold, Jr., Executive Director of the Commonfund Institute, noted that "Commonfund 
and UMIFA were conceived from the same body of thought leadership. As such, UMIFA and 
Commonfund have been inextricably linked for over 30 years. Commonfund was founded in 1971 
through a grant from the Ford Foundation. UMIFA was approved the very next year, partly as the 
result of a series of studies commissioned by the Ford Foundation that recognized nonprofit 

organizations were being hampered by outdated state laws that discouraged modern total return 
investing. " 
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UMIFA broke new ground 

Before the approval of UMIFA, there was no consistent body of law to guide nonprofit decision­

making concerning investment authority and the use of appreciation for endowed funds. Overly 

conservative and restrictive trust and investment laws in the various states caused institutional 
funds to be invested largely in low yielding bonds and fixed income instruments that delivered 

reasonably safe and dependable income but whose market value was constantly eroded by 
inflation. With great success, UMIFA significantly broadened the list of permissible investments for 
nonprofits, allowed boards to delegate investment authority to outside managers within a general 
fiduciary standard of prudence, and enabled institutions to pursue total return investing. Now, 
UPMIFA fully incorporates the concepts of modern portfolio theory from the Uniform Prudent 

Investor Act and the Uniform Principal and Income Act, both of which have been widely adopted, 
for the more efficient management of non profits' endowed funds. 

UPMIFA is the product of four years of drafting efforts and extensive coordination among donors, 
managers and nonprofit organizations. NCCUSL, a nonprofit association of lawyers, has been 
working for uniformity in state laws since 1892, filling the gap between national legislation enacted 
by Congress and individual state laws. NCCUSL is perhaps best known for its drafting of the 
Uniform Commercial Code, which exists in every U.S. jurisdiction and provides the uniform legal 
framework governing commerce. 

While UPMIFA adds only one word to UMIFA's title, the underlying change in the law is major in 
both structure and significance. UMIFA had gone unchanged over its entire 34-year existence. If 

adopted, UPMIFA will likely reshape the landscape of nonprofit fund management and investment. 

Four major areas of change 

• As its name suggests, UPMIFA adopts the prudence standard for investment decision­
making. The act directs those responsible for managing and investing the funds of an 

institution to act as a prudent investor would, using a portfolio approach in making 
investments and considering a variety of factors, including the purpose and risk and 
return objectives of the fund. 

• Under UPMIFA, the rules governing expenditures from endowment funds have been 
modified to give a governing board more flexibility in making investment and expenditure 
decisions within the general standard of prudence, so that the board can cope with 

fluctuations in the value of the endowment. It does this primarily by providing 
investment freedom (portfolio managers are not limited in the kinds of assets that may 

be sought for the portfolio), and by providing updated rules on the expenditure of funds 
(total return expenditure is expressly authorized under comprehensive prudent standards 

relating to the whole economic situation of the nonprofit institution). 

• In this regard, an important change in the new act is the elimination of the "historic dollar 
value" rule governing "underwater funds" (those funds whose value, owing to stock 
market contractions of the type brought on by the 2000 - 2002 bear market, is below the 
value of the gifts at the time they were given by donors). Under UMIFA, institutions were 
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not allowed to spend from a fund if its asset value was below its historic dollar value. 

UPMIFA replaces the use of historic dollar value with a more flexible spending rule, 
pursuant to which trustees may spend or accumulate as much of an endowment f~nd -
including principal or income, realized or unrealized appreciation - as they deem prudent, 

taking into account the intended duration of the fund, the fund's purposes, economic 

conditions, expected inflation, investment returns, other resources of the institution and 
its investment policy . 

• In an endorsement of the concept of intergenerational equity, the proposed text of 

UPMIFA includes an optional limitation available for those jurisdictions desiring to place 
limits on spending. This option is a "7 percent rule" that provides a rebuttable 
presumption that expenditures exceeding 7 percent of a fund's total return over a rolling 

three-year period are imprudent. Enactment of the 7 percent rule is left to the discretion 
of individual state legislatures. Spending more than 7 percent will not automatically 
mean an organization is in violation of UPMIFA, but its board may have to make the case 

to state regulators that their spending policy was, in fact, prudent under the 
circumstances. 

UPMIFA applies to all types of nonprofit organizations - whether nonprofit corporations, trusts, 
unincorporated associations, governmental subdivisions or agencies, or any form of entity that is 
organized exclusively for charitable purposes. This reflects the fact that standards for investing and 
managing institutional funds are and should be the same regardless of the legal form of the 
organization. 
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Eric Wohlfarth, Trustee 
University of Alaska Foundation 
Phone: (907) 450-8030 
Fax: (907) 450-8023 

March 10, 2009 

The Honorable Joe Paskvan 
Alaska State Capitol 
Juneau, Alaska 99801-1182 

UNIVERSITY 
ojALASKA 
JfRn.Y Traditions On( AlaJh! 

Butrovich Building 
910 Yukon Drive, Suite 207 
PO Box 755080 
Fairbanks, AK 99775-5080 
EWohlforth@akatty.com 

RE: Uniform Prudent Management of Institutional Funds Act (UPMIFA) Legislation 

Dear Senator Paskvan: 

On behalf of the University of Alaska Foundation, as chairman of its Investment Committee, I 
urge favorable consideration and passage of 5B 134, relating to the Uniform Prudent Management of 

Institutional Funds. 

Eriq:orthJA 

''"'''' '"' '"~'m."~ ""', 
University of Alaska FoundatIOn 
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March 17, 2009 

BesiCle ,Alas~a's Nonprofits 
161 KIntII:'- _101 

AlI<b ...... ""_ 
PlIo .. , (907) 70-\200 Fox: (WI) %71ia114 

The Honorable Senator Joe Paskvan 
Alaska State Capitol, Room # 7 
Juneau, AK 99801 

Dear Senator Paskvan: 

Thank you for your sponsorship of Se~ Bill 134. h is a timely piece of legislation 
which replaces obsolete rules, and in doirtg so brings Alaska trust law into this 
century. But the real value The Foraker Group sees in this legislation is the ability to 
provide solid options and reaIistic opportimities for Alaska nonprofit institutions and 
the University of Alaska in pursuing lonti-temt sustainability. 

The Foraker Group is a statewide Management Support Organivrtion established in 
2000, with a straightforward mission: ASsuring the success of Alaska's nonprofit 
organizations by helping them build theii own sustainability. Foraker does this by 
providing high-qua1ity, efficient, and cosi~ffective assistance to staff and boards of 
directors in three broad areas: shared/professional services, education and training, and 
organizational development. And more lind more, we are also speaking out on behalf 
of Alaska's nonprofit sector - this is what leads us to submit a letter of support for SB 
134. l , 
We support Senate Bill 134 because the legislation can have positive impacts on 
Alaska nonprofits, as well as the University of Alaska. Simply stated, developing an 
Alaska version of the Uniform Prudent Management of Institutional Funds Act 
(UPMIF A) provides solid guidance to n$agers and investors of charitable funds and 
endowments. As they respond to the nation's ecorwmic crisis and build their 
sustainability, this kind of"best practice~ is essential to nonprofit organizations of all 
kinds. 

The best possible response to economic Uncertainty is rooted in long-term 
sustainability. Alaska organizations of ail shapes and sizes are responding to threats to 
sustainability in many ways, all in pursuit of important missions in their communities. 
Building a sustainable income stream and ensuring financial resilience is essential in 
Alaska's nonprofit sector - sustainable ofganizations are better positioned to meet 
their important missions, are more effective, more efficient and above all more self­
reliant. They form the fOWldation of a strong Alaska economy, and healthy, 
productive Alaska communities. ~ v 
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The current economi<: crisis is proving to~be especially 1ro~lesome for organj2Alrions 
that manage or rely on charitable funds aDd endowments. But it would be a mistake to 
portray the passage of SB 134 as a respo~ to economic uncertainty. The "fixes" in 
SB 134 are not made in response to econOmic turmoil- the changes are warranted 
now, regardless of economic~. It is all about being "good stewards" of 
the donated or endowed dollars of others:- a task that becomes harder and harder in 
the face of growing economic turmoil. i 

Prudent stewardship is all the more difficUlt in a demanding digital age using 
antiquated and inadequate analog tools. The proposed legislation can provide the tools 
to meet that donor intent while at the same time help develop long-term sustainability. 

We know the economy is in twmoil, and that tunnoil is hitting all Alaska 
organj7BIjons - government, corporate eIjtities, education, uibal, private foundations, 
the nonprofit sector, and the University Of Alaska. The economi<: situation makes this 
legislation timely, but it is change that shOuld come regardless. 

Please feel free to contact Foraker Vice P,resident Dr. Michael Walsh with any 
questions you might have. He can be ~ via email at mwa1sh@forakergrup.org 

Sincerely, 

Dennis McMillian, President 
The Foraker Group 
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