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State Capitol Building, Room 126
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Fax (207) 465-3872
Toll-free (866) 465-4993

REPRESENTATIVE CRAIG JOHNSON
House DISTRICT 28

SPONSOR STATEMENT

House Bill 49

“An Act further limiting the exercise of eminent domain”

HB 49 strengthens the individual's property rights by protecting privately owned
recreational structures from the exercise of eminent domain for recreational
purposes.

Eminent domain is an important right of the government. However, it should only
be used for the most judicious of purposes, and every effort should be made to
minimize its impact to the right of the individual to own private property.

AS 09.55.240 limits the government's authority to exercise eminent domain and
seize personal residences by clearly outlining its legitimate use (namely the
construction and/or expansion of roads, schools, and public buildings} and by
prohibiting its exercise for the purpose of economic development or to generate
increased government revenues.

HB 49 affords privately owned recreational structures the same protection from
government seizure already granted to personal residences in AS 09.55.240.

The right to own private property is one of the most important rights of Alaskans.
By prohibiting government seizure of privately owned recreational structures for
recreational purposes, HB 49 strengthens that right and ensures the continued
use of land in the greatest of ways — that of private ownership.

1346 Co-Chair, House Resources Committee
Member of Rules, State Affairs, Transportation Committees
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CS FOR HOUSE BILL NO. 49(JUD)
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-SIXTH LEGISLATURE - FIRST SESSION
BY THE HOUSE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsor(s): REPRESENTATIVES JOHNSON, Ramras

A BILL
FOR AN ACT ENTITLED
"An Act relating to the prohibition of the exercise of the power of eminent domain
against a recreational structure for the purposes of developing a recreational facility or

project.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 09.55.240(¢) is amended to read:
(e) The power of eminent domain may not be exercised for the purpose of
developing a recreational facility or project if the property to be acquired includes an

individual landowner's personal residence or recreational structure or that portion of

an individual's property attached to and within 250 linear feet of an individual
landowner's personal residence or recreational structure unless the landowner
consents either before or after a condemnation proceeding has been filed. In_this

subsection, "recreational structure” means a permanent structure that is used by

the owner or beneficiary of a trust holding legal title to the structure as a

dwelling for seasonal recreational purpeses.

-1- CSHB 49(JUD)
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* Sec. 2. AS 09.55.240(h)(3) is amended to read:

(3) "personal residence” means a structure that is the dwelling place of

an individual that

(A) must be used by the owner or beneficiary of a trust holding
legal title to the structure as a dwelling unit, as opposed to a rental, storage, or
other commercial space;

(B) must be inhabited by the owner, prior owner, or beneficiary
of a trust holding legal title to the structure for at least 90 days during the 12-
month period immediately before the date an action for the exercise of the
power of eminent domain is filed,;

(C) must constitute an ordinary home for general living
purposes [, AS OPPOSED TO A DWELLING USED ONLY FOR
SEASONAL RECREATIONAL OR TEMPORARY PURPOSES]; and

(D) may not have been constructed, placed, or occupied for the

purpose of avoiding eminent domain proceedings;

22-
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HOUSE JUDICIARY COMMITTEE

STATE CAPITOL, ROOM 120
(907) 465-4990

MEMORANDUM

Date: February 9, 2009

To:  Don Bullock
Leg. Legal

From: Jane W. Pierson

Re: JUD CS for HB49

Don,
Might you please make the following change to HB 49:
Amendment #1, page 1, line 13 delete the word of.

Thank you




FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:
2009 LEGISLATIVE SESSION Bill Version:
() Publish Date:
identifier (file name):HB48-DOT-CO-2-06-09 Dept. Affected: DOT&PF
Title Eminent Domain: Recreational Structures RDU Administration and Support
Component Commissioner's Office
Sponsor Rep. Johnson
Requester H Jud Component Number 530
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
Appropriation
Required Information
OPERATING EXPENDITURES FY 2010 FY 2010 FY 2011 FY 2012 FY 2013 FY 2014 FY 2015
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0 0.0
[CAPITAL EXPENDITURES [ | i I [ |
[CHANGE IN REVENUES | ) [ | ] [ [ |
FUND SQURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other interagency Receipts

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2009) cost:
POSITIONS

Full-time

Part-time

Temporary

ANALYSIS: {Attach a separate page if necessary)

There is no fiscal impact to the Department of Transportation and Public Facilities

Prepared by:  Mary Siroky, Legislative Liaison Phone 4654772
Division Department of Transportation and Public Facilities Date/Time 2/6/09 11:31 AM
Approved by:  Nancy Slagle, Admin Director Date 2/6/2009

Department of Transportation and Public Facilities

(Revised 9/10/2008 OME) Page 1 of 1
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Alaska Association of REALTORS
The Voice of Real Estate in Alaska
4205 Minnesota Drive

vzagow  Anchorage, Alaska 99503
(907) 563-7133

February 4, 2009

The Honorable Craig Johnson
Alaska House of Representatives
State Capitol Building

Juneau, Alaska 99801

RE: House Bill 49 - “An Act relating to the prohibition of the exercise of the power of
eminent domain against a recreational structure for the purposes of developing a
recreational facility or project.”

Dear Representative Johnson,

The Alaska Association of REALTORS® with over 1,600 members statewide supports
House Bill 49, which relates to eminent domain and recreational structures.

The Association supported HB 318, the eminent domain legislation which defined

whether or not it is appropriate to take a person's private property for economic
development and whether it is appropriate to take all or part of one's primary residence

for recreattonal opportunities of another.

We favor this consumer protection legislation because it would change the definition of
primary residences to include recreational structures and second homes which are very

common throughout Alaska.

The Association encourages the passage of House Bill 49.

Sincerely,

) (s

Art Clark
AAR President
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NOTES TO DECISIONS

1. Genersd Consideration.
1. Power to Condemn,
1L Public Uses.
A Generadly.
B. Mines,
G Trnneay Lines.

1. GENERAL CONSIDERATION.

Eminent domain procecdings ure uniquoe, and
are soverned by comprehenshie rules off procadure
appitable w condemnation actions il Stewnrt &
Grisdle, Tae, v. Seate, 320 P2d 1242 CAdavka 1871,

Swrict construction. - - Eminent domuan statates
are wuversally eotstrued strietly, particaarty whore
adiffivent constroction would render the et of doobt-
ful vaddivy, Norghern Mining & Trivhng Ce v Aluska
Guid fecovery Co., 20 Fo2d 5 49Lh Cir. 1927).

Public subject madter, — The sabject matter of
earinent damain proceedings iz one af pablie wuther
thun af private mrerest Alaska Gold Recovery Coo v,
Nerihiorn Mining & Tradiog Co., ¥ Alasks 356 01926),
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. onarily the only questions to be considered by the
uriz in emdenration proveedings urer First,
whether the petitioner has the power 10 exeroise the
Topght o ciinent domaing second, whether the prop-
ety Daell i o @ nature sulgoeet o condemaation;
third, w renhier the property is being taken for o publie
or a private use; and fourth, wheiher the power is
being weend for Giking an exeessive amount of property.
o Tawn oF Seward v Margeles, 9 Alasko 351 G83d,

v Appropriation deemed cexercise of power of
eminent domain, -~ Neither the Cadlure of the state
winstrute A condermition action nor the nwners’
assertion of & claim bosed en the theary of rrospass
danged 1hie cxrenuinl natore of the ~tate’s acuien in
wpropriaiing the owners” property from one of the
fgercize o the pawer of cminent domain. State, Nep’t
o Highwoayw v Craghy, 4373 Plad 724 (Alaska 1966)
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Constitution only acts as limitation on power.,
= See Aluska Gold Recovery Co. v, Nerthern Mining
& Trading Ca.. 7 Muska 386 (19261,
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Date Referred to Committee: January 20, 2009 FURTHER REFERRALS:
Date of Committee Action: __L\ﬁ“}ﬂ
The JUDICIARY Committee considered: HOUSE BILL NO. 49

"An Act relating to the prohibition of the exercise of the power of eminent domain against a recreational structure for the purposes of
developing a recreational facility or project."

HB 49 EMINENT DOMAIN: RECREATIONAL STRUCTURES

Recommends it be replaced with | | HCS or | ~/{CS for 44
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[ ] attach amendments
[ ] add new referral to Committee
[ ] Letter of Intent Committee

el NEW FISCAL NOTES PREVIOUS FISCAL NOTES
Jfor *Assigned by Chief Clerk’s Office List by Dept(s): vng T Fiseal Tinaet Y Zero

Deprs.: List by Dept(s}: | *FN# | Fiscal ]| Indet. | Zero
ADM -

CED DOL v
COR
CRT
EED
DEC
DFG
GOV
DHS
LWF
LAW
LEG
MVA
DNR
DPS
REY
DOT
UA

Printed Last Name

AN YA
+———
7 ‘ 6-'/5!

V1777 SR VW7 S (N7 B AR VA
N M =) VA =) 7

Si%p\ngwith recommendations _ pr | DNP [ NR [ AM

e PR

A Lot [N
Chair: ' / L ’

1354




1355

HB 49 - House Judiciary, 2/09/09, 1:00 p.m.

People available to testify/answer questions:

In_person to Testify:

Carol Winton Realtor in Juneau

In Person to Answer Questions

Don Bullock Legislative Legal — drafted the bill

Offnet to Answer Questions

Wyn Menefee Division Operations Manager with Division of Mining,
Land and Water/DNR

Joe Joyner Natural Resources Manager with Division of Mining,
Land and Water/DNR

Jim Cantor Chief Assistant Attorney General — Transportation Section

with the Dept. of Law



