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Representative Carl Gatto

Sponsor Statement HB 423

For over a year, this nation has been locked in a battle over health care. Roughly
55% of the public, and the entirety of Congressional Republicans, opposed the
passage of so-called “health reform” and would like to see the recently-passed
health care legislation overturned.® Opponents of the health care initiative point

to the bill's hidden costs, special exemptions for certain states, and the nineteen
point gap between those who strongly support the plan and the larger group that

strongly opposes it. Accordingly, | am proposing the Alaska Health Freedom Act.
The bill is modeled after Idaho HB 391 (and a similar package of legislation in
Virginia), which became the first statute enacted by a state legislature to directly
challenge the provisions of federal health care “reform.”

The Alaska Health Freedom Act would:

e Argue that the power to regulate or require a person’s health care delivery
choices is not found in the U.S. Constitution and is therefore reserved to
the people and the States by the 9™ and 10™ Amendments, respectively

e FEstablish that every Alaskan “has the right and is free to choose or decline
any mode of securing health care services.”

! Rasmussen, Scott. "Health Care Reform.” Politics. Rasmussen Reports, 21 Mar. 2010.
<http:/Mww.rasmussenreports.com/public_content/politics/current_events/heaithcare/september_2009/health_care_r

eform>

Rasmussen, Scott. "55% Favor Repeal of Health Care Bill." Polifics. Rasmussen Reports, 05 Mar. 2010.
<http:/Aww.rasmussenreports.com/public_content/politics/current_events/healthcare/march_2010/55_favor_repeal_

of_health_care_bill>
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e Require the Attorney General to actively protect the aforementioned right
to choose a mode of health care services

e Bar public employees and officials from enforcing, imposing, implementing,
or collecting any penalty for resisting government-run healthcare.

The four main tactics being employed among states that oppose the federal
government’s health care overreach are’:

e Legislative Discontent Model: under this plan, states would pass a
resolution discouraging the federal government from implementing
nationalized medicine; the recent passage of the federal Patient
Protection and Affordable Care Act makes mere statements of the
Alaska Legislature’s disapproval fairly moot.

e Constitutional Amendment Model: following this model, state
legislatures would offer a constitutional amendment to the voters that
would enshrine the right of individuals to make their own health care
determinations in the state’s constitution; the constitutional
amendment model, pursued through Alaska HJR 35, has not garnered
sufficient support in the legislature, particularly given the time-sensitive
nature of this issue.

e Statutory Model: in the statutory model, states enact statutes through
the regular legislative process that either establish the freedom to make
one’s own health care decisions as a right or discount the so-called
“right of universal healthcare;” these bills also prohibit state officials
and agencies from enforcing, collecting, or implementing fees imposed
under the new federal health care plan and direct the state’s Attorney
General to actively defend the provisions of the bill in court

¢ Nuilification Modei: finaily, states following the nuiiification modei to
oppose nationalized health care would enact legislation declaring the
Patient Protection and Affordable Care Act unconstitutional and null and
void within the state’s jurisdiction.

Z"Health Care Freedom Act." Legislative Tracking. The Tenth Amendment Center. 29 Mar. 2010.
<http://www.tenthamendmentcenter.com/nullification/health-care/>.
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The problems with the legisiative discontent model now that Congress has
actually passed health care “reform” are readily apparent. In addition to
the issues mentioned above, the constitutional amendment model is
problematic because of the Supreme Court’s general hesitation to hear
conflicts between the federal and state constitutions (i.e. gay marriage in
MA, CA). The nullification model is the most popular alternative, but seems
inherently flawed. There is little-to-no chance the federal courts would rule
that states can pass legislation with a simple majority and overturn duly
enacted federal law. Unlike the nullification mode!, the statutory model
challenges the constitutionality of the new federal health care statute
without limiting our attorney general to a nullification argument. The
Alaska Health Freedom Act does not presume to overturn federal
legislation, but instead adopts a distinct public policy for Alaska under the
reasoning that the Patient Protection and Affordable Care Act misinterprets
the Constitution. If universal health care is a “right,” shouldn’t the freedom
to make one’s own health care decisions be protected from government
intrusion? Also, is there no limit on Congress’ power under the Commerce
and General Welfare clauses? If Congress can mandate the purchase of any
private commodity it so chooses, then what control does an individual
really have over their own “pursuit of happiness?”

| hope that this sponsor statement effectively communicates the urgency
and practicality of the Alaska Health Freedom Act. Questions or concerns
can be directed to my staffer, Thomas Reiker, at 465-3163 or
Thomas.Reiker@legis.state.ak.us. | thank you for your time and
respectfully request a hearing for HB 423,

Sincerely,
Representative Carl Gatto

Alaska House of Representatives
District 13
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TO: CS HB 423(HSS) (26-LS1623\E) BY REPRESENTATIVE GATTO

@ AMENDMENT

1 Page 1, line 8, after (a), insert:
2 Pursuant to the Ninth and Tenth Amendments of the U.S. Constitution
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TO: CS HB 423(HSS) BY REPRESENTATIVE GATTO

AMENDMENT d: I

Page 1, line 9:
Delete “and may choose or”

Page 1, line 13:
Delete “provided or”

LV RN C UL N
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g FISCAL NOTE

STATE OF ALASKA Fiscal Note Number:
2010 LEGISLATIVE SESSION Bill Version: CSHB 423(HSS)

(} Publish Date:

Identifier (file name). HB423CS(HSS)-LAW-CIV-04-10-10 Dept. Affected: Law

Title An Act relating to a policy for securing health care services RDU Civil

Component Opinions, Appeals and Ethics

Sponsor House Judiciary

Requester House Health and Social Services Component Number 2716

Expenditures/Revenues {Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

Appropriation
Required Information

OPERATING EXPENDITURES FY 2011 FY 2011 FY 2012 FY 2013 FY 2014 FY 2015 FY 2016

Personal Services

Travel

Contraciual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous

ek edk dek iy ki e

TOTAL OPERATING e e

[CAPITAL EXPENDITURES [ ] | | I |

[CHANGE IN REVENUES ( ) I [ | [ { I

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

QOther Interagency Receipts

TOTAL = -

Estimate of any current year (FY2010} cost:
POSITIONS

Full-time

Part-time

Temporary

ANALYSIS: {Attach a separate page if necessary)
See attached page...

Prepared by:  Eileen Donahue, Division Qperations Manager Phone 465-5427

Division Administrative Services Date/Time 4/10/10 9:15 PM

Approved by: Daniel $. Sullivan, Attorney General Date 4/10/2010

Department of Law

Page 1 of 2

(Rewvised 11/6/2009 OMB)
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FISCAL NOTE

STATE OF ALASKA BILL NO.  CSHB 423(HSS)

2010 LEGISLATIVE SESSION

ANALYSIS CONTINUATION

CSHB 423 (HSS), entitled the “Alaska Health Freedom Act,” provides that the state’s policy, is “that a person
has the right to and may choose or decline any mode of obtaining health care services without penalty or
threat of penalty.” The bill is apparently designed to counter the individuai health insurance requirements of
recently enacted federal legislation. The bill includes definitions of “mode of obtaining,” "health care
services,” and "penalty.”

The bill provideé that this policy “does not apply to health care services provided or required by the state, a’
political subdivision of the state, or a court of the state” and that the policy "may not impair a contract right
that provides health care services.” -

Thus the fiscal impact to Department of Law is indeterminate.

Page 2 of 2
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SESSION ADDRESS:

Alaska State Capitol

Alaska State Legislature

INTERIM ADDRESS:
600 E Railroad Avenue

Wasilla, AK 99654
Phene : 907-376-3725
Fax: (907) 376-4768

Juneau, Alaska 99801
Phane: (907) 465-3743
1-800-565-3743

Fax: (907) 465-2381

Representative Carl Gatto

April 10, 2010
From: Representative Carl Gatto
To: Alaska House of Representatives

Judiciary Committee

EXPLANATION OF CHANGES BETWEEN HB 423 VERSION R AND CSHB
423(HSS) VERSION E

The House Health and Social Services Committee asked several questions
during HB 423’s first hearing that required additional research. In meetings with
the Departments of Law and Health and Social Services, more concerns were
raised. We worked with both departments and members of the committee to
address those concerns.

* Representative Cissna, in consultation with Legal Services, raised
concerns about provisions in the original bill that compelled action
by the Attorney General, given that he is an officer of the Executive
Branch.

We trust the Attorney General to actively, adequately defend Alaska law.
Accordingly, Section 2 and Section 3 (d) of the original bill—which
explicitly required the AG to defend HB 423—were deleted. This also
required a title change, since the R version of HB 423 included language
referencing the Attorney General in the titie.

In addition, "public officials, employees, and agents” are always expected

to follow state law, so Section 3 (c) of the R version, which instructed them
not to contradict the bill's provisions, was removed.
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¢ Upon consulting Legal Services and the Department of Law, the
HHSS Committee determined that the phrase “consistent with the ,
right of liberty” was not in keeping with the language that is typically
used in drafting bills.

So, “consistent with the right of liberty” was removed from the HHSS CS.

¢ The House Health and Social Services Committee worried that the
language in Section 3 of the original bill might allow people to
demand government services, even if they do not qualify.

As such, the language in Section 2, page 1, line 14 was changed from “is
free to” to “may.”

The phrase “mode of securing health care services” was changed to
“mode of obtaining health care services.”

Section 2 (b) (1) of the CS was added to protect existing state laws and
policies.

¢ It was not the sponsor’s intention to challenge current state laws
relating to health care.

The CS clarifies that Alaskans have the right to decline a mode of
obtaining health care services “without penalty or threat of penalty” and
defines penalty as specifically “a fine, tax, surcharge, fee, or other
monetary charge.”

Other consequences, such as inability to enroll in public schools or
involuntary commitment for mental illness, would still be allowed.

The language of the CS also assures that current law—including

requirements imposed on state employees, UAA students, and parents in
certain custody battles—is nof changed.

2872




Syllabus of Relevant Supreme Court Precedent

Standing to Bring a Suit
City of Los Angeles v. Lyons 461 U.S. 95 (1983)
Snapp & Son, Inc. v. Puerto Rico 458 U.S. 592 (1982)

Georgia v. Pennsylvania Raifroad Company 324 U.S. 439 (1945)

Limits on the Commerce Clause

National Labor Relations Board v. Jones & Laughlin Steel Corporation 301 U.S. 1 (1937)
U.S. v. Lopez 514 U.S, 549 (1995)

U.S. v. Morrison 529 U S, 598 (2000)

Doe v. Bolton 410 U.S. 179 (1973)

Griswold v. Connecticut 381 U.S. 479 {1965)

Alaska’s Tenth Amendment Rights
New York v. United States 505 U.S. 144 {1992}
Gonzales v. Oregon 546 U.S. ___ (2006)

Hodel v. Virginia Mining 452 U.S. 264 (1981)

Horne v. Flores 557 U.S. ___ (2009)
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House Delivers Universal Health Coverage Bill To Obama's Desk : NPR

House Passes Historic Health Care Bill
by ALAN GREENBLATT

March 21, 2010 text size A A A

Capping a year of legislative activity and ending
decades of Democratic frustration, the House on
Sunday passed a bill that would extend health
care coverage to more than 30 million Americans.

Quoting a letter from the late Sen. Ted Kennedy
{D-MA) to President Obama, House Speaker
Nancy Pelosi said, "Passing health care is the
great unfinished business of our country.” She
added, "That is, until today."

Enlarge Charles Dharapak/AP

Speaker of the House Nancy Pelosi quoted the tate Sen. Ted As the GOP promised, not a single Republican
Kennedy after the House passed the health care bills late voted for either health care measure before the
Sunday. “Passing health care is the great unfinished chamber. "This is truly a remarkable moment in
business of our country,” she said. "That is, until today.” the life of this nation. Some say we're making
history. | say we're breaking history, breaking with
our best traditions,” said Mike Pence (R-IN), who chairs the House GOP Conference. "Cnly in
Washington, D.C., can you spend a trillion dollars and say that you're saving the taxpayers money."

I———— \/Vith a vote count of 218 to 212, the House gave its approval to a measure

'A Victory For The initially passed by the Senate on Christmas Eve. Thirty-four Democrats
American People’ joined 178 Republicans in voting no. That bill now goes to President Obama
Obama's Remarks orsigning
On The Bill's
Passage The House also passed a so-called reconciliation measure on a 220 to 211

vote that makes significant changes to the main health care bill. Thirty-three
Democrats voted against the bill, along with 178 Republicans. That measure
heads to the Senate, which is expected to begin debate within days.

Ohama watched the votes in the White House's Roosevelt Room with Vice President Joe Biden and
about 40 staff aides. VWhen the long sought 216th vote came in on the reconciliation bill — the magic
number needed for passage — the room burst into applause and hugs. An exultant president

exchanged a high-five with his chief of staff, Rahm Emanuel.

I "\\o proved that we are still 2 people capable of doing big things,” the
The Legislation president said a short while later in televised remarks. "We proved that this
NEXT STEP: Senate Slog ~ government — a government of the people and by the people — still works

March 21, 2010 for th e
Immediate Effects Of or the people.

Health Bill

March 21. 2010 A Democratic Victory Lap
Consumer's Guide To

Health Qverhaul

March 26, 2010

Page 1 of 9
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Nine Major Changes In _ Senate action on the reconciliation bill will be marked by extensive

The Democrats’ Health Bill ) i o )

March 19, 2010 parliamentary maneuvering. But Democrats are optimistic about their
Read The Reconciliation chances in that chamber.

Bill

Read The CBO . , . . .
Reconciliation Bil And, for now, they are giddy about passing landmark legislation to provide
Estimate

insurance to 32 million Americans.

"We have come to a defining moment in our nation's history," said James Clyburn (D-SC), the House
Democratic whip. "This is the civil rights act of the 21st century."

At their victory news conference following the vote, Democratic leaders gave a place of honor to John
Dingell (D-MI), the House's longest-serving member. Dingell followed his father into a Detroit-area
House seat in 1955 and like his father has introduced universal heaith legislation throughout his career.

"We finally did it,” Dingell said. "This is an
extraordinary bill. If you're looking at me, you're
seeing a great big Polish smile."

Dingell was credited with keeping at his protege
Rep. Bart Stupak (D-Ml) at the negotiating table
over the weekend to work out an agreement on
abortion restrictions that secured the Democrats'
legislative victory.

“Mr. Dingell had a piece of me yesterday for guite
some time," Stupak told reporters Sunday.

Enlarge J. Scott Applewhite/AP

President Barack Obama. joined by Vice President Joe A Fundamentai Transformation
Biden. makes a statement to the nation Sunday night

following the final vote in the House of Representatives for a

_ Democratic presidents — as well as occasional
comprehensive overhaul of the health care system.

Republicans including Richard M. Nixon — have
long sought to enact universal health care legislation. President Bill Clinton's failed effort in 1993-94
had taken the issue off the table for over a decade.

President Obama has received considerable criticism for having "over-learned” the lessons of Clinton's
experience. In contrast to Clinton's strategy of crafting a highly-detailed proposal, Obama let Congress
work its will.

That looked like it might have been a mistake as legislation
bogged down at various points — especially when it
appeared to have been nearly derailed by the special
election of Republican Sen. Scott Brown of Massachusetts
in January, costing Democrats their 60-vote, filibuster-proof
majority in the Senate.

We have come to a
defining moment in our
nation's history. This is

the civil rights act of the
But Democrats have now successfully jumped through 21st century.
most of the procedural hoops. Passage of the bill

2 8T Bup://www.npr.org/templates/story/story.php?storyid=124997304& ns=cnrs 47917010
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represents the biggest change in domestic policy since the
enactment of Medicare and Medicaid in 1965, says Sara
Rosenbaum, who chairs the department of health policy at
George Washington University.

- Rep. James Clyburn, D-SC

“We have now fundamentally transformed American society,” she says. "We have gone from assuming
many people will not have insurance to expecting that people will have insurance."

Highlights Of The Bill

The $940 billion bill seeks to extend health coverage to most Americans. Medicaid, the federal-state
program that provides health insurance to the poor and disabled, will be expanded to cover all aduits
earning less than 133 percent of the federal poverty level.

Private health insurance wili be made available to individuals and smail companies through exchanges
that will be run by the states. Individuals who do not buy insurance face fines, as do most employers
who do not offer coverage to workers.

Bill sponsors predict that all but about 5 percent of non-elderly Americans will ultimately be covered.
Half of thase currently uninsured will receive coverage through the expansion of Medicaid and half
through private insurance through the exchanges — often with subsidies that make up the bulk of the

legislation's projected costs.

“There will be a broad public education effort, so that people understand what's in the legislation,” says
Ron Pollack, executive director of Families USA, a consumer group that fobbied for the bill. "As a result,
| think there's going to be growing and substantial support for the reform.”

Savings In The Future

The Congressional Budget Office has estimated
that the legislation wilt reduce the federal deficit by
$143 billion over the next 10 years and by some
$1.2 trillion over the following decade.

"It's the biggest deficit reduction we will be able to
vote on in this Congress, and other Congresses
as well" said Steny Hoyer (D-MD}, the House
majority leader,

S .A. =
Nicholas KammiAFP/Getiy Images  Critics of the bill say such savings are a fiction, as

Rep. Bart Stupak (D-MI) says an agreement reached with o
they are dependent on future Congresses sticking

President Gbama on Sunday banning use of federal funds for
abortions cleared the way for the Democrats to have enough 10 plans to impose major cuts in Medicare and

votes to pass the House heaith care bill unpopular new taxes on health plans. "We are
creating a massive new entitlement," Rep. Lincoln

Diaz-Balart (R-FL) said during floor debate Sunday.

Piledging To Repeal

Page 3 of 9
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Republicans who are unanimous in their opposition to the legislation will continue their efforts to stymie
it in the Senate. They have also vowed tc make the issue the centerpiece of their campaign to regain
control of Congress come November.

"This debate is not about the uninsured, it is about socialized medicine,” said Rep. Devin Nunes (R-
CA). Alluding to the ghosts of totalitarianism in the Soviet Union, he said, "With passage of this bill, they
will haunt Americans for generations.”

Two hundred Republican candidates and members of Congress have signed a pledge, promulgated by
the Club for Growth, an anti-tax group, to repeat the legisiation upon the party's return to power.

"If this bill passes, we will have an effort to repeal the bill," House GOP Leader John Boehner (R-OH),
said on NBC's Meet the Press Sunday. "I'd have a bill on the floor the first thing out.”

But even if Republicans do regain control of one or both chambers, they still would have to contend with
Obama's potential veto of any major changes to the law, at least for two more years. And getting such
changes to the president's desk might be just as problematic as passing the health bills in the first
place.

"What are they going to be abie to repeal without 60 votes?" says Robert L. Laszewski, president of
Health Policy and Strategy Associates. "The 60-vote rute suddenly works to their disadvantage."

Constitutional Challenges

The legislation will face legal chailenges as well. On Wednesday, Butch Otter (R-1D) became the first
governor to sign a law requiring the state attorney general to sue the federal government if it forces
individuals to buy health insurance - a central tenet of the legislation. Other states are likely to pass
similar measures, including Arizona, where the question will be put directly to voters.

Challenges on states' rights grounds are not iikely to succeed. But because of the noveity of the
requirement that individuals buy insurance, other constitutional challenges are certain.

Two attorneys for the Congressionai Research Service determined tast summer that Congress is on
ﬁ shaky ground relying on its authority to regulate interstate commerce to create the so-called individual
mandate.

"Whether such a requirement would be constitutional under the Commerce clause is perhaps the most
challenging question posed by such a proposal,” they wrote, "as it is a nove! issue whether Congress
may use this clause to require an individual to purchase a good or a service."

PR

— With reporting from the Associated Fress

Related NPR Stories
ABORTION: Hurdle Cleared March 22, 2010
ANALYSIS: 'Mission Accomplished' Riles Rove March 22, 2010
What Are The Immediate Effects Of Health Bill Passing? March 21, 2010
Consumer's Guide To Health Overhaul March 26. 2010
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Bonnie Gruening

From: Jen [jen@conservativepatriotsgroup.orgj
Sent; Monday, March 29, 2010 8:14 PM

To: Rep. Carl Gatto

Subject: CPG Heailth Care Repeal Petition
Attachments: Petition1.pdf

There are 700 names and more are coming. For your information. Jen

2878
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PETITION DEMANDING ALASKA JOIN IN LEGAL ACTION TO REPEAL HEALTH CARE BILL

With the passage of the Heaith Care Reform Bill, Amaerica Is teetering toward tyranny. A mandate requiring all individuals to purchase health insurance is an unprecedented form of federal action
A legal challenge by the States appears to be the only hope of protecting the American peopie from this unprecedented attack on our system of government.

At least fifteen states are instituting legai action to challenge the constitutionality of the health care reform bill. Alaska should take its place in this list of States and join in the legal fight.

By signing this petition you are demanding the Governor and Attorney General join in the legal action 10 repeal the Health Care Bill.

Return to: Conservative Patriots Group, Inc. 1830&> Parks Hwy. A-113 #535, Wasilla, AK 59654 PH: 907-354-8360
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PETITION DEMANDING ALASKA JOIN IN LEGAL ACTION TO REPEAL HEALTH CARE BILL

With the passage of the Health Care Reform Bill, America is teetering toward tyranny. A mandate requiring ail individuals to purchase health insurance Is an unprecedented form of federal action.
Alegal challenge by the States appears to be the only hope of protecting the American people from this unprecedented attack on our system of government,
At least fifteen states are instituting legal action to challenge the constitutionality of the health care reform bill. Afaska should take its place in this list of States and join in the tegal fight.
8y signing this petition you are demanding the Governor and Attorney General join in the legal attion to repeai the Health Care Bill.
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PETITION DEMANDING ALASKA JOIN IN LEGAL ACTION TO REPEAL HEALTH CARE BILL

With the passage of the Health Care Reform Bill, America is teetering toward tyranny. A mandate requiring al} individuals to purchase health insurance is an unprecedented form of federal action
A legal challenge by the States appears to be the only hope of protecting the American people from this unprecedented attack on our system of government.
At least fifteen states are instituting legal action to challenge the constitutionality of the health care reform bill. Alaska should take its place in this list of States and join in the egal fight.
By signing this petition you are demanding the Governor and Attorney General join in the legal action to repeal the Health Care Bili.
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PETITION DEMANDING ALASKA JOIN IN LEGAL ACTION TO REPEAL HEALTH CARE BiLL

With the passage of the Health Care Reform 8ill, America is teetering toward tyranny. A mandate requiring all individuals to purchase health insurance is an unprecedented form of federal action
A legal challenge by the States appears to be the only hope of protecting the American people from this unprecedented attack on our system of government.
At least fifteen states are instituting legal action to challenge the constitutionality of the health care reform bill. Alaska should take its place in this list of States and join in the legal fight.
By signing this petitlon you are demanding the Governor and Attorney General join in the legal action to repeal the Health Care Bill.

{Address

Return to: Conservative Patriots Group, Jnc. 1830 E. Parks Hwy. A-113 #535, Wasilla, AK 99654 PH: 907-354-8360

Print Name Signature Phone No. email
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PETITION DEMANDING ALASKA JOIN IN LEGAL ACTION TO REPEAL HEALTH CARE BILL

with the passage of the Health Care Reform Bili, America is teetering toward tyranny. A mandate requiring all individuals to purchase health insurance is an unprecedented form of federal action
A legal challenge by the States appears to be the only hope of protecting the American people from this unprecedented attack on our system of government.
At least fifteen states are instituting legal action to challenge the constitutionality of the health care reform bili. Alaska should take its place in this list of States and join in the legal fight.
By signing this petition you are demanding the Governor and Attorney General join in the legal action to repeal the Health Care Bill,
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Address
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PETITION DEMANDING ALASKA JOIN IN LEGAL ACTION TO REPEAL HEALTH CARE BILL

With the passage of the Health Care Reform Bill, America is teetering toward tyranny. A mandate requiring all individuals to purchase health insurance is an unprecedented form of federal action.
A legal challenge by the States appears to be the only hope of protecting the American people from this unprecedented attack on our system of government.
At least fifteen states are instituting legal action to challenge the constitutionality of the heatth care reform bill. Alaska should take its place in this list of States and join in the legal fight.
By signing this petition you are demanding the Governor and Attorney General join in the legal action to repeal the Heaith Care Bill.

Print Name Signature Address Phone No, email
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PETITION DEMANDING ALASKA JOIN IN LEGAL ACTION TO REPEAL HEALTH CARE BILL

With the passage of the Health Care Reform Bill, America is teetering toward tyranny. A mandate requiring alt individuals to purchase health insurance is an unprecedented form of federal action.

A legal challenge by the States appears 1o be the only hope of protecting the American people from this unprecedented attack on our system of government.

At least fifteen states are instituting legal action to challenge the constitutionality of the heatth care reform bill. Alaska should take its place in this list of States and join in the legal fight.

By signing this petition you are demanding the Governor and Attorney General join in the legal action to repeal the Health Care Bill.

Print Name Signature Address Phone No. email
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PETITION DEMANDING ALASKA JOIN IN LEGAL ACTION TO REPEAL HEALTH CARE BILL

With the passage of the Health Care Reform Bill, America is teetering toward tyranny. A mandate requiring alt individuals to purchase health insurance is an unprecedented form of federal action
A legal chalienge by the States appears to be the only hope of protecting the American people from this unprecedented attack on our system of government.
At least fifteen states are instituting legal action to challenge the constitutionality of the heaith care reform bill. Alaska should take its place in this list of States and join in the lega! fight.
By signing this petition you are demanding the Governor and Attorney General join in the legal action to repeal the Health Care 8ill,
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PETITION DEMANDING ALASKA JOIN IN LEGAL ACTION TO REPEAL HEALTH CARE BILL

With the passage of the Health Care Reform Bill, America is teetering toward tyranny, A mandate requiring all individuals to purchase heaith insurance is an unprecedented form of federal action
A legat challenge by the States appears to be the only hope of protecting the American people from this unprecedented attack on our system of government.
At least fifteen states are instituting legal action to challenge the constitutionality of the health care refarm bill. Alaska should take its place in this list of States and join in the legal fight.
By signing this petition you are demanding the Governor and Attorney General join in the legal action to repeal the Health Care Bill.
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Signature

Address

Phone No,
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PETITION DEMANDING ALASKA JOIN IN LEGAL ACTION TO REPEAL HEALTH CARE BILL

With the passage of the Health Care Reform Bill, America is teetering toward tyranny. A mandate requiring all individuals to purchase health insurance is an unprecedented form of federal action
A legal challenge by the States appears to be the only hope of protecting the American people from this unprecedented attack on our system of government.
At least fifteen states are instituting legal action to chaltenge the constitutionality of the heatth care reform bill. Alaska should take its place In this list of States and join in the legal fight.
By signing this petition you are demanding the Governor and Attorney General join in the legal action to repeal the Health Care Bill.
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PETITION DEMANDING ALASKA JOIN IN LEGAL ACTION TO REPEAL HEALTH CARE BILL

With the passage of the Health Care Reform Bill, America is teetering toward tyranny. A mandate requiring all individuals to purchase health insurance is an unprecedented form of federal action
A legal challenge by the States appears ta be the only hope of protecting the American people from this unprecedented attack on our system of government.
At feast fifteen states are Instituting legal action to challenge the constitutionality of the health care reform bill. Alaska should take its place in this list of States and join in the legal fight.
By signing this petition you are demanding the Governor and Attorney General join in the legal action to repeal the Health Care Bill.

Print Name Sigrbature Address Phone No. email
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PETITION DEMANDING ALASKA JOIN IN LEGAL ACTION TO REPEAL HEALTH CARE BILL

With the passage of the Health Care Reform Bill, America is teetering toward tyranny. A mandate requiring all iIndividuals to purchase health insurance is an unprecedented form of federal action
A legal challenge by the States appears to be the orly hope of protecting the American people from this unprecedented attack on our system of government.
At least fifteen states are instituting legai action to challenge the constitutionality of the health care reform bill. Alaska should take Its place in this list of States and join in the legal fight.
By signing this petition you are demanding the Governor and Attorney General join in the legal action to repeal the Health Care Bill.
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PETITION DEMANDING ALASKA JOIN iN LEGAL ACTION TO REPEAL HEALTH CARE BILL

With the passage of the Health Care Reform Bill, America is teetering toward tyranny. A mandate requiring all individuals to purchase health insurance is an unprecedented form of federal action

A legal challenge by the States appears ta be the only hope of protecting the American people from this unprecedented attack on our system of government.
At least fifteen states are instituting legal action to challenge the constitutionality of the health care reform bill. Alaska should take ks place in this list of States and join in the legal fight.
By signing this petition you are defnanding the Governor and Attorney General join in the legal action to repeal the Health Care Bill.
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PETITION DEMANDING ALASKA JOIN IN LEGAL ACTION TO REPEAL HEALTH CARE BILL

With the passage of the Heaith Care Reform Bill, America is teetering toward tyranny. A mandate requiring all individuals to purchase health insurance is an unprecedented form of federal action
Alegal chalienge by the States appears to be the only hope of protecting the American peaple from this unprecedented attack on our system of government.
At least fifteen states are instituting legal action to challenge the constitutionality of the health care reform blil. Alaska should take its place in this list of States and join In the legal fight.
By signing this petition you are demanding the Governor and Attorney General join in the tegal action to repeal the Health Care Bill
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PETITION DEMANDING ALASKA JOIN IN LEGAL ACTION TO REPEAL HEALTH CARE BILL

With the passage of the Health Care Reform Bill, America is teetering toward tyranny. A mandate requiring all individuals to purthase health insurance s an unprecedented form of federat action.
A legal challenge by the States appears to be the only hope of protecting the American people from this unprecedented attack on our system of government.
At least fifteen states are instituting legal action to chaltenge the constitutionality of the health care reform bill. Alaska should take its place in this list of States and join in the Jegat fight.
8y signing this petition you are demanding the Governor and Attorney General join in the legal action to repeal the Health Care 8ill.
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PETITION DEMANDING ALASKA JOIN IN LEGAL ACTION TO REPEAL HEALTH CARE BILL

With the passage of the Health Care Reform 8Ill, America is teetering toward tyranny. A mandate requiring all individuals to purchase health insurance is an unprecedented form of federal action.

A legal challenge by the States appears to be the onaly hope of protecting the American people from this unprecedented attack on our system of government.
At least fifteen states are instituting legal actlon to challenge the constitutionality of the health care reform bill. Alaska should take its place in this list of States and join in the legal fight.
By signing this petition you are demanding the Governor and Attorney General join in the legal action to repeal the Health Care 8ill,
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PETITION DEMANDING ALASKA JOIN IN LEGAL ACTION TO REPEAL HEALTH CARE BILL

With the passage of the Health Care Reform Bill, America is teetering toward tyranny. A mandate requiring all individuals to purchase health insurance is an unprecedented form of federal action.
Alegal chalienge by the States appears 1o be the only hope of protecting the American people from this unprecedented attack on our system of government.

At least fifteen states are instituting legal action to challenge the constitutionality of the health care reform bill. Alaska should take its place in this list of States and join in the legal fight.

By signing this petition you are demanding the Governor and Altorney General join in the legal action to repeal the Health Care 8ill.
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PETITION DEMANDING ALASKA JOIN IN LEGAL ACTION TO REPEAL HEALTH CARE BILL

With the passage of the Health Care Reform Bill, America is teetering toward tyranny. A mandate requiring all individuals to purchase health insurance is an unprecedented form of federal action.
Alegal challenge by the States appears to be the only hope of protecting the American people from this unprecedented attack on our system of government.
At least fifteen states are instituting legal action to challenge the constitutionality of the health care reform bill. Alaska should take its place in this list of States and join in the legal fight,
By signing this petition you are demanding the Governor and Attorney General join in the legai action to repeal the Health Care Bill.
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PETITION DEMANDING ALASKA JOIN IN LEGAL ACTION TO REPEAL HEALTH CARE BILL

With the passage of the Heatth Care Reform Bill, America is teetering toward tyranny. A mandate requiring all individuals to purchase health insurance is an unprecedented form of federal action.
Alegal challenge by the States appears to be the only hope of protecting the American people from this unprecedented attack on our system of government.
At least fifteen states are instituting legal action to challenge the constitutionality of the health care reform bill. Alaska should take its place in this list of States and join in the jegal fight.
By signing this petition you are demanding the Governor and Attorney General join in the legal action to repeal the Health Care Bill.
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PETITION DEMANDING ALASKA JOIN IN LEGAL ACTION TO REPEAL HEALTH CARE BILL

with the passage of the Health Care Reform Bill, America is teetering toward tyranny. A mandate requiring all individuals to purchase health insurance is an unprecedented forrm of federal action.
A legal challenge by the States appears to be the only hope of protecting the American people from this unprecedented attack on our system of government.
At least fifteen states are instituting legal action to challenge the constitutionality of the health care reform bill. Alaska should take its place in this list of States and join in the legal fight.
By signing this petition you are demanding the Governor and Attorney General join in the legal action to repeal the Health Care Bill.
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PETITION DEMANDING ALASKA JOIN IN LEGAL ACTION TO REPEAL HEALTH CARE BILL

With the passage of the Health Care Reform Bill, America is teetering toward tyranny, A mandate requiring all individuals to purchase health Insurance Is an unprecedented form of federal action.
Alegal challenge by the States appears to be the only hope of protecting the American people from this unprecedented attack on our system of government,
At least fifteen states are instituting legal action 10 chalienge the constitutionality of the health care reform bill. Alaska should take its place in this list of States and join in the legal fight.
By signing this petition you are demanding the Governor and Attorney General join in the legal action to repeat the Health Care Bill.
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PETITION DEMANDING ALASKA JOIN IN LEGAL ACTION TO REPEAL HEALTH CARE BILL

With the passage of the Health Care Reform 8ill, Arnerica is teetering toward tyranny. A mandate requiring all individuals to purchase health insurance is an unprecedented form of federal action,

A legal challenge by the States appears 10 be the only hope of protecting the American people from this unprecedented attack on our system of government,

At least fifteen states are instituting legal action to challenge the constitutionality of the heaith care reform bill. Alaska should take its place in this list of States and join in the legal fight.
By signing this petition vou are demanding the Governor and Attorney General join in the tegal action to repeal the Health Care Bill.
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PETITION DEMANDING ALASKA JOIN IN LEGAL ACTION TO REPEAL HEALTH CARE BiLL

With the passage of the Health Care Reform Bill, America is teetering toward tyranny. A mandate requiring ali individuals to purchase health insurance is an unprecedented form of federal action.
A legal challenge by the States appears to be the only hope of protecting the American people from this unprecedented attack on our system of government.
At least fifteen states are instituting legal action to challenge the constitutionality of the health care reform bill. Alaska should take its place in this list of States and join in the legal fight,
By signing this petition you are demanding the Gavernor and Attorney General join in the legal action to repeal the Health Care 8ill.
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PETITION DEMANDING ALASKA JOIN IN LEGAL ACTION TO REPEAL HEALTH CARE BILL

With the passage of the Health Care Reform Bill, America is teetering toward tyranny. A mandate requiring all individuals to purchase health insurance is an unprecedented form of federal action.
A legal challenge by the States appears to be the only hope of protecting the American people from this unprecedented attack on our system of government.
At least fifteen states are instituting legal action to challenge the constitutionality of the heaith care reform bill. Alaska should take its place in this list of States and join in the legal fight.
By signing this petition you are demanding the Governor and Attorney General join in the legal action to repeal the Health Care Bill.
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PETITION DEMANDING ALASKA JOIN IN LEGAL ACTION TO REPEAL HEALTH CARE BILL

With the passage of the Health Care Reform Bill, America is teetering toward tyranny. A mandate requiring all individuals to purchase health insurance is an unprecedented form of federal action.
A legal challenge by the States appears to be the only hope of protecting the American people from this unprecedented attack on our system of gavernment.
At least fifteen states are instituting legal action to chaflenge the constitutionality of the health care reform bill. Alaska should take its place in this list of States and join in the legal fight.
By signing this petition you are demanding the Governor and Attorney General join in the legal action to repeal the Health Care Bill.
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PETITION DEMANDING ALASKA JOIN IN LEGAL ACTION TO REPEAL HEALTH CARE BILL

with the passage of the Health Care Reform Bill, America is teetering toward tyranny. A mandate requiring all individuals to purchase health insurance is an unprecedented form of federal action.
A legal challenge by the States appears to be the only hope of protecting the American people from this unprecedented attack on our system of government.
At least fifteen states are instituting legal action to challenge the constitutionality of the health care reform bill. Alaska should take its place in this list of States and join in the legal fight.
By signing this petition you are demanding the Governor and Attorney General join in the legal action to repeal the Health Care 8ill,
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PETITION DEMANDING ALASKA JOIN IN LEGAL ACTION TO REPEAL HEALTH CARE BILL

With the passage of the Health Care Reform Bill, America is teetering toward tyranny. A mandate requiring alt individuals to purchase health insurance is an unprecedented form of federat action,
A legal challenge by the States appears to be the cnly hope of protecting the American people from this unprecedented attack on our system of government.

At [east fifteen states are instituting legal action tc challenge the constitutionality of the health care reform bill. Alaska should take its place in this fist of States and join in the legal fight.

By signing this petition you are demanding the Governor and Attorney General join in the legal action o repeal the Health Care Bill.

Print Name

Signature Address Phone No. email
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PETITION DEMANDING ALASKA JOIN IN LEGAL ACTION TO REPEAL HEALTH CARE BILL

With the passage of the Health Care Reform Bill, America is teetering toward tyranny. A mandate requiring ali individuals to purchase health insurance is an unprecedented form of federal action.

A legal challenge by the States appears to be the only hope of protecting the American people from this unprecedented attack on our system of government.

At least fifteen states are instituting legal action to challenge the constitutionality of the health care reform bill. Alaska should take its place in this list of States and join in the legai fight.

By signing this petition you are demanding the Governor and Attorney General join in the legal action to repeal the Health Care Bill,
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PETITION DEMANDING ALASKA JOIN IN LEGAL ACTION TO REPEAL HEALTH CARE BILL

With the passage of the Health Care Reform Bill, America is teetering toward tyranny. A mandate reguiring all individuals to purchase health insurance is ah unprecedented form of federal action.
A jegal challenge by the States appears to be the only hope of protecting the American people from this unprecedented attack on our system of government.
At jeast fifteen stales are instituting legal action t¢ challenge the constitutionality of the health care reform bill. Alaska should take its place in this list of States and join in the legal fight.
By signing this petition you are demanding the Gevernor and Attorney General join in the legal action to repeal the Health Care Bill.
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PETITION DEMANDING ALASKA JOIN IN LEGAL ACTION TO REPEAL HEALTH CARE BILL

With the passage of the Health Care Reform Bill, America is teetering toward tyranny. A mandate requiring all individuals 1o purchase health insurance is 2n unprecedented form of federal action,
A legal challenge by the States appears to be the only hope of protecting the American people from this unprecedented attack on our system of government.
At least fifteen states are instituting legal action 1o challenge the constitutionality of the health care reform bill. Alaska shoutd take its place in this list of States and join in the legal fight.
By signing this petition you are demanding the Governor and Attorney General join in the lega! action to repeal the Health Care Bill,
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PETITION DEMANDING ALASKA JOIN IN LEGAL ACTION TO REPEAL HEALTH CARE BILL

With the passage of the Health Care Reform Bill, America is teetering toward tyranny. A mandate requiring all individuals to purchase health insurance is an unprecedented form of federal action.
A legal challenge by the States appears to be the only hope of protecting the American people from this unprecedented attack on our system of government.
At least fifteen states are instiluting legal action to challenge the constitutionality of the health care reform bili. Alaska should take its place in this list of States and join in the tegal fight.
By signing this petition you are demanding the Governor and Attorney General join in the jegal action to repeal the Health Care Bill.
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PETITION DEMANDING ALASKA JOIN iN LEGAL ACTION TO REPEAL HEALTH CARE BILL

With the passage of the Health Care Reform Bill, America is teetering toward tyranny. A mandate requiring all individuals to purchase health insurance is an unprecedented form of federal action
A legal chailenge by the States appears to be the only hope of protecting the American people from this unprecedented attack on our system of government.

At least fifteen states are instituting legal action to chalienge the constitutionality of the heaith care reform bill. Ataska should take Its place in this list of States and join ln the legal fight.

By signing this petition you are demanding the Governor and Attorney General join in the legal action to repeal the Health Care 8ill.
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Return to: Conservative Patriots Group, Inc. 1830 E. Parks Mwy. A-113 #535, Wasilla, AK 399654 PH: 907-354-8360




PETITION DEMANDING ALASKA JOIN IN LEGAL ACTION TO REPEAL HEALTH CARE BILL

With the passage of the Health Care Reform Bill, America Is teetering toward tyranny. A mandate requiring all individuals to purchase health insurance is an unprecedented form of federal action
A legal challenge by the States appears to be the only hope of protecting the American people from this unprecedented attack on our system of government.
At feast fifteen states are instituting legal action to challenge the constitutionality of the health care reform bill. Alaska should take its place in this list of States and join in the legal fight,
By signing this petition you are demanding the Governor and Attorney General join in the legal action to repeal the Health Care Bill.
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PETITION DEMANDING ALASKA JOIN IN LEGAL ACTION TO REPEAL HEALTH CARE BILL

with the passage of the Health Care Reform Bill, America is teetering toward tyranny. A mandate requiring all individuals to purchase health insurance Is an unprecedented form of federal action
A legat challenge by the States appears to be the only hope of protecting the American people from this unprecedented attack on our system of government.
At least fifteen states are instituting legal action to chalienge the constitutionality of the health care reform biil. Alaska should take its place in this fist of States and join in the legal fight.

By signing this petition you are demanding the Governor and Attorney General join in the legal action to repeal the Health Care B,
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PETITION DEMANDING ALASKA JOIN IN LEGAL ACTION TO REPEAL HEALTH CARE BILL

With the passage of the Health Care Reform Bill, America is teetering toward tyranny. A mandate requiring all indhviduals to purchase health insurance is an unprecedented form of federal action
A legal challenge by the States appears to be the only hope of pratecting the American people from this unprecedented attack on our system of government,
At least fifteen states are instituting legal action 10 challenge the constitutionality of the health care reform bili. Alaska should take its place in this list of States and join in the legal fight.
By signing this petition you are demanding the Governor and Attorney General join in the legal action to repeal the Health Care Bill.
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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF FLORIDA
Pensacola Division

STATE OF FLORIDA, by and through
BILL McCOLLUM, ATTORNEY GENERAL
OF THE STATE OF FLORIDA;

STATE OF SOUTH CAROLINA, by and through
HENRY McMASTER, ATTORNEY GENERAL
OF THE STATE OF SOUTH CAROLINA;

STATE OF NEBRASKA, by and through
JON BRUNING, ATTORNEY GENERAL
OF THE STATE OF NEBRASKA;

STATE OF TEXAS, by and through
GREG ABBOTT, ATTORNEY GENERAL
OF THE STATE OF TEXAS;

STATE OF UTAH, by and through
MARK L. SHURTLEFF, ATTORNEY GENERAL
OF THE STATE OF UTAH;

STATE OF LOUISIANA, by and through
JAMES D. “BUDDY” CALDWELL, ATTORNEY
GENERAL OF THE STATE OF LOUISIANA;

STATE OF ALABAMA, by and through
TROY KING, ATTORNEY GENERAL
OF THE STATE OF ALABAMA;

STATE OF MICHIGAN, by and through
MICHAEL A. COX, ATTORNEY GENERAL
OF THE STATE OF MICHIGAN;

STATE OF COLORADQ, by and through
JOHN W. SUTHERS, ATTORNEY GENERAL
OF THE STATE OF COLORADO;

COMMONWEALTH OF PENNSYLVANIA, by
and through THOMAS W, CORBETT, Jr.,
ATTORNEY GENERAL OF THE
COMMONWEALTH OF PENNSYLVANIA;
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STATE OF WASHINGTON, by and through
ROBERT M. McKENNA, ATTORNEY GENERAL
OF THE STATE OF WASHINGTON;

STATE OF IDAHO, by and through
LAWRENCE G. WASDEN, ATTORNEY GENERAL
OF THE STATE OF IDAHO; and

STATE OF SOUTH DAKOTA, by and through
MARTY J. JACKLEY, ATTORNEY GENERAL
OF THE STATE OF SOUTH DAKOTA;

Plaintiffs,

V. Case No. 3:10-¢cv-91

UNITED STATES DEPARTMENT OF
HEALTH AND HUMAN SERVICES;
KATHLEEN SEBELIUS, in her official
capacity as the Secretary of the United States
Department of Health and Human Services;
UNITED STATES DEPARTMENT OF
THE TREASURY; TIMOTHY F.
GEITHNER, in his official capacity as the
Secretary of the United States Department
of the Treasury; UNITED STATES
DEPARTMENT OF LABOR; and HILDA
L. SOLIS, in her official capacity as Secretary
of the United States Department of Labor,

Defendants.

COMPLAINT

Plaintiffs, STATE OF FLORIDA, by and through BILL McCOLLUM,
ATTORNEY GENERAL OF THE STATE OF FLORIDA; STATE OF SOUTH
CAROLINA, by and through HENRY McMASTER, ATTORNEY GENERAL OF THE

STATE OF SOUTH CAROLINA; STATE OF NEBRASKA, by and through JON
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BRUNING, ATTORNEY GENERAL OF THE STATE OF NEBRASKA; STATE OF
TEXAS, by and through GREG ABBOTT, ATTORNEY GENERAL OF THE STATE
OF TEXAS; STATE OF UTAH, by and through MARK L. SHURTLEFF, ATTORNEY
GENERAL OF THE STATE OF UTAH; STATE OF LOUISIANA, by and through
JAMES D. “BUDDY” CALDWELL, ATTORNEY GENERAL OF THE STATE OF
LOUISIANA; STATE OF ALABAMA, by and through TROY KING, ATTORNEY
GENERAL OF THE STATE OF ALABAMA; STATE OF MICHIGAN, by and threugh
MICHAEL A. COX, ATTORNEY GENERAL OF THE STATE OF MICHIGAN;
STATE OF COLORADO, by and through JOHN W. SUTHERS, ATTORNEY
GENERAL OF THE STATE OF COLORADO; COMMONWEALTH OF
PENNSYLVANIA, by and through THOMAS W. CORBETT, Jr., ATTORNEY
GENERAL OF THE COMMONWEALTH OF PENNSYLVANIA; STATE OF
WASHINGTON, by and through ROBERT M. McKENNA, ATTORNEY GENERAL
OF THE STATE OF WASHINGTON; STATE OF IDAHO, by and through
LAWRENCE G. WASDEN, ATTORNEY GENERAL OF THE STATE OF IDAHO;
and STATE OF SOUTH DAKOTA, by and through MARTY J. JACKLEY,
ATTORNEY GENERAIL OF THE STATE OF SOUTH DAKOTA, file this action
against Defendants, UNITED STATES DEPARTMENT OF HEALTH AND HUMAN
SERVICES (HHS): KATHLEEN SEBELIUS, in her official capacity as the Secretary of
HHS; UNITED STATES DEPARTMENT OF THE TREASURY (Treasury), TIMOTHY

F. GEITHNER, in his official capacity as the Secretary of the Treasury; UNITED
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STATES DEPARTMENT OF LABOR (DOL); and HILDA L. SOLIS, in her official
capacity as the Secretary of DOL, and state:
NATURE OF THE ACTION

1. On March 23, 2010, a new universal healthcare regime, titled the “Patient
Protection and Affordable Care Act,” H.R. 3590 (the Act), was signed into law by the
President. The Act, which exceeds 2,400 pages, is available at
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=111_cong_bills&docid=f:
h3590pp.txt.pdf (accessed March 23, 2010).

2. The Act represents an unprecedented encroachment on the liberty of
individuals living in the Plaintiffs’ respective states, by mandating that all citizens and
legal residents of the United States have qualifying healthcare coverage or pay a tax
penalty. The Constitution nowhere authorizes the United States to mandate, either
directly or under threat of penalty, that all citizens and legal residents have qualifying
healthcare coverage. By imposing such a mandate, the Act exceeds the powers of the
United States under Article I of the Constitution and violates the Tenth Amendment to
the Constitution.

3. In addition, the tax penalty required under the Act, which must be paid by
uninsured citizens and residents, constitutes an unlawful capitation or direct tax, in
violation of Article I, sections 2 and 9 of the Constitution of the United States.

4, The Act also represents an unprecedented encroachment on the
sovereignty of the states. For example, it requires that Florida vastly broaden its

Medicaid eligibility standards to accommodate upwards of 50 percent more enrollees,
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many of whom must enroll or face a tax penalty under the Act, and imposes onerous new
operating rules that Florida must follow. The Act requires Florida to spend billions of
additional dollars, and shifts substantial administrative costs to Florida for, inter alia,
hiring and training new employees, as well as requiring that new and existing employees
devote a considerable pertion of their time to implementing the Act. This onerous
encroachment occurs at a time when Florida faces having to make severe budget cuts to
offset shortfalls in its already-strained budget, which the state constitution requires to be
balanced each fiscal year (unlike the federal budget), and at a time when Flonda’s
Medicaid program already consumes more than a quarter of the State’s financial outlays.
Plaintiffs cannot effectively withdraw from participating in Medicaid, because Medicaid
has, over the more than four decades of its existence, become customary and necessary
for citizens throughout the United States, including the Plaintiffs’ respective states; and
because individual enrollment in Plaintiffs’ respective Medicaid programs, which
presently cover tens of millions of residents, can only be accomplished by their continued
participation in Medicaid.

5. Further, the Act converts what had been a voluntary federal-state
partnership into a compulsory top-down federal program in which the discretion of the
Plaintiffs and their sister states is removed, in derogation of the core constitutional
principle of federalism upon which this Nation was founded. In so doing, the Act
exceeds the powers of the United States and violales the Tenth Amendment to the

Constitution.
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6. The Act contains several unfunded mandates that will cost state
governments significantly.

7. For example, no Florida government entity or infrastructure exists to
discharge sufficiently all of the responsibilities that will be necessary to implement the
Act, to meet requirements related to increases in Medicaid enrollment under the Act, and
to operate healthcare insurance exchanges required by the Act,

8. By making federal funds potentially available at the discretion of federal
agencies, the Act acknowledges the immediate burden on Plaintiffs to invest and
implement the Act, but provides no guarantee that they will receive such funds or that the
Act’s implementation costs will be met.

9. Plaintiffs seek declaratory and injunctive relief against the Act’s operation
to preserve their respective sovereignty and solvency, and to protect the individual
freedom, public health, and welfare of their citizens and residents.

JURISDICTION AND VENUE

10.  The Court has subject-matter jurisdiction pursuant to 28 U.S.C. § 1331
because this action arises under the Constitution and laws of the United States.

il Venue is proper in this district pursuant to 28 U.S.C. § 1391(e)(3) because
no real property is involved, the district is situated in Florida, and the defendants are
agencies of the United States or officers thereof acting in their official capacity.

PARTIES
12. The State of Florida is a sovereign state and protector of the individual

freedom, public health, and welfare of its citizens and residents. Bill McCollum,
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Attorney General of Florida, has been directly elected by the people of Florida to serve as
their chief legal officer and exercises broad statutory and common law authority to
protect the rights of the State of Florida and its people; Fla. Const. art. 1V, § 4(b). The
State, by and through the Attorney General, has standing to assert the unconstitutionality
of the Act. He is authorized to appear in and attend ail suits in which the state is
interested. § 16.02(4) & (5), Fla. Stat,

13. The State of South Carolina, by and through Henry McMaster, Attorney
General of South Carolina, is a sovereign state in the United States of America.

14.  The State of Nebraska, by and through Jon Bruning, Attorney General of
Nebraska, is a sovereign state in the United States of America.

15.  The State of Texas, by and through Greg Abbott, Attorney General of
Texas, is a sovereign state in the United States of America.

16.  The State of Utah, by and through Mark L. Shurtleff, Attorney General of
Utah, is a sovereign state in the United States of America.

17. The State of Alabama, by and through Troy King, Attorney General of
Alabama, is a sovereign state in the United States of America.

18.  The State of Louisiana, by and through James D. “Buddy” Caldwell,
Attorney General of Louisiana, is a sovereign state in the United States of America.

19.  The State of Michigan, by and through Michael A. Cox, Attorney General
of Michigan, is a sovereign state in the United States of America.

20.  The State of Colorado, by and through John W, Suthers, Attorney General

of Colorado, is a sovereign state in the United States of America.
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21, The Commonwealth of Pennsylvania, by and through Thomas W. Corbett,
Jr., Attorney General of Pennsylvania, is a sovereign state in the United States of
America.

22, The State of Washington, by and through Robert A. McKenna, Attorney
General of Washington, is a sovereign state in the United States of America.,

23. The State of Idaho, by and through Lawrence G. Wasden, Attorney
General of Idaho, 1s a sovereign state in the United States of America.

24.  The State of South Dakota, by and through Marty J. Jackley, Attorney
General of South Dakota, is a sovereign state in the United States of America

25,  HHS is an agency of the United States, and is responsible for
administration and enforcement of the Act, through its center for Medicare and Medicaid
Services.

26.  Kathleen Sebelius is Secretary of HHS, and is named as a party in her
official capacity.

27. Treasury is an agency of the United States, and is responsible for
administration and enforcement of the Act.

28.  Timothy F. Geithner is Secretary of the Treasury, and is named as a party
in his official capacity.

29. DOL is an agency of the United States, and is responsible for
administration and enforcement of the Act.

30. Hilda L. Solis is Secretary of DOL, and is named as a party in her official

capacity.
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BACKGROUND

The Medicaid Program Prior to the Act

31 Medicaid was established by Title X1X of the Social Security Act of 1965,
42 US.C. §§ 1396 et seq., as the nation’s major healthcare initiative for low-income
persons. Each participating state’s Medicaid program has been funded jointly by the state
and the federal government.

32.  From the beginning of Medicaid until passage of the Act, the states were
given considerable discretion to implement and operate their respective optional
Medicaid programs in accordance with state-specific designs regarding eligibility,
enrollment, and administration, so long as the programs met broad federal requirements.

33. The states were free to opt out of Medicaid and set up their own state
health or welfare plans, or to provide no such benefits at all. States, including Plaintiffs,
agreed to participate in Medicaid with the understanding that their continuing
participation was voluntary, as a matter of both law and fact.

34.  None of the Plaintiffs agreed to become a Medicaid partner of the federal
government with an expectation that the terms of its participation would be altered
significantly by the federal government so as to make it financially infeasible for that
state either to remain in or to withdraw from the Medicaid program.

35.  None of the Plaintiffs agreed to become a Medicaid partner of the federal
government with an expectation that the federal government would increase significantly
its control and reduce significantly that state’s discretion with respect to the Medicaid

program.
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36.  None of t];e Plaintiffs agreed to become a Medicaid partner of the federal
government with an expectation that, after the Medicaid program became entrenched in
the state, the federal government would alter the program’s requirements to expand
eligibility for enrollment beyond the state’s ability to fund its participation.

37.  None of the Plaintiffs agreed to become a Medicaid partner of the federal
government with an expectation that the federal government would exploit its control
over Medicaid terms and eligibility as part of a coercive scheme to force all citizens and
residents to have healthcare coverage.

The Patient Protection and Affordable Care Act

38.  The Act mandates that all United States citizens and legal residents have
qualifying healthcare coverage. If a person fails to do so, the federal government will
force that person to pay a penalty, the amount of which will be increased gradually
through 2016, reaching $750 per year up to a maximum of three times that amount
($2,250) per family, or 2 percent of household income, whichever is greater. After 2016,
the penalty will increase annually based on a cost-of-living adjustment. Exemptions to
the tax penalty only apply for individuals with certain religious objections, American
Indians, those persons without coverage for less than three months, undocumented
immigrants, incarcerated individuals, or some individuals with financial hardships.

39. The Act greatly alters the federal-state relationship, to the detriment of the
states, with respect to Medicaid programs specifically and healthcare coverage generally.

40.  The Act requires states to expand massively their Medicaid programs and

to create exchanges through which individuals can purchase healthcare insurance

10
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coverage. The federal government is to provide partial funding for the exchanges, but
will cease doing so after 2015. Should a state not wish to participate in the exchanges, it
can opt out only if it provides coverage for uninsured individuals with incomes between
133 percent and 200 percent of the federal poverty level, a higher income level than that
which would be applied for participating states under the Act. The only other way for a
state to avoid the Act’s requirements is to drop out of the Medicaid program, leaving
millions of persons uninsured.

41.  Those states left with no practical alternative but to participate in the Act
will have to expand their Medicaid coverage to include all individuals under age 65 with
incomes up to 133 percent of the federal poverty level. The states’ coverage burdens will
increase significantly after 2016, both in actual dollars and in proportion to the
contributions of the federal government.

42, The federal government will not provide necessary funding or resources to
the states to administer the Act. Nevertheless, states will be required to provide oversight
of the newly-created insurance markets, including, inter aliq, instituting regulations,
consumer protections, rate reviews, solvency and reserve fund requirements, and
premium taxes. States also must enroll all of the newly-eligible Medicaid beneficiaries
(many of whom will be subject to a penalty if they fail to enroll), coordinate enrollment
with the new exchanges, and implement other specified changes. The Act further
requires states to establish an office of health insurance consumer assistance or an

ombudsman program to advocate for people in the new programs.

11




2925

Case 3:10-cv-00091-RV-EMT Document 1 Filed 03/23/10 Page 12 of 23

The Act’s Impact on Florida’s Medicaid Program, as an Example

43.  The Act will have an impact on all Plaintiffs and in a manner similar to its
impact on Florida, as described herein by way of example.

44, Florida is the Nation’s fourth largest state in population. Based on United
States Census Bureau statistics from 2008, Florida has 3,641,933 uninsured persons
living in the state. Of those persons, 1,259,378 are below 133 percent of the federal
poverty line, and therefore must be added to Florida’s Medicaid rolls under the Act.

45. Even before passage of the Act, the Medicaid program imposed an
overwhelming cost on Florida, consuming 26 percent of its annual budget. For fiscal
year 2009-2010 alone, Florida will spend more than $18 billion on Medicaid, servicing
more than 2.7 million persons. Florida’s Medicaid contributions and burdens, from the
implementation of its Medicaid program in 1970 to the present, have gradually increased
to the point where it would be infeasible for Florida to cease its participation in Medicaid.

46. Although the federal government currently contributes 67.64 percent of
every dollar Florida spends on Medicaid, that percentage is artificially and temporarily
raised because of federal stimulus outlays. After this year, the percentage of Florida’s
Medicaid program expenses covered by the federal government will decline, and by 2011
will reach 55.45 percent, a level that is closer to the recent average. The federal
government’s confribution will not compensate for the dramatic increase to Florida’s
Medicaid rolls and the correspondingly soaring costs to be borne by Florida under the

Act.
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47.  Florida’s Agency for Health Care Administration (AHCA) estimates that
at least 80 percent of persons who have some form of health insurance but fall below 133
percent of the federal poverty level will drop their current plans and enroll in Medicaid,
because they are newly eligible under the Act. The federal government does not offer
any funding for these persons, because they qualified for insurance other than Medicaid
prior to passage of the Act. These persons represent a significant additional cost to
Florida under the Act.

48,  The Act also makes a large new class of persons eligible for Medicaid in
Florida. Prior to passage of the Act, only certain specified low-income individuals and
families qualified for Medicaid. Moreover, the qualifying income level set by Florida
was much lower than the level of 133 percent of the federal poverty line set by the federal
government under the Act. Now, Florida also must add to its Medicaid rolls all childless
adults whose income falls below 133 percent of the federal poverty line.

49, Prior to passage of the Act, AHCA was Florida’s designated state
Medicaid agency tasked with developing and carrying out policies related to the
Medicaid program. The Act will strip away much of AHCA’s authority to set policies,
transferring that authority to the federal government, which will dictate those policies to
Florida. AHCA and the other Florida agencies will be rendered arms of the federal
government, and AHCA employees will be conscripted and forced to administer what
now is essentially a federal Medicaid program for which Florida must bear a substantial

cost.
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50.  AHCA has prepared limited projections for the fiscal impact of the Act.
The new additional costs to the state are as follows: $149,001,478 for 2014,
$431,307,547 for 2015; $484,803,557 for 2016; $938,807,336 for 2017; $993,836,882 for
2018, and $1,048,866,307 for 2019. Beyond this time frame, the costs to Florida will
continue to grow. These projections understate the Act’s adverse impact on Florida.
They do not include estimated costs to be borne by Florida to administer the Act or to
prepare for the Act’s implementation. Such costs will include hiring and training new
staff, creating new information technology infrastructures, developing an adequate
provider base, creating a scheme for accountability and quality assurance, and many other
€Xpenses.

51.  The Act effectively requires that Florida immediately begin to devote
funds and resources to implement the Act’s sweeping reforms across multiple agencies of
government. Such implementation burdens include, but are not limited to: enforcing the
Act’s immediately-effective terms, including new mandates regarding healthcare
insurance coverage; determining gaps between current resources in state government and
the Act’s requirements; evaluating infrastructure to consider how new programs and
substantial expansion of existing programs will be implemented (e.g., new agencies,
offices, etc.}; developing a strategic plan and coordinating common issues across state
agencies; initiating legislative and regulatory processes, while at the same time
monitoring and engaging the substantial federal régulatory processes to ensure that
Florida’s interests are protected; and develeping a communications structure and plan to

disseminate new information regarding changes brought about by the Act to the many
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affected persons and entities (legislators, state agencies, insurers, hospitals, doctors,
community clinics, major employers, small businesses, advocacy groups, insurance
brokers, legislators, the uninsured, and Floridians generally), and to achieve such
dissemination in sufficient time for them to understand and adapt to the changes in
accordance with federal timetables, without interruption or confusion in the provision of
healthcare services.

52. In sum, while the Act infringes on Florida’s constitutional status as a
sovereign, entitled to cooperate with but not to be controlled by the federal government
under the Medicaid program, the Act also will force Florida to cover more than one
million additional persons and, in so doing, to spend billions of additional dollars, a price
it simply cannot afford to pay.

53. At the same time, like the other Plaintiffs, Florida cannot avoid the Act’s
requirements by ending its longstanding participation in the Medicaid program, thereby
leaving millions of current Medicaid recipients stranded without coverage. In effect, the
Plaintiffs’ participation under the Act cannot be avoided, despite its devastating effects.

CAUSES OF ACTION

COUNT ONE

UNCONSTITUTIONAL EXERCISE OF FEDERAL POWER
AND VIOLATION OF THE TENTH AMENDMENT
(Const. art. I & amend. X)
54, Plaintiffs reallege, adopt, and incorporate by reference paragraphs |1

through 53 above as though fully set forth herein.
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55.  Plaintiffs cannot afford the exorbitant and unfunded costs of participating
under the Act, but have no choice other than to participate.

56.  The Act exceeds Congress’s powers under Article [ of the Constitution of
the United States, and cannot be upheld under the Commerce Clause, Const. art. I, §8; the
Taxing and Spending Clause, id.; or any other provision of the Constitution.

57. By effectively co-opting the Plaintiffs’ control over their budgetary
processes and legislative agendas through compelling them to assume costs they cannot
afford, and by requiring them to establish health insurance exchanges, the Act deprives
them of their sovereignty and their right to a republican form of government, in violation
of Article IV, section 4 of the Constitution of the United States.

58. The Act violates the Tenth Amendment of the Constitution of the United
States, and runs afoul of the Constitution’s principle of federalism, by commandeering
the Plaintiffs and their employees as agents of the federal government’s regulatory
scheme at the states’ own cost.

WHEREFORE, Plaintiffs respectfully request that the Court:

A, Declare the Patient Protection and Affordable Care Act to be in violation
of Article | of and the Tenth Amendment to the Constitution of the United States;

B. Declare Defendants to have violated the Plaintiffs’ rights as sovereigns
and protectors of the freedom, public health, and welfare of their citizens and residents,
as aforesaid;

C. Enjoin Defendants and any other agency or employee acting on behalf of

the United States from enforcing the Act against the Plaintiffs, their citizens and
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residents, and any of their agencies or officials or employees, and to take such actions as
are necessary and proper to remedy their violations deriving from any such actual or
attempted enforcement; and

D. Award Plaintiffs their reasonable attorney’s fees and costs, and grant such
other relief as the Court may deem just and proper.

COUNT TWO

VIOLATION OF CONSTITUTIONAL PROHIBITION OF
UNAPPORTIONED CAPITATION OR DIRECT TAX
(Const. art. 1,§§ 2, 9)

59,  Plaintiffs reallege, adopt, and incorporate by reference paragraphs 1
through 53 above as though fully set forth herein.

60. The tax penalty on uninsured persons under the Act constitutes a
capitation and a direct tax that is not apportioned among the states according to census
data, thereby injuring the sovereign interests of Plaintiffs.

61. Said tax penalty applies without regard to property, profession, or any
other circumstance, and is unrelated to any taxable event or activity. It is to be levied
upon persons for their failure or refusal to do anything other than to exist and reside in
the United States.

62. Said tax penalty violates article I, sections 2 and 9 of the Constitution of
the United States. By its imposition of the penalty tax, and by the resulting coercion of
many persons to enroll in Medicaid at a substantial cost to the Plaintiffs, the Act injures

their interests as sovereigns vested with exclusive authonty, except to the extent

permitted to the federal government by the Constitution, to make all taxing decisions
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affecting their citizens and to confer a right upon persons in their states to make
healthcare decisions without government interference. The tax penalty is
unconstitutional on its face and cannot be applied constitutionally.

WHEREFORE, Plaintiffs respectfully request that the Court:

A. Declare the Patient Protection and Affordable Care Act to be in violation
of Article I, sections 2 and 9 of the Constitution of the United States;

B. Declare Defendants to have violated the Plaintiffs’ rights as sovereigns
and protectors of the freedom, public health, and welfare of their citizens and residents,
as aforesaid;

C. Enjoin Defendants and any other agency or employee acting on behalf of
the United States from enforcing the Act against the Plaintiffs, their citizens and
residents, and any of their agencies or officials or employees, and to take such actions as
ar¢ necessary and proper to remedy their violations deriving from any such actual or
attempted enforcement; and

D. Award Plaintiffs their reasonable attorney’s fees and costs, and grant such

other relief as the Court may deem just and proper.
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COUNT THREE

UNCONSTITUTIONAL MANDATE THAT ALL INDIVIDUALS
HAVE HEALTH INSURANCE COVERAGE OR PAY TAX
PENALTY
(Const. art. I & amend. X)

63.  Plaintiffs reallege, adopt, and incorporate by reference paragraphs 1
through 53 above as though fully set forth herein.

64.  The Act forces citizens and residents to have healthcare coverage or pay a
tax penalty. In effect, the Act compels said persons to have healthcare coverage, whether
or not they wish to do so, or be subject to sanction. The Act thus compels persons to
perform an affirmative act or incur a penalty, simply on the basis that they exist and
reside in the United States.

65. The Act is directed to a lack of or failure to engage in activity that is
driven by the choices of individual Americans. Such inactivity by its nature cannot be
deemed to be in commerce or to have any substantial effect on commerce, whether
interstate or otherwise. As a result, the Act cannot be upheld under the Commerce
Clause, Const. art. I, § 8. The Act infringes upon Plaintiffs’ interests in protecting the
freedom, public health, and welfare of their citizens and their state fiscs, by coercing
many persons to enrol! in Medicaid at a substantial cost to Plaintiffs; and denies Plaintiffs
their sovereign ability to confer rights upon their citizens and residents to make
healthcare decisions without government interference, including the decision not to

participate in any healthcare insurance program or scheme, in violation of the Tenth

Amendment to the Constitution of the United States.
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66.  The tax penalty on uninsured persons under the Act unlawfully coerces
persons to obtain healthcare coverage, thereby injuring the Plaintiffs® fiscs, because many
persons will be compelled to enroll in Medicaid at a substantial cost to Plaintiffs. As a
result, the Act cannot be upheld under the Taxing and Spending Clause, Const. art. I, § 8.

67.  In so coercing citizens and residents to have healthcare coverage, the Act
exceeds Congress’s powers under Article I of the Constitution of the United States, and
cannot be upheld under any provision of the Constitution.

WHEREFORE, Plaintiffs respectfully request that the Court:

A Declare the Patient Protection and Affordable Care Act to be in violation
of Article 1, section 8 of and the Tenth Amendment to the Constitution of the United
States;

B. Declare Defendants to have violated the Plaintiffs’ rights as sovereigns
and protectors of the freedom, health, and welfare of their citizens and residents, as
aforesaid;

C. Enjoin Defendants and any other agency or employee acting on behalf of
the United States from enforcing the Act against the Plaintiffs, their citizens and
residents, and any of their agencies or officials or employees, and to take such actions as
are necessary and proper to remedy their violations deriving from any such actual or
attempted enforcement; and

D. Award Plaintiffs their reasonable attorney’s fees and costs, and grant such

other relief as the Court may deem just and proper.
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COUNT FOUR

DECLARATORY JUDGMENT
(28 U.S.C. § 2201)

68. Plaintiffs reallege, adopt, and incorporate by reference paragraphs 1
through 53 above as though fully set forth herein.

69. There is an actual controversy of sufficient immediacy and concreteness
relating to the legal rights and duties of the Plaintiffs and their legal relations with the
Defendants to warrant relief under 28 U.S.C. § 2201.

70.  The harm to the Plaintiffs as a direct result of the Act is sufficiently real
and imminent to warrant the issuance of a conclusive declaratory judgment clarifying the
legal relations of the parties.

WHEREFORE, Plaintiffs respectfully request that the Court:

A, Declare the Patient Protection and Affordable Care Act to be in violation
of Article 1 of and the Tenth Amendment to the Constitution of the United States;

B. Declare Defendants to have violated the Plaintiffs’ rights as sovereigns
and protectors of the freedom, health, and welfare of their citizens and residents, as
aforesaid;

C. Enjoin Defendants and any other agency or employee acting on behalf of
the United States from enforcing the Act against the Plaintiffs, their citizens and
residents, and any of their agencies or officials or employees, and to take such actions as
are necessary and proper to remedy their violations deriving from any such actual or

attempted enforcement; and
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Award Plaintiffs their reasonable attorney’s fees and costs, and grant such

other relief as the Court may deem just and proper.

Respectfully submitted,
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GOLDWATER

T U T E

The Health Care Freedom Act:
Questions & Answers

by Clint Bolick, Litigation Director, Goldwater Institute

The Health Care Freedom Act will appear as a proposed constitutional amendment on
Arizona’s 2010 election ballot, and similar measures are under consideration in more than 30
other states. With the possibility that Congress will enact some sort of national health insurance
legislation, questions are being raised about the scope of the Health Care Freedom Act and its
effect should a federal bill become law. In the following pages, Clint Bolick, who helped to
author the Health Care Freedom Act, answers frequently asked questions.

@: What is the Health Care Freedom Act?

A: The Health Care Freedom Act is a proposed amendment to the Arizona Constitution
that would preserve certain existing rights that individuals have regarding health care. [t was
initially proposed by two Arizona physicians, Dr. Eric Novack and Dr. Jeffrey Singer, with
drafting assistance from the Goldwater Institute. The measure qualified as a voter initiative on
the 2008 ballot, and despite a well-financed opposition campaign, it was defeated by less than
one-half of 1 percent of the vote. Changes were made to address concerns raised by the
opponents, and the Arizona Legislature voted to refer the revised version to the 2010 ballot.

The American Legislative Exchange Council adopted model legislation based on the
Arizona measure, and activists and legislators in at least 35 additional states are pursuing
constitutional amendments or statutes based on the Arizona model.

Q: What are the key provisions?

A: Although the precise language varies from state to state, the Health Care Freedom Act
seeks to protect two essential rights. First, it protects a person’s right to participate or not in any
health care system, and prohibits the government from imposing fines or penalties on that
person’s decision. Second, it protects the right of individuals to purchase—and the right of
doctors to provide-—lawful medical services without government fine or penalty. The Health
Care Freedom Act would place these essential rights in the state constitution (or, in some states,
it would protect them by statute).

Goldwater Institute ~ www.goldwaterinstitute.org ~ (602) 462-5000




2938

Q: What motivated the Health Care Freedom Act?

A: No one questions the need for serious health care reform. However, the proponents of
the Health Care Freedom Act believe that regardless of how such reform is fashioned, either at
the state or federal level, the essential rights protected by the Health Care Freedom Act should be
preserved. Many advocates of a larger government role in regulating or providing health
insurance support a mandate that would compel individuals to join a government-approved
health insurance plan, whether or not they can afford it and whether or not the system best fits
their needs. In some countries in which government plays a large role in providing health
insurance, medical services are rationed and individuals are prevented or discouraged from
obtaining otherwise lawful medical services. Supporters of the Health Care Freedom Act have a
variety of perspectives on the form that health care reform should take. But they agree that no
matter what legislation is passed, it should not take from Americans their precious right to
control their own medical affairs.

©: By what authority can states pass the Health Care Freedom Act?

A; It is well-established that the U.S. Constitution provides a baseline for the protection
of individual rights, and that state constitutions may provide additional protections—and all of
them do. For instance, some states provide greater protections of freedom of speech or due
process rights. Because the Health Care Freedom Act offers greater protection than the federal
constitution, states are allowed to enact it.

©: Does it matter whether the Health Care Freedom Act is passed as a statute or as a
constitutional amendment?

A: A state constitution is the organic law of the state, reflecting the most fundamental
values shared by the citizens of the state. Moreover, a state constitutional amendment will ensure
the state legislature can never infringe upon the protected rights. So a constitutional amendment
is preferable, especially to protect against legislative tinkering, However, for purposes of a
federalism defense against excessive federal legislation, it should not matter whether the people
of the state have acted through their constitution or by statute.

Q: Does the Health Care Freedom Act attempt to “nullify” federal health insurance
legislation?

A: Absolutely not. If federal legislation is enacted, individuals would still have the option
to participate in federal health insurance programs. This act simply protects a person’s right not
to participate.
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Q: To the extent that the Health Care Freedom Act conflicts with provisions of federal
legislation, isn’t the state law automatically preempted by the Supremacy Clause of the U.S.
Constitution?

A: No. In any clash between state and federal provisions, at least four federal
constitutional provisions are relevant. The Supremacy Clause establishes the Constitution as the
supreme law of the land and provides that federal laws prevail over conflicting state laws where
Congress has the legitimate authority to enact the legislation and where it does not impermissibly
tread upon state sovereignty. The federal government will have to demonstrate that its legislation
legitimately is derived from congressional authority to regulate interstate commerce. It will also
have to show the legislation does not violate the 10" Amendment, which reserves to the states all
government power not expressly delegated to the national government; and the 1 1" Amendment,
which protects states from being used as mere instrumentalities of the national government. This
constitutional construct is known as federalism.

Q: Are certain provisions of proposed federal health care legislation vulnerable to
constitutional challenge even without the Health Care Freedom Act?

A: Yes, in at least three ways. First, to the extent that the legislation purports to regulate
transactions that do not directly affect interstate commerce, such as mandating insurance for
individuals, Congress may lack authority to do so under the Commerce Clause. Several relatively
recent decisions by the U.S, Supreme Court have invalidated federal legislation on this basis. In
U.S. v. Lopez (1995), the Court struck down federal laws that restricted guns in school zones;
and in U.S. v. Morrison, it struck down a federal statute involving violence against women. In
both cases, the Court found the subject matter of the federal laws did not “substantially affect”
interstate commerce, so Congress had no power to regulate it under the circumstances presented.

Second, to the extent the legislation interferes with the individual’s right to choose health
insurance providers, doctors, or lawful medical services, it may violate the right to medical self-
determination recognized under the U.S. Constitution. As the Court declared in Griswold v.
Connecticut (1965), “We have recognized that the special relationship between patient and
physician will often be encompassed within the domain of private life protected by the Due
Process Clause.” Several of the early abortion cases involved what Justice William O. Douglas,
concurring in Doe v. Bolton (1973), described as the “right to seek advice on one’s health and
the right to place reliance on the physician of one’s choice.” Whether or not one agrees with
those abortion rulings, they establish a strong basis for challenging certain federal and state
intrusions.

Third, several recent decisions have invalidated federal laws that “commandeer” state
governments to do their bidding. In New York v. United States (1992), for instance, the Court
struck down federal rules requiring states to take ownership of certain radioactive waste and to
expose themselves to liability. Speaking for the Court, Justice Sandra Day O’Connor ruled that

s —y
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“no matter how powerful the federal interest involved, the Constitution simply does not give
Congress the authority to require the States to regulate.” Tellingly, she added “the Constitution
protects us from our own best intentions: It divides power among sovereigns . . . precisely so that
we may resist the temptation to concentrate power in one location as an expedient solution to the
crisis of the day.” To the extent that federal health insurance legislation forces states to
implement its provisions, it could be subject to robust constitutional challenge.

Q: Could the Health Care Freedom Act provide additional protection against federal
health insurance legislation that violates protected rights?

A: Yes. Although the federal government usually prevails in federalism clashes, the
current U.S. Supreme Court is the most pro-federalism Court in decades. There are no cases
precisely on point, but the Court under Chief Justice John Roberts has sided with the states in at
least three major recent federalism clashes. In the case most closely on point, Gonzales v.
Oregon (2006), the Court upheld the state’s “right-to-die™ law, which was enacted by Oregon
voters, over the objections of the U.S. Attorney General, who argued that federal law pre-empted
the state law. Applying “the structure and limitations of federalism,” the Court observed that
states have great latitude in regulating health and safety, including medical standards, which are
primarily and historically a matter of local concern. Holding that the attorney general’s reading
of the federal statute would mark “a radical shift of authority from the States to the Federal
Government to define general standards of medical practice in every locality,” the Court
interpreted the statute to allow Oregon to protect the rights of its citizens.

Horne v. Flores (2009) considered a measure adopted by Arizona voters to require
English immersion as the state’s educational policy for students for whom English is a second
language. Lower federal courts had imposed an injunction based on a finding that Arizona was
failing to comply with federal bilingual education requirements. The Supreme Court held that
injunctions affecting “areas of core state responsibility, such as public education,” should be
lifted as quickly as circumstances warrant. It observed that “federalism concemns are heightened
when . . . a federal court decree has the effect of dictating state or local budget priorities.” The
Court remanded the case to lower courts to reconsider the injunction.

In Northwest Austin Municipal Utility District No. 1 v. Holder (2009), the Court
examined a challenge to section 5 of the Voting Rights Act, which places certain states and
localities in a penalty box, requiring them to obtain “pre-clearance” by the U.S. Department of
Justice for any changes that impact voting. The Court was sharply critical of the “federalism
costs” imposed upon the covered jurisdictions. It avoided the constitutional question by applying
the federal law in 2 way that allowed the utility district to “bail out” from pre-clearance
requirements under section 5.

In each of these cases, the Court sided with states in federalism disputes with the federal
government.
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Q: Will the Health Care Freedom Act affect future state legislation regarding health
insurance?

A: Yes, If it is passed as a constitutional amendment, it would prevent any future
legisiation that infringes upon the rights protected by the amendment.

0Q: Won’t this be really expensive for the states to defend in court?

A: The Goldwater Institute has offered to defend the constitutionality of the Health Care
Freedom Act at no cost to any state. Because legal challenges would involve purely
constitutional issues and would not require expensive trials, to the extent that states become
involved in litigation, they should be able to do so within existing Attorney General litigation
budgets. Moreover, depending on the details of national health insurance legislation, the cost of
federal mandates is likely to far exceed the cost of litigation.

Q: Even if the states and individuals did not prevail in a challenge to intrusive federal
health insurance legislation, would there be reasons to support the Health Care Freedom Act?

A: Yes. First, if these rights are given additional protection under state constitutions, they
will create an absolute barrier to future state legislation that violates those rights. Moreover,
efforts to enact the Health Care Freedom Act send a powerful message to our nation’s capitol
that people at the grassroots take these rights very seriously and intend to protect them.

: Does the Health Care Freedom Act impair drug laws?

A: Absolutely not. It protects the right to purchase or provide “lawful” medical services.
It does not limit the power of any government to determine what constitutes lawful medical
services.

Q: Does the Health Care Freedom Act affect the issue of abortion?

A: No. Again, to the extent that states may regulate abortion under applicable
constitutional doctrine and state or federal law, this measure would not alter that power in any
way. The Health Care Freedom Act does, however, prevent the government from forcing
individuals into health care systems against their will, and matters of conscience may influence
such individual decisions.

Goldwater Institute ~ www.goldwaterinstitute.org ~ (602) 462-5000




2942

Q: Does the Health Care Freedom Act affect Veterans” Administration programs,
workers’ compensation, Medicare, Medicaid, or state health-care systems?

A: Generally, no. The Health Care Freedom Act leaves intact any rules and regulations
that were in place as of January 1, 2009. The only way such programs could be affected is if they
are changed in the future in ways that violate the freedom of choice protected by the Health Care
Freedom Act.

Q: Will this restrict the government from limiting the choice of providers or imposing
other limits for the people who do opt-in to a government health care system?

A: No and yes, respectively. If a person voluntarily joins a government health care
system, the government may set the terms and conditions, including choice of
providers. However, the government cannot prevent a person from purchasing, or a health care
professional from providing, lawful medical services outside that system.

Q: Is the Health Care Freedom Act supported financially by insurance companies?

A: No. Many insurance companies support an individual mandate (requiring individuals
to buy health insurance or face government fines), which the Health Care Freedom Act would
prohibit. An individual mandate guarantees a customer base to the insurance industry. [t is
present in some legislative proposals as a means to subsidize health insurance for others. If
insurance companies play a role in the battle over the Health Care Freedom Act, we expect they
will oppose it, possibly with significant resources.

Q: Are there other ways in which freedom advocates can use state constitutions to protect
their liberties?

A: Absolutely. State constitutions are full of provisions unknown to the U.S. Constitution
that are designed to protect individual liberty and limit the power of government, such as the
line-item veto, anti-monopoly provisions, prohibitions against corporate subsidies (“gift
clauses™), constraints against earmarks (“special law clauses™), and the like. Citizens and
legislatures can amend their state constitutions to add additional protections; and taxpayers can
enforce their state constitutional rights in state courts. State constitutions were intended to be the
first line of defense in protecting the freedoms of the people. As the power of government grows
at every level, we need to use whatever tools are available to us to safeguard our rights. For more
on how state constitutions can protect liberty, see the recent Goldwater Institute report, “50
Bright Stars: An Assessment of Each State’s Constitutional Commitment to Limited
Government.”

Goldwater Institute ~ www.goldwaterinstitute.org ~ (602) 462-5000



IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF VIRGINIA

Secretary of the Department
of Health and Human Services,
in her official capacity,

RICHMOND DIVISION
CLERK, ;{&ﬂgz;;g COURT
COMMONWEALTH OF VIRGINIA )
EX REL. KENNETH T. CUCCINELLI, II, )
in his official capacity as )
Attorney General of Virginia, )
)
Plaintiff, ) X

V. )} Civil Action No. 3 UC’\/ , 3
)
KATHLEEN SEBELIUS, )
)
)
)
)
)

Defendant.

COMPLAINT FOR DECLARATORY
AND INJUNCTIVE RELIEF

Plaintiff states the following for its Complaint:

Introduction
1. Section 1501 of the Patient Protection and Affordable Care Act (“PPACA”)
contains an individual mandate which will require a majority of Virginians
after December 31, 2013 to purchase health insurance for themselves and
their dependants subject to a civil penaity.
2. At the 2010 Regular Session of the Virginia General Assembly, Virginia Code

§ 38.2-3430.1:1 was enacted with the assent of the Governor.
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3. That statute provides:

No resident of this Commonwealth, regardless of whether he has or
is eligible for health insurance coverage under any policy or program
provided by or through his employer, or a plan sponsored by the
Commonwealth or the federal government, shall be required to
obtain or maintain a policy of individual insurance coverage except
as required by a court or the Department of Social Services where
an individual is named a party in a judicial or administrative
proceeding. No provision of this title shall render a resident of this
Commonwealth liable for any penalty, assessment, fee, or fine as a
result of his failure to procure or obtain health insurance coverage.
This section shall not apply to individuals voluntarily applying for
coverage under a state-administered program pursuant to Title XIX
or Title XXI of the Social Security Act. This section shall not apply
to students being required by an institution of higher education to
obtain and maintain health insurance as a condition of enrollment.
Nothing herein shall impair the rights of persons to privately
contract for health insurance for family members or former family

members.

4. Although the federal mandate does not take effect for several years, PPACA
imposes immediate and continuing burdens on Virginia and its citizens. The
collision between the state and federal schemes also creates an immediate,
actual controversy involving antagonistic assertions of right.

5. The individual mandate is an essential element of the act without which it

would not have been passed and without which the statutory scheme cannot

function.

6. The Federal act contains no severability provision.
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7.

10.

11.

12

13.

Parties
The Commonwealth of Virginia has an interest in asserting the validity of its
anti-mandate enactment. The Virginia enactment is valid despite the
Supremacy Clause of the United States Constitution because, as
demonstrated below, the individual mandate and PPACA as a whole are
unconstitutional.
Kathleen Sebelius in her official capacity is principally .responsible for

administering PPACA.

Jurisdiction and Venue

This Court has jurisdiction pursuant to 28 U.S.C. § 1331 and is authorized to
enter Declaratory Judgment pursuant to 28 U.S.C. § 2001 et seq.
Venue is proper under 28 U.S.C. § 1391(e)(2).

Facts
Congress in the past has used its taxing and spending powers to establish
social welfare programs such as Social Security and Medicare.
Congress lacks the political will to fund comprehensive health care in this
way because taxes above those already provided in PPACA would produce too
much opposition.
The alternative, which was also a centerpiece of the failed Clinton
administration health care proposal, is to fund universal health care in part
by making healthy young adults and other rationally uninsured individuals

cross-subsidize older and less healthy citizens.
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14.

15.

16.

The mandate also relates to disincentives created by PPACA under which it
would make no economic sense for the uninsured to pay premiums before

becoming ill unless compelled to do so by law.

Before passing the act, the Senate evinced doubt that it had the power to

adopt the individual mandate under the Commerce Clause, Article I, Section
8 of the Constitution. As a consequence of these concerns, the Senate
Finance Committee asked the Congressional Research Service to opine on the
constitutionality of the individual mandate. The Service replied: “Whether
such a regquirement would be constitutional under the Commerce Clause is
perhaps the most challenging question posed by such a proposal, as it is a
novel issue whether Congress may use this Clause to require an individual to
purchase a good or a service.” Cong. Research Serv. Requiring Individuals to
Obtain Health Insurance: A Constitutional Analysis 3 (2009).

In United States v. Lopez, 514 U.S. 549 (1995), and United States v. Morrison,
529 U.S. 598 (2000), the Supreme Court struck down attempts to regulate
non-commercial activities based upon their predicted effects on interstate
commerce because those attempts went beyond the outer limits of the
Commerce Clause. Gonzales v. Raich, 545 U.S. 1, 25 (2005) (“Despite
congressional findings that such crimes had an adverse impact on interstate
commerce, we held the statute {in Morrison] unconstitutional because, like

the statute in Lopez, it did not regulate economic activity.”).
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17.

18.

15.

Count One

Commerce Clause

The status of being a citizen or resident of the Commonwealth of Virginia is
not a channel of interstate commerce; nor a person or thing in interstate
commerce; nor is it an activity arising out of or connected with a commercial
transaction. Instead, the status arises from an absence of commerce, not
from some sort of economic endeavor, and is not even a non-economic activity
affecting interstate commerce. It is entirely passive.

While the United States Supreme Court has not adopted a categorical rule
against aggregating the effects of any non-economic activity in order to find
Commerce Clause authority, thus far in our history, it has never been held
that the Commerce Clause, even when aided by the Necessary and Proper
Clause, can be used to require citizens to buy goods or services. To depart
from that history to permit the national government to require the purchase
of goods or services would deprive the Commerce Clause of any effective
limits contrary to Lopez and Morrison and would create powers
indistinguishable from a general police power in total derogation of our

constitutional scheme of enumerated powers.

Regulation of non-economic activity under the Commerce Clause is possible
only through the Necessary and Pr;)per Clause. Gonzales v. Raich, 545 U.S.
1, 39 (2005) (Scalia concurring in the judgment). The Necessary and Proper
Clause confers supplemental authority only when the means adopted to

accomplish an enumerated power are “‘appropriate,” are “plainly adapted’ to

5
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that end,” and are “consistent with the letter and spirit of the constitution.”
Id. (citing McCulloch v. Maryland, 17 U.S. 316, 421 (1819)). Requiring
citizen-to-citizen subsidy or redistribution is contrary to the foundational

assumptions of the constitutional compact.

20. As Justice Chase wrote, almost at the moment of the founding of the country,

in the Supreme Court's first substantive opinion, Calder v. Bull, 3 U.S. 386,
388 (1798):

An ACT of the Legislature (for I cannot call it a law)
contrary to the great first principles of the social compact,
cannot be considered a rightful exercise of legislative
authority.  The obligation of a law in governments
established on express compact, and on republican
principles, must be determined by the nature of the power,
on which it was founded. A few instances will suffice to
explain what I mean. A ... law that takes property from A
and gives it to B: It is against all reason and justice, for a
people to entrust a Legislature with SUCH powers; and
therefore it cannot be presumed that they have done it.

This analysis applies equally to citizen-to-citizen subsidy and subsidy of

insurance companies by an individual mandate.

WHEREFORE, the Commonwealth of Virginia prays this Court to declare that
§ 1501 of PPACA is unconstitutional because the individual mandate exceeds the
enumerated powers conferred upon Congress. Because the individual mandate is an
essential, non-severable provision, the entire act is likewise invalid. As a

consequence, this Court should also declare that § 38.2-3430.1:1 is a valid exercise

of state power. The Commonwealth additionally prays the Court to grant such



further and additional relief as the ends of justice may require including an

Injunction against the enforcement of § 1501 in particular and PPACA as a whole.

Respectfully submitted,

KENNETH T. CUCCINELLI, IT
Attorney General of Virginia

E. DUNCAN GETCHELL, JR.
Virginia State Bar No. 14156
State Solicitor General
dgetchell@oag state.va.us
Counsel of Record

STEPHEN R. MCCULLOUGH
Virginia State Bar No. 41699
Senior Appellate Counsel

smceullough@oag state.va.us

March 23, 2010
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‘fﬁmﬁ%
Counsel *

CHARLES E. JAMES, JR.
Chief Deputy Attorney General

WESLEY G. RUSSELL, JR.
Virginia State Bar No. 38756
Deputy Attorney General

wrussell@oag. state.va.us

OFFICE OF THE ATTORNEY GENERAL
900 East Main Street
Richmond, Virginia 23219

Telephone: (804) 786-2436
Facsimile: (804) 786-1991

Counsel for the
Commonuwealth of Virginia
Ex Rel. Kenneth T. Cuccinelli, II



Who’s Supreme? The Supremacy Clause Smackdown | Tenth Amendment Center Page 2 of 24

When Idaho Governor C.L. “Butch” Otter signed HO391 into law on 17 March 2010, the “national”
news media circled the wagons and began another assault on State sovereignty. The bill required the
Idaho attorney general to sue the federal government over insurance mandates in the event national
healthcare legislation passed. The lead AP reporter on the story, John Miller, quoted constitutional
“scholar” David Freeman Engstrom of Stanford Law School as stating that the Idaho law would be
irrelevant because of the “supremacy clause” of the United States Constitution.

In his words, “That language is clear that federal law is supreme over state law, so it really doesn’t
matter what a state legislature says on this.” Now that Barack Obama has signed healthcare legislation
into law, almost a dozen States have filed suit against the federal government, with Idaho in the lead.
Battle lines have been drawn. Unfortunately, the question of State sovereignty and the true meaning
of the “supremacy clause” may be swallowed up in the ensuing debate.

Engstrom’s opinion is held by a majority of constitutional law “scholars,” but he is far from correct,
and Idaho and the thirty seven other States considering similar legislation have a strong case based on
the original intent of the powers of the federal government vis-a-vis the States.

The so-called “supremacy clause” of the Constitution, found in Article 6, states, “This Constitution,
and the Laws of the United States which shall be made in Pursuance thereof, and all Treaties made,
or which shall be made, under the Authority of the United States, shall be the supreme Law of the
Land; and the Judges in every State shall be bound thereby, any Thing in the Constitution or Laws of
any State to the Contrary notwithstanding [emphasis added].”

The key, of course, is the italicized phrase. All laws made in pursuance of the Constitution, or those
clearly enumerated in the document, were supreme, State laws notwithstanding. In other words, the
federal government was supreme in all items clearly listed in the document.

A quick reading of the Constitution illustrates that national healthcare is not one of the enumerated
powers of the federal government, so obviously Engstrom’s blanket and simplistic statement is
blatantly incorrect, but his distortion of the supremacy clause goes further.

The inclusion of such a clause in the Constitution was first debated at the Constitutional Convention
on 31 May 1787. In Edmund Randolph’s initial proposal, called the Virginia Plan, the “national”
legislature had the ability to “legislate in all cases to which the separate states are incompetent...” and
“to negative all laws passed by the several states contravening, in the opinion of the national
legislature, the Articles of Union....” John Rutledge, Pierce Butler, and Charles Pinckney of South
Carolina challenged the word “incompetent” and demanded that Randolph define the term. Butler
thought that the delegates “were running into an extreme, in taking away the powers of the states...”
through such language.

295 Qttp://www.tenthamendmentcenter.corrUZO] 0/03/29/whos-supreme-the-supremacy-clause-s... 4/1/2010
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Randolph replied that he “disclaimed any intention o give indefinite powers to the national
legislature, declaring that he was entirely opposed to such an inroad on the state jurisdictions, and that
he did not think any considerations whatever could ever change his determination [emphasis added].”
James Madison, the author of the Virginia Plan, was not as forthcoming as to his sentiment.
Ultimately, Madison preferred a negative over State law and wished the national legislature to be
supreme in call cases. But he was not in the majority.

The Convention again broached a federal negative on State law on 8 June 1787. Charles Pinckney,
who presented a draft of a constitution shortly after Randolph offered the Virginia Plan, believed a
national negative necessary to the security of the Union, and Madison, using imagery from the solar
system and equating the sun to the national government, argued that without a national negative, the
States “will continually fly out of their proper orbits, and destroy the order and harmony of the
political system.” Such symbolism made for a beautiful picture, but it belied reality.

To most of the assembled delegates, the national government was not the center of the political
universe and the States retained their sovereignty. Hugh Williamson of North Carolina emphatically
stated he “was against giving a power that might restrain the states from regulating their internal

police.”

Elbridge Gerry of Massachusetts was against an unlimited negative, and Gunning Bedford of
Delaware believed a national negative was simply intended “to strip the small states of their equal
right of suffrage.” He asked, “Will not these large states crush the small ones, whenever they stand in
the way of their ambitious or interested views?”

When the negative power was put to a vote, seven States voted against it and three for it, with
Delaware divided (and Virginia only in the affirmative by one vote). Roger Sherman of Connecticut
summarized the sentiment of the majority when he stated he “thought the cases in which the negative
ought to be exercised might be defined.” Since the negative did not pass, such a definition was
unnecessary.

Thus, the federal government was supreme only in its enumerated powers and it did not have a
negative over State law. Supremacy had limits.

By the time the Constitution was debated in the several State ratifying conventions in 1787 and 1788,
the “supremacy clause” galvanized opponents of the document. The Constitution, they said, would
destroy the States and render them impotent in their internal affairs. The response from proponents of
ratification illuminates the true intent of the clause, William Davie, a delegate to the Constitutional
Convention from North Carolina and proponent of the Constitution, responded to attacks levied on the
“supremacy clause” by stating that:

This Constitution, as fo the powers therein granted, is constantly to be the supreme law
of the land. Every power ceded by it must be execuled without being counteracted by the
laws or constitutions of the individual states. Gentlemen should distinguish that it is not
the supreme law in the exercise of power not granted. It can be supreme only in cases
consistent with the powers specially granted, and not in usurpations [emphasis added].

Davie wasn’t alone in this opinion. Future Supreme Court justice James Iredell of North Carolina
argued that, “This clause [the supremacy clause] is supposed to give too much power, when, in fact, it
only provides for the execution of those powers which are already given in the foregoing articles... 1f
Congress, under pretence of executing one power, should, in fact, usurp another, they will violate the
Constitution [emphasis added].”
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Furthermore, in a foreshadowing of nullification, Iredell argued that, “It appears to me merely a
general clause, the amount of which is that, when they [Congress] pass an act, if it be in the execution
of a power given by the Constitution, it shall be binding on the people, otherwise not {emphasis
added]. Other ratifying conventions had similar debates, and proponents of the Constitution
continually reassured wavering supporters that the Constitution would only be supreme within its

delegated authority. ‘

Most bought their assurances, though to staunch opponents, the Constitution still vested too much |
power in the central authority. The States would lose their sovereignty, they argued, and as a result, ‘

these men demanded an amendment to the Constitution that expressty maintained the sovereignty of

the States and placed limits on federal power. Even several moderate supporters of the Constitution

embraced this idea.

Ultimately, the three most powerful States in the Union, New York, Massachusetts, and Virginia,
demanded that a bill of rights be immediately added to the Constitution; near the top of those
recommended amendments on every list, a State sovereignty resolution. These ultimately became the
Tenth Amendment to the Constitution, which reads, “The powers not delegated to the United States
by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the

people.”

Clearly the intent of this amendment was to mitigate any design the federal government had on
enlarging its powers through the “supremacy clause.” If the power was not enumerated in the
Constitution and the States were not prohibited by the Constitution from exercising said power, then
that power was reserved to the States.

Several other constitutional “scholars” have weighed in on the debate in the last week, and each has
invoked the “supremacy clause™ to defend their opposition to State action against healthcare. Duke
L.aw Professor Neil Siegel went so far as to suggest that the States are not reading the Tenth
Amendment correctly. In perhaps the most outlandish statement of the debate, he also said, “Any talk

of nullification bothers me because it’s talk of lawlessness.”

I guess Mr. Siegel has failed to consider that Idaho bill HO391 was passed by a legitimate legislative
body elected by the people of the State. That would make it lawful.
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' S0f course, this debate ultimately boils down to loose interpretation verses
strict construction. Thomas Jefferson had the best line on this issue. When asked to read between the
lines to “find” implied powers, Jefferson responded that he had done that, and he “found only blank

space.”
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The original intent of both the “supremacy clause” and the Tenth Amendment indicate that Idaho and
the other States challenging Obamacare are justified and correct and that the legal profession is either
in the tank for the federal government or has not read either the debates of the Constitutional
Convention and/or the State ratifying debates. This should make people like Engstrom and Siegel,
rather than legitimate State law directed at unconstitutional authority, irrelevant.

Brion McClanahan holds a Ph.D in American history from the University of South Carolina and is
the author of The Politically Incorrect Guide to the Founding Fathers (Regnery, 2009).
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State Leglslatures to Challenge
Health Care Law

In addition to constitutional challenges to the
law, tegislaters in at feast 36 states are
attempting to limit, alter or oppose some of
its provisions through state constitutional
amendments or laws, according to the
National Conference of State Legislatures.

Many of the proposals seek to keep heaith
N Pt insurance coverage optional for individuals

President Gbama signs the Afferaable Health Care for and exempt emnployers from penalties if they
Amencs Act during 8 ceremony with fellow... v don't offer coverage for workers.

(Win McNamee/Gelly (mages)

Health Care Reform News

Related

1 WATCH: Pelost B8 WATCH: GOP WATCH: Tapper )
Dafes Odds, j Fights Health on Obama's GOP Trains Big Gups on Health Reform Bifl
Passas Health B Care After It Health Care Obama Signs Historic Health Care Bil
Care M Passos Victory
3 Health Care 8ill What Does il Mean for You?
Haaiti: Care Tax Hike Debate: Good or Bad for Economy?
i ' - f " . .
Earlier this month, Virginia and ldaho became the first states to enact faws specifically stating that Goama's Health Cars Fix: Rx for Problems?

health insurance coverage is not required.

Still, many legal experts say these legistative efforts will ultimately be trumped by the so-called
supremacy clause in the U.S. Constitution, which says federa! laws "shall be the supreme law of
the land.”

"State law cannot nullify federal law," Timothy Stoltzfus Jost, a health law expert at
Washington and Lee University School of Law, writes in the New Englang Joumal of Medicine.
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Indiana joins 13
states to challenge
health reform

13 other states raise constitutional
guestions about the new legislation

By Bill Ruthhart

Posted: March 30, 2010

Indiana became the 14th state Monday to
challenge the constitutionality of the
federal health-care legislation, but legal e
xperts wamed the lawsuit faces an

uphill climb against previous court
rulings.

After reviewing the sweeping health-care
reforms, Indiana Attorney General Greg
Zoelier announced he would join a
lawsuit already filed jointly by 13 other
attorneys general in a Florida federal
court.

At the core of Zoeller's decision to join
the suit is the charge that Congress does
not have the power to force Americans to
buy health insurance coverage or require

"It's really critical that we have these
questions asked and answered," he said,
"so that the Supreme Court's final word
as to whether the new reach of the
federal government in this statute meets
constitutional muster."

Zoeller also argued that the new reforms
impinge on states' sovereignty by
requiring states to set up health
insurance exchanges for their residents
to purchase coverage.

Democrats immediately accused Zoeller
of playing politics. Of the 13 other
attorneys general who have joined the
lawsuit, 12 are Republicans.

"This is purely politics, nothing but,”

said Indiana Democratic Party Chairman
Dan Parker. "The legal argument is weak,
the political argument is weak. It's all
based on false information, and the
opponents of this couldn't stop it, so
they're grasping at straws and this is the
final straw to grasp."”

Zoeller's announcement came after Gov.
Mitch Daniels said Friday he had

encouraged Zoeller to join the suit, even
though Daniels said he was skeptical of
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its chances for success. The attorney
general said Monday he made the
decision based on the case's merits and
independent from any political input.

"It's unfortunate that the entire subject
matter has been politicized," Zoeller said,
"but that was done in Washington before
we ever joined (the lawsuit).”

Parker declared the suit a waste of
taxpayer dollars.

Zoeller said he could not give an estimate
of how much the lawsuit would cost but
said he has no plans to hire outside
counsel. He said the state's initial cost
would be its undetermined share of a
contract capped at $50,000 with a
Washington, D.C., law firm hired to
handle the case.

Indiana Republican Party Chairman
Murray Clark said the lawsuit has merit.

" think it's the right decision," he said.
“Clearly, there's some constitutional
questions that need to be asked and
answered in light of one of the largest
federal government overreaches we've
seen in a long time."

The key question the lawsuit raises is
whether the new law's requirement that
all Americans carry health insurance
coverage or be forced to pay a penalty
should serve as a new test to the
Constitution's commerce clause, which
gives Congress the power to regulate
business.

QOver the past several decades -- starting
in the 1930s -- constitutional law

experts say, the courts and lawmakers
have broadly interpreted that clause,
giving Congress wide-ranging regulatory
power.

Most legal scholars think those
precedents would make it difficult for
the Supreme Court, or any other, to rule
that Congress does not have the power to
add the new insurance regulations, said
Carl Tobias, a constitutional law expert
at the University of Richmond in
Virginia.

Furthermore, he said, backers of the bill
will defend the prospective fine for those
who don't buy insurance under the
taxing power that the Constitution gives
Congress.

"The precedents all favor
constitutionality," Tobias said. "There's
nothing exactly the same as this
challenge, but the relevant precedents, if
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you analogize from them, lead you to the
conclusion that this challenge won't
succeed.”

But that's not to say the lawsuit isn't a
worthy one, he said.

"I think 1t might have merit, but I just
don't think it's going to win," Tobias
said. "I think the best argument is about
the individual mandates, but [ think a
fair number of constitutional scholars,
and [ agree, think that it's probably going
to withstand the challenge."

Charles Rice, a constitutional law expert
at the University of Notre Dame, said the
case certainly is worth litigating.

"I think it's a legitimate thing to do. The
outcome is not certain,” Rice said. "It's
really interesting, because it brings in
precedents from a lot of the cases
involving the Social Security Act and
things like that, and it could provide the
opportunity, if it gets to the Supreme
Court, for the case to go either way."

Key to its outcome could be how the
American public views the new law in the
future, said Gerard Magliocca, a
constitutional law professor at Indiana
University School of Law-Indianapolis.

"This likely wouldn't be decided tor two
years, and a lot will depend on what
people think of the health-care bill,"
Magliocca said. "If it's very unpopular,
the courts are more likely to find a
reason to declare it unconstitutional

than if it turns out to be popular.”

Parker, the state Democratic Party
chairman, said Zoeller's decision would
cost the attorney general in his next
election in 2012, when he will have to
explain why he fought against a bill that
reformed the insurance industry to the
benefit of so many Hoosiers. "Greg Zoeller
is going to be on the wrong side of

history on this one," Parker said.

Zoeller countered that almost everyone
agrees the new law has raised fresh
constitutional issues that the courts need
to resolve.

"There aren't many people who say there
isn't a new question here, because this is
the first time the federal government has
required people to purchase a commercial
good, a commercial product,” he said.
"This is an insurance product that
everyone, as a condition of being a
citizen of the United States, will be
required to purchase under the threat of

penalty.”
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In the end, Magliocca said, he gives the
lawsuit a 25 percent chance of success.

"There is a plausible argument for saying
this is unprecedented," he said. "It has a
chance, but I think most everybody, most
legal scholars, think it's unlikely this suit
will succeed.”
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HEALTH CARE REFORM: WHO WINS AND WHO LOSES

While the health care bill is not as sweeping as many had once hoped (or others had feared}. make no mistake:
The new legisiation will dramatically change the nation's health care system.

So who wins and who Joses? "The people who gain the mos! are low-income people who do aot get heaith
insurance from an employer.” says John Goodman, president, CEQ and the Kallye Wright Fellow of the National
Center for Policy Analysis. "Just about everybody else loses.”

Groups thal will especially bear the burden include

« Generation Y: Most of the 19 million uninsured Americans between the ages of 18 and 34 wili be forced to buy
coverage -- coverage kkely more expensive than they might have otherwise chosen.

» Anyone who eams more than $200,000: Workers earning more than $200,000 a year or couples with a
combined income over $250.000 wilt pay an additional 0.9 percent in federal income 1ax 10 help fund Medi¢aid
expansion starting in 2013, and will fikely pay a new 3 8 parcen! Medicare tax on all investment income.

» Individuals with sc-catled Cadiltac health insurance: A 40 percent tax will be levied on plans with premiums of
$10.200 or more per person.

Goodman atso noles that "as many as 8.5 million seniors could lose their Medicare Agdvantage coverage
altogether” under govermment plans to reduce benefits offerad under the program.

Advocates of the legislation argue that winners includa anyone with a preexisling condition, recent college
graduaies who can now gel coverage through their parents, small businesses who will have access 0 insurance
pools and doctors who wilt get paid for seeing uninsured patients they were treating for free.

In addition. individuals aged 60 to 64 - the oldest age demographic not eligible for Medicare - will pay no more than

tnree times the cost of the premium paid by a heatlthy 20-something. But as Goodman noles, "People who are 60
10 64 are going to pay lower premiums than they otherwise would because people who are 20 1o 24 are geing to
pay higher prermiums.”

Source: Catherine Holahan, "Health Care Reform: Who Wins and Who Loses,” CBS MoneyWalch, March 22,
2010

Link lo text:
http #monaywalch bnet com/econamic-news/aricieheaiin-care-reform- sismmary-who-wins-and-wholosas/4062 79/
For more on Heaith Issues:

hatp fwwewr . nepa.org/subiupdingex pha?Aricle_Calegory=16

http:/fwww.ncpa.org/sub/dpd/index.php?Article_ID=19134&utm_source=newsletter&utm...  3/24/2010
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8 WAYS THAT HEALTH REFORM WILL AFFECT YQU

The health care legisiation could "have an eMect on almost every citizen.” according to Kaiser Health News. So
what should you expect?

Withan six months after the bill is signed into law:
« Health insurers wilt no lenger be allowed o impose lifetime caps on coverage.
« Parents who have insurance through their employers will be allowed to continue coverage for their unmarried

dependents up o age 26.
+ Health insurers will be required 1o cover certain preventive services like osteoporosis screening for women over
65, smokmg cessation counseling and intervantions, and screenings for ciabetes and sexually transmitted

diseases.
« And later this year, people with serious health conditions that have prevented them from obtaining coverage will

be eligible 10 purchase a policy from a high-risk pool in a government-subsidized exchange at a cost similar o
healthy individuals’ premiums,
[ndividuals will also be required to obtain heaith insurance or face a fine. Government subsidies will be availabie
on a sliding scale for paople making up lo $43,000 par year (or nearly $80.000 per year for a famiy of four), bul
those who don'l qualify for government subsidies should expect 10 pay about $5.000 a year for a policy on the
exchange. white families shouid expect 10 pay about $15.000, says John Goodman, president, CEC and Keliye
Wight Fellow of the National Center for Policy Analysis,
The penalty starts in 2014 at $95 or up to 1 percent of income for individuals, whichever is greater, and rises to
3695 by 2016 or 2.5 percent of income. whichever is greater. Families pay heftier fines - $2.085 or 2.5 percent of
incame by 2016

Other changes:

» Insurers won't be able 1o deny coverage based on preexisling conditions.
» Maternity support wifl be increased for women in the workplace,
» Additional, less expensive insurance options will be avaitable when you lose or quit your job.

Increasing the number of insured individuals, however, will also mean longer wails o see a new doctor. In
Massachusetls, for example. where heallh insurance is universail, Boston residents have 1o wait about twice as
iong to see a doctor 3s people in any other U.S. city, says Goodman.

Source: Deborah Kotz, "B Ways Health Reform Will Affect You.” U.S. News and World Report, March 22, 2010
For text:

hittp Itwww usnews.cam/heslihimanaging-your-healthcare/insurance/articles/ 201 0/03/2 2/8-way s-haailh-refarm-waill-atlect-you himl
For more on Health ssues: .

hip heww nops orgisubidpdfindex php?Airlicde_Category=18

Page 1 of |
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20 WAYS OBAMACARE WILL TAKE AWAY OUR FREEDOMS

It is worthwhile to take 3 comprehensive Jook at the freedoms we wilt lose under ObamaCare. says blogger David
Hogberg. Among them:

« You are young and don't want heallh insurance? You are sfarting up @ small husiness and reed 10 minimize
expenses. and one way lo do that is to forgo health insurance? Teugh. You have (o pay $750 annually for the
“privilege.” (Seclion 1501).

You are young and healthy and want 10 pay for insurance thal reflects that status? Tough. You'll have lo pay for
premiums that cover not only you, but alse the guy who smokes three packs 3 day, drinks a galion of whiskey
and eals chicken fat off the ficor. That's because insurance companries will no longer be abte to underwrite on
the basis of a person’s health status. (Section 2701).

You're a single guy without children? Tough, your poticy must cover pediatric services. You're a woman who
can't have children? Tough. your policy must cover maternity services, You're a teefolaler? Tough, your policy
must cover subsiance abuse treatment. (Add your own violation of personal freedom here.) (Section 1302},
You are an employer in the small-group insurance market and you'd like to affer policies with deductibles higher
than $2.000 for individuals and $4.000 for families? Tough. (Section 1302 (¢} {2) {A)).

If you are a physician and you don't wam the government looking over your shoulder? Tough. The Secrelary of
Heailh and Hurman Services is avtherized 1o use your claims dala ta issue reports thal measure the ressurces
you use. provide information on the guality of care you provide, and compare fhe resoutces you use o those
used by other physicians. Of course, this will all be just for informational purposes. 's nol like the government
will evar use it lo infarvena in your praclice and patients’ care. Qf coursa not. (Section 3003 (i}).

You will have 1o pay an additional 0.5 percent payrod tax on any doflar you make gver $250,000 if you file a
joini return and $200,000 it you file an individual return. What? Yeu think you know how |o spend the money
you earned betler than the government? Tough. (Section 9015). That amount will rise 1o a 3.8 percen! tax in
2013 and will also apply to investment income, estates, and frusts, You think you know how (0 spend the
money you earned betler than the government? Like you need to ask. {Section 1402).

Source: David Hogberg, "20 Ways ObamaCare Will Take Away our Freedoms,” Investars Business Daily. March
22,2010,

For lext:
hitp iMlogs invaslors com/capilalhillindex pnphaomellS-politcsinvesting/ 1583-20-way s-obamacare-will- take-away-our-freedoms.

For more on Health Issues:

RHp. iweiw. ncpa.ofg/suliapanncex. php?Articia_Category=18

http://www.ncpa.org/sub/dpd/index.php?Article_ID=19136&utm_source=newsletter&utm...
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News Release

FOR IMMEDIATE RELEASE March 23, 2010

Lt. Governor Kinder Announces Action
Against Federal Health Care Bill

JEFFERSON CITY - Lt. Governor Peter Kinder today spoke out against the recently
signed federal health care bill and announced his intent to join officials from 13 other
states in legal action against the legislation.

Below are the Lt. Governor’s remarks, as prepared for delivery:
“Good afternoon.

“This morning, President Obama signed into law a federal healthcare mandate that was
thrust upon us despite overwhelming opposition from Americans. Over the past few
weeks, Missourians have made their voices loud and clear. But, with complete disregard
for their constituents, Democrats in congress forced President Obama, Nancy Pelosi and
Harry Reid’s legislation into law.

“This healthcare directive will pose a huge financial burden for our state. Tennessee’s
Governor, a democrat, even called this bill “the mother of all unfunded mandates.” The
true cost to Missouri taxpayers remains to be seen.

“On December 9, 2009, | wrote a letter urging Senator Claire McCaskill to oppose this
government intervention in the private healthcare sector. On December 30, 2009, 1 asked
Governor Nixon to join us in opposition to this healthcare bill. Once again, on January
20, 2010 during my State of the State response, I once again asked the governor to speak
out against this infringement on the rights of Missourians. And on January 6, 2010, |
asked Attorney General Koster to conduct a thorough legal review of this legislation to
determine what provisions might violate the Constitution of the United State or the State
of Missouri.

-MORE-
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“Each one of those letters went unanswered.
“Today, Missourians should know that their voices have been heard.

“Today, I am here to announce that by my standing as a constitutional officer of the State
of Missouri and by my statutory authority as Missouri’s Official Senior Advocate, |
intend to join with officials of 13 other states to challenge the legality of this federal
healthcare bill and any unconstitutional provision in which may be contained.

“Our fight is two part: to protect the sovereignty of our states, and freedoms of our
citizens. This law represents an unprecedented encroachment on the sovereignty of our
state in the form of millions of dollars in unfunded mandates. Second, this bill infringes
of the rights of private citizens. At no other time in the history of our nation has a
mandate forced citizens to purchase a product or face penalties, even imprisonment, for
not doing so.

“At a time when our state is dealing with vast budget deficits, we cannot afford to have
the federal government throw this huge financial burden in our lap.

“Right now, Republicans and Democrats in the Missouri House and Senate are also
working on a bipartisan measure to pass the Health Care Freedom Act, a joint resolution
to be voted on by the people of Missouri to protect their ability to make their own health
care decisions.

“Although many of their elected officials remain silent, Missourians should rest assured:
their voices have been heard and our fight is just beginning.

“Thank you.”

#H##




LEGAL SERVICES
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FAX (907) 465-2029 Juneau, Alaska 99801-1182
Mail Stop 3101 Deliveries to: 129 6th St., Rm. 329
MEMORANDUM Aprii 9,2010
SUBJECT: Public policy allowing a person to choose mode of obtaining health

care services, constitutional issues (CSHB 423(HSS))
(Work Order No. 26-LS1623\E)

TO: Representative Lindsey Holmes
Attn: Bill Edwards

FROM: Dennis C. Bailey Y8
Legislative Counsel

You have asked for an opinion concerning the constitutional issues raised by
CSHB 423(HSS).

The bill raises the issue of whether Congress has the power to regulate health insurance.
If Congress does have that power, federal preemption under the supremacy clause of the
U.S. Constitution, Art. VI, cl. 2, will be found only if there is clear evidence of a
congressional intent to preempt state law or if the federal and state statutes cannot
coexist. United States v. Rhode Island Insurers' Insolvency Fund, 80 F.3d 616, 619

(1st Cir. 1996).

Prior to 1944, lawyers and insurance professionals thought that the issuance of an
insurance policy was not a transaction of commerce that would give the federal
government jurisdiction over insurance transactions. However, in US. v. South-Eastern
Underwriters Assn., 322 U.S. 533, 88 L.Ed. 1440, 64 S.Ct. 1162 (1944) (superseded by
statute), the U.S. Supreme Court dispelled this view and found that the federal Sherman
Act (antitrust), which related only to activitics in or affecting interstate commerce,
applied to insurance transactions. The ruling meant that generally phrased federal
statutes might also apply to the issuance of insurance policies, thereby interfering with
the state regulation of insurance in unanticipated ways. Barnett Bank of Marion County
v. Nelson, 517 U.S. 25,40, 116 S.Ct. 1103, 134 L.Ed.2d 237 (1996).

In response to the holding in Sowth-Eastern Underwriters, Congress cnacted the
McCarran-Ferguson Act, 15 U.S.C. 1011 - 1015, to "restore the supremacy of the States
in the realm of insurance regulation.” /d. The U.S. Supreme Court, however, noted that
the McCarran-Ferguson Act does nol apply when the conflicting federal statute
“specifically relates to the business of insurance." (emphasis added) Further, the court
stated that the McCarran-Ferguson Act

did not require avoiding federal pre-emption by future federal statutes that
indicate through their "specitic relat{ion]” to industry, and thercfore, in all
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likelihood, consciously intended to exert upon the insurance industry
whatever pre-emptive force accompanied its law.

Id. See also, United States v. Rhode Island Insurers' Insolvency Fund, 80 F.3d 616
(st Cir, 1996). ‘

Based on these decisions, to the extent that the recently signed Patient Protection and
Affordable Care Act (P.L. 111-148) specifically regulates state insurance by requiring
everyone to obtain health care insurance, the federal law would likely be found to
preempt state law on the subject.

A similar conclusion follows an analysis under the Tenth Amendment to the U.S.
Constitution. The Tenth Amendment to the United States Constitution states:

Powers reserved to states or people. The powers not delegated
to the United States by the Constitution, nor prohibited by it to the states,
are reserved to the states respectively, or to the people.

The Tenth Amendment protects the sovereignty of the states from intrusion of the federal
government into matters of the states that are outside of the constitutional powers of the
federal government and into matters that are expressly reserved to the states by the
Constitution. Conversely, if a power is delegated to Congress by the Constitution, the
Tenth Amendment does not protect the states from the exercise of that federal power.
The federal Constitution gives Congress the power to control commerce. In light of the
ruling in U.S. v. South-Eastern Underwriters Assn., supra, that the business of insurance
is part of interstate commerce, it is reasonable to conclude that the power to regulate
commerce and thus regulate insurance has been delegated to the United States Congress
by the Constitution. Therefore, it seems unlikely that a court would hold that the Tenth
Amendment would prevent the federal government from implementing a bill specifically
regulating insurance,

If I may be of further assistance, please advise.
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