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CS FOR HOUSE BILL NO. 408( ) 

IN THE LEGIS LA TURE OF THE STATE OF ALASKA 

TWENTY-SIXTH LEGISLATURE - SECOND SESSION 

BY 

Offered: 
Referred: 

Sponsor(s): HOUSE JUDICIARY COMMITTEE 

A BILL 

FOR AN ACT ENTITLED 

.. An Act relating to misconduct involving weapons." 

WORK DRAFT 

26-LSI459\K 
Luckhaupl 

3/24/10 

2 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA: 

3 * Section 1. AS 11.61.200(b) is amended to read: 

4 (b) The provisions of [IT IS AN AFFIRMATIVE DEFENSE TO A 

5 PROSECUTION] 

6 (I) [UNDER] (a){l) of this section do not apply to a person if 

7 [THAT] 

8 (A) the person convicted of the prior offense on which the 

9 action is based received a pardon for that conviction; 

10 (8) the underlying conviction upon which the action is based 

II has been set aside under AS 12.55.085 or as a result of post-conviction 

12 proceedings; or 

13 (C) a period of 10 years or more has elapsed between the date 

14 of the person's unconditional discharge on the prior offense or adjudication of 

15 juvenile delinquency and the date of the violation of (a){l) of this section, and 

-1- CSHB408( ) 
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the prior conviction or adjudication of juvenile delinquency did not result from 

a violation of AS 11.41 or of a similar law of the United States or of another 

state or territory; 

(2) [UNDER] (a)(2) or (10) of this section do not apply to a person if 

[THAT] 

2 

3 

4 

5 

6 (A) the person convicted of the prior offense on which the 

7 action is based received a pardon for that conviction; 

8 (8) the underlying conviction upon which the action is based 

9 has been set aside under AS 12.55.085 or as a result of post-conviction 

10 proceedings; or 

II (C) a period of 10 years or more has elapsed between the date 

12 of the person's unconditional discharge on the prior offense and the date of the 

13 violation of (a)(2) or (10) of this section, and the prior conviction did not result 

14 from a violation of AS 11.41 or of a similar law of the United States or of 

15 another state or territory. 

16 . * Sec. 2. AS 11.61.200(a)(l2), 11.61.200(f), and 11.61.200(g) are repealed. 

CSHB408( ) -2-
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HB408 "An Act relating to misconduct involving weapons" 

Under Alaska law, an individual who has been convicted of a felony can carry 
hand guns and have their right to bear arms restored by any of three occurrences: (1) 
a pardon, (2) the underlying conviction having been set aside under AS 12.55.085, or 
(3) by the passage of ten years time from an unconditional discharge. 

However, the U.S. Supreme Court in the case of Caron v. U.S"' 524 U.S. 308 
(1988), ruled that if a person who has been previously convicted of a felony is 
prohibited from possessing firearms, in any way. under state law, then they are 
prohibited from possessing firearms under federal law. While under state law a 
previously convicted ex-felon's right to possession of firearms is fully restored, there 
are still limitations on carrying concealed weapons. Ex-felons can carry concealed on 
their own property, while engaged in lawful hunting, fishing, or trapping, or when 
engaged in another lawful activity that necessarily involves the carrying of a weapon 
for personal protection. 

However, the ATF and the FBI are interpreting this Alaska statute to be a 
restriction upon possession. Because of this interpretation, Alaskans who under state 
law are allowed to possess firearms are being threatened with prosecu tion for serious 
Federal offenses. 

This bill addresses the language in AS 11.61.200, Misconduct Involving 
Weapons in the Third Degree. AS 11.61.200(a)(12) bars all people convicted of felonies 
from caring concealed weapons, while AS 11.61.200(g) sets out exemptions to (a)(12)'s 
blanket ban. 

The Alaska State Legislature has made its own policy decision about how to 
handle the gun rights of ex-felons; however the Federal Government has stripped 
Alaska of the right to make its own judgments, excepting an i'll-or-nothing decision on 
gun rights for ex-felons. HB408 is one of many bills that have been drafted in this 
legislation session to bring this issue back before the Alaska State Legislature for 
consideration. 

We appreciate your input and assistance in determining the direction of this 
important policy decision. 

Representative_JaLRamras@legis.state.ak.us 



FISCAL NOTE 

STATE OF ALASKA Fiscal Note Number: 

2010 LEGISLATIVE SESSION Bill Version: HB408 
() Publish Date: 

~ld~e;!n~ti~fie::!r...l(~fil~e.!;n~am~et.):~H~B~4~0~8~-LA~W:!-~C;!R;!I!!M::!-0",3~-0~8~-,::10;,..,,--,===-:=:c:-___ Dept. Affected"': ____ ::;Lao;w;;,.,,=,..,-____ _ 
Title An Act relating to misconduct Involving weapons. RDU CRIMINAL 
=-______________ .,..-== _________ Component Criminal Justice Litigation 
Sponsor Judiciary 
Requester _________ ~J~ud~i"ci~a!lry~ _________ Component Number 

Expenditures/Revenues 

N tAt d t' I d ft fon nless otherwise noted below oe: mouns o no rne u e In a I u 

Appropriation 
Required 

OPERATING EXPENDITURES FY 2011 
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous 

TOTAL OPERATING 0.0 

!CAPITAL EXPENDITURES 

iCHANGE IN REVENUES \ 

FUND SOURCE 
1002 Federal Receipts 
1003 GF Match 
1004 GF 
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other Interaoencv Receiots 

TOTAL 0.0 

Estimate of any current year \FY2010) cost: 

POSITIONS 

/

Full-time 
Part~tjme 

Temporary 

ANALYSIS: (Attach a separate page if necessary) 

FY 2011 

0.0 

0.0 

(Thousands of Dollars) 

Information 
FY 2012 FY 2013 FY 2014 

0.0 0.0 0.0 

(Thousands of Dollars> 

0.0 0.0 0.0 

2202 

FY 2015 

0.0 

0.0 

FY 2016 

0.0 

0.0 

HB 408 proposes amendments to the law relating to misconduct involving weapons in the third degree. It changes the 
affirmative defense. for example. to the crime of a felon in possession of a concealable weapon. Under current law it 
is an affirmative defense to this charge if the person had received a pardon. the conviction was set aside. or 10 years had 
elapsed from the felony conviction and the felony conviction was not a crime against a person. The bill would provide that 
the crime of felon in possession of a concealable weapon would not apply to these persons. rather than that the 
circumstances give rise to an affirmative defense. Enactment of the bill is not anticipated to fiscally impact the 
Department of Law. 

Prepared by: Eileen Donahue, Division Operations Manager 
Division Administrative Services 

Approved by: Daniel S. SuI/ivan. Attorney General 
Department of law 

• Revised, ,!612OQ9 OMS) 
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Phone 465-5427 
DalelTime 318/10 12:20 PM 

Date 3/8/2010 
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FISCAL NOTE 

STATE OF ALASKA Fiscal Note Number: 

2010 LEGISLATIVE SESSION Bill Version: 

o Publish Date: 

,;ld;;:e:;:n",ti:!fie:::r...l(.::fiI::::e.!n::::a:!!m!:e:L):~H~B;;;40~8:!:-!:D7-P:"S7-A:;Sc,T!:-70:!3-=1~2:,-1,,0~=======:-;;-___ Dept. Affected: Public Safety 
Title "An act relating to misconduct involving weapons." RDU Alaska State Troopers 
=== ___________ =_-:-== _________ component AST Detachments 
Sponsor House Judiciary 
Requester ________ -'-H:::o"us:::e==-J:::u::d::;ic"'ia"''Y.l..-________ Component Number 

Expenditures/Revenues 

Note: Amounts do not include inflation unless otherwise noted below. 

Appropriation 
Required 

(Thousands of Doliars) 

I nfonnation 

2325 

OPERATING EXPENDITURES FY 2011 FY 2011 FY 2012 FY 2013 FY 2014 FY 2015 FY 2016 
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous 

TOTAL OPERATING 

iCAPITAL EXPENDITURES 

iCHANGE IN REVENUES ( 

FUND SOURCE 
1002 Federal Receipts 
1003 GF Match 
1004 GF 
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other Interagency Receipts 

TOTAL 

Estimate of any current year (FY2010) cost: 

POSITIONS 

IFull-time 
Part-time 
Temporary 

ANALYSIS: (Attach a separate page if necessary) 

0.0 

0.0 

0.0 0.0 0.0 0.0 0.0 0.0 

(Thousands of Dollars) 

0.0 0.0 0.0 0.0 0.0 0.0 

0.0 

This legislation would amend AS 11.61.200(b) and repeal (f) and (g). (misconduct involving weapons in the third degree). 

This bill changes language from one that currently provides an affirmative defense to prosecution, to one that states this 

statue "does not apply" if certain qualifiers exist. 

Passage of this legislation will have no fiscal impact on the department. 

Prepared by: Lt. Rodney Dial 
Oivision Alaska State Troopers 

Approved by: Joseph Masters, Commissioner 
Department of Public Safety 

(Revised 11reJ2009 OMS) 

Phone 907-247-4480 
DatelTime 3/12/10 10:50 AM 

Date 3/1212010 
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Background Information 
House Bill 408 

Restoration of Firearm Rights in Alaska 

• Under Alaska State law, a person who has been convicted of a felony is NOT prohibited from 
possessing a rifle or shotgun. In effect, the person's right to possess such a firearm is restored by 
operation of law upon the person's release from incarceration. 

• Under Alaska State law, a person who has been convicted of a felony IS prohibited from possessing 
a firearm capable o/being concealed on one's person (Alaska Stat. § 11.61.200(a)(l» and, 
separately, IS prohibited from possessing a firearm that is actually concealed on the person (Alaska 
Stat. § I 1.6 l.200(a)(l 2». 

• Alaska State law also provides, however, for an "affirmative defense" to a prosecution under either 
the felon-in-possession-of-a-concealable-firearm statute or the felon-in-possession-of-a-concealed­
firearm statute if the person's civil rights have been restored as follows: 

(I) For possession of firearms capable of being concealed, jf the person has received a pardon or 
if the conviction has been set aside or if a period of ten years or more has elapsed since the 
date of the person's unconditional discharge (Alaska Stat. § 11.61.200(b»; and 

(2) For possession of firearms that are actually concealed, jfthe person has received a pardon or 
if the conviction has been set aside or if a period of ten years or more has elapsed since the 
date of the person's unconditional discharge. The restoration of the right to possess a 
concealed firearm is further limited, however, to the following circumstances: in the person's 
dwelling, on land owned or leased by the person appurtenant to the dwelling or while the 
person is actually engaged in lawful hunting, fishing, trapping or other lawful outdoor activity 
that necessarily involves the carrying of a weapon for personal protection (Alaska Stat. § 
11.61.200(g». 



2791 

• Further, it is important to note that under Alaska State law, restoration, by operation of law after the 
passage of time, of the right to possess either a firearm that is capable of being concealed or a firearm 
that actually is concealed is limited to persons who were NOT convicted of an offense against the 
person (Alaska Stat § 11.41). 

• It is also important to note that under Alaska State law, the rights to vote (and, as a qualified voter, 
to hold public office) and to serve on a jury are lost upon conviction ofa felony but automatically 
restored, by operation oflaw, immediately upon the person's unconditional discharge (Alaska Stat. §§ 
09.20.020; 15.05.030(a); 33.30.241). 

• Under Federal law, a person who has been convicted of a "crime punishable by imprisonment for a 
term exceeding one year" may not possess a firearm (18 USC § 922(g)). 

• Federal law also provides, however, that "any conviction which has been expunged, or set aside or 
for which a person has been pardoned or has had civil rights restored shall not be considered a 
conviction ... UNLESS such pardon, expungement, or restoration of civil rights expressly provides that 
the person may not ... possess firearms" (18 USC § 921(a)(20)). 

• In the case of Caron v. United States (524 U.S. 308 (1998)), the Supreme Court of the United 
States: 

(I) Found that "nothing in the text of §921 (a)(20) requires a case-by-case decision to restore civil 
rights" so restoration of such rights by operation oflaw is sufficient; and 

(2) Interpreted the aforementioned "unless clause" found in 18 USC § 921 (a)(20). The Court 
held that an "all-or-nothing" test must be applied and that "a state weapons 'limitation' 
activates the uniform ban on possessing any firearm at all." In other words, a state must 
completely restore "all" of a person's rights and treat the person whose rights have been 
restored in the same manner that other law-abiding citizens are treated. If a person does not 
have "all" rights restored by the state then, for the purpose of federal law, the person has no 
rights. Subsequent cases have held that complete restoration of "all" rights includes, not only 
ALL firearm rights, but also the rights to vote, hold public office and serve on ajury . 

• Alaska State law contains two "limitations" on persons who have had their right to possess firearms 
otherwise restored that are not imposed on persons who have never lost their rights and which, 
therefore, activate the federal ban on possessing any firearm at all: 

(1) A person whose right to possess firearms has been otherwise restored can not possess a 
firearm concealed outside their dwelling, property or while engaged in a lawful outdoor 
activity (Alaska Stat. § 11.61.200(g)(2); and 

(2) A person whose right to possess firearms has been otherwise restored would be in the position 
of having to raise an affirmative defense to a charge of either possessing a concealable firearm 
(Alaska Stat. § 11.61.200(b)) or carrying a firearm concealed (Alaska Stat. § 11.61.200(g)), 
while a person who never lost his or her rights cannot be charged with such a crime 
whatsoever. 

• Unless the Alaska State Legislature amends existing law to modify these two limitations. the 
existing policy of the State of Alaska to allow for the restoration of firearm rights cannot be 
implemented without impacted persons being subject to felony prosecution under Federal law. 
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Opinion of the Court 

NOTICE: This opinion is subject to format revision before publication ;n 
the preliminary print of the United States Reports. Readers are 
requested to notify the Reporter 01 Decisions, Supreme Court of the 
United States, Washington, D. C. 20543, of any typographical or other 
formal errors, in order that corrections may be made before the 
preliminary print goes to press. 

SUPREME COURT OF THE UNITED STATES 

No. 97-6270 

GERALD R. CARON, PETITIONER v. UNITED STATES 

Page 1 of 5 

Search Cornell 

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE FIRST CIRCUIT 

[June 22, 1998] 

Justice Kennedy delivered the opinion of the Court. 

Under federal law, a person convicted of a crime punishable by more than one year in prison 
may not possess any firearm. 18 U.S.c. § 922(g)(1). If he has three violent felony convictions 
and violates the statute, he must receive an enhanced sentence. §924(e). A previous 
conviction is a predicate for neither the substantive offense nor the sentence enhancement 
if the offender has had his civil rights restored, "unless such ... restoration of civil rights 
expressly provides that the person may not ... possess ... firearms." §921 (a)(20). This is the 
so-called "unless clause" we now must interpret. As the ellipses suggest, the statute is more 
complex. but the phrase as quoted presents the issue for our decision. 

The parties, reflecting a similar division among various Courts of Appeals, disagree over the 
interpretation of the unless clause in the following circumstance. What if the State restoring 
the offender's rights forbids possession of some firearms, say pistols, but not others, say 

2 7 9Illtp://www.law.comell.edu/supctlhtml/97-6270.Z0.html 3/2/20 I 0 



Caron v. United States, 524 U.S. 308 (1998) 

rifles? In one sense, he "may not ... possess ... firearms" under the unless clause because the 
ban on specified weapons is a ban on "firearms." In another sense, he can possess firearms 
under the unless clause because the state ban is not absolute. Compare, e.g., United States 
v. Estrella, 104 F.3d 3, 8 (CAl) (adopting former reading), cert. denied, 521 U.S. _ (1997) 
and United States v. Driscoll, 970 F.2d 1472, 1480-1481 (CA6 1992) (same), cert. denied, 
506 U S. 1083 (1993), with United States v. Qualls, _ F.3d _, No. 95-50378, 1998 WL 
149393, '2 (CA9, Apr. 2, 1998) (en bane) (intermediate position), and United States v. 
Shoemaker, 2 F.3d 53, 55-56 (CM 1993) (same), cert. denied, 510 U.S. 1047 (1994). 

The Government contends the class of criminals who "may not ... possess ... firearms" 
includes those forbidden to have some guns but not others. On this reading, the restoration 
of rights is of no effect here, the previous offenses are chargeable, and petitioner's sentence 
must be enhanced. On appeal, the Government's position prevailed in the Court of Appeals 
for the First Circuit, and we now affirm its judgment. 

Petitioner Gerald Caron has an extensive criminal record, including felonies. In 
Massachusetts state court, he was convicted in 1958 of attempted breaking and entering at 
night and, in 1959 and 1963, of breaking and entering at night. In California state court, he 
was convicted in 1970 of assault with intent to commit murder and attempted murder. 

In July 1993, petitioner walked into the home of Walter Miller, carrying a semiautomatic 
rifle. He threatened Miller, brandished the rifle in his face, and pointed it at his wife, his 
daughters, and his 3·year·old grandson. Police officers disarmed and arrested petitioner. 

In September 1993, a federal agent called on petitioner at home to determine if he had 
other unlawful firearms. Petitioner said he had only flintlock or other antique weapons (not 
forbidden by law) and owned no conventional firearms. Federal law, the agent told him, 
forbade his possession of firearms and was not superseded by state law. In December 1993, 
agents executed a search warrant at petitioner's house, seizing six rifles and shotguns and 
6,823 rounds of ammunition. 

A federal jury convicted petitioner of four counts of possessing a firearm or ammunition 
after having been convicted of a serious offense. See 18 U.S.c. § 922(g)(1). The District 
Court enhanced his sentence because he was at least a three-time violent felon, based on his 
one California and three Massachusetts convictions. See §924(e). Petitioner claimed the 
Court should not have counted his Massachusetts convictions because his civil rights had been 
restored by operation of Massachusetts law. Massachusetts law allowed petitioner to possess 
rifles or shotguns, as he had the necessary firearm permit and his fetony convictions were 
more than five years old. Mass. Gen. Laws §§140: 123, 140: 1296, 140: 129C (1996). The law 
forbade him to possess handguns outside his home or business. See §§140: 121, 140: 131, 
269:10. 

At first, the District Court rejected the claim that Massachusetts had restored petitioner's 
civil rights. It held civil rights had to be restored by an offender·specific action rather than 
by operation of law. The First Circuit disagreed, vacating the sentence and remanding the 
case. United States v. Caron, 77 F.3d 1, 2, 6 (1996) (en banc). We denied certiorari. 518 U.S. 
1027 (1996). On remand, the District Court. interpreting the unless clause of the federal 
statute, disregarded the Massachusetts convictions. It ruled Massachusetts law did not forbid 
petitioner's possession of firearms because he could possess rifles. 941 F. Supp. 238, 251-
254 (Mass. 1996). Though Massachusetts restricted petitioner's right to carry a handgun, the 
District Court considered the restriction irrelevant because his case involved rifles and 
shotguns. See ibid. The First Circuit reversed, counting the convictions because petitioner 
remained subject to significant firearms restrictions. We granted certiorari. 522 U.S. _ 
(1998). 

II 

A federal statute forbids possession of firearms by those convicted of serious offenses. An 
abbreviated version of the statute is as follows: 

279Iiltp://www.law.comell.edulsupctlhtmIl97-6270.Z0.html 

Page 2 of 5 

3/2/2010 



Caron v. United States, 524 U.S. 308 (1998) 

"It shall be unlawful for any person-

"(1) who has been convicted in any court of, a crime punishable by imprisonment for a term 
exceeding one year; 

"to ship or transport in interstate or foreign commerce, or possess in or affecting commerce, 
any firearm or ammunition; or to receive any firearm or ammunition which has been shipped 
or transported in interstate or foreign commerce." 18 U.S.c. § 922(g). 

Three-time violent felons who violate §922(g) face enhanced sentences of at least 15 years' 
imprisonment. §924(e)(1). "Violent felony" is defined to include burglary and other crimes 
creating a serious risk of physical injury. §924(e)(2)(B)(ii). This term includes petitioner's 
previous offenses discussed above. 

Not all violent felony convictions, however, count for purposes of §922(g) or §924(e). Until 
1986, federal law alone determined whether a state conviction counted, regardless of 
whether the State had expunged the conviction. Dickerson v. New Banner Institute, Inc., 460 
U.S. 103, 119-122 (1983). Congress modified this aspect of Dickerson by adopting the 
following language: 

"What constitutes a conviction of such a crime shall be determined in accordance with the 
law of the jurisdiction in which the proceedings were held. Any conviction which has been 
expunged, or set aside or for which a person has been pardoned or has had civil rights 
restored shall not be considered a conviction for purposes of this chapter, unless such 
pardon, expungement, or restoration of civil rights expressly provides that the person may 
not ship, transport, possess, or receive firearms." §921(a)(20). 

The first sentence and the first clause of the second sentence define convictions, pardons, 
expungements, and restorations of civil rights by reference to the law of the convicting 
jurisdiction. See Beecham v. United States, 511 U.S. 368,371 (1994). 

Aside from the unless clause, the parties agree Massachusetts law has restored petitioner's 
civil rights. As for the unless clause, state law permits him to possess rifles and shotguns but 
forbids him to possess handguns outside his home or business. The question presented is 
whether the handgun restriction activates the unless clause, making the convictions count 
under federal law. 

We note these preliminary points. First, Massachusetts restored petitioner's civil rights by 
operation of law rather than by pardon or the like. This fact makes no difference. Nothing in 
the text of §921 (a)(20) requires a case-by-case decision to restore civil rights to this 
particular offender. While the term "pardon" connotes a case·by·case determination, 
"restoration of civil rights" does not. Massachusetts has chosen a broad rule to govern this 
situation, and federal law gives effect to its rule. All Courts of Appeals to address the paint 
agree. See Caron, 77 F.3d, at 2; McGrath v. United States, 60 F.3d 1005, 1008 (CA2 1995), 
cert. denied, 516 U.S. 1121 (1996); United States v. Hall, 20 F.3d 1066, 1068-1069 (CA1O 
1994); United States v. Glaser, 14 F.3d 1213, 1218 (CA7 1994); United States v. Thomas, 991 
F.Zd 206, 212-213 (CAS), (ert. denied, 510 U.S. 1014 (i993); United States v. Dahms, 938 
F.2d 131,133-134 (CA91991); United Statesv. Essick, 935 F.2d 28,30-31 (CA4 1991); 
United States v. Cassidy, 899 F.2d 543, 550, and n. 14 (CA6 1990). 

Second, the District Court ruled, and petitioner urges here, that the unless clause allows an 
offender to possess what state law permits him to possess, and nothing more. Here, 
petitioner's shotguns and rifles were permitted by state law, so, under their theory, the 
weapons would not be covered by the unless clause. While we do not dispute the common 
sense of this approach, the words of the statute do not permit it. The unless clause is 
activated if a restoration of civil rights "expressly provides that the person may not ... 
possess ... firearms." 18 U.S.c. § 921(a)(20). Either the restorations forbade possession of 
"firearms" and the convictions count for all purposE"s, or they did not and the convictions 
count not at all. The unless clause looks to the terms of the past restorations alone and does 

2 7 Shttp://www.law.comell.edulsupctlhtm1l97-6270.Z0.html 
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Caron v. United States, 524 U.S. 308 (1998) 

not refer to the weapons at issue in the present case. So if the Massachusetts convictions 
count for some purposes, they count for all and bar possession of all guns. 

III 

The phrase "may not ... possess ... firearms," then, must be interpreted under either of what 
the parties call the two "all·or·nothing" approaches. Either it applies when the State forbids 
one or more types of firearms, as the Government contends; or it does not apply if state law 
permits one or more types of firearms, regardless of the one possessed in the particular 
case. 

Under the Government's approach, a state weapons limitation on an offender activates the 
uniform federal ban on possessing any firearms at all. This is so even if the guns the offender 
possessed were ones the State permitted him to have. The State has singled out the offender 
as more dangerous than law·abiding citizens, and federal law uses this determination to 
impose its own broader stricture. 

Although either reading creates incongruities, petitioner's approach yields results contrary to 
a likely, and rational, congressional policy. If permission to possess one firearm entailed 
permission to possess all, then state permission to have a pistol would allow possession of an 
assault weapon as well. Under this view, if petitioner, in violation of state law, had 
possessed a handgun, the unless clause would still not apply because he could have 
possessed a rifle. Not only would this strange result be inconsistent with any conceivable 
federal policy, but it also would arise often enough to impair the working of the federal 
statute. Massachusetts, in this case, and some 15 other States choose to restore civil rights 
while restricting firearm rights in part. The permissive reading would make these partial 
restrictions a nullity under federal law, indeed in the egregious cases with the most 
dangerous weapons. Congress cannot have intended this bizarre result. 

Under petitioner's all·or·nothing argument, federal law would forbid only a subset of 
activities already criminal under state law. This limitation would contradict the intent of 
Congress. In Congress' view, existing state laws "provide less than positive assurance that 
the person in question no longer poses an unacceptable risk of dangerousness." Dickerson, 
460 U.S., at 120. Congress meant to keep guns away from all offenders who, the Federal 
Government feared, might cause harm, even if those persons were not deemed dangerous by 
States. See id., at 119. If federal law is to provide the missing "positive assurance," it must 
reach primary conduct not covered by state law. The need for this caution is borne out by 
petitioner's rifle attack on the Miller family, in which petitioner used a gun permitted by 
state law. Any other result would reduce federal law to a sentence enhancement for some 
state-law violations, a result inconsistent with the congressional intent we recognized in 
Dickerson. Permission to possess one gun cannot mean permission to possess all. 

Congress responded to our ruling in Dickerson by providing that the law of the State of 
conviction, not federal law, determines the restoration of civil rights as a rule. While state 
law is the source of law for restorations of other civil rights, however, it does not follow that 
state law also controls the unless clause. Under the Government's approach, with which we 
agree, the federal policy still governs the interpretation of the unless clause. We see nothing 
contradictory in this analysis. Restoration of the right to vote, the right to hold office, and 
the right to Sit on a jury turns on so many complexities and nuances that state law is the 
most convenient source for definition. As to the possession of weapons, however, the 
Federal Government has an interest in a Single, national, protective pOlicy, broader than 
required by state law. Petitioner's approach would undermine this protective purpose. 

As a final matter, petitioner says his reading is required by the rule of lenity, but his 
argument is unavailing. The rule of lenity is not invoked by a grammatical possibility. It does 
not apply if the ambiguous reading relied on is an implausible reading of the congressional 
purpose. See United States v. Shabani, 513 U.S. 10, 17 (1994) (requiring use of traditional 
tools of statutory construction to resolve ambiguities before resorting to the rule of lenity). 
For the reasons we have explained, petitioner's reading is not plausible enough to satisfy this 
condition. 
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Caron v. United States, 524 U.S. 308 (1998) 

In sum, Massachusetts treats petitioner as too dangerous to trust with handguns, though it 
accords this right to law-abiding citizens. Federal law uses this state finding of 
dangerousness in forbidding petitioner to have any guns. The judgment of the Court of 
Appeals is 
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Supreme Court of Alaska. 

Joseph R. GABRIELLE, AppeUant, 
v. 

STATE of A[aska, DEPARTMENT OF PUBLIC 
SAFETY, Appellee. 

No. 8-11490. 

May [8,2007. 

Background: App[icant sought judicial review of 
decision by Department of Public Safety to revoke 
pennit to carry concealed handgun and to deny 
application to renew permit. The Superior Court, 
Third Judicial District, Anchorage, Sharon L. 
GleasOn. J., affirmed, and applicant appealed. 

Holdings: The Supreme Court held that: 
ill applicant was not eligible for permit to cany 
concealed weapon under stare law, and 
ill federal statute prohibiting possession of firearm 
by convicted felon did not render applicant whose 
prior felony conviction was pardoned ineligible for 
permit to carry concealed weapon. 

Affirmed. 

West Headnores 

ill Statutes 361 €;::::;> 219(1) 

36 [ Statut.es 
36lVI Construction and Operation 

361 VJ(Al Genera[ Rules of Construction 
36 [k213 Extrinsic Aids to Construction 

361 k219 Executive Construction 
361 k2190l k. In General. Most 

Cited Cases 
When state and federal statutes do not involve 
substantial expertise by an administrative agency, in 

Page J 

construing these statutes on an administrative appeal, 
the court will apply its independent judgment in 
determining their meaning, adopting the rule that is 
most persuasive in light of precedent, reason, and 
policy. 

ill Weapons 406 €=:>12 
406 Weapons 

406k5 Canying Weapons 
406k[2 k. Licenses or Permits. Most Cited 

~ 
Applicant whose prior felony conviction was 
pardoned by governor would not have affirmative 

- defense to unlawful possession of firearm by 
convicted felon, and thus, applicant was not eligib[e 
for penni! to carry concealed weapon under state law, 
in that he would be subject to criminal liability if he 
carried concealed handgun in any place outside his 
dwelling or land appurtenant to dwelling or carried 
handgun while not engaged in lawful hunting, -fishing 
or trapping, or other lawful activity. M 
11.61.200(a)C121. (gl(2XA, Bl. 

ill. Weapons 406 ~12 
406 Weapons 

406k5 Canying Weapons-
~ k. Licenses or Permits. Most Cited 

Cases 
Federal statute prohibiting possession of firearm by 
convicred felon did not render applicant whose prior 
feiony conviction was pardoned by governor 
ineligib[e ror permit to carry concealed weapon, in 
that pardon did not expressly state that applicant 
could not ship, transport, possess or receive fireanns. 
18 U.S.CA. §§ 921, 922(g)(]), 

*813 WaYne Anthony Ross, Ross & Miner, p.e., 
Anchorage, for AppeUant 
Timothy W. Terrell, Assistant Attorney General, 
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Office of Special Prosecutions and Appeals, 
Anchorage, and Gregg D. Renkes, Attorney General, 
Juneau, for Appellee. 

Befure: BRYNER. Chief Justice, MATI1IEWS, 
EASTAUGH, FABE, and CARPENETI, Justices. 

OPINION 

PER CURIAM. 
Joseph R. Gabrielle appeals the Alaska Department 
of Public Safety's refusal to renew his pennit to cony 
a concealed handgun as well as the department's 
decision to revoke his existing pennit The 
department concluded that Gabrielle was ineligible 
for a pennit because he was convicted of a felony in 
1983 and Alaska law forbids a felon to cony a 
concealed handgun. Gabrielle, who received a 
gubernatorial pardon in 1993, argues that he is 
entitled to a permit because the plain language of the 
licensing statute does not prohibit a felon from 
obtaining a permit, and because be has an affirmative 
defense t6 criminal liability. Because the legislature 
intended to bar felons from obtaining concealed 
handgun pennits, and because it would be futile to 
issue Gabrielle a permit to cany a concealed handgun 
that would not give him the right to cony a concealed 
handgun beyond that which is available to all 
citi2ens, we affirm the department's decision. 

*814 We have considered each of appellant's 
argwnents and points on appeal. The record fully 
supports the Memorandum Decision on Appeal 
entered by Superior Court Judge Sharon L. Gleason, 
which we a~t as the opinion of this court. It is set 
forth below. 

FN!. We have edited the superior court's 
decision to conform to our technical rules. 

APPENDIX 

IN THE SUPERIOR COURT FOR THE STATE 
OF ALASKA 

THIRD JUDICIAL DISTRICT AT 
ANCHORAGE 

JOSEPH R. GABRIELLE, Appellant. 

Page 2 

vs. 

STATE OF ALASKA, DEPARTMENT OF PUBLIC 
SAFETY, Appellee. 

Case No. 3AN-03-07244 CI 

MEMORANDUM DECISION ON APPEAL 

This is an appeal from a decision of the Department 
of Public Safety (DPS), whicb revoked Mr. 
Gabrielle's concealed handgun permit and refused to 
renew it For the reasons set forth below, the decision 
of the Department is AFFIRMED. 

Facts and Proceedings 

In January 2003, the Alaska State Troopers Division 
of DPS revoked Mr. Gabrielle's concealed handgun 
pennit and refused to renew the pennit because Mr. 
Gabrielle had been convicted of two felonies in the 
early 1980's. The State Troopers took this action even 
though Mr. Gabrielle had received a pardon from 
Governor Hickel for the felony convictions in 
October 1993. Mr. Gabrielle appealed the Troopers' 
decision to the Commissioner of the Department of 
Public Safety .in February 2003. On March 7, 2003, 
the Commissioner issued a letter denying. that 
administrative appeal, and indicated that based on 
DPS's inteIpretation of the applicable statotes, 
specifically AS 11.61.200(a)(12) and (g), pardoned 
felons were precluded from obtaining handgun 
permits. The Commissioner's letter indicated that it 
"is a final administrative decision" and that Mr. 
Gabrielle could "seek judicial review of this decision 
under AS 44.62.560-44.62.570 within 30 days of 
receipt of this letter." The record reflects that Mr. 
Gabrielle received the letter on March 12,2003. 

On March 22, 2003, Mr. Gabrielle submitted a 
request for reconsideration to the Commissioner of 
DPS. On April 29, 2003, the Deput'j Commissioiier 
summarily denied the request indicating that 'ihere 
is no process for administrative 'reconsideration' of 
denial of an appeal" 

On May 5,2003, Mr. Gabrielle filed this appeal. 

1. Is Mr. Gabrielle "eligible to own or possess a 
handgun under the laws of this state"? 
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Alaska Statute 18.65.705 lists several requirements 
for a person to be qualified to receive and hold a 
pennit to carry a concealed handgun. The parties 
dispute whether Mr. Gabrielle meets one of those 
requirements-whether he "is eligible to own or 
possess a handgun under the laws of this state and 
under federal law." Em The State argues that Mr. 
Gabrielle is not eligible under either state or federal 
law to possess a handgun, and this statutory 
subsection therefore precludes the issuance of the 
pennit to Mr. Gabrielle. 

Em.. AS 18.65.705(2). 

ill The state and federal statutes regulating 
possession and ownership of handguns do not involve 
substantial ageoey expertise. Accordingly, in 
construing these statutes in this administrative appeal, 
this court will apply its independent judgment in 
dotennining their meaning, adopting the rule that is 
most !'<'fSuasive· in light of preceden~ reason, and 
policy.n£l . . 

FN3. Alve.kg Pipeline Servo Co. v. 
DeSMn .. 77 P.3d 1227. /231 (Alaska 2003) 
(citation omitted). 

ill Turning first to state law, the State argues that 
pursuant to AS 1l.61.20Q(aX12l, Mr. Gabrielle is 
precluded from possessing a handgun. This statute 
provides that a person"SIS commits the crime of 
misconduct involving weapons in the third degree if 
the person "knowingly possesses a firearm that is 
concealed on the person afier having been convicted 
ofa felony .... " 

The parties dispute whether AS 11.61200(gl, which 
establishes an affirmative defense to this statutory 
provision, operates to allow Mr. Gabrielle to possess 
a handgun. AS 11.61.200(g) provides: 

it is an affirmative defense to a prosecution under 
(aX I 2) of this section that 

(I) either 

(A) the defendant convicted of the prior offense on 
which the action is based received a pardon for that 
conviction; 

Page 3 

(B) the underlying conviction upon which the 
action is based has been set aside under tcl 
12.55.085 or as a result of post-conviction 
proceedings; or 

(C) a period of ten years or more has elapsed 
between the date of the defendant's unconditional 
discharge on the prior offense ... and the date of the 
violation of (a)(l2) of this section, and the prior 
conviction ... did not result from a violation of AS 
11.41...; and 

(2) at the time of possession, the defendant was 

(A) in the defendant's dwelling or on land owned 
or leased by the defendant appurtenant to the 
dweUing;or 

(B) actually engaged in lawful hunting, fishing, 
trapping, or other lawful outdoor activity that 
necessarily involves the carrying of a weapon for 
personal protection. 

(Emphasis added). 

Mr. Gabrielle asserts that as a result of his pardon, he 
has an affinnative defense to a prosecution under 
(0)(12), and Is thus eligible to possess a concealed 
handgun under state law. The State argues that the 
affirmative defense in subsection (g) requires not 
only that Mr. Gabrielle receive a pardon or qualify 
under either of the other two components of 
subsection (g)( I), but that he must also meet the 
requirements of subsection (gX2), which limits the 
places where the concealed bandgun may be 
possessed as a precondition to this affirmative 
defense. In response to this ~ent, Mr. Gabrielle 
asserts that subsection (2) of the statute only modifies 
subsection (I XC), and is. not an additional 
requirement for a person who has been pardoned who 
falls witbinsubsection (1)(A). 

The State's reading is consistent with fundamental 
principles of statutory construction. To be entitled to 
the affinnative defense under AS J1.61.200(~), a 
crintinal defendant would need to establish at least 
one of the components of subsection (l) and one of 
the components of subseCtion (2). 
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Alaska Statute 18.65.705 lists several requirements 
for a person to be qualified to receive and hold a 
pennit to carry a concealed handgun. The parties 
dispute whether Mr. Gabrielle meets one of those 
requirements-whether he "is eligible to own or 
possess a bandgnn under the laws of this state and 
under federal law." fm The State argues that Mr. 
Gabrielle is not eligible under either state or federal 
law to possess a bandgnn, and this statntory 
subsection therefore precludes the isSuance of the 
permit to Mr. Gabrielle. 

Em. AS 18.65.705(2). 

ill The state and federal statutes regulating 
possession and ownership of handguns do not involve 
substantial agency expertise. Accordingly, in 
construing these statutes in this administrative appeal, 
this court will apply its independent judgment in 
detennining their meaning, adopting the rule that is 
most persuasive in light of preceden~ reason, and 
policy.EtII . . 

FN3. A/ve.kg Pipeline Servo Co. v. 
DeShong. 77 P.3d 1227,1231 (Alaska 2003) 
(citation omitted). 

ill Turning fast to state law, the State argues that 
pursuant to AS 11.61.20Q(aX121, Mr. Gabrielle is 
precluded from possessing a handgnn. This statute 
provides that a person'SIS commits the crime of 
misconduct involving weapons in the third degree if 
the person "knowingly possesses a fireann that is 
concealed on the person after having been convicted 
of a felony .... " 

The parties dispute whether AS Il.61200(g), which 
establishes an affirmative defense to this statutory 
provision, operates to allow Mr. Gabrielle to possess 
a handgun. AS 11.61.200fg) provides: 

It is an affinnative defense to a prosecution under 
(aXI2) of this section that 

(I) either 

(A) the defendant convicted of the prior offense on 
which the action is based received a pardon for that 
conviction; 
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(B) the underlying convietion upon which the 
action is based has been set aside under AS 
12.55.085 or as a result of post-conviction 
proceedings; or 

(C) a period of ten years or more has elapsed 
between the date of the defendanfs unconditional 
discharge on the prior offense '" and the date of the 
violation of (a)(l2) of this section, and the prior 
convietion ... did not result from a violation of AS 
11.41...; and 

(2) at the time of possession, the defendant was 

(A) in the defendanfs dwelling or on land owned 
or leased by the defendant appurtenant to the 
dwelling; or 

(B) actually engaged in lawful hunting, fishing, 
trapping, or other lawful outdoor activity that 
necessarily involves the carrying of a weapon for 
personal protection. 

(Emphasis added). 

Mr. Gabrielle asserts that as a result of his pardon, he 
has an affirmative defense to a prosecution under 
(aXI2), and is thus eligible to possess a concealed 
bandgnn under state law. The State argues that the 
affirmative defense in subsection (g) requires not 
only that Mr. Gabrielle receive a pardon or qualifY 
under either of the other two components of 
subsection (g)(!), but that he must also meet the 
requirements of subseetion (gX2), which limits the 
places where the concealed handgun may be 
possessed as a precondition to this affirmative 
defense. In response to this argument Mr. Gabrielle 
asserts that subsection (2) of the statute only modifies 
subsection (lXC), and is not an additional 
requirement for a person who has been pardoned who 
falls within subsection (I)(A). 

The State's reading is consistent with fundamental 
principles of statutory construction. To be entitled to 
the atfll1llative defense under AS 11.61.200(g), a 
criminal defendant would need to establish at least 
one of the components of subsection (I) and one of 
the components of subseetion (2). 
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The State then nOles that AS 1 1.61.220(b11J) and (2) 
permits all citizens to carry a concealed weapon in 
the same two circumstances specified in AS 

IBill -I 1.61.2oolgX2). Therefore, as the State 
correctly notes, "the net result of the statutory scheme 
is that a pardoned felon can only carry a concealed 
handgun in those situations where an ordinary citizen 
would be able to carry a concealed handgun without a 
pennit" 

FN4. [This reference is to a prior version of 
AS. 11.61.220. FollOwing both the 
departmenfs revocation and the superior 
court's decision, the statute was amended in 
ways not relevant here.} 

Under the statutory scheme, a pardoned felon could 
be prosecuted under AS 11.61.200Ia)l12) for 
misconduct involving weapons in the third degree if 
the individual possessed a concealed firearm at any 
place other than the two statutory exceptions set out 
in AS 11.6 1.200lg112lCA1 and IB}. And, unlike a 
prosecution under AS I 1.61.2201a)(I) for fifth degree 
. misconduct, it would not be a valid affirmative 
defense to a prosecution for violation of AS 
I 1.61.2001a)l12) that the individual was the holder of 
a valid permit to carry a concealed handgun. fm 

FNS. See former AS 11.61.220Cb)l31. 

And ye~ as a pardoned felon, Mr. Gabrielle is 
eligible to own or possess a concealed handgun in at 
least some locations within the state-within his 
dweUing and while hunting and undertaking other 
specified outdoor activities. Moreover, as a pardoned 
feloll, he cannot be prosecuted ror violation of 
*816AS I 1.61.20Q(a)CI) for "knowin~ possessing a 
nrearm capable of being concealed." 

FN6. SeeAS I 1.6 I .2oolb1(J)lA). 

Harmonizing these different statutory provisions is a 
somewhat tortured process from any perspective. But 
resolution of these provisions is best determined. in 
this coUffs view, by assessing the consequences of 
issuing a concealed handgun permit to Mr. Gabrielle. 
Under the statutory scheme, possession of such a 
permit would constitute an affirmative derense to one 
ofthe bases for misconduct involving weapons in the 
fifth degree. Under AS 11.61.2201a)(I), a person 
commits the crime of misconduct involving weapons 
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in the fifth degree if the person "knowingly possesses 
a deadly weapon ... that is concealed OD the person." 
Under AS 11.61.220Cb)l31, it is an affirmative 
defense to the prosecution for that crime that the 
person was "the holder of a valid permit to carry a 
concealed handgun." However, possession of the 
permit would not constitute a valid affirmative 
defense to a prosecution for misconduct involving 
weapons in the third degree based on a pardoned 
felon's knowing possession of a concealed firearm 
under AS I 1.61.200(a)l12). And, as the State 
correctly notes, a pardoned felon has the same 
affirmative defenses as any other citizen to 
prosecution for weapons violations if, at the time of 
possession, the defendant was al his dwelling or 
actually engaged in lawful hunting, fishing, trapping, 
or other lawful outdoor activity that necessarily 
involved the carrying of a weapon fur personal 
protection. In effec~ the fifth degree ntisconduct 
weapons charge is a lesser-included offense to the 
third degree charge for pardoned felons, but the 
affirmative defense of • permit is not available to 
pardoned felons in a prosecution under the third 
degree charge . 

Accordingly, issuance of a concealed handgun permit 
to Mr. Gabrielle would serve no lawful purpose since 
such a permit could not serve as an affirmative 
defense to a prosecution under AS 11.6 I .200Ia)l121. 
Therefore, the court finds that Mr. Gabrielle should 
not be considered "eligible to own or possess a 
handgun under the laws of this stale." El!1 Since such 
eligibility is one of the necessary qualifications for 
issuance of a concealed handgun permi~ 00 DPS's 
revocation of the permil and denial of the permit 
renewal was appropriate. Moreover, such a result is 
consistent with the legislative hist~ regarding the 
concealed handgun permitting laws. 

FN7.AS 18.65.705(2). 

FN8. SeeAS 18.65.705. 

FN9. See Sen. Green, Sponsor Statement for 
Senate Bill 141, 20th Leg., 1st Sess. (April 
23, 1997) (nuting the bill was intended 10 

"malee clear that no felon, even a non­
violent telon, would ever be ahle 10 apply 
for a concealed carry permif'). 

2. Mr. Gabrielle is not precluded from owning and 
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possessing a handgun under Cederallaw. 

ill The State also asserts that Mr. Gabrielle cannot be 
issued a concealed carry permit because he is 
ineligible to own and possess a handgun under 
federal law. 18 V.S.c. § 922(g)(1) provides in 
pertinent part; 

It shall be unlawful for any person ... who has been 
convicred in any court of a crime punishable by 
imprisonment for a term exceeding one year ... to 
ship or Iranspott in interstate or foreigo commerce; 
or possess in or affecting commerce, any fireann or 
airununition; or to receive any firearm or 
ammunition which bas been shipped or transported 
in inrerstate or foreigo commerce. 

However,I8 V.S.C. §921 provides inpettinent part; 

Any conviction which has been expunged, or set 
aside or for which a person has been pardoned or 
has had civil rights restored.shall not·be considered 
a conviction for purposes of this chapter, unless 
such pardon, expungement, or restomtion of civil 
rights expressly provides that the person may not 
ship, Iransport, possess, or receive firearms. 

(Emphasis added.) Mr. Gabrielle's pardon did not 
expressly provide that he could not possess firearms. 
Therefore, federal law is not a bar to Mr. Gabrielle's 
pennit eligibility. 

The State asserts that two federal cases have held that 
this exception does not pennit "817 the carrying of 
handguns if stare law forbids it.fllli But neither 
Brown nor Caron were pardoned. Mr. Gabrielle 
references United States v. Laskie. "m which held 
that Mr. Laskie's prior conviction could not be used 
as a predicated conviction under 18 U.S.C. § 
922(g)fl) because Mr. Laskie had been honombly 
discharged and that discharge did not include a 
prohibition of firearm possession. Further, in United 
States v. Gaiiaher. FN!2 the Ninth ~ircuit beJd: 

FNIO. See Caron v. United States, 524 U.s. 
308, 118 S.Ct. 2007, 141 L,Ed.2d 303 
(1998); United Slates ·v. Brown. 69 

. F.Supp,2d 925 (E.D.Mich.1999), 

258 F.3d 1047, 1052-53 (9th 
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Cir200J), 

FN12. 275 F.3d 784, 792 (9th CiT.200ll. 

Under our decisions in Laskie and runiled States 
v,] Herron!45 F.3d 340 (9th Cir. 1995)), a criminal 
defendant cannot be charged with a federal crime 
after receiving a certificate restoring his civil rights 
that contains no express warning that he cannot 
possess firearms in spite of the restomtion of his 
civil rights or that his state conviction may 
constitute an element of a crime if he is found in 
possession of a weapon. 

Following this case law, Mr. Gabrielle is not subject 
to the prohibition under 18 U.s,C. § 922(gl(l) since 
he received a pardon for his convictions and his 
pardon did not contain an express warning that he 
cannot possess firearms, 

3. Conclusion 

Because this court concludes that Mr. Gabrielle was 
not "eligible to own or possess a handgun under the 
laws of this state," the decision of the Department of 
Public Safety is AFFIRMED. 

lsi Sharon L. Gleason 

SHARON L. GLEASON 

Superior Court Judge 

Alaska,2007, 
Gabrielle v. State, Dept. of Public Safety 
158 P.3d 813 . 
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MEMORANDUM February 16,20 I 0 

SUBJECT: Misconduct Involving Weapons and Felons 
(Work Order No. 26-LS I 459\A) 

TO: Representative Bill Stoltze 
Attn: Ben Mulligan 

FROM: Gerald p. Luckhau¥ 
Legislative Counsr~ 

Enclosed is the bill draft you requested. As I have previously informed Ben, I have a few 
comments. 

1. History of AS 11.61.200 

AS 11.61.200(a)( I) does not completely include all conduct prohibited under 
AS 11.61.200(a)( 12), 

AS 11.61.200(a)(I) and (12) provide: 

(a) A person commits the crime of misconduct involving weapons in the 
third degree if the person 
(I) knowingly possesses a firearm capable of being concealed on one's 
person after having been convicted of a felony or adjudicated a delinquent 
minor for conduct that would constitute a felony if committed by an adult 
by a court of this state, a court of the United States, or a court of another 
state or terri tory; 

(12) knowingly possesses a firearm that is concealed on the person after 
having been convicted of a felony or adjudicated a delinquent minor for 
conduct that would constitute a felony if committed by an adult by a court 
of this state, a court of the United States, or a court of another state or 
territory. 



2804 

Representative Bill Stoltze 
February 16, 20 10 
Page 2 

AS 11.61.200(a)(I) prohibits a felon from possessing a firearm capable of being 
concealed on the person.' An affirmative defense is provided to AS 11.61.200(a)( I) in 
(b)( I) of that section. 

(b) It is an affirmative defense to a prosecution 
(I) under (a)( I) of this section that 
(A) the person convicted of the prior offense on which the action is based 
received a pardon for that conviction; 
(B) the underlying conviction upon which the action is based has been set 
aside under AS 12.55.085 or as a result of post-conviction proceedings; or 
(C) a period of 10 years or more has elapsed between the date of the 
person's unconditional discharge on the prior offense or adjudication of 
juvenile delinquency and the date of the violation of (a)( I) of this section, 
and the prior conviction or adjudication of juvenile delinquency did not 
result from a violation of AS 11.41 or of a similar law of the United States 
or of another state or territory .... 

This affirmative defense allows the felon to possess a handgun if one of these 
requirements is met but does not necessarily allow the felon to carry the handgun 
concealed. The felon is prohibited from carrying the handgun concealed by 
AS 11.51.200(a)(l2). An affirmative defense is provided to AS 11.61.200(a)(l2) in (g) 
of that section. 

(g) It is an affirmative defense to a prosecution under (a)(l2) of this 
section that 
(I) either 
(A) the defendant convicted of the prior offense on which the action is 
based received a pardon for that conviction; 
(B) the underlying conviction upon which the action is based has been set 
aside under AS 12.55.085 or as a result of post-conviction proceedings; or 
(C) a period of 10 years or more has elapsed between the date of the 
defendant's unconditional discharge on the prior offense or adjudication of 
juvenile delinquency and the date of the violation of (a)( 12) of this 
section, and the prior conviction or adjudication of juvenile delinquency 
did not result from a violation of AS 11.41 or of a similar law of the 
United States or of another state or territory; and 
(2) at the time of possession, the defendant was 
(A) in the defendant's dwelling or on land owned or leased by the 
defendant appurtenant to the dwelling; or 

I For ease of discussion in this memorandum I will refer to "a firearm capable of being 
concealed on the person" as a handgun even though other firearms are capable of being 
concealed on the person. 
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(B) actually engaged in lawful hunting, fishing, trapping. or other lawful 
outdoor activity that necessarily involves the carrying of a weapon for 
personal protection. 

This provision allows the felon to only carry a handgun concealed if the felon meets the 
requirements for possessing a handgun in the affirmative defense to (a)( I) and the felon is 
either in or on the felon's own property or otherwise engaged in lawful hunting, fishing, 
trapping, or other lawful outdoor activity. 

These provisions are different because one allows the handgun to be openly carried and 
the other sets a higher bar for the felon to carry the handgun concealed. 

AS 11.61.220(a)(l2) was enacted in 1998 as part of amendments to the concealed 
handgun permit laws. HCS CSSB 141 (FIN) am H, by Senator Lyda Green, made 
substantial changes to the eligibility requirements to receive a concealed handgun permit 
and repealed almost all the restrictions on where a permittee could carry a concealed 
handgun. The rationale provided by Senator Lyda Green's staff was that anyone eligible 
to possess a handgun under state or federal law should be eligible to receive a concealed 
handgun permit and a person who has received a permit should be able to carry a 
concealed handgun anywhere not otherwise prohibited under state or federal law. To this 
end certain misdemeanor offenses that previously barred a person from receiving a permit 
were eliminated. In addition provisions relating to carrying a concealed firearm without a 
permit were strengthened and clarified while restrictions on where firearms could be 
possessed were mostly eliminated except for a few limited circumstances where those 
restrictions were applied generally to everyone (where previously the restrictions only 
had applied to persons holding permits to carry concealed weapons). As a part of this 
clarification AS 11.61.200(a)( 12)' was enacted so that felons who possessed a handgun 
that was concealed were punished at a greater level than regular members of the public 
who carried a concealed handgun without a permit. And so a felon who might be 
permitted to possess a handgun due to the affirmative defense provided in 
AS 11.61.200(b)(I), would still be subject to a felony penalty if they carried that handgun 
concealed unless they (I) met the requirements to possess a handgun and (2) were in or 
on their own property or engaged in certain lawful outdoor activities. 

In 2003 the Alaska Legislature enacted CSHB 102(STA) which removed restrictions on 
members of the public from carrying concealed deadly weapons, including firearms. 
CSHB I02(STA) made the concealed handgun permit system permissive; no longer 
would a permit be necessary to carry a handgun concealed] Presumably at this time the 
legislature could have repealed AS 11.61.200(a)( 12) and (g) as Alaska no longer 

, As well as the affirmative defense of AS 11.61.200(g). 

) Although a permit could still be obtained if a person wanted to avail themselves of 
reciprocity provisions of other states and carry concealed in those states. 
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distinguished between open or concealed possession of firearms. But the legislature did 
not. I cannot say that the legislature merely overlooked those provisions as I remember ,;, 
some concern by at least some members about extending the right to carry concealed to + 
those that had committed felonies. 

2. Do you want to allow all felons convicted of crimes outside of AS 11.41 to be able to 
carry concealed handguns? 

To build on my comment # I above, the changes in this bill draft would allow felons 
convicted of crimes outside of AS 11.41 to carry concealed handguns, if they have 
received a pardon, a set aside, or 10 years have elapsed from the felon's unconditional 

.discharge for the offense. Felonies outside of AS 11.41 include unclassified felonies and 
class A through C felonies, such as arson, misconduct involving controlled substances 
(including engaging in a continuing criminal enterprise, delivering drugs to children and 
methamphetamine manufacture and delivery), burglary of a dwelling or while armed with 
a firearm, promoting prostitution, and distribution and possession of child pornography. 
Clearly, felons who have received a pardon should be treated differently and a change in 
current law is clearly warranted in this regard. To a lesser extent persons who have 
received a set aside under AS 12.SS.08S(e) are probably deserving of a change in current 
law. The question becomes whether felons who have not had someone pass upon their 
character, whether that be the governor in issuing a pardon or a judge when issuing a set 
aside, should be able to possess concealed handguns merely because of the passage of 
time .. If so, should this apply to all felonies, even felonies that are considered more 
egregious or comparable to crimes against a person under AS 11.41? 

3. Changing affirmative defense to nonapplicability provision. 

The bill draft changes the affirmative defense provided in AS 11.61.200(b) to a 
nonapplicability provision. This change may have an extreme impact upon the ability of 
the state to prosecute felons possessing concealable firearms. Currently an affirmative 
defense is provided for felons to show that they have received a pardon, a set aside, or 10 
years have elapsed from their conviction for a felony other than a crime against a person. 
The reason this is an affirmative defense is because the information necessary to establish 
the defense is within the knowledge and control of the felon and may not be available to 
the prosecution. A felon knows if they have received a pardon, a set aside, or 10 years 
have elapsed while the prosecution does not always have access to this information.' By 
making this a nonapplicability section, the prosecution may be required to disprove the 
existence of a pardon or set aside, or prove that 10 years have not elapsed, prior to the 
case proceeding. In many cases this may not be possible. 

GPL:plm 
10-076.plm 

4 Indeed, there is no organized way of searching for this information in most states. 
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Wayne Anthony Ross 
Curtis Patteson 

Juneau, AK9980I 

Dear .... 

Law Offices of 
Ross & MINER 

A Professional Corporation 
327 East Fireweed Lane. Suite 201 

Anchorage. Alaska 99503 

(907) 276-5307 
(907) 276-6672 - FAX 

6 Janumy 200!t . 

Edward L. Miner 
Tamara Huffman, paralegal 

Several weeks ago, r furnished you some prosed draft legislation involving possession 

problems under Alaska law for persons who were pardoned or received suspended imposition of . 

sentences for felony charges I have since run our proposed changes by the NRA attonieys and 

they have some improvements. As a result, I am resending this to you with what we originally 

sent along with the suggested improvements. This. then, is an updated version of what was sent 

previously. Please note the highlighted portions of the last paragraph. 

The laws regarding possession of firearms in Alaska-laws which. were contemplated and 

enacted by our own state legislature-are being attacked, ~tted and rewritten by bureaucrats at 

. the A 1F and FBI. Attempts to correct these errors at the federal level have been ignored. It is 

now incumbent upon the Alaska legislature to take action to defend the rights of Alaskans. In 

this letter I will explain the source of the problem, illustrate particular grievances against the 

. federal agencies involved, and offer the proper solution-,.a recrafting of Alaska Statute 

U .61.200(g)(2). 

Under Alaska law. an individual who has been convicted of a felony can have their right 

to bear arms restored by any of three occurrences: a pardon, a suspended imposition of sentence, 

or by the passage of ten years from unconditional discharge. The Alaska legislature. recognizing 

both the distinctions of life in Alaska and also the profound respect that ~e majority of Alaskans 
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have for the right to bear arms, has made· the decision to establish a means by which individuals 

who have previously been convicted of a felony may regain their right to bear arms. The 

bureaucrats at the A TF and FBI have subverted the goals of the Alaska legislature through the 

tortured and twisted application of limited U.S. Supreme Court cases to Alaska law. In doing so! 

these agencies have wrongfully deprived Alaskans of their rights. 

In Caron y, U,S., the U,S, Supreme Cowt held that if a person who has previously been 

convicted of a felony is prohibited from possessing any type offirearm under state law, then they 

are prohibited from possessing all firearms under fedemllaw, I Prior to this ruling, seveml states 

allowed previously convicted felons to reg/lin the right to possess rifles and shotguns but 

prohibited them from possessing handguns,2 Alaska law draws no distinctions among the types 

of firearms which a previously convicted felon may posses,l Alaska law allows an individual 

whose rights have been restored to possess rifles, shotguns and handguns, The only limit 

contained in our state law is upon the canying of a concealed firearm by a person whose rights 

have been restored; 4 While the right of possession is fully restored, an individual who has 

previously been convicted of a felony may only cany a firearm concealed under limited 

circumstances - either while he is upon his own land or while he is engaged in outdoor activi~es 

that would "necessarily involve the canying of a weapon for personal protection. .S 

An accurate reading of the Alaska statutes reveals that our state law should not be 

impacted ~y the Court's holding in ~ Alaska law does not limit the .type' offirearms which 

a previously convicted felon may posseSs, Furthermore, the single limitation in place for 

previously convicted felons proscribes oruy their ability to cany a firearm in a concealed 

manner. and does not limit their right of possession in any way, 1he A TF and FBI are, however, 

interpreting the Alaska statute as a restriction upon possession, Because of this interpretation, 

Alaskans who have led productive lives, but who have convictions sometimes decades in their 

. past, are being denied their right to own guns, and even being threatened with prosecution for 

serious Federal offenses, . 

'Caron y, u.s,, 524 U,S, 308, 314 (1988), 
'See U.S, v, Tomlinson. 67 F3d 508 (4" Cir, 1995); see also U.S, v. Dahms, 938 F2d 131 (9" Cir. 1991), 
'See AS 11.61200(a) and (b), 
• AS U.61.200(aXI2) and (g)(2), 

, rd. The Alaska appellate coWls have not established an objective rest or enum~d specific criteria to 

consider when determining which activities Anecessarily involve the carrying of a weapon for personal 
protecUon,@ 



03/03/2010 WED 17,46 FAX ~o 0 6/0 3 .. 5 .... 

2809 

Page -2-

To better understand the plight of the individuals being affected by this law, I will offer 

some specific examples. In 1970, at the tender age of 19, R.S. made the mistake of getting 

caught up in recreational drug use. He was arrested for the possession of hallucinogens and 

convicted of a felony. As a first-time youthful offender, he was granted a suspended imposition 

of sentence, and given the opportunity to mend his ways. He is now a happily manied 56-year­

old father. He has worked, hunted and fished his entire life. He only learned recently, when he 

applied for the purchase of a new firearm, that· he is now suddenly prohibited from owning 

firearms, despite having been granted a suspended imposition of sentence more than 30 years 

ago. 

R.P. was convicted oCa felony in 1992. After paying for his crime, he went straight to 

work helping the public. He became the director of the search and rescue organization for an 

Alaskan borough; Governor Murkows1d granted him a full pardon, expressly for the purpose of 

allowing him to possess a fireann to help him fulfill his duties. He recently became aware of the 

fuet that-despite the Governor's pardon-federal law prohibits him from possessing firearms. 

The Federal law has stripped Alaska of the right to make its own decision on restoring 

gun rights to ex-felons. The overreaching actions of the bureaucrats at the AlF and FBI have left 

Alaska with a single option - to amend AS 11.61200 to remove the disability on CIII1}'ing a 

concealed weapon by a person convicted of a felony who has had their rights restored. By 

removing this disability in Alaska's law; the AlP and FBI will have no basis whatsoever to 

challenge Alaska's laws, and. we can allow ex-felOns who have proven their rehabilitation to 

participate in the full rights that all Alaskans enjoy. 

I have included the text of two sample bills that would amend AS 11.61.200, and restore 

Alaska's policy of allowing rehabilitated ex-felons to own firearms. I had the proposed 

IcliislatiOD reviewed by the NRA and the NRA still Sees problems with our proposed 

solutions. rYe enclosed II copy or the memo I receive.t from the NRA outliJiing such 

problems and the NRA's suggested proposal We would urge the Legisillture to adopt 

these changes. as sugeested by the NRA. to assure the continued support of the right of 

Alaskans to bear arms for the defense of themselves and others. 
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cc Brian Judy; NRA 

SiJwereIy. 

Wayne Anthony Ross 
Attomeyat Law 
Director. NRA 
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Re: 
File: 
Date: 

Memorandum 

Proposed legislation 
11.61.220 Project 
9 September 2008 

Several of our clients luive experienced problems in either being denied an Alaska 
ConcealOO Handgun Pennit (CHP) or denied permission to porchase firearms during a ''National 

. Instant CriminaJ Background Check System" (NICS) check. 

These problems stem from the language of AS 1 i .61.200, the Alaska Statute for 
Misconduct Involving Weapons in the Third Degree. AS 11.61.200(aXI2) bars all people 
convWted of felonies from carrying a concealed weapon, while AS 11.61.200(g) sets out the 
exceptions to (aXI2)'s blanket ban. . 

Because of the limited nature of subsection (gl's exceptions, the Al8l!ka Depll11ment of 
Public Safety takes the positiOn, upheld by the Alaska Supreme Court in Gabrielle v. State of 
Alaslai. that anyone with a felony conviction is ineligible for an Alaska CHP. AdditionalJy, the 
FBI has taken the position that the limit on a felon's ability flJ earry a concealed. wealllpoW!1U'.lIlll!derlQClC---­

AS 11.6.l.200(aXI2) &. (g) activate the federal ban on the possession ofany firearm' under 18 
USC §922(g), as intepreted in Caron v. u.s. 

I shall attempt to descn'be h\lwthe particular provisions of Alaska and Federal law have 
created .these twin problems, and what we can do to attempt to fix them by changing Alaska's 
law. . . 

The Alaska ClIP Issue 

The Alaska Dep8rtment of Public Safety has taken the positionthilt anyone with a prior . 
felOllY conviction, f(:gardless of the time since the conviction or whether the conviction was set 
aside otpardoned, dOe8 not qualify fur an Alaska CHP. Theyhaye bssedthis determination on 
the Iimitedscope of the exceptions in AS 11.61.200(g) to the total ban in 11:61.200(a)(12) of any 
felon canyiDg a concealed firearm.. . 

AS n.61.200(g) only allows a convicted felon to <:any a COIl<iealed fireatm if; (1) the 
conviction has been pardoned, (2) the conviction b8s been set aside, or (3) 10 years have elapsed . 
since the conviction, and either (a) the person was in their home or on land immediately adjacent 

. to their home, or (b) was engaged in an outdoor activity that necessitated carrying the weapon for 
personal protection. Thus, without 1m1!! some evidence of rehabilitation in (1 )-(3), m!I! observing 
the limited conditions for carrying in (a)-(b), a person convicted of a felony is guilty of 

Page I 
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MiSconduct Involving Weapons in the Third Degree if they cany a concealed weapon. 

The Alaska Department of Public Safety's interpretation of AS 11.61.200 was upheld in 
Gabrielle v. State of Alaska. I There; the Supreme Court of Alaska held that a person with a 
felony record of any description, though not prohibited from applying for an Alaska CHP under 
the statutes and regulations governing eligibility for the permit, nevertheless was not entitled to 
an Alaska CHP because of the restrictiOJlS found in AS 11.6I.200. Because this issue has been 
appealed to the highest court capable of deciding the issue,. the only way to change this outcome . 
is through legislation. 

The NICS Check 118 USC §922(g)(l) Issue 

The FBI's National IDstant Criminal Background Check System implements a fedeml 
requirement that all federally licensed firearms dealers conduct a background check on all 
prospective fireamls purehasers.The background check screens those that Wive been disqualified 
from purchasing fireanns through operation of federal law. Informatinn is entered into the NICS 
system by multiple state and federaI agencies, but tI;le FBI determines whether the information 
provided disqualifies an individual from pllIdlasing firearms. 

Many of the federal restriotionson possession offirearms are f{lund at 18 U.S.C. §922(g). 
§922(g)(I) prohibits.anyone who has been convicted of a fulony ~m posSessiDg a firearm, 
however §921(a)(20) contains an exception for those felons who have had their civil rights 
restored (through operation of law, a p~on, or any simiIar means). The exception in 
§92I(a)(20) hlis its own exception, however, prohibiting those convicted of a felony whoSe civil· 
rights have been restored from possessing a firearm if state law prohibits them from possessing a 
weapon of any type. 

The exception to the exception found in §92I (a)(20) was interpreted by the U.S. Supreme 
Court in Caron Ii u.s.' There, the Court faced a person whose civil rights llad been restored 

. Wider Massachusetts law, including the right to poasess long guns and handguns. However, he 
. Wasnot allowed to carry handguns outside his home or business, though this right was afforded 
to .non-fefons. The Supreme Court found that this restriction, though not strictly It prohibitiOll 
against of posseSsion of handguns, was enough of a restriction to activate the exception to the 
exception foWid in §921{a)(20) .. 

Applying Caron to Alaska la:w, the FBI has taken the position that the restrictions on ex­
felons canying concealed weapons found in AS 11.61200(aXI2) & (g) are sufficient to activate 
the exception to the exception found in 18 U.S.C. §921(a)(20). Because of this interpretation, ex-

I 158.P.3d 813 (Alaska 2007) .. 

2 524 U.S. 308 (199B). 

Page 2 
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felons in Alaska, even those who have had convictions set aside or pardoned, are barred from 
possessing any firearm by §922(gXI). 

The FBI's interpretation of the effect.of AS 11.61.200 on the application of 18 U.S.C. 
§922(g)(1) is contrary to the Alaska Supreme Court's interpretation in Gab~"e (which was not 
binding on the FBI), and has been questioned in other federal cases such as the unpublished U.S. 
v Flores. l However, given the similarity betWeen Alaska law and the Massachusetts law at 

. question in. Caron (both allowed possession of all types of~, but restricted where and 
how handgnns could be canied), the FBI's interpretation of the law is not clcarly incorrect. It 
would be possible to challenge the FBI in court, but it is fur from certain that we could obtain a 
favorable result . 

The Common Faewr 

The common factor in both oftheseisslles is AS 11.61.200, and the restriction on ex- . 
felons canying.concealedweapons in AlaSka, except under certain IlIUTCIW exceptions. While 
Alaska has several statUtes covering the crlmeof"Misconduct Involving Weapons," enumerating 
tlliferent degrees of the offense, no other item!ion of the statute implicates the cartying or . 
possession of ~ns by ex-felons, and so \vguld not impact ei1her eligibility for an Alaska 
CHP or eligibility under the FBI's NICS system. 

Likewise, A1asb's statutes and regulations goveining Alaska's ClIP program (AS 
18.65.700-790, 13 MC 30.010-900) set out eligibility requirements, including disqualifications 
if an applicant has had multiple recent misdemeanor offimses or has been ordered by a coJJrt to 
attend a drug. or alCohol-rehabilitation clinic. However, none of the requirementS for a CHP 
tnuch on the status of the applicant as an ex~feJon; pardoned,. conviction set aside, or otherwise. 
Thus, none of tIlese statutes or regulations need to be revised in addressing either the CHP or 
NI~is~. .. 

Therefore, a legislative fix to this issue need only modifY the restrictions on ex-felons 
carrying or possessing weapons that are found in AS U .61200. 

The Possible SolntioflS 

Alaska is unusually laissez-faire in its approach to gun rights (being one of two states that 
allows concealed carry offireanns without a permit). However, Alaska also tends towards a 

. tougher stance on cIime issnes than otherstates.ln attempting to change the policy embodied in 
AS 1 1.61200 towards the gun rights of ex -felons, we will be workiDg in the .cross~urrents of 
these two conflicting political priorities. 

3 . 
. 118 Fed. Appx. 49 (C.A.6 (Mien.». 
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From a strictly political perspective, we could attempt to counter some of ilie turbulence 
of a legislative proposal by noting that it is federal law that has forced us to seek a modification 
of our state law, in orderto aIIow·us to pursue our own policy of granting forgiveness to, and 
restoring the rights of, ex-retons. Federal law has stripped Alaska of its right to make its own 
determination of how ex-felons 81Il to exercise their gun rights, and leaves us only a simplistic 

. all-or-nothing choice as to whether ex-felons should regain their gun rights. 

There 81Il several different methods we could pUtsUe to change AS 11.61.200 so as to 
allow fur ex-felons to apply fur an Alaska CHP and to bypasS the federal ban on possession 
found in 18 U.S.C. §922(g)(1). The principal question in changing the restrictions fuundin AS 
11.61.200, however, is how far to expand the re-enfianchisement of gun rights to ex-felons. 

First, in order to permit ex-retons to apply fur an Alaska CHP, or tn possess a weapon 
under 18 U.S.C. §922(g)(1) arid Caron, we must remove the restrictions on where, an ex-felon 
may cany II concealed weapon found in AS 11.61.20000(2) (I have attal:hed two sample 
proposed bills with 1his memo fur ynu to review). This would allow an ex-reton to cany a 

. concealed weapon under,the same ciroumstances that any other citit.en would be able to. This 
wOuld broaden the rights of ex-retcins, as it allows them to carry concealed weapons where 
previously they were not allowed-to. However, this is the only IIlCaIIS of restoring ilieir right to 
own weapens at all, given the FBI's interprellllion of IBU.s.C. §922(g)(I). 

As for how far to extend re-enfi'anchisement, currently AS 1l.6I.200(g) identifies three 
groups of ex-felons that it restores gun rights to; ex-felons who (I) received a pardon, (2) had . 

. f4eir conviction set aside, .or (3) had more than 10 years elapse since they finished serving their 
sentence and who bad not committe4.a violent felony. There is a strong argument iliat all three 
aroups should be granted full re-enfralichisement, as all three demonstrate some indIviduaIized 

. showiDg of rehabilitation, rather than autDmatically granting an ex-felon gun rights as.soon as 
they get out of jail. 

Conclnsion 

Alaska has made its own policy decision about how to handle the gun rights of ex-feloliS, 
however-the Federal GoveI1llllClit has S1l:ipped: Alaska of the right to make our ownj\idgments 

. '. except for an all-or-nothing decision on the gun rights of ex-felons. That message of Federal 
.' .. mterference with Alaska's laws is the mess~ we should einphasize in attemptirig to amend AS 

11.61.200, in order to restore the gun rights o(those denied them under the federal government's . 
ban.. 

Page 4 
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State of Alaska 
Department Of 

Public Safell 
Sarah PaUn, (3avemor 

I<l10121035 

Walt Mon!!l9llll. CQllJrni$ionor 
"j .6J Jt j, ! ! .. !" 2 

May 13,2008 

By certified mall with retLm receipt 

Dear Mr. , E 

I received your e-mail dated April 6, 2008 appea!/ngtha denial of your ~pliQation to 
obtain an Alaska Concealed Handgun Perml~ and have given CClrefUl oonslde:'<\tion to 
your.fiPpeal. YOtJr ap~ is denied, An eJqJI~tiQll of tna reaSQl'l tor: tnls QlilOial is 85 
follOws.' " ., . '. , 

. : • . I 

In stating your ctI~e, you proVide abundant evidence ()f your good oh;;iracter ancllega/ 
standing, as well as expressing Ih/stralion with an action by thi~ g~iilrtment which you 
feel unwarrantsej.in Y9Uf circumstances. 

The original decision to deny your application was based upon y01,ll" qanv/Qlions for ,2I'd 
degree bl/rglary. Sentencing for your convictions WIllS suspended ~ E!V~tUf.lJfy your 
convlctlcns were set aside. Burglary In tne.~1l1 Q~ Is a.f.elQny. A fliliOllY 
conviction disqualifies an applicant !Tom obtaining an Alaska Concea/ed Hanc;lgun 
Permit. A feJony conviction that has been set aside Is stili a dlliQlMilifitif for the ISSU<mC8 
of an Alaska Concealed Handgun Pem:it. State law (13 AAe 30.900(6» dE!fines a 
conviction as meanl,ng .... thlill a person has entered a plea of guilty or no contest to, or 
has been found guilty bY,a (;Qurt orJury of, a criminal offe~, regardle&& af Whother 
the judgment was after that &at aside LInder AS 12.55.086 Qr a !llmll;ar procedure In 
another Jurisdiction, or was the subject of a pardon or other executive clemency .... 
.< ~l11pflasjs added) ConsequenUy, because of your set aside felony convictions, we are 
pl'\'lhl!>I~~, by' law, frorJ1 Jssuil19 ,YQU a.n A1ask!l C~IQd Hl;lfldQ~{l Pen:nil. 

281 45 __ ...... , 
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Office of the COIJUnIsslOllflf 
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Mr. James Wargi 
Page 2 
May 13. 2008 

Your message also indicates thai you have not been denied a fireann transfer when 
presenting yourself for a NICS check. Although it is logical to 8SS1.1me th$ you are 
eligible to possess a firearm under federal law. an Alaska Concealed hill'ldl.lun pennlt 
may only be granted to those who are eligible to possess 8 handgun under both federal 
and state/aw. Alaska law (AS 11.61.200(a)(12») prohibits you from CWTYing a 
concealable fireann. There is no unrestricted right to carry a conce.aled handgun for a 
convicted felon under Alaska law. 

As a final administrative decision, the appeal to ttlls aot/on Is denied. 

You are reminded of your right to seekjudic:ial review of this decision under Alaska 
Statute 44.62.000.s70 within 30 days of receipt of this le~. 

almO. Glass 
Deputy Commissioner 

'Pub/io Safsty ttuough Public SBIV/oe" 

Office of the CommI81iJonar 
6700 E. Tudor Roiul- Anahorage, AI( 99507 - Voice (9071269-6086 - Fax (1107) 269~ 

. JUrutall Off= - Voice (9071465-4322 - Fax (907)4654382 . 

281~6 __ __ 
~~:TT RR~7.j7.TJqR 



I 
I 

i 

I 
I 
i 
I 
I 

I 

03/03/2010 WED 17,52 FAX 

r . •. 
. To whom it my Concern, 

My name is ~nd rm writing this letter in regards 
to the denial of a concea'gd carey penni! that I applied for 
in the beginning o~ , of2008.1 have taken the concealed carry 

course and paid a considerable amount of money for that 
course [0 try am! be a law abiding gun owner and carrier, even though 
in the state of Alaska it is not necessary to do so. 

I'm a 36 year old father of~nd a devoted husband,and I'm 
currently a superintendent for II multi-million dollar 

and work year round al that jobJ'm a tax 
payer,a voter and a yearly supporter of our Alaska Peace Officers and 
Public Sf.fety Employee Association and a Member oCthe N.R.A. rm a law 
abiding citizen that does not drink or do drugs and haven't even had a 
rraffic violation in over ten years. 

. . 
r was 17 years old when I found myself on the wrong side of the 

law for ihe first and only tim'e in my life. 
r was young and dumb as we've· all been, and made a bad choice in my 

young life, r was involv(:(j in a non, violent crime in which a felony was 
charged.l plead no contest because I knew whatl did was wrong and thtlle 
was no sense in fighting it andwalsting the courts limd did a short jail tesnn and 
was ordered to payrestitution and do 3 years probation. And because I was so young and 
payed my restitution in full and did my probation wilh no problems or violations. I was 
given a S.I.S (Suspended Imposition of Sentencing) my conviction was Dropped, 
Dismissed by a fdderaJ judge.(rm not concidrecia. felon.}So why put me in that category. 

I was given a seoond chance and have made a great lite with 
that second chance, I'm allo,,'e(1" to vote,buy anlt posses 
firearms and IUm a avid hunter and sportsman.(Because .('m not concidered 
8 felon that is all possible.) 

In the State of Alaska rm allowed 10 carry a concealed weapon 
without a pennil,but yet I can't get !I concealed carry permit 
if I want one. It doesn't make sense, why you would not want me on paper 
to show law enforcement that [ would carry a ooncealed weapon.! have 
court documents,F.B.l and N.I.C.S background checks to prove my 
eligibility to own a handgun. r have talked to people at the permits and 
licensing unit that agree and don't understand it either: .. 

. ' 
r ask of you to grant me the right and please allow me to get' 

my concealed carry pemlit and to go on paper as a permit holder and to 
be able to give law enforcement officers the ability to know that I have 
a weapon on my person and to be a law abIding and safely [rained 
citizen. 

Sincerely, 

j 6 

._L_ 3 

... ~::'.~~g: It 899l/~1/93 
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State of Alaska 
Department ofPub1lc Safety .. 
Division of 

18111811 
Sarah Palin, Governor 
Walt Monegan, Commissioner 

June 9, 2008 
CERTIFIED RETURN RECEIPT 

RE: Alaska Concealed Handgun Permit 

Dear Mr, j l. 

This is to notity you that your application for renewal of your Alaska Concealed ffimdgun 
permit is denied.' Enclosed please find yoUr cash in the amount of $25.00. 

Upon receiving an appliCation for renewal, we are obliged to review the eligibility status of 
the applicant. In yoni-caSe we have determined that you are not eligible to hold a . . - . 

concealed handgun permit and that the original issue was done in error. 

Effective immediately, your concealed Mndgun permit is revoked. You must surrender the 
permit to the nearest peace officer, We recommend that you surrerider the permit at the 
nearest State Trooper office or police department. 

We apologize for any inconvenience this inay cause you but the law does not allow any 
other course of action. 

Alaska statute 18.65.705 states that, in order to be eligible for a permit, an applicant "must 
be eligible to oWn or possess a handgun under the laws of this state and under federallaw .• 
We understand that your right to possess a firearm has been retUrned to you under federal 0 ~V 

. law but Alaska law continues to bar you from unrestricted possession of a fireann. As a '. ~OI' 
result, you may not be issued an Alaska concealed handgUn permit. \ . ' 

Under Alaska statute 11.61.200, misconduct involving weapons in the third degree, it is a . 
class C felony for a person to knowingly possess a firearm capable of being concealed on 

Alaska Concealed Handgun Penn Its 
5700 E. Tudor Road· Anchorage, AK 99507 • Voice (907) 269.0392 • Fax (907) 269-5609 
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one's person or to knowingly possess a firearm that is concealed on the person after having 
been convicted of a felony by a court of this state, a court of the United States, or a court ' 
of another state or territory. 

The same statute does provide for two affirmative defenses to a prosecution for these 
offenses but does not make it legal conduct for a convicted felon. In your case, your ~ 
felony convictions will forever bar you from unrestricted possession of a firearm in AJaska 
even in light of the fact that the federal government has apparently restored your federal f) :--j,' ~ 
rigltts. I~I ~ , 

The person who initially reviewed' your eligibility status mistakenly inteIpreted the 
restoration of your federal rights to possess a firearm as restoring your state right as well. 
It does not. PardonS do not create an exception. Set asides, whether court ordered or 
statutory, do not create an exception. ' 

Please stirrender your permit immediately to insure compliance with AJaska law. 

AJaslQi_ statute lU4~ 740 pmvides that you may appeal thisrevocatio.n decision to th~ 
commissioner of the Department of Public Safety. 'The appeal must be received in wrilin8 
within 30 days after the date of the notice of revocation, and must set out the reasons fot 
the appeal. 

Sincerely, 

Terrie Satterfield 
Permits and Licensing Unit 

Alaska Concealed Handgun Pennits 
5700 E. Tudor Road - Anchorage, AI< 99507 - Voice (907) 269-0392 - Fax (907) 269-5609 
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Terrie, 

Here is what I had this e-malled to me on the Pardon. Here Is what I was told: 

I meet the requirements of AS 18.65.705 
There was "no change" on the renewal application 

. I meet all Federal and State laws to own and posses a handgun 
Pardon granted by President not GoVernor of state of Alaska 
Per AS a "Pardon" Is the only way to restore rights lost and remove disabilities 
under Alaska Law 
The ACHP Rules .doc was an InformatIon paper created by someone In DPS, not the 
State Attorney's Office 

I have no idea of aU the all the AS that apply and have been told that severeil 
contradIct one another. In several AS It states that when a Pardon is Issued It Is as 
though the convIction never occurred. I have had CCW permits In several states 
(Including Alaska). 

If this dOes not clear It up to everyones satisfaction, please forward me the appeal 
procedures so I may address this to the Commissioner of Public Safety. 

Thank you for your patience with me! I really do appreCiate all your help! 

Respectfully, 



. ! 
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ofF'hellos County on 
filed his 

DistrlDrior to obtaining 
Plllj~s subsequently 

his lawsuit and the 
obtalltoll'pistol acquisition 

~"Qrj!JQiIIl., ,Frank (Montana). The issue is whether Montana's restoration of rights satisfies the 
~~Plti~$of 18 U.S. Code section 921 (a)(20), or is it insufficient based on the holding in Caron v. 
IJ,WI!!l ;JollltleS, 118 S.Ct. 2007 (1998), which held a person cannot be convicted under federal law of 
lAg .... L('lOn in possession of a firearm stemming from a state felony conviction if the state law that 

smolved the disability allows the person to possess all firearms (rifle, shotgun, pistol). On the other 
a person may be convicted under federal law of being a felon in possession of a firearm 

str.mming from a state felony conviction if state law allows such a person to possess only certain 
firearms, e.g., rifles and shotguns, but not pistOls. In this case, Mr. Van de huJe was denied 
permission to purchase a hunting rifle following a background check. A lawsuit was filed. Plaintiff 
subsequently filed a motion for summary judgment. The government likewise filed a motion for 
summary judgment. Mr. Van der huJe filed his reply on November 6, 2006. Oral argument occurred 
on March 23, 2007. The court held on September 21, 2007, that Montana's refusal to grant a license 
to carry a pistol to a person whose civil rights have been restored meant that under Caron he could 
not possess any firearm under federal law. However, there is a possibility that Montana law grants a 
licensing official discretion to grant the carrying license to such a person. Therefore, the court 
certified the question to the Montana Supreme Court 

NEW HAMPSHIRE 

range. 

40 
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Wayne Anthony Ross 

From: Frazer, John [John.Frazer@nrahq.org] 

Sent: Thursday, December 04, 200811:16AM 

To: Ross, Col. Wayne Anthony 

Cc: Judy, Brian; Conte, Christopher 

Subject: FW: Gun Rights for Ex-Felons 

Dear Mr. Ross: 

Chris Conte, Brian Judy and I have reviewed your memo and draft legislation. 

It appears to us that we will need to go a little farther than your drafts to fix the problem entirely. 

Draft #2 completely repeals the limitation under which an ex-felon can only possess a gun on his own 
property, or while engaged in hunting, fishing, etc. This is the exception the Alaska Supreme Court 
relied on in Gabrielle, pointing out that under Alaska law at the time, "a pardoned felon [could] only 
carry a concealed handgun in those situations where an ordinary citizen would be able to carry a 
concealed handgun without a permit." 158 PJd at 815. The flip side is that a pardoned felon couldn't 
carry a handgun anywhere else. This is similar to Caron, where (as Justice Thomas pointed out in his 
dissent) the ex-felon was only prohibited "from possessing only certain firearms (handguns) in only· 
certain places (outside his home ot office)." Getting rid of this limitation for all ex-felons 
would largely solve the Caron problem. 

Draft #1 would reorganize AS 11.61.200(g) so that the property and hunting limitations only apply to 
persons whose rights are restored by operation oflaw after 10 years. This would help solve the problem 
for those whose rights are restored by a more particuIarized method (i.e., a pardon or set aside). 
Because there would be no limitations on gun possession by those people (and no problem with 
eligibility for carry permits), they would no longer be prohibited from possessing guns at the federal or 
state leveL However, because the property and hunting limitations would still apply to those whose 
rights are restored by the passage of time, they would still be federally prohibited under Caron. 

However, there is a potential problem with both drafts. AS I \.6\'200(g) only creates an affirmative 
defense to prosecution under AS I \.61.200(a)(12). It is not a total exception, and therefore BATFE 
could argue that all pardons, set-asides, and 10-year restorations still limit ex-felons' right to possess 
fireanns because they create a situation where the ex-felon can be arrested and put on trial before 
successfully raising his afflrmative defense. BATFE would argue that if the Alaska legislature wanted 
to create a total exception, it knew how to do that; see, e.g., AS 11.61.200(e) (bans on possessing 
prohibited weapons and on discharging weapons from motor vehicles "do not apply to a peace officer 
acting within the scope and authority of the offlcer's employment.)" Ifany limit exists on guil 
possession by ex-felons, those felons would still be prohibited from possessing firearms under federal 
law, and therefore from getting an Alaska carry permit. To avoid this problem, it would be necessary to 
change the aff1IDlative defense to a full-scale exception. 

As an aside on the federal interpretation of these provisions, I would not rely on the Alaska Supreme 
Court's holding that Gabrielle wasn't prohibited from possessing a gun under federal law because he was 
pardoned, rather than receiving a restoration of rights. The language in the federal statute is parallel for 
pardons and restorations, and I think a federal court would likely take a different view than the Alaska 
Supreme Court did. 

1214/2008, 



03/03/2010 WED 17,57 FAX 1j!]020/035 

I 

j 
I 

.·1 , 
I 
I 

I 
12823 
I 

Page 2 00 

Fortunately, drafting a bill that will solve these problems is not difficult All it needs to do is change the 
affirmative defense in AS 11.61.200(g) to an exception, and get rid of the property and hunting/fishing 
limitations. See attached, and please let us know if you have any questions. 

Sincerely, 

John Frazer . 

P.S. r am attaching a copy of the Gabrielle case for Brian's reference. 

---Original Message-­
From: Conte, Ollistopher 
Sent: Tuesday, December 02, 2008 1 :41 PM 
To: Frazer, John . 
Subject: FW: Gun Rights for Ex-Felons 

Here it is. 

Christopher A. Conte 
Legislative Counsel, NRAlILA 
(703) 267-1166 

The information contained in this message and any attachments hereto, if any, should be presumed 
to be confidential. In addition, attorney/client and/or attorney/consulting privileges may attach. 
The information is intended only for the use of the addressee. If you are not the intended recipient 
or authorized agent, employee or counsel for !be addressee, you are hereby notified that any use, 
dissemination, distribution or copying of this communication, in whole or in part is strictly 
prohibited. Have a nice day. 

-----Original Message-­
From: Judy, Brian 
Sent: Tuesday, December 02, 2008 12:35 AM 
To: Conte, Christopher 
Subject: Fw: Gun Rights for Ex-Felons 

FYI. 

- Original Message­
From: Ross & Miner Paralegal 
To: bjudy@nrahq org 
Sent: Monday, December 01.20083:29 PM 
Subject: Gun Rights for Ex-Felons 

Mr. Judy. 

Wayne has asked me to forward the attached documents to you. I made the assumption that you do not 
have WordPerfect and converted the files into Word, which means they may look a bit different from the 
documents you have. Please let me know if there is anything else I can do. 

Sincerely. 

12/412008 
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HIdden pu nishment 
hi ruraI AlaSka, where gun righWllli$ter 
most, there's llO wily. for refo1'ttled felon&-,­
even: non-violent ones-to get them back. ...•... ' . ". ' .. Story and photos by Scott Christlanse 

••.••• ~~ ...... •·• ..... "".·of'li. _ .......... It . 

'. 1-")11. .. ···'···,···1 ............ ~ . 

. '. 

1M A'I'P ip!iJ, daci't do .hose M~dooW .aymore,.o:d 
liIaw1llfor ibflia,l1yan. n.~ao:coma,ta. Jma IctkrATF 
omdIla...,..;wwbOiIJoju:Ira.Uowt~ol d,pJa. T!w 
--alIa~'~rIpi"fiod.,nJ~~' 

. ·~tbIlmt.Ius;e'lm. <Aptnbat,-.dtlw: buraq"'-l 
. " .. ~~_prabIIiitIkeA'Il'fr'!IIl'~IDOI>qI'IO, 

. ··1uoir.1J11ti...,.Ii:t~· aiIy ri~:orI6xic(n,tda ~tIoD. Tht 
Jencr abo sqsllw COIIY!a IIIIJ' _I pt/'dcIGItlaI p..rdoo.lUId Jfws 

IfIr -.!dRu _the Pudon ArtorDCy'1 Office 111M u.s. Depttmenl 
o(JIIstiu.Co\IpH!,h1d IOIth,i-Wm.llaw tbalUUk4rtric1 poiDr~ 
.. I~ bacl<p1IIlId ch«b f« lirarlllJ. .IId)'Oll ~ some tid lepl 
hurdlci.tokap. . 

Aad evell thoup Ib!: fo:kul puMic ddtndrn. o«uiGDaDy .. 
RDt·dieob; ~ _11iI!. kUNX ofPOCI-cOO'rirtlDo nlM:£ ~ 
II)'J hclpUIB I cllQd nWbte thdt SUII rip. WIIWd be ~ lait 
ofBce'l .bIJit7 It! help. 

"1(. klod of~d oar ttprACDbIioo, aud I doa' bo,..1hat 
aiIrwbcN la tMCGWl!ly lh= ila Col. wbo:" (a poabbt: dd"d>der) II. 
pursued It\l$." 

.,' ..... . 
~ .. pJmtyIo<Jo; 0JNw.,.. ikj~~~ WTY' r~ 

~:'!~·m.azJIm~ytba!b~bt~b~klII.K 
brpp,.~1lf.ptobd.tioamdrll<:Xl:y_ .. : . 

. CononaUaDl "'-t II1II np,u.tn rural AJub .1DntUbIr lad 
om. pIacc. htbaNa "dou'taa.4ocr.'t tt!l·poIky~nll ~IIO 
q>{wc:lllJ IlIae 1l1n! 0)Qu» AfIIIbmlIoI(!: ill ~M.1IIio1l.. 
. OIIl'AJ"'Sb,crrwper.Wllb~u.\'1'SO ..... rIJl!I 

. offiur. '"'YJ1toOpHlattMWr _rapllO lrt~aIide. 'I 
hmDol~~7Icindbf~~J.i).cthllt,aad 
I'w l!~r:'bem asked to.1n (a.:t,.;..t the ~. lap: Troaprt 
~SAaolpD. 

SbU.ipi.. .. bo, b 31. grew lIP bi fW1II Ala.sb.in :be"BMaI a.., 
'1Ilaga:olPUol PW!t qd IJpmilr..fk ~nbtllltGUofth. 
acilN Y\Ifap kidr. wbo. woWd nUl, noc \Ifafr, I;' ~ ~lnttip wheD 
.... te~ .... dtdor~ ... I .. , • 
. "I only bxw' ~Im .. '\fOOI7ft' "'!¢ __ dMya nciI1Dc"'~ 

be iamc.1o.~~: be..,.. ~t: ~ ~ pIiN with coffee 
ID4 almtaq. He ays. ~&le 1TOi:Ipt. '" VPSO IDDIIInKr 

. tbemtcMrUKDce ~;m&dAf.ptIW to.:qd f"Ila.'Ch­
aDd«=m1lllity~ca4u~~ 
T~ are dIarp! wIda mfordDC .tate law.., and a..., ~ 

their hua iL Sbaip&!. '1U~nl patrols doe raW H;p-y hwr. . 
~ I>I>I'tJo, to c.Dtwdl. Wh ... be ,."'\'):"" OJ. VPSO """Iifh 
offktr.1x lnl 00III.rtimu ~ to vil! .. a with CilI, "" .• ltd­
off\'J'SO -age. -..btn be tcadt frajUCllI viIllSr."1I til. be 
«IIIIcb' be ~ rrny ""y. tb', ttaiMd In lI'ildlifc e!l1W<UIIrnf, So 

be k_~ io proMlQlt.-hm:tlIII.aJld.1l1hlDa 'riobll",... . 
Slulli"sut U)"'i it', pouibl= !.bit • 11'OQpt:" m!pt ro:21oO irtD <alit< 

With ,fe!Qq QIII'~~ tb:'11&Ic1o"&xIll', allaw to' 
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Alaska Shl. Trooper Terrill'" Slranlpa: "$0I1t0Ile with 11111 
Dowl • .,. Jlltht •• " 'Rey; that trooper I.t ,eMbody IO'--bcIt 
thai', nol rlally what tile)' saw." be 'Irs.. 
armed-wtthout the information on-hand to charge that per_ 
lOll with a probQtlOD violatJon. " 

"'When you gO down to the rtver, W1:IJ, everybody is padc_ 
InS fireal'l1ll, ~ SlwJlgan says. but the trooper may not know 
who on the river has had their right. revolced until he I.t 
back at the omU. nlMine oamq through databases. '"Now 
SOIDt'one With that lcDowkdge might say. 'Hey. Iht troop~ let 
somebody go'-but that'll not really what they saw; he~. 

Cop. caD be $U.!ipIdou5 for all kind, of reuons, ShanJpn 
says, bUI they have to be tare£ul to GOt trounce on anyone' •. 
rlghts. "'You havc t( • .u.c~ ~'ions baaed 00 what you know . 
to be true,- he MY'. . 

ALL OF THE COMPETING STATB and federal 
nguUtions' are {urtber complicated by something called the 
National lrat.nt Criminal background Ched:: SystfDL NICS. 
as tr', i.nformally known. blhc baclqp'ound check lkermd 
gon dealen Ule to sec If federal sun COlltro:llaWs allow a par_ 
ticular customer 10 purchase a gun. And the NICS system has . 
~ people.who have theft right.s te$tored in their home 
ltaIe. . . '., . 
. :"~ attorIley aniglD).rliID:acti~ ~. 

Anthony Ross has repre~tcd people attempting 10 eam their 
. gun.rlghl'J back. Ro" U)'S the reuon NICS flags aD Aluk.a 

felons Is faUolIt from a U.S. Supurnc Court luling called 
Caron v. U.S. The case was decided in 1993, and requlr« that 
a perSOIi have aU gun rightl.rcmned beforc the federal gov.. 
CfIUMltt Roogn1zes any of their gun rights. The FBI applies 
thb "aU-or-nothinS" approacb to managing NICS. 

Alaska law aUows for restoration of most, but not aU, of 
a fdon', gun righli. A state felon cannot htwe a concealed 
wrapon. ROSl says. unless the !don wean 1M 'Whpon 011 pri. 
vate property. (Hls interpRtaUon differs sligbtly from tha1 
of Cartner. who telk clients they can't own a "concealable" 
-poo.l 

A state fdon u alto prohibited from receiving Alaska', 
, concealed ~pon$~. TM permit itself is an odd-duck. 

It', DO 1000000required in order to carry a ooncealed weapon 
in Alaska, Yet-the state continues to offer them beause gun 
rights aCtivists Wllnt tbe right to cury in other states where 
AIadca hu rec1ptoQI agrcemcnu. . 

"The prohlem is ,that thJs Supreme: Court caSe that says if 
there is any cta.te prohibl.Uon on having fin:arms. DO mater 

. how miDlmal, then )'011 can't own a firrarm at alL" Rost says. 
·So • sur who feeds his family tluough subsistence, and has 
paid his debt to aodety, Jm't ;able to do that," 

Ron bdleve. chmgtng state I,wean sotVI:' the NICS prob­
lem b some fdon •. He', evm drafted modd legislation. bat it 
bun't been lntroduied dMpue his effon. to r«ruJl ~ legisla.­
tor 10 sponsor,it. "'rvt got clientl who bave received pardons. 
There is ODe guy who bas recei~ a presidmUal pafdon ud 
otbc:n are people who hIVe Comp]eted their probation. So 
we have multiple cllsaes of 
people who are affected by 
this. - he say .. 

In a Jetter to state SenafOr 
Charlie KUggt.n.. ROil Jdentl. 
fied two dienb by their ini­
tials and rdated their ItcJriea:. 
One was convkted in 1970; 
becoming a Felon at age 19 
after being caapi witb halJu­
dooglenic drop, Rou wrote._ 
"He bas: worked. hunted and 
fished hb entl~ 1Jk. He only 
learned recently, when he 
llPPlied for p\ll'"Cbue of a DeW 

firearm. tat he is DOW sud- -
denJ.yprohlblted form oWn­
ing firearms, despite having 
hem granted .. s~ded 
lmpo'itloo of ICO.tence more 
than 30 yean 180." 

Ro~" second e.xampk ~ 

a man convicted offelony ISsault io 1992 and granted a full 
pardon by Gantnor Frank Murkowsklln 2006. Th~ man was 
a search aDd rescue pIlot who wanted to (arry a ~apon whfte 
performin& hb job. 

FEDERAL GUN LAWS ARE STRONGEST whcn 
aPPlfed to !dollS In possession of ~apons, or people accused 
of wlng a gUD while committiDg a felouy crime. A drug dcaJer 
or repeat violent offender can have up 10 five yean added to 
thelr sentence lrthq have« glJn in their horne. Nt"WSrOOllU 
_often get press relcues from the U.S. Attorneys office touting 
[ICl'( tndlttmfeots and lentCllccs related to suc.h chargc:s. 

"We usc our discretlon when applytng the raw," Assistant 
U.S. Attorney Frank Russo says. ·USlJll1y ~ a~ applying th~ 
law at the request e{the Lxal eommUDlty.~ 

The implication I, there W'On', be hordes of FBI or ATF 
aeent! flying around Ala,ka and rappelling into huntinS 
camps to o:hedt IDs and round Dp gun ownen. But defense 
aUOlDef5 an:n't really satisfied with that. 

~.A dient might know that it's very unllkdy that Ilky would 
be curged (Cor bc-tng a felon in poucuion),~ Curtner liIys. 
~But I can't tclImy people that, to trwt the ~mml!1l.t not !e 
charge you. I c.an only advise the clienl on the law, and the la" 
in this case srys)'Oll can't own I "M:apon." 

So that's what Curmer- told Beverly Mutt, and twry other 
nonviolent ofknder he's represented who wu COWld guUty. 
·We talked aboui il. and it·s one ofthost things ~'s 'what 
art')'On golna to do?'" Curtner says. ~Thtn is ;ust He gettlog 

. around iL" • 
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NA TIONAL RIFLE ASSOCIA TlON OF AMERICA 
INSTITUTE FOR LEGISLATIVE ACTION 

555 CAPITOL MALL. SUITE 625 
SACRAMENTO. CALIFORNIA 95814 

9161446-2455 PHONE. 9161448-7469 FAX 

STATE & LOCAL AFFAIRS DIVISION 
BRIAN JUDY. ALASKA STATE liAISON 

TO: 
CC: 
FROM: 
RE: 

Representative Bill Stoltze 
Members of the House Judiciary Committee 
Brian Judy, NRA-ILA Alaska State Liaison 
House Bill 408 - SUPPORT 

March 11,2010 

I am writing on behalf of the National Rifle Association - Institute for Legislative Action to 
express support for House Bill 408. HB 408 would facilitate the implementation of the current 
Alaska state law that allows persons who have long-past felony convictions but whose rights 
have been restored to possess firearms in the state. Although the legislative fix necessary to 
solve this problem is simple, the reason it is necessary is quite a technical and complicated 
interaction between state law, federal law and a U.S. Supreme Court decision (attached is a 
detailed summary of the various issues at conflict). 

While many advocates for the restoration of voting rights for persons with past felony 
convictions talk about dignity, with respect to the restoration of firearm rights there is not only 
the issue of dignity but of life and death. The nature of life in Alaska, especially in the rural 
areas, makes possession of firearms a necessity not only for food but for protection in the field. 

Current Alaska State law provides for the restoration of roughly 95% of firearms rights to those 
former offenders who qualify. They can possess rifles and shotguns, they can possess handguns, 
they can carry handguns openly and they can carry handguns concealed in their home, on their 
property and while engaged in lawful outdoor activities out in public. The only thing they 
cannot do under state law is put on a coat and cover a handgun when they are somewhere other 
than those places previously listed. 

The problem is that, based on the Court decision discussed in my attachment, because the State 
of Alaska does not restore 100% of an affected person's firearm rights, under federal law the 
person is considered to have NO rights whatsoever! In a Legal Services Memorandum dated 
April 1,2009, Legislative Counsel Gerald Luckhaupt described the Court's conclusion as 
"obviously incorrect." While the NRA would completely agree with Mr. LuckhaupL only three 
Supreme Court Justices shared such a view and the decision was 6-3 in this case. 
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As discussed in my attachment, there are two changes that must be made to State law: first, the 
restriction on concealed carry must be repealed and second, two affirmative defenses found in 
AS § 11.61.200 must be changed to exceptions. With these two changes, Alaska State law 
would treat persons who have had their rights restored exactly the same as those who have never 
lost their rights and the problem would be solved. 

It is the hope of the National Rifle Association that legislators can get beyond the perceived 
stigma of "giving firearms to felons" and realize the legitimacy of allowing persons, who have 
long ago paid their debt to society, to attain the restoration of their rights already provided by the 
State of Alaska but extinguished by an "obviously incorrect" U.S. Supreme Court decision. 

Please support House Bill 408. 
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p 

West's Alaska Statutes Annotated Currentness 
Title II. Criminal Law 

'ill Chapter 61. Offenses Against Public Order 
'iii Article 2. Weapons and Explosives 

-+§ 11.61.200. Misconduct involving weapons in the third degree 

(a) A person commits the crime of misconduct involving weapons in the third degree if the person 

(I) knowingly possesses a firearm capable of being concealed on one's person atter having been convicted of a 
felony or adjudicated a delinquent minor for conduct that would constitute a felony if committed by an adult by a 
court of this state. a court of the United States, or a court of another state or territory; 

(2) knowingly sells or transfers a firearm capable of being concealed on one's person to a person who has been 
convicted ofa felony by a court of this state, a court of the United States, or a court of another state or territory; 

(3) manufactures, possesses, transports, sells, or transfers a prohibited weapon; 

(4) knowingly sells or transfers a firearm to another whose physical or mental condition is substantially impaired as 
a result of the introduction of an intoxicating liquor or controlled substance into that other person's body; 

(5) removes, covers, alters, or destroys the manufacturer's serial number on a firearm with intent to render the 
firearm untraceable; 

(6) possesses a firearm on which the manufacturer's serial number has been removed, covered, altered, or destroyed, 
knowing that the serial number has been removed, covered, altered, or destroyed with the intent of rendering the 
firearm untraceable; 

(7) violates AS 11.46.320 and, during the violation, possesses on the person a firearm when the person's physical or 
mental condition is impaired as a result of the introduction of an intoxicating liquor or controlled substance into the 
person's body; 

(8) violates AS 11.46.320 or 11.46.330 by entering or remaining unlawfully on premises or in a propelled vehicle in 
violation of a provision of an order issued or filed under AS 18.66.100-18.66.180 or issued under former AS 
25.35.01 O(b) or 25.35.020 and, during the violation, possesses on the person a defensive weapon or a deadly 
weapon, other than an ordinary pocketknife; 

(9) communicates in person with another in violation of AS 1 1.56.740 and, during the communication, possesses on 
the person a defensive weapon or a deadly weapon, other than an ordinary pocketknife; 

(10) resides in a dwelling knowing that there is a firearm capable of being concealed on OIlI:'S person or a prohibiled 
weapon in the dwelling if the person has been convicted ofa felony by a court of this state, a court of the United 
States, or a court of another state or territory, unless the person has written authorization to live in a dwelling in 
which there is a concealable weapon described in this paragraph ITom a court of competent jurisdiction or ITom the 
head of the law enforcement agency of the community in which the dwelling is located; 

(II) discharges a firearm from a propelled vehicle while the vehicle is being operated in circumstances other than 
described in AS 1 1.61. 190( all2 1: or 

e 2010 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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(12) knowingly possesses a firearm that is concealed on the person after having been convicted of a felony or ad­
judicated a delinquent minor for conduct that would constitute a felony if commined by an adult by a court of this 
state, a court of the United States. or a court of another state or territory. 

(b) It is an affirmative defense to a prosecution 

( I) under (a)( I) of this section that 

(A) the person convicted of the prior offense on which the action is based received a pardon for that conviction; 

(8) the underlying conviction upon which the action is based has been set aside under AS 12.55.085 or as a result 
of post-conviction proceedings; or 

(C) a period of 10 years or more has elapsed between the date of the person's unconditional discharge on the prior 
offense or adjudication of juvenile delinquency and the date of the violation of (a) (I) of this section, and the prior 
conviction or adjudication of juvenile delinquency did not result from a violation of AS 11041 or of a similar law 
of the United States or of another state or territory; 

(2) under (a)(2) or (10) of this section that 

(A) the person convicted of the prior offense on which the action is based received a pardon for that conviction; 

(8) the underlying conviction upon which the action is based has been set aside under AS 12.55.085 or as a result 
of post-conviction proceedings; or 

(C) a period of 10 years or more has elapsed between the date of the person's unconditional discharge on the prior 
offense and the date of the violation of (a)(2) or (10) of this section, and the prior conviction did not result from a 
violation of AS II AI or of a similar law of the United States or of another state or territory. 

(c) It is an affirmative defense to a prosecution under (a)(3) of this section that the manufacture, possession. trans­
portation, sale, or transfer of the prohibited weapon was in accordance with registration under 26 U.S.c. 5801 - 5872 
(National Firearms Act). 

(d) It is an affirmative defense to a prosecution under (a)(II) of this section that the person was using a firearm while 
hunting, trapping. or fishing in a manner not prohibited by statute or regulation. 

(e) The provisions of(a)(3) and (II) of this section do not apply to a peace officer acting within the scope and authority 
of the officer's employment. 

(I) For purposes of(a)(12) of this section, a firearm on a person is concealed ifit is covered or enclosed in any manner 
so that an observer cannot determine that it is a firearm without removing it from that \vhich COVeTS or enciust:s it or 
without opening. lifting, or removing that which covers or encloses it. A firearm on a person is not concealed if it is 
unloaded and is encased in a closed container designed for transporting firearms. 

(g) It is an affirmative defense to a prosecution under (a)C 12) of this section that 

(I) either 

(A) the defendant convicted of the prior offense on which the action is based received a pardon for that convic-

1:; 2010 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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tion; 

(8) the underlying conviction upon which the action is based has been set aside under AS 12.55.085 or as a result 
of post-conviction proceedings; or 

(C) a period of 10 years or more has elapsed between the date of the defendant's unconditional discharge on the 
prior offense or adjudication of juvenile delinquency and the date of the violation of(a)( 12) of this section, and the 
prior conviction or adjudication of juvenile delinquency did not result from a violation of AS 11.41 or ofa similar 
law of the United States or of another state or territory; and 

(2) at the time of possession, the defendant was 

(A) in the defendant's dwelling or on land owned or leased by the defendant appunenant to the dwelling; or 

(8) actually engaged in lawful hunting, fishing, trapping, or other lawful outdoor activity that necessarily involves 
the carrying of a weapon for personal protection. 

(h) As used in this section, 

(I) "prohibited weapon" means any 

(A) explosive, incendiary, or noxious gas 

(i) mine or device that is designed, made, or adapted for the purpose of inflicting serious physical injury or 
death; 

(ii) rocket, other than an emergency flare, having a propellant charge of more than four ounces; 

(iii) bomb; or 

(iv) grenade; 

(8) device designed, made, or adapted to muffle the repon of a firearm; 

(C) firearm that is capable of shooting more than one shot automatically, without manual reloading, by a single 
function of the trigger; or 

(D) rifle with a barrel length of less than 16 inches, shotgun with a barrel length of less than 18 inches, or firearm 
made from a rifle or shotgun which, as modified, has an overall length of less than 26 inches; 

(2) "unconditional discharge" has the meaning ascribed to it in AS 12.55.185. 

(i) Misconduct involving weapons in the third degree is a class C felony. 

CRED/T(S) 

SLA 1978. ch. 166. ~ 7; SLA 1990. ch. 63. S I; SLA 1990, ch. [89. § I; SLA 199 [. ch. 59, SH--6: SLA [991, ch 64. 
D; SLA [992. ch. :9. is 1[--[4; ;;LA [994. ch. [[3. SS 2, 3; SLA 1996. ch. 60. ~ 4; SL.·\ 1996. th. 64. S 7; SL\ 

.1:; 20 [0 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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1998, ch. I, SS 1,2. 

CROSS REFERENCES 

Attempt, classification of offenses, see § I 1.3 I. 100. 
Classification of offenses, see § I 1.8 I .250. 
Felonies, sentence of imprisonment, see S 12.55. I 25. 
Fines, see § 12.55.035. 
Legal accountability based upon the conduct of another, see §§ I 1.1 6. I 10 and I 1.1 6. I 20. 
Offenses defined by statute, see § I 1.8 I .220. 
Prior convictions, effect on sentencing, see § 12.55. I 45. 
Restitution and compensation, see § 12.55.045. 
Victims of crimes, rights, see § 12.61.010 et seg. 

LAW REVIEW AND JOURNAL COMMENTARIES 

Page 4 

Compelling testimony in Alaska: The coming rejection of use and derivative use immunity. Jeffrey M. Feldman and 
Stuart A. Ollanik. 3 Alaska L. Rev. 229 IDecember 1986). 

LIBRARY REFERENCES 

Explosives~:!. 
Weapons~,! to 12. 
West law Key Number Searches: I 64k4; 406k4 to 406k I 5. 
CJ.S. Explosives 'is 9 to H, 20, 22, 26,;U. 
C.J.S. Weapons §§ 9 to 27, 29 to 30, 37 to 48. 

UNITED STA TES CODE ANNOTATED 

Drive by shooting, federal crimes and offenses, see 18 U.S.CA. S 36. 

Explosives and other dangerous articles, federal crimes and offenses, see 18 U.S.C.A. S 83 I et seg.; 18 U.S.C.A. § 84 I 
et seg. 

Firearms and weapons offenses, federal crimes and offenses, see 18 U.S.CA. § 92 I et seq. 

UNITED STATES SUPREME COURT 

Weapons offenses, 

Possession of firearm by cOiivicted felons, rnisdemeanor erilTl!;: ur dumestic vioience, domeslic reiarionship as 
element of predicate otTense, see U.S. v. Hayes, 2009,129 S.C!. 1079, 172 L.Ed.2d 816. 

Use of firearm, firearm traded for drugs, see Watson v. U.S., 2007. 128 S.C!. 579. 552 u.S. 7~, 169 L.Ed.2d 
~72. 

NOTES OF DECISIONS 

1:) 2010 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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In general ;f 
Admissibility of evidence 12 
Aggravation and mitigation, sentence and punishment 12 
Arrestll 
Anorney discipline il 
Defenses lQ 
Double jeopardy ~ 
Due process 1 
Equal protection J 
Instructions l§ 
Joint or separate trial 13 
Nature and elements of offense 2 
PleasH 
Probation and related dispositions, sentence and punishment 20 
Review 22 
Right of association li 
Right to keep and bear arms 1 
Right to privacy l! 
Sentence and punishment 18-21 

Sentence and punishment - In generalll! 
Sentence and punishment - Aggravation and mitigation 12 
Sentence and punishment - Probation and related dispositions 20 
Sentence and punishment - Sufficiency ;U 

Sufficiency, sentence and punishment;U 
Sufficiency of evidence 11 
Validity 1/2 
Validity of prior laws 1 

112. Validity 

Page 5 

Statute that prohibited a convicted felon ITom possessing a concealable firearm did not violate Alaska Constitution's 
provision guaranteeing an individual's right to keep and bear arms. Wilson v. State. 2009, 2009 WL 1424468. Wea­
pons €=oj 

1. Validity of prior laws 

Term "gravity knife," which is included as prohibited weapon under statute making it a felony to possess such wea­
pon, is not unconstitutionally vague; "gravity knife" is commonly understood as knife in which blade opens, falls into 
place, or is ejected into position by force of gravity or by centrifugal force. and "gravity knife" is included in statute in 
conjunction with switchblade knife. thus providing ordinary person with notice that "gravity knife" must be similar to 
switchblade in operating automatically or semiautomatically. AS 11.61.200(e)( I )(D). State v. Weaver. 1987, 736 P.2d 
ill. Weapons €=J 

:/.. In general 

Legislature has considerable discretion in creating classifications denoting which former felons can possess firearm 
and classifications need not be perfect. AS 11.61.200(b); Const. An. I. § 6. McCracken v. State. 1987,743 P.2d 382, 
dismissal of habeas corpus reversed 985 F.ld 573. Weapons £:=>2 

J. Equal protection 

{; 20 I 0 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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Statute defining misconduct involving weapons in the first degree, requiring passage offive years ITom unconditional 
discharge on prior felony offense before a person can possess firearm, did not violate equal protection clause of State 
Constitution, even though statute provided that receipt of pardon for prior conviction or having conviction set aside 
was affirmative defense. AS 11.61.200(b); Consl. Art. I. § 6. McCracken v. State. 1987. 743 P.~d 382, dismissal of 
habeas corpus reversed 985 F.2d 573. Constitutional Law €=>3234; Weapons €=>3 

;1. Due process 

State did not deny defendant due process under Alaska Constitution by convicting him on a felon in possession charge 
even though his underlying conviction was reversed on constitutional grounds. AS 11.61.200(a)(I). Clark v. State, 
1987 739 P.2d 777. Constitutional Law €=>4509(25) 

In prosecution of an ex-convict for possessing a concealable weapon, State was not required. as a matter of due 
process, to establish defendant's awareness of statute prohibiting such conducl. U.S.CA. Consl.Amend. 14. Afcan v. 
State. 1986, 71 I P.~d 1198. Constitutional Law €=>4694 

~. Double jeopardy 

Conviction in the Court of the Municipal Magistrate of Anchorage, Alaska, of the crime of carrying a concealed 
weapon, in violation of an ordinance of that city did not bar prosecution on the same facts under Alaska statute for­
bidding persons convicted of a felony involving assault and like crimes ITom carrying firearms capable of being 
concealed upon the person. Act March 3,1899, §§ 107, 143, 146, 147,30 Stal. 1296, 1301; U.S.C.A.Consl. Amend. 5; 
Laws Alaska 1947, c. 70. U.S. v. Farwell, 1948, II Alaska 507, 76 F.Supp. 35. Double Jeopardy €=>187 

Q. Right of association 

Statute prohibiting felon ITom residing in dwelling with knowledge that concealable firearm was kept there, unless 
permission had been given by court or local law enforcement, did not inlTinge upon felon's First Amendment right of 
association by prohibiting felon ITom living with his family, absent assertion that stepson who owned gun was un­
willing to keep gun elsewhere or that felon had ever applied to court or law enforcement for permission to reside in 
dwelling with gun. U.S.C.A. Consl.Alnend. I; AS 11.61.200(a)( 10). Morgan v. State ( 1997) Alaska App., 943 P.2d 
1208, denial of habeas corpus affirmed 242 F.3d 382. Constitutional Law €:=1443; Weapons €:=3 

1. Right to keep and bear arms 

Statute prohibiting felon ITom residing in dwelling with knowledge that concealable firearm was kept there, unless 
permission had been given by court or local law enforcement, does not violate right to keep and bear arms, guaranteed 
by state constitution. Consl. Art. I, § 19; AS 11.61.200(a)( I 0). Morgan v. State (1997) Alaska App., 943 P.2d 1208, 
denial of habeas corpus affirmed 242 F.3d 382. Weapons €:=3 

~. Right to privacy 

Statute which makes possession of "gravity knife" in one's home a felony does not violate right to privacy under State 
Constitution; legislature may properly prohibit possession of object which interferes in serious manner with health. 
safety, rights, and privileges of others, or with public welfare. AS I 1.61.200(a)(3); Consl. Art. I. § 22. State v. 
""'eaver, 1987, 736 P.2d 781. Constitutional Law €:=1225; Weapons €:=3 

2. Nature and elements of offense 

0::::010 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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The state forbidding persons convicted of a felony involving assault and like crimes from carrying firearms capable of 
being concealed upon the person did not forbid consideration of felony committed in Oregon seven years earlier. the 
statute being otherwise valid. Laws Alaska 1947, c. 70. U.S. v. Farwell, 1948. II Alaska 507, 76 F.Supp. 35. Weapons 
€=6 . 

A .45 caliber Colt Automatic pistol was a "firearm capable of being concealed upon the person" within statute for­
bidding persons convicted of felony involving assault and like crimes from carrying a "firearm capable of being 
concealed upon the person." Laws Alaska 1947, c. 70. U.S. v. Farwell, 1948, II Alaska 507. 76 F.Supp. 35. Weapons 
€=8 

Defendants who either have entered guilty plea or have been found guilty of felony at trial are "convicted ofa felony" 
for purposes of the felon in possession ofa firearm statute. AS 11.61.200(a)( I). Brant v. State (1999) Alaska App .. 992 
P.2d 590. Weapons €=4 

Felon can be convicted of violating statute prohibiting felon from residing in dwelling with knowledge that con­
cealable firearm is kept there unless permission has been given by couM or local law enforcement, even if felon was 
unaware of statute; it is widely known that felons are subject to variety of legal disabilities and restrictions, which thus 
makes it reasonable to hold felons to duty of inquiry concerning such restrictions. AS 11.61.200(a)( I 0), 11.81.620(a). 
Morgan v. State (1997) Alaska App .. 943 P.2d 1208, denial of habeas corpus affirmed 242 F.3d 382. Weapons C==4 

Belated set aside of conviction, following completion of probation on suspended imposition of sentence, related back 
to date defendant was discharged from probation and, thus, previous conviction could not be used as basis for sub­
sequent conviction of possessing weapon after having been previously convicted of felony. AS 11.61.200, 12.55.085; 
Rules Crim.Proc., Rules II(h)(2), 35.2. Hansen v. State, 1992.824 P.2d 1384. Weapons €=4 

Butterfly knife is not "switchblade or gravity knife" and therefore does not qualify as prohibited weapon. AS 
11.61.200(a)(3), (e)(I)(D). Jacobson v. State, 1990,786 P.2d 388. Weapons C==4 

"Butterfly" or "balisong knife" was not "switchblade" or "gravity knife" for purposes of statute making it felony to 
possess prohibited weapon which is defined to include switchblade or gravity knife. AS 11.61.200(a)(3), (e)(1 )(D). 
State v. Strange, 1990,785 P.2d 563. Weapons <C:=>4 

Convicted felon's possession ofpaMner's handgun for less than one-half hour for purpose of pawning it constituted 
"possession" within meaning offelon-in-possession statute. AS 11.61.200(a)( I). Baker v. Slate, 1989,781 P.2d 1368. 
Weapons C==4 

Prosecution was not required to prove that defendant had notice or knowledge that his conduct in possessing firearm 
constituted crime in order to convict defendant of misconduct involving weapons in the first degree. AS 
11.61.200(a)(I). McCracken v. State, 1987,743 P.2d 382, dismissal of habeas corpus reversed 985 F.2d 573. Wca­
pons~4 

Defendant violated felon in possession law by possessing a concealable firearm while underlying conviction was on 
appeal. notwithslanding that underlying conviction was later reversed. AS 11.61.200(a)( I). Clark v. Slate, 1987. 739 
P.2d 777. Weapons <C:=>4 

In prosecution of an exconvict for possessing a concealable weapon, State was not required to establish defendant's 
awareness of statule prohibiting such conduct. AS I 1.81.620(a). Afcan v. Sime. 1986. i I I P2d I 198. Weapons C==4 

1) 2010 Thomson Reuters. No Claim 10 Orig. US Gov. Works. 
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Defendant could be convicted of being a felon in possession ofa concealable firearm while predicate conviction was 
on appeal and sentence stayed. AS I 1.61.200(a) (I). Berg v. State, 1985,711 P.2d 553. Weapons €=>4 

Guilt of possession of gun by felon does not require actual possession and custody or control is sufficient, but 
knowledge is prerequisite to possession, control or custody. AS 11.55.030. Davis v. State, 1972,499 P.2d 1015, 
ceniorari granted 93 S.C!. 1391,410 U.S. 915, 35 L.Ed.2d 586, reversed 94 S.C!. 1105,415 U.S. 308, 39 L.Ed.2d 347. 
Weapons €=>4 

Weapon is "concealed" ifit is hidden ITom ordinary observation, and need not be absolutely invisible to other persons. 
AS 11.55.030. McKee v. State, 1971. 488 P.2d 1039. Weapons €=>IO 

LQ. Defenses 

Applicant whose prior felony conviction was pardoned by governor would not have affirmative defense to unlawful 
possession of firearm by convicted felon, and thus, applicant was not eligible for permit to carry concealed weapon 
under state law, in that he would be subject to criminal liability if he carried concealed handgun in any place outside 
his dwelling or land appunenant to dwelling or carried handgun while not engaged in lawful hunting, fishing or 
trapping, or other lawful activity. Gabrielle v. State, Dept. of Public Safety (2007) Alaska, 158 P.3d 813. Weapons 
€=>12 

Defendant's alleged reliance on fact that probation officer failed to inform him of statute prohibiting felon ITom re­
siding in home in which concealable firearm was kept did not present sufficient basis to assen statutory mis­
take-of-Iaw defense to prosecution for violation of weapons statute, AS 11.61.200(a)( I 0), 11.81.420(a), (b)( I), 
Morgan v. State (1997) Alaska App .. 943 P.2d 1208, denial of habeas corpus affirmed 242 F.3d 382. Criminal Law 
€=>32 

Defendant's personal belief that he was not convicted for purposes of the felon in possession statute during the pen­
dency of the appeal of the underlying conviction was not sufficient to establish the defense of mistake of law. AS 
11.61.200(b)( 1-3). Clark v. State, 1987, 739 P.2d 777. Criminal Law €=>32 

Affirmative defenses provided under felon in possession statute arise only when the actions described therein occurred 
before the felon in possession offense was committed. AS 11.61.200(b)(I-3). Clark v. State, 1987,739 P.2d 777. 
Weapons €=>4 . 

D. Attorney discipline 

Federal crime of aiding and abening a convicted felon and mental defective in receiving ammunition is a "serious 
crime" within meaning of bar rule, which provides that an attorney convicted ofa serious crime shall be suspended 
from practice pending final disposition of a disciplinary proceeding and which defines a "serious crime," in part, as 
including any crime that would be a felony in state, though state does not specifically prohibit furnishing ammunition 
to a convicted felon. State Bar Rules, rules 12, 16(c), 23, 23(d): 18 U.S.CA. ~~ 2, 922lh): AS 11.55.030, 12.15.010. 
Matter of Robson, 1978,575 P.od 771. Attomev And Client €=>39 . -~. 

11. Arrest 

Police officer had probable cause for warrantless seizure and search of contents of plastic box containing crack co­
caine, which was found on defendant'S person during search incident to arrest for possessing firearm while intoxicated; 
officer's knowledge that type of glass pipe found on defendant was commonly used to smoke cocaine and that people 
\vho smoke cocaine and possess pipe usually carry cocaine. furnished probable cause for arrest of defendant for un-

C 2010 Thomson Reuters. No Claim to Orig. US Gov. Works. 
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lawful possession of drugs as well as probable cause for search of contents of plastic box for cocaine, and officer's 
observations of defendant's erratic behavior while possessing firearm, provided probable cause for officer to believe 
that defendant was high and thus to search defendant's person for cocaine. AS 11.61.200(a)( I), I 1.71.040(a)(3)(A). 
Snider v. State (1998) Alaska App., 958 P.2d 1114. Arrest €:=71. 1(6) 

Where officer knew that hand guns and ammunition had been taken in recent burglary committed near where de­
fendant was walking, he knew defendant had a criminal record, the hour was late, protrusions in defendant's coat were 
unusual and the position of his hand suggested that he was carrying a hand gun, officer was justified in stopping 
defendant and, when defendant kept his hand positioned so as to suggest that he was carrying unholstered gun, a search 
of defendant was also proper and gun uncovered by search should not be suppressed. AS 11.20.100, 11.55.0 I 0, 
11.55.03 (Repealed); Canst. An. I, § 14. Ozenna v. State, 1980,619 P.2d 477. Arrest €=>63.5(5); Arrest 
€=>63.5(8) 

ll.. Joint or separate trial 

Trial judge did not abuse his discretion in denying defendant's motion for severance filed on morning of trial on 
ground that it was not timely where misconduct involving weapons in first degree was properly joined to kidnapping 
and other charges since all the charges were based on the same act or transaction, severance of the misconduct in­
volving weapons charged would have resulted in essentially the same evidence being presented twice to two different 
juries, defendant made no showing that his failure to move for a severance was in any way related to State's mis­
conduct in making late discovery, there was no claim that counsel obtained any new information which would justify 
failure to move for severance at earlier time and where it appeared that there could have been strategic reasons for the 
fact that defendant did not make his motion to sever at an earlier time. Rules Crim.Proc., Rules 8(a), 12(b, c, e), 
16(1)(3); AS 11.41.200(a)(I, 3), 11.61.200(a). Wonham v. State, 1984,689 P.2d 1133. Criminal Law €=>620(7) 

Joint trial of defendant for not only crimes of burglary and larceny but also the crime of possession, by a person 
convicted offelony, ofa firearm capable of being concealed on person was not so prejudicial as to require reversal of 
judgment and ordering of separate trials where jury was not told nature of prior conviction involved possession of 
firearm count and there was nothing inflammatory about way fact of prior conviction was presented to jul)'. Mead v. 
State, 1968,445 P.2d 229, ceniorari denied 90 S.C!. 117,396 U.S. 855,24 L.Ed.2d 104. Criminal Law €=>1166(6) 

H. Pleas 

Refusing to let defendant withdraw guilty plea to charge of possessing weapon after having been convicted offelony 
was error given that defendant was entitled to set aside of previous conviction after completing probation on sus­
pended imposition of sentence, and defendant was misinformed by his attorney when defendant entered his plea. AS 
11.61.200; Rules Crim.Proc., Rules II(h)(2), 35.2. Hansen v. State, 1992,824 P.2d 1384. Criminal Law €=>274(4); 
Criminal Law €=>274(8) 

1.2. Admissibility of evidence 

Trial judge acted within his discretion, during prosecution for possession of altered firearm, in permining police 
officer to testify as to why serial number would be removed from fireann; officer's testimony was not speculative, but 
was instead based on her experience and training with handguns. AS 11.61.200(a)(6). Collins v. State (1999) Alaska 
Apo., 977 P.2d 741. Criminal Law €=>474.5; Criminal Law €=>476.1 

Evidence of defendant's prior conviction \\'as admissible in prosecution for misconduct involving weapon, even 
Ihough defendant had conceded existence of prior felony conviction and that his prior conviction precluded him from 
possessing concealable firearm. as jUf} had legitimate right to be informed of all elements of crime charged and of 
proof bearing on those elements so that jurors would not be misled to think that they were being asked to convict 
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defendant for mere possession of firearm. AS 11.61.200(a)( I); Rules of Evid .. Rule 404(b)( I). State v. McLaughlin. 
1993. 860 P.2d 1270. Criminal Law (;:=661 

Any error in trial co un's failure to withhold 1T0mjury evidence of defendant's prior convictions in light of his proffered 
stipulation, for purposes of charge of misconduct involving weapons in first degree, that he had prior felony convic­
tion, was harmless, given strength of state's case against defendant on robbery, murder, assault, and attempted murder 
charges; defendant conceded that he was guilty of robbery, was in possession of handgun, and had previously been 
convicted offelony, defendant was arrested at scene, his identity was not in doubt. and evidence of intent in shooting 
at police officers was overwhelming. Rules of Evid .. Rule 403; Rules Crim.Proc., Rule 47(a); AS 11.61.200(a)( I). 
Weitz v. State. 1990,794 P.2d 952. Criminal Law (;:=1168(2) 

Admission of prior felony charge in prosecution of defendant for kidnapping and misconduct involving weapons in 
first degree did not result in such unfair prejudice to defendant that he was entitled to new trial in spite of fact that his 
motion to sever was untimely, where defendant stipulated to existence of prior felony, jury was not informed of nature 
of conviction, evidence of prior conviction came in with minimum emphasis, and there was no emphasis on existence 
of prior conviction during remainder of trial, notwithstanding that coun failed to give limiting instruction that prior 
felony was admissible only for purpose of proving misconduct involving weapons charge. AS II .41.200(a)(I, 3), 
11.61.200(a). Wortham v. State, 1984,689 P.2d 1133. Criminal Law (;:=1169.11 

In prosecution of defendant for kidnapping, assault, robbery and misconduct involving weapons, trial judge did not 
abuse his discretion in refusing to admit testimony of defendant's proffered witness which was offered on narrow 
ground that pimp would not go to police ifhe had dispute with someone like defendant but that pimp and defendant 
would try to work things out, where defendant was able to introduce evidence through another witness' testimony that 
victim was a pimp. jurors could reason that pimp would prefer not to contact police and proffered witness' testimony 
would not have assisted jury in understanding defendant's case that victim was pimp who had disagreement with 
defendant and would be biased against him. AS 11.41.200(a)( I, 3), 11.41.300(a)( I), (a)( I )(E), 11.61.200(a); Rules of 
Evid., Rules 403,702. Wortham v. State, 1984.689 P.2d 1133. Witnesses e;:o.374(1) 

Eyewitness' testimony, in prosecution for being a convict in possession of a prohibited weapon, that defendant took 
knife 1T0m his pocket, described how he had stabbed and raped his sister-in-law, mentioned he was on parole, and 
kissed witness was admissible to explain why defendant would be the kind of person who would carry a concealed 
weapon in a public building and exhibit it to a virtual stranger. McKee v. State, 1971, 488 P.2d 1039. Weapons 
e;:o.17(3) 

lQ. Instructions 

Ambiguity of definition of constructive possession in defendant's trial for weapons offenses after the police recovered 
a pistollTom under the passenger seat of the vehicle in which he was riding, was harmless; the defense was that de­
fendant did not know the pistol was under the seat, but the alleged flaw in the instruction would make a difference only 
if defendant conceded he was aware of the pistol; moreover, defendant was also convicted of possession of tire arm in 
furtherance of a drug felony, so jury necessarily found that defendant knowingly possessed the pistol in aid or in 
furtherance of his drug offense. AS 11.61.200(a)(I). Alex Y. Stnte (2006) Alaska APD" 1~7 P.Jd 847, rdll:arillg de­
nied, dismissal of post-conviction relief vacated 210 P.3d 1225. Criminal Law e;:o.ll72.1(3) 

Defendant was not entitled to instruction on defense of necessity in trial for misconduct involving weapons in the first 
degree, despite defendant's testimony that he received threats 1T0m relatives of victim of defendant'S former felony 
offense, absent showing that defendant had taken reasonable steps, other than illegally purchasing concealable fire­
arm, in orderto defend himself. AS I 1.61.200(a)(I), I 1.81.320. McCracken v. State, 1987, 743 P.2d 382, dismissal of 
habeas corpus reversed 985 F.2d 573. Weapons €=>17(6) 
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In prosecution of defendant for kidnapping and misconduct involving weapons in first degree, trial court's failure to 
give limiting instruction that prior felony was admissible only for purpose of proving the misconduct involving the 
weapons charge was not plain error where defendant never requested limiting instruction, allhough defendant was 
entitled to limiting instruction ifhe had requested one and bener practice would have been for trial judge to have 
offered to give limiting instruction. AS 11.41.200(a)( 1,3), 11.61.200(a). Wortham v. State. 1984,689 P.2d 1133. 
Criminal Law €=>1038.2 

In prosecution of defendant for kidnapping, assaull, robbery, and misconduct involving weapons, trial court did not err 
in refusing to give defendan!'s proposed instruction which summarized his theory of the case that victim voluntarily 
accompanied defendant, that victim had possessed the firearm involved and that victim was wounded as a resull of his 
own actions in a struggle over the weapon, where instructions informed jury of elements of the crimes, law of 
self-defense and necessity, burden of proof, witness credibility and bias, defendant's theory of defense was adequately 
covered in the instructions which were given and defendant's anomey was able to argue the defense theory in closing 
argument AS 11.41.200(a)(I, 3), 11.41.300(a)(I), (a)(I)(E), 11.61.200(a). Wortham v. State, 1984,689 P.2d 1133. 
Criminal Law €=>829(4) 

Where possession of concealable firearm by defendant, a convicted felon, was the only crime charged, where idea of 
obtaining firearm originated with defendant while he was in prison, where defendant retained exclusive control over 
firearm until it was later found by prison officials, and where defendant's cell mate shared no dominion and control 
over the gun, there was no basis trom which jury could have reasonably inferred that cell mate waS an accomplice, and 
thus trial judge did not err in refusing to give accomplice instruction to jury. AS 11.55.030; Rules of Criminal Pro­
cedure, rule 30(b)(2). Gordon v. State, 1975,533 P.2d 25. Criminal Law €:=780( I) 

Defendant charged with being a convict in possession ofa prohibited concealed weapon was entitled to an instruction 
defining the term "concealed." AS 11.55.030. McKee v. State, 1971, 488 P.2d 1039. Criminal Law €:=800(2) 

11. Sufficiency of evidence 

Evidence that accused had been convicted of ass au II with intent to rob under the laws of Oregon and that at time of his 
subsequent arrest he had in his possession a .45 caliber Coli Automatic pistol justified conviction under Alaska statute 
forbidding persons convicted of a felony involving assaull and like crimes trom carrying a firearm capable of being 
concealed upon the person. Laws Alaska 1947, c. 70. U.S. v. Farwell, 1948, II Alaska 507, 76 F.Supp. 35. Weapons 
€:=17(4) 

There was sufficient evidence that defendant possessed firearm knowing that its serial number had been allered with 
intent of rendering firearm untraceable to support his conviction for possession of altered firearm; defendant admitted 
that he purchased two handguns, including the altered handgun, on street trom person he did not know for $50, the 
loaded handguns were found under manress of bed in bedroom where defendant was found, and police officers tes­
tified that removal of serial number trom weapon exhibited intent to render that firearm untraceable. AS 
11.61.200(a)(6). Collins v. State (1999) Alaska App., 977 P.2d 741. Weapons €:=17(4) 

in prosecution of an ex-convict for possessing a concealable weapon, State fully satisfied its burden of establishing 
defendan!'s culpable mental state by showing: that defendant knew he had been convicted ofa felony; that he knew he 
had been discharged trom probation for the felony within the past five years; and that he knew he was in possession of 
a concealable firearm. AS 11.61.200(a)(I), 11.81.610(b)(2). Afcan v. State, 1986,711 P.2d 1198. Weapons €:=17(4) 

Evidence sustained conviction for possession of pistol by felon, despite claim that exclusive possession was not es­
tablished and allhough pistol did not have clip. AS 11.55.030. Davis v. State, 1972,499 P.2d 1025, certiorari granted 
93 S.C!. 1392,410 U.S. 925, 35 L.Ed.2d 586, reversed 94 S.C!. 1105,415 L.S. 308, 39 L.Ed.cd 347. Weapons 
€:=17(4) 
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lll. Sentence and punishment--In general 

Imposition of maximum sentence upon conviction for misconduct involving weapons in first degree was not clearly 
mistaken where state proved that defendant's prior criminal history included repeated instances of assaultive behavior 
and that defendant had three or more prior felony convictions. AS 11.61.200(a)( I), 12.55.125(e)(2), 12.55. I 55(c)(8, 
15). Simmons v. State, 1995,899 P.2d 931. Weapons Co:> I 7(8) 

Sentence of II years in prison for combination of crimes consisting of first-degree burglary, second-degree theft, 
first-degree weapons misconduct, and forgery was not excessive, where trial coun found that defendant was third 
felony offender who could not be deterred or easily rehabilitated, and maximum term for defendant's single most 
serious offense was ten years. AS 11.46.130(b), 11.46.300(b), 11.61.200(1); AS 12.55.185(9) (1990). Wesolic v. State, 
1992, 837 P.2d 130. Burglary €:=49; Forgery €:=51; Larceny €:=88; Weapons Co:> 17(8) 

Defendant'S abuse of his landlord's trust by burglarizing locked bedrooms and garage of home while landlord was 
absent was proper factor to consider when judging seriousness of burglary for purposes of sentencing. AS 
I I .46.130(b), I I .46 JOO(b), I 1.61.200(1), 12.55.1 55( c)( 15, 20, 21 ), (d)(9); AS 12.55.185(9) (1990). Wesolic v. State, 
1992,837 P.2d 130. Burglary Co:>49 

Defendant'S prior sentences in Oregon for unauthorized use of motor vehicle and in Fairbanks for first-degree burglary 
and driving while intoxicated were sufficiently significant to suppon finding that defendant was danger to community, 
as basis for making defendant's sentence for misconduct involving weapons consecutive to defendant's sentences for 
first-degree burglary counts. AS 11.46JOO(a)(2)(A), 11.61.200(a)(I), 12.55.125(d)(I), (e)(I), 12.55.1 55(c)(20). 
Ecklund v. State, 1986, 730 P.2d 161. Sentencing And Punishment €:=602 

Trial coun should, prior to imposing sentence, inquire of defendant and his counsel and resolve any factual questions 
in dispute regarding defendant's credit for time served based on conditions of presentence release, and should ex­
pressly identify those periods of time for which credit is to be allowed, AS 11 .41.220(a)(2), 11.61.200(a)( I), 
12.55.125(e)(I). Ackermann v. State, 1986,716 P.2d 5. Sentencing And Punishment Co:>354 

In sentencing defendant on convictions of assault in the first degree, kidnapping, robbery in the first degree, and 
misconduct involving weapons in the first degree, trial judge was authorized to impose consecutive sentences and was 
also fTee to give linle weight to mitigating factor that, except for misconduct involving weapons charge, defendant's 
former charges consisting of five prior felony offenses were less serious offenses that his current charges. AS 
I 1.41.200(a)(I, 3), 11.41.300(a)(I), (a)(I)(E), 11.61.200(a); AS 12.55. I 55(d)(8)(Repealed). Wonham v. State, 1984, 
689 P.2d 1133. Sentencing And Punishment Co:>94; Sentencing And Punishment €:=590 

Three-judge panel could legitimately conclude that conduct of defendant, who was convicted of first-degree mis­
conduct involving weapons on basis of his possession ofa handgun, was not the least serious included in the definition 
of the offense; funhermore, review of defendant's entire criminal record supponed finding by three-judge panel and by 
original sentencing judge that defendant's conduct exhibited contempt for the law and law enforcement warranting a 
subsianiial sanclion. AS i i.6 i .200(a), 12.55.155(d)(9, 13). Shaw v. State, 1983,673 P.2d 781, modified on rehearing 
677 P.2d :!59, appeal after new sentencing hearing 1985 WL 1078167. Weapons €:=17(8) 

Three-judge panel was not clearly mistaken in determining that presumptive sentence for misconduct involving 
weapons in the first degree was not manifestly unjus!. AS 11.61.200(a)( I), (I). Shaw v. State, 1983, 673 P.:!d 781, 
modified on rehearing 677 P.2d :!59, appeal after new sentencing hearing 1985 WL 1078167. Sentencing And Pu­
nishment C;:;::>77 
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Defendant convicted of misconduct involving weapons in the first degree, with prior convictions for assault with 
dangerous weapon and felon in possession of weapon, could properly be sentenced as third offender, even though a 
prior conviction was necessary element of both the present charge of misconduct involving weapons and the prior 
conviction of felon in possession of a weapon; same convidion could be used to prove element of misconduct in­
volving weapons as well as to trigger application of presumptive sentencing. AS 11.61.200(a)( I), 12.55.125(e)(2), 
12.55.155(c). Gilbreath v. State, 1983,668 P.2d 1354. Sentencing And Punishment C;;;>1349 

Even though defendant's prior felony conviction was a necessary element of the offense involving violation of statute 
prohibiting felons ITom possessing any concealable firearm, such conviction could form basis for applying presump­
tive sentence applicable to second felony offender. AS 11.61.200(a)( I), 12.55.125, 12.55.155, 12.55.185(7). ~ 
State. 1983,655 P.2d 789. Sentencing And Punishment C;;;>94 

In prosecution for assault in third degree and misconduct involving weapons in first degree, trial court erred in im­
posing sentence in excess of presumptive sentence absent finding of aggravating factors, even if excess tem was 
suspended. AS 11.41.220, 11.61.200(a)( I), 12.55.155-12.55.175. Me Manners v. State, 1982.650 P.2d 414. Assault 
And Banery C;;;>IOO; Weapons C;;;>17(8l 

Fact that, with regard to process of determining sentence to be imposed for offense of being a felon in possession of a 
prohibited weapon, accused's prior "police contacts" not leading to convictions were discussed in ascertaining length 
of time he had served on a prior conviction and other matters did not prejudice accused, in view of indication that such 
police contacts were not a significant factor in trial court's decision to impose four-year sentence. AS 11.55.030, 
11.55.040. Deveroux v. State. 1976, 548 P.2d 1296. Criminal Law C;;;>1177.3(2) 

Where plea bargain entered into by accused, who pled guilty to being a felon in possession ofa prohibited weapon, 
entailed his admitting, for purposes of sentencing, a charge oflarceny in a building, such charge could be considered 
for sentencing purposes, though the charge was dropped. AS 11.55.030, 11.55.040. Deveroux v. State. 1976. 548 P.2d 
1296. Sentencing And Punishment C;;;>98 

Though some of accused's prior convictions of II criminal offenses and 13 traffic offenses were petty in nature, the 
number of such convictions warranted their consideration in detennining sentence to be imposed for accused IS offense 
of being a felon in possession ofa prohibited weapon. AS 11.55.030, 11.55.040. Deveroux v. State, 1976,548 P.2d 
1296. Sentencing And Punishment C;;;>95 

Trial court, in stating that "there is no question in my mind that' •• [defendant] is a danger to society" and in indi­
cating that court had considered and rejected the possibility of rehabilitation "at least' • • unless there is a complete 
change of attitude by the defendant," sufficiently articulated court's reasons for and purpose to be served by imposition 
of four-year sentence against defendant for offense of being a felon in possession ofa prohibited weapon. AS 
11.55.030, 11.55.040. Deveroux v. State 1976. 548 P.2d 1296. Sentencing And Punishment C;;;>373 

12· ---- Aggravation and mitigation, sentence and punishment 

Defendalll's al:tiuns which formed the basis of his third-degree weapons misconduct conviction were not among the 
least serious forms of conduct encompassed by the crime of weapons misconduct, and thus was not a mitigating factor 
for sentencing purposes; court found that defendant was legally intoxicated and had concealed his loaded weapon 
under his clothing. AS 11.61.200(a)(I), 12.55.155(d)(9). Brockwav v. State (200 I 1 Alaska APD., 37 P.3d 427. Sen­
tencing And Punishment C=::>66 

Fact that defendant waited until owner of home was absent before burglarizing home was not mitigating factor with 
respect to sentencing for first-degree burglary conviction. AS 11.46. J30(b). 11.~6.J00(b). 11.61.200(1), 
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12.55.155(c)( 15,20,21), (d)(9); AS 12.55.185(9) (1990). Wesolic v. State, 1992,837 P.2d 130. BurglaD' €=49 

Mitigating factor for cases where defendant's conduct is among least serious conduct within definition of offense may 
be applied to otTense of felon in possession of concealable firearm. AS 11.61.200(a)( I), 12.55. I 55(d)(9). State v. 
l.aPorte, 1983,672 P.2d 466. Weapons €=17(81 

Though otTense of misconduct involving weapons in the first degree is defined in terms merely of knowing possession 
of a firearm. aggravating factor of directing the "conduct constituting the offense" at a law enforcement officer was 
shown by evidence that gun was pointing directly at officer when defendant first turned, that defendant refused at least 
three times to drop the weapon, and that defendant knew that person confronting him was a police officer. AS 
I 1.61.200(a) (I), 1255.155(c)(I3). Gilbreath v. State, 1983,668 P.2d 1354. Sentencing And Punishment €=124 

Aggravating factor of directing "conduct constituting the otTense" at a law enforcement officer was applicable, despite 
defendant'S contention that offense of misconduct involving weapons in the first degree was "complete" when police 
officer first saw him with the gun, before defendant was even aware of officer's presence. AS 11.61.200(a)(I), 
12.55.155(c)(I3). Gilbreath v. State, 1983,668 P.2d 1354. Sentencing And Punishment €=124 

"Most serious conduct" aggravating factor with respect to offense of misconduct involving weapons in the first degree 
was shown by possession of concealable weapon by defendant, who was a felon, under circumstances indicating 
possible intent to use the weapon against a police officer or another. AS 11.61.200(a)( I), 12.55.155(c)( 10). Gilbreath 
v. State. 1983,668 P.2d 1354. Sentencing And Punishment €=79 

Finding of mitigating factor that harm caused by defendant's conduct was "consistently minor and inconsistent with 
the imposition of a substantial period of imprisonment" was not warranted, given circumstances of instant offense of 
misconduct involving weapon in the first degree and nature of defendant's original felony, an assault with a dangerous 
weapon in which victim was clearly placed in substantial fear. AS 11.61.200(a)(I), 12.55.155(d)(I3). Gilbreath v. 
State, 1983,668 P.2d 1354 .. Sentencing And Punishment €:=84 

20. --.- Probation and related dispositions, sentence and punishment 

Conviction in which person receives probation and suspended imposition of sentence is to be set aside at time de­
fendant is discharged from probation, unless State can meet its burden of showing good cause why conviction should 
not be set aside. AS 11.61.200. Hansen v. State. 1992,824 P.2d 1384. Sentencing And Punishment €=1953 

:u. ---- Sufficiency, sentence and punishment 

Composite sentence of20 years for 12 offenses in six separate criminal cases was not excessive~ defendant could have 
been sentenced to a term of20 years imprisonment alone for class A felony burglary, the most serious of the crimes 
committed by defendant, trial judge found that defendant had not responded to five years worth of prior rehabilitative 
efforts and that it would be fruitless to place defendant on probation, defendant conceded to two aggravating factors 
during sentencing, and defendant had been under State supervision since he was 12-years-o!d. Smith v. Siare (2008) 
Aiaska App .. 187 P.3d 511. Sentencing And Punishment €=645 

Sentencing defendant. for convictions of two counts of first-degree burglary and one count of first-degree misconduct 
involving weapons, to concurrent six-year terms with two years suspended for two burglaries and consecutive 
two-yearterm for weapons misconduct, was not clearly mistaken. AS IIA6.300(a)(2)(A), 11.61.100(.)(1), 
12.55.125(d)(I), (e)(I), 12.55. I 55(c)(20). Ecklund v. State. 1986.730 P.2d 161. Burgl.D· (:::::>49; We.pons 
(:::::>17(8) 
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Defendant's sentence totaling 53 years of imprisonment for convictions of assault in the first degree, misconduct 
involving weapons in the first degree. kidnapping, and robbery in the first degree was not excessive where trial judge 
could have properly given great weight to jury's finding that defendant kidnapped victim, intending to injure him and 
that defendant intentionally shot victim and then robbed him, defendant had record of five prior felony convictions, 
defendant had served sentences of greater than one year and had not been deterred by these former sentences, and 
defendant was on parole at time of the offenses and had just completed lengthy sentence four months before. AS . 
11.41.200(a)( 1,3), 11.41.300(a)(I), (a)( I )(E), 11.61200(a). Wonham v. State. 1984.689 P.2d 1133. Sentencing And 
Pun ishment €=:>645 

Sentence on charge of misconduct involving weapons in the first degree was illegal, since sentencing judge gave less 
than presumptive sentence of two years without finding any mitigating factors, and sentence therefore had to be va­
cated. AS 11.61.200(a)( I), 12.55.125(e)(I), (g), 12.55.165. State v. LaPone. 1983.672 P.2d 466. Sentencing And 
Punishment €=:>995 

Sentence of five years with 18 months suspended, imposed on conviction of defendant for misconduct involving 
weapon in the first degree, with two aggravating factors, was not excessive. AS I 1.61.200(a)( I), 12.55.155(c)( I 0, 13), 
(d)(13). Gilbreath v. State. 1983.668 P.2d 1354. Weapons€=>17(81 

Imposition of four-year sentence for offense of being a felon in possession ofa prohibited weapon was not clearly 
erroneous with regard to accused who had prior convictions for 13 traffic offenses and II criminal offenses including 
burglary, and who had recently committed a larceny in a building. AS 11.55.030, 11.55.040. Deveroux v. State. 1976. 
548 P.2d 1296. Weapons €=>17(81 

22. Review 

In determining meaning of terms "switchblade" and "gravity knife" that are included in definition of prohibited 
weapons which it is felony to possess, Co un of Appeals had to look to general usage for meaning of terms, where 
neither of the terms was defined in statutes. AS 01.10.040, 11.61.200(a)(3), (e)( I )(0). State v. Strange, 1990.785 P.2d 
563. Weapons €=>4 

Trial court's failure to make factual finding as to whether knife seized from defendant was "gravity knife" within 
meaning of statute making possession of such weapon a felony required remand for funher proceedings. AS 
11.61.200(a)(3). State v. Weaver. 1987. 736 P.2d 781. Criminal Law €=:> I 181.5(3.1l 

AS § I 1.61.200, AK ST § 11.61.200 

Current through the 2009 First Regular Session and First Special Session of the 26th Legislature 

(c) 2010 Thomson Reuters 
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MAR-24-2010 WED 10:34 AM LIO 

DEPARTMENT OF CORRECTIONS 

Date: Marctt2010 

9078955017 

SEAN PARNELL, GOVERNOR 
Division of Probation & Parole 
Region 2, Fairbanks Office 
4553'" Avenue, Suite 130 
Fairbanks, Alaska 99701 
(907) 458-6830 

p, 02 

This letter is to serve as official notification that your probation/parole supervision has expired 
and contact with the Fairbanks Probation Office Is no longer required. 

Pursuant to AS 15.05.030, please be advised that you should re-register with the Division of 
Elections (P.O. Box 110017, Juneau, AI< 99811-0017), now that you have been discharged 
from probation supervision. Also, please be advised that your right to vote (after contacting 
Division of Elections), your right to be a member of a Jury, and your right to hold elected office 
are automatically restored. 

Although your above rights have been restored [rights to vote, Jury service, and to hold elected 
office), you should be aware that your right to possess fireanns (all shotguns, rifles, as well as 
handguns) and ammunition remains restricted. Possession of any rifle, shotgun, rifle and/or 
ammunition could subject you to prosecution for a felony criminal offense under state or federel 
law. Even If you received a suspended imposition of sentence and an order hiiS"1ieen issued 
setting aSide the conviction, your right to possess firearms and ammunition has not been 
restored. You should contact your attomey if you have questions. 

Thank you for your cooperation during your probation/parole supervision and best of luck to you 
in the future. If you have any questions conceming this subject or any other matter, please. 
contact me. . 

Sincarely, 

Criminal Justice Technician" 

CC: Director, Division of Elections 
File 

2~_08 
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TN THE SUPERIOR COURT FOR THE STATE OF ALASKA 

FOURTH JUDICIAL DISTRlCT AT FAIRBANKS 

STATE OF ALASKA, 

PJaintiff(s), 
vs. 

ALLEN WILSON, 

Defendant(s). 

Case No. 4FA-S99-3528 CR 

) 
) 
) 
) 
) 
) 
) 
) 
) 

) 

ORDER RE: DEFENDANT'S MOTION FOR 
9RDER ALLO}yING HlM TO POSSESS FIREARM 

/. ("1 " .,/11"1_" ~ ....... ~.~ 
~_ ... _c:: ~ t.~'j.;_'\J\~~_;), "' .... ''-'1.'\ .. " 

! ! .56.2! C(z.)), ;:: C1::ss /\. rr..isder:""!.ear:ar ;r; c0!"!.n::'ction v'/lth faise clairns ror unempioyment 

compensanon. A jury found hirn guilty on ali counts. On Decemoer X, 2000, this court 

sentenced Mr. Wilson to pay restitution to the Alaska Depanment of Labor in the amOll11t of 

S7552, which Mr Wilson paid ir; full the same day. In 2001, Mr. 'vVilson attempted to get his 

convictions set aside in order to get his pem1it to carry a concealed weapon reinstated. This 

court denied his request. 

On January 18,2005, Mr. Wilson wrote a letter to the court requesting that his right to 

possess a gun for hunting be restored so that he can hunt for subsistence purposes. This court 

has considered the letter and motio11. 

SOA v. Wiison 
Case !-io. 4F A-S99-3528 CR 
Page 10f3 
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Discussion: 

I. C<I:) Allen Wilson Legally Possess a [ileaml for Hunting at This Time" 

Under AS 11.61.200, Mr. Wilson is prohibited from possessing a firearm, which is either 

concealed or is capable 01' being concealed on his person, for ten years after the date of 

unconditional discharge from the felony offense, The statute applies to all felony convictions, 

regardless of whether violence was involved in the offense, See AS II ,61200, Therelore, thc 

restriction applies to Mr. \Vilson even though he \Vas c0n"rict(~d of th~ft in ~1 cOlTIpletely n0!!-

violent situation, 

The term "unconditional discharge" requires "completion of any sentence of 

imprisonment, discharge from paroie or probation, and reiease from any other restriction directiy 

imposed as part of the judgment of conviction," SingletcE 'I. St<ote, 92! P.2d 636, 638 (A!?.sk? 

":'Y"r. ; (·,c,;\· t3.,.~ 1';-::;::; 1r~-;{I'~';" A~ ;-: r:..l jnnth\fj\ ,'.(;," '-.,-,1;",;.:{),", n~i-;lll;iprF.:;::j-i;ll;; .. nn;·l "~'F":'An~~ 
~ ~r-' r-" • ~ ~ v" . ~~ . _. k' ~ •• -- ~ \ • "I: -.~ - • , ~ - . -" ~ \ --I \ - I' ., ~-. . ....• "-- t-' --"- •• - - • -~.-- -~ •• - - -. _. - ••• -. ~-.-,-

Mr. Wilson W?s uneonditional!y discharged on Decembe, 8, 2000, and will be eligible tD possess 

a firearm capable of being cOI.cealed on his person in Decembe~ 2010. 

Rifles or shotguns mamtfactured for hunting are generally too large to be considered 

"capable of concealment on one's person" under AS 11.61.200(a). Therefore, state law appears 

to permit Mr. Wilson to possess a [iream) like a hunting rifle, so long as it is not covered or 

concealed, 

Several other states along with Alaska have statutes that prohibit a convicted felon from 

possessing handguns or other concealable firearms while permitting them to possess rifles and 

SOA v. \V!lson 
Case No. 4FA-S99-352S CR 
Page 2 of3 
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Adams, 747 N.Y.S.2d 909, 912-15 (Sup. Ct. 2002). 

Under federal law, a fekm may be chargeciuncler 18 U.S.c. § 922(g)(l) and 18 U.s.c. § 

921 (a)(20) for possessing any firearm, including those penllitted under state law. Caron v. 

United State, 524 U.S. 308, 313-317, 118 S. Ct. 2007,2011-2012,141 L. Ed. 2d 303 (1998); 

t.,<.iams, 747 N.Y.S.2d at 915; Oualls, 172 F.3d at 1138-39. The l'nitcd States Supreme Court 

has interpreted the language in 18 0.5,C, § 911(a){20) to prohibit convicted f'.:lons froE1-:! 

possessing all firearms of any lype for as long as allY state restriction on possession of any type 

offlrearm due to the felony conviction remains. Caron v. United State, 524 U.S. 308, 313-317, 

i i8 S. C1. 2007, 201 i-20l2, 141 L. Ed. 2d 303 (i998)1 

CD:ldu~io!!: 

fircann until Decclnber S, 2010, This comt is without jurisdiction to grad iVt·. Wilson 

permission to possess a firearm. The Motion is DENIED . 

. ,~ 
Dated this '7. 'J._ day of May, 200S, at Fai"[)anks, Alaska. 

(/' 

... ~ --- ~ ... / I /, 1'_ 

/1/ (,\./1.-_ .. I 
.../ ~;I c' ".J -,\ \ :X-r'~" (.I. i '.~-. 

/ ! . I -.tij1!~ >r,_l t), U) A.A l/e.ttl) /, 
, c :Ie"]. StelnKmfe.f { \ 
Superior COUl1 Ju1fge ; 

1 Although the Court did not use a, preemption ana,lysis, the opinion observed that "the Federal Government has an 
interest in a single, national. protective policy, hroader than required by state law," Caron, 524 U.S. at 316,113 S. 
CI.012012. 
SOA Y. Wilson 
Case No. 4FA-S99-352S CR 
Page 3 of3 



2847 

Richard Svodony 
Assistant Attorney General 
PO Box 110300 
Juneau, AK 99811 

Dear Richard: 

LAW OFFICES 

WILLIAM R. SATTERBERG, JR. 

ATTORNEY AT LAW 

709 FOURTH AVENUE 
FAIRBANKS, ALASKA 99701 

(907) 452-4454 

August 26, 2009 

FAX (907) 452-3988 

This letter is a follow-up to our recent conversation regarding the Lauterbach 
Amendment and your interpretation of the law. 

SpecifIcally, as indicated to you, the primary concern that I have is that the Department 
of Probation and Parole has apparently been advising individuals who have retained an SIS that 
they no longer have weapons rights. [believe that this is incorrect advice. [furthcrmore suggest 
that your olTice's interpretation of Judge Steinkruger's opinion is incorrect, as well. My analysis 
will follow shortly. 

Rccognizing that you indicated to me that the assistant attorney general for the state was 
essentially intcrprcting federal law, might [ suggest that the state take an alternate position? 
Speci fically. why cannot the statc simply advisc individuals that federal law mayor may not 
impact their ability to own weapons, and that they should be aware that fedcral law may restrict 
the right to own weapons, but that the statc law does not do so? This may solve the problem. 

As indicated to you, the analysis of Judge Steinkruger in the case you referenced, 
believe, contradicts your position as set forth to me on the phone. Specifically, J havc reviewed a 
copy of the email communication bctween Assistant Attorney General John J. Novak and 
Assistant Attorney General John K_ Bodick from April 3,2009. In the email communication Mr. 
Novak opines that certain language regarding the right to keep and bear arms that is included in 
tbe restoration of rights letter typically distributed to offenders tbat successfully complete 
probation or parole is inaccurate. Respectfully, Mr. Novak's analysis is wrong for the following 
reasons: 

First, Mr. Novak states that a felony conviction is a felony conviction even though the 
court grants an SIS that is later set aside. This is inaccurate. An SIS that is set aside is, by vcry 
definition, not a felony conviction, because in order to be a felony conviction a person must be 
found guilty and sentenced. A person who receives an SIS that is set aside is never sentenced, 
and is therefore never convicted. Moreover, 18 USC § 921(a)(20), provides that "any conviction 
which has bccn ... set aside ... shall not be considered a conviction for purposes of [lnwful firearllls 
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possession]." Thus, an SIS that is later set aside is not a felony conviction under either state or 
fcderallaw. Mr. Novak's assertion to the contrary is wrong. 

Mr. Novak then states that a person commits the crime of misconduct involving a weapon 
111 the third degree, in violation of AS 11.61.200(a)(I2), by knowingly possessing a firearm 
concealed on one's person after having been convicted of a felony offense even when the court 
granted an SIS for the prior offense that was later set aside. Again, Mr. Novak's analysis is 
dcad wrong, as he fails to mention AS 11.61.200(g)(1)(B) which states that "it is an affirmative 
defense to a prosecution under (a)(12) of this section that the underlying conviction upon which 
the action is based has been set aside under AS 12.55.085. Thus, AS 11.61.200 clearly states 
that it is not a crime to knowingly possess a concealed firearm if a person has been granted an 
SIS. 

I submit that, Mr. Novak is also incorrect when he states that a person commits the 
federal offense of felony possession in violation of J 8 USC 922(g)( 1) by possessing a firearm or 
ammunition after having been convicted of a felony with the only exception being those cases 
where an Alaska Court granted an SIS between May 19, 1986, and April 14, 1998. It is truly 
baffling where this opinion comes from. As stated above, 18 USC § 921(a)(20) clearly states 
that a person who was granted an SIS is not a convicted felon for purposes of the fclon in 
possession of a firearm statute. The date of the SIS is irrelevant, as 921 (a)(20) is not limited by 
date, and is currently valid federal law. 

Perhaps, Mr. Novak's confusion is a misunderstanding of the interplay between federal 
and state law. As prcviollsly explained, once a felony conviction is set aside, there are no longer 
any restrictions under federal or state law for firearms possession. It is, however, true that, under 
federal law, once a person is released from probation or parole from a felony conviction (not an 
SIS) he may not possess any firearms whatsoever until 10 years has passed from the datc of 
unconditional discharge, which is generally the date the person is released from probation andlor 
parole. Under state law, however, a person is still allowed to possess long guns, i.e., ri nes and 
shotguns, upon being released from probation and parole since there is no state law prohibiting 
slich. Under the Carone v. US decision, mentioned by Mr. Novak in his email, it is accurate that 
such posscssion, although not prohibited by state law, would still be a violation of federal law 
until the 10 year period has passed. Once the 10 year period has passed, even a convicted felon 
who did not receivc an SIS can possess any firearm they choose in Alaska, concealable or not, 
under both state and federal law. 

Thank you once again for your kind consideration of this matter. 

Sincerely, 

William R. Satterberg, Ir. 

Cc: Dan Sullivan, Attorney General 

WRS:atm 
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Daniel S. Sullivan 
A ttorney General 
P.O. Box 110300 
Juneau, AK 99811-0300 

Dear Dan: 

July 27, 2009 

I enjoyed vlsltmg with you briefly on July 26, 2009, when you were in Fairbanks. 
Unfortunately, time did not allow us to discuss a mattcr which I think is of rather serious 
concern. 

Specifically, for many years, SIS scntences have been given out to felony offenders. 
Upon successful completion of the SIS, the offender has then been ahle to have their civil rights 
restored which, parenthetically, has includcd the right to commcnce hunting once again and 
owning firearms. 

fn April of this year, a decision was issued out of Anchorage as an Attorney General's 
opinion by Assistant Attorney General John Novak, copy attached, which essentially indicated 
that people who had an SIS record were still precluded from owning fircarms beeausc they "had 
been convicted" of a felony, even though the conviction had been set aside. 

Nccdless to say, I disagree strongly with that decision, but thc unfortunate byproduct is 
that the Departmcnt of Corrections is now taking the position based upon that letter of opinion 
that anybody who has an SIS conviction is still legally precluded from ever owning a firearm. I 
believe that this is incorrect, and I am also concerned that criminal charges may eventually be 
filed by somebody who has received advice either by defense counsel, or even the COLlrt, as well 
as from prior probation officers, that they are able to own a firearm once their rights have been 
restored, upon successful completion of the SIS. 

Finally, it should be noted that one of the incentivcs for many individuals to plead guilty 
to a charge and obtain an SIS has been the understanding that they will he able to own a tireanll 
at some fLlture date, recognizing how important hunting is in Alaska. This latest decision, which 
may simply be further advocacy of gun control, is going to have a most chilling effect upon those 
decisions as well. 
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If possible, might you please consider having the decision reevaluated, and, if the 
decision is made to reverse your predecessor's position, taking appropriate steps? One of the 
important factors to this is that I am trying to avoid litigation which could be filed as a 
declaratory judgment action, to address the issue as weI!. If the Attorney General changes his 
position on the matter, however, the issue will be resolved. 

Sincerely, 

William R. Satterberg, Jr. 

Ene!. 

WRS:alm 
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Print I Close Window 

Subject: FW: Firearm Possession Following Completion of FelollY Probation/Parole /".' 

From: "Mercer, Delila 0 (DOC)" <delila.mercer@alaska.gov> ( 

Date: Man, Jun 15, 2009 4:54 pm \.:::) 

To: office@satterberg.net 

rvt r. Satlerbcrg, 

Sorry ii's laken this long to get back to you regarding SIS and firearm rights. Here's what J have 
regarding that decision. The first email at the boltom is from John Novak, Assistant Attorney 
General. I-Ie explains his interpretation. 

Delila Mercer 
Crilllill<ll Justice TeclilliciJI111 

Department of Corrections 
----.. ----~- -I~i-vi_sion'of Probatto-n-&-·P.·EI!,ole------------- ---­

Region 2, Fairbanks Office 
455 Third Avenue, Suite 130 
FClirbanks, AK 99701 
Ph 907-458-6830, ex: 907-158-6831 

From: Bacon, Glenn H (DOC) 
Sent: Friday, April 17, 2009 2:26 PM 
To: DOC - All FAIPO 
Subject: Firearm Possession Following Completion of Felony Probation/Parole 
Importance: High 

Please read the text below. It clarifies an important point for which we apparently have been providing 
misinformation for years. According to the Departmer,t of Law, those offenders with an SIS also lose their 
firearms rights, even if the conviction is later set aside. Make sure this is covered in the orientation. For 
those POs who supervise someone with an SIS, please cover this information with therr, and enter a chrono 
that you did so. Thanks. 

-- Glenn 

From: Correa, Martie J (DOC) 
Sent: Friday, April 17, 2009 1 :06 PM 
To: Bacon, Glenn H (DOC); Heming, Jennifer L (~OC) 
Subject: FW: Firearm Possession FOllowing Completion of Felony Probation/Parole 

Hi, 

This is the reason for the change in the language in the new case closing form that was sent 
out. Thanks. 

Martie 

2 8 51 http://emai I.sccureservcr.nellview _prinUnulti.php?uidArray=S2621INBOX&aEl11IPat1=O 61lS12009 
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From: Novak, John J (LAW) 
Sent: Friday, April 03, 20093:10 PM 
To: Bodick, John K (LAW) 
Cc: McLean, Susan 5 (LAW); Gaffney, Eric L (DPS) 
Subject: Firearm Possession Following Completion of Felony Probation/Parole 

John, 

Page 2 of 3 

I recently spent a considerable amount of time researching and determining the law concerning the legality 
of possessing firearms in Alaska following a conviction for a felony offense. In my efforts, probation/parole 
officer Cris Sanders provided me a restoration of rights sample letter for an offender that successfully 
completed probation/parole. That letter contained the following text: 

"Although your above rights have been restored [rights to vote, jury service, and to hold elected office], you 
should be aware that your rigl1t to keep and bear armS is automatically restored only if you received a 
suspended imposition of sentence and your record has been set aside. If you did not receive a SIS, your 
rights to keep and bear armS are subject to applicable state laws. Contact your attorney if you have 
questions." 

This above quoted language is wrong. It is my suggestion that DOC restoration letters not include this 
erron.e()uslangu?g.e .. __ ~",~I<3t~!'lJ?! to br~fly--""J?I<3i~_t~~~w and whyth~a_bove la!1_gu<3lJ.~ wr0n"L.. _____ .. 

First, a felony conviction - whether by plea or jury verdict - is a felony conviction, even when the court grants 
an SIS that is later set aside. 

Second, a person commits the crime of misconduct involving a weapon in the third degree (a class C 
felony) in violation of AS 11.61.200(a)(12), by knowingly possessing on or after April 14, 1998 (the effective 
date of the statute section) a firearm concealed on the person after having been convicted of any felony 
offense even when the court granted a SIS for the prior offense that later was set aside. 

And third, a person commits the federal offense of felon in possession in violation of 18 USC 922(g)(1) in 
Alaska by knowingly possessing any firearm or ammunition (including all handguns, shotguns and rifles as 
well as all types of ammunition) after having been convicted of any felony, with the only exception being 
those cases where the Alaska court granted a SIS and where a set aside order was issued between the 
dates of May 19, 1986 and April 14, 1998. See, Caron v. United States, 524 US 308 (1998); United States 
v. Brown, 69 F Supp 2d 925 (E.D. Mich. 1999); and effective date of federal Firearms Owners Protection 
Act of 1988. 

The bottom line is that in the vast majority of cases a person will commit a felony offense (whether under 
state or federal law) by possessing any firearm or any ammunition after having been convicted of a felony, 
regardless if a SIS was granted and a court later issued a set aside order. 

I suggest the following language be included in "restoration letters": 

"Although your above rights have been restored [rights to vote, jury service, and to hold elected office], you 
should be aware that your right to possess firearms (all shotguns, rifles, as well as handguns) and 
ammunition remains restricted. Possession of any rifle, shot(Jun, rifle and/or ammunition likely will subiect 
you to prosecution for felony criminal offense under state or federal law even if you received a suspended 
imposition of sentence and an order setting aside the conviction has been issued. You should contact your 
attorney if you have questions." 

I will leave it to you to pass this information on to the appropriate folks at DOC. If desired, I am happy to 
further discus this matter. 

John Novak 
Assistant Attorney General 
Counsel for the Department of Public Safety 
269-6330 

2 852 http://cmail.securcservcr.nct/view_print _Illulti, php?uidAITay=5262IINBOX&aElllll'arl=0 6115/2009 
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03·24·10 

Dear Honorable House Judiciary Committee, 

I Richard Patterson of Barrow, Alaska submit this in support HB40B 

I regret I am not able to testify today. I am piloting a rescue helicopter in remote austere conditions 
where help is days away iftrouble arises. I am On a search for an overdue individual 60 NM south of 
Kaktovik on the Arctic Slope. Not far from where we shot and killed a 3 year old gri •• ly that mauled and 
consumed two persons a few years ago. Last night I assisted Pt. Hope whalers on floating sea ice pans 
that broke loose from shorefast in high winds. 

Article 3, subpart 21 of the Alaska Constitution gives the power of clemency eXClusively to the executive 
branch. The clemency process is long, difficult, thorough and exhausting. It is rarely granted and 
requires extraordinary circumstances. It also requires exemplary efforts at rehabilitation. I assure you 
the chances of criminal recidivism after earning a pardon are zero. 

Below are some definitions and laws. It is clear that both Congress and the Alaska legislature intended 
to provide restorative avenues for ex offenders regarding firearm possession. Needless to say today I do 
not have the survival tools I need to protect myself, family or those I serve. Even after earning a full 
unconditional pardon I am still being punished in the worst way. Inability to protect my own life. I pray 
you will rectify the law to allow its intended design ring true. Allow those that earn pardons have all 
punishment removed. Thank you for defending the Alaska Constitution and the unique lifestyles we 
live. 

Federal law an jireurms disability: 

18 U.S.C. §921(a)(20) provides: 

What constitutes a conviction of such a crime shall be determined in accordance with the law of the 
jurisdiction in which the proceedings were held. Any conviction which has been expunged, or set aside 
or for which a person has been pardoned or has had civil rights restored shall not be conSidered a 
conviction for purposes of this chapter, unless such pardon, expungement, or restoration of civil rights 
expressly [or implicitly as a matter of state law] provides that the person may not ship, transport, 
possess, Or receive firearms. 

Note: It is clear Congress intended for a restorative legal option. It also does not mention conceal has a 
limitation. This was added by the US Supreme court Caron split deciSion. (All or nothing) 

Excerpt from the current Stare 0/ Alaska Clemency handbook: 

Pardons 
A pardon is a form of Executive Clemency, which if full and unconditional, relieves an offender from 
further punishment and disabilities imposed by reason of a criminal offense. It is an act of grace which 
represents forgiveness for a particular crime. 

1 

I4J 001 



03/26/10 FRI 14:57 FAX 

2854 

Definition of Q pardon from Block's Law Dictianary' 

In contrast to a reprieve or a commutation, • "pardon" releases the offender from the entire 
punishment prescribed for the offense. BLACK'S LAW DICTIONARY, 1113 (6th ed. 1990). 
See .Iso, 1985 N.D. Op. Att'y Gen. 158 and 1988 N.D. Op. Att'y Gen. 65. 
A pardon is usually an action that mitigates or sets aside punishment for. crime after a conviction. 
Black's Law Dictionary defines it as an 'act or an instance of officially nullifying punishment or other legal 
consequences of a crime' (ibid., at 1137). 

Respectfully yours, 

capt. Richard M. "Pat" Patterson 
P.O. Box 1362 
Barrow, AK 99723 
Home: 
907-852-2061 V 
907-852·2062 F 
Mobile: 
907-602-0738 
p.t@b.rrow.com 

2 
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Jane Pierson 

From: 
Sent: 
To: 
Subject: 
Attachments: 

Richard M. "Pat" Patterson [pat@barrow.com] 
Thursday, March 25, 2010 5:58 AM 
Jane Pierson 
HB408 unable to call n 
patterson testimony.docx 

Dear Honorable House Judiciary Committee, 

I regret I am not able to testify today. I am piloting a rescue helicopter in remote austere conditions where help is days 
away if trouble arises. I am on a search for a overdue individual 60 NM south of Kaktovik on the Arctic Slope. Not far 
from where we shot and killed a 3 year old grizzly that mauled and consumed two persons a few years ago. Last night I 
assisted Pt. Hope whalers on floating sea ice pans that broke loose from shorefast in high winds. 

Article 3, subpart 21 of the Alaska Constitution gives the power of clemency exclusively to the executive branch. The 
clemency process is long, difficult, thorough and exhausting. It is rarely granted and requires extraordinary 
circumstances. It also requires exemplary efforts at rehabilitation. I assure you the chances of criminal recidivism after 
earning a pardon are zero. 

Below are some definitions and laws. It is clear that both Congress and the Alaska Legislature intended to provide 
restorative avenues for ex offenders regarding firearm possession. Needless to say today I do not have the survival tools 
I need to protect myself, family or those I serve. Even after earning a full unconditional pardon I am still being punished 
in the worst way. Inability to protect my own life. I pray you will rectify the law to allow its intended design ring true. 
Allow those that earn pardons have all punishment removed. Thank you for defending the Alaska Constitution and the 
unique lifestyles we live. 

Federal law on firearms disability: 

18 U.s.c. §921(a)(20) provides: 

What constitutes a conviction of such a crime shall be determined in accordance with the law of the jurisdiction in which 
the proceedings were held. Any conviction which has been expunged, or set aside or for which a person has been 
pardoned or has had civil rights restored shall not be considered a conviction for purposes of this chapter, unless such 
pardon, expungement, or restoration of civil rights expressly [or impliCitly as a matter of state law] provides that the 
person may not ship, transport, possess, or receive firearms. 

Note: It is clear Congress intended for a restorative legal option. It also does not mention conceal has a limitation. This 
was added by the Caron deciSion, US Supreme court split decision. 

Excerpt from the current State of Alaska Clemency handbook: 

Pardons 
A pardon is a form of Executive Clemency, which if full and unconditional, relieves an offender from further punishment 
and disabilities imposed by reason of a criminal offense. It is an act of grace which represents forgiveness for a 
particular crime. 

Definition of a pardon from Black's Law Dictionary: 

2855 



In contrast to a reprieve or a commutation, a "pardon" releases the offender from the entire punishment prescribed for 

the offense. BLACK'S LAW DICTIONARY, 1113 (6th ed. 1990). 
See also, 1985 N.D. Op. Att'y Gen. 158 and 1988 N.D. Op. Att'y Gen. 65. 
A pardon is usually an action that mitigates or sets aside punishment for a crime after a conviction. Black's Law 
Dictionary defines it as an 'act or an instance of officially nullifying punishment or other legal consequences of a crime' 

(ibid., at 1137). 

Respectfully yours, 

Capt. Richard M. "Pat" Patterson 
P.O. Box 1362 
Barrow, AK 99723 
Home: 
907-852-2061 V 
907-852-2062 F 
Mobile: 
907 -602 -0738 
pat@barrow.com 

2856 
2 



" 
§ 11.61.195 CRIMINAL LAW 202 

cumstances manifesting substantial and unjustifi­
able risk of physical injury to a person or damage to 
property. 

tb) Misconduct involving weapons' in the first de­
gree is a class A felony. (§ 10 ch 79 SLA 1992; am § 3 
ch 60 SLA 1996) 

Sec. 11.61.195. Misconduct involving weap· 
ons in the second degree. (a) A person commits 
the crime of misconduct involving weapons in the 
second degree if the person knowingly 

(1) possesses a firearm during the commission of 
an offense under AS 11.71.010 - 11.71.040; 

(2) violates AS 11.61.200(a)(1) and is within the 
grounds of or on a parking lot immediately adjacent 
to 

(A) a public or private preschool, elementary, ju­
nior high, or secondary school without the permis­
sion of the chief administrative officer of the school 
or district or the designee ofthe chief administrative 
officer; or 

(B) an entity. other than a private residence, 
licensed as a child care facility under AS 47.32 or 
recognized by the federal government for the care of 
children; or 

(3) discharges a firearm at or in the direction of 
tA) a building with reckless disregard for a risk of 

physical injury to a person; or 
(B) a dwelling. 
(b) Misconduct involving weapons in the second 

degree is a class B felony. (§ 10 ch 79 SLA 1992; am 
§ 1 ch 124 SLA 1994; am § 2 ch 130 SLA 1994; am 
§ 1 ch 89 SLA 1997; am § 3 ch 58 SLA 1999; am § 3 
ch 99 SLA 2004; am § 4 ch 57 SLA 2005) 

Sec. 11.61.200. Misconduct involving weap· 
ons in the third degree. (a) A person commits the 
crime of misconduct involving weapons in the third 
degree if the person 

(1) knowingly possesses a firearm capable of be­
ing concealed on one's person after having been 
convicted of a felony or adjudicated a delinquent 
minor for conduct that would constitute a felony if 
committed by an adult by a court of this state, a 
court of the United States, or a court of another state 
or territory; 

(2) knowingly sells or transfers a firearm capable 
of being concealed on one's person to a person who 
has been convicted of a felony by a court of this state, 
a court of the United States, or a court of another 
state or territory; 

(3) manufacturP,l', possesses, transports. sells. or 
transfers a prohibited weapon; 

(4) knowingly sells or transfers a firearm to an­
other whose physical or mental condition is substan­
tially impaired as a result of the introduction of an 
intoxicating liquor or controlled substance into that 
other person's body; 

! 5) removes, covers, alters, or destroys the man­
ufacturer's serial number on a firearm with intent to 
render the fire~rm untraceable; 

(6) possesses a firearm on which the manufactur_ 
er's serial number has been removed, covered, al~ 
tered, or destroyed, knowing that the serial number 
has been removed, covered, altered, or destroyed 
with the intent of rendering the firearm untrace­
able; 

(7) violates AS 11.46.320 and, during the viola_ 
tion, possesses on the person a firearm when the 
person's physical or mental condition is impaired as 
a result of the introduction of an intoxicating liquor 
or controlled substance into the person's body; 

(8) violates AS 11.46.320 or 11.46.330 by entering 
or remaining unlawfully on premises or in a pro­
pelled vehicle in violation of a provision of an order 
issued or filed under AS 18.66.100 - 18.66.180 or 
issued under former AS 25.35.010(b) or 25.35.020 
and, during the violation, possesses on the person a 
defensive weapon or a deadly weapon, other than an 
ordinary pocketknife; 

(9) communicates in person with another in vio­
lation of AS 11.56.740 and, during the communica· 
tion, possesses on the person a defensive weapon or 
a deadly weapon, other than an ordinary pocket· 
knife; 

(10) resides in a dwelling knowing that there is a 
firearm capable of being concealed on one's person or 
a prohibited weapon in the dwelling if the person 
has been convicted ofa felony by a court of this state, 
a court of the United States, or a court of another 
state or territory, unless the person has written 
authorization to live in a dwelling in which there is 
a concealable weapon described in this paragraph 
from a court of competent jurisdiction or from the 
head of the law enforcement agency of the commu­
nity in which the dwelling is located; 

(11) discharges a firearm from a propelled vehicle 
while the vehicle is being operated in circumstances 
other than described in AS 11.61.190(a)(2); or 

(12) knowingly possesses a firearm that is con­
cealed on the person after having been convicted ofa 
felony or adjudicated a delinquent minor for conduct 
that would constitute a felony if committed by an 
adult by a court of this state. a court of the United 
States, or a court of another state or territory. 

(b) It is an affirmative defense to a prosecution 
(1) under (a)(1) of this section that 
(A) the person convicted of the prior offense on 

which the action is based received a pardon for that 
conviction; 

(B) the underlying conviction upon which the 
action is based has been set aside under AS 
12.55.085 or as a result of post-conviction proceed­
ings; or 

(e) a period of 10 years or more has elapsed 
between the date of the person's unconditional diJ. 
charge on the prior offense or adjudication of juve­
nile delinquency and the date of the violation of 
(aHI) of this section, and the prior conviction or 
adjudication of juvenile delinquency did not result 
from a violation of AS 11.41 or of a similar law ofthe' 
United States or of another state or territory; 

203 

(2) under (a)(2) or (1, 
tA) the person convi 
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ved a pardon for that 
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(2) under (a)(2) or (10) of this section that 
(A) the person convicted of the prior offense on 

which the action is based received a pardon for that 
conviction; 

(B) the underlying conviction upon which the 
action is based has been set aside under AS 
12.55.085 or as a result of post-conviction proceed­
ings; or 

(C) a period of 10 years or more has elapsed 
between the date of the person's unconditional dis­
charge on the prior offense and the date of the 
violation of(a)(2) or (10) of this section, and the prior 
conviction did not result from a violation of AS 11.41 
or of a similar law of the United States or of another 
state or territory. 

(c) It is an affirmative defense to a prosecution 
under (a)(3) of this section that the manufacture, 
possession, transportation, sale, or transfer of the 
prohibited weapon was in accordance with registra­
tion under 26 U.S.C. 5801-5872 (National Firearms 
Act). 

I (d) It is an affirmative defense to a prosecution 
• under (a)(l1) of this section that the person was 
r using a firearm while hunting, trapping, or fishing 
f. in a manner not prohibited by statute or regulation. f (e) The provisions of(a)(3) and (11) of this section 
t do not apply to a peace officer acting within the scope 
t and authority of the officer's employment. 

I

' (0 For purposes of(a)(12) of this section, a firearm 
, on a person is concealed if it is covered or enclosed in 
t any manner so that an observer cannot determine 
~ that it is a firearm without removing it from that 
t which covers or encloses it or without opening, 
r lifting, or removing that which covers or encloses it. 
I A firearm on a person is not concealed if it is 

unloaded and is encased in a closed container de­
signed for transporting firearms. 

(g) It is an affinnative defense to a prosecution 
under (a)(12) of this section that 

t 
t 
I 

(1) either 
(A) the defendant convicted of the prior offense on 

which the action is based received a pardon for that 
conviction' 

(B) the' underlying conviction upon which the 
action is based has been set aside under AS 
~2.55.085 or as a result of post-conviction proceed-
ings; or -

)r more has elapsed i 
n's unconditional dis­
adjudication of ju,/ei 

:e of the violation 0 

(e) a period of 10 years or more has elapsed 
~~een the date of the defendant's unconditional 
~arge on the prior offense or adjudication of 
l(uvenile delinquency and the date of the violation of 
a~12) of this section, and the prior conviction or 
~udica.tion of juvenile delinquency did not result 
U III a vlOlation of AS 11.41 or of a similar law of the 

Dlted States or of another state or territory' and 
(2) at the time of possession, the defenda~t was 
\A) in the defendant's dwelling or on land owned 

e prior conviction Of 

luency did not result 
of a similar law of the 
ate or territory; 
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:,! .. ased by the defendant appurtenant to the dwell­
--s, or 
tr!B). actually engaged in lawful hunting, fishing. 

PPlng, or other lawful outdoor activity that nec-

essarily involves the carrying of a weapon for per­
sonal protection. 

(h) As used in this section, 
(1) "prohibited weapon" means any 
(A) explosive, incendiary, or noxious gas 
(i) mine or device that is designed, made, or 

adapted for the purpose of inflicting serious physical 
injury or death; 

(ii) rocket, other than an emergency flare, having 
a propellant charge of more than four ounces; 

(iii) bomb; or 
(iv) grenade; 
(B 1 device designed, made, or adapted to mume 

the report of a firearm; 
(C) firearm that is capable of shooting more than 

one shot automatically, without manual reloading, 
by a single function of the trigger; or 

(D) rifle with a barrel length of less than 16 
inches, shotgun with a barrel length of less than 18 
inches, or firearm made from a rifle or shotgun 
which, as modified, has an overall length ofless than 
26 inches; 

(2) "unconditional discharge" has the meaning 
ascribed to it in AS 12.55.185. 

(i) Misconduct involving weapons in the third 
degree is a class C felony. (§ 7 ch 166 SLA 1978; am 
§ 1 ch 63 SLA 1990; am § 1 ch 189 SLA 1990; am 
§§ 4 - 6 ch 59 SLA 1991; am § 3 ch 64 SLA 1991; 
am §§ 11 - 14 ch 79 SLA 1992; am §§ 2, 3 ch 113 
SLA 1~94; am § 4 ch 60 SLA 1996; am § 7 ch 64 
SLA 1996; am §§ 1, 2 ch 1 SLA 1998) 

COMMENTARY 

From Senate Journal Supp. No. 47, at 100-02 (June 12, 
19781: 

Misconduct involving weapons in the first de­
gree is the most serious weapons offense in the 
Code and is classified as a class C felony. 

Subsection (a)(1) prohibits felons from possess­
ing firearms capable of being concealed on their 
person. 

Subsection (a)(2) expands existing law by cover­
ing the person who sells or transfers a firearm 
capable of being concealed on the person knowing 
that the transferee has been convicted of a felony. 
The transferor who acts with such knowledge is 
viewed as equally culpable and deserving ofiden­
tical punishment as the transferee. 

Subsection {b) provides an affirmative defense 
to subsections (a)l1) and (2) that the felon has 
received a pardon, that the prior conviction has 
been set aside, or if a period of five years has 
elapsed from the date of the defendant's uncondi­
tional discharge on the prior felony and the date of 
the possession, sale or transfer of the firearm. 
"Unconditional discharge" is defined in AS 
12.55.185(8) in a manner to insure that the five 
year period does not begin to run until the defen­
dant has completed any probationary period or 
time on parole. 

Subsection laH3) is new to existing law and is 
patterned after th(' prohibitions found in the Na­
tional Firearms Act. 26 U.S.C ** 5801-5872. Key 
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cumstances manifesting substantial and unjustifi­
able risk of physical injury to a person or damage to 
property. 

\b) Misconduct involving weapons in the first de­
gree is a class A felony. (§ lO ch 79 SLA 1992; am § 3 
ch 60 SLA 1996) 

Sec. 11.61.195. Misconduct involving weap­
ons in the second degree. (a) A person commits 
the crime of misconduct involving weapons in the 
second degree if the person knowingly 

(1) possesses a firearm during the commission of 
an offense under AS 11.71.0lO - 11.71.040; 

(2) violates AS 11.61.200(a)(1) and is within the 
grounds of or on a parking lot immediately adjacent 
to 

(A) a public or private preschool, elementary, ju­
nior high, or secondary school without the permis­
sion of the chief administrative officer of the school 
or district or the designee of the chief administrative 
officer; or 

(B) an entity. other than a private residence, 
licensed 8S a child care facility under AS 47.32 or 
recognized by the federal government for the care of 
children; or 

(3) discharges a firearm at or in the direction of 
(A) a building with reckless disregard for a risk of 

physical injury to a person; or 
(B) a dwelling. 
(b) Misconduct involving weapons in the second 

degree is a class B felony. (§ 10 ch 79 SLA 1992; am 
§ 1 ch 124 SLA 1994; am § 2 ch 130 SLA 1994; am 
§ 1 ch 89 SLA 1997; am § 3 ch 58 SLA 1999; am § 3 
ch 99 SLA 2004; am § 4 ch 57 SLA 2005) 

Sec. 11.61.200. Misconduct involving weap­
ons in the third degree. (a) A person commits the 
crime of misconduct involving weapons in the third 
degree if the person 

0) knowingly possesses a firearm capable of be­
ing concealed on one's person after having been 
convicted of a felony or adjudicated a delinquent 
minor for conduct that would constitute a felony if 
committed by an adult by a court of this state, a 
court of the United States, or a court of another state 
or territory; 

(2) knowingly sells or transfers a firearm capable 
of being concealed on one's person to a person who 
has been convicted of a felony by a court of this state, 
a court of the United States, or a court of another 
state or territory; 

(3) manufactures, possesses, transports, sells, or 
transfers a prohibited weapon; 

(4) knowingly sells or transfers a firearm to an­
other whose physical or mental condition is substan­
tially impaired as a result of the introduction of an 
intoxicating liquor or controlled substance into that 
other person's body; 

(5) removes, covers, alters, or destroys the man­
ufacturer's serial number on a firearm with intent to 
render the firearm untraceable; 

(6) possesses a firearm on which the manufactur_ 
er's serial number has been removed, covered, al­
tered, or destroyed, knowing that the serial number 
has been removed, covered, altered, or destrOYed 
with the intent of rendering the firearm untrace­
able; 

(7) violates AS 11.46.320 and, during the viola_ 
tion, possesses on the person a firearm when the 
person's physical or mental condition is impaired as 
a result of the introduction of an intoxicating liquor 
or controlled substance into the person's body; 

(8) violates AS 11.46.320 or 11.46.330 by entering 
or remaining unlawfully on premises or in a pro­
pelled vehicle in violation of a provision of an order 
issued or filed under AS 18.66.100 - 18.66.180 or 
issued under former AS 25.35.010(b) or 25.35.020 
and, during the violation, possesses on the person a 
defensive weapon or a deadly weapon, other than an 
ordinary pocketknife; 

(9) communicates in person with another in vio­
lation of AS 11.56.740 and, during the communica­
tion, possesses on the person a defensive weapon or 
a deadly weapon, other than an ordinary pocket-. 
knife; 

(10) resides in a dwelling knowing that there is a 
firearm capable of being concealed on one's person Of 

a prohibited weapon in the dwelling if the person 
has been convicted ofa felony by a court of this state, 
a court of the United States, or a court of another 
state or territory, unless the person has written 
authorization to live in a dwelling in which there is 
a concealable weapon described in this paragraph 
from a court of competent jurisdiction or from the 
head of the law enforcement agency of the com.m.u~ 
nity in which the dwelling is located; 

(11) discharges a firearm from a propelIed vehicle 
while the vehicle is being operated in circumstances 
other than described in AS 11.61.190(a)(2); or 

(12) knowingly possesses a firearm that is con­
cealed on the person after having been convicted oca 
felony or adjudicated a delinquent minor for conduct 
that would constitute a felony if committed by an 
adult by a court of this state, a court of the United 
States, or a court of another state or territory. 

(b) It is an affirmative defense to a prosecution 
(1) under (a)(1) of this section that 
(A) the person convicted of the prior offense aD 

which the action is based received a pardon for that 
conviction; 

tB) the underlying conviction upon which the 
action is based has been set aside under AS 
12.55.085 or as a result of post-conviction proceed­
ings; or 

(C) a period of 10 years or more has elapsed 
between the date of the person's unconditional dis­
charge on the prior offense or adjudication of juve­
nile delinquency and the date of the violation of 
(aH 1) of this section, and the prior conviction or 
adjudication of juvenile delinquency did not result 
from a violation of AS 11.41 or of a similar law oCtile 
United States or of another state or territory; 
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(2) under (a)(2) or (10) of this section that 
(A) the person convicted of the prior offense on 

which the action is based received a pardon for that 
conviction; 

(B) the underlying conviction upon which the 
action is based has been set aside under AS 
12.55.085 or as a result of post-conviction proceed­
ings; or 

(C) a period of 10 years or more has elapsed 
between the date of the person's unconditional dis­
charge on the prior offense and the date of the 
violation of (a)(2) or (10) of this section, and the prior 
conviction did not result from a violation of AS 11.41 
or of a similar law of the United States or of another 
state or territory . 

(c) It is an affirmative defense to a prosecution 
under (a)(3) of this section that the manufacture, 
possession, transportation, sale, or transfer of the 

! prohibited weapon was in accordance with registra-
r lion under 26 U.S.C. 5801-5872 (National Firearms 
fAct). 
f (d) It is an affirmative defense to a prosecution 
. under (a)(l1) of this section that the person was 

f
using a firearm while hunting, trapping, or fishing 

. in a manner not prohibited by statute or regulation . 
(e) The provisions of(a)(3) and (11) of this section 

t do not apply to a peace officer acting within the scope 
r and authority of the officer's employment. 

I (0 For purposes of(a)(12) of this section, a firearm 
l on a person is concealed ifit is covered or enclosed in 
r any manner so that an observer cannot determine 
f, that it is a firearm without removing it from that 
f which covers or encloses it or without opening, 
f lifting, or removing that which covers or encloses it . 

A firearm on a person is not concealed if it is 
unloaded and is encased in a closed container de­
signed for transporting firearms. 

(g) It is an affirmative defense to a prosecution 
under (a)(12) of this section that 

(1) either 
(A) the defendant convicted ofthe prior offense on 

which the action is based received a pardon for that 
conviction' 

(B) the' underlying conviction upon which the 
action is based has been set aside under AS 
!~.55.085 or as a result of post-conviction proceed-
~;or -the prior offense on 

ved a pardon for that ~ (C) a period of 10 years or more has elapsed 
bedi tween the date of the defendant's unconditional 
. SCharge on the prior offense or adjudication of 
~Uvenile delinquency and the date of the violation of 
a~12! of this section, and the prior conviction or 
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U m a VIolation of AS 11.41 or of a similar law of the 
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2860 

lUted States or of another state or territory: and 
(2) at the time of possession, the defenda~t was 
(I A) in the defendant's dwelling or on land owned 

or eased by the defendant appurtenant to the dwell­
lllg; Or 

~B). actually engaged in lawful hunting, fishing. 
PPlng, or other lawful outdoor activity that nec-

essarily involves the carrying of a weapon for per­
sonal protection. 

(h) As used in this section, 
(1) "prohibited weapon" means any 
(A) explosive, incendiary, or noxious gas 
(0 mine or device that is designed, made, or 

adapted for the purpose of inflicting serious physical 
injury or death; 

(ii) rocket, other than an emergency flare, having 
a propellant charge of more than four ounces; 

(iii) bomb; or 
(iv) grenade; 
(8) device designed, made, or adapted to muffle 

the report of a firearm; 
(C) firearm that is capable of shooting more than 

one shot automatically, without manual reloading, 
by a single function of the trigger; or 

(D) rifle with a barrel length of less than 16 
inches, shotgun with a barrel length of less than 18 
inches, or firearm made from a rifle or shotgun 
which, as modified, has an overall length of less than 
26 inches; 

(2) "unconditional discharge" has the meaning 
ascribed to it in AS 12.55.185. 

(i) Misconduct involving weapons in the third 
degree is a class C felony. (§ 7 ch 166 SLA 1978; am 
§ 1 ch 63 SLA 1990; am § 1 ch 189 SLA 1990; am 
§§ 4 - 6 ch 59 SLA 1991; am § 3 ch 64 SLA 1991; 
am §§ 11 - 14 ch 79 SLA 1992; am §§ 2, 3 ch 113 
SLA 1994; am § 4 ch 60 SLA 1996; am § 7 ch 64 
SLA 1996; am §§ 1, 2 ch 1 SLA 1998) 

COMMENTARY 

From Senate Journal Supp. No. 47, at 100-02 (June 12. 
1978): 

Misconduct involving weapons in the first de­
gree is the most serious weapons offense in the 
Code and is classified as a class C felony. 

Subsection ta)(1) prohibits felons from possess­
ing firearms capable of being concealed on their 
person. 

Subsection (a)(2) expands existing law by cover­
ing the person who sells or transfers a firearm 
capable of being concealed on the person knowing 
that the transferee has been convicted of a felony. 
The transferor who acts with such knowledge is 
viewed as equally culpable and deserving of iden­
tical punishment as the transferee. 

Subsection (bJ provides an affinnative defense 
to subsections (a)( 1) and (2) that the felon has 
received a pardon. that the prior conviction has 
been set aside, or if a period of five years has 
elapsed from the date of the defendant's uncondi­
tional discharge on the prior felony and the date of 
the possession, sale or transfer of the firearm. 
"Unconditional discharge" is defined in AS 
12.55.185(8) in a manner to insure that the five 
year period does not begin to run until the defen­
dant has completed any probationary period or 
time on parole. 

Subsection (al(31 is new to existing law and is 
patterned after th(' prohibitions found in the Na­
tional Firearms Act. 26 U.S.C ** 5801-5872. Key 



§ 11.61.195 CRIMINAL LAW 202 

cumstances manifesting substantial and unjustifi­
able risk of physical injury to a person or damage to 
property. 

(b) Misconduct involving weapons in the first de­
gree is a class A felony. (§ 10 ch 79 SLA 1992; am § 3 
ch 60 SLA 1996) 

Sec. 11.61.195. Misconduct involving weap­
ons in the second degree. (a) A person commits 
the crime of misconduct involving weapons in the 
second degree if the person knowingly 

0) possesses a firearm during the commission of 
an offense under AS 11.71.010 - 11.71.040; 

(2) violates AS 11.61.200(a)(I) and is within the 
grounds of or on a parking lot immediately adjacent 
to 

(A) a public or private preschool, elementary, ju­
nior high, or secondary school without the permis­
sion of the chief administrative officer of the school 
or district or the designee of the chief administrative 
officer; or 

(B) an entity, other than a private residence, 
licensed as a child care facility under AS 47.32 or 
recognized by the federal government for the care of 
children; or 

(3) discharges a firearm at or in the direction of 
(A) a building with reckless disregard for a risk of 

physical injury to a person; or 
eE) a dwelling. . 
(b) Misconduct involving weapons in the second 

degree is a class B felony. (§ 10 ch 79 SLA 1992; am 
§ 1 ch 124 SLA 1994; am § 2 ch 130 SLA 1994; am 
§ 1 ch 89 SLA 1997; am § 3 ch 58 SLA 1999; am § 3 
ch 99 SLA 2004; am § 4 ch 57 SLA 2005) 

Sec. 11.61.200. Misconduct involving weap­
ons in the third degree. (a) A person commits the 
crime of misconduct involving weapons in the third 
degree if the person 

(1) knowingly possesses a firearm capable of be­
ing concealed on one's person after having been 
convicted of a felony or adjudicated a delinquent 
minor for conduct that would constitute a felony if 
committed by an adult by a court of this state, a 
court of the United States, or a court of another state 
or territory; 

(2) knowingly sells or transfers a firearm capable 
of being concealed on one's person to a person who 
has been convicted ofa felony by a court of this state, 
a court of the United States, or a court of another 
state or territory; 

(::l) manufactures. possesses, transports, sells, or 
transfers a prohibited weapon; 

(4) knowingly sells or transfers a firearm to an­
other whose physical or mental condition is substan­
tially impaired as a result of the introduction of an 
intoxicating liquor or controlled substance into that . 
other person's body; 

(5) removes, covers, alters, or destroys the man­
ufacturer's serial number on a firearm with intent to 
render the fire~rm untraceable; 

(6) possesses a firearm on which the manufactur~ 
er's serial number has been removed, covered, al~ 
tered, or destroyed, knowing that the serial number 
has been removed, covered, altered, or destroyed 
with the intent of rendering the firearm untrace_ 
able; 

(7) violates AS 11.46.320 and, during the viola­
tion, possesses on the person a firearm when the 
person's physical or mental condition is impaired as 
a result of the introduction of an intoxicating liquor 
or controlled substance into the person's body; 

(8) violates AS 11.46.320 or 11.46.330 by entering 
or remaining unlawfully on premises or in a pro­
pelled vehicle in violation of a provision of an order 
issued or filed under AS 18.66.100 - 18.66.180 or 
issued under former AS 25.35.01O(b) or 25.35.020 
and, during the violation, possesses on the person a 
defensive weapon or a deadly weapon, other than an 
ordinary pocketknife; 

(9) communicates in person with another in vio­
lation of AS 11.56.740 and, during the communica. 
tion, possesses on the person a defensive weapon or 
a deadly weapon, other than an ordinary pocket~ . 
knife; 

(10) resides in a dwelling knowing that there is a 
firearm capable of being concealed on one's person or 
a prohibited weapon in the dwelling if the person 
has been convicted ofa felony by a court of this state, 
a court of the United States, or a court of another 
state or territory, unless the person has written 
authorization to live in a dwelling ·in which there is 
a concealable weapon described in this paragraph 
from a court of competent jurisdiction or from the 
head of the law enforcement agency of the cominu~ 
nity in which the dwelling is located; 

(11) discharges a firearm from a propelled vehicle 
while the vehicle is being operated in circumstances 
other than described in AS 11.61.190(a)(2); or 

(12) knowingly possesses a firearm that is con· 
cealed on the person after having been convicted ofa 
felony or adjudicated a delinquent minor for conduct 
that would constitute a felony if committed by an 
adult by a court of this state, a court of the United 
States, or a court of another state or territory. 

(b) It is an affirmative defense to a prosecution.:; 
(1) under (a)(l) of this section that 
(A) the person convicted of the prior offense on 

which the action is based received a pardon for that 
conviction; 

(B) the underlying conviction upon which the 
action is based has been set aside under AS 
12.55.085 or as a result of post-conviction proceed­
ings; or . 

(C) a period of 10 years or more has elapsed 
between the date of the person's unconditional dis­
charge on the prior offense or adjudication of juve­
nile delinquency and the date of the violation of 
(a)(1) of this section, and the prior conviction or 
adjudication of juvenile delinquency did not result 
from a violation of AS 11.41 or of a similar law of the 
United States or of another state or territory; 
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(2) under (a)(2) or (10) of this section that 
(A) the person convicted of the prior offense on 

which the action is based received a pardon for that 
conviction; 

(B) the underlying conviction upon which the 
action is based has been set aside under AS 
12.55.085 or as a result of post-conviction proceed­
ings; or 

(C) a period of 10 years or more has elapsed 
between the date of the person's unconditional dis­
charge on the prior offense and the date of the 
violation of(a)(2) or (10) of this section, and the prior 
conviction did not result from a violation of AS 11.41 
or of a similar law of the United States or of another 
state or territory . 

(c) It is an affirmative defense to a prosecution 
under (a)(3) of this section that the manufacture, 
possession, transportation, sale, or transfer of the 
prohibited weapon was in accordance with registra­
tion under 26 U.S.C. 5801-5872 (National Firearms 
Act). 

(d) It is an affirmative defense to a prosecution 
under (a)(l1) of this section that the person was 
using a firearm while hunting, trapping, or fishing 
in a manner not prohibited by statute or regulation. 

,(e) The provisions of (a)(3) and (11) of this section 
do not apply to a peace officer acting within the scope 
aod authority of the officer's employment. 

(0 For purposes of(a)(12) of this section, a firearm 
on a person is concealed if it is covered or enclosed in 
any manner so that an observer cannot determine 
that it is a firearm without removing it from that 
which covers or encloses it or without opening, 
lifting, or removing that which covers or encloses it. 
A firearm on a person is not concealed if it is 
unloaded and is encased in a closed container de­
signed for transporting firearms. 

(g) It is an affirmative defense to a prosecution 
under (a)(12) of this section that 
• (1) either 

(A) the defendant convicted of the prior offense on 
which the action is based received a pardon for that 
conviction' 

(B) the' underlying conviction upon which the 
action is based has been set aside under AS 
~2.55.085 or as a result of post-conviction proceed­
!.ngB; Of 

··(e) a period of 10 years or more has elapsed 
~:ween the date of the defendant's unconditional 
~charge on the prior offense or adjudication of 
J(llvenile delinquency and the date of the violation of 
a~12) of this section, and the prior conviction or 
~dica.tion of juvenile delinquency did not result 
U . a vIOlation of AS 11.41 or of a similar law of the 

ruted States Or of another state or territory; and 
:(A.(2). ~t the time of possession. the defendant was 

) In the defendant's dwelling or on land owned 
:!:eased by the defendant appurtenant to the dwell­
-r;, Or 

;"CB) . actually engaged in lawful hunting, fishing, 
- PPmg, or other lawful outdoor actIVlty that nec-

essarily involves the carrying of a weapon for per­
sonal protection. 

(h) As used in this section. 
(1) "prohibited weapon" means any 
(A) explosive, incendiary, or noxious gas 
(i) mine or device that is designed, made, or 

adapted for the purpose of inflicting serious physical 
injury or death; 

Oi) rocket, other than an emergency fiare, having 
a propellant charge of more than four ounces; 

(iii) bomb; or 
(iv) grenade; 
(B) device designed, made, or adapted to muffle 

the report of a firearm; 
(C) firearm that is capable of shooting more than 

one shot automatically, without manual reloading, 
by a single function of the trigger; or 

(D) rifte with a barrel length of less than 16 
inches, shotgun with a barrel length of less than 18 
inches, or firearm made from a rifle or shotgun 
which, as modified, has an overall length of less than 
26 inches; 

(2) "unconditional discharge" has the meaning 
ascribed to it in AS 12.55.185. 

(i) Misconduct involving weapons in the third 
degree is a class C felony. (§ 7 ch 166 SLA 1978; am 
§ 1 ch 63 SLA 1990; am § 1 ch 189 SLA 1990; am 
§§ 4 - 6 ch 59 SLA 1991; am § 3 ch 64 SLA 1991; 
am §§ 11 - 14 ch 79 SLA 1992; am §§ 2, 3 ch 113 
SLA 1994; am § 4 ch 60 SLA 1996; am § 7 ch 64 
SLA 1996; am §§ 1, 2 ch 1 SLA 1998) 

COMMENTARY 

From Senate Journal Supp. No. 47, at 100-02 (June 12, 
1978): 

Misconduct involving weapons in the first de­
gree is the most serious weapons offense in the 
Code and is classified as a class C felony. 

Subsection (a)(1) prohibits felons from possess­
ing firearms capable of being concealed on their 
person. 

Subsection (a)(2) expands existing law by cover­
ing the person who sells or transfers a firearm 
capable of being concealed on the person knowing 
that the transferee has been convicted of a felony. 
The transferor who acts with such knowledge is 
viewed as equally culpable and deserving cfiden­
tical punishment as the transferee. 

Subsection (b) provides an affirmative defense 
to subsections (a)(1) and (2) that the felon has 
received a pardon, that the prior conviction has 
been set aside, or if a period of five years has 
elapsed from the date of the defendant's uncondi­
tional discharge on the prior felony and the date of 
the possession, sale or transfer of the firearm. 
"Unconditional discharge" is defined in AS 
12.55.185(8) in a manner to insure that the five 
year period does not begin to run until the defen­
dant has completed any probationary period or 
time on parole. 

Subsection ta)(3) is new to existing law and is 
patterned after the prohibitions found in the Na­
tional Firearms Act, 26 U.S.C §§ 5801-5872. Key 


