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CS FOR HOUSE BILL NO. 408( )
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-SIXTH LEGISLATURE - SECOND SESSION
BY

Offered:
Referred:

Sponsor(s): HOUSE JUDICIARY COMMITTEE

A BILL
FOR AN ACT ENTITLED

"An Act relating to misconduct involving weapons.”
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 11.61.200(b) is amended to read:
(b) The provisions of [IT IS AN AFFIRMATIVE DEFENSE TO A
PROSECUTION]
(1) [UNDER] (a)(1) of this section do not apply to a person if

[THAT]

(A) the person convicted of the prior offense on which the
action is based received a pardon for that conviction;

(B) the underlying conviction upon which the action is based
has been set aside under AS 12.55.085 or as a result of post-conviction
proceedings; or

(C) a period of 10 years or more has ¢lapsed between the date
of the person's unconditional discharge on the prior offense or adjudication of

juvenile delinquency and the date of the violation of (a}(1) of this section, and

-1- CSHB 408( )
New Text Underlined [DELETED TEXT BRACKETED]
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—

the prior conviction or adjudication of juvenile delinquency did not result from

2 a violation of AS 11.41 or of a similar law of the United States or of another
3 state or territory,
4 {2) [UNDER] (a)(2) or (10) of this section do not apply to a person if
5 [THAT] '
6 (A) the person convicted of the prior offense on which the
7 action is based received a pardon for that conviction;
8 (B) the underlying conviction upon which the action is based
9 has been set aside under AS 12.55.085 or as a result of post-conviction
10 proceedings; or
11 (C) a period of 10 years or more has elapsed between the date
12 of the person's unconditional discharge on the prior offense and the date of the
13 violation of (a)(2) or (10) of this section, and the prior conviction did not result
14 from a violation of AS 11.41 or of a similar law of the United States or of
15 another state or territory.
16 ' *Sec.2. AS 11.61.200(a)(12), 11.61.200(f), and 11.61.200(g) are repealed.

CSHB 408( ) 2-
New Text Underlined [(DELETED TEXT BRACKETED]

L
2786




Alaska State Legislature
House Judiciary Committee

Representative Jay Ramras
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Fairbanks, Alaska 99701 : _
Representative Lindsey Holmes

Sponsor Statement
HB408 “An Act relating to misconduct involving weapons”

Under Alaska law, an individual who has been convicted of a felony can carry
hand guns and have their right to bear arms restored by any of three occurrences: (1)
a pardon, (2) the underlying conviction having been set aside under AS 12.55.085, or
{3) by the passage of ten years time from an unconditional discharge.

However, the U.S. Supreme Court in the case of Caron v. U.S., 524 U.S. 308
(1988), ruled that if a person who has been previously convicted of a felony is
prohibited from possessing firearms, in any way, under state law, then they are
prohibited from possessing firearms under federal law. While under state law a
previously convicted ex-felon’s right to possession of firearms is fully restored, there
are still limitations on carrying concealed weapons. Ex-felons can carry concealed on
their own property, while engaged in lawful hunting, fishing, or trapping, or when
engaged in another lawful activity that necessarily involves the carrying of a weapon
for personal protection.

However, the ATF and the FBI are interpreting this Alaska statute to be a
restriction upon possession. Because of this interpretation, Alaskans who under state
law are allowed to possess firearms are being threatened with prosecution for serious
Federal offenses.

This bill addresses the language in AS 11.61.200, Misconduct Involving
Weapons in the Third Degree. AS 11.61.200(a)(12) bars all people convicted of felonies
from caring concealed weapons, while AS 11.61.200(g) sets out exemptions to (a)(12)’s
blanket ban.

The Alaska State Legislature has made its own policy decision about how to
handle the gun rights of ex-felons; however the Federal Government has stripped
Alaska of the right to make its own judgments, excepting an all-or-nothing decision on
gun rights for ex-felons. HB408 is one of many bills that have been drafted in this
legislation session to bring this issue back before the Alaska State Legislature for
consideration.

We appreciate your input and assistance in determining the direction of this

important policy decision.

Representative_Jay_Ramras@legis.state.ak.us
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FISCAL NOTE

Fiscal Note Number:

STATE OF ALASKA
Bifl Version; HB 408

2010 LEGISLATIVE SESSION
{) Publish Date:

Identifier (file name}. HB408-LAW-CRIM-03-08-10 Dept. Affected: Law

Title An Act relating to misconduct involving weapons. RDU CRIMINAL
Component Criminal Justice Litigation

Sponsor Judiciary

Requester Judiciary Component Number 2202

Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

Appropriation
Required Information

OPERATING EXPENDITURES Fy 2011 FY 2011 FY 2012 FY 2013 FY 2014 FY 2015 FY 2016

Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous _
TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0 0.0

[CAPITAL EXPENDITURES [ J il | R i
[CHANGE IN REVENUES ( ) 1 P L ] i i 1

FUND SOURCE _{Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Other interagency Receipts
TOTAL 0.0 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year {(FY2010) cost:

POSITIONS
Full-time
Part-time
Temporary
FNALYSIS: {Attach a separate page if necessary}

HB 4068 proposes amendments to the law relating to misconduct involving weapons in the third degree. It changes the
affirmative defense, for example, to the crime of a felon in possession of a concealable weapon. Under current law it

is an affirmative defense to this charge if the person had received a pardon, the conviction was set aside, or 10 years had
elapsed from the felony conviction and the felony conviction was not a crime against a person. The bill would provide that
the crime of felon in possession of a concealable weapon would not apply to these persons. rather than that the
circumstances give rise to an affirmative defense. Enactment of the bill is not anticipated to fiscally impact the

Department of Law.

Phone 465-5427

Prepared by:  Eileen Donahue  Division Operations Manager

Date/Time 3/8/10 12:20 PM

Division Administrative Services

Date 3/8/2010

Approved by:  Daniel 5. Sullivan, Atterney General
Department of Law

Page 1 of 1

‘Rewsed 11/8:2009 OMB)
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STATE OF ALASKA

2010 LEGISLATIVE SESSION

FISCAL NOTE

Fiscal Note Number:
Bill Version:
() Publish Date:

Identifier {file name). HB408-DPS-AST-03-12-10

Title "An act relating to misconduct involving weapons.”

Sponsor

House Judiciary

Reguester

House Judiciary

Expenditures/Revenues

RDU
Component AST Detachments

Dept. Affected;

Public Safety

Alaska State Troopers

Component Number

{Thousands of Dollars)

2325

Note: Amounts dg not include inflation unless otherwise noted below.

Appropriation
Required

Information

OPERATING EXPENDITURES

FY 2011

FY 2011

FY 2012

FY 2013

FY 2014

FY 2015

FY 2016

Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING

0.0

|CAPITAL EXPENDITURES

[CHANGE IN REVENUES (

FUND SOURCE

{Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health
Other Interagency Receipts

TOTAL

0.0

0.0

0.0

0.0

0.0

0.0

0.0

Estimate of any current year (FY2010) cost:

POSITIONS

0.0

Full-time
Part-time
Temporary

ANALYSIS: {Attach a separate page if necessary)
This legislation would amend AS 11.61.200(b) and repeal (f) and (g), (misconduct involving weapons in the third degree}.
This bill changes language from one that currently provides an affirmative defense to prosecution, to one that states this

statue "does not apply” if certain qualifiers exist.

Passage of this legislation will have no fiscal impact on the department.

Prepared by:  Lt. Rodney Dial

Division Alaska State Troopers

Approved by:  Joseph Masters, Commissioner

Department of Public Safety

{Revised 11472009 OMB}

Phone 907-247-4480

DatefTime 3/12/10 10:50 AM
Date 3/12/2010

Page 1 of 1
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NATIONAL RIFLE ASSOCIATION OF AMERICA
INSTITUTE FOR LEGISLATIVE ACTION
555 CAPITOL MALL, SUITE 625
SACRAMENTO, CALIFORNIA 95814
016/446-2455 PHONE 916/448-7469 FAX

STATE & LOCAL AFFAIRS DIVISION
BRIAN JUDY, ALASKA STATE LIAISON

March 11, 2010

Background Information
House Bill 408
Restoration of Firearm Rights in Alaska

e Under Alaska State law, a person who has been convicted of a felony is NOT prohibited from
possessing a rifle or shotgun. In effect, the person’s right to possess such a firearm is restored by
operation of law upon the person’s release from incarceration.

e Under Alaska State law, a person who has been convicted of a felony IS prohibited from possessing
a firearm capable of being concealed on one’s person (Alaska Stat. § 11.61.200(a)(1)) and,
separately, IS prohibited from possessing a firearm that is actually concealed on the person (Alaska

Stat. § 11.61.200(2)(12)).

¢ Alaska State law also provides, however, for an “affirmative defense” to a prosecution under either
the felon-in-possession-of-a-concealable-firearm statute or the felon-in-possession-of-a-concealed-
firearm statute if the person’s civil rights have been restored as follows:

(1) For possession of firearms capable of being concealed, if the person has received a pardon or
if the conviction has been set aside or if a period of ten years or more has elapsed since the
date of the person’s unconditional discharge (Alaska Stat. § 11.61.200(b)); and

(2) For possession of firearms that are actually concealed, if the person has received a pardon or
if the conviction has been set aside or if a period of ten years or more has elapsed since the
date of the person’s unconditional discharge. The restoration of the right to possess a
concealed firearm is further limited, however, to the following circumstances: in the person’s
dwelling, on land owned or leased by the person appurtenant to the dwelling or while the
person is actually engaged in lawful hunting, fishing, trapping or other lawful outdoor activity
that necessarily involves the carrying of a weapon for personal protection (Alaska Stat. §
11.61.200(g)).
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® Further, it is important to note that under Alaska State law, restoration, by operation of law after the
passage of time, of the right to possess either a firearm that is capable of being concealed or a firearm
that actually is concealed is limited to persons who were NOT convicted of an offense against the

person (Alaska Stat § 11.41).

® [t is also important to note that under Alaska State law, the rights to vote (and, as a qualified voter,
to hold public office) and to serve on a jury are lost upon conviction of a felony but automatically
restored, by operation of law, immediately upon the person’s unconditional discharge (Alaska Stat. §§

09.20.020; 15.05.030(a); 33.30.241).

e Under Federal law, a person who has been convicted of a “crime punishable by imprisonment for a
term exceeding one year” may not possess a firearm (18 USC § 922(g)).

® Federal law also provides, however, that “any conviction which has been expunged, or set aside or
for which a person has been pardoned or has had civil rights restored shall not be considered a
conviction... UNLESS such pardon, expungement, or restoration of civil rights expressly provides that
the person may not...possess firearms™ (18 USC § 921(a)(20)).

® [n the case of Caron v. United States (524 U.S. 308 (1998)), the Supreme Court of the United
States:
(1) Found that “nothing in the text of §921(a)(20) requires a case-by-case decision to restore civil
rights™ so restoration of such rights by operation of law is sufficient; and
(2) Interpreted the aforementioned “unless clause” found in 18 USC § 921 (a)(20). The Court
held that an “all-or-nothing” test must be applied and that “a state weapons ‘limitation’
activates the uniform ban on possessing any firearm at all.” In other words, a state must
completely restore "all" of a person's rights and treat the person whose rights have been
restored in the same manner that other law-abiding citizens are treated. If a person does not
have "all" rights restored by the state then, for the purpose of federal law, the person has no
rights. Subsequent cases have held that complete restoration of “all” rights includes, not only
ALL firearm rights, but also the rights to vote, hold public office and serve on a jury.

¢ Alaska State law contains two “limitations” on persons who have had their right to possess firearms
otherwise restored that are not imposed on persons who have never lost their rights and which,
therefore, activate the federal ban on possessing any firearm at all:

(1) A person whose right to possess firearms has been otherwise restored can not possess a
firearm concealed outside their dwelling, property or while engaged in a lawful outdoor
activity (Alaska Stat. § 11.61.200(g)(2); and

(2) A person whose right to possess firearms has been otherwise restored would be in the position
of having to raise an affirmative defense to a charge of cither possessing a concealable firearm
(Alaska Stat. § 11.61.200(b)) or carrying a firearm concealed (Alaska Stat. § 11.61.200(g)),
while a person who never lost his or her rights cannot be charged with such a crime
whatsoever.

¢ Unless the Alaska State Legislature amends existing law to modify these two limitations. the
existing policy of the State of Alaska to allow for the restoration of firearm rights cannot be
implemented without impacted persons being subject to felony prosecution under Federal law.
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Opinion of the Court

NOTICE: This opinion is subject to formal revision before publication in
the pretiminary print of the United States Reports. Reoders are
requested to notify the Reporter of Decisions, Supreme Court of the
United States, Washington, D. C. 20543, of any typographical or other
formal errors, in order that corrections may be made before the
preliminary print goes to press.

SUPREME COURT OF THE UNITED STATES

No. 97—6270

GERALD R. CARON, PETITIONER v. UNITED STATES

Page ! of 5

Search Cornetl

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE FIRST CIRCUIT

[June 22, 1998]

Justice Kennedy delivered the opinion of the Court.

Under federal law, a person convicted of a crime punishable by more than one year in prison
may not possess any firearm. 18 U.5.C. § 922(g}(1). If be has three violent felony convictions
and violates the statute, he must receive an enhanced sentence. §924(e). A previous
conviction is a predicate for neither the substantive affense nor the sentence enhancement
if the offender has had his civil rights restored, “unless such ... restoration of civil rights
expressty provides that the person may not ... possess ... firearms." §921(a)(20). This is the
so-called “unless clause” we now must interpret. As the ellipses suggest, the statute is more
complex, but the phrase as quoted presents the issue for our decision.

The parties, reflecting a similar division among various Courts of Appeals, disagree over the
interpretation of the unless clause in the following circumstance, What if the State restoring
the offender’s rights forbids possession of some firearms, say pistols, but not others, say

27 O@ttp://www law.cornell.edu/supct/html/97-6270.20 . himl
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Caron v. United States, 524 U.S. 308 (1998)

rifles? In one sense, he “may not ... possess ... firearms” under the unless clause because the
ban on specified weapons is a ban on “firearms.” In another sense, he can possess firearms
under the unless clause because the state ban is not absolute. Compare, e.g., United States
v. Estrella, 104 F.3d 3, 8 (CA1) (adopting former reading), cert. denied, 521 U.5. __ {1997)
and United States v. Driscoll, 970 F.2d 1472, 14801481 (CA6 1992} {same}, cert. denied,
506 U S. 1083 (1993}, with United States v. Qualls, __ F.3d __, No. 93-50378, 1998 WL

. 149393, *2 (CA9, Apr. 2, 1998) (en banc) (intermediate position), and United States v.
Shoemaker, 2 F.3d 53, 55-56 (CA4 1993) (same), cert. denied, 510 U.5. 1047 (1994).

The Government contends the class of criminals who “may not ... possess ... firearms”
includes those forbidden to have some guns but not others, On this reading, the restoration
of rights is of no effect here, the previous offenses are chargeable, and petitioner’s sentence
must be enhanced. On appeal, the Government’s position prevailed in the Court of Appeals
for the First Circuit, and we now affirm its judgment.

Petitioner Gerald Caron has an extensive criminal record, incluging felonies. In
Massachusetts state court, he was convicted in 1958 of attempted breaking and entering at
night and, in 1959 and 1963, of breaking and entering at night. in California state court, he
was convicted in 1970 of assault with intent to commit murder and attempted murder.

In July 1993, petitioner walked into the home of Walter Mitler, carrying a semiautomatic
rifle. He threatened Miller, brandished the rifle in his face, and pointed it at his wife, his
daughters, and his 3-year-old grandson. Police officers disarmed and arrested petitioner.

In September 1993, a federal agent called on petitioner at home to determine if he had
other unlawful firearms. Petitioner said he had only flintlock or other antique weapons (not
forbidden by law) and owned no conventional firearms. Federal law, the agent told him,
forbade his possession of firearms and was not superseded by state law. In December 1993,
agents executed a search warrant at petitioner’s house, seizing six nfles and shotguns and
6,823 rounds of ammunition.

A federal jury convicted petitioner of four counts of possessing a firearm or ammunition
after having been convicted of a serious offense, See 18 U.S5.C. § 922(g){1). The District
Court enhanced his sentence because he was at least a three-time violent felon, based on his
one California and three Massachusetts convictions. See §924(e), Petitioner claimed the
Court should not have counted his Massachusetts convictions because his civil rights had been
restored by operation of Massachusetts law. Massachusetts law allowed petitioner to possess
rifles or shotguns, as he had the necessary firearm permit and his felony convictions were
more than five years old. Mass. Gen. Laws §§140:123, 140:1298, 140:129C (1996). The law
forbade him to possess handguns outside his home or business. See §8140:121, 140:131,
269:10.

At first, the District Court rejected the claim that Massachusetts had restored petitioner's
civil rights. It held civil rights had to be restored by an offender-specific action rather than
by operation of law. The First Circuit disagreed, vacating the sentence and remanding the
case. United States v. Caron, 77 F.3d 1, 2, 6 {1996) (en banc}. We denied certiorari. 518 U.S.
1027 (1996). On remand, the District Court, interpreting the unless clause of the federal
statute, disregarded the Massachusetts convictions. It ruled Massachusetts law did not forbid
petitioner’s possession of firearms because he could possess rifles. 941 F. Supp. 238, 251—
254 (Mass. 1996). Though Massachusetts restricted petitioner's right to carry a handgun, the
District Court considered the restriction irrelevant because his case involved rifles and
shotguns. See ibid. The First Circuit reversed, counting the convictions because petitioner
remained subject to significant firearms restrictions. We granted certiorari. 522 U.5. ___
(1998).

Il

A federal statute forbids possession of firearms by those convicted of serious offenses. An
abbreviated version of the statute is as follows:

21 Sudtp:/iwww.law.cornell.edw/supet/htm1/97-6270.Z0. html
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Caron v. United States, 524 U.S. 308 (1998) Page 3 of 5

“It shall be unlawful for any person-

“(1) who has been convicted in any court of, a crime punishable by imprisonment for a term
exceeding one year;

“to ship or transport in interstate or foreign commerce, or possess in or affecting commerce,
any firearm or ammunition; or to receive any firearm or ammunition which has been shipped
or transported in interstate or foreign commerce.” 18 U.5.C. § 922(g}.

Three-time viclent felons who violate §922(g) face enhanced sentences of at least 15 years’
imprisonment, §924(e)(1). “Violent felony” is defined to include burglary and other crimes
creating a serious risk of physical injury. §924(e)(2)(B}(ii). This term includes petiticner’s
previous offenses discussed above.

Not all viclent felony convictions, however, count for purposes of §922(g} or §924(e). Until
1986, federal law alone determined whether a state conviction counted, regardless of
whether the State had expunged the conviction. Dickerson v. New Banner Institute, Inc., 460
U.S. 103, 119-122 (1983). Congress modified this aspect of Dickerson by adopting the

following language:

“What constitutes a conviction of such a crime shall be determined in accordance with the
law of the jurisdiction in which the proceedings were held. Any conviction which has been
expunged, or set aside or for which a person has been pardoned or has had civil rights
restored shall not be considered a conviction for purposes of this chapter, untess such
pardon, expungement, or restoration of civil rights expressly provides that the person may
not ship, transport, possess, or receive firearms."” §921(a){20}.

The first sentence and the first clause of the second sentence define convictions, pardons,
expungements, and restorations of civil rights by reference to the law of the convicting
jurisdiction. See Beecham v. United States, 511 L1.5. 368, 371 (1994).

Aside from the unless clause, the parties agree Massachusetts law has restored petitioner’'s
civil rights. As for the unless clause, state law permits him to possess rifles and shotguns but
forbids him to possess handguns outside his home or business. The question presented is
whether the handgun restriction activates the unless clause, making the convictions count
under federal law.

We note these preliminary points. First, Massachusetts restored petitioner’s civil rights by
operation of law rather than by pardon or the like. This fact makes no difference. Nothing in
the text of §921(a)(20) requires a case-by-case decision to restore civil rights to this
particular offender. While the term “pardon” connotes a case-by-case determination,
“restoration of civil rights” does not. Massachusetts has chosen a broad rule to govern this
situation, and federal law gives effect to its rule. All Courts of Appeals to address the point
agree. See Caron, 77 F.3d, at Z; McGrath v. United States, 60 F.3d 1005, 1008 (CAZ 1995},
cert. denied, 316 U.5. 1121 (1996); United States v. Hall, 20 F.3d 1066, 1068—1069 {CA10
1994); United States v. Glaser, 14 F.3d 1213, 1218 (CA7 1994); United States v. Thomas, 991
F.2d 206, 212—-213 {CAS), cert. denied, 518 1.5, 1014 (1993); United States v. Dahms, 938
F.2d 131, 133—134 (CA% 1991); United States v. Essick, 935 F.2d 28, 30—31 (CA4 1991);
United States v. Cassidy, 899 F.2d 5343, 550, and n. 14 (CA6 1990).

Second, the District Court ruled, and petitioner urges here, that the unless clause allows an
offender to possess what state law permits him to possess, and nothing more. Here,
petitioner’s shotguns and rifles were permitted by state law, so, under their theory, the
weapons would not be covered by the unless clause. While we do not dispute the common
sense of this approach, the words of the statute do not permit it, The unless clause is
activated if a restoration of civil rights “expressly provides that the person may not ...
possess ... firearms.” 18 U.S.C. § 921(a}{20). Either the restorations forbade possession of
“firearms” and the convictions count for all purposes, or they did not and the convictions
count not at all. The unless clause looks to the terms of the past restorations alone and does

2T HMhtp:/iwww.law.cornell.edu/supct/htm1/97-6270.ZO.htm! 3/2/2010




Caron v. United States, 524 U.S. 308 (1998)

not refer to the weapons at issue in the present case. So if the Massachusetts convictions
count for some purposes, they count for all and bar possession of all guns.

I

The phrase “may not ... possess ... firearms,” then, must be interpreted under either of what
the parties call the two “ali-or-nothing” approaches. Either it applies when the State forbids
one or more types of firearms, as the Government contends; or it does not apply if state law
permits one or more types of firearms, regardless of the one possessed in the particular
case.

Under the Government’s approach, a state weapons limitation on an offender activates the
uniform federal ban on possessing any firearms at all. This is so even if the guns the offender
possessed were ones the State permitted him to have. The State has singled out the offender
as more dangerous than law-abiding citizens, and federal law uses this determination to

impose its own broader stricture,

Although either reading creates incongruities, petitioner's approach yields results contrary to
a likely, and rational, congressional policy. If permission to possess one firearm entailed
permission to possess all, then state permission to have a pistol would allow possession of an
assault weapon as well. Under this view, if petitioner, in viglation of state law, had
possessed a handgun, the unless clause would still not apply because he could have
possessed a rifle. Not only would this strange result be inconsistent with any conceivable
federal policy, but it also would arise often enough to impair the working of the federal
statute. Massachusetts, in this case, and some 15 other States choose to restore civil rights
while restricting firearm rights in part. The permissive reading would make these partial
restrictions a nullity under federal law, indeed in the egregious cases with the most
dangerous weapons. Congress cannot have intended this bizarre result.

Under petitioner’s all-or-nothing argument, federal law would forbid only a subset of
activities already criminal under state law. This limitation would contradict the intent of
Congress. In Congress’ view, existing state laws “provide less than positive assurance that
the person in question no longer poses an unacceptable risk of dangerousness.” Dickerson,
460 U.S., at 120, Congress meant to keep guns away from all offenders who, the Federal
Government feared, might cause harm, even if those persons were not deemed dangerous by
States. See id., at 119. if federal law is to provide the missing “positive assurance,” it must
reach primary conduct not covered by state law. The need for this caution is borne out by
petitioner’s rifle attack on the Miller family, in which petitioner used a gun permitted by
state law. Any other result would reduce federal law to a sentence enhancement for some
state-law violations, a result inconsistent with the congressional intent we recognized in
Dickerson. Permission to possess one gun cannot mean permission to possess all.

Congress responded to our ruling in Dickerson by providing that the law of the State of
conviction, not federal law, determines the restoration of civil rights as a rule. While state
law is the source of law for restorations of other civil rights, however, it does not follow that
state law alse controls the unless clause. Under the Government's approach, with which we
agree, the federal policy still governs the interpretation of the unless clause. We see nothing
contradictory in this analysis. Restoration of the right to vote, the right to hold office, and
the right to sit on a jury turns on so many complexities and nuvances that state law is the
most convenient source for definition. As to the possession of weapons, however, the
Federal Government has an interest in a single, national, protective policy, broader than
required by state law. Petitioner's approach would undermine this protective purpose.

As a final matter, petitioner says his reading is required by the rule of lenity, but his
argument is unavailing. The rule of lenity is not invoked by a grammatical possibility. It does
not apply if the ambiguous reading relied on is an implausible reading of the congressional
purpose. See United States v. Shabani, 513 U.S, 10, 17 {1994) (requiring use of traditional
tools of statutory construction to resolve ambiguities before resorting to the rule of lenity).
For the reasons we have explained, petitioner’s reading is not plausible enough to satisfy this
condition.

21 Statp:/iwww.law.cornell.edw/supct/html/97-6270.Z0O html
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Caron v. United States, 524 U).S. 308 (1998) Page 5of 5

In sum, Massachusetts treats petitioner as too dangerous to trust with handguns, though it
accords this right to law-abiding citizens. Federal law uses this state finding of
dangerousness in forbidding petitioner to have any guns. The judgment of the Court of

Appeals is

21 Swtp://www.law.cornell.edw/supct/htm1/97-6270.ZO html 3/2/2010
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STATE of Alaska, DEPARTMENT QF PUBLIC
SAFETY, Appellee.
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Background: Applicant sought judicial review of
decision by Department of Public Safety to revoke
pemmit to camry concealed handgun and to deny
application to remew permit. The Superior Court,
Third Judicial District, Anchorage, Sharon L
Gleason, ., affirmed, and applicant appealed.

Holdings: The Supreme Court held that:

(1) applicant was not eligible for permit to carry
concealed weapon under state law, and

{2) federal statute prohibiting possession of firearm
by convicted felon did not render applicant whose
prior felony conviction was pardoned ineligible for
permit to carry concealed weapon.

Affirmed.
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1;[ Statutes 361 8 219(1)
361 Statutes

361V1 Construction and Operation
361 VI(A) General Rules of Construction
361k212 Extrinsic Aids to Construction
361k219 Executive Construction
361k219(]) k. In General. Most
Cited Cases :
When state and federal statutes do not involve

substantial expertise by an administrative agency, in
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construing these statutes on an edministrative appeal,
the court will apply its independent judgment in
determining their meaning, adopting the rule that is
most persvasive in light of precedent, reason, and

policy.

[21 Weapons 406 e 12

406 Weapons
406kS Carrying Weapons
406k12 k. Licenses or Permits. Most Cited
Cases

Applicant whose prior felony conviction was
pardoned by governor would not have affimative

" defense to unlawful possession of firearm by

convicted fefon, and thus, applicant was not eligible
for permit to carry concealed weapon under state law,
in that he would be subject to criminal liability if he
carried concealed handgun in any place outside his
dwelling or land appurtenant to dwelling or carmied
bandgun while not engaged in lawful hunting, fishing
or trapping, or other Ilawful activity. AS

11.61.200(a)(12), (e )}(2XA, B).

[3]1 Weapons 406 e 12

406 Weapons _
406K3 Carrying Weapons:
406ki2 k. Licenses or Permits. Most Cited
Cases

Federal statute prohibiting possession of firearm by
convicted felon did not render applicant whose prior
felony conviction was pardoned by governor
ineligible for permit to carry concealed weapon, in
that pardon did not expressly state that applicant
could not ship, transport, possess or receive fircarms.

18USCA. §8§9271, 922(z)1).
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Timothy W. Terrell, Assistant Attorney General,
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Before: BRYNER, Chief Justice, MATTHEWS,

EASTAUGH, FABE, and CARPENETI, Justices.

OPINION

PER CURIAM.

Joseph R. Gabrielle appeals the Alaska Department
of Public Safety's refusal to renew his permit to cany
a concealed handgun as well as the depariment's
decision to revoke his existing pemmit, The
department concluded that Gabrielle was ineligible
for a permit because he was convicted of a felony in
1983 and Alaska law forbids a felon to carry a
concealed handgun. Gabriclle, who received a
gubernatorial pardon in 1993, argues that he is
entitfed to a permit because the plain language of the
licensing statute does not prohibit a felon from
obtaining a permit, and because he has an affirmative
defense to criminal liability. Because the legislature
intended to bar felons from obtaining concealed
handgun permits, and because it would be futile to
issue Gabrielle a permit to carry a concealed handgun.
that would not give him the right to carry a concealed
handgun beyond that which is available to all
citizens, we affirm the department's decision.

*814 We have considered each of appellant's
arguments and points on appeal. The record fully
supperts the Memorandum Decision on Appeal
entered by Superior Court Judge Sharon L. Gleason,
which we a%(;ft as the opinion of this court. It is set
forth below. :

FNI. We have edited the superior courts

decision to conform to our technical rules.
APPENDIX

IN THE SUPERIOR COURT FOR THE STATE
OF ALASKA

THIRD JUDICIAL DISTRICT AT
ANCHORAGE

JOSEPH R. GABRIELLE, Appellant.

Page 2

¥5.

STATE OF ALASKA, DEPARTMENT OF PUBLIC
SAFETY, Appellee.

Case No. 3AN-03-07244 Cl1
MEMORANDUM DECISION ON APPEAL

This is an appeal from a decision of the Department
of Public Safety (DPS), which revoked Mr.
Gabrielle's concealed handgun permit and refused to
renew it. For the reasons set forth below, the decision
of the Department is AFFIRMED,

Facts and Proceedings

In January 2003, the Alaska State Troopers Division
of DPS revoked Mr. Gabrielle's concealed handgun
permit and refused to renew the permit because Mr.
Gabrielle had been convicted of two felonies in the
carly 1980's. The State Troopers took this action even
though Mr. Gabriclle had received a pardon from
Governor Hickel for the felony convictions in
October 1993. Mr. Gabrielle appealed the Troopers'
decision to the Commissioner of the Department of
Public Safety in February 2003. On March 7, 2003,
the Commissioner issued a letter denying  that
administrative appeal, and indicated that based on
DPS's interpretation of the applicable statutes,
specifically AS 11.61.200(a)}(12) and (g), pardoned
felons were precluded from obtaining handgun
permits. The Commissioner's letter indicated that it
“is a final administrative decision” and that M.
Gabrielle could “seek judicial review of this decision
under AS 44.62.560-44,62.570 within 30 days of
receipt of this letter.” The record reflects that Mr.
Gabrielle received the letter on March 12, 2003,

On March 22, 2003, Mr. Gabrielle submitted a
request for reconsideration to the Commissioner of
DPS, On April 29, 2003, the Deputy Cotumissionet
summarily denied the request, indicating that “there
is no process for administrative ‘reconsideration’ of
denial of an appeal.”

~ On May 5, 2003, Mr. Gabrielle filed this appeal.

1. Is Mr. Gabrielle “eligible to own or possess a
handgun under the laws of this state”?

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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Alaska Statute 18.65.705 lists several requirements

for a person to be qualified to receive and hold a
permit to carry a concealed handgun, The parties
dispute whether Mr. Gabrielle meets one of those
requiremenis-whether he “is eligible to own or
possess a handpun under the laws of this state and
under federal law.” ™2 The State argues that Mr.
Gabrielle is not eligible under either state or federal
law to possess a handgun, and this statufory
subsection therefore precludes the issuance of the
permit to Mr. Gabrielle.

EN2. AS 18.65.705(2).

[1] The state and federal statutes regulating
possession and ownership of handgums do pot involve
substantial agency expertise. Accordingly, in
construing these statutes in this administrative appeal,
this court will apply its independent judgment in
determining their meaning, adopting the rule that is
most persuasive in light of precedent, reason, and
policy. B2 ' '

FN3. Alveska Pipeline Sery. Co. v
DeShong, 77 P.3d 1227, 1231 (Alaska 2003)

(citation omitted).

[2] Turning first to state law, the State argues that

pursuant to A8 11.61.200{2)12), Mr. Gabrielle is
precluded from possessing a handgun. This statute
provides that a person*815 commits the crime of
misconduct involving weapons in the third degree if
the person “kmowingly possesses a firearm that is
concealed on the person after having been convicted
of a felony....”

The parties dispute whether AS_}1.61.200(s}, which
establishes an affirmative defense to this statutory
provision, operates ta allow Mr. Gabrielle to possess

2 handgun. AS 11.6]1.200{g) provides:

it is an affimative defense to a prosecution under
(a)(12) of this section that

(1) either
(A} the defendant convicted of the prior offense on

which the action is based received a pardon for that
conviction, -

Qoz5/035

Page 3

(B) the underlying conviction upon which the
action is based has been set aside under AS
1255085 or as a result of post-conviction
proceedings; or

(C) a period of ten years or more has elapsed
between the date of the defendant’s unconditionsl
discharge on the prior offense ... and the date of the
violation of {(a){12) of this section, and the prior
conviction ... did not result from a viclation of AS
11.41...; and

(2) at the time of possession, the defendant was

(A) in the defendant's dwelling or on land owned
or leased by the defendant appurtenant to the

dwelling; or

(B) actually engaged in lawfil hunting, fishing,
trapping, or other lawful outdoor activity that
necessarily involves the carrying of a weapon for
personal protection.

(Emphasis added).

Mr. Gabrielle asserts that as a result of his pardon, he
has an affirmative defense te a prosecution under
(2)(12), and is thus eligible to possess a concealed
handgun under state law. The State argues that the
sffirmative defense in subsection (g) requires not
only that Mr. Gabrielle receive a pardon or qualify
under either of the other two components of
subsection (g)(1), but that he must also meet the
requirements of subsection (g){2), which limits the
places where the concealed handgun may be
possessed as 2 precondition to this affirmative
defense. In response to this argument, Mr. Gabrielle
asserts that subsection (2) of the statute only medifies
subsection (IXC), and is not an additional
requirement for a person who has been pardoned who
falls within subsection (1){(A).

The State's reading is consistent with fundamental
principles of statutory construction. Te be entitled to
the affimative defense under AS 11.61.200 a
criminal defendant would need to establish at least
cne of the components of subsection (I} and one of
the components of subsection (2).

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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Alaska Statute 18.65.705 lists several requirements
for a person to be qualified to receive and hold a
permit to cary a concealed handgun, The parties
dispute whether Mr. Gabrielle meets one of those
requirements-whether he “is eligible to own or
possess a handgun under the laws of this state and
under federal law.” ™2 The State argues that Mr.
Gabrielle is not eligible under either state or federal
law to possess a handgun, and this statutory
subsection therefore precludes the issuance of the
permit to Mr. Gabrielle.

FN2. AS 18.65.705(2).

f1] The state and federal statutes regulating
possession and ownership of handguns do not involve
substantial agency expertise. Accordingly, in
construing these statites in this administrative appeal,
this court will apply its independent judgment in
determining their meaning, adopting the rule that is
most persuasive in light of precedent, reason, and
policy B ‘ ‘

FN3. Alveska Pipeline Serv. Co. v.

DeShong, 77 P.3d 1227, 1231 (Alaska 2003) -

(citation omitted).

[2) Tuming first to state law, the State argues that -A

pursuant to AS 1].61.200(a¥12), Mr. Gabrielle is
precluded from possessing a handgun. This statute
provides that a person*815 commits the crime of
misconduct involving weapons in the third degres if
the person “knowingly possesses a fircarm that is
concealed on the person after having been convicted
of a felony,...”

The parties dispute whether AS_11.61.200(g), which
establishes an affirmative defense to this statutory
provision, operates to allow Mr. Gabrielle to possess

a handgun, AS 1].61.200(g) provides:

Ii is an affirmative defense to a prosecution under
(a}(12) of this section that

(1) either
(A) the defendant convicted of the prior offense on

which the action is based received a pardon for that
conviction; .

Page 3

(B) the underlying conviction upon which the
action is based has been set aside under AS
1255085 or as & result of post-conviction
praceedings; or

(C) a period of ten years or more has elapsed
between the date of the defendant's unconditional
discharge on the prior offense ... and the date of the
violation of (a)(12) of this section, and the prior
conviction ... did not result from a violation of AS
1141...; and

(2) at the time of possession, the defendant was

(A) in the defendant's dwelling or on land owned
or leased by the defendant appurtenant to the

dwelling; or

(B} actually engaged in lawful hunting, fishing,
trapping, or other lawful outdoor activity that
necessarily involves the carrying of a weapon for
personal protection.

(Emphasis added).

Mr. Gabrielle asserts that as a result of his pardon, he
has an affirmative defense to a prosecution under
(2)(12), and Is thus eligible to possess a concealed
handgun under state law. The State argues that the
affirmative defense in subsection (g) requires not
only that Mr. Gabrielle receive a pardon or qualify
under efther of the other two componenis of
subsection (g)(1), but that he must also meet the
requirements of subsection (g)(2), which limits the
places where the concealed handgun may be
possessed as a precondition to this affirmative
defense. Tn response to this argument, Mr. Gabrielle
asserts that subsection (2) of the statute only modifies
subsection (1XC), and is not an additional
requirement for a person who has been pardoned who

falls within subsection (1)(A).

The State's reading is consistent with fundamental
principles of statutory construction. To be entitled to
the affirmative defense under 11.61.200(g), a
criminal defendant would need to establish at least
one of the components of subsection (1) and one of
the components of subsection (2).

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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The State then notes that AS 11.61.220(b)(1) and (2)

permits all citizens to carry a concealed weapon in
the same two circumstances specified in AS

11.61.200(g¥2)F  Therefore, as the State
correctly notes, “the net result of the statutory scheme
is that a pardoned felon can only camry 2 concealed
handgun in those situations where an ordinary citizen
would be able to carry a concealed handgun without a
permit.”

FN4, [This reference is to a prior version of
AS. _1161.220. Following both the
department’s revocation and the superior
court's decision, the statute was amended in
ways not relevant here. ]

Under the statutory scheme, a pardoned felon could
be prosecuted under AS 11.61.200(a¥12) for
misconduct involving weapons in the third degree if
the individual possessed a concealed firearm at any
place other than the two statutory exceptions set out

in AS 11.6].200(2)(2)(A} and (B). And, unlike a
prosecution under A§ 11.6]1.220{a)(1) for fifth degree

‘miscopduct, it would not be a valid affirmative

defense to a prosecution for violation of AS
11.61.200()(12)} that the individual was the holder of
a valid permit to carry a concealed handgun B

ENS. See former AS 11.61.220(b)3).

And yet, as a pardoned felon, Mr. Gabriclle is
eligible to own or possess a concealed handgun in at
least some locations within the state-within his
dweiling and while hunting and undertaking other
specified outdoor activities. Moreover, as a pardoned
felon, he cannot be prosecuted for violation of

*816AS 11.61.200(a)(1) for “knowin &gpossessmg a

firearm capable of being concealed.”

FN6. SeeAS 11.61.200(b)(1XA).

Harmonizing these different statutory provisions is a
somewhat tortured process from any perspective. But
resolution of these provisions is best determined, in
this court's view, by assessing the consequences of
issuing a concealed handgun permit to Mr. Gabrielle.
Under the statutory scheme, possession of such a
permit would constitute an affirmative defense to one
of the bases for misconduct involving weapons in the
fith degree. Under AS 11.61.220(a)(1), a person

commits the crime of misconduct involving weapons

Page 4

in the fifth degree if the person “knowingly possesses
a deadly weapon ... that is concealed on the person,”
Under AS 11.61.220(b¥3), it is an affirmative
defense to the prosecution for that crime that the
person was “the holder of a valid permit to carry a
concealed handgun.” However, possession of the
permit would not constitute a valid affirmative
defense to a prosecution for misconduct involving
weapons in the third degree based on a pardoned
felon's lmowing possession of a concealed firearm
under AS 11.61200a¥12). And, as the State
correctly notes, a pardoned felon has the same
affirmative defenses as any other citizen to
prosecution for weapons violations if, at the time of
possession, the defendant was at his dwelling or
actually engaged in lawful hunting, fishing, tapping,
or other lawful outdoor activity that necessarily
involved the camrying of a weapon for personal
protection. In cffect, the fifth degree misconduct
weapons charge is a lesser-included offense to the
third degree charge for pardoned feloms, but the
affinmative defense of a permit is not available to
pardored felons in a prosecution under the third

degree charge.

Accordingly, issuance of a concealed handgun permit
to Mr. Gabrielle would serve mo lawful purpose since
such a permit could not serve as an affirmative
defense to a prosecution under AS 11.61.200(a)12).
Therefore, the court finds that Mr. Gabrielie should
not be considered “eligible to own or possess a
handgun under the laws of this state.” ™! Since such
ehg;blhty is one of the necessary quahﬁcanons for
issuance of a concealed handgun permit™® DPS's
revocation of the permit and denial of the permit
rencwal was appropriate. Moreover, such a result is
consistent with the legislative history regarding the
concealed handgun permitting laws.

EN7. AS 18.65.705(2).

FN8. SeeAS 18.65.705,

FN9. See Sen. Green, Sponsor Statement for
Senate Bill 141, 20th Leg., ist Sess. {(April
23, 1997) (noting the bill was intended to
“make clear that no felon, even a non-
violent felon, would ever be able to apply
for a concealed carry permit™).

2. Mr. Gabrielle is not precluded from owning and

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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possessing a handgun under federal law.

[3] The State also asserts that Mr. Gabrielle cannot be
issued a concealed carry permit because he is
ineligible to own and possess a handgun under
federal law. 18 U.S.C. § 922(p¥1) provides in
pertinent part;

It shall be unlawful for any person ... who has been
convicted in any court of a crime punishable by
imprisonment for a term exceeding one year ... to
ship or transport in interstate or foreign commerce;
or possess in or affecting commerce, any firearm or
ammunition; or to receive any firearm or
ammunition which has been shipped or transported
in interstate or foreign commerce.

However, 18 U.S.C. § 921 provides in pertinent part:

Any conviction which has been expunged, or set
aside or for which a person has been pardoned or
has had civil rights restored shall not-be considered
a conviction for purposes of this chapter, unless
such pardon, expungement, or restoration of civil
rights expressly provides that the person may not
ship, transport, possess, or receive firearms.

{Emphasis added.) Mr. Gabrielle's pardon did not
expressly provide that he could not possess firearms.
Therefore, federal law is not a bar to Mr, Gabrielle's

permit eligibility.

The State asserts that two federal cases have held that
this exception does not permit *817 the camrying of
handguns if state law forbids it But neither
Brown nor Caron were pardoned, Mr. Gabrielle
references United States v. Laskie ™" which held
that Mr. Laskie's prior conviction could not be used
as a predicated conviction under 18 U.S.C. §
922(z)(1) because Mr. Laskie had been honorably
discharged and that discharge did not include a
prohibition of fireartn possession. Further, in United
States v, Gajiaher, ™ the Ninth Circuit held:

EN10. See Caron v. United States, 524 1.3,

308, 118 S.Ct. 2007. 141 L.Ed.2d 303
(1998); United States v. Brown,__ 69

. E.Supp.2d 925 {(E.D.Mich 1999).

FNIL. 258 F.3d 1047, 1052-53 (9th

Q0277035
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Cir2001).
FN12. 275F.3d 784, 792 (Gth Cir,200}).

Under our decisions in Laskie and [United States
v.| Herron[45 F.3d 340 (9th Cir. 1995}], a criminal
defendant cannot be charged with a federal crime
after receiving a certificate restoring his civil rights
that contains no express warning that he cannot
possess firearms in spite of the restoration of his
civil rights or that his state conviction may
constitute an element of a crime if he is found in
possession of a weapon.
Following this case faw, Mr. Gabrielle is not subject
to the prohibition under |8 US.C. § 922{p)}1) since
he received a pardon for his convictions and his
pardon did not contain an express warning that he
cannot possess firearms.

3. Coaclusion
Because this court concludes that Mr. Gabrielle was
not “eligible to own or possess a handgun under the

laws of this state,” the decision of the Department of
Public Safety is AFFIRMED.

{s/ Sharon L. Gleason

SHARON L. GLEASON

Superior Court Judge

© Alaska,2007.

Gabrielle v. State, Dept. of Public Safety
158 P.3d 813

END OF DOCUMENT
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TO:

{(Work Order No. 26-1.S1459\A}

Representative Bill Stoltze
Attn: Ben Mulligan

FROM: Gerald P. Luckhatw
Legislative Couns =

Enclosed is the bill draft you requested. As | have previously informed Ben, | have a few
comments.

1. History of AS 11.61.200

State Capitol

Juneau, Alaska 99801-1182
Deliveries to: 129 6th St., Rm. 329

AS 11.61.200(a)(1) does not completely include all conduct prohibited under
AS 11.61.200(a)(12).

AS 11.61.200(a)(1) and (12) provide:

(a) A person commits the crime of misconduct involving weapons in the
third degree if the person

(1) knowingly possesses a firearm capable of being concealed on one's
person after having been convicted of a felony or adjudicated a delinquent
minor for conduct that would constitute a felony if committed by an adult
by a court of this state, a court of the United States, or a court of another

state or territory,

(12) knowingly possesses a firearm that is concealed on the person after
having been convicted of a felony or adjudicated a delinquent minor for
conduct that would constitute a felony if committed by an adult by a court
of this state, a court of the United States, or a court of another state or

territory.



Representative Bill Stoltze
February 16,2010
Page 2

AS 11.61.200(a)(1) prohibits a felon from possessing a firearm capable of being
concealed on the person.’ An affirmative defense is provided to AS 11.61.200(a)(1) in

(b)(1) of that section.

(b) It is an affirmative defense to a prosecution

(1) under (a)(1} of this section that

(A) the person convicted of the prior offense on which the action 1s based
received a pardon for that conviction;

(B) the underlying conviction upon which the action is based has been set
aside under AS 12.55.085 or as a result of post-conviction proceedings, or

(C) a period of 10 years or more has elapsed between the date of the
person's unconditional discharge on the prior offense or adjudication of
juvenile delinquency and the date of the violation of (a)(1) of this section,
and the prior conviction or adjudication of juvenile delinquency did not
result from a violation of AS 11.4] or of a similar law of the United States

or of another state or territory . . . .

This affirmative defense allows the felon to possess a handgun if one of these
requirements is met but does not necessarily allow the felon to carry the handgun
concealed. The felon is prohibited from carrying the handgun concealed by
AS 11.51.200(a)(12). An affirmative defense is provided to AS 11.61.200(a)(12} in (g)

of that section.

(g) It is an affirmative defense to a prosecution under (a)(12) of this
section that

(1) either

(A) the defendant convicted of the prior offense on which the action is
based received a pardon for that conviction;

(B) the underlying conviction upon which the action is based has been set
aside under AS 12.55.085 or as a result of post-conviction proceedings; or

(C) a period of 10 years or more has elapsed between the date of the
defendant's unconditional discharge on the prior offense or adjudication of
juvenile delinquency and the date of the violation of (a)(12) of this
section, and the prior conviction or adjudication of juvenile delinquency
did not result from a violation of AS 11.41 or of a similar law of the
United States or of another state or temtory; and

(2) at the time of possession, the defendant was

{A) in the defendant's dwelling or on land owned or leased by the
defendant appurtenant to the dwelling; or

' For ease of discussion in this memorandum [ will refer to "a firearm capable of being
concealed on the person” as a handgun even though other firearms are capable of being

concealed on the person.

2804
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(B) actually engaged in lawful hunting, fishing, trapping, or other lawful
outdoor activity that necessarily involves the carrying of a weapon for

personal protection.

This provision allows the felon to only carry a handgun concealed if the felon meets the
requirements for possessing a handgun in the affirmative defense to (a)(1) and the felon is
either in or on the felon's own property or otherwise engaged in lawful hunting, fishing,
trapping, or other lawful outdoor activity.

These provisions are different because one allows the handgun to be openly carried and
the other sets a higher bar for the felon to carry the handgun concealed.

AS 11,61.220(a)(12) was enacted in 1998 as part of amendments to the concealed
handgun permit laws. HCS CSSB 141(FIN) am H, by Senator Lyda Green, made
substantial changes to the eligibility requirements to receive a concealed handgun permit
and repealed almost all the restrictions on where a permittee could carry a concealed
handgun. The rationale provided by Senator Lyda Green's staff was that anyone eligible
to possess a handgun under state or federal law should be eligible to receive a concealed
handgun permit and a person who has received a permit should be able to carry a
concealed handgun anywhere not otherwise prohibited under state or federal law. To this
end certain misdemeanor offenses that previously barred a person from receiving a permit
were eliminated. In addition provisions relating to carrying a concealed firearm without a
permit were strengthened and clarified while restrictions on where firearms could be
possessed were mostly eliminated except for a few limited circumstances where those
restrictions were apphied generally to everyone (where previously the restrictions only
had applied to persons holding permits to carry concealed weapons). As a part of this
clarification AS 11.61.200(a)(12)* was enacted so that felons who possessed a handgun
that was concealed were punished at a greater level than regular members of the public
who carmed a concealed handgun without a permit. And so a felon who might be
permitted to possess a handgun due to the affirmative defense provided m
AS 11.61.200(b)(1), would still be subject to a felony penalty if they carried that handgun
concealed unless they (1) met the requirements to possess a handgun and (2) were in or
on their own property or engaged in certain lawful outdoor activities.

In 2003 the Alaska Legislature enacted CSHB 102(STA) which removed restrictions on
members of the public from carrying concealed deadly weapons, including firearms.
CSHB 102(STA) made the concealed handgun permit system permissive; no longer
would a permit be necessary to carry a handgun concealed.! Presumably at this time the
legislature could have rcpealed AS 11.61.200(a)(!2) and (g) as Alaska no longer

* As well as the affirmative defense of AS 11.61.200(g).

' Although a permit could still be obtained if a person wanted to avail themselves of
reciprocity provisions of other states and carry concealed in those states.
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distinguished between open or concealed possession of firearms. But the legislature did
not. | cannot say that the legislature merely overlooked those provisions as I remember
some concern by at least some members about extending the right to carry concealed to

those that had committed felonies.

2. Do you want to allow all felons convicted of crimes outside of AS 11.41 to be able to
carry concealed handguns?

To build on my comment #1 above, the changes in this bill draft would allow felons
convicted of crimes outside of AS 11.4]1 to carry concealed handguns, if they have
received a pardon, a set aside, or 10 years have elapsed from the felon's unconditional

.discharge for the offense. Felonies outside of AS 11.41 include unclassified felonies and

class A through C felonies, such as arson, misconduct involving controlled substances
(including engaging in a continuing criminal enterprise, delivering drugs to children and
methamphetamine manufacture and delivery), burglary of a dwelling or while armed with
a firearm, promoting prostitution, and distribution and possession of child pomography.
Clearly, felons who have received a pardon should be treated differently and a change in
current law is clearly warranted in this regard. To a lesser extent persons who have
received a set aside under AS 12.55.085(e) are probably deserving of a change in current
law. The question becomes whether felons who have not had someone pass upon their
character, whether that be the governor in issuing a pardon or a judge when issuing a set
aside, should be able to. possess concealed handguns merely because of the passage of
time.. If so, should this apply to all felonies, even felonmies that are considered more
egregious or comparable to crimes against a person under AS 11.417?

3. Changing affirmative defense to nonapplicability provision.

The bill draft changes the affirmative defense provided in AS 11.61.200(b) to a
nonapplicability provision. This change may have an extreme impact upon the ability of
the state to prosecute felons possessing concealable firearms. Currently an affirmative
defense is provided for felons to show that they have received a pardon, a set aside, or 10
years have elapsed from their conviction for a felony other than a crime against a person.
The reason this is an affirmative defense is because the information necessary to establish
the defense is within the knowledge and control of the felon and may not be available to
the prosecution. A felon knows if they have received a pardon, a set aside, or 10 years
have elapsed while the prosecution does not always have access to this information.' By
making this a nonapplicability section, the prosecution may be required to disprove the
existence of a pardon or set aside, or prove that 10 years have not elapsed, prior to the
case proceeding. In many cases this may not be possible.

GPL:pim
10-076.plm

! Indeed, there is no organized way of searching for this information in most states.
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Law Offices of
Ross & MINER
A Professional Corporation
327 East Fireweed Lane, Suite 201
Anchorage, Alaska 99503

Wayne Anthony Ross . (907)276-5307 Edward L. Miner
Curtis Patteson (907) 276-6672 - FAX Tamara Huffman, paralegal
!tate gl!l I
Juneau, AK 99801 ‘

Dear SN0

Several weeks ago, I furnished you some pfosed drafy legislation involving possession
problems under Alaska law for persons who'wete pardoned or received suspended impositionof

. sentences for felony charges T inave since run our proposed changes by the NRA attorneys and

they have some improvements. As a result, I am resending this to you with what we originally

sent along with the suggested improvements. Th;s, then, is an updated version of what was sent

previously. Please note the highlighted portions of the last paragraph,

The laws regarding possession of ﬁrean—us*_ in Alaska—laws which were contemplated and

enacted by our own state legislatme——are‘ bemg attacked, gutted and rewritten by burcaucrats at

* the ATF and FBI. Attempts to comect these errors at the federal level have been ignored. It is

now incumbent upon the Alaskn Iegislaﬁne to take action to defend the rights of Alaskaps. In

this letter I will explain the source of the problem, illustrate particular grievances against the

*federal agencies involved, and offer the proper solution—a recrafling of Alaska Statute
11.61.200(2)(2). ' S | |

Under Alaska law, an individual who has been convicted of a felony can have their right

to bear arms restored by any of three occurrences: a pardon, a suspended imbosition of sentence,

or by the passage of ten years from unconditional discharge. The Alaska legislature, recognizing

both the distinctions of lifé in Alaska‘and also the profound respect that the majority of Alaskans

2807
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have for the right to bear arms, has made the decision to establish a means by which individuals
who have previously been convicted of a felony may regain their -right to bear arms. The
bureaucrsts at the ATF and FBI have subverted the goals of the Alaska legislature through the
tortured and twisted application of limited U.S. Supreme Court cases to Alaska law. In doing so,
these agencies have wrongfully deprived Alaskans of their rights.

In Caron v. U.S,, the U.S. Supreme Court held that if a person who has previously been
convicted of a felony is prohibited from possessing aﬁy type of firearm under state law, then they
are prohibited from possessing all firearms under federal law.' Prior to this ruling, several states
allowed previously convicted felons to regain the right to possess rifles and shotguns but
prohibited them from possessing handguns? Alaska law draws no distinctions among the types
of firearms which a previously oonvxcted felon may posses.” Alaska law allows an individual
whose rights have been restored to possess rifles, shﬁtguns and handguns. The only limit
contained in our state law is upoﬁ the carrymg of a concealed fircarm by a person whose rights
have been restored.* While the right of possession is fully restored, an individual who ha.s
previously been convicted of a felony may only carry a firearm concealed under limited
circumstances - either while he is upon his own land or while he is engaged in outdoor activities
that would “necessarily involve the carrying of a weapon for personal protection.”’ .

An accurate reading of the Alaska statutes reveals that our state law should not be
itmpacted by the Court's holding in Caron, Alaska law does not imit the “type” of firearms which
a previously convicted felon may possess. Furthermore, the single limitation in place for
previously convicted felons proscribes only their ability to can-y a firearm in a concealed
manner, and does not limit their right of possession in any way. The ATF and FBI are, however,
interpreting the Alaska statute as a restriction upon posseséion. Because of this interpretation,
Alaskans who have led productive lives, but who have convictions sometimes decades in their

. past, are being denied their right to own guns, and even being threatened with prosecution for

_ serious Federal offenses. -

x aron V. U.8,, 524 U.S. 308, 314 (1988).
"See U.S. v. Tomlinson, 67 F.3d 508 (4* Cir. 1995); see also US. v. ,938 F.2d 131 (9* Cir. 1991).

*See AS 11.61.200(2) and (b).

* AS 11.61.200(a)(12) and (g)(2).
* 1d. The Alaska appellate courts have not established an objective test or enumerated specific criteria to
consider when determining which activities Anecessarily involve the carrying of a weapon for personal
protection.(@

2808 |
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To better understand the plight of the individuals being affected by this law, I will offer
~ some specific examples. In 1970, at the tender age of 19, R.S. made the mistake of getting

caught up in recreational drug use. He was arrested for the possession of hallucinogens and
convicted of a felony. As a first-time youthful offender, he was granted a suspended imposition
of sentence, and given the opportunity to mend his ways. He is now a happily married 56-year-
old father. He has worked, hunted and fished his entire Life. He only leared recently, when he
applied for the purchase of a new fircarm, that he is now suddenly ﬁmhibited from owning
firearms, despite having been granted a suspended imposition of sentence more than 30 years

ago.

work helping‘the public. He became the director of the search and rescue organization for an
Alaskan ‘borougb-. Governor Murkowski granted him a full pardon, expressly for the purpose of
allowing hira to possess a firearm to help him fulfill his duties. He recently became aware of the
fact that—despite the Governor's pardon~—federal law prohibits him from possessing firearms.

The Federal law has stripped Alaska of the right to make its own decision on restoring
gun rights to ex-felons. The overreaching actions of the burcaucrats at the ATF and FBI have l_eft
Alaska with a single option - to amend AS 11.61200 to remove the disability on carrying a
concealed weapon by a person convicted of a felony who has had their rigbts restored. By
removing this disability in Alaska’s law, the ATF and FBI will have no basis whatsoever to
challenge Alaska's laws, and we can allow ex-felons who have proven their rehabilitation to
participate in the full rights that all Alaskans enjoy. |

I have included the text of two sample bills that would amend AS 11.61.200, and restore
Alaska's policy of allowing rehabilitated ex-felons to own firearms. 1_had the proposed

legislation veviewed by the NRA and the NRA still sees problems with our proposed
solutions. I've enclosed a copy of the memo I received from the NRA outlining such
problems and the NRA's suggested proposal. We would urge the Legislature to adopt
these changes, as suggested by the NRA, to assure the continued support of the right of

Alaskans to bear arms for the defense of themselves and others.

Qoo6/035

R.P. was convicted of-a felony in 1992. After paying for his crime, he went straight to
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Sincerely,
Wayne Anthony Ross
Attorney at Law

o - Director, NRA

cc Brian Judy, NRA
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Memorandum

Re: -Proposed legislation
File: " 11.61.220 Project

Date: g September 2008

. o0s8/e3s

Several of our clients have experienced problems in either being denied an Alaska
Concealed Handgun Permit (CHP) or denied permission to purchase firearms during & “National
- Instant Criminal Background Check System™ (NICS) check. o

These problems stem from the language of AS 11.61.200, the Alaska Statute for
Misconduct Involving Weapons in the Third Degree. AS 11.61.200(2)(12) bars all people
convicted of felonies from carrying a concealed weapon, while AS 11.61.200(g) sets out the
exceptlons to (a)(12)’s blanket ben.

. Because of the limited nature of subsection (g)’s exceptions, the Alaska Department of
Public Safety takes the position, upheld by the Alaska Supreme Court in Gabrielle v. State of
Alaska, that anyone with a felony conviction is ineligible for an Alaska CHP. Additionally, the

FBI has taken the position that the limit on a felon’ sabﬂtymcanyawnoeahdmponm
AS 11.61.200(a)(12) & (g) activate the federal ban on the possession of any firearm under 18

usc §922(g) as intepreted in Caron v. U.S.

I'shall attempt to describe how the particular provisions of Alaska and Federal law have
created these twin problems, and what we can do to attempttoﬁxthembychangmgAIaskas

law.
The Alaska CHP Issue

The Alaska Depamnent of Public Safety has taken the posiﬁon’that anyone with a prior '

felony conviction, regardless of the time since the conviction or whether the conviction was set

aside or pardoned, does not-qualify for an Alaska CHP. They have based this determination on
the limited scope of the exceptions m AS 11.61. 200(g) to the total ban in 1 1 61.200(a)(12) of any

felon carrying a concealed firearm,
AS 11.61.200(g) only allows a convicted felon to carry a concealed firearm if; (1) the

conviction has been pardoned, (2) the conviction has beer set aside, or (3) 10 years have elapsed

since the conviction, and either (a) the person was in their home or on land immediately adjacent

" to their home, or (b) was engaged in an outdoor activity that necessitated carrying the weapon for

personal protection. Thus, without both some evidence of rebabilitation in (1){3), and observing
the limited conditions for carrying in (a)-(b), a person convicted of a felony is guilty of '

Page 1
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Misconduct Involving Weapons in the Third Degree if they carry a concealed weapon.

The Alaska Department of Public Safety’s intetpretation of AS 11.61.200 was upheld in
Gabrielle v. State of Alaska.' There, the Supreme Court of Alaska held that a person with a
felony record of any description, though not prohibited from applying for an Alaska CHP under
the statutes and regulations governing eligibility for the permit, nevertheless was not entitled to
an Alaska CHP because of the restrictions found in AS 11.61.200. Because this issue has been
appealed to the highest coust capable of deciding the issue, the only way to change this outcome . .

is through legislation.

The NICS Check / 18 USC §922(g)(1) Issue

 The FBI's National Instant Criminal Background Check System implements a federal
requirement that all federally licensed firearms dealers conduct a background check on all

prospective firearms purchasers. The background check screens those that have been disqualified
from purchasing firearms through operation of federal law. Information is entered into the I}IICS

system by multiple state and federal agencies, but the FBI determines whether the information
provided disqualifies an individual from purchasing firearms. .

Many of the federal restrictions on posséssion of firearms are found at 18 U.S.C. §922(g).
$922(g)(1) prohibits anyone who has been convicted of a felony from possessing a firearm,
however §921(a)(20) contains an exception for those felons who have had their civil rights
restored (through operation of law, & pardon, or any similar means). The exception in
§921(a)(20) has its own exception, however, prohibiting those convicted of a felony whose civil
rights have been restored from possessing a firearm if state law prohibits them from possmsmg a

weapon of any type.

The exception to the exception found in §921(a)(20) was interpreted by the U.S. Supreme
Court in Caron v U.S.’ There, the Court faced a person whese civil rights bad been restored
" under Massachusetts law, including the right to possess long guns and handguns, However, he
" was not allowed to carry handguns outside his home or business, though this right was afforded
to.non-felons. The Supreme Court found that this restriction, though not strictly  prohibition
against of possession of handguns, was enough of a reslncuon to activate the exception to the

' except:on found in §921(a)(20). .
Applying Caron to Alaska Iaw, the FBI has taken the position that the restrictions on ¢x-

felons carrying concealed weapons found in AS 11.61.200(a)(12) & (g) are sufficient to activate
the exception to the exception found in 18 U.S.C. §921(a)(20). Because of this interpretation, ex-

! 158 .p.3d 813 (Alaska 2007).
? 524 U.5. 308 (1998).

Page 2

2812 -

QAeoos/s03s




#‘”’
e _doteso3s

03/03/2010 WED 17:49 FAX

felons in Alaska, even those who have had convictions set aside or pardoned, are barred from
possessing any firearm by §922(g)X(1).

The FBI's interpretation of the effect of AS 11.61.200 on the application of 18 U.S.C.
§922(g)(1) is contrary to the Alaska Supreme Court’s interpretation in Gabrielle (which was not
binding on the FBI), and has been questioned in other federal cases such as the unpublished U.S.
v Flores.’ However, given the similarity between Alaska law and the Massachusetts law at

~ question in Caron (both allowed possession of all types of weapons, but réstricted where and
- how handguns could be carried), the FBI's interpretation of the law is not clearly incorrect. It
would be possible to cha[lenge the FBI in court, but it is far from certain that we could obtain a

favorable result,
The Common Factor

The common factor in both of lilwe issues is AS 11.61.200, and the restriction on ex- -

felons carrying concealed weapans in Alaska, except under certain narrow exceptions. While
Alaska has several statutes covering the crime of “Misconduct Involving Weapons,” enumemng

different degrees of the offense, no other iteration of the statute implicates the carrying or
possession of weapons by ex-felons, and so would not impact either eligibility for an Alaska

CHP or eligibility under the FBI's NICS system,

' kaewxse Alaska’s statutes and regulations governing Alaska’s CHP program (AS

. 18.65.700-790, 13 AAC 30.010-900) set out eligibility requirements, including disqualifications
if an applicant has had multiple recent misdemeanor offenses or has been ordered by a court to
attend a drug- or alcohol-rehabilitation clinic. However, none of the requirements for a CHP
touch on the status of the applicant as an ex-felon; pardoned, conviction set aside, or otherwise.
Thus, none of these statutes or regulations need to be revised in addressing either the CHP ot

- NICS issue.

Therefore, a legislative fix to this issue nesd only modify the restmtlons on ex-felons
 carrying or possessing weapons that are found in AS 11.61.200,

The Possible Solutions

' Alaska is unusually laissez-faire in its approach-to gun rights (being one of two states that
allows concealed carry of firearms without a permit). However, Alaska also tends towards a.
- tougher stance on crime issues than other states. In attempting to change the policy embodied in
~ AS 11.61.200 towards the gun rights of ex-felons, we will be working in the cress-currents of

these two conflicting political priorities.

* 118 Fed. Appx. 49 (C.A.6 {Mich.)).

Page 3
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From a strictly pelitical perspective, we could attempt to counter some of the turbulence
of a legislative proposal by noting that it is federal law that has forced us to seek a modification
of our state law, in order to allow us to pursue our own policy of granting forgiveness to, and
restoring the rights of, ex-felons. Federal law has steipped Alaska of its right to make its own
determination of how ex-felons are to exercise their gun rights, and leaves us only a simplistic

 all-or-nothing choice as to whether ex-felons should regain their gun rights,

There are several different methods we coutd pursue to change AS 1 1.61.200 50 as to

allow for ex-felans to apply for an Alaska CHP and to bypass the federal ban on possession

found in 18 U.S.C, §922(g)(1). The principal question in changing the restrictions found in AS

- 11.61.200, however, is how far to expand the re-enfranchisement of gun rights to ex-felons.

First, i in order to permit ex-felons to apply for an Alaska CHP, or to possess a weapon
under 18 U.S.C. §922(g)(1) and Caron, we must remove the restrictions on where an ex-felon
may carry a concealed weapon found in AS 11.61.200(g)(2) (T have attached two sample

| proposed bills with this memo for you to review). This would allow an ex-felon to carry a

concealed weapon under the same circumstances that any other citizen would be able to. This

' would broaden the rights of ex-felans, as it aows them to carry concealed weapons where

previously they were not allowed to. However, this is the only means of restoring their right to
own weapons at all, given the FBI’s interpretation of 18-U.S.C. §922(g)(1). :
As for how far to extend re-enﬁnnchxsement, currently AS 11.61. 200(g) identifies three

groups of ex-felons that it restores gun rights to; ex-felons who (l) received a pardon, (2) had
their conviction set aside, or (3) had more than 10 years elapse since they finished serving their

sentence and who bad not committed a violent felony. There is a strong argument that all three

groups should be granted full re-enfrarichisement, as all three demonstrate some individualized

* showing of rehabilitation, rather than automancaﬂy granting an ex-felon gun rights as soon as
they get out of jail,

Conclusion

Alaska has made its qwn pohcy decision sbout how to handle the gun rights of ex-fe]ons,

. howevet the Federal Government has stripped Alaska of the right to make our own judgments
. except for an all-or-nothing decision on the gun rights of ex-felons. That message of Federal
.intesference with Alaska’s laws is the message we should emphasize in attempting to amend AS
11.61.200, in order to restore the gun rtghts of those denied them under the federal govemment’

1.
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State of Alaska
Department of

Public Safety

Sarah Palin, Gavermor
. Walt Monegan, Gommissioner

May 13, 2008

By certified mail wi receipt

Dear Mr. ¥l

I received your e-mail dated April 6, 2008 appealing the denial of your application fo
obtain an Alaska Concealed Handgun Permit, and have given careful cansideration fo
your.appeal. Your appeal is denied, An explanatloq of the reason for this denial is as

follcws

In stating your case, you provide abundant evidengs of your good character and logal
standing, as well as expressing frustration with an action by this depaltment which you

feel unwarmranted.in your circumstances.

The original decision to deny your application was based upan your canvictions for 2m
degree byrgtary. Sentencing for your convictions was suspended and eventually your
convictions were set aside. Burglary in the second deagreq is a falony. A felony
conviction disqualifies an applicant from obtaining an Alaska Cancealed Handgun
Permit. A felony conviction that has been set aside Is still & disqualifigr for the issuance
of an Alaska Concealed Handgun Permit. State law (13 AAC 30.800(6)) defines a
conviction as meaning °...thet & person has entered a plea of guilty or no contsst to, or
has been found guilty by a qourt or jury of, a criminal offense, reagardiess of whether
the judgment was after that set aside under AS 12.55.086 or a similar procedure in
another jurisdiction, or was the subject of a pardan or ather exscutiva clemsncy...”
(emphasis added) Consequently, because of your set aside felony convictions, we are
pmhlbltqd by law, frormssumg yau an Alaska Concealed Handgun Permit. N

Pubﬁe Safetytfmugh Pnhlk Sﬁfvm
Office of the Cammissioner

5700 E. Tudor Road ~ Anchomge, AK 99507 ~ Voice (907) 269-5186 — Fax (907) 269-4643
Juneau Office ~ Voice (807) 46544322 — Fax (207) 4864362
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Mr. James Wargi
Page 2
May 13, 2008

Your message also indicates that you have not been denied a firearm fransfer when
presenting yourself for a NICS check. Although it is logical to assume that you are
eligible to passess a firearm under federal law, an Alaska Concealed handgun permit
may anly be granted to those who are eligible to possess a handgun under both federal
and state law. Alaska law (AS 11.61.200(a)(12)) prohibits you from carmying a
concealable fiream. Thereis no unreslﬁcted right to carry a concealed handgun for a

convicted felon under Alaska law.
As a final administrative decision, the appsal to this action Is denied.

You are reminded of your right to seel judicial review of this decision under Alaska
_ Statute 44.62,560-570 within 30 days of receipt of this letter.

ohn D. Glass
Deptity Commissianer

*Publio Safely thraugh Public Service®

Office of the Commissloner
6700 E. Tudor Road - Anichorage, AK 88507 - Voice (907) 268-5086 ~ Fax (907} 2694543
Juneay Office — Voice (307) 465-4322 - Fax (807) 465-4362
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. To whom it my Concem,

My name is SN LA I writing this letter in regards
to the denial of a concealed carry permit that I applied for

in the beginning of I of 2008.{ have taken the concealed carry
course and paid a considerable amount of maney for that
course to fry and be a [aw abiding gun owner and carrier, even though
w the state of Alaska it is not necessary to do so.

F'm a 36 year old father of WPnd a devoted husband,and I'm

currently a superintendent for u muiti-miltion dollar
and work year round af that job. I'm atax

payer,a voter and a yearly supporter of our Alaska Peace Officers and
Public Safety Employec Assaciation and 2 Member of the N.R.A. 'm a law
abiding citizen that does not drink or do drugs and haven't even had a
rraffic vmla_txon in over ten years

[ was 17 years old whan I found myself on the wrong side of the

law for the first and only tim'e in my life.

[ was young and dumb as we've all been, and made a bad choice in my
young life, I was involved in a non-violent crime in which a felony was

charged.I plead no contest because I knew what I did was wrong and there

was no sense in fighting it andwaisting the courts time.I did a short jail tsrm and

was ordered to payrestitution and do 3 years probation. And because [ was so young and
payed my restitution in full and did my probation with no problems or violations, | was
given a S.LS (Suspended Imposition of Sentencing) my conviction was Dropped,

Dismissed by a foderal judge.(I'm not concidreda felon.)So why putt me in that category.

| was given a second chance and hdve made a great life with
that second chance, I'm allowed to vote,buy and posses
fircarms and I'm a avid hunter and sportsman.(Because I'm nat concidered
a felon that is sll possible.)

In the State of Alaska I'm allowed to carry 2 concealed weapon
without a permit,but yet I can't get 4 concealed carry permit
it want cne.it doesn't make sense, why you would not want me on paper
to show law enforcement that [ would carry a concealed weapon.[ have
court documents,F.B.I and N.L.C.S background checks to prove my
eligibility to own a hendgun. I have talked to people st the pcrmlts and
licensing unit that agree and don't understand it either. .

[ ask of you to grant me the right and please allow me lo get’
my concealed carcy permit and to go on paper as a permit holder and to
be able to give law enforcement officers the ability to know that [ have
a weapon on iy petson and to be a law ablding and safely trained

sitizen. )
Sincerely,

o
N
R

P

L

G5-1T B88eg2/21/309
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State of Alaska
Department of Public Safety .
Division of

Stalemde services

Sarah Palin, Governor _
Walt Monegan, Commissioner

- _ June 9, 2008
CERTIFIED RETURN RECEIPT

RE: Alaska Concealed Handgun Permit

Dear Mr ./ 8"

This is to notify you that your application for resewal of your Alaska Concealed Handgun
permit is demed Enc!osed please ﬁnd your cash in the amount of $25. 00. C

Upon receiving an application for renewal, we are obllged to review the eligibility statns of
the applicant. In your case we have determined that you are not eligible to hold a
concealed handgun permit and that the original issue was done in error.

Effective mmedmtcly, your concealed handgun permit is revoked. You must surrender the
permit to the nearest peace officer. We recommend that you surrender the permit at the

pearest State Trooper office or pohce department,

We apologize for any mconvemence thls foay cause you but the law does not: allow any
other course of action.

Alaska statute 18.65.705 states that in order to be eligible for a permit, an applicant "must
be eligible to own or possess a handgun under the laws of this state and under federal law."

We understand that your right to possess a firearm has been returned to you under federal Q
“law but Alaska law contimues to bar you from unrestricted possession of a firearm. Asa

result, you may not be issued an Alaska concealed handgun permit.

Under Alaska statute 11.61.200, misconduct involving weapons in the third degree, itisa
class C felony for a person to knowingly possess a firearm capable of being concealed on

Alaska Concealed Handgun Permits
5700 E. Tudor Road - Anchorage, AK 99507 - Voice (907) 269-0392 - Fax (907) 269-5609
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one’s person or to knowingly possess a firearm that is concealed on the person after havmg
been convicted of a felony by a court of this state, a court of the United States, or a court

of another state or territory.

The same statute does provide for two affirmative defenses to a prosecution for these

offenses but does not make it legal conduct for a convicted felon. In your case, your

felony convictions will forever bar you from unrestricted possession of a firearm in Alaska

even in light of the fact that the federal government has apparently restored your federal F .
rights. | (oﬂk

The person who initially reviewed your eligibility status mistakenly interpreted ihe,
restoration of your federal rights to possess a firearm as restoring your state right as well,
It does not. Pardons do ‘not create an exceptien. Set as:des, whether court ordered or

statutory, do not creatc an exception.

Please surrender your permxt immediately to insure compliance with Alaska law.

Alaska statute 18.64.740 provides that you may appeal this revocauon decnsion to the :
commissioner of the Department of Public Safety. The appeal must be received in writing
within 30 days aﬁer the date of the notxce of revocation, and must set out the reasons for-

the appeal

Sineerely,

Terrie Satterfield
Permits and Licensing Unit

Alaska Concealed Handgun Permits
5700 E. Tudor Road - Anchorage, AK 99507 - Voice (907) 269-0392 Fax (907) 269-5609
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Terrie,

Here Is what I had this e-mailed to me on the Pardon. Here is what I was told:

I meet the requirements of AS 18.65.705
There was "no change” on the renewal application

" I meet all Federal and State laws to own and posses a handgun

Pardon granted by President not Governor of State of Alaska
Per AS a "Pardon” is the only way to restore rights lost and remove disabilitles

under Alaska Law | ‘
The ACHP Rules .doc was an-informatfon paper created by someone in DPS, not the

State Attorney's Office

I have no idea of all the all the AS that apply and have been told that several
contradict one another. In several AS it states that when a Pardon is issued It is as
though the conviction never occurred. I have had CCW permits in several states

(including Alaska).

If this does not clear It up to everyones satisfaction, pléase forward me the appeal
procedures so I may address this to the Commissioner of Public Safety.

Thank you for your patience with me! I really do appreciate s_ill your heip!

"~ Respectiully,




03/03/2010 WED 17:55 Fax
. \ @o18/03s

“back to hym. He objected. A replevin petition was filegsssthe Circuit Court of Phelps County on
¥ June 1 J2005, seeking return of his revolver. On@€ober 2J, 2005, the Atigue®y (Bneral filed his
| B  answf. The state’s ppeftigh was that Mr. Troy€r needs a gfrmit to acqyie®a pistgffprior to obtaining
s cusjdy of the rgy#ver. gfhe court held gdf€aring on Ayffist 21, 20067 The parifes subsequently
sighed on Ogpiver 5, 2406, a stipulatjshl for dismissal #Mr. Trogf agreed to dfpp his lawsuit and the
olice agpfld to retugf the revolypfto Mr. Troyer witloytssfuiring that he obtalwerpisto] acquisition

w-. he revolveff was regaflied.

MONTANA

Sl

Yan-dor-Huole, Frank (Montana). The issue is whether Montana's restoration of rights satisfies the -
@fuirements of 18 U.S. Code section 921(a)(20), or is it insufficient based on the holding in Caron v.
ited States, 118 S.Ct, 2007 (1998), which held a person cannot be convicted under federal law of
ng a felon in possession of a firearm stemming from a state felony conviction if the state law that
removed:the disability allows the person to possess all firearms (rifle, shotgun, pistol). On the other

- hand, a person may be convicted under federal law of being a felon in possession of a firearm
stemming from a state felony conviction if state law allows such a person to possess only certain
firearms, e.g., rifles and shotguns, but not pistols. In this case, Mr. Van de hule was denied
permission to purchase a hunting rifle following a background check. A lawsuit was filed. Plaintiff
subsequently filed a motion for summary judgment. The government likewise filed a motior for
summary judgment. Mr. Van der hule filed his reply on November 6, 2006. Oral argument occurred
on March 23, 2007. The court held on September 21, 2007, that Montana's refusal to grant a license
fo carry a pistol to a person whose civil rights have been restored meant that under Caron he could
not possess any firearm under federal law, However, there is a possibility that Montana law grants a
licensing official discretion to grant the carrying license to such a person. Therefore, the court
certified the question to the Montana Supreme Court.

NEW HAMPSHIRE

" Lone Pine Hunter's Club, Inc. (New Hampshire). This is an effort to shut down a shooting range.
New Hampshjfe has a range protection statute. The club has been operating a shooting range on the

property singf 1966, The casgenulted in two reported decisions. Lone Pine Hunters’ Club v. Town
of Hollis, 169 N.H. 668, 826A .24 582 (2003), held that gusdance was sufficient to uphold finding
that the zghing board of #justng¥nt’s finding that, 34#fCars eflier, it merely degjdey that hunt club

did not gfed a variangsfto builgfa proposed addifie#, rather fhan deciding thgfhe clgb did not need a
variangf to use the gfoperty affa fish and gargclub. CongEquently, undey/the 1999 Foning ordinance
the ciffib’s use of ffe properiycould be apppbved as specigl exception. Phe club would have to cease
and gesist unlegd the club agplied fora gfecial exceptioffand presentg€ a site plan to the planning
bogfd depictipff the naturepf the clubff entire operatioff Residentg/Defending Their Homes v. Lone
Pige HuntesS' Club, Inc., 24 A.2d g6 (N.H. 2007), bfld that thffrange protection statute only
prjptecteg/a shooting rang that wy in lawful operatio} at its jfCeption. The court held the club was

- noWgperating lawfully fifbm its ception in 1966. AccOmdiffGly, the club must obtain approval from
the town, in compliancgfwith jfte zoning provisions allowing for a special exception as a shooting
range.
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Wayne Anthony Ross

From: Frazer, John [John.Frazer@nrahq.org)
Sent:  Thursday, December 04, 2008 11:16 AM
To: Ross, Col. Wayne Anthony

Ce: Judy, Brian; Conte, Christopher
Subject: FW. Gun Rights for Ex-Felons

Dear Mr. Ross:
Chris Conte, Brian Judy and I have reviewed your memo and draft legislation.

It appears to us that we will need to go a little farther than your drafts to fix the problem entirely.

Draft #2 completely repeals the limitation under which an ex-felon can only possess a gun on his own
property, or while engaged in hunting, fishing, etc. This is the exception the Alaska Supreme Court
relied on in Gabrielle, pointing out that under Alaska law at the time, "a pardoned felon [could] only
carry a concealed handgun in those situations where an ordinary citizen would be able to carry a
concealed handgun without a permit." 158 P.3d at 815. The flip side is that a pardoned felon couldn't
carry a handgun anywhere else. This is similar to Caron, where (as Justice Thomas pointed out in his
dissent) the ex-felon was only prohibited "from possessing only certain firearms (handguns) in only
certain places (outside his home or office)." Gettmg rid of this limitation for all ex-felons

would largely solve the Caron problem

Draft #1 would reorganize AS 11.61.200{g) so that the property and hunting limitations only apply to
persons whose rights are restored by operation of law after 10 years. This would help solve the problem
for those whose rights are restored by a more particularized method (i.e., a pardon or set aside).
Because there would be no limitations on gun possession by those people (and no problem with
eligibility for carry permits), they would no longer be prohibited from possessing guns at the federal or
state level. However, because the property and hunting limitations would still apply to those whose
rights are restored by the passage of time, they would still be federaily prohibited under Caron.

However, there is a potential problem with both drafts. AS 11.61.200(g) only creates an affirmative
defense to prosecution under AS 11.61.200(a)(12). Itis not a total exception, and therefore BATFE
could argue that all pardons, set-asides, and 10-year restorations still limit ex-felons' right to possess
firearms because they create a situation where the ex-felon can be arrested and put on trial before
successfully raising his affirmative defense. BATFE would argue that if the Alaska legislature wanted
to create a total exception, it knew how to do that; see, e.g., AS 11.61.200(e) (bans on possessing
prohibited weapons and on discharging weapons from motor vehicles "do not apply to a peace officer

acting within the scope and authority of the officer's employment.)" If any limit exists on gun
possession by ex-felons, those felons would still be prohibited from possessing firearms under federal

law, and therefore from getting an Alaska carry permit. To avoid this problem, it would be necessary to
change the affirmative defense to a full-scale exception.

As an aside on the federal interpretation of these provisions, I would not rely on the Alaska Supreme
Court's holding that Gabrielle wasn't prohibited from possessing a gun under federal law because he was
pardoned, rather than receiving a restoration of rights. The language in the federal statute is parallel for
pardons and restorations, and I think a federal court would likely take a dlffercnt view than the Alaska

Supreme Court did.

12/4/2008,
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Fortunately, drafiing a bill that will solve these problems is not difficult. All it needs to do is change the
affirmative defense in AS 11.61.200(g) to an exception, and get rid of the property and hunting/fishing
limitations. See attached, and please let us know if you have any questions.

Sincerely,
John Frazer i

P.S. I am attaching a copy of the Gabrielle case for Brian's reference.

----Original Message—-

From: Conte, Christopher

Sent: Tuesday, December 02, 2008 1:41 PM
To: Frazer, John

Subject: FW: Gun Rights for Ex-Felons

Here it is.
Christopher A. Conte

Legislative Counsel, NRA/ILA
(703) 267-1166

The information contained in this message and any attachments hereto, if any, should be presumed
to be confidential. In addition, attorney/client and/or attomey/consulting privileges may attach.
The information is intended only for the use of the addressee. If you are not the intended recipient
or authorized agent, employee or counsel for the addressee, you are hereby notified that any use,
dissemination, distribution or copying of this communication, in whole or in part is strictly
prohibited. Have a nice day. .

-----bnglnal Message—-

From: Judy, Brian
Sent: Tuesday, December 02, 2008 12: 35 AM

To: Conte, Christopher
Subject: Fw: Gun Rights for Ex-Felons

FYL

— Original Message -——

From: Ross & Miner Paralegal

To: bj a

Sent: Monday, December 01, 2008 3:29 PM
Subject: Gun Rights for Ex-Felons

Mr. Judy,

Wayne has asked me to forward the attached documents to you. | made the assumption that you do not
have WordPerfect and converted the files into Word, which means they may look a bit different from the
documents you have. Please let me know if there is anything elss | can do.

Sincerely,

2823 12/4/2008
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the address of the Pardon Attoroey's Office at the U5, Depatiment
of Justice. Couple (hat with & federalfaw that crested strict point-cs
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sent-clients seeking certa in kinds of pott-convictinn relief, Curtner
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q:fuctn.lksglmruhmuyaihuﬂn‘“nljeﬂgl{hﬁom
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Stanigan, who s 39, grew op in' rural Alagke, in the Bristol Bay
villages of Pllot Point nad Ugashik- He remembers being one of the
axcived village kids who would run, not walk, 1o the alrstrip when
state pronper landed ot Upnshik, .

" T oy kpew him a5 ‘trooper’ udt was atways cxciting whén
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Talkevtna north to Cantwell, When be worked 32 8 VPSO overdgh
offlcer, be waz sometimes assigned to vilages with caly on-apd-
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with afelon on probtion—someonc the staic law doessl dlov t
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Alasha Stats Traoper Torrenco Shanigan: “Someons with that
koowladge might say, ‘Hey, that traoper let somebody go'—hut
that’s not really what they saw.” e SApS. :

armied—vithout the Information on-hand to charge that per-
fon with a probation violation, . ’
“When you go down to the river, well, everybody s pack-
Ing fircarms,” Shantgan says, but the trooper may not know
who on the river has had their rights revoked until he iy
back at the office, ronning pames through databases. “Now
someone with that knowledge might say, ‘Hey, that trooper let
somebody go™—bus that's not really what they saw” he says.
Copa can be suspliclous for all kinds of reasons, Shanigan

. says, but they have to be careful to not trounce on anyone’s -
rights. “You have 1o make decitions based on what You know .

te be true,” he says.

ALL OF THE COMPETING STATE and federal
regulations are further complicated by something called the
Nationaf Instant Crimina) background Check System, NICS,
a3 1r’s informally known, is the background cheek licensed
gon dealers use to see if federal gun control laws aliow a par-

ticular customer to purchase a gun. And the NICS system has

flagged people who have their rights restored in their hore

- Chatlie Hugglns, Ross identi-

Anthony Ross has represented people attempting 10 earn their

" gun.rights back. Ross 2ays the reason NICS flags all Alaska

felons ia fallout from a U, Supreme Court ruling calied
Caron v. U.S. The case was decided in 1993, and requires that
a person have all gun rights restored before the feceral gov-

' erunent recognizes any of theiy gun rights. The FBI applies

this “all-or-nothing™ spproach to managing NICS.

Alaska law allows for restoration ofmost, but not all, of
a kefon's gun tights. A state felon cannge have a conceated
weapon, Ross says, unless the felon wears the Weapon on pri-
vate property, (His inferpretation differs slightly from tha:
of Curtaer, who tells clients they can't own a “concealabie”
weapon.) '

A state felon is also prohibited from receiving Alaska's

+ toncealed weapons permit, The permit itself 1z an odd-duck.

It's no longer required in order to carry a goncealed weapon
in Alaska, Yet the state continues to offer them because gun
tlghts activists want the right to carry in other states where
Alnska ha teclprocal agreements., .

"The probler is that this Supteme Coturt case that says if

. there i5 any state probibition on baving firearms, no mater

how mintmal, then yon can't own o firearm at alt” Ross says.

- "50 a guy who feeds his family through subsistence, and has
. paid hix debt to soctety, isn't able 16 do thay *

Ross believes changing state law can solve the NICS prob-
Jem for some felons, He's even drafted model Legistation, but §t
hasn't béem introduced despite his efforts to recruit 2 legisla-
for o sponsorit. “T've got clients who have recetved pardons,
There is ane guy who has recelved a presidential pardon and
others are peaple who have completed their probation. So
we have multiple classes of
People wha are affected by
this,” he says.

In a Jetter 1o state Senator

fled two clients by their inj-
tials and related thetr stories.
One was convicted in 1970;
becoming a felon at age 19
after belng caughit with hailu.
cinagenic drugs, Ross wrute,
“He bas worked, hunted and
fished his entire life. He only
leasned recently, when he .
#pplied for purchase of a new
firearm, tat he 15 how sud- -
denly prohibited form own-
ing firearms, despite having
been granted a suspended
Imposition of sentence more
than 30 years ago.”

Ross’s second exarnple was

Brevig Misslon VPSO Winfréd Otamna:

# man convicted of felony assault in 1992 and granted a fufl
yardon by Governor Frank Murkowski in 2006. The man was

# seaxch and rescue pilot who wanted to CATI'Y a Weapon while
performing his job.

FEDERAL GUN LAWS ARE STRONGEST when
applied to felons in possession of weapons, or people accused
of using a gun while committing a felony ceime, & drug dealer
or repeat viclent offender can have up to five years added to
thelr sentence if they have o &un in their home. Newsrooms
often get press veleases from the U, Attoragys office touttng
Dew indictinents and sentences related to such charges.

“We use our discretion when applying the law,” Assistant
U.S. Attorney Frank Russo 2ays. “Usually we are applying the
law at the request of the local commupity.”

The implication i3 there won't be hordes of FBI or ATF
agents flying around Alaska and tappelling into hunting
‘tamps to check IDs and roond up gun owners, But defense
attorneys aren't really satisfied with that,

“A client might know that it's very unlikely that they would
be charged (for being a felon in Possession),” Curtner says.
"ButI can't teli my people that, to trust the Foverment not to
charge you. I can only advise the client on the law, and the law
in this case says you can't own & wWeapon™

So that's what Curtper 10ld Beverly Masek, and every other -

nonviclent offender he's represented who was found gutlty.
“We talked about it, and its one of those things that's ‘what
are you going to do?™ Curtner says. "There js fust no gerting

.areund it ¢

scorr@anchoragepress.com

"Evary vlilage has a 1elon, at loast one.”
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NATIONAL RIFLE ASSOCIATION OF AMERICA
INSTITUTE FOR LEGISLATIVE ACTION
555 CAPITOL MALL, SUITE 625
SACRAMENTO, CALIFORNIA 95814
916/446-2455 PHONE ® 916/448-7469 FAX

STATE & LOCAL AFFAIRS DIVISION
BRIAN JUDY, ALASKA STATE LIAISON

March 11, 2010

TO: Representative Bill Stoltze

CC: Members of the House Judiciary Committee
FROM: Brian Judy, NRA-ILA Alaska State Liaison
RE: House Bill 408 —- SUPPORT

I am writing on behalf of the National Rifle Association — Institute for Legislative Action to
express support for House Bill 408. HB 408 would facilitate the implementation of the current
Alaska state law that allows persons who have long-past felony convictions but whose rights
have been restored to possess firearms in the state. Although the legislative fix necessary to
solve this problem is simple, the reason it is necessary is quite a technical and complicated
interaction between state law, federal law and a U.S. Supreme Court decision (attached is a

detailed summary of the various issues at conflict).

While many advocates for the restoration of voting rights for persons with past felony
convictions talk about dignity, with respect to the restoration of firearm rights there is not only
the issue of dignity but of life and death. The nature of life in Alaska, especially in the rural
areas, makes possession of firearms a necessity not only for food but for protection in the field.

Current Alaska State law provides for the restoration of roughly 95% of firearms rights to those
former offenders who qualify. They can possess rifles and shotguns, they can possess handguns,
they can carry handguns openly and they can carry handguns concealed in their home, on their
property and while engaged in lawful outdoor activities out in public. The only thing they
cannot do under state law is put on a coat and cover a handgun when thcy are somewhere other

than those places previously listed.

The problem is that, based on the Court decision discussed in my attachment, because the State
of Alaska does not restore 100% of an affected person’s firearm rights, under federal law the
person is considered to have NO rights whatsoever! In a Legal Services Memorandum dated
April 1, 2009, Legislative Counsel Gerald Luckhaupt described the Court’s conclusion as
“obviously incorrect.” While the NRA would completely agree with Mr. Luckhaupt, only three
Supreme Court Justices shared such a view and the decision was 6-3 in this case.
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As discussed in my attachment, there are two changes that must be made to State law: first, the
restriction on concealed carry must be repealed and second, two affirmative defenses found in
AS § 11.61.200 must be changed to exceptions. With these two changes, Alaska State law
would treat persons who have had their rights restored exactly the same as those who have never

lost their rights and the problem would be solved.

It is the hope of the National Rifle Association that legislators can get beyond the perceived
stigma of “giving firearms to felons” and realize the legitimacy of allowing persons, who have
long ago paid their debt to society, to attain the restoration of their rights already provided by the
State of Alaska but extinguished by an “obviously incorrect” U.S. Supreme Court decision.

Please support House Bill 408.
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AS § 11.61.200 Page |

P
West's Alaska Statutes Annotated Currentness
Title 11. Criminal Law
~& Chapter 61. Offenses Against Public Order
Nl Article 2. Weapons and Explosives
= § 11.61.200. Misconduct involving weapons in the third degree

(a) A person commits the crime of misconduct involving weapons in the third degree if the person

(1) knowingly possesses a firearm capable of being concealed on one's person after having been convicted of a
felony or adjudicated a delinquent minor for conduct that would constitute a felony if committed by an adult by a
court of this state, a court of the United States, or a court of another state or territory;

(2) knowingly sells or transfers a firearm capable of being concealed on one's persen to a person who has been
convicted of a felony by a court of this state, a court of the United States, or a court of another state or territory;

(3) manufactures, possesses, transports, sells, or transfers a prohibited weapon;

(4) knowingly sells or transfers a firearm to another whose physical or mental condition is substantially impaired as
aresult of the introduction of an intoxicating liquor or controlled substance into that other person's body;

(5) removes, covers, alters, or destroys the manufacturer's serial number on a firearm with intent to render the
firearm untraceable;

(6) possesses a firearm on which the manufacturer's serial number has been removed, covered, altered, or destroyed,
knowing that the serial number has been removed, covered, altered, or destroyed with the intent of rendering the

firearm untraceable;

(7) violates AS 11.46.320 and, during the violation, possesses on the person a firearm when the person's physical or
mental condition is impaired as a result of the introduction of an intoxicating liquor or controtled substance into the

person’s body;

{8) violates AS 11.46.320 or |1.46.330 by entering or remaining unlawfully on premises or in a propelled vehicle in
violation of a provision of an order issued or filed under AS 18.66.100-18.66.180 or issued under former AS
25.35.010(b) or 25.35.020 and, during the violation, possesses on the person a defensive weapon or a deadly

weapon, other than an ordinary pocketknife;

(9) communicates in person with another in violation of AS 11.56.740 and, during the communication, possesses on
the person a defensive weapon or a deadly weapon, other than an ordinary pocketknife;
wrearm capable of being concealed onn one's person or a prohibited

[
SIS S

{ 10) resides in a dwelling knowing that there i

weapon in the dwelling if the person has been convicted of a felony by a court of this state, a court of the United
States, or a court of another state or territory, unless the person has written authorization to live in a dwelling in
which there is a concealable weapon described in this paragraph from a court of competent jurisdiction or from the
head of the law enforcement agency of the community in which the dwelling is located;

(11} discharges a firearm from a propelled vehicle while the vehicle is being operated in circumstances other than
described in AS 11.61.196¢a)2): or
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{12) knowingly possesses a firearm that is concealed on the person afer having been convicted of a felony or ad-
judicated a delinquent minor for conduct that would constitute a felony if committed by an adult by a court of this

state, a court of the United States, or a court of another state or territory.
(b) 1t is an affirmative defense to a prosecution

(1) under (2)(1) of this section that

(A) the person convicted of the prior offense on which the action is based received a pardon for that conviction;

{B) the underlying conviction upon which the action is based has been set aside under AS 12.55.085 or as a resuit
of post-conviction proceedings; or

(C) a period of 10 years or more has elapsed between the date of the person’s unconditional discharge on the prior
offense or adjudication of juvenile delinquency and the date of the violation of (a)(1) of this section, and the prior
conviction or adjudication of juvenile delinquency did not resuit frem a violation of AS 11.41 or of a similar law
of the United States or of another state or territory;

(2) under (a}2) or (10) of this section that

(A) the person convicted of the prior offense on which the action is based received a pardon for that conviction;

(B) the underlying conviction upon which the action is based has been set aside under AS 12.55.085 or as a result
of post-conviction proceedings; or

(C} a period of 10 years or more has elapsed between the date of the person's unconditional discharge on the prior
offense and the date of the violation of (a)(2) or (10) of this section, and the prior conviction did not result from a
violation of AS 11.41 or of a similar law of the United States or of another state or territory.

(c) It is an affirmative defense to a prosecution under (a)(3) of this section that the manufacture, possession, trans-
portation, sale, or transfer of the prohibited weapon was in accordance with registration under 26 1.8.C. 5801 - 5872

(National Firearms Act).

(d) It is an affirmative defense to a prosecution under {a){11) of this section that the person was using a firearm while
hunting, trapping, or fishing in a manner not prohibited by statute or regulation.

{e) The provisions of (a)(3) and {1 I of this section do not apply to a peace officer acting within the scope and authority
of the officer’s employment.

(f) For purposes of (a){12) of this section, a firearm on a person is concealed if it is covered or enclosed in any manner
so that an observer cannot determine that it is a firearm without removing it from that which covers or encloses it or

without opening, lifting, or removing that which covers or encloses it. A firearm on a person is not concealed if it is
unloaded and is encased in a closed container designed for transporting firearms.

{g) It is an affirmative defense to a prosecution under (a)(12) of this section that

(1) either

(A} the defendant convicted of the prior offense on which the action is based received a pardon for that convic-
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tion;

(B) the underlying conviction upon which the action is based has been set aside under AS 12.55.085 or as a result
of post-conviction proceedings; or

(C) a period of 10 years or more has elapsed between the date of the defendant's unconditional discharge on the
prior offense or adjudication of juvenile deiinquency and the date of the violation of (a)( 12} of this section, and the
prior conviction or adjudication of juvenile delinquency did not result from a violation of AS |1.41 or of a similar
law of the United States or of another state or territory; and

(2) at the time of possession, the defendant was
{A) in the defendant's dwelling or on land owned or leased by the defendant appurtenant to the dwelling; or

(B) actually engaged in lawful hunting, fishing, trapping, or other lawful outdoor activity that necessarily involves
the carrying of a weapon for personal protection,

(h) As used in this section,
(1) “prohibited weapon™ means any
{A) explosive, incendiary, or noxious gas

(1) mine or device that is designed, made, or adapted for the purpose of inflicting serious physical injury or
death;

(i1) rocket, other than an emergency flare, having a propellant charge of more than four ounces;
(iii) bomb; or
(iv) grenade;

(B) device designed, made, or adapted to muffle the report of a firearm;

(C) firearm that is capable of shooting more than one shot automatically, without manual reloading, by a single
function of the trigger; or

(D) rifle with a barrel length of less than 16 inches, shotgun with a barrel length of less than 18 inches, or firearm
made from a rifle or shotgun which, as modified, has an overall length of less than 26 inches:

(2) “unconditional discharge” has the meaning ascribed to it in AS 12.55.185.
(i} Misconduct involving weapons in the third degree is a class C felony.
CREDIT(S)

SLA 1978.ch. 166.§7; SLA 1990.ch 63,5 1; SLA 1990, ch. 189, § [:SLA 1991, ch. 59, §$ 3--6: SLA 1991, ch. 64.
$.3:5LA 1992, ch 79, §§ 11--14: SLA 1994, ch. 113, §§ 2, 3; SL.A 1996. ch. 60. §4: SLA 1996. ch. 6. § 7: SLA
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1998, ch. I, 88 1, 2.

CROSS REFERENCES

Attempt, classification of offenses, see § 11.31.100.
Classification of offenses, see § 11.81.250.
Felonies, sentence of imprisonment, see § 12.55.125.

Fines, see § 12.55.035.

Legal accountability based upon the conduct of another, see §§ 11.16.110and 11.16.120.

Offenses defined by statute, see § 11.81.220.
Prior convictions, effect on sentencing, see § 12.55.145.

Restitution and compensation, see § 12.55.045.
Victims of crimes, rights, see § 12.61.010 et seq.

LAW REVIEW AND JOURNAL COMMENTARIES

Compelling testimony in Alaska: The coming rejection of use and derivative use immunity. Jeffrey M. Feldman and
Stuart A. Ollanik. 3 Alaska b.. Rev. 229 (December 1986).

LIBRARY REFERENCES

Explosives&=>4,

Weapons€=>4 to 15.
Westlaw Key Number Searches: 164k4; 406k4 to 406k15.

C.J.S. Weapons §§9to 27, 29 t0 30, 37 t0 48.

UNITED STATES CODE ANNOTATED

Drive by shooting, federal crimes and offenses, see 18 U.S.C.A. § 36

Explosives and other dangerous articles, federal crimes and offenses, see 18 U S C. A . § 831 etseq.; 18 US.C.A. $841
et seq.

Firearms and weapons offenses, federal crimes and offenses, see 18 U.S.C.A, § 921 et seq.
UNITED STATES SUPREME COURT

Weapons offenses,

Posscssion of firearm by convicted feions, misdemeanor crime ol demesiic violence, domestic reiationship as

element of predicate offense, see U.S. v. Hayes, 2009, 129 S.Ct. 1079, 172 ..Ed.2d 816.

Use of firearm, firearm traded for drugs, see Watson v. U.S., 2007, 128 S.Ct. 579, 552 U.S. 74, 169 L.Ed.2d
472,

NOTES OF DECISIONS
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In general 2

Admissibility of evidence 15

Aggravation and mitigation, sentence and punishment 19

Arrest {2

Attorney discipline 11

Defenses 10

Double jeopardy 3

Due process 4

Equal protection 3

Instructions 16

Joint or separate trial |3

Nature and elements of offense 9

Pleas 14

Probation and related dispositions, sentence and punishment 20

Review 22

Right of association 6

Right to keep and bear arms 7

Right to privacy 8

Sentence and punishment 18-21i
Sentence and punishment - In general 18
Sentence and punishment - Aggravatien and mitigation 19
Sentence and punishment - Probation and related dispositions 20
Sentence and punishment - Sufficiency 21

Sufficiency, sentence and punishment 21

Sufficiency of evidence 17

Validity 1/2

Validity of prior laws 1

12, Validity

Statute that prohibited a convicted felon from possessing a concealable firearm did not violate Alaska Constitution's
provision guaranteeing an individual's right to keep and bear arms. Wilson v. State, 2009, 2009 WL, 1424468. Wea-

pons €=3

1. Validity of prior laws

Term “gravity knife,” which is included as prohibited weapon under statute making it a felony to possess such wea-

pen, is not unconstitutionally vague; “gravity knife” is commonly understood as knife in which blade opens, falis into
place, or is gjected into position by force of gravity or by centrifugal force, and “gravity knife" is included in statute in
conjunction with switchblade knife, thus providing ordinary person with notice that “‘gravity knife” must be similar to
switchblade in operating automatically or semiautomatically. AS 11.61.200(e}( 1) D). State v. Weaver, 1987, 736 P.2d

781. Weapons €3

2. In general

Legislature has considerable discretion in creating classifications denoting which former felons can possess firearm
and classifications need not be perfect. AS 11.61.200(b); Const. Art. 1, § 6. McCracken v. State, 987, 743 P.2d 382,

dismissal of habeas corpus reversed 985 F.2d 573. Weapons €2

3. Equal protection
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Statute defining misconduct involving weapons in the first degree, requiring passage of five years from unconditional
discharge on prior felony offense before a person can possess firearm, did not violate equal protection clause of State
Constitution, even though statute provided that receipt of pardon for prior conviction or having conviction set aside
was affirmative defense. AS 11.61.200(b); Const. Art. 1, § 6. McCracken v. State, 1987, 743 P.2d 3832, dismissal of

habeas corpus reversed 985 F.2d 573. Constitutional Law €3234; Weapons €3

4. Due process

State did not deny defendant due process under Alaska Constitution by convicting him on a felon in possession charge
even though his underlying conviction was reversed on constitutional grounds. AS 11.61.200(a)(1). Clark v. State,

1987, 739 P.2d 777. Constitutional Law €524509(25)

In prosecution of an ex-convict for possessing a concealable weapon, State was not required, as a matter of due
process, to establish defendant’s awareness of statute prohibiting such conduct. U.S.C.A. Const. Amend. 14. Afcan v.

State, 1986, 711 P.2d 1198. Constitutional Law €4694

5. Double jeopardy

Conviction in the Court of the Municipal Magistrate of Anchorage, Alaska, of the crime of carrying a concealed
weapon, in violation of an erdinance of that city did not bar prosecution on the same facts under Alaska statute for-
bidding persons convicted of a felony involving assault and like crimes from carrying firecarms capable of being
concealed upon the person. Act March 3, 1899, §§ 107, 143, 146, 147, 30 Stat. 1296, 1301; U.S.C.A .Const. Amend. 5;
Laws Alaska 1947, ¢. 70. U.S. v. Farwell, 1948, 11 Alaska 507, 76 F.Supp. 35. Double Jeopardy €187

6. Right of association

Statute prohibiting felon from residing in dwelling with knowledge that concealable firearm was kept there, unless
permission had been given by court or local iaw enforcement, did not infringe upon felon's First Amendment right of
association by prohibiting felon from living with his family, absent assertion that stepson who owned gun was un-
willing to keep gun elsewhere or that felon had ever applied to court or law enforcement for permission to reside in

dwelling with gun. U.S.C.A. Const. Amend. I; AS 11.61.200(2)(10). Morgan v. State (1997} Alaska App., 943 P.2d

1208, denial of habeas corpus affirmed 242 F.3d 382. Constitutional Law €571443; Weapons €=3

7. Right to keep and bear arms

Statute prohibiting felon from residing in dwelling with knowledge that concealable firearm was kept there, unless
permission had been given by court or local law enforcement, does not violate right to keep and bear arms, guaranteed
by stare constitution. Const. Art. 1, § 19; AS 11.61.200(a)(10). Morgan v, State (1997) Alaska App., 943 P.2d 1208,

denial of habeas corpus atfirmed 242 F.3d 382. Weapens €23

8. Right to privacy

Statute which makes possession of “gravity knife” in one's home a felony does not violate right to privacy under State
Constitution; iegislature may properly prohibit possession of object which interferes in serious manner with health,
safety, rights, and privileges of others, or with public welfare. AS 11.61.200(a)(3); Const. Art. |, § 22. State v.
Weaver, 1987, 736 P.2d 781. Constitutional Law %1225; Weapons €73

9. Nature and elements of offense
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The state forbidding persons convicted of a felony involving assault and like crimes from carrying firearms capable of
being concealed upon the person did not forbid consideration of felony committed in Oregon seven years earlier, the
statute being otherwise valid. Laws Alaska 1947, ¢. 70. U.S. v. Farwell, 1948, 11 Alaska 507, 76 F.Supp. 35. Weapons

€6

A .45 caliber Colt Automatic pistol was a “firearm capable of being concealed upon the person™ within statute for-
bidding persons convicted of felony involving assault and like crimes from carrying a “firearm capable of being
concealed upon the person.” Laws Alaska 1947, ¢. 70. U.S. v. Farwell, 1948, 11 Alaska 507, 76 F.Supp. 35. Weapons

€8

Defendants who either have entered guilty plea or have been found guilty of felony at trial are “convicted of a felony™
for purposes of the felon in possession of a firearm statute. AS 11.61.200(a)(1). Brant v, State { 1999) Alaska App., 992

P.2d 590. Weapons &4

Felon can be convicted of violating statute prohibiting felon from residing in dwelling with knowledge that con-
cealable firearm is kept there unless permission has been given by court or focal law enforcement, even if felon was
unaware of statute; it is widely known that felons are subject to variety of legal disabilities and restrictions, which thus
makes it reasonable to hold felens to duty of inquiry concerning such restrictions. AS 11.61.200(a)(10), 11.81.620(a).
Morgan v, State (1997) Alaska App.. 943 P.2d 1208, denial of habeas corpus affirmed 242 F.3d 382 Weapons €724

Belated set aside of conviction, following completion of probation on suspended imposition of sentence, related back
to date defendant was discharged from probation and, thus, previous conviction could not be used as basis for sub-
sequent conviction of possessing weapon after having been previously convicted of felony. AS 11.61.200, 12.55.085;
Rules Crim.Proc., Rules 11¢h)(2), 35.2. Hansen v. State, 1992, 824 P.2d 1384, Weapons €4

Burterfly knife is not “switchblade or gravity knife” and therefore does not quality as prohibited weapon. AS
11.61.200(a)(3), (e)(1){D). Jacobson v. State. 1990, 786 P.2d 388. Weapons €=4

“Butterfly” or “balisong knife”” was not “switchblade’” or “gravity knife” for purposes of statute making it felony to
possess prohibited weapon which is defined to include switchblade or gravity knife. AS 11.61.200(a)(3), (e)(1 X D).

State v. Strange. 1990, 785 P.2d 563. Weapons €4

Convicted felon's possession of partner's handgun for less than one-half hour for purpese of pawning it constituted
“possession” within meaning of felon-in-possession statute. AS 11.61.200(a)(1). Baker v. State, 1989, 781 P.2d 1368.

Weapons €24

Prosecution was not required to prove that defendant had notice or knowledge that his conduct in possessing firearm
constituted crime in order to convict defendant of misconduct involving weapons in the first degree. AS
11.61.200(a)} 1}. McCracken v. State, 1987, 743 P.2d 382, dismissal of habeas corpus reversed 985 F.2d 573, Wea-

pons €=4

Defendant violated felon in possession law by possessing a conceaiable firearm while underlying conviction was on
appeal, notwithstanding that underlying conviction was later reversed. AS 11.61.200(a)(1). Clark v. State, 1987, 739

P.2d 777. Weapons €=

In prosecution of an exconvict for possessing a concealable weapon, State was not required to establish defendant's
awareness of statute prohibiting such conduct. AS 11.8t.620(a). Afcan v. Stare. 1986, 711 P.2d 1198. Weapons €4
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Defendant could be convicted of being a felon in possession of a concealable firearm while predicate conviction was
on appeal and sentence stayed. AS 11.61.200(a)(1). Berg v. State, 1985, 711 P.2d 553. Weapons €4

Guilt of possession of gun by felon does not require actual possession and custody or control is sufficient, but
knowledge is prerequisite to possession, control or custody. AS 11.55.030. Davis v. State, 1972, 499 P.2d 1025,
certiorari granted 93 S.Ct. 1392, 310 U.S. 625,35 L..Ed.2d 586, reversed 94 S.Ct. 1105, 415 U.S. 308, 39 L.Ed.2d 347.

Weapons €24

Weapon is “concealed” if it is hidden from ordinary observation, and need not be absolutely invisible to other persons.
AS 11.55.030. McKee v. State, 1971, 488 P.2d 1039. Weapons €10

10. Defenses

Applicant whose prior felony conviction was pardoned by governor would not have affirmative defense to unlawful
possession of firearm by convicted felon, and thus, applicant was not eligible for permit to carry concealed weapon
under state law, in that he would be subject to criminal liability if he carried concealed handgun in any place outside
his dwelling or land appurtenant to dwelling or carried handgun while not engaged in lawful hunting, fishing or

trapping, or other lawful activity. Gabrielle v. State, Dept. of Public Safety (2007) Alaska, 158 P.3d 813. Weapons

LV

Defendant's alleged reliance on fact that probation officer failed to inform him of statute prohibiting felon from re-
siding in home in which concealable firearm was kept did not present sufficient basis to assert statutory mis-
take-of-law defense to prosecution for violation of weapons statute. AS 11.61.2006(a)(10), 11.81.420(a), (b)(1).
Morgan v. State {1997) Alaska App., 943 P.2d 1208, denial of habeas corpus affirmed 242 F.3d 382. Criminal Law

€=32

Defendant's personal belief that he was not convicted for purposes of the felon in possession statute during the pen-
dency of the appeal of the underlying conviction was not sufficient to establish the defense of mistake of faw. AS

11.61.200(b)(1-3). Clark v. State, 1987, 739 P.2d 777. Criminal Law €32

Affirmative defenses provided under felon in possession statute arise only when the actions described therein eccurred
before the felon in possession offense was committed, AS | 1.61.200(b)(1-3). Clark v, State, 1987, 739 P.2d 777.

Weapons €4

11. Antorney discipline

Federal crime of aiding and abetting a convicted felon and mental defective in receiving ammunition is a “serious
crime” within meaning of bar rule, which provides that an attorney convicted of a serious crime shall be suspended
from practice pending final disposition of a disciplinary proceeding and which defines a “serious crime,” in part, as
including any crime that would be a felony in state, though state does not specifically prohibit furnishing ammunition
to a convicted felon. State Bar Rules, rules 12, 16(c), 23, 23(d): 18 US.C.A. 882, 922(h); AS 1155030, 12.15.010,
Matter of Robson, 1978, 575 P.2d 771. Attorney And Client €39

12, Arrest

Police officer had probable cause for warrantless seizure and search of contents of plastic box containing crack co-
caine, which was found on defendant’s person during search incident to arrest for possessing firearm while intoxicated,;
officer's knowledge that type of glass pipe found on defendant was commonly used to smoke cocaine and that people
who smoke cocaine and possess pipe usually carry cocaine, furnished probable cause for arrest of defendant for un-
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lawful possession of drugs as well as probable cause for search of contents of plastic box for cocaine, and officer's
observations of defendant's erratic behavior while possessing firearm, provided probable cause for officer to believe
that defendant was high and thus to search defendant's person for cocaine. AS 11.61.200(a)(1}, 11.71.040(a)(3}(A).

Snider v. State (1998) Alaska App., 958 P.2d 1114, Arrest €=71.1(6)

Where officer knew that hand guns and ammunition had been taken in recent burglary committed near where de-
fendant was walking, he knew defendant had a criminal record, the hour was late, protrusions in defendant's coat were
unusual and the position of his hand suggested that he was carrying a hand gun, officer was justified in stopping
defendant and, when defendant kept his hand positioned so as to suggest that he was carrying unholstered gun, a search
of defendant was also proper and gun uncovered by search should not be suppressed. AS 11.20.100, 11.55.010,
11.55.03 (Repealed); Const. Art. 1, § 14. Ozenna v. State, 1980, 619 P.2d 477. Arresl €963.5(5); Arrest

€=263.5(8)

13. Joint or separate trial

Trial judge did not abuse his discretion in denying defendant’s motion for severance filed on moming of trial on
ground that it was not timely where misconduct invelving weapons in first degree was properly joined to kidnapping
and other charges since all the charges were based on the same act or transaction, severance of the misconduct in-
volving weapons charged would have resulted in essentially the same evidence being presented twice to two different
juries, defendant made no showing that his failure to move for a severance was in any way related to State's mis-
conduct in making late discovery, there was no claim that counsel obtained any new information which would justify
failure to move for severance at earlier time and where it appeared that there could have been strategic reasons for the
fact that defendant did not make his motion to sever at an earlier time. Rules Crim.Proc., Rules 8(a), 12(b, c, e),
16(f)(3); AS 11.41.200(a)(1, 3), 11.61.200(a). Wortham v. State, 1984, 689 P.2d 1133. Criminal Law €=620(7)

Joint trial of defendant for not enly crimes of burglary and larceny but also the crime of possession, by a person
convicted of felony, of a firearm capable of being concealed on person was not so prejudicial as to require reversal of
judgment and ordering of separate trials where jury was not told nature of prior conviction involved possession of
firearm count and there was nothing inflammatory about way fact of prior conviction was presented to jury. Mead v.
State, 1968, 445 P.2d 229, certiorari denied 90 S.Ct. 117, 396 1J.S. 855, 24 L.Ed.2d 104. Criminal Law €=1166(6)

14, Pleas

Refusing to let defendant withdraw guilty plea to charge of possessing weapon after having been convicted of felony
was error given that defendant was entitled to set aside of previous conviction afier completing probation on sus-

pended impaosition of sentence, and defendant was misinformed by his attorney when defendant entered his plea. AS
11.61.200; Rules Crim.Proc., Rules 1 1{h)2), 35.2. Hansen v. State, 1992, 824 P.2d 1384. Crimina! Law €274(4);

Criminal Law €72274(8)

15. Admissibility of evidence

Trial judge acted within his discretion, during prosecution for possession of altered firearm, in permitting police
officer to testify as to why serial number would be removed from firearm; officer's testimony was not speculative, but
was tnstead based on her experience and training with handguns. AS [1.61.200(a)(6). Collins v. State (1999) Alaska

App., 977 P.2d 741. Criminal Law €=2474.5: Criminal Law €~2476.1

Evidence of defendant’s prior conviction was admissible in prosecution for misconduct involving weapon, even
though defendant had conceded existence of prior felony conviction and that his prior conviction precluded him from
possessing concealable firearm. as jury had legitimate right te be informed of all elements of crime charged and of
proof bearing on those elements so that jurors would not be misled to think that they were being asked to convict

‘C 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.




2837

AS §11.61.200 Page 10

defendant for mere possession of firearm. AS 11.61.200(a)(1); Rules of Evid., Rule 404(b)(1}. State v, McLaughlin,
1993, 860 P.2d 1270. Criminai Law €661

Any error in triat court's failure to withhold from jury evidence of defendant's prior convictions in light of his proffered
stipulation, for purposes of charge of misconduct involving weapons in first degree, that he had prior felony convic-
tion, was harmless, given strength of state's case against defendant on robbery, murder, assault, and attempted murder
charges; defendant conceded that he was guilty of robbery, was in possession of handgun, and had previously been
convicted of felony, defendant was arrested at scene, his identity was not in doubt, and evidence of intent in shooting
at police officers was overwhelming. Rules of Evid., Ruie 403: Rules Crim.Proc., Rule 47(a); AS 11.61.200(a)(1).

Weitz v. State, 1990. 794 P.2d 952. Criminal Law €21 168(2)

Admission of prior felony charge in prosecutien of defendant for kidnapping and misconduct involving weapons in
first degree did not result in such unfair prejudice to defendant that he was entitled to new trial in spite of fact that his
motion to sever was untimely, where defendant stipulated to existence of prior felony, jury was not informed of nature
of conviction, evidence of prior conviction came in with minimum emphasis, and there was no emphasis on existence
of prior conviction during remainder of trial, notwithstanding that court failed to give limiting instruction that prior
felony was admissible only for purpose of proving misconduct involving weapons charge. AS 11.41.200(a)(1, 3),
[1.61.200(a). Wortham v. State, 1984, 689 P.2d 1133. Criminal Law €=1169.!1

In prosecution of defendant for kidnapping, assault, robbery and miscenduct involving weapons, trial judge did not
abuse his discretion in refusing to admit testimony of defendant's proffered witness which was offered on narrow
ground that pimp would not go to police if he had dispute with someone like defendant but that pimp and defendant
would try to work things out, where defendant was able to introduce evidence through another witness' testimony that
victim was a pimp, jurors could reason that pimp would prefer not to contact police and proffered witness’ testimony
would not have assisted jury in understanding defendant's case that victim was pimp who had disagreement with
defendant and would be biased against him. AS !'1.41.200(2)(1, 3), 11.41.300(a)(1), (a)(1)E), 11.61.200(a); Rules of
Evid., Rules 403, 702. Wortham v, State, 1984, 689 P.2d 1133. Witnesses €374(1)

Eyewitness' testimony, in prosecution for being a convict in possession of a prohibited weapon, that defendant took
knife from his pocket, described how he had stabbed and raped his sister-in-law, mentioned he was on parole, and
kissed witness was admissible to explain why defendant would be the kind of person who would carry a concealed
weapon in a public building and exhibit it to a virtual stranger. McKee v. State, 1971, 488 P.2d 1039. Weapons

€=17(3)

16. Instructions

Ambiguity of definition of constructive possession in defendant’s trial for weapons offenses after the police recovered
a pisto! from under the passenger seat of the vehicle in which he was riding, was harmless; the defense was that de-
fendant did not know the pistol was under the seat, but the alleged flaw in the instruction would make a difference only
if defendant conceded he was aware of the pistol; moreover, defendant was also convicted of possession of firearm in
furtherance of a drug felony, so jury necessarily found that defendant knowingly possessed the pisto! in aid or in
furtherance of his drug offense. AS 11.61.200(a)(1). Alex v. State £2006) Alaska App., 127 P.3d 847, rehearing de-
nied, dismissal of post-conviction relief vacated 210 P.3d 1225. Criminal Law €521172.1(3)

Defendant was not entitled to instruction on defense of necessity in trial for misconduct involving weapons in the first
degree, despite defendant’s testimony that he received threats from relatives of victim of defendant's former felony
offense, absent showing that defendant had taken reasonable steps, other than illegally purchasing concealabie fire-
arm, in order to defend himself. AS 11.61.200(a)(1), 11.81.320. McCracken v. State, 1987, 743 P.2d 382, dismissa) of

habeas corpus reversed 985 F.2d 573. Weapons €=17(6)
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In prosecution of defendant for kidnapping and misconduct involving weapons in first degree, trial court's failure to
give limiting instruction that prior felony was admissible only for purpose of proving the misconduct involving the
weapons charge was not plain error where defendant never requested limiting instruction, although defendant was
entitled to limiting instruction if ke had requested one and better practice would have been for trial judge to have
offered to give limiting instruction. AS 11.41.200(a)(1, 3), 11.61.200(a). Wortham v. State, 1984, 689 P.2d 1133.

Criminal Law £21038.2

In prosecution of defendant for kidnapping, assault, robbery, and misconduct involving weapons, trial court did not err
in refusing to give defendant's proposed instruction which summarized his theory of the case that victim voluntarily
accompanied defendant, that victim had possessed the firearm involved and that victim was wounded as a result of his
own actions in a struggle over the weapon, where instructions informed jury of elements of the crimes, law of
seif-defense and necessity, burden of proof, witness credibility and bias, defendant's theory of defense was adequately
covered in the instructions which were given and defendant's attorney was able to argue the defense theory in closing
argument. AS 11.41.200(a)(1, 3), 11.41,300(a)(1), (a)(1XE), 11.61.200(a). Wortham v. State, 1984, 689 P.2d 1133.

Criminal Law €829(4)

Where possession of concealable firearm by defendant, a convicted felon, was the only crime charged, where idea of
obtaining firearm originated with defendant while he was in prison, where defendant retained exclusive control over
firearm until it was later found by prison officials, and where defendant's cell mate shared no dominion and control
over the gun, there was no basis from which jury could have reasonably inferred that cell mate was an accomplice, and
thus trial judge did not err in refusing to give accomplice instruction to jury. AS 11.55.030; Rules of Criminal Pro-
cedure, rule 30(b)(2). Gordon v. State, 1975, 533 P.2d 25. Criminal Law €=2780(1)

Defendant charged with being a convict in possession of a prohibited concealed weapon was entitled to an instruction
defining the term “concealed.” AS 11.55.030. McKee v. State, 1971, 488 P.2d 1039. Criminal Law €=800(2)

17, Sufficiency of evidence

Evidence that accused had been convicted of assault with intent to rob under the laws of Oregon and that at time of his
subsequent arrest he had in his possession a .45 caliber Colt Automatic pistol justified conviction under Alaska statute
forbidding persons convicted of a felony involving assauit and like crimes from carrying a firearm capable of being

concealed upon the person. Laws Alaska 1947, c. 70. U.S. v. Farwell, 1948 11 Alaska 507, 76 F.Supp. 35. Weapons

€2 7(4)

There was sufficient evidence that defendant possessed firearm knowing that its serial number had been altered with
intent of rendering firearm untraceable 1o support his conviction for possession of aftered firearm; defendant admitted
that he purchased two handguns, including the altered handgun, on street from person he did not know for $50, the
loaded handguns were found under mattress of bed in bedroom where defendant was found, and police officers tes-
tified that removal of serial number from weapon exhibited intent to render that firearm untraceable. AS
11.61.200(a)6). Collins v. State {1999) Alaska App., 977 P.2d 741. Weapons €-217(4)

in prosecution of an ex-convict for possessing a concealable weapon, State fully satisfied its burden of establishing

defendant's culpable mental state by showing: that defendant knew he had been convicted of a feiony; that he knew he
had been discharged from probation for the felony within the past five years; and that he knew he was in possession of
a concealable firearm. AS 11.61.200(a)(1), 11.81.610(b)2). Afcan v. State, 1986, 711 P.2d 1198. Weapons €=17(4)

Evidence sustained conviction for possession of pistol by felon, despite claim that exclusive possession was not es-
tablished and aithough pistol did not have clip. AS 11.55.030. Davis v, State, 1972, 499 P.2d 1035, certiorari granted
93 S8.Ct. 1392, 410 1.5 925, 35 [..Ed.2d 586, reversed 94 S.Ct. 1105, 415 .S, 108, 39 [..Ed.2d 347. Weapons

=1 7(4)
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18. Sentence and punishment--In general

Imposition of maximum sentence upon conviction for misconduct involving weapons in first degree was not clearly
mistaken where state proved that defendant's prior criminal history included repeated instances of assauitive behavior
and that defendant had three or more prior felony convictions. AS 11.61.200(a)(1), 12.55.125(e)}2), 12.55.155(c)(8,

15). Simmons v. State, 1995, 899 P.2d 93|. Weapons €21 7(8)

Sentence of 11 years in prison for combination of crimes consisting of first-degree burglary, second-degree thef,
first-degree weapons misconduct, and forgery was not excessive, where trial court found that defendant was third
felony offender who could not be deterred or easily rehabilitated, and maximum term for defendant's single most
serious offense was ten years. AS 11.46.130(b), 11.46.300(b), 11.61.200(f); AS 12.55.185(9}(1990). Wesolic v. State,

1992, 837 P.2d 130. Burglary €49; Forgery €-°51; Larceny €=788; Weapons €=|7(8)

Defendant's abuse of his landlord's trust by burglarizing locked bedrooms and garage of home while landlord was
absent was proper factor to consider when judging seriousness of burglary for purposes of sentencing. AS.
11.46.130(b), 11.46.300(b}, 11.61.200(f), 12.55.155(¢c)(15, 20, 21), (d)(9); AS 12.55,185(9} {(1990). Wesolic v. State

1992 837 P.2d 130. Burglary €249

Defendant's prior sentences in Oregon for unauthorized use of motor vehicle and in Fairbanks for first-degree burglary
and driving while intoxicated were sufficiently significant to support finding that defendant was danger to community,
as basis for making defendant's sentence for misconduct invelving weapons consecutive to defendant’s sentences for
first-degree burglary counts. AS {1.46.300(a}(2)(A), 11.61.200(a)}1), 12.35.125(d)(1), (e)(1), 12.55.155(c)(20).
Ecklund v. State, 1986, 730 P.2d i61. Sentencing And Punishment €602

Trial court should, prior to imposing sentence, inquire of defendant and his counsel and resolve any factual questions
in dispute regarding defendant's credit for time served based on conditions of presentence release, and should ex-
pressly identify those periods of time for which credit is to be allowed. AS 1}.41.220(a)(2), 11.61.200(a)(1),
12.55.125(eX1). Ackermann v. State, 1986, 716 P.2d 5. Sentencing And Punishment €354

In sentencing defendant on convictions of assault in the first degree, kidnapping, robbery in the first degree, and
misconduct involving weapons in the first degree, trial judge was authorized to impose consecutive sentences and was
also free to give little weight to mitigating factor that, except for misconduct involving weapons charge, defendant's
former charges consisting of five prior felony offenses were less serious offenses that his current charges, AS
11.41.200{a)(1, 3), L1.41.300(a)}(1), (a)(1)XE), 11.61.200(a); AS 12.55.155{d)(8)(Repealed). Wortham v. State, 1984,

689 P.2d 1133. Sentencing And Punishment €-294; Sentencing And Punishment €590

Three-judge panel could legitimately conclude that conduct of defendant, who was convicted of first-degree mis-
conduct involving weapons on basis of his possession of a handgun, was not the least serious included in the definition
of the offense; furthermore, review of defendant's entire criminal record supported finding by three-judge panel and by
original sentencing judge that defendant's conduct exhibited contempt for the law and law enforcement warranting a
substantial sanction. AS 11.61.200(a), 12.55.155(d)(9, 13). Shaw v. State, 1983, 673 P.2d 781, modified on rehearing
677 P.2d 259, appeal after new sentencing hearing 1985 WL 1078167. Weapons €=17(8)

Three-judge panel was not clearly mistaken in determining that presumptive sentence for misconduct involving
weapons in the first degree was not manifestly unjust, AS 11.61.200(a)(1), (f). Shaw v, State, 1983, 673 P.2d 781,
modified on rehearing 677 P.2d 259. appeal after new sentencing hearing 1985 W1 1078167 Sentencing And Pu-

nishment &277
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Defendant convicted of misconduct involving weapons in the first degree, with prior convictions for assault with
dangerous weapon and felon in possession of weapon, could properly be sentenced as third offender, even though a
prior conviction was necessary element of both the present charge of misconduct involving weapons and the prior
conviction of felon in possession of a weapon; same conviction could be used to prove element of misconduct in-
volving weapons as well as to trigger application of presumptive sentencing. AS 11.61.200(a)(1), 12.53.125(e)2),
12.55.155(c). Gilbreath v. State, 1983, 668 P.2d 1334, Sentencing And Punishment €=21349

Even though defendant's prior felony conviction was a necessary element of the offense involving violation of statute
prohibiting felons from possessing any concealable firearm, such conviction could form basis for applying presump-
tive sentence applicable to second felony offender. AS 11.61.200(a)(1), 12.55.125, 12.55.155, 12.55.185(7). Fry v.
State, 1983, 655 P.2d 789. Sentencing And Punishment €594

In prosecution for assault in third degree and miscenduct involving weapons in first degree, trial court erred in im-
posing sentence in excess of presumptive sentence absent finding of aggravating factors, even if excess term was
suspended. AS 11.41.220, 11.61.200(a)(1), 12.55.155-12.55.175. McManners v. State, 1982, 650 P.2d 414. Assault

And Battery €2100; Weapons €=17(8)

Fact that, with regard to process of determining sentence to be imposed for offense of being a felon in possession of a
prohibited weapon, accused's prior “police contacts™ not leading to convictions were discussed in ascertaining length
of time he had served on a prior conviction and other matters did not prejudice accused, in view of indication that such
police contacts were not a significant factor in trial court's decision to impose four-year sentence, AS 11.55.030,
11.55.040. Deveroux v. State, 1976, 548 P.2d 1296. Criminal Law €521177.3(2)

Where piea bargain entered into by accused, who pled guilty to being a felon in possession of a prohibited weapon,
entaited his admitting, for purposes of sentencing, a charge of larceny in a building, such charge could be considered
for sentencing purposes, though the charge was dropped. AS 11.55.030, 11.55.040. Deveroux v. State, 1976, 548 P.2d

1296. Sentencing And Punishmeny €298

Though some of accused's prior convictions of 11 criminal offenses and 13 traffic offenses were petty in nature, the
number of such convictions warranted their consideration in determining sentence to be imposed for accused’s offense
of being a felon in possession of a prohibited weapon. AS 11.55.030, 11.55.040. Deveroux v. State, 1976, 548 P.2d

1296. Sentencing And Punishment €293

Trial court, in stating that “there is no question in my mind that * * * [defendant] is a danger to society” and in indi-
cating that court had considered and rejected the possibility of rehabilitation “at least * * * unless there is a complete
change of attitude by the defendant,” sufficiently articulated court’s reasons for and purpose to be served by imposition
of four-year sentence against defendant for offense of being a felon in possession of a prohibited weapon. AS
11.55.030. 11.55.040. Deveroux v. State, 1976, 548 P.2d 1296. Sentencing And Punishment €373

19. - Aggravation and mitigation, sentence and punishment

Defendant’s actions which formed the basis of his third-degree weapons misconduct conviction were not among the
least serious forms of conduct encompassed by the crime of weapons misconduct, and thus was not a mitigating factor
for sentencing purposes; court found that defendant was legally intoxicated and had concealed his loaded weapon
under his clothing. AS 11.61.200(a)(1}, 12.55.155(d)X9). Brockway v. State (2001) Alaska App., 37 P.3d 427. Sen-

tencing And Punishment €66

Fact that defendant waited until owner of home was absent before burglarizing home was not mitigating factor with
respect to sentencing for first-degree burglary conviction. AS 11.46.130(b), 11.46.300(b). 11.61.200¢1).

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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12.55.155(c)(15, 20. 21), (d)(9); AS 12.55.185(9) (1990). Wesolic v. State, 1992, 837 P.2d 130. Burglary €249

Mitigating factor for cases where defendant’s conduct is among least serious conduct within definition of offense may
be applied to offense of felon in possession of concealable firearm. AS 11.61.200a)(1), 12.55. I5§(d)(9) State v.

LaPorte, 1983, 672 P.2d 466. Weapons €==17(8)

Though offense of misconduct involving weapons in the first degree is defined in terms merely of knowing possession
of a firearm, aggravating factor of directing the “conduct constituting the offense™ at a law enforcement officer was
shown by evidence that gun was pointing directly at officer when defendant first tumed, that defendant refused at least
three times to drop the weapoen, and that defendant knew that person confronting him was a police officer. AS
11,61.200(a)(1), 12.55.155(c)(13). Gilbreath v. State, 1983, 668 P.2d 1354. Sentencing And Punishment €124

Aggravating factor of directing “conduct constituting the offense” at a law enforcement officer was applicable, despite
defendant's contention that offense of misconduct invelving weapons in the first degree was “complete” when police
officer first saw him with the gun, before defendant was even aware of officer's presence. AS 11.61.200(a)(1),
12.55.155(c)(13). Gilbreath v. State, 1983, 668 P.2d 1354, Sentencing And Punishment €124

“Most serious conduct™ aggravating factor with respect to offense of misconduct involving weapons in the first degree
was shown by possession of concealable weapon by defendant, who was a felon, under circumstances indicating
possible intent to use the weapon against a police officer or another. AS 11.61.200¢a)(1}, 12.55.155(c)(10). Gilbreath

v. State, 1983, 668 P.2d 1354. Sentencing And Punishment €279

Finding of mitigating factor that harm caused by defendant's conduct was *‘consistently minor and inconsistent with
the imposition of a substantial period of imprisonment” was not warranted, given circumstances of instant offense of
misconduct involving weapon in the first degree and nature of defendant's original felony, an assault with a dangerous
weapon in which victim was clearly placed in substantial fear. AS 11.61.200(a)(1), 12.55.255(d) 13)}. Gilbreath_v.

State, 1983, 668 P.2d 1354. Sentencing And Punishment €84

20. ---- Probation and related dispositions, sentence and punishment

Conviction in which person receives probation and suspended imposition of sentence is to be set aside at time de-
fendant is discharged from probation, unless State can meet its burden of showing good cause why conviction should
not be set aside. AS 11.61.200. Hansen v. State, 1992, 824 P.2d 1384. Sentencing And Punishment €=1953

21. -—- Sufficiency, sentence and punishment
Composite sentence of 20 years for 12 offenses in six separate criminal cases was not excessive; defendant could have
been sentenced to a term of 20 years imprisonment alone for class A felony burglary, the most serious of the crimes
committed by defendant, trial judge found that defendant had not responded to five years worth of prior rehabilitative
efforts and that it would be fruitless to place defendant on probation, defendant conceded to two aggravating factors
during sentencing, and defendant had been under State supervision since he was 12-years-cld. Smith v, Staic {2008)
Alaska App.. 187 P.3d 51]. Sentencing And Punishment €645

Sentencing defendant. for convictions of two counts of first-degree burglary and one count of first-degree misconduct
involving weapons, to concurrent six-year terms with two years suspended for two burglaries and consecutive
two-year term for weapons misconduct, was not clearly mistaken. AS 1. 46.300(a)(2)(A), 11.61.200(a)(!),
[2.55.125(d)(1), (e)(1). 12.55.155(c)20). Eckiund v, State, 1986, 730 P.2d i61. Burglany €249; Weapons

€=17(8)
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Defendant's sentence totaling 53 vears of imprisonment for convictions of assault in the first degree, misconduct
involving weapons in the first degree, kidnapping, and robbery in the first degree was not excessive where trial judge
could have properly given great weight to jury's finding that defendant kidnapped victim, intending to injure him and
that defendant intentionally shot victim and then robbed him, defendant had record of five prior felony convictions,
defendant had served sentences of greater than one year and had not been deterred by these former sentences, and .
defendant was on parole at time of the offenses and had just completed lengthy sentence four months before. AS -
11.41.200¢a)(1, 3, 11.41.300(a)1), (a)(1)(E), 11.61.200(a). Wortham v. State, 1984, 689 P.2d 1133. Sentencing And

Punishment €645

Sentence on charge of misconduct involving weapons in the first degree was illegal, since sentencing judge gave less
than presumptive sentence of two years without finding any mitigating factors, and sentence therefore had to be va-
cated. AS 11.61.200{a)(1), 12.55.125(e)(1}, (g), 12.55.165. State v. LaPorte, 1983, 672 P.2d 466. Sentencing And

Punishment £57995

Sentence of five years with 18 months suspended, imposed on conviction of defendant for misconduct involving
weapon in the first degree, with two aggravating factors, was not excessive. AS 11.61.200(a)(1), 12.55.155(c)(10, 13),

(d)(13). Gilbreath v. State, 1983, 668 P.2d 1354. Weapons €21 7(8)

Imposition of four-year sentence for offense of being a felon in possession of a prohibited weapon was not clearly
erroneous with regard to accused who had prior convictions for 13 traffic offenses and 11 criminal offenses including
burglary, and who had recently committed a larceny in a building. AS 11.55.030, 11.55.040. Deveroux v, State, 1976,

548 P.2d 1296. Weapons €~217(8)

22. Review

In determining meaning of terms “switchblade” and “gravity knife” that are included in definition of prohibited
weapons which it is felony to possess, Court of Appeals had to look to general usage for meaning of terms, where
neither of the terms was defined in statutes. AS 01.10.040, 11.61.200(a)(3), (e)(1)(D). State v. Strange, 1990, 785 P.2d

563. Weapons €524

Trial court’s failure to make factual finding as to whether knife seized from defendant was “gravity knife” within
meaning of statute making possession of such weapon a felony required remand for further proceedings. AS
11.61.200(a)(3). State v. Weaver, 1987, 736 P.2d 781. Criminal Law €~=1181.5(3.1)

AS §11.61.200, AK ST §11.61.200

Current through the 2009 First Regular Session and First Special Session of the 26th Legislature

(c) 2010 Thomson Reuters
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SEAN PARNELL, GOVERNOR

Division of Probation & Parole
Region 2, Fairbanks Office
455 3™ Avenue, Suite 130

DEPARTMENT OF CORRECTIONS Fairbanks, Alaska 99701
' (807) 458-6830

Date: Marcr‘ 2010

Address: a

== --—Ra:.Prohation/Parala Syupervision

This letter is to serve as official notification that your probation/parofe supervision has expired
and contact with the Fairbanks Probation Office is no longer required.

Pursuant to AS 15.05.030, please be advised that you should re-register with the Division of
Elections (P.O. Box 110017, Juneau, AK 99811-0017), now that you have been discharged
from probation supervision. Also, please be advised that your right to vote (after contacting
Division of Elections), your right to be a member of a jury, and your right to hold elected office

are automatically restored.
Although your above rights have been restored {rights to vote, jury service, and to hoid elected
office}, you should be aware that your right to possess fireanms (all shotguns, rifles, as weli as
" handguns) and ammunition remains restricted. Possession of any rifle, shotgun, rifie and/or
ammunition could subject you to prosecution for a felony criminal offense under state or federal
law. Even if you received a suspended: imposition of sentence and an order has been issued
setting aside the conviction, your right to possess firearms and ammunition has not been
restored. You should contact your attomey if you have questions.

Thank you for your cooperation during your probation/parole supervision and best of huck to you
in the future. If you have any questions concerning this subject or any othsr matter, please.

contact me.

Sincerely,

K & ushrly

Criminal Justice Technician il

CC: Director, Division of Elections
File

20-808.08
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™ THE SUPERIOR COURT FOR THE STATE OF ALASKA

FOURTH JUDICIAL DISTRICT AT FAIRBANKS

STATE OF ALASKA, )
)

Plamntiff(s), )

Vs, : )
)

)

ALLEN WILSON, )
)

Defendant(s). 3

)

Case No. 4FA-899-3528 CR

ORDER RE: DEFENDANT’S MOTION FOR
ORDER ALLOWING HIM TO POSSESS FIREARM

fhati 1= dlye conpnme
wiioan . aihs TRUUITUL

a3g A misdemeaanor in connection with false claims for unemployment

P

compensation. A jury found him guilty on all counts. On December &, Z000, this court

sentenced Mr. Wilson to pay restitution to the Alaska Deparment of Labor in the amount of ~

§7552, which M. Wilson paid in full the same day. In 2001, Mr. Wilson attempted to get his
convictions set aside in order to get his permit to carry a concealed weapon reinstated. This
court denied his request.

On January 18, 2005, Mr. Wilson wrote a letter to the court requesting that his right to
possess a gun for hunting be restored so that he can hunt for subsistence purposes. This court

has considered the letter and motion.

SOA v. Wilson
Case No, 4FA-599-3528 CR
Page 1 of 3
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Discussion:

13 Can Allen Wilson Legally Possess a Firearm for Hunting at This Time?

Under AS 11.61.200, Mr. Wilson is prohibited {rom possessing a fircarm, which is either
concealed or is capable of being concealed on his person, for ten years after the date of
unconditional discharge from the felony offense. The statute applies to all felony convictions,
regardiess of whether violence was involved in the offense. See AS 11.61.200. Therelore, the
restriction applies to Mr. Wilson even though he was convicted of theft in a completely non-
violent situatiorn.

The term “unconditioral discharge” requires “cempletion of any sentence of
imprisonment, discharge from parole or probation, and reiease irom any otner restriction directiy

imposed ag part of the judgment of conviction.” Singleten v. State, 921 P.2d 636, 638 (Alacka

e ARWOTT S8 1RATAN 4 A R FAVA TS N B A '—'j’f'....._ !
B%sls boachamae k4 Y LAY danir ERwmo i vl SN A Faria [N R T n':,u: lnp ?r—‘-chcn, [ESLIazEl 1 G CaTTe
Fart &y 9 P T [, RO R S AL N S WA PR S S P R R T ol e 5 g st
Aovr T e st I\J +le oG we vyl Teay dlaay Dyt e met ety At e ATl
oy ik Wad ST |\.;uu ~ \.uuvx JLuu lvl]\/ll) WS tllJ’J\.nJ\.u_J L A S R R e L T R e P e

Mr. Wilson was unconditicnally discharged on December 8, 2000, and will be eligible to possess
a firearm capable of being concealed on his person in Becember 20{0.

Rifles or shotguns manufactured for hunting are generally too large to be considered
“capable of concealment on one’s person” under AS 11.61.200(a). Therefore, state law appears
to permit Mr. Wilson to possess a fireanm like a hunting rifle, so long as it is not covered or

concealed,

Several other states along with Alaska have statutes that prohibit a convicted felon from

possessing handguns or other concealable fircarms while permitting them to possess rifles and

S50A v. Wilson
Case No. 4FA-899-33283 CR
Page 2 of 3
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shotguns. E.g., United States v. Qualls, 172 F.3d 1136, 1138-39 (9" Cir. 1999); New York v.

Adarns, 747 N.Y.S.2d 909, 912-15 (Sup. Ct. 2002).

Under federal law, a felon may be charged under 18 U.S.C. § 922(g)(1) and 18 U.S.C. §
921(a)}20) for possessing any fircarm, ncluding those permitied under state law.  Caron v,
United State, 524 U.S. 308, 313-317, 118 S. Ct. 2007, 2011-2012, 141 L. Ed. 2d 303 (1998);
Adams, 747 N.Y.S.2d at 913; Qualls, 172 F.3d at 1138-39. The Uniicd States Supreme Court

has interorete

'_u
-
3
4]
v
3
o
)

possessing «/l fircarms of any type for as long as any state restriction on possession of any type

~

of firearm due to the felony conviction remains. Caron v. United State, 524 1.5, 308§, 313-317,

118 S. Ct. 2007, 2011-2012, 141 L. £6. 2d 305 (1998)."
Conclusion:

Mgl aw prenibils Bro Wilson from possessing z brearmn concealed or cangbiz of beiny
concealed wtll December ¥, 2010, Federe! law prohibits Mr Wilsen from possessing any

fircarmy wntil December 8, 2010, This court is without jurisdiction to grant Mr. Wilson
permission lo possess a firearm. The Motion 1s DENIED.
/
Dated this 77, 3. day of May, 2005, at Fairbanks, Alaska.
Iz

] - )

/‘ ; r
,./ ! A {

/ / J [ ] i-«l ; N [ ‘ %{ L,{ / :’:'EA J!v /’Ji,‘z‘"f{i/LKj
)f’lcsLj VSte nkmé&
Superior Court Judge

' Although the Court did not use a preemption analysis, the opinion observed that “the Federal Government has an
interest in a single, national, protective policy, breader than required by state law.” Caron, 524 1.8 at 316, 118 8,
Cr.at 2012,

SOA v. Wilson

Case No. 4FA-599-3528 CR

Page 3 of 3
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LAW OFFICES

WiLLiaM R, SATTERBERG, JR. FAX (907) 452-3988

ATTORNEY AT LAW
709 FOURTH AVENUE
FAIRBANKS, ALASKA 99701
(907) 452-4454

August 26, 2009

Richard Svodony
Assistant Attorney General
PO Box 110300

Juneau, AK 99811

Dear Richard:

This letter is a follow-up to our recent conversation regarding the Lauterbach
Amendment and your interpretation of the law.

Specifically, as indicated to you, the primary concern that [ have is that the Department
of Probation and Parole has apparently been advising individuals who have retained an SIS that
they no longer have weapons rights. [ believe that this is incorrect advice. I furthermore suggest
that your office’s interpretation of Judge Steinkruger’s opinion is incorrect, as welt. My analysis
will follow shortly.

Recognizing that you indicated to me that the assistant attorney general for the state was
essentially interpreting federal Jaw, mmght [ suggest that the state take an alternate position?
Specifically, why cannot the state simply advisc individuals that federal law may or may not
impact their ability to own weapons, and that they should be aware that fedcral law may restrict
the right to own weapons, but that the state law does not do so? This may solve the problem.

As indicated to you, the analysis of Judge Steinkruger in the casc you referenced, |
believe, contradicts your position as set forth to me on the phone. Specifically, | have reviewed a
copy of the email communication between Assistant Attorney General John J. Novak and
Assistant Attorney General John K. Bodick from April 3, 2009. In the email communication Mr.
Novak opines that certain language regarding the right to keep and bear arms that is included in
the restoration of rights letter typically distributed to offenders that successfully complete
probation or parole is inaccurate. Respectfully, Mr. Novak’s analysis is wrong for the following
reasons:

First, Mr. Novak states that a felony conviction is a felony conviction even though the
court grants an SIS that is later set aside. This is inaccurate. An SIS that 1s set aside is, by very
definition, not a fclony conviction, because in order to be a felony conviction a person must be
found guilty and sentenced. A person who receives an SIS that is set aside is never sentenced,
and is therefore never convicted. Moreover, 18 USC § 921(a)(20), provides that “any conviction
which has been...set aside...shall not be considered a conviction for purpoescs of [lawful firearms
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possession},” Thus, an SIS that is later set aside is not a felony conviction under either state or
federal law, Mr. Novak’s assertion to the contrary is wrong.

Mr. Novak then states that a person commits the crime of misconduct involving a weapon
in the third degree, in violation of AS 11.61.200(a)(12), by knowingly possessing a firearm
concealed on one’s person after having been convicted of a felony offense even when the court
granted an SIS for the prior offense that was later set aside. Again, Mr. Novak’s analysis is
dead wrong, as he fails to mention AS 11.61.200(g)(1)(B) which states that “it is an affirmative
defense to a prosecution under (a)(12} of this section that the underlying conviction upon which
the action is based has been set aside under AS 12.55.085. Thus, AS 11.61.200 clearly states
that it is not a crime to knowingly possess a concealed firearm if a person has been granted an
SIS.

I submit that, Mr. Novak is also incorrect when he states that a person commits the
federal offense of felony possession in violation of 18 USC 922(g)(1) by possessing a fircarm or
ammunition after having been convicted of a felony with the only exception being those cases
where an Alaska Court granted an SIS between May 19, 1986, and April 14, 1998, It 1s truly
baffling where this opinion comes from. As stated above, 18 USC § 921(a)(20) clearly states
that a person who was granted an SIS is not a convicted felon for purposes of the felon in
possession of a firearm statute. The date of the SIS is irrelevant, as 921 (a}(20) is not limited by
date, and is currently valid federal law.

Perhaps, Mr. Novak’s confusion is a misunderstanding of the interplay beiween federal
and state law. As previously explained, once a felony conviction 1s set aside, there are no longer
any restrictions under federal or state law for firearms possession. It is, however, true that, under
federal law, once a person is released from probation or parole from a felony conviction (not an
SIS) he may not possess any firearms whatsoever until 10 years has passed from the date of
unconditional discharge, which is generally the date the person is released from probation and/or
parole. Under state law, however, a person is still allowed to possess long guns, t.e., rifles and
shotguns, upon being released from probation and parole since there is no state law prohibiting
such. Under the Carone v. US decision, mentioned by Mr. Novak in his email, it is accurate that
such posscssion, although not prohibited by state law, would still be a violation of federal law
until the 10 year period has passed. Once the 10 year period has passed, even a convicted fclon
who did not receive an SIS can possess any firearm they choose in Alaska, conccalable or not,
under both state and federal law.

Thank you once again for your kind consideration of this matter,

Sincerely
SN Iy,

T,

William R. Satterberg, Jr.

Cc: Dan Sullivan, Attorney General

WRS:alm
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July 27, 2009

Daniel S, Sullivan
Attorney General
P.O. Box 110300
Juneau, AK 99811-0300

Dear Dan:

I enjoyed visiting with you briefly on July 26, 2009, when you were in Fairbanks.
Unfortunately, time did not allow us to discuss a matter which | think is of rather serious
concern.

Specifically, for many years, SIS sentences have been given out to felony offenders.
Upon successful completion of the SIS, the offender has then been able to have their civil rights
restored which, parenthetically, has included the right to commence hunting once again and
owning firearms.

In April of this year, a decision was issued out of Anchorage as an Attorncy General’s
opinion by Assistant Attorney Gencral John Novak, copy_aftached, which essentially indicated
that people who had an SIS record were stili precluded from owning fircarms because they “had
been convicted” of a felony, even though the conviction had been set aside.

Needless to say, [ disagree strongly with that decision, but the unfortunate byproduct is
that the Department of Corrections is now taking the position based upon that letter of opinion
that anybody who has an SIS conviction is still legally precluded from ever owning a fircarm. 1
believe that this is incorrect, and [ am also concerned that criminal charges may eventually be
filed by somebody who has received advice either by defense counsel, or even the court, as well
as from prior probation officers, that they are able to own a firearm once their rights have been
restored, upon successful compliction of the SIS.

Finally, it should be noted that one of the incentives for many individuals to plead guilty
to a charge and obtain an SIS has been the understanding that they will be able to own a fircarm
at some future date, recognizing how important hunting s in Alaska. This latest decision, which
may simply be further advocacy of gun control, 1s going to have a most chilling effect upon those
decisions as well.
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If possible, might you please consider having the decision reevaluated, and, if the
decision is made to reverse your predecessor’s position, taking appropriate steps? One of the
important factors to this is that I am trying to avoid litigation which could be filed as a
declaratory judgment action, to address the issue as well. If the Attorncy General changes his
position on the matter, however, the issue will be resolved.

Sincerely,

Witliam R. Satterberg, Jr.
Encl.

WRS:alm
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Print | Close Window

Subject: FW: Firearm Possession Following Completion of Felony Probation/Parole
From: "Mercer, Delila D [DOC)" <delila.mercer@alaska.gov>
Date: Mon, Jun 15, 2009 4:54 pm
To: office@satterberg.net

e
[
\\("

Mr. Satlerberg,

Sorry it's taken this long to get back to you regarding S18S and firearm rights. Here’s what [ have
regarding that decision. The [irst email at the bottom is {from John Novak, Assistant Attorney
General. He explains his interpretation.

Delila Mercer

Criminal Justice Technician 1|

Depariment of Corrections

Pivision-of Probation-&-arole————- wmr - m i e e R e e =
Region 2, Fairbanks Office

455 Third Avenue, Suile 130

Fairbanks, AK 99701

Ph: 907-458-6830, Fx: 207-458-6831

|

From: Bacen, Glenn H (DOC)

Sent: Friday, April 17, 2008 2:26 PM

To: DOC - All FAIPO

Subject: Firearm Possession Following Completion of Felony Probation/Parole
Importance: High

Please read the text below. It clarifies an important point for which we apparently have been providing
misinformation for years. According to the Departmert of Law, those offenders with an 31S also lose their
firearms rights, even if the conviction is later set aside. Make sure this is covered in the orientation. For
those POs who supervise someone with an SiS, please cover this information with them and enter a chrono
that you did so. Thanks.

-- Glenn

From: Correa, Martie 1 (DOC)
Sent: Friday, April 17, 2005 1:06 PM

To: Bacon, Glenn H (DOCY: Harnina, Jennifer

[ R e L R R R Y P A R T PR AR

)

/
Subject: FW: Flrearm Possession Following Completion of Felony Probation/Parole
Hi,

This is the reason for the change in the language in the new case closing form that was sent
out. Thanks.

Martie

hitp://email secureserver.net/view print_multi.php?uidArray=5262|INBOX&aEmlPart=0 6/15/2009

Page | of'3
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-erroneous language._| will attempt to briefly explain the law and why the above language is wrong. -

Page 2 ot 3

From: Novak, John J (LAW)

Sent: Friday, April 03, 2009 3:10 PM

To: Bodick, John K (LAW)

Cc: Mclean, Susan S (LAW); Gaffney, Eric L (DPS)

Subject: Firearm Possession Following Completion of Felony Probation/Parole

John,

| recently spent a considerable armount of lime researching and determining the taw concerning the legality
of possessing firearms in Alaska following a convicticn for a felony offense. In my efforts, probation/parole
officer Cris Sanders provided me a restoration of rights sample leiler for an offender that successfully
completed probation/parole. That ietter contained the following text:

"Although your above rights have been restored [rights 1o vole, jury service, and tc hold elected office], you
should be aware that your right to keep and bear arms is automatically restored only if you received a
suspended imposition of sentence and your record has been set aside. {f you did not receive a SIS, your
righis to keep and bear arms are subject to applicable state laws. Contact your attorney if you have
questions.”

This above quoted language is wrong. {t is my suggestion that DGC restoration letters not include this

First, a felony conviction - whether by plea or jury verdict - is & felony conviction, even when the court grants
an SIS that is later set aside.

Second, a person commits the crime of misconduct involving a weapon in the third degree (a class C
felony) in violation of AS 11.61.200(a){12), by knowingly possessing on or after April 14, 1988 (the effective
date of the statute section} a firearm concealed on the person after having been convicted of any feiony
offense even when the court granted a SIS for the prior offense that later was set aside.

And third, a person commits the federal offense of felon in possessicn in violation of 18 USC 922(g)(1) in
Alaska by knowingly possessing any firearm or ammunition (including ail handguns, shotguns and rifles as
well as all types of ammunition) after having been convicted of any felony, with the only exception being
those cases where the Alaska court granted a SIS and where a set aside order was issued between the
dates of May 19, 1986 and April 14, 1998. See, Caron v. United States, 524 US 308 (1998); United States
v. Brown, 69 F Supp 2d 925 (E.D. Mich. 1999); and effeclive date of federal Firearms Owners Prolection
Act of 1988.

The bottom line is that in the vast majority of cases a person will commit a felony offense (whether under
state or federal law) by possessing any firearm or any ammuniticn after having been convicled of a felony,
regardless if a SIS was grantec and a court later issued a set aside order.

| suggest the following language be included in “restoration letters™

“Although your above rights have been restored [rights to vote, jury service, and 10 hold elected office], you
should be aware that your right to possess firearms {all shotguns, rifles, as well as handguns) and
ammunition remains resiricted. Possession of any rifle, shotgun, rifle and/or ammunition likely will subject
you to prosecution for felony criminal offense under state or federal law even if you received a suspended
imposition of sentence and an order setting aside the conviction has been issued. You shouid contact your
attorney if you have guestions.”

| will leave it to you {o pass this information on to the appropriate folks at DQC. If desired, | am happy to
further discus this matler.

John Novak

Assistant Attorney General

Counsel for the Department of Public Safety
268-6330

2852 http://cmail.secureserver.net/view_print_multi.php?uidArray=5262|INBOX &aLmlPart=0 6/15/2009
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03-24-10
Dear Honorable House Judiciary Committee,
} Richard Patterson of Barrow, Alaska submit this in support HB408

I regret  am not able to testify today. 1 am piloting a rescue helicopter in remote austere conditions
where help is days away if trouble arises. | am on a search for an overdue individual 60 NM south of
Kaktovik on the Arctic Slope. Not far from where we shot and killed a 3 year old grizzly that mauled and
consumed two persons a few years ago. Last night | assisted Pt. Hope whalers on floating sea ice pans
that broke loose from shorefast in high winds.

Articte 3, subpart 21 of the Alaska Constitution gives the power of clemency exclusively to the executive
branch. The clemency process is long, difficult, thorough and exhausting. It is rarely granted and
requires extraordinary circumstances. it also requires exemplary efforts at rehabilitation. 1 assure you
the chances of criminal recidivism after earning a pardon are zero.

Below are some definitions and laws. It is clear that both Congress and the Alaska Legistature intended
to provide restorative avenues for ex offenders regarding firearm possession. Neediess to say today | do
not have the survival tools | need to protect myself, family or those | serve. Even after earning a full
unconditional parden 1 am stili being punished in the worst way. Inability to protect my own life. | pray
you will rectify the law to allow its intended design ring true. Allow those that earn pardons have all
punishment removed. Thank you for defending the Alaska Constitution and the unique lifestyles we
liva.

Federal Iaw on firearms disability:
18 U.5.C. §921(a)(20) provides:

what constitutes a conviction of such a crime shall be determined in accordance with the law of the
jurisdiction in which the proceedings were held. Any conviction which has been expunged, or set aside
or for which & person has been pardened or has had civil rights restored shall not be considered a
conviction for purposes of this chapter, unless such pardon, expungement, or restoration of civil rights
expressly [or implicitly as a matter of state law] provides that the person may not ship, transport,
possess, or receive firearms.

Note: It is clear Congress intended for a restorative legal option. It also does not mention cenceal has a
limitation. This was added by the US Supreme court Caron split decision. (Al or nothing)

Excerpt from the current State of Alaska Clemency handboolk:

Pardons

A pardon is a form of Executive Clemency, which if full and unconditional, relieves an offender from
further punishment and disabilities imposed by reason of a ¢riminal offense. 1t is an act of grace which
represents forgiveness for a particular crime.

dooi
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Definition of a pardon from Black’s Law Dictionary:

In contrast to a reprieve or a commutation, a "pardon" rafeases the offender from the entire
punishment prescribed for the offense. BLACK'S LAW DICTIONARY, 1113 (6th ed. 1990).

See also, 1985 N.D. Op. Att'y Gen. 158 and 1988 N.D. Op. Att'y Gen, 65.

A pardon is usualiy an action that mitigates or sets aside punishment for a crime after a conviction.
Black's Law Dictionary defines it as an ‘act or an instance of offitially nullifying punishment or other legal
consequences of a crime’ (ibid., at 1137},

Respectfully yours,

Capt. Richard M. "Pat" Pattersen
P.O. Box 1362 -
Barrow, AK 99723

Home:

907-852-2061V

907-852-2062 F

Mabile:

907-602-0738

pat@barrow.com




Jane Pierson

From: Richard M. "Pat" Patterson {pat@barrow.com]
Sent: Thursday, March 25, 2010 5:58 AM

To: Jane Pierson

Subject: HB408 unable to call n

Attachments: patterson testimony.docx

Dear Honorable House Judiciary Committee,

I regret | am not able to testify today. | am piloting a rescue helicopter in remote austere conditions where help is days
away if trouble arises. | am on a search for a overdue individual 60 NM south of Kaktovik on the Arctic Slope. Not far
from where we shot and killed a 3 year old grizzly that mauled and consumed two persons a few years ago. Last night |
assisted Pt. Hope whalers on floating sea ice pans that broke loose from shorefast in high winds.

Article 3, subpart 21 of the Alaska Constitution gives the power of clemency exclusively to the executive branch. The
clemency process is long, difficult, thorough and exhausting. It is rarely granted and requires extracrdinary
circumstances. It also requires exemplary efforts at rehabilitation. | assure you the chances of criminal recidivism after
earning a pardon are zero.

Below are some definitions and laws. It is clear that both Congress and the Alaska Legislature intended to provide
restorative avenues for ex offenders regarding firearm possession. Needless to say today | do not have the survival tools
I need to protect myself, family or those | serve. Even after earning a full unconditional pardon | am still being punished
in the worst way. inability to protect my own life. | pray you will rectify the law to allow its intended design ring true.
Allow those that earn pardons have all punishment removed. Thank you for defending the Alaska Constitution and the
unique lifestyles we live,

Federal law on firearms disability:
18 U.S.C. §921(a)(20) provides:

What constitutes a conviction of such a crime shall be determined in accordance with the law of the jurisdiction in which
the proceedings were held. Any conviction which has been expunged, or set aside or for which a person has been
pardoned or has had civil rights restored shall not be considered a conviction for purposes of this chapter, unless such
pardon, expungement, or restoration of civil rights expressly [or implicitly as a matter of state law] provides that the
person may not ship, transport, possess, or receive firearms.

Note: Itis clear Congress intended for a restorative legal option. It also does not mention conceal has a limitation. This
was added by the Caron decision, US Supreme court split decision.

Excerpt from the current State of Alaska Clemency handbook:

Pardons

A pardon is a form of Executive Clemency, which if full and unconditional, relieves an offender from further punishment

and disabilities imposed by reason of a criminal offense, 1t is an act of grace which represents forgiveness for a
particular crime,

Definition of a pardon from Black’s Law Dictionary:
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In contrast to a reprieve or a commutation, a "pardon” releases the offender from the entire punishment prescribed for
the offense. BLACK'S LAW DICTIONARY, 1113 {6th ed. 1990).

See also, 1985 N.D. Op. Att'y Gen. 158 and 1988 N.D. Op. Att'y Gen. 65.

A pardon is usually an action that mitigates or sets aside punishment for a crime after a conviction. Black's Law
Dictionary defines it as an ‘act or an instance of officially nullifying punishment or other legal consequences of a crime’
(ibid., at 1137).

Respectfully yours,

Capt. Richard M. "Pat"” Patterson
P.O. Box 1362

Barrow, AK 89723

Home:

907-852-2061V

907-852-2062 F

Mobile:

907-602-0738

pat@barrow.com
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Criminal Law

§ 11.61.195

cumstances manifesting substantial and unjustifi-
able risk of physical injury to a person or damage to
property.

(b) Misconduct involving weapons in the first de-
greeis a class A felony. (§ 10c¢h 79 5LA 1992, am § 3

ch 60 SLA 1996}

Sec. 11.61.195. Misconduct involving weap-
ons in the second degree. (a} A person commits
the crime of misconduct invelving weapons in the
second degree if the person knowingly

(1) possesses a firearm during the commission of
an offense under AS 11.71.010 — 11.71.040;

(2} violates AS 11.61.200(a)(1) and is within the
grounds of or on a parking lot immediately adjacent
to

(A) a public or private preschool, elementary, ju-
nior high, or secondary school without the permis-
sion of the chief administrative officer of the school
or district or the designee of the chief administrative
officer; or

(B) an entity, other than a private residence,
licensed as a child care facility under AS 47.32 or
recognized by the federal government for the care of
children; or

(3) discharges a firearm at or in the direction of

(A} a building with reckless disregard for a risk of
physical injury to a person; or

(B) a dwelling.

(b} Misconduct involving weapons in the second
degree is a class B felony. (§ 10 ch 79 SLA 1992; am
§ 1ch 124 SLA 1994; am § 2 ch 130 SLA 1994; am
§ 1ch89SLA1997,am § 3ch 58 SLA1999;am § 3
ch 99 SLA 2004; am § 4 ch 57 SLA 2005)

Sec. 11.61.200. Misconduct inveolving weap-
ons in the third degree. (a) A person commits the
crime of misconduct involving weapons in the third
degree if the person

{1} knowingly possesses a firearm capable of be-
ing concealed on one's person after having been
convicted of a felony or adjudicated a delinquent
minor for conditct that would constitute a felony if
committed by an adult by a court of this state, a
court of the United States, or a court of another state
or territory;

(2) knowingly sells or transfers a firearm capable
of being concealed on one’s person to a person who
has been convicted of a felony by a court of this state,
a court of the United States, or a court of another
state or territory;

(3) manufactures, nossesses, transports, sells, or
transfers a prohibited weapon;

(4) knowingly sells or transfers a firearm to an-
other whose physical or mental condition is substan-
tially impaired as a resulit of the introduction of an
intoxicating liquor or controlled substance into that
other person’s body;

(8) removes, covers, alters, or destroys the man.
ufacturer’s serial number on a firearm with intent to
render the firearm untraceable;

CRIMINAL LAW
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{6) possesses a firearm on which the manufactur.
er’s serial number has been removed, covered, al-
tered, or destroyed, knowing that the serial number
has been removed, covered, altered, or destroyeq
with the intent of rendering the firearm untrace.
able;

(7) violates AS 11.46.320 and, during the vicla.
tion, possesses on the person a firearm when the
person’s physical or mental condition is impaired ag
a result of the introduction of an intoxicating liquer
or controlled substance into the person’s body:

(8) violates AS 11.46.320 or 11.46.330 by entering
or remaining unlawfully on premises or in a pro-
pelled vehicle in violation of a provision of an order
issued or filed under AS 18.66.100 — 18.66.180 qor
issued under former AS 25.35.010(b) or 25.35.020
and, during the violation, possesses on the person a
defensive weapon or a deadly weapon, other than an
ordinary pocketknife;

{9) communicates in person with another in vio-
lation of AS 11.56.740 and, during the communica-
tion, possesses on the person a defensive weapon or
a deadly weapon, other than an ordinary pocket-
knife;

(10) resides in a dwelling knowing that there is a
firearm capable of being concealed on one's person or
a prohibited weapon in the dwelling if the person
has been convicted of a felony by a court of this state,
a court of the United States, or a court of another
state or territory, unless the person has written
authorization to live in a dwelling in which there is
a concealable weapon described in this paragraph
from a court of competent jurisdiction or from the
head of the law enforcement agency of the commu-
nity in which the dwelling is located;

(11) discharges a firearm from a propelled vehicle
while the vehicle is being operated in circumstances
other than described in AS 11.61.190(a)}2); or

(12) knowingly possesses a firearm that is con-
cealed on the person after having been convicted ofa
felony or adjudicated a delinquent minor for conduct
that would constitute a felony if committed by an
adult by a court of this state, a court of the United
States, or a court of another state or territory.

{(b) It is an affirmative defense to a prosecution

(1) under (a}1) of this section that

{(A) the person convicted of the prior offense on
which the action is based received a pardon for that
conviction;

(B) the underlying conviction upon which the
action is based has been set aside under A8

12.55.085 or as a result of post-conviction proceed:
ings; or

{C) a period of 10 years or more has elapsed
between the date of the person’s unconditional dis-
charge on the prior offense or adjudication of juve

nile delinquency and the date of the violation
{a)l) of this section, and the prior conviction of
adjudication of juvenile delinquency did not result
from a violation of AS 11.41 or of a similar law of the
United States or of another state or territory;
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(2) under (aX2) or (1

(A) the person convi
which the action is base
conviction;

{B) the underlying «
action i3 based has
12.55.085 or as a result
ings; or

(C) a period of 10 j
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charge on the prior of
violation of (a)(2) or (10)
conviction did not result
or of & simjlar law of the
state or territory.

(¢) It is an affirmativ
under (a}3} of this seci
possession, transportati
prohibited weapon was i
tion under 26 U.S.C. 58(
Act).

(d) It is an affirmativ
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. ina manner not prohibit

(e} The provisions of (¢
do not apply to a peace off
and authority of the offic

(f) For purposes of (a)(_
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(2) under (aX2) or (10} of this section that

(A} the person convicted of the prior offense on
which the action is based received a pardon for that
conviction;

(B) the underlying conviction upon which the
action is based has been set aside under AS
12.56.085 or as a result of post-conviction proceed-
ings; or

(C} a period of 10 years or more has elapsed
between the date of the person’s unconditional dis-
charge on the prior offense and the date of the
violation of (a)}(2) or {10} of this section, and the prior
conviction did not result from a violation of AS 11.41
or of a similar law of the United States or of another
state or territory.

(¢) It 18 an affirmative defense to a prosecution
under (a}3) of this section that the manufacture,
possession, transportation, sale, or transfer of the
prohibited weapon was in accordance with registra-
tion under 26 U.S.C. 5801-5872 (National Firearms
Act),

(d) It is an affirmative defense to a prosecution
under (a}11) of this section that the person was
uging & firearm while hunting, trapping, or fishing
in a manner not prohibited by statute or regulation.

{e) The provisions of (a)(3) and (11) of this section
do not apply to a peace officer acting within the scope
and authority of the officer’s employment.

() For purposes of (a)(12) of this section, a firearm
on a person is concealed if it is covered or enclosed in
any manner 50 that an observer cannot determine
that it is a firearm without removing it from that
which covers or encloses it or without opening,
lifting, or removing that which covers or encloses it.
A firearm on a person is not concealed if it is
unloaded and is encased in a closed container de-
signed for transporting firearms.

{g) It is an affirmative defense to a prosecution
under (a)(12) of this section that

(1) either

(A) the defendant convicted of the prior offense on
which the action is based received a pardon for that
conviction;

(B} the underlying conviction upon which the
action is based has heen set aside under AS
}2-55.085 or as a result of post-econviction proceed-
ings; or

{C) a period of 10 years or more has elapsed

etween the date of the defendant’s unconditional
cstharge on the prior offense or adjudication of
Juvenile delinquency and the date of the violation of
(8K12) of this section, and the prior conviction or

udication of juvenile delinquency did not result

T a violation of AS 11.41 or of a similar law of the

Dited States or of another state or territory: and

(2) at the time of possession, the defendant was
or(lA) In the defendant's dwelling or on land owned
. Fz-‘:‘ed by the defendant appurtenant to the dwell-

(B)_actually engaged in lawful hunting, fishing.

3pping, or other lawful outdoor activity that nec-

Y

OFFENSES AGAINST PUBLIC ORDER

§ 11.61.200

essarily involves the carrying of a weapon for per-
sonal protection. -

{h) As used in this section,

(1) “prohibited weapon” means any

{A) explosive, incendiary, or noxious gas

(i) mine or device that is designed, made, or
adapted for the purpose of inflicting serious physical
injury or death;

(i1) rocket, other than an emergency flare, having
a propellant charge of more than four ounces;

(iii) bomb; or

(iv} grenade;

{B) device designed, made, or adapted to mufile
the report of a firearm;

(C) firearm that is capable of shooting more than
one shot automatically, without manual reloading,
by a single function of the trigger; or

(D} rifle with a barrel length of less than 16
inches, shotgun with a barrel length of less than 18
inches, or firearm made from a rifle or shotgun
which, as modified, has an overall length of less than
26 inches;

{2) “unconditional discharge” has the meaning
ascribed to it in AS 12.55.185.

(i} Misconduct involving weapons in the third
degree is a class C felony. (§ 7 ch 166 SLA 1978; am
§ 1ch 63 SLA 1990; am § 1 ch 189 SLA 1990; am
§§ 4 — 6 ch 59 SLA 1991; am § 3 ch 64 SLA 1991;
am §§ 11 — 14 ch 79 SLLA 1992; am §§ 2, 3 ch 113
SLA 1994; am § 4 c¢h 60 SLA 1996; am § 7 ch 64
SLA 1996; am §§ 1, 2 ch 1 SLA 1398)

COMMENTARY

From Senate Journal Supp. No, 47, at 100-02 {June 12,
1978}):

Misconduct involving weapons in the first de-
gree is the most serious weapons offense in the
Code and is classified as a class C felony.

Subsection (a¥1) prohibits felons from possess-
ing firearms capable of being concealed on their
person.

Subsection (a)(2) expands existing law by cover-
ing the person who sells or transfers a firearm
capable of being concealed on the persen knowing
that the transferee has been convicted of a felony,
The transferor who acts with such knowledge is
viewed as equally culpable and deserving of iden-
tical punishment as the transferee.

Subsection {b) provides an affirmative defense
to subsections (aX1) and (2) that the felon has
received a pardon, that the prior conviction has
been set aside, or if a period of five years has
elapsed from the date of the defendant’s uncondi-
tional discharge on the prior felony and the date of
the possession, sale or transfer of the firearm.
“Unconditional discharge” is defined in AS
12.55.185(8) in a manner to insure that the five
vear pertod does not begin to run until the defen-
dant has completed any prebationary period or
time on parole.

Subsection ral3) is new to existing law and is
patterned after the prohibitions found in the Na-
tional Firearms Act, 26 U.S.C §§ 5801-5872. Key
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cumstances manifesting substantial and unjustifi-
able risk of physical injury to a person or damage to
property.

ib) Misconduct involving weapons in the first de-
gree is a class A felony. (§ 10ch 79 SLA 1992;am § 3

ch 60 SLA 1996)

Sec. 11.61.195. Misconduct involving weap-
ons in the second degree, (a) A person commits
the erime of misconduct involving weapons in the
second degree if the person knowingly

{1) possesses a firearm during the commission of
an offense under AS 11.71.010 — 11.71.040;

(2) violates AS 11.61.200(a)(1) and is within the
grounds of or on a parking lot immediately adjacent
to

{A) a public or private preschool, elementary, ju-
nior high, or secondary school without the permis-
sion of the chief administrative officer of the school
or district or the designee of the chief administrative
officer; or

(B) an entity, other than a private residence,
licensed as a child care facility under AS 47.32 or
recognized by the federal government for the care of
children; or

(3) discharges a firearm at or in the direction of

{A) a building with reckless disregard for a risk of
physical injury to a person; or

{B) a dwelling.

(b} Misconduct involving weapons in the second
degree is a class B felony. (§ 10 ch 79 SLA 1992; am
§ 1ch 124 SLLA 1994; am § 2 ch 130 SLA 1994; am
§ 1chB89SI.A1997;am § 3ch 58 SLA199%;am§ 3
ch 99 SLA 2004; am § 4 ch 57 SLA 2005)

Sec. 11.61.200. Misconduct involving weap-
ons in the third degree. (a) A person commits the
crime of misconduct involving weapons in the third
degree if the person

(1) knowingly possesses a firearm capable of be-
ing concealed on one’s person after having been
convicted of a felony or adjudicated a delinquent
minor for conduct that would constitute a felony if
committed by an adult by a court of this state, a
court of the United States, or a court of another state
or territory;

(2) knowingly sells or transfers a firearm capable
of being concealed on one’s person to a person who
has been convicted of a felony by a court of this state,
a court of the United States, or a court of another
state or territory,

(3) manufactures, possesses, transports, sells; or
transfers a prohibited weapon;

(4} knowingly sells or transfers a firearm to an-
other whose physical or mental condition is substan-
tially impaired as a result of the introduction of an
intoxicating liquor or controlled substance into that
other person's bady;

15) removes, covers, alters, or destroys the man-
ufacturer’s serial number on a firearm with intent to
render the firearm untraceable;
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(6) possesses a firearm on which the manufactur.
er's serial number has been removed, covered, al-
tered, or destroyed, knowing that the serial number
has been removed, covered, altered, or destroyeq
with the intent of rendering the firearm untrace-
able;

(7) violates AS 11.46.320 and, during the viola-
tion, possesses on the person a firearm when the
person’s physical or mental condition is impaired ag
a result of the introduction of an intoxicating liquor
or controlled substance into the person’s body;

(8) violates AS 11.46.320 or 11.46.330 by entering
or remaining unlawfully on premises or in a pre-
pelled vehicle in violation of a provision of an order
issued or filed under AS 18.66.100 — 18.66.180 or
issued under former AS 25.35.010(b) or 25.35.020
and, during the violation, possesses on the person a
defensive weapon or a deadly weapon, other than agp
ordinary pocketknife;

{9} communicates in person with another in vip.
lation of AS 11.56.740 and, during the communics.
tion, possesses on the person a defensive weapon or

a deadly weapon, other than an ordinary pocket.

knife;

(10) resides in a dwelling knowing that thereis a
firearm capable of being concealed on one’s person or
a prohibited weapon in the dwelling if the person
has been convicted of a felony by a court of this state,
a court of the United States, or a court of another
state or territory, unless the person has written
authorization to live in a dwelling in which there is
a concealable weapon described in this paragraph
from a court of competent jurisdiction or from the
head of the law enforcement agency of the commu-
nity in which the dwelling is located;

(11) discharges a firearm from a propelled vehicle
while the vehicle is being operated in circumstances
other than described in AS 11.61.190(a)(2); or

(12) knowingly possesses a firearm that is con-
cealed on the persen after having been convicted of &
felony or adjudicated a delinquent minor for conduct
that would constitute a felony if committed by an
adult by a court of this state, a court of the United
States, or a court of another state or territory.

(b) 1t is an affirmative defense to a prosecution

{1) under (a)1) of this section that

(A} the person convicted of the prior offense op
which the action is based received & pardon for that
conviction;

{B) the underlying conviction upon which the
action is based has been set aside under AS
12.55.085 or as a result of post-conviction proceed:
ings; or

{C) a period of 10 years or more has elapsed
between the date of the person’s unconditional dis-
charge on the prior offense or adjudication of juve

nile delinquency and the date of the violation of

{a)1) of this section, and the prior conviction 0f
adjudication of juvenile delinquency did not result
from a violation of AS 11.41 or of a similar law of the
United States or of another state or territory;
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(2} under (a)2) or (10) of this section that

(A} the person convicted of the prior offense on
which the action is based received a pardon for that
conviction;

(B) the underlying conviction upon which the
action is based has been set aside under AS
12.55.085 or as a result of post-conviction proceed-
ings; or

{C) a peried of 10 years or more has elapsed
between the date of the person’s unconditional dis-
charge on the prior offense and the date of the
violation of (a}(2) or {10) of this section, and the prior
conviction did not result from a violation of AS 11.41
or of a similar law of the United States or of another
state or territory.

{c} It is an affirmative defense to a prosecution
under (a)(3) of this section that the manufacture,
pessession, transportation, sale, or transfer of the
prohibited weapon was in accordance with registra-
tion under 26 U.S.C. 5801-5872 (Natienal Firearms
Act).

(d) It is an affirmative defense to a prosecution
under (a}(11) of this section that the person was
uging a firearm while hunting, trapping, or fishing
in a manner not prohibited by statute or regulation.

(e) The provisions of (a)(3) and (11} of this section
do not apply to a peace officer acting within the scope
and authority of the officer’s employment,

(f) For purposes of (a)(12) of this section, a firearm
on a person is concealed if it is covered or enclosed in
&ny manner so that an observer cannot determine
that it is a firearm without removing it from that
which covers or encloses it or without opening,
lifting, or removing that which covers or encloses it.
A firearm on a person is not concealed if it is
uploaded and is encased in a closed container de-
signed for transporting firearms,

(£) It is an affirmative defense to a prosecution
under (a)12) of this section that

(1) either

(A) the defendant convicted of the prior offense on
which the action is based received a pardon for that
conviction;

(B) the underlying conviction upon which the
tion is based has been set aside under AS
_12_-55.085 or as a result of post-conviction proceed-
ngs; or

(C) a period of 10 years or more has elapsed

etween the date of the defendant’s unconditional
Uscharge on the prior offense or adjudication of
Juvenile delinquency and the date of the violation of
(a).(12_) of this section, and the prior conviction or
udication of juvenile delinquency did not result

0 a violation of AS 11.41 or of a similar law of the

Nited States or of another state or territory: and

2) at the time of possession, the defendant was
or(lA) In the defendant's dwelling or on land owned
; Fzsed by the defendant appurtenant to the dwell-

» OT
(B)_&(:tually engaged in lawful hunting, fishing,
PPing, or other lawful outdoor activity that nec-
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essarily invelves the carrying of a weapon for per-
sonal protection,

(h) As used in this section,

(1) “prohibited weapon” means any

(A) explosive, incendiary, or noxious gas

(i) mine or device that is designed, made, or
adapted for the purpose of inflicting serious physical
injury or death;

{ii} rocket, other than an emergency flare, having
a propellant charge of more than four ounces;

(iii) bomb; or

(iv} grenade;

(B) device designed, made, or adapted to muffle
the report of a firearm;

{C) firearm that is capable of shooting more than
one shot automatically, without manual reloading,
by a single function of the trigger; or

(D} rifle with a barrel length of less than 16
inches, shotgun with a barrel length of less than 18
inches, or firearm made from a rifle or shotgun
which, as modified, has an overall length of less than
26 inches;

(2) “unconditional discharge” has the meaning
ascribed to it in AS 12.55.185.

(i} Misconduct involving weapons in the third
degree is a class C felony. (§ 7 ch 166 SLA 1978; am
§ 1 ch 63 SLA 1990; am § 1 ch 189 SLA 1990; am
§§ 4 — 6 ch 59 SLA 1991; am § 3 ch 64 SLA 1991;
am §§ 11 — 14 ch 79 SLA 1992; am §§ 2, 3 ch 113
SLA 1994; am § 4 ch 60 SLA 1996; am § 7 ch 64
SLA 1996, am §§ 1, 2 ch 1 SL.A 1998)

COMMENTARY

From Senate Journal Supp. No. 47, at 100-02 (June 12,
1978):

Misconduct involving weapons in the first de-
gree is the most serious weapons offense in the
Code and is classified as a class C felony.

Subsection {a)(1} prohibits felons from possess-
ing firearms capable of being concealed on their
person.

Subsection (a)(2) expands existing law by cover-
ing the person who sells or transfers a firecarm
capable of being concealed on the person knowing
that the transferee has been convicted of a felony.
The transferor who acts with such knowledge is
viewed as equally culpable and deserving of iden-
tical punishment as the transferee.

Subsection (b) provides an affirmative defense
to subsections (a¥1) and {2) that the felon has
received a pardon, that the prior conviction has
been set aside, or if a period of five years has
elapsed from the date of the defendant’s uncondi-
tional discharge on the prior felony and the date of
the possession, sale or transfer of the firearm.
“Unconditional discharge™ is defined in AS
12.55.185(8) in a manner to insure that the five
vear period does not begin to run until the defen-
dant has completed any probationary period or
time on parole.

Subsection ra¥3) is new to existing law and is
patterned after the prohibitions found in the Na-
tional Firearms Act, 26 U.S.C §§ 5801-5872. Key
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cumstances manifesting substantial and unjustifi-
able risk of physical injury to a person or damage to
property.

(b) Misconduct involving weapons in the first de-
gree is a class Afelony. (§ 10ch 79 SLA1992;am § 3
ch 60 SLA 19986)

Sec. 11.61.195. Misconduct involving weap-
ons in the second degree. (a) A person commits
the crime of misconduct involving weapons in the
second degree if the person knowingly

(1) possesses a firearm during the commission of
an offense under AS 11.71.010 — 11.71.040;

(2) violates AS 11.61.200(a)1) and is within the
grounds of or on a parking lot immediately adjacent
to

(A) a public or private preschool, elementary, ju-
nior high, or secondary school without the permis-
sion of the chief administrative officer of the school
or district or the designee of the chief administrative
officer; or

(B) an entity, other than a private residence,
licensed as a child care facility under AS 47.32 or
recognized by the federal government for the care of
children; or

{3) discharges a firearm at or in the direction of

(A) a building with reckless disregard for a risk of
physical injury to a person; or

(B) a dwelling.

(b) Misconduct invelving weapons in the second
degree is a class B felony. (§ 10 ch 79 SLA 1992; am
§ 1ch 124 SLA 1994; am § 2 ch 130 SLA 1994; am
§ 1ch89SLA1997;am§ 3ch53SLA1999; am§ 3
ch 99 SLA 2004; am § 4 ch 57 SLA 2005)

Sec. 11.61.200. Misconduct involving weap-
ons in the third degree. (a) A person commits the
crime of misconduct involving weapons in the third
degree if the person

(1) knowingly possesses a firearm capable of be-
ing concealed on one’s person after having been
convicted of a felony or adjudicated a delinquent
minor for conduct that would constitute a felony if
committed by an adult by a court of this state, a
court of the United States, or a court of another state
or territory;

(2} knowingly sells or transfers a firearm capable
of being concealed on one’s person to a person who
has been convicted of a felony by a court of this state,
a court of the United States, or a court of another
state or territory,

(3) manufactures, possesses, transports, sells, or
transfers a prohibited weapon;

(4) knowingly sells or transfers a firearm to an-
other whose physical or mental condition is substan-
tially impaired as a result of the introduction of an

intoxicating liguor or controlled substance into that .

other persen’s body;

(5) removes, covers, alters, or destroys the man-
ufacturer's serial number on a firearm with intent to
render the firearm untraceable;
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(6) possesses a firearm on which the manufactur.
er’s serial number has been removed, covered, al-
tered, or destroyed, knowing that the serial number
has been removed, covered, altered, or destroyed
with the intent of rendering the firearm untrace-
able;

(7) violates AS 11.46.320 and, during the viola.
tion, possesses on the person a firearm when the
person’s physical or mental condition is impaired ag
a result of the introduction of an intoxicating liquor
or controlled substance into the person’s bedy;

(8) violates AS 11.46.320 or 11,46.330 by entering
or remaining unlawfully on premises or in a pro-
pelled vehicle in violation of a provision of an order
issued or filed under AS 18.66.100 — 18.66.180 or
issued under former AS 25,35.010(b) or 25.35.020
and, during the viclation, possesses on the person g
defensive weapon or a deadly weapon, other than an
ordinary pocketknife;

(9) communicates in person with another in vie-
lation of AS 11.56.740 and, during the communica-
tion, possesses on the person a defensive weapon or

a deadly weapon, other than an ordinary pocket. -

knife;

{10) resides in a dwelling knowing that thereisa
firearm capable of being concealed on one’s person or
a prohibited weapon in the dwelling if the person
has been convicted of a felony by a court of this state,
a court of the United States, or a court of another
state or territory, unless the person has written
authorization to live in a dwelling in which there is

a concealable weapon described in this paragraph .

from a court of competent jurisdiction or from the
head of the law enforcement agency of the commu-
nity in which the dwelling is located; v

(11) discharges a firearm from a propelled vehicle
while the vehicle is being operated in circumstances
other than described in AS 11.61.190(a)(2); or

{12) knowingly possesses a firearm that is con-
cealed on the person after having been convicted ofa
felony or adjudicated a delinquent minor for conduct
that would constitute a felony if committed by an

adult by a court of this state, a court of the United .

States, or a court of another state or territory,

(b} It is an affirmative defense to a prosecution.’;

(1) under {a)(1) of this section that ‘

(A) the person convicted of the prior offense on
which the action is based received a pardon for that
conviction; 8

(B) the underlying conviction upon which the
action is based has been set aside under AS
12.55.085 or as a result of post-conviction proceed-
ings; or

(C) a period of 10 years or more has elapsed
between the daie of the person’s unconditional dis
charge on the prior offense or adjudication of juve
nile delinquency and the date of the violation
(a)(1) of this section, and the prior conviction of
adjudication of juvenile delinquency did not result
from a violation of AS 11.41 or of a similar law of the
United States or of another state or territory;

¥apping, or other lawful
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(2) under (a)(2) or (10) of this section that

(A) the person convicted of the prior offense on
which the action is based received a pardon for that
conviction;

{B) the underlying conviction upon which the
action is based has been set aside under AS
12.55.085 or as a result of post-conviction proceed-
ings; or

(C) a period of 10 years or more has elapsed
between the date of the person’s unconditional dis-
charge on the prior offense and the date of the
violation of (a)(2) or (10) of this section, and the prior
conviction did not result from a violation of AS 11.41
or of a similar law of the United States or of another
state or territory.

(¢} It is an affirmative defense to a prosecution
under {a)(3) of this section that the manufacture,
possession, transportation, sale, or transfer of the
prohibited weapon was in accordance with registra-
tion under 26 U.8.C. 5801-5872 (National Firearms
Act).

(d) It is an affirmative defense to a prosecution
under (a}11) of this section that the person was
using a firearm while hunting, trapping, or fishing
in a manner not prohibited by statute or regulation.

+(e) The provisions of (a)(3) and (11) of this section
do not apply to a peace officer acting within the scope
and authority of the officer’s employment.

(D) For purposes of (2)(12) of this section, a firearm
on & person is concealed if it is covered or enclosed in

. any manner so that an observer cannot determine

that it is a firearm without removing it from that

: \ivbich covers or encloses it or without opening,

, or removing that which covers or encloses it.

A firearm on a person is not concealed if it is
uploaded and is encased in a closed container de-
signed for transporting firearms.

(@ 1t is an affirmative defense to a prosecution
under (a)(12) of this section that

- {1} either

_ (z_\) the defendant convicted of the prior offense on
Wwhich the action is based received a pardon for that
conviction,

(B) the underlying conviction upon which the
tion is based has been set aside under AS

12.56.085 or as a result of post-conviction proceed- -

hean.

g5, O

. 7€) a period of 10 years or more has elapsed

etween the date of the defendant’s unconditional
.-scharge on the prior offense or adjudication of
Juvenile delinquency and the date of the violation of
(B¥12) of this section, and the prior conviction or
udication of juvenile delinquency did not result
M 2 violation of AS 11.41 or of a similar law of the
Dited States or of another state or territory; and
.'(2)- at the time of possession, the defendant was
arl ) in the defendant’s dwelling or on land owned
y ezi'&d by the defendant appurtenant to the dwell-
'(B)_actually engaged in lawful hunting, fishing,
~8Pping, or other lawful outdoor activity that nec-
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essarily involves the carrying of a weapon for per-
sonal protection.

(h) As used in this section,

{1} “prohibited weapon” means any

(A} explosive, incendiary, or noxious gas

(i) mine or device that is designed, made, or
adapted for the purpose of inflicting serious physical
injury or death;

(ii) rocket, other than an emergency flare, having
a propellant charge of more than four ounces;

(iii) bomb; or

(iv) grenade;

(B) device designed, made, or adapted to mufile
the report of a firearm;

(C) firearm that is capable of shooting more than
one shot automatically, without manual reloading,
by a single function of the trigger; or

(D) rifle with a barrel length of less than 16
inches, shotgun with a barrel length of less than 18
inches, or firearm made from a rifle or shotgun
which, as modified, has an overall length of less than
26 inches;

(2) “unconditional discharge” has the meaning
ascribed to it in AS 12.55.185.

(i) Misconduct involving weapons in the third
degree is a class C felony. (§ 7 ch 166 SLA 1978; am
§ 1 ch 63 SLA 1990; am § 1 ch 189 SLA 1990; am
§8 4 — 6 ch 59 SLA 1991; am § 3 ch 64 SLA 1991;
am §§ 11 — 14 ch 79 SLA 1992; am §§ 2, 3 c¢h 113
SLA 1994; am § 4 ch 60 SLA 1996; am § 7 ch 64
SLA 1996; am §§ 1, 2 ch 1 SLA 1998)

COMMENTARY

From Senate Journal Supp. No. 47, at 100-02 (June 12,
1978):

Misconduct involving weapons in the first de-
gree is the most serious weapons offense in the
Code and is classified as a class C felony.

Subsection {a)(1) prohibits felons from possess-
ing firearms capable of being concealed on their
person.

Subsection (aX2) expands existing law by cover-
ing the person who sells or transfers a firearm
capable of being concealed on the person knowing
that the transferee has been convicted of a felony.
The transferor who acts with such knowledge is

viewed as equally culpable and deserving of iden-
tical punishment as the transferee.

Subsection (b) provides an affirmative defense
to subsections (a¥1) and (2} that the felon has
received a pardon, that the prior conviction has
been set aside, or if a period of five years has
elapsed from the date of the defendant’s uncondi-
tional discharge on the prior felony and the date of
the possession, sale or transfer of the firearm.
“Unconditional discharge” is defined in AS
12.55.185(8) in a manner to insure that the five
year period does not begin to run until the defen-
dant has completed any probationary period or
time on parole.

Subsection (a)(3} is new to existing law and is
patterned after the prohibitions found in the Na-
tional Firearms Act, 26 U.5.C §§ 5801-5872. Key
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