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From: Jane W. Pierson
Date: March 25,2010

Re: CS HB 251

Please draft a final HIUD CS for HB251 (26-LS0786\E} with the following three amendments:

l. Page 2, Line 7 change “or” to “and”
Page 2, Line 4 change “or” to “and”

2. Page 2, Line 5 after “storage charges” add ,”associated mailing fees”

3. Page 2, Line 10 “five” to “seven”

Representative_Jay_Ramras@legis.state.ak.us
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CS FOR HOUSE BILL NO. 251( )
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-SIXTH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Sponsor(s): REPRESENTATIVE RAMRAS

A BILL
FOR AN ACT ENTITLED
"An Act relating to liens on vehicles and to towing, transporting, and storage of vehicles;

and providing for an effective date."
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA.:

* Section 1. AS 28.10.391(a) is amended to read:
(a) The filing of the application and documents under AS 28.10.381 and the

issuance of a new certificate of title are constructive notice of any liens or
encumbrances against the vehicle described in the certificate to a creditor of the
owner, or to a subsequent purchaser or cncumbrancer. However, a_mortgage,

conditional sale contract, or similar lien or encumbrance on the vehicle is

subordinate to a lien under AS 28.10.502 and is subject to the procedure

provided in that section. A [A] lien or encumbrance on a vehicle for labor, matenial,

transportation, storage, or similar activity, other than a lien under AS 28.10.502,

whether or not dependent on possession for its validity, is subordinate only to a

mortgage, conditional sale contract, or similar lien or encumbrance on_the vehicle

-1- CSHB 251( )
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properly filed on or before the time that the vehicle is subject to, or comes into
possession of, the lien or encumbrance claimant for the labor, material, transportation,
storage, or similar activity.
* Sec. 2. AS 28.10.502(b) is amended to read:
{b) A lien under this section is limited to towing }ﬂﬂd storage charges. Unless a

vehicle has already been reclaimed by the owner, the person possessing the

vehicle under this section shall notify the registered owner or primary lienholder,

if any, of the towing, transporting, or storage of the vehicle, by certified letter,
return receipt requested, mailed to the registered owner or primary lienholder, if
any, withmvorking days after the initial towing, transporting, or storage of

the velgjcle.}h{letter shall be sent to the addresses of record of the registered
owner and primary lienholder, if any, on file with the department or the

corresponding office in another jurisdiction in which the title to the motor vehicle

and the lien on it are recorded. Storage charges cease to be part of the lien after 60

days unless the registered owner or primary lienholder, if any, has been given actual
notice of the possessory lien within that time or unless the [A] certified letter has been
mailed within the time required in this subsection [THAT TIME TO THE OWNER
AND PRIMARY LIENHOLDER, IF ANY, AT THEIR ADDRESSES OF RECORD
WITH THE DEPARTMENT OR THE CORRESPONDING OFFICE IN ANOTHER
JURISDICTION IN WHICH THE TITLE TO THE MOTOR VEHICLE AND THE
LIEN ON IT ARE RECORDED].
* Sec. 3. This Act takes effect immediately under AS 01.10.070(c).

CSHB 251( ) -2-
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HB 251 — PRIORITY OF TOWING LIENS

Towing companies provide necessary service to Alaskans through the removal of abandoned,
junked, and wrecked vehicles from public thoroughfares and private property. Alaskan towing
companies follow prescribed laws in providing these towing services and in most cases are
acting under the authorization or direction of public safety officers. Alaskan towing companies
should be paid for providing these services to the public, but in certain situations they are not.
Providing a statutory mechanism so that these small towing businesses are first in line for
payment for delivered services will reduce business risk to these companies. House Bill 251
changes the priority in which payments may be made to provide for a fairer business

Sponsor Statement
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environment to towing companies.

House Bill 251 prioritizes a possessory lien for towing services lawfully provided in conformity
with AS 28.10.502. This prioritization is necessary and gives first position to towing companies
to recoup costs for impound and contractual vehicular towing and storage. Without House Bill
251’s clarifying language, Alaska’s towing service companies could be harmed by allowing
other lien holders to take possession of a vehicle in impound without paying for towing and
storage services already provided. A nonpayment situation would at a minimum shift costs to
other Alaskans and unfairly increase their towing charges, or in extreme cases induce business
hardships and cause business failure for towing companies.

House Bill 251 corrects a current situation whereby certain lien holders may receive impound
services from towing companies without paying for all or part of the charges. This is unfair to
Alaska’s towing companies. Reducing unfair business risk to Alaska’s small companies is in the
best interest of the state.

Representative_Jay Ramras@legis.state.ak.us
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FISCAL NOTE

STATE OF ALASKA
2010 LEGISLATIVE SESSION

Identifier {file name):HB251-CED-COM-3-8-10

Title Priority of Towing Liens
Sponsor Rep. Ramras
Requester House State Affairs Commitlee

Expenditures/Revenues

Fiscal Note Number:

Bill Version:
() Publish Date:

Dept. Affected:

HB 251

DCCED

RDU

Executive Admin and Dev

Component

Commissioner's Office

Component Number

(Thousands of Dollars}

1027

Note; Amounts do not include inflation unless otherwise noted below.

Appropriation
Required

Information

OPERATING EXPENDITURES FY 2011 FY 2011

FY 2012

FY 2013

FY 2014

FY 2015 FY 2016

Personal Services

Travel

Contractual

Supplies

Equipment

Land & Structures

Grants & Claims

Miscellaneous

TOTAL OPERATING 0.0 0.0

0.0

0.0

[CAPITAL EXPENDITURES | [

|

[CHANGE IN REVENUES ( )] [

1 |

FUND SOURCE

{Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipls

1037 GF/Mental Health

Other Interagency Receipts

TOTAL 0.0 0.0

0.0

0.0

0.0

0.0 0.0

Estimate of any current year (FY2010) cost:

POSITIONS

Full-time

Part-time

Temporary

ANALYSIS: (Attach a separate page if necessary)}

mortgage.

The department does not expect a fiscal impact as result of this legislation.

This bill would change the priority of a lien for services of a towing company to make them subordinate only to a

Prepared by:  Tyson Fick, Legislative Liaison

Division Commissioner's Office

Approved by:  Emil Notti, Commissioner

Commerce, Community and Economic Development

{Revised 11/6/2002 OMB)

Phone 465-2500

Date/Time 3/8/10 12:00 AM

Date 3/8/2010

Page 1 of 1
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RE: Alaska Towing Association supports HB 251

Members of the towing industry in Alaska have begun to catch up with our counterparts in
other states over the last decade, and many Alaskan towers are now on the leading edges of
towing technology and practice. Towing in Alaska presents unique challenges, but our
members meet those challenges, and towing entities both large and small provide daily
professional support to our emergency services and law enforcement systems.

Unfortunately, the modernization of the towing industry across the state has increased costs
for towing businesses almost exponentially in recent years as Alaskan towers have upgraded
equipment to meet the demands of newer vehicles, improved response times, procedures and
training to enhance public safety, and satisfied an ever-growing list of license and permit
requirements from Federal, State and local municipalities.

These costs are of course passed on to consumers. Vehicle mishaps and subsequent towing
frequently involves great financial liability for vehicle owners, their lenders, and/or their
insurance companies. Alaska Statute AS 28.10.502 offers some measure of protection to
towers, providing for a Towing and Storage Lien to be automatically placed on any vehicle
lawfully towed and stored to ensure payment for the towers’ services. This lien is most
commonly applied to abandoned or wrecked vehicles removed from public or private
property, or towed from public roadways at the request of law enforcement officials, and
stored in secured lots at the expense of the towing company.

However, a court decision in the 3 Judicial Court has determined that perfected liens
supercede a tower’s possessory lien based on AS 28.10.391, and this decision has effectively
nullified the Towing & Storage Lien. Practically speaking, this means a tower may recover,
tow, and store a vehicle at real cost to himself and his company, and then be denied payment,
lose possession of the collateral, and have no real recourse for financial satisfaction for his
loss. HB 251 will alleviate this discrepancy by prioritizing the Towing and Storage lien.

Most other states, if not all, have long resolved the issue between possessory liens and
perfected liens on towed or stored vehicles in favor of prioritizing the tower’s lien. The
obvious fact of services rendered, and payment due for those services creates a reasonable
and lawful expectation of payment. In no way does this financial obligation for services
supercede the interest in collateral of a perfected lien, rather it merely prioritizes payment for

services rendered.
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Alaska’s statutory disparity is unfortunate, and presumably unintended, but is a very real and
expensive issue for Alaska Towing Association members. Towers respond to thousands of
vehicle emergencies every year, and remove wrecked vehicles from Alaska's roadways every
day. This kind of towing is an integral part of most small towing business models within
Alaska. Each emergency tow can easily cost a tower several hundred dollars in labor, fuel,
equipment, insurance and operating costs, depending on services rendered and length of time

1t must be secured and stored.

If the costs of these services cannot be reasonably recouped on even one vehicle simply
because a perfected lien exists prior to the tow company’s possessory lien, a financial
hardship condition develops.

If towing companies continue to be effectively forced to provide their services for free, the
current status quo for providing these services to law enforcement agencies at no cost to the
agency may change, and State and local law enforcement jurisdictions may be placed into the
position of hiring their own towing contractors or otherwise purchasing towing services.

Alaska has much work to do to improve and enhance the towing industry in our state. It has
been largely unregulated and unmonitored for many years. Careful evaluation of the issues
within the industry is necessary, and thoughtful ilegislation is required for the protection of
both the public and the small businessmen and women within the industry.

The members of the Alaska Towing Association consider HB 251 one step in this direction.
The small change to AS 28.10.502 presented in the bill will help protect industry providers
from an effective theft of services. In tumn, this will help ensure that the many small towing
operators across the state remain in business, and ensure a competitive industry that
continues to improve itself to meet the demands of the motoring public and Alaska’s law

enforcement agencies.

The Alaska Towing Association supports HB 251. If it is passed into law, towers can remain
willing and available to respond to that next call from their local law enforcement dispatcher
in the dead of night knowing they have the protection of the law to ensure they will be
compensated for the service they provide.

Shawn Ross
President, Alaska Towing Association
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Alaskan Credit Unions find a Loophole in the Law

Also of interest for those towers who perform impounds, either privately or for law
enforcement--There have been multiple instances, both in Anchorage and Fairbanks,
where a little known paragraph in the Alaska Statutes (AS 28.10.391) has been used to
reclaim liened vehicles from impound without paying the impound fees accrued.

According to a court decision in the 3rd Judicial District, a perfected lien, such as that
held by a bank on an auto loan, takes precedence over a towing and storage lien. As
such, the bank can claim a vehicle from impound without satisfying the towing lien
against the vehicle first.

According to Fairbank's City Attorney, Herb Kuss, the 4th Judicial District Courts
wouldn't necessarily come to the same conclusion, and although somebody may have
to challenge one of the banks in court, he indicates Fairbanks area towers shouldn't
worry about it too much.

At least one Fairbanks tower disagrees, after dealing with the law firm representing
Credit Union 1. And the renowned Michael McGovern Law Firm, who has been
representing towing companies throughout the US for decades, disagrees as well.
McGovern suggested Alaska towers might push for a change in the law to give towing
companies priority over money lenders.

To that end, two local towers, Mark Davis of Interior Towing & Salvage, and Liz
Griswold of Gabe's Towing, have opened discussions with their local representative to
discuss changes to AS 28.10.502. Their suggestions center on the idea that lienholders
should have a reasonable but limited amount of time to reclaim their property, and that
they relinquish their possessory rights after that time limit has expired.
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TELEPHONE {07) 562-884¢
FAX (907) 563-7322

S-Mall. o Sido uw.com June }8, 2009
Elizabeth Griswold FIA FACSIMILE: (907) 436-6768

Gabe’s Towing
P.0. Box 84452
Fairbanks, AK 99708

Re: Paul Arneite

Dear Ms. Griswold:

This law firra represents Credit Union 1. It is my understanding that Gabes Towing is in
possession of a 2006 Harley Davidson motorcycle, VIN: 1HDIFCW106Y610090, license
5433RS, registered to Paul Amette. My client holds a valid perfected lien on the vchicie, as
shown by the enclosed copy of the title.

In understand that you have refused to release the vehicle to my client unless my client
pays all towing charges and storage fees claimed by your company. I am writing to advise you
that under Alaska law, my client, as lien holder on the vehicle, is not required to pav you towing
and storage charges in order to take possession of the vehicle. This issue was addressed in &
lawsuit Credit Unton 1 filed against Aurara Towing in 2004. In the case, the court held that a
towing and storage lien is subordinate to a perfected lien such as that held by the Credit Union in
this case. A copy of the court’s order is enclosed.

Although my client is not required to pay any towing and storage charges in order 1o take
possession of the vehicle, it is nevertheless willing to pay a reasonable towing charge, and for
five days of storage, at $25.00 per day. If this proposal is not acceptable to you, 1 will
recommend {o Credit Union 1 that it file a lawsuit against your company, making the same
claims it made in its lawsuit against Aurora Towing.

I would encourage you to discuss this matter with your attorney, and have hin: or her
contact me as soon as possible to discuss this matter. Also, please take notice that if youn sell
the vehicle over the objection of Credit Union i, Credit Union 1 will hold you responsible
for the full value of the vehicle.

JUN 18,2009 03:22F 9CT 563 7322 vaaea 2
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Octaber 6, 2008

Shawn Hess

S & S Towing

PO Box 38550
Fairbanks, AK 99711

Dear Mr. Hess:

This law firma represents Credit Union 1. It is my understanding that you
are in poczescion of 3 2002 Dodge Ram, VIN 1D7HU16Z527161935 owned by
Jessica Heath and Trish Kelly. My client holds a valid perfected lienon the
vehicle. as shown by the enclosed copy of the title to the vehicle.

I understand that you have refused to release the vehicle to my client unless
mY client pays all towing charpes and storage fees claimed by your company. |
am writing to advise yon that under Alaska law, my client, as lienholder on the
vehicle, is not required to pay you towing and storage charges in order 1o take
possession of the vehicle. This issue was addressed in a lawsuit Credit Union |
filed against Aurora Towing in 2004. In this casc, the Court held that a towing
and storage lien is subordinate 10 a perfected lien such as that held by the credit
union in this case. A copy of the order is enclosed.

Although my client is not required to pay any towing and storage charges in
order 10 lake possession of the vehicle, it is nevertheless willing to pay a
reasnnahie tawing rharge, and for five days of starage, at 25 per day. If this
proposal 15 not accepiable to you, I will recommend to Credit Union 1 that it file a
lawsuil against your company, making the same claims it made in its lawsuit
against Aurora Towing.

1 would encourage you to discuss this matter with vour aitorney, and have
him or her contact me as soon as possible to discuss this mamner. Also, please take
notice that if you seli the vehicle over the objectior of Credit Union 1, Credit
Unicn 1 will hold you responsible for the full value of the vehicle.

89/6-95v-406 Bumoj seqed dor:z0 01 01 18N
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. . . ,.._ . ,""‘
IN THE SUPERICR COURT FOR THE STATE QF ALASKA

THIRD JUDICIAL DISTREICT AT ANCHCRAGE

CRECIT UNION I,

Plaintiff,

R S

V.

AURCRA TRANSPCOETATION
SERVICES, INC., 4/b/z/ AURORZ
. TOWING and ANTHONY NIXOR,

R T

Defendants. }Case No. 3AN-04-3419CX
iConsolidated with
JCase No. 3AN-04-8255CI
CREDIT UNICH 1, )
~ Plaintiff,
v.

RUSTY'S TOWING & RECCOVERY,
INC.,

DCefendant.

I A T I ~

CRDER RE: SUMMARY JURGMENT

2260 P.005/003

iz whether a lien on a

1 has

The .summary judgment guestion
motor vehicle erising from A8 28.10.0271 - 022
& towing and stcgrage lien arisging from AS

pricrity over

28.10.502. The parties have moved

summary judgment .

facte resolve the

for c<ross-motiocns

for

summarxy Judgmernt

Nixon

The necessary to
motlicng eére not in dispute. Mr. Nixon purchased a 1998 GMC
Scnoma, &nd Credit Unicn 1 is the lienhcider.  Mr.
credit Ynion X Vv Aurora Traasportation
Tase Ho. AN-04-2415CI/3RN-04-8255CT
Crder re;:; Summary Judgment
Tage 1 of %

%07 563 7322

JUN 18,2009 03:23pP

gd 89/ 995/ 06 Buimo] seqes
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=,

involving driving

was charged with varicus wmisdemeanors

in the Municipality of A&Anchorace

offsnces tha:r resulted

impounding his  wvehicle. The Municipality, cthrcugh the

Anchorage 2Pelice Department, directed Aurcora Towing to tow

and store the weshicle, There is a contract between the

Municipality ard Aurora for towing and storage services.
Thne contract Dbetween the Municipality and Aurcra

Towing provided that the recistered owner of the vehicle is

responsible for paving the towing fee and storage fee. Mxr.

Nixon failed te pay the teowing and storage fee, and the
total amount owed as of December €, 2004 was over $18500.
The question belore the court is the pricrity of the

two lien interests. AS 28.10.391({a) provides that:

The filing ©f the spplication and decuments under
As 28.1¢.281 =znd the issuvance c¢cf &z new
certificate of title  are constructive notice of
any liens or sncumbrances against the vehicle
described in the certificate to 2z creditor of the
subsequent purchaser or

OWNnEer, oxr to a
gncumbrancer. However, a lien or sncumbrance on
a wvehicle fer izker, material, transportation,

. or similar activity, whether or not
dependant on possession for its wvalidity, is
subordinate only to a mortgage, conditicnal sale

cr similar lien or encumbrance properly
filed on or »neforz the time chat the vehicle is
subject tc. or comes into possession ©f, the lien
or encumbrance c¢laimant for thes labor, material,
transportation, storage, cor similar activity.

atorage,

contraczt,

Crediz Unicn 1 v Adrcra Transportation
Case Ho. JAN-04-3412C0I73AR-34-825:07
Crder te: Summary Judcment

Page 2 of 4
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gd

The plain language of this

security ilnterest.

There is a separate statute that rrovides for

RPCSESESS0OLY i i tnat & FeXseen

“whno tows, transporbs, ©r SLoYes & moior vehicle, has a

pogsessory  liem on the  vehicle.” Ir addition a3

istributed from

o7

28.10.502{d} decides how money is to Dbe

the sale -or auction of the vehicle. The money shkall first

be zpplied teo the payment of costs and expenses of the sale

and sscondly to the lawful charges of the persomn having a

lien on the wotor wvehicle under 28.10.502. Next the

distributed to the

proceeds from the sale shall be
registersd and legal owner or lienmbolder entitled to the

remaining proceeds.
aAlthodgh 'the two statutes sappear to be in conflicet,

they &are not, and can be harmonized by & reasconakle

intercretation of the statutory language. In Decker w.

Aurorz Motcrs Inc., 409 P.2d 603, €07 (Alaska 1866}, the

cocurt found, based on very similar statutory lenguage, that

mechanic’'s lien was subordinaces te a prior recorded

. 1

zecurity intersst. In this case, this court concludes that

! Secker relies on the formzr AS 28.10.516, which was replaced ip 1S7¢

upon the passage of the currenmt AS Z8.:106.381.

Credit Union 1 v Aurore Trassportztion
Case Do, JAMN-24-331BCI/3AR-05-208:C0
Ordex rei Summary Judgment

Face F of ¢

9907 563 7322

89/9-95%-106

06/1872009 16:40 #260 P.0G7/0CH
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piacing Credit Union 1's

tine Aurore towing and storage lien is subordinate to the

Credit Urmien 1 lien. The sxpress languace of ag
2g.10.281{za} leeds the court te this conclusion. As

2€.10.502{d} is nect inconsistent, because iz applies to

bl

ienhzliers, Toc adopt Aurcra’'s proposed lien

bt
0,

unpexrfected

(=]
L
\D
"
~—~
Y
g
o
e

pricritiss would rnegate the ‘anguage in RS 2§.1

perfected lien in a subordinzte
- AuUrcra’s unmperfected lien. The language of

28.10.2517(a) clearly staztes that a storage or mechanic’s

lien is subordinate to a2 previously perfected lien.
Therefore, Credit Union 1's HMotion for  Summary

Judgment ZIs granted and Aurora Towing’s Cross-Motion far

Summary Judgment is denied.

DRTED 4ﬁﬁi 19 ZQ; at Anchcorage, Alaska.

,7
Vs.an"R" 'Jian

Superiocr Court Judge

4.fa .t
I certify thar an 7 P14 gy of the
abcve was mailed to sach of the following
at their addresses cf recors:

G. Eleeper C. Szumar L. wells

c}fh_qﬁ’!.:“,

Jedicia:i asdiprant

Credit Union 1 ~ hurora Traaspercaticn
Case Ko, JAN-06-2425CI/2AR- 34-520500
Crder -e: Summsry Sudgment

Page ¢ ouf &
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