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Representative Jay Ramras 
District 10 

SPONSOR STATEMENT 
HB 146 - AN ACT RELATING TO TRANSFER RESTRICTIONS ON TRUST INTERESTS 

(26-LS0633\A) 
1/19/10 

HB 146 aims to update and clarify Alaska trust laws making Alaska a better place for investors 
and families to invest in the competitive arena of trust management. This bill provides the 
following amendments to Alaska's current law: 

• Clarifies the burden of proof which a creditor must meet to establish that a transfer in 
trust was done with the intent to defraud a creditor. 

• Clarifies that a spendthrift provision will apply to a trust if distributions are made under 
the exercise of discretion by a trustee who is not the settlor, whether or not the exercise of 
the discretion is governed by a standard. 

• Provides that the spendthrift provision in a trust will apply even though the trustee may 
distribute income or principal to the settlor or to pay income taxes. 

• Clarifies that a beneficiary's interest in a trust, whether or not vested, is not considered a 
factor or economic circumstance in the division of property subject to division of 
property subject to divorce. 

Representative_Jay_Ramras@legis.state,ak,us 
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State Capitol, Room 120 
Juneau, Alaska 99801 

Sectional HB 146 
"An Act relating to transfer restrictions on trust interests." 

Sections I and 2 of the bill amend Alaska's statute by adopting the following provisions 
which have been adopted in other twelve other states: 

• A creditor must establish by clear and convincing evidence that a transfer was 
made with intent to defraud a creditor. (This standard has been adopted by 
nine of the other twelve states); 

• Distributions can be made under the discretion of a trustee pursuant to a 
standard, as well as with absolute discretion; 

• The settlor may be reimbursed for income taxes attributable to the trust; 

• The settlor can retain the power to replace a trustee/advisor with a non-related, 
non-subordinate party. 

Section 3 of the bill clarifies existing Alaska law to provide that in the event of a divorce 
or dissolution of the marriage of a beneticiary of the trust, the beneficiary's interest, even 
though not vested, may not be considered a factor or economic circumstance in the 
division of property. 
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FISCAL NOTE 

STATE OF ALASKA Fiscal Note Number: 

2010 LEGISLATIVE SESSION Bill Version: HB 146 
(H) Publish Date: 1/27/10 

..::ld~e~n.!ti!!!fle~r..J(!!fII~e..Jn~a!!!m~e'!.:.):...;H~B~14!;6;-LA~W~-C0!IV.;,:.;-1:::-2=,:5o:-~1 O~===~c=====-__ DePt. Affected!;.: ____ L=:a::.:w:.,..,"" _____ _ 
Title An Act relating to transfer restrictions on trust interests RDU Civil 

~----------==""'=='"''''''==.",.=------Component Com. And Fair Business 
Sponsor REPRESENTATIVE(s) RAMRAS 
Requester _____ -!:R~E:!.P.!.R~E:.!:S~E:!:N~T~A!.!T.!.IV~E:l(~s)!..!RA~M!!!.:R!:!AO:!S ______ Component Number 2717 

Expenditures/Revenues (Thousands of Dollars)_ 
Note' Amounts do not include inflation unless otherwise noted below 

Appropriation 
Required Information 

OPERATING EXPENDITURES FY 2011 FY 2011 FY 2012 FY 2013 FY 2014 FY 2015 FY 2016 
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous 

TOTAL OPERATING 

ICAPITAL EXPENDITURES 

ICHANGE IN REVENUES ( 

FUND SOURCE 
1002 Federal Receipts 
1003 GF Match 
1004 GF 
1005 GF/Program Receipts 
1037 GF/Mental Health 
Other Interacencv Recelots 

TOTAL 

Estimate of any current year (FY2010) cost: 

POSITIONS 

I 
Full-time 
Part-time 
Temporary 

ANAL YSrs: (Attach a separate page if necessary) 

0.0 0.0 0.0 0.0 0.0 0.0 0.0 

(Thousands of Dollars) 

0.0 0.0 0.0 0.0 0.0 0.0 0.0 

This bill proposes amendments to statutes relating to transfer restrictions on trust interests including provisions to receive 
a distribution of trusrs income or principal. Enactment of the bill is not anticipated to fiscally impact the Department of 
Law. 

Prepared by: Eileen Donahue, Division Operations Manager 
Division Administrative Services 

Approved by: Daniel S. Sullivan, Attorney General 
Department of Law 

(ReVIsed 111612009 OMS) 
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Alaska State Legislature 
House Judiciary Committee 

Representative Jay Ramras , 
Chairman 

(907) 465-3004 
Fax: (907) 465-2070 

Representative Ramras@legis.state.ak.us 

1292 Sadler Way, Suite 324 
Fairbanks, Alaska 99701' 

To: Leg. Legal 

State Capitol, Room 120 
Juneau, Alaska 99801-1182 

Committee Members 
Representative Nancy Dahlstrom 

- Vice Chairman 
Representative Bob Lynn 
Representative Carl Gatto 

Representative Bob Herron 
Representative Max Gruenberg 
Representative Lindsey Holmes 

Fax #: (907) 465-2029 Number of pages including cover: 

From: Jane W. Pierson, Aide 
House Judiciary Committee 

Date: February 3, 2010 

Re: Amendment to HB 146 

Please make the following amendment to HB146. Remove Sec. 3, Page 3- 4, L.28 - 8 and go 
final. 

Thank you 

Representative_Jay _ Ramras@legis.state.ak.us 
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(7) 
Date Referred to Committee: January 27, 2010 FURTHER REFERRALS: 

Date of Committee Action: 2/ ~ \ \ 0 

The JUDICIARY Committee considered: lIB 146 

HOUSE BILL NO. 146 
"An Act relating to transfer restrictions on trust interests." 

HB 146-TRANSFER RESTRICTIONS ON TRUSTS 

Recommends it be replaced with I I HCS or I jcs for_...,.,-_.l.JItLlI?l~\_L{+,L""2 ________ ('_.)~')-,-b+-",) 
For Senate Bills with new title: f J Technical Title f J New Title: HCR,___ I Same Title I I New Title 

[ 1 attach amendments 
[ 1 add new referral to Committee -----=--[ 1 Letter of Intent Committee 
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CS FOR HOUSE BILL NO. 146(JUD) 

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-SIXTH LEGISLATURE - SECOND SESSION 

BY THE HOUSE JUDICIARY COMMITTEE 

Offered: 
Referred: 

Sponsor(s): REPRESENTATIVE RAMRAS 

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to transfer restrictions on trust interests." 

2 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA: 

3 * Section 1. AS 34.40.11O(b) is amended to read: 

4 (b) If a trust contains a transfer restriction allowed under (a) of this section, 

5 the transfer restriction prevents a creditor existing when the trust is created or a person 

6 who subsequently becomes a creditor from satisfying a claim out of the beneficiary's 

7 interest in the trust, unless the creditor is a creditor of the settlor and 

8 (I) the creditor establishes by clear and convincing evidence that 

9 the settlor's transfer of property in trust was made with the intent to defraud that 

10 creditor, and a cause of action or claim for relief with respect to the fraudulent transfer 

II complies with the requirements of (d) of this section; however, a settlor's expressed 

12 intention to protect trust assets from a beneficiary's potential future creditors is not 

13 evidence of an intent to defraud; 

14 (2) the trust, except for an eligible individual retirement account trust, 

IS provides that the settlor may revoke or terminate all or part of the trust without the 

-1- CSHB 146(JUD) 
New Text Underlined (DELETED TEXT BRACKETED] 
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consent of a person who has a substantial beneficial interest in the trust and the interest 

2 would be adversely affected by the exercise of the power held by the settlor to revoke 

3 or terminate all or part of the trust; in this paragraph, "revoke or terminate" does not 

4 include a power to veto a distribution from the trust, a testamentary nongeneral power 

5 of appointment or similar power, or the right to receive a distribution of income, 

6 principal, or both in the discretion of a person, including a trustee, other than the 

7 settlor, or a right to receive a distribution of income or principal under (3)(A). (D). 

8 (0. (0). (E). or (F) [(3)(A), (8), (C), OR (D)) of this subsection; 

9 (3) the trust, except for an eligible individual retirement account trust, 

10 requires that all or a part of the trust's income or principal, or both, must be distributed 

II to the settlor; however, this paragraph does not apply to a settlor's right to receive the 

12 following types of distributions, which remain subject to the restriction provided by 

I3 (a) of this section until the distributions occur: 

14 (A) income or principal from a charitable remainder annuity 

15 trust or charitable remainder unitrust; in this subparagraph, "charitable 

16 remainder annuity trust" and "charitable remainder unitrust" have the meanings 

17 given in 26 U.S.C. 664 (Internal Revenue Code) as that section reads on 

18 October 8, 2003, and as it may be amended; 

19 

20 

21 

22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

(8) a percentage of the value of the trust each year as 

determined from time to time under the trust instrument, but not exceeding the 

amount that may be defined as income under AS \3.38 or under 26 U.S.C. 

643(b) (Internal Revenue Code) as that subsection reads on October 8, 2003, 

and as it may be amended; 

(C) the transferor's potential or actual use of real property held 

under a qualified personal residence trust within the meaning of 26 U .S.c. 

2702(c) (Internal Revenue Code) as that subsection reads on September IS, 

2004, or as it may be amended in the future; [OR) 

(D) income or principal from a grantor retained annuity trust or 

grantor retained unitrust that is allowed under 26 U.S.c. 2702 (Internal 

Revenue Code) as that section reads on September IS, 2004, or as it may be 

amended in the future; 

CSHB 146(JUD) -2-
New Text Underlined [DELETED TEXT BRACKETED] 
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(E) distributions that are made under the exercise of 

2 discretion by a trustee who is not the settlor, whether or not the exercise of 

3 the discretion is governed by a standard; or 

4 (F) the transferor's potential or actual receipt of income or 

5 principal to pay, in whole or in part, income taxes due on income of the 

6 trust if the potential or actual receipt of income or principal is made 

7 under a provision in the trust instrument that expressly provides for the 

8 payment of the taxes and if the potential or actual receipt of income or 

9 principal would be the result of a trustee's acting in the trustee's 

10 discretion or under a mandatory direction in the trust instrument;, 

II distributions to pay income taxes made under a discretionary or 

12 mandatory provision included in a governing instrument referred to in 

13 this subparagraph may be made by direct payment to the taxing 

14 authorities; or 

15 (4) at the time of the transfer, the settlor is in default by 30 or more 

16 days of making a payment due under a child support judgment or order. 

17 * Sec. 2. AS 34.40.11 O(h) is repealed and reenacted to read: 

18 (h) A transfer restriction is allowed under (a) of this section and is enforceable 

19 under (b) of this section even if the settlor has the authority under the terms of the trust 

20 instrument to 

21 

22 

23 

24 

25 

26 

27 

(I) appoint a trustee, 'a trust protector under AS 13.36.370, or an 

advisor under AS 13.36.375; 

(2) remove a trustee or trust protector and appoint a replacement 

trustee or trust protector who is not a related or subordinate party; in this paragraph, 

"related or subordinate party" has the meaning givcn in 26 U.S.C. 672(c) (Internal 

Revenue Code); or 

(3) remove an advisor and appoint a replacement advisor. 

-3- CSHB 146(JUD) 
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