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Dana Strommen 
~ ___ __ _______ .-.- --~--- ---- -_.--------______ 0 ______ -- _____ • _ _______ 0 ______ • ________ ",. 

From: Tillery, Craig J (LAW) [craig.tillery@alaska.gov) 

Sent: Tuesday, February 03, 2009 909 AM 

To: Rep. Kurt Olson 

Cc: Rep. Jay Ramras 

Subject: House Judiciary Committee information request 

Dear Representative Olson, 

At the House Judiciary Committee overview for the Department of Law, you asked how much time and money 
was spent by the attorney general's office fighting the legislative subpoenas. Our records indicate that the 
Department of Law spent 101.6 hours, at a cost of $13,784, on litigation and other activities related to the 
legislative subpoenas. 

Craig J. Tillery 
Deputy Attorney General 
Alaska Department of Law 
1031 W 4th Avenue, Suite 200 
Anchorage, AK 99501 
(907) 269-5200 
craig.tillery@alaska,gov 
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Sec. 24.25.010. Issuance and form of subpoena. 

(a) A subpoena requiring the attendance of a witness before either house of the 
legislature may be issued by the president or the speaker. 

- - - -- (b) A subpoenarequiring the attendance-of awitness-before-astandingonpecial- - -­
committee of the legislature may be issued by the chairman of a committee when 
authorized to do so by a majority of the membership of the committee and with the 
concurrence of the president or the speaker, or with the concurrence of the house or the 
senate. 

( c) A subpoena requiring the attendance of a witness before an interim committee 
established by either house of the legislature, or by both, may be issued by the chairman 
of a committee when authorized to do so by a majority of the membership of the 
committee and with the concurrence of the president or the speaker. . 

(d) The subpoena is sufficient if 

(1) it states before whom the proceeding is held; 

(2) it is addressed to the witness; 

(3) it requires the attendance of the witness at a time and place certain; 

(4) it is signed 

(A) by the president or the speaker under (a) of this section, or 

(B) by the committee chairman with the concurrence of the president or the speaker 
under (b) and ( c) ofthis section. . 

(e) This section does not apply to the legislative councilor to the Legislative Budget 
and Audit Committee. 

Sec. 24.25.020. Service of subpoena. ',. 

A person over the age of 19 years who is competent as a witness in the state courts may 
serve the subpoena. The person's affidavit that the person delivered a copy to the witness 
is evidence of service. 

As 
Sec. 24.25.030. Disobeying subpoena or refusing to testifY. 

If a witness neglects or refuses to obey a subpoena, or neglects or refuses to testifY or to 
produce upon reasonable notice any material and proper books, papers,or documents in 
the possession or under the control of the witness, the senate or house of representatives 
may by resolution entered on its journal commit the witness for contempt. If contempt is 
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committed before a committee, the committee shall report the contempt to the senate or 
house of representatives, as the case may be, for such action as may be considered 
necessary. 

Sec. 24.25.040. Arrestfor_disobedience to. subpiJena. _ 

A witness who neglects or refuses to attend in obedience to subpoena may be arrested by 
the sergeant-at-arms and brought before the senate or house of representatives, as the case 
may be. The only warrant or authority necessary authorizing arrest is a copy of a 
resolution of the senate or house of representatives signed by the president of the senate 
or speaker of the house of representatives, as the case may be, and countersigned by the 
secretary of the senate or the clerk of the house of representatives, as the case may be. 

Sec. 24.25.050. Witness fees and mileage. 

A person appearing before either house, or both, or a legislative committee in response to 
a subpoena is entitled to $20 for each day's atiendance, and for the time necessary in 
coming and returning to the person's place of residence and mileage at the rate of 15 cents 
a mile for the distance traveled in gomg to and returning from the place of attendance. 
The witness fee and mileage fee shall be paid out of the state treasury upon presentation 
of a certificate of attendance and mileage due, signed by the presiding officer of the 
house that authorized issuance of SUbpoena. 

Sec. 24.25.060. Oath and penalty for violation of oath. 

The president of the senate and speaker of the house of representatives and the chairman 
of every committee of either body may administer an oath to a witness appearing before 
the respective bodies. A person who wilfully swears or affirms falsely concerning any 
matter material to the subject under investigation or inquiry is guilty of perjury and upon 
conviction is punishable by imprisonment for not less than one year nor more than five 
years. 

Sec. 24.25.070. Grant of immunity on claim of privilege of self-incrimination. 

(a) A person called as a witness before the senate, house of representatives, or a 
committee of either or both, who refuses to answer any question or to produce any book; 
paper, or document relating to the matter under inquiry, on the ground that the answer or 
the production may tend to incriminate the person, may be granted immunity from 
punishment for the offense to which the question or evidence relates by resolution of the 
house that is conducting the inquiry. The resolution shall be entered upon its journal, and 
the witness may then be compelled to answer the question or produce the evidence. 

(b) If a witness is granted immunity and compelled to testify or produce evidence 
after claiming the privilege of self-incrimination, the witness may not thereafter be 
prosecuted in any court for the offense to which the question or evidence relates. 
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Sec. 24.25.080. Punishment for disobedience to subpoena or refusal to testify. 

A person subpoenaed as provided in this chapter who fails, neglects, or refuses to attend 
at the time and place where the person's presence is required, or fails, neglects, or refuses 
to produce the books, papers, or instruments or other evidence designated in the 
subpoena, or who having attended in responSe to tlie subpoena, or having appeared 
voluntarily, refuses to testify as to any material and proper matter within the power of the 
senate, house of representatives, or a committee to investigate, upon conviction, is 
punishable by a fine of not less than $100 nor more than $500, or by imprisonment for 
not less than 30 days nor more than six months. - . 

Chapter 24.30. ENACTMENT OF STATUTES 

Sec. 24.30.010. - 24.30.1001 [Renumbered as AS 24.08.010 - 24.08.100]. 

Repealed or Renumbered 
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AS § 44,23,010 

C 
West's Alaska Statutes Annotated Currentness 

Title 44, State Government 
'11/ Chapter 23, Department of Law 

... § 44.23.010. Attorney general 

The principal executive officer of the Department of Law is the attorney generaL 

CREDIT(S) 

SLA 1959, ch, 64, § 9. 

LIBRARY REFERENCES 

Altorn.:" General €::;;;> 6. 
Westlaw Key Number Search: 46k6. 
C'..I.S, Attorney General ~~ 26 to 78. 
C),S, PaJ'elll and Child ~ 251. 

AS § 44.23.010, AK ST § 44.23.010 

Current through the 2008 Second Regular and Fourth Special Session of the 25th Legislature 

(c) 2009 Thomson Reuters 
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AS § 44.23.020 

C 
West's Alaska Statutes Ahnotated Clo';:ell-Incss 

Title 44. State Government 
'1l!I Chapter 23. Department of Law 

... § 44.23.020. Duties; and powers; waiver of immunity 

(a) The attorney general is the legal advisor of the governor and other state officers. 

(b) The attorney general shall 
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(I) defend the Constitution of the State of Alaska and the Constitution of the United States 
of America; 

(2) bring, prosecute, and defend all necessary and proper actions in the name of the state for 
the collection of revenue; 

(3) represent the state in all civil actions in which the state is a party; 

(4) prosecute all cases involving violation of state law, and file informations and prosecute 
all offenses against the revenue laws and other state laws where there is no other provision 
for their prosecution; 

(5) administer state legal services, including the furnishing of written legal opinions to the 
governor, the legislature, and all state officers and departments as the governor directs; and 
give le~al advice on a law, proposed law, or proposed legislative measure upon request by 
the legIslature or a member of the legislature; 

(6) draft legal instruments for the state; 

(7) mak~ available a report to the legislature, through the governor, at each regular legislat-
1ve seSSIOn 

(A) ofthe work and expenditures of the office; and 

(8) on needed legislation or amendments to existing law; 

(8) perform all other duties required by law or which usually pertain to the office of attorney 
general in a state; and 

(9) prepare, publish, and revise as it becomes useful or necessary to do so an information 
pamphlet on landlord and tenant rights and the means of making complaints to appropriate 
publIc agencies concerning landlord and tenant rights; the contents of the pamphlet and any 
revision shall be approved by the Department of Law before publication. 

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works. 
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(c) Before January I, 1999, the attorney general may, in a case that involves the state's title to 
submerged lands, or in any case in which the state seeks to allocate fault to the federal govern­
ment or a federal employee under '\S 09.17.080, waive the state's immunity-from·suit in fed--

_eral court provided under the Eleventh Amendment to the Constitution of the United States. 
The expiration on January I, 1999, of the attorney general's authority to waive the state's El­
eventh Amendment immunity does not affect existmg waivers in ongoing cases. 

(d) The attorney general may, subject to the power of the legislature to enact laws and make 
appropriations, settle actions, cases, and offenses under (b) ofthis section. 

(e) There is established within the Department of Law the function of public advocacy for reg­
ulatory affairs. The attorney general shall participate as a party in a matter that comes before 
the Regulatory Commission of Alaska when the attorney general determines that participation 
is in the public interest. 

(f) The attorney general shall designate not less than one-half attorney position in the Depart­
ment of Law for the purpose of prosecuting actions for fraudulent acts related to workers' 
compensation under AS 23.30. 

(g) The attorney general may, in cases that involve compliance, discharge, or enforcement of 
responsibilities assumed by the Department of Transportation and Public Facilities under AS 
44.42.300, waive the state's immunity from suit in federal court provided under the Eleventh 
Amendment to the Constitution of the United States. 

CREDIT(S) 

SLA 1959, ch. 128, § I; SLA 1959, ch. 64, § 9; SLA 1976, ch. 8, § I; SI.A 1995, eh. 21 . ~ 89; 
SLA 1997. eh. 3. ~ I; SLA 2000. eh. 112. ~~ 1,2; SLA 2003, eh. 35. ~ 60; 2003 E.O. No. III. 
~ 3; I sl Sp. Sess. 2005. eh. I O. ~ 72; SLA 2006. ch. 50. ~ J, eff. June 2, 2006. 

Prior Codifications: ACLA 1949, § 9-1-5. 

HISTORICAL AND ST A TUTOR Y NOTES 

For transitional provisions relating to the 2003 transfer of the functions and responsibilities of 
the former public advocacy section from the Regulatory Commission of Alaska to the Depart­
ment of Law, see § 5, E.O. Ill. 

LIBRARY REFERENCES 

.-\ [[orneI' General €z:;> 5. 
Westlaw Key Number Search: 46k5. 
CIS .'\Iicns ~~ 409 to 411. 
c..r.S. Altorney General ~~ 26 to 78. 
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C..l.S. Par~nt and Child ~ 251. 

NOTES OF DECISIONS 

Actions for administration or enforcement of charitable trusts 7 
Common law powers 3 
Defense duties 4 
Distribution of governmental powers 1 
Negligence of subordinates 6 
Powers and duties, generally :2 
Special prosecutors 5 

1 . Distribution of governmental powers 

Page 3 of6 

Page 3 

Under the separation of rowers doctrine, court does not have power to control the exercise of 
the Attorney General's discretion as to whether he will take any action in any particular cases 
of contempt for nonsupport of child. AS 44.23.020. PLlblic Defcnder Ag.:ncy v. Supcrior 
Courl. Third Judicial Dis!.. 1975. 534 P.2d 947. Constitutional Law €= 2543 

2. Powers and duties, generally 

Attorney general had standing to sue corporations from which Multiple-Benefi­
ciary-Permittees (MBPs) purchased gammg supplies and leased facilities, alleging that corpor­
ations violated state's gaming laws by charging member charities of MBPs unreasonably high 
expenses; although Department of Revenue had statutory authority to administer state's gam­
ing law, and to issue orders prohibiting acts in violation of those provisions, Department of 
Revenue lacked statutory power to prosecute offenses against gaming laws. AS 05.15.0 10, 
05.15.060, 44.23.020(b)( 4). Botelho v. GriHin (2001) Abska. 25 PJd 6&9. Altome), General 
€=7 

Reading of statutory authorization for Department of Law operations suggests intent to leave 
offices and their functions broad, general and flexible, even when circumstances do not in­
volve disqualification of Attorney General, and demonstrate that the legislature contemplated 
retention of services of counsel outside the Department of Law. AS 36.30.015, 
36.30.850(b)(32), 44.23.050. State v. Breeze. 1994.873 P.ld 627. Atlorney G~ncra! €= 6 

In light of the substantial state interest in the enforcement of child support orders, contempt of 
such an order is a violation of state law within meaning of statute providing that the Attorney 
General shall prosecute all cases involving violation of state law. AS 09.55.210,11.35.010, 
11.35.090, l5.25.0 10 c! seq., 44,23.020, 47.25.3 10 e! ,(:'1. Public Ddcncier Agency v. Superi­
or Court Third Judicia! Dis!.. 1975.534 1'.2c1 947. Anorney General €= 7 

Attorney General's discretionary control over the legal business of the state, both civil and 
criminal, includes the initiation, prosecution and disposition of cases. AS 44.23.020. Public 
Defender Agency v. Superior Court. Third Judicial Dis!.. 1975.534 P.2d 947. Attorney Gen­
era! €= 7 

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works. 
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AS § 44.23.020 Page 4 

United States Attorney General and district attorneys have authority to prosecute all suits in 
which United States are concerned. U.S. v. Lynch. 1917. 7 Alaska 568, Unreported. Altomey 
General €:= 7; Descent And Distrihution €:= 9 . 

3. Common law powers 

Department of Revenue's authority to proceed administratively against gamin~ law offenses 
does not limit the attorney general's statutory and common law authority to brmg suit to up­
hold the state's gaming laws. AS 05.15.0 I 0,05.15.060, 44.23.020(b)(4). Botelho v. Griflin 
CWO I) Alaska. 25 P.3d 689. Attorney General €:= 7 

Under the common law, the attorney general has the power to bring any action which he 
thinks necessary to protect the publIc interest, a broad grant of authority which includes the 
power to act to enforce Alaska's statutes. Botelho v. Gritlin (2001) Alaska. 25 P.3d 689. At­
torney (Jencral €:= 7 

Generally, an attorney general has those powers which existed at common law except where 
they are limited by statute or conferred upon some other state official. AS 44.23.020(b)(8). 
Botelho Y. Grillin (2()0 I) Alaska. 25 P.3d 689. Altomcy General €:= 6 

Attorney General has common-law power to bring any action which he thinks necessary to 
protect public interest. Berger \'. State. Dept. of Revenue. 1996. 910 P.2d 581. Attorney Gcn­
eral €:= 7 

Record did not show that Attorney General lacked consent of the principal so as to bar ap­
pointment of special prosecutor by Attorney General under common-law doctrine of delegatus 
non potest delegare. State v. Breac. 1994. 873 P.2d 627. Attorney General €:= 6 

Under the common law, an Attorney General is empowered to bring any action which he 
thinks necessary to protect the publIc interest and possesses the corollary power to make any 
disposition ofthe state's litigation which he thinks best. AS 44.23.020. Public Defender 
Agency Y. Superior Court, Third Judicial Dis!.. 1975. 534 P.2d 947. Attorney General €:= 7 

Generally, an Attorney General has those powers which existed at common law except where 
they are limited by statute or conferred upon some other state official. AS 44.23.020. Public 
Dcli:ndcr Agency Y. Superior Court. Thircl.ludicial Dis!.. 1975.534 P.2d 947. Attorney Gen­
c'ral ~6 

4. Defense duties 

The Attorney General is authorized to appear either individually or through United States At­
torneys and their assistants and defend civil and criminal actions against government officials, 
employees and military personnel for acts done in performance of their official duties. 5 
U.S.C.A. §§ 309, 316. Swanson Y. Willis. 1953. 14 Alaska 399.114 F.Supp. 434, affirmed 15 
Alaska 501. 220 F.2d 440. Attorney General ~ 6 

Governor has a duty to defend a law that was enacted through the people's initiative powers 
and that duty is executed by the Attorney General. Alaskans tell" a C0l11lll0n Language. Inc. v. 

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works. 
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AS § 44.23.020 Page 5 

Kritz (2000) Alaska. :; !'.3d 906, on remand 20112 WL 34220502. Attorney G~Ik'ral €;= 6; 
States €;= 41 

Department of Law has responsibility of defending laws passed by the legislature against con­
stitutional attack. Gray Y. State. 1974.525 P.2d 524. Attorney General €;= 6 

5. Special prosecutors 

Special prosecutor hired by Attorney General did not exceed the scope of his authority in se­
curing indictments of target of investigation; appointment letter authorized special prosecutor 
to investigate other related matters and to serve as special counsel in "other matters that may 
arise in the course of the investigation," and Attorney General made it clear that special pro­
secutor had acted within the scope of authority intended. AS 44.23.020(b)(3). State Y. Breeze. 
1994. 873 P.1d 627. Attorney General €;= 6 

Even if special prosecutor appointed by Attorney General were found to have technically ex­
ceeded the scope of his appoIntment, special prosecutor was a de facto officer and indictments 
obtained by him remained valid pursuant to that authority, absent showing of prejudice by the 
person indIcted; special prosecutor had at least a fair color or right oftitIe and acted for such 
length of time as to afford presumption of appointment, appointment process was reported 
publicly, target of investigation himself ur~ed state to get on with the investigation, and ques­
tions regarding special prosecutor's authonty had no demonstrated bearing on ~and jury's de­
tennination to return indictments. AS 44.23.020. State Y. Br<.:cze. 1994. 873 P.~d 627. Attor­
ney Gcncml €;= 6 

Person who was investif:\ated by special prosecutor and against whom indictments returned did 
not have the same standIng as the Attorney General to challenge whether special prosecutor 
exceeded the scope of his appointment by the Attorney General. State Y. Bn:cz<:. 1994. 87.1 
P.1d 617. Attorney Gcn<:ral €;= 6 

State Constitution and applicable statutes did not express or imply restriction on Attorney 
General's authority to properly delegate certain duties of the office, by appointing special pro­
secutor, where Attorney General maintained appropriate supervision, direction and control 
over special prosecutor, who was required to submit claims for services to the Department of 
Law and who was subject to tennination by the Attorney General at any time. Cons!. An. J. ~ 
22; AS 44.17.0 I 0, 44.17.040, 44.23.020(b)(3, 7). Stale v. Breeze. 1994. 873 P.2d 617. !\ltor­
ney Gcneral €;= 6 

Appointment of special prosecutor by Attorney General as remedy to Attorney Generai's per­
ceived conflict of inten:st was both appropriate and authorized pursuant to statute; Attorney 
General is obligated under statute to Investif:\ate and prosecute law violations, and if Attorney 
General and Department of Law are disqualIfied, Attorney General is nevertheless "required 
by law" to ensure that investigation and prosecution are conducted by someone who is quali­
fied, whether that person is denominated special counsel, special prosecutor, or some other 
title. AS 44.23.020, 44.23.020(b)(3, 7). Slale \. Brcac, 1994.873 P.2d 627. AtlOrnc\ Gcneral 
€;= Ci . 

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works. 
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AS § 44.23.020 Page 6 

6. Negligence of subordinates 

Governor and attorney general could not be held liable for negligence of their subordinates 
unless they had actually cooperated in alleged acts. 13uiaki v. Egall. 1965.23 7 F.Supp. 822. 
Attorn~y (jen~ral C:::> 6; States C:::> 79 

7. Actions for administration or enforcement of charitable trusts 

Even if charities that were members of Multiple-Beneficiary-Permittees (MBPs) did not con­
sent to attorney general acting on their behalf in asserting claim against corporations from 
which MBPs purchased gaming supplies and leased facilities, alleging that corporations viol­
ated state's gaming laws by charging member charities of MBPs unreasonably high expenses, 
attorney general's authority to enforce charitable trusts gave him power to brin& such action if 
charities' trustees dismissed or compromised charities' claims for less than chanties were due 
under state's gaming laws. AS 05. ) 5.160(a, c, d), 44.23.020(b)(4); Restatement (Second) of 
Trusts § 391. Botelho v. Griffin (200 I) Alaska.::>5 P.3d 689. Charities C:::> 50 

AS § 44.23.020, AK ST § 44.23.020 
Current through the 2008 Second Regular and Fourth Special Session of the 25th Legislature 

(c) 2009 Thomson Reuters 

END OF DOCUMENT 
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LEGAL SERVICES 
DIVISION OF LEGAL AND RESEARCH SERVICES 

LEGISLATIVE AFFAIRS AGENCY 
(907) 465-3867 or 465-2450 
FAX (907) 465-2029 

STATE OF ALASKA State Capitol 
Juneau, Alaska 99801-1182 

Deliveries to: 129 6th St., Rm. 329 Mail Stop 3101 

MEMORANDUM January 23, 2009 
- - -- -- -

SUBJECT: Legislative investigations and power of subpoena 
(Work Order No. 26-LS0418) 

TO: Representative Jay Ramras 
Chair of the House Judiciary Committee 
Attn: Jane W. Pierson 

FROM: Tamara Brandt Cook IJ.. U 
Director J\ \J 

(1) What is a scope a/the power o/the legislature to issue subpoenas? 

The legislature enjoys broad investigative power, but it is limited to obtaining 
information on matters that fall within its field of legislative action. (Mason's Manual, 
Secs. 795(6) and 797(7» Lawmaking is the central legislative activity, but there are 
others that may justifY investigatory pursuits. It is stated in Mason's Manual, Sec. 
795(10): "An investigation into the management of the various institutions of the state 
and the departments of the state government is at all times a legitimate function of the 
legislature." The Supreme Court of Alaska has specifically acknowledged that the 
legislature has broad powers of investigation relating to its lawmaking activities and also 
has specifically identified the confirmation power as carrying with it an implied power 
and duty to investigate both the status of the relevant appointed offices and the 
qualification of individuals appointed to fill them. (Cook v. Botelho, 921 P .2d 1126 
(Alaska 1996» In addition to the two legislative activities recognized by the court, based 
on the reasoning of the case, it is expected that other legislative activities also carry with 
them the implied power to investigate. (See for example, art. X, sec. 12 (power of the 
legislature to disapprove certain local boundary changes); art. II, sec. 20 (power of the 
legislature to impeach civil officers of the State» 

The power of the legislature to issue subpoenas coincides with the power of the 
legislature to investigate. Mason's Manual points out in Sec. 795(5): 

The inherent and auxiliary power reposed in legislative bodies to conduct 
investigations in aid of prospective legislation carries with it the power in 
proper cases to compel the attendance of witnesses and the production of 
books and papers by means of legal process. Also, the legislature has the 
power to institute and carry to the extent of punishment, contempt 
proceedings in order to compel the attendance of such witnesses and the 
production of such documentary evidence as may be legally called for in 
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Representative Jay Ramras 
January 23,2009 
Page 2 

the course of such proceedings, whether conducted by the legislative body 
or a branch thereof, directly or through its properly constituted 
commi ttees. 

The power -of the legislature to investigate was recently recognized again in Alaska. 
Certain legislative plaintiffs sought a temporary injunction and to restrain the Legislative 
Council and other named defendants from conducting an investigation into Governor 
Sarah Palin's removal of Walter Monegan from his position as Commissioner of the 
Alaska Department of Public Safety on the grounds that the investigation exceeded the 
Legislative Council's statutory authority and violated principles of separation of powers 
and due process. Executive branch plaintiffs challenged the validity of subpoenas issued 
pursuant to the investigation. The two cases were consolidated and the Superior Court 
denied the motions and dismissed the action, concluding that many of the issues raised by 
the plaintiffs involved procedures ofthe legislative branch and were, thus, nonjusticiable. 
The court further found no constitutional due process or fair and just treatment violation. 
(Keller v. French, Case No. 3AN-OS-104S9CI; Kiesel v. Seven Subpoenas, Case No. 
3AN-OS-107S0CI; Consolidated, Superior Court, Third Judicial District, Order dated 
October 2, 200S) The order of dismissal by the Superior Court was affirmed by the 
Supreme Court. (Keller v. French, Supreme Court No. S-13296, Order dated October 9, 
200S) The Supreme Court has not yet issued an opinion in that case. 

(2) Mayan attorney advise a client not to respond to a legislative subpoena? 

It strikes me that an attorney might do so under certain circumstances, such as when the 
attorney has a good faith belief there is a legitimate question regarding the validity of the 
subpoena, especially if the attorney is making an effort to quash the subpoena. The 
attorney also has a responsibility to explain to the client the risk entailed in failing to 
respond to a legislative subpoena. (See AS 24.25.030 and AS 24.25.0S0) Probably the 
attorney has a duty to explain all options to the client, so that the client may participate in 
the final decision. 

Ms. Jane Pierson has asked me to consider Rule 503(d)(I) of the Rules of Evidence, 
Alaska Court Rules. It states that there is no attorney/client privilege: "If the services of 
the lawyer were sought, obtained or used to enable or aid anyone to commit or plan to 
commit what the client knew or reasonably should have known to be a crime or fraud." 
However, faiiure to abide by an invaiid subpoena is not a crime nor is it fraud. 
Consequently, it is possible that this Rule will not apply when the validity of a subpoena 
is in question. Note that the Evidence Rules Commentary to Rule 503( d)(I) observes: 
"The provision that the client knew or reasonably should have known of the criminal or 
fraudulent nature of the act is designed to protect the client who is erroneously advised 
that a proposed action is within the law." Determining the exact scope of the advice 
given is, itself, a sensitive task. The Commentary goes on to explain: 

While any general exploration of what transpired between attorney and 
client would, of course, be inappropriate, it is sometimes feasible, either at 
the discovery stage or during trial, so to focus the inquiry by specific 
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questions as to avoid any broad inquiry into attorney-client 
communications. In some cases it will not be possible to probe without 
substantially invading the privileged area. When these cases arise, the 
court may require that a prima facie case of wrongdoing be established by 
iridependent evidence before the privilege is denied. Even where the 
perimeter of the privileged relationship can be analyzed without probing 
too deeply into confidential communications, such analysis will not be 
necessary if independent evidence of wrongdoing is available. 

(3) What amendments would strengthen AS 24.25.010? 

AS 24.25.010, setting out the process for issuing subpoenas, could be clarified with 
respect to the treatment of the subpoena power of the permanent interim committees, 
which is dealt with in other statutes. However, the public policy issue presented by this 
statute is whether and to what extent the power of committees to investigate should be 
clarified. A committee of the legislature exercises only those powers conferred upon it 
by the legislature. The power of committees to investigate is implied from the grant of 
the subpoena power to committees. Ought the power to investigate be made specific and, 
if so, to what extent should committees be granted the power to investigate by statute? 
To what extent should investigatory procedures by committees be addressed in statute? 
An example of a specific grant of the authority to investigate, along with specific 
procedures to be used, can be found in AS 24.60.170 - 24.60.178, involving proceedings 
before the Select Committee on Legislative Ethics. (See Mason's Manual, Sec. 799, 
legislative investigating committees) 

TBC:ljw 
09-042.ljw 
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The purpose of this letter is twofold: First, to explain why the Department of Law 
decided not to proceed with the depositions of Department of Administration employees 
la:lt week and why. unless the current manner of pursuing the investigation changes, the 
Department of Law may find it necessary to move to quash subpoenas issued to compel 
the testimony of those witnesses and seck other relief from the courts. And second, to 
express our concerns with the conduct of this investigation. 

First, with respect to our decision to not proceed with the depositions. Within the 
pllS! week the project director appears to have adopted an incorrect interpretation of law 
regarding access to state employees' personnel files under the State Personnc:1 Act. This 
incorrect interpretation could lead the witnesses to believe that they could face criininal 
prosecution for what is actually legal conduct. An improper threat of potential 
prosecution is totally inconsistent with the constitutional requirement that the "right of all 
persons to fair and just treatment in the course of lepslative and executive investigations 
shall not be infringed." Alaska Const. art. I, sec. 7. 

The framers explained the reason for this provision as follows: 

The McCarthy hearings brought out the great issue that existed here 
a couple years ago. McCarthy was making charges against people 
under the exercise of the powers of II congressionallcgisiative 
comminee. The people, individuals were sorely abused under the 
guise of the exercise of the power of the legislature to investigate. 
The only subject that a legislature is supposed to investigate upon is 
something that will bear upon the state code or prospective 
legislation that might be Wlder consideration. But under the guise of 
looking into legislative matters they call bearings and then maybe 
subject people to very bad treatment and ruin their reputations and 
assassinate them from a character standpoint ...• 

Proceedings of the Alaska Constitutional Convention at 1448-49. 
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On September 2, 2008. Senator French apparently publicly expressed his view that 
if the Governor's Office obtained confidential infonnation from Trooper Wooten's 
personnel file, "it would be a violation of state law." "October Surprise Over Palin 
Investigation?" ABC News, Sept. 2, 2008. On September 3, 2008, Senator French also 
apparently disclosed that the scope of the investigation has now expanded to include 
whether other persons within the Palin administration have abused power. "Palin Seeks 
Review of Monegan Firing Case," Anchorage Daily News, Sept. 3. 2008. 

If, as Senator French's comments indicate. he believes that the governor and her 
staff members may not review executive branch employees' personnel files, the 
Department of Law disagrees. It does not violate the State Personnel Act for Department 
of Administration staff to provide confidential personnel information to the governor or 
her staff - or for the governor or her statfto receive that infonnation - in the course and 
scope of their official duties. 

The governor has supervisory authority over all executive branch employees. The 
Alaska Constitution prOvides that "[t]he executive power of the State is vested in the 
governor," that all executive and administrative offices must be allocated by Il\w within 
principal depllrtments. that the governor is "responsible for the faithful execution of the 
laws, .. and that U[e]ach principal department shall be under the supervision of the 
governor." Alaska Const. art. III, sees. 1, 16,22.24. Likewise, Al!ISka's statutes provide 
that ''the governor is the appointing authority for all officers and employees of the 
executive branch," and she may delegate that authority. AS 39.25.020(a)(2). 

As the supervisory chief of the executive branch, the governor has a right of 
access to infonnation in the personnel files of employees in the branch she supervises. 
Her right of access extends also to the staff members who assist and advise her. including 
heads of the principal departments. AS 44.17.040. 

The governor or her staffmay. in the course and scope of their official duties, 
review a confidential personnel file to ensure, for example, that an employee is 
adequately supervised. approprialcly evaluated, and appropriately disciplined. In 
appropriate cases, the governor may also direct the termination of a state employee. 
These powers are inherent in the governor's constitutional authority - and duty - to 
supervise the executive branch. 

The framers of our constitution gave these broad powers to the governor because 
they intended to have a strong governor. Delegate Lundborg explained that intent as 
follows: 

We in our Comminee felt that it would be the wishes of the majority of 
the Convention to have a strong executive. By that we did not mean a 
dictator, one who would get into power and be the absolute power in the 
state, but one who through appointive powers would be able to select his 
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co-workers down through the various offices so that when the state's 
functions would be successful we could say that we had a good 
governor, and when they would not be successful we would know who 
!9 blame and could vote accordingly at the next electioh~ - - - - - - -- -

Proceedings of the Alaska Constitutional Convention at 2222. See also Bradner v. 
Hammond, 553 P.2d 1.3 n.3 (Alaska 1975). 

The Department of Law agrees that state employees' personnel records arc 
confidential. The State Personnel Act provides that such records "are confidential and are 
not open to public inspection." AS 39.25.080(a). But that does not mean that the 
governor or her staff cannot review those records or receive information contained in 
them. Review by the governor or her staff of a confidential personnel file in the course 
and scope of their official duties is neither a violation of employee confidentiality nor a 
public inspection. 

To the extent that, in the course and scope of their official duties, any employees 
of tho Department of Administration disclosed Trooper Wooten's personnel file or any 
information contained in the file to the governor or her staff, that disclosure was both 
lawful and consistent with the Department of Administration's regulations. 
See 2 AAC 07.910(c)(5). 

All that being said. the Departmont of Law recognizes the possibility that a 
confidential personnel tile could be handled inappropriately. If the contents of a 
confidential personnol file were disclosed iuconsistently with the applicable statutes and 
regulation. including 2 Me 07.910, the Department of Law agrees that it would violate 
the State Personnel Act. At this point, the Department of Law knows of no evidence that 
suggests that any Department of Administration employees violated the State Personnel 
Act in handling Trooper Wooten's personnel file. 

Generally speaking, the Department of Law has no objection to the legislature 
seeking to ascertain the facts with respect to how Trooper Wooten's personnel file was 
handled. The Department of Law does object, however, to the project manager's current 
implication that appropriate disclosures of an omployee's confidential personnel 
infonnation to the Office of the Governor violate the law. 

That implication concerns us because the stakes for these Department of 
Administration employees are high. rfSenator French's apparent legal view is correct, it 
is theoretically possible that these employees could be subjected to criminal prosecution 
and forfeiture of their jobs if they are determined to have committed a willful violation of 
the State Personnel Act. AS 39.25.900. It also raises serious questions about the 
Department of Law's ability to continue to provide them with legal representation. 
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rfSenator French's reading ofthe law is incorrect, then conducting these 
depositions under an improper threat of potential prosecution is unfair. It fails to accord 
these perSons the fair and just treatment that the Alaska Constitution guarantees them. 

To represent the Department of Administration employees adequately, the 
Department of Law wishes to confirm that the Legislative Council agrees with the 
department's reading of the law. If we cannot reach agreement on the proper 
interpretation of the State Personnel Act, the Department of Law is prepared to seek 
declaratory judgment in court on this issue. But if the Legislative Council will 
acknowledge in writing its agreement with the Department ofLaw's interpretation, the 
Department of Law will drop its objections and the depositions may proceed without 
subpoenas. ----' 

We shall now tum to our concerns regarding the manner in which this 
investigation is being conducted. The Department of Law has endeavored, consistent 
with its legal obligations, to cooperate with the legislature's investigation. But at this 
point, we think the Legislative Council may wish to review this investigative process and 
consider the following seven concerns. 

1. Selectioll of the Ilivestigator: On July 30, 2008, at the outset of this 
inVestigation, we expressed a ooncern to the project manager and the Chair of Legislative 
Council that an investigative process that did not use established prOc~dures could run the 
risk of violating du~ process. Moreover, we recommended that consideration be given to 
selecting an investigator with an unquestioned reputation for objectivity and political 
neutrality, such as a retired judge. Our suggestion was dismissed, and the response we 
received WlIS that a proseoutor would be selected and that 8 prosecutor's primary duty is 
to seek justice. 

2. Investigative Tactics: Unfortunately, as we have watched this process unfold, 
it appears our fears have been realized. At present the investigation is using such tactics 
as a tipline and secret depositions in which witnesses are asked under oath to testifY to 
rumor and gossip. Those taelies raise questions about the scope and true purpose of the 
investigation. These tactics also appear to violate legislative procedures established by 
statute which require the Legislative Council to conduct depositions in the same manner 
as required by court rules. See AS 24.20.060(2). 

3. IIIvestigative Targets: The investigation now apparently has new and 
unidentified targets. We have two concems in this regard. First, from a basic due 
process perspective, the persons who arc the new targets of this investigation have a right 
to know whether they are targets. Second. the process used by legislative committees is 
not well suited to protecting the rights of persons suspected of committing a crime. This 
is recognized in Mason's Manual of Legislative Procedure, where a rule of procedure is 
established that "[t]he legislature has no right to conduct an investigation for the purpose 
of laying a foundation for the.instiMion of criminal prOceedings." Mason's Manual of 
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Legislative Procedure, sec.797(2) (2000). We urge caution in these matterS and counsel 
you to consider deferring to ongoing means of investigation that provide adequate due 
process? 

4. Tbreats or Criminal Prosecution: Even if the purpose of the investigation is 
not to lay the foundation for criminal proceedings, as noted above, the project director 
has apparently made comments that mistakenly characterize legal conduct as potentially 
criminal conduct. An improper threat of potential prosecution is inconsistent with the 
due process requirement that legislative investigations accord fair and just treatment to all 
persons. Alaska Const. art. J, sec. 7. 

5. Prejud&ment oftbe Matten Being Investigated: We are also concerned 
about indications that the project director may have prejudged the outcome of this 
investigation. Before this investigation began, Senator French stated publicly that this 
was a personnel mattcr that '~ust went way out of bounds" and characterized the conduct 
at issue as a "huge mistake." KUDO interview. July 21, 2008. More recently, Senator 
French apparently stated publicly that the investigation report will be damaging to the 
governor. "October Swprise Over Palin Investigation?" ABC News, Sept. 2, 2008. Can 
such statements possibly reflect a process that accords "fair and Jusf' treatment to the 
governor? We are highly concerned with the prejudicIal nature of such statements, 
particularly given the fact that the project director is the direct supervisor of the 
investigator and this investigation. We doubt that it is possible to retract these statements 
in a manner that will alleviate their prejudicial impact on the conduct and outcome of this 
investigation. 

6. Delegation of Authority to Investl&lItor: We believe that there are serious 
legal defects in the manner in which the Legislative Council has purported to delegate its 
investigative authority to a private investigator. Alasll:ilStBttite24,25.1Y60(2)'ohlypinhltG 

.... W~iJ;!~gisJIl:ti~~:GSlIjii:§}lf;t9,!~~~cf's.)'i(;jJi()ei1aS.to\'ComJ'ielatten'Clairce'taf}il.pj!bliC11t~g,~ 
··.oe:t~j:lilfttl'e\E~8isflftive\Collniir.l~e.;ulldetstam:(rtlilit.Uittle};this·· deJegatioifthe·stmiiih"g 
J.!!;,4i9iJfry:e~ffiInitteeS9£the.l.egi~lature,'wiH·meett(j consideris$uirlg sUop6'cms:st6,·,$.· 
cQmp!'.!.the,attendanceofwitnesse~:w.~"lIsk")iOilf6' carcliJll'Y'coiisider WhetnCi'·th"ero jg 

)t!!l-hQ!'ityFiii'tIle'state constitiitibn;,state statut~sor the Uniform, Rules for these'lilf' 
. committees' to' validly isSliiksubp0eIiliSil.f this tifue;llW e also question the basic premise 
whether the Legisllltive Council may delegate its investigative powers to a single 
legislator acting through a private Investigator. AfterdetailingtJleseissues tb'fyotif 

. consideiiitioil'wec,9Iltinlle torec0nm.!91l9$at ourclien:tscooperate with.tJie illvestigatl()1i 
hl,tlJebelicfthat the LegislatiVe €ouncil will not completely abrogate its responsibilities. 

2 We note that on July 21, 2008, prior to the Legislative Council's authorization of 
this investigation, Senator French stated publicly that the investigation would be 
conducted in the same manner as the investigation of a "complex crime." KUDO 
interview, July 21, 2008. 
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:13I!$)Y~f~st'rvfilieiigbi torev1sit whether the public ili'ferest istfuly being seNed b)o tlie""' 
,lll;mn,er, in,whil:h, th,is i!lvestjgil,~iol) ia. currelltlYQoing c(jnd\lcted~ 
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7. Timing ofthe Investigation: The timing of this investigation has been 
suspect. The original due date of October 31 for the investigation report was highly 
suspect because it comes so close to the November election date. The new due date of 
October lOis really no less suspect. It only heightens the original perception that this 
process is a rush to judgment for ends that may have little to do with justice. Our concern 
regarding timing has been heightened even further with the recent news that there are 
approximately 1.3 million e-mails that the executive brancb has preserved for purposes of 
this investigation. It will take time, potentially II significant amount of time, to se:arch 
through these to find the e-mails that are pertinent to this investigation, and ensure that 
appropriate security and confidentiality are preserved, that privileges are maintalned, and, 
if such privileges are to be waived, that they be waived in a knowing and informed 
manner. 

Unchecked investigative enthusiasm is not consistent with our foundational 
principle of due process and the Alaska Legislature's consistent practice of providing fair 
treatment of persons appearing before legislative: committees. Bluntly and to the point, 
we think there is a legitimate concern that this investigation is no longer being conducted 
in a fair manner-and therefore is potentially violative of Alaska's constitutional due 
process safeguards. 

The eyes of the nation have now turned upon us. If this investigation is to 
continue, the governor, the people of Alaska. and the people of this country deserve II 

process that is entirely consistent with the foundational principle of due process. 

We request that you carefully consider our concerns. 

MABlkrk 

cc: Hon. Nancy Dahlstrom 
Hon. John Coghill 
Hon. lohn Harris 

Sincerely, 

TALIS 1, COLBERG 

ATIO~~G~~~f.l' 
By: (7t;~. ':J>rr; 

Michael Barnhill 
Senior Assistant Attorney General 
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SUBJECT: 

TO: 

FROM: 

Civil Process Immunity (Work Order No. 24-LS0439) 

Representative Max Gruenberg 

James P. Crawford 
Assistant Revisor 

I am responding to the immunity-based question you posed to Ms. Tam Cook at the end 
of last week. As an initial matter, the question was phrased in terms of "legislative 
immunity from civil process," and you should be aware that these are, strictly speaking, 
two separate immunities. One is "legislative immunity," and the other is "civil process 
immunity." I Both immunities protect legislators and the legislative process, but there are 
distinctions between the two immunities, and each has its own jurisprudence. The gist of 
your question suggests that "civil process immunity" is the immunity at issue. 

Civil process immunity arises from Art. II, sec. 6, among other places. Section 6 
provides that "[mJembers attending, going to, or returning from legislative sessions are 
not subject to civil process and are privileged from arrest except for felony or breach of 
the peace. ", You ask whether there are any circumstances under which a legislator may 
participate in proceedings from which the legislator would normally be protected by civil 
process immunity.' The answer is "yes," but several notes of caution are in order. 

First, although they usually fly under everyone's radar, proceedings against legislators, 
legislative committees, or the legislature do arise. Early on, such proceedings may 
initially appear innocuous or, at worst, faintly irritating, only to mutate later into 
something far more serious in terms of reputation, political, economic, or criminal 
considerations. The course a given proceeding may ultimately take is not predictable, 
which should be taken into account in deciding to forgo immunity's protections. 

I There is also a "privilege" from arrest, which does not appear to be relevant presently. 

2 In Alaska, there are actually three sources of immunities: (I) the common law, 
originally handed down from England where immunity was developed before and 
especially during the reign of Queen Elizabeth I; (2) AS 24.40.010; and (3) the 
consti tution, as noted above. 

, Although you did not specifically ask, the ultimate conclusion of the AG Opinion cited 
in your request is sound: civil process immunity is absolute and may not be waived -­
while it lasts. Its absolute nature makes it similar to the other immunity -- legislative 
immunity. 
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Second, if a legislator is observed to be embroiled in one otherwise avoidable (but 
voluntarily submitted to) proceeding, enterprising litigants-at-Iarge may assume that the 
"brakes are off' as a general matter and thus become emboldened to pursue additional 
proceedings against the legislator. The sources of suits against legislators are legion and 
include other legislators and various entities in the executive branch or municipal 
government. Even if such suits are disposed of quickly through a motion to dismiss 
under Civil Rule 12, the resources and expense consumed in producing a stream of such 
motions could quickly mount. 

Admittedly, the scenario presented here would probably most likely arise in the context 
of proceedings implicating legislative immunity (the other immunity), but this office 
nonetheless counsels taking advantage of all immunities. It is true that civil process 
immunity only delays proceedings until a time following legislative sessions, but it could 
well be the case in a given situation that a delay would be critically important. 

Third, though other courts have ruled on the non-waivability of legislative and civil 
process immunity, the Alaska Supreme Court has not yet done so.' From a legislative 
perspective, no impediments to the court reaching that non-waivability conclusion should 
be erected. The issue of waiver in the immunities context is very important and is 
intertwined with the issue of the personal and subject matter jurisdiction of the courts, or 
more particularly, the limits of jurisdiction. 

In the immunity context, these jurisdictional limit issues relate to checks on the power of 
courts being raised against the legislative branch, whether in· criminal or civil 
proceedings, and whether raised against a legislator directly (!Uk, a proceeding against a 
legislator, including suits for damages, injunctions, or declaratory judgments) or 
indirectly (!Uk, subpoenaing a legislator to be a witness in a case against someone else). 
Historically, immunity arose when judges were merely appointed lackeys of the Tudor 
and Stuart monarchs engaged in a struggle against parliament; today, it is a separation of 
powers boundary across which the power of the judicial branch may not be extended to 
disrupt the legislative branch. 

That immunity is not waivable means, among other things, that separation of powers 
protections cannot be mistakenly or improvidently surrendered. It also means that if an 
attorney not familiar with immunity fails io assert it at trial, it may still be raised for the 
first time on appeal. This happens frequently; non-waivability has saved many 
legislators. It also means that immunity may, in a second, separate case, provide the 
basis for a collateral attack on a first case decided against a legislator, even if the first 
case proceeded all the way through the appellate process to a final decision without 

, As you are aware, the Department of Law views the immunity as not being subject to 
waiver. Additionally, the argument that immunity cannot be waived has been worked 
into briefing filed by attorneys in the Office of Legal Services in at least five different 
lawsuits. Each time, however, the argument was essentially a subsidiary one to a 
separate, main argument, and each time, the case in question was resolved without 
mentioning, much less reaching and resolving, the non-waiver issue. 
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immunity ever being mentioned (because the first attomey(s) were soundly asleep at the 
switch). 

If legislators begin to make a habit of waiving, trying to waive, or engaging in conduct 
that is analogous to waiving immunity, the Alaska Supreme Court might be persuaded 
not to follow the lead of other states when the issue reaches the court and instead hold 
that immunity can actually be waived. A great deal would be lost by such a ruling. 
Legislator-driven encouragement of it should be avoided if at all possible.' Again, much 
of this reasoning applies mainly to legislative immunity, but a ruling by our court that 
civil process immunity may be waived makes a ruling that the arguably more important 
legislative immunity may be waived all the easier to reach, and vice versa. 

Turning now to the answer to the question asked, after careful consideration by a 
legislator and discussion with the legislator'S lawyer, a legislator could indeed attempt to 
participate in a proceeding against which immunity would normally provide a shield. 
Participation could occur simply by the legislator not asserting the immunity to which 
the legislator is entitled. If no one else raised the immunity issue, it would likely be a 
non-factor. However, the legislator should not mention -- in court or out -- the term 
"waiver" in conjunction with or in explanation of the legislator's considered and always­
discussed-with-an-attorney-before-hand decision to appear in a proceeding normally 
subject to immunity. 6 

JPC:lmb 
05-015.lmb 

l The list of reasons set out in this memo for not waiving immunity is not intended to be 
exhaustive. 

6 Civil process and legislative immunities protect legislators, legislative committees, and 
the legislature. AIl of these players have an interest in immunity issues and in the course 
of the Jt:veiopmeni of immunity jurisprudence. All of them could be affected to some 
degree by a precedent restricting the scope of immunity or allowing waiver of immunity. 
This gives anyone of the players a general interest in any case in which a legislator is 
choosing to not assert an available immunity, whether through an affirmative attempt to 
waive it or through silence coupled with actual attendance. In addition, the specifics of a 
given "non-assertion" case may give any of the players a second, more particularized 
interest in the case. Either type of interest may lead any of the legislative players to 
attempt to intervene in the case as a party or to participate as an amicZls and raise the non­
waiver issue. If so, it is likely that the courts would consider any immunity-related 
arguments presented by a player wishing to be heard. Because immunity protects the 
legislative process generally, even a constituent wishing to be heard might get the courts 
to listen. 
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SUBJECT: Oath and subpoena of witness before a standing committee 

TO: Representative Max Gruenberg 

FROM: Tamara Brandt Cook 
Director 

Mayan oath be administered to a person testifYing before a standing committee of the 
legislature? 

The matter is addressed in AS 24.25.060 which states in full (emphasis added): 

Sec. 24.25.060. Oath and penalty for violation of oath. The president of 
the senate and speaker of the house of representatives and the chairman 
of every committee of either body may administer an oath to a witness 
appearing before the respective bodies. A person who wilfully swears 
or affirms falsely concerning any matter material to the subject under 
investigation or inquiry is guilty of peljury and upon conviction is 
punishable by imprisonment for not less than one year nor more than five 
years. 

It is my impression that when a standing committee chair has administered an oath the 
form that has been used is that used in court: "Do you solemnly swear (or affirm) that the 
testimony you are about to give in this matter will be the truth, the whole truth, and 
nothing but the truth so help you God?" 

Maya standing committee or the chair of a standing committee issue a subpoena? 

Again the matter is addressed by statute. Provisions dealing with the subpoena proct:ss 
are found at AS 24.25.010 - 24.25.080. With respect to your precise question, 
AS 24.25.010(b) states in full: 

(b) A subpoena requiring the attendance of a witness before a 
standing or special committee of the legislature may be issued by the 
chairman of a committee when authorized to do so by a majority of the 
membership of the committee and with the concurrence of the president or 
the speaker, or with the concurrence of the house or the senate. 
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Attached is a copy of a proposed committee subpoena form. 

TBC:med 
06-436.med 

Enclosure 
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SUBJECT: 

TO: 

FROM: 

Meetings of standing committees during the interim 
(Work No. 25-LSOI28) 

Representative Max Gruenberg 

Tamara Brandt Cook. 
Director 

(1) Maya standing committee subpoena the governor to appear at a meeting to be held 
after the legislature has adjourned sine die? 

Mason's Manual states in sec, 445(5): "Committees, specially authorized, may sit after 
adjournment sine die." (See also, sec. 622) Uniform Rule ZI(c) grants to standing 
committees the power to meet between sessions. A committee that meets between 
sessions may consider "any legislative matter which is consistent with the jurisdiction of 
the committee." 

It is my understanding that you are interested in the possibility of the House Judiciary 
Committee conducting an investigative meeting to determine whether the Governor 
intends to execute a contract dealing with construction of a natural gas pipeline without 
submitting the contract to the legislature for its approval. It is clear that the legislature 
has broad authority to investigate and that the investigation may be conducted through a 
committee. (Mason's Manual, sec. 795) However, I must caution that Uniform Rule 
20(a) does not specifically grant jurisdiction to the Judiciary Committee to conduct 
investigations, nor has the House referred the pipeline contract matter to the JUdiciary 
Committee. Indeed, it appears that under Uniform Rule 20(a) the State Affairs 
Committee may have a claim to jurisdiction over the pipeline contract since it is charged 
with "programs and activities of the Office of the Governor" and that the Resources 
Committee might also have a claim to jurisdiction. Nunetheless, it is consistent with the 
past practice of the legislature for legal issues, such as those involving separation of 
powers, to be considered by the Judiciary Committee. Consequently, it is unlikely that 
the Judiciary Committee would be deemed to be acting outside of its authority to meet 
between sessions under Uniform Rule ZI(c) if it conducting a hearing to ascertain the 
status of the pipeline contract. 

A standing committee has broad statutory power to subpoena a witness under 
AS 24.Z5.0IO(b). Note that the subpoena must be authorized "by a majority of the 
membership of the committee and with the concurrence of ... the speaker ... " 
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(2) Maya standing committee place a person under oath at a meeting held during the 
interim? 

The chair of a standing committee has broad authority to administer an oath at any 
meeting of the committee. AS 24.25.060 states in part: "the chairman of every 
committee of either body may administer an oath to a witness appearing before the 
respective bodies. A person who willfully swears or affirms falsely concerning any 
matter material to the subject under investigation or inquiry is guilty of perjury and upon 
conviction is punishable by imprisonment for not less than one year nor more than five 
years." 

TBC:ljw 
06-344.ljw 
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SUBJECT: 

TO: 

FROM: 

Inquiry regarding Issuance of subpoenas III legislative 
investigations 

Representative Max F. Gruenberg, Jr. 

Jack Chenoweth 
Assistant Revisor 

In conjunction with the current legislative investigation initiated by the Legislative 
Council, I looked back to January 1975 for examples of use of subpoenas issued III 

conjunction with legislative inquiries or investigations. 

The Sheffield impeachment provides the chief example of authorization of subpoenas. 
Enclosed are the minutes, from the Senate Journal of the Special Session, setting out the 
authorization for subpoenas by the Senate Rules Committee in July 1985 in conjunction 
with that effort. As you can see, the authorization is "generic" in that it does not 
specifically name a witness or witnesses to whom the subpoenas are to be addressed. 

There is, in the public record, a 1980 Opinion or memo of the Attorney General to former 
Representative Alvin Osterback concerning issuance of legislative subpoenas that also 
provides guidance. A copy of the memo is provided. 

If I am able to find any other examples in the days to come, I will make copies and send 
them along. However, this office would not be involved in or necessarily be aware of a 
committee action to issue a subpoena. Nor is that fact likely to find its way into House or 
Senate Journals. 

JBC:med 
08-384.med 

Enclosure 
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MEMORANDUM September 10, 2008 

SUBJECT: 

TO: 

FROM: 

Legislative Council Investigation (Work Order No. 26-LS0098) 

Representative Max Gruenberg 

Tamara Brandt Cook 
Director 

(1) Does the Legislative Council have the authority to initiate and maintain the 
investigation under the contract authorized during the last special session? 

A committee generally may perform those functions that have been delegated to it or 
referred to it by the full legislative body. No statute or Uniform Rule grants specific 
authority to a committee to conduct investigations, nor does a statute or rule restrict the 
power of investigation. The legislative council has been assigned certain powers and 
duties by law and, arguably, those grants of authority carry with them the implied power 
to conduct investigations necessary to carry out those functions. Indeed, the grant of the 
power to depose witnesses and to issue subpoenas under AS 24.20.060 is evidence of a 
direct rather than implied grant of investigatory power to the legislative council. 
Probably the legislative council can investigate any matter that falls within its duty to 
provide administrative services to the legislature (AS 24.20.061) as well as its power to 
participate in the lawmaking function through the introduction of legislation 
(AS 24.08.060(b». 

The legislative council does not have explicit authority to investigate activities of 
executive branch agencies or officers. However, lawmaking is a central legislative 
activity that justifies broad investigatory pursuits. It is stated in Mason's Manual, sec. 
795(10): "An investigation into the management of the various institutions of the state 
and the departments of the state government is at all times a legitimate function of the 
legislature." The legislative council contract directs the consultant to "investigate the 
circumstances and events surrounding the termination of former Public Safety 
Commissioner Walt Monegan and potential abuses of power and/or improper actions by 
members of the executive branch" and to prepare a report that includes "any 
recommendations for action by the Legislature .... " (Clause I, Statement of Work) It is 
possible, for example, that the recommendations contained in the report prepared under 
the investigation contract will consist of proposed legislation and fall squarely within the 
lawmaking function exercised by the legislative council when it considers the 
introduction of legislation or that the recommendations contained in the report will fall 
under the council's administrative duties which could include bringing matters involving 
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public policy and the administration of state government to the attention of the legislature 
for what actions it chooses to take if any. 

(2) Is this, in fact, an investigation being conducted by the Senate or HOllse Judiciary 
Committees that is supported by Legislative Council funding, the Legislative Council 
being the entity that has general responsibility for legislative mailers generally when the 
legislature is not in session? 

The Legislative Council has entered into a contract for the investigation. It is the Council 
that can terminate the contract. The final report by the consultant is to be submitted to the 
Council, not to another committee, and it is the Council that must determine whether to 
release the report or portions of it to the public. It must be concluded that this is an 
investigation by the Legislative Council. 

(3) Does the lISe of one or more Judiciary Committees to issue subpoenas in connection 
with the investigation amount to an internal decision within the legislative branch as to 
how best to initiate and maintain the investigation which is nonjusticiable? 

The method whereby the activities of the consultant are to be supported through the 
issuance of subpoenas appears to be a nonjusticiable question based on principles of 
separation of powers. The court has shown a willingness to examine legislative 
procedures in some detail and to invalidate a legislative action when the court finds that 
the legislature fails to comply with constitutionally mandated procedure or requirements. 
(Plumley v. Hale, 594 P.2d 497 (Alaska 1979); State v. A.L.LV.E. Voluntary, 606 P.2d 
769 (Alaska 1980)) However, the court will not consider questions regarding the 
procedure of the legislature itself because of separation of powers considerations. 
(Malone v. Meekins, 650 P.2d 351 (Alaska 1982)) This is true even when the legislature 
does not follow procedures for the legislature that are set out in statute. (Abood v. 
League of Women Voters of Alaska, 743 P.2d 333 (Alaska 1987)) 

(4) Does the Speech and Debate provision, thejirst sentence of Art. IL sec. 6 of the state 
constitution, provide a basis to contend that no other forum may inquire as to the 
legislature's decision regarding the methods used to conduct this investigation, 
particularly given that the decision to initiate the investigation was taken by the 
legislative cOllncil during a special session? 

Yes. Article II, sec. 6 states in part: "Legislators may not be held to answer before any 
other tribunal for any statement made in the exercise of their legislative duties while the 
legislature is in session." 

However, legislative immunity applies when legislators are acting in the scope of 
legislative duties. Unconstitutional acts may not be protected because they are not in the 
scope of legislative duties. (But, for the breadth of legislative immunity see State v. 
Dankworth, 672 P.2d 148 (Alaska App. 1983). 
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Note in this regard that in addition to the constitutional provision, legislative immunity is 
a matter of statute. AS 24.40.0 10 provides somewhat broader protection than the 
constitutional provision in that it extends immunity to a "legislator attending, going to, or 
returning from a meeting of an interim standing or special committee of the legislature of 
which the legislator is a member." Furthermore, legislative immunity has been 
recognized to be part of the common law. (Tenny v. Brandhove, 341 U.S. 367, 71 S. Ct. 
7S3, 91 L.Ed. 1019 (1951)) The common law is made part of state law under 
AS 01.10.010. Accordingly, in Alaska immunity is also part of Alaska's common law. 
Common law immunity is broader than the constitutional immunity. (In re the Subpoena 
Issued to Kevin Jardell, S-10457, Dec. 20, 2001, Order on Original Application for 
Relief; wherein the court unanimously extended legislative immunity to state legislative 
employees involved in the performance of legislative duties during the interim) 

TBC:lmb 
OS-214.lmb 
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MEMORANDUM September II, 2008 

SUBJECT: Legislative investigation: claims of executive privilege; disposition 
and enforcement of subpoenas 

TO: Representative Max F. Gruenberg, Jr. 

FROM: Jack Chenoweth 
Assistant Revisor 

These are responses to the several questions set out below. 

1. THE ADMINISTRATION'S PRIVATE COUNSEL HAVE INDICATED THAT THEY MAY 

INTERPOSE AN "EXECUTIVE PRIVILEGE" OBJECTION TO SUBPOENAS ISSUED THAT ARE 

ADDRESSED TO EXECUTIVE BRANCH EMPLOYEES REQUIRING THEM TO TESTIFY BEFORE 

THE LEGISLATIVE COUNCIL'S INVESTIGATOR. 

CONSIDERING COURT DECISIONS IN THIS JURISDICTION AND OPINIONS OF THE 

ATTORNEY GENERAL, WHAT IS THE EXTENT OF "EXECUTIVE PRIVILEGE" DOCTRINE 

UNDER THE LAW OF THIS STATE? 

The genesis of contemporary executive privilege analysis as a qualified executive 
privilege is United States v. Nixon, 418 U.S. 683,705 - 713 (1974). 

State judicial recognition of the executive privilege doctrine first appears in Doe v. 
Alaska Superior Court, Third Judicial Dist., 721 P.2d 617 (Alaska 1986), a defamation 
action brought by a medical doctor who had been unsuccessful in gaining appointment to 
the State Medical Board; the doctor sought production of the governor's file compiled 
when the doctor's nomination was under consideration by the executive. Having already 
noted the existence of the separation of powers principle, the court concluded that the 
public policy rationale that applies to give recognition to the pfiviJeg~ in the federal and 
certain other state courts was equally valid in this state. The privilege, the court said, as 
applied in other courts: 

. . . is only a qualified one, is applicable to internal advice, opinions and 
recommendations, and is intended to protect the deliberative and mental 
processes of decision-makers. 
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721 P.2d at 623. Moreover, the court was prepared to apply the doctrine only as to 
"internal communications," that is, communications involving or initiated by persons 
engaged within the executive branch: 

In cases such as [those in other jurisdictions that the court cited in its 
analysis], the requested disclosure involved either internal 
communications stating the opinions and recommendations of state 
employees, or inforrhation directly solicited by government officials. In 
such cases the rationale underlying the executive privilege doctrine -- the 
need to encourage candid opinions and debate among government officials 
during the decision-making process -- is directly applicable. Furthermore, 
there often is an express or at least an implied understanding of 
confidentiality attached to such communications. 

721 P.2d at 625. Letters from the public were therefore necessarily excluded from the 
doctrine's coverage. 

Thereafter, the court summarized its understanding of the doctrine: 

The doctrine of executive privilege recognizes that chief executives 
sometimes have a qualified power to keep confidential certain internal 
governmental communications "so as to protect the deliberative and 
mental processes of decision-makers." Doe, 721 P.2d at 622-23 (footnote 
omitted). The doctrine is designed to ensure the availability to executive 
decision-makers of candid advice. 

Anchorage v. Anchorage Daily News, 794 P.2d 584, 593 (Alaska 1990) (citing United 
States v. Nixon, 418 U.S. 683, 708, 94 S. Ct. 3090, 3107-08, 41 L. Ed. 2d 1039, 1064 
(1974» and the statement in that opinion that "the primary impetus for the qualified 
privilege is the need to protect ' ... [t]he public interest in candid, objective, and even 
blunt or harsh opinions in presidential decision making. A president and those who assist 
him must be free to explore alternatives. . . and to do so in a way many would be 
unwilling to express except privately.''' 

Two other court decisions warrant mention. Capital Information Group v. Office of the 
Governor, 923 P .20 29 (Alaska i 996), examined the distinction between the separation of 
powers-based doctrine of executive privilege and the common law-grounded deliberative 
process privilege in the context of public access to budget impact statements and 
legislative proposals forwarded for the governor's consideration. This distinction was 
amplified in Gwich'in Steering Committee v. Office of the Governor, 10 P.3d 572, 578 -
579 (Alaska 2000): 

We stated in Capital Information Group v. State, Office of the 
Governor that we considered the terms "executive privilege" and 
"deliberative process privilege" to be synonymous for purposes of that 
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discussion. But the two terms are not identical. Instead, the deliberative 
process privilege is a "branch" of a broader group of governmental 
privileges. The roots of the deliberative process privilege lie in the 
common law; it protects the mental processes of government decision 
makers from interference, not constitutional notions of separation of 
powers. Therefore, the question is not whether the communication relates 
to a duty mandated in article III of the Alaska Constitution, but whether 
disclosure of the communication sought would affect the quality of 
governmental decisionmaking. 

The Department of Law identified "executive privilege" as a device by which to protect 
assertedly confidential information against public disclosure about two years in advance 
of the Doe decision, but did so in the context of protection for executive branch decision 
making: 

[A] privilege that has been recognized by courts is the "executive 
privilege," which protects from public disclosure those predecisional 
documents prepared by governmental agencies that reflect the 
"decisionmaking" or "deliberative process" of the agency. This privilege 
has received most attention from the federal courts, in cases addressing the 
issue of whether documents are exempt from disclosure under the 
Freedom ofinformation Act, 5 U.S.C. § 552 (1966). The privilege has yet 
to be recognized by the Alaska Supreme Court, but there is little reason to 
believe that the court will not do so, at least to some extent, when 
presented with the issue. 

1984-1 Op. A.G. (lnf), June 25, 1984, at 5. With respect to the more recent opinions of 
the attorney general treating with executive privilege, the distinction first drawn by the 
court between "executive privilege" and "deliberative process privilege" breaks down. 
The analysis offered in two opinions, Op. AG. 1993 (January 1,1993), No. 221-92-0553, 
and 1994 Op. AG. No. I (November 24, 1994), seems almost to eliminate the distinction 
between the two. Both opinions were prepared and issued before the decisions in Capital 
Information Group and Gwich'in Steering Committee, so their value may be considered 
questionable.' 

, For the record, a recent (2007) "Comment" in Capital University Law Review, 
"Stifling Gubernatorial Secrecy: Application of Executive Privilege to State Executive 
Officials," 35 Cap. U. L. Rev. 983, notes that the doctrine applies in these jurisdictions: 
Alaska (Doe v. Alaska Super. Ct., 721 P.2d 617, 623 (Alaska 1986»; California (Times 
Mirror Co. v. Super. Ct., 813 P.2d 240, 250-52 (Cal. 1991»; Delaware (Guy v. Jud. 
Nominating Comm'n, 659 A2d 777, 785 (Del. Super. Ct. 1995»; Kentucky (Courier­
Journal v. Jones, 895 S.W.2d 6, 8-9 (Ky. Ct. App. 1995»; Maryland (Hamilton v. 
Verdow, 414 A2d 914, 924 (Md. 1980»; New Jersey (Nero v. Hyland, 386 A.2d 846, 
853 (N.J. 1978)); New Mexico (NM. ex rei. Attorney General v. First Jud. Dist. Ct. of 
N.M., 629 P.2d 330, 333 (N.M. 1981)); Vermont (Killington, Ltd. v. Lash, 572 A.2d 
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The author of the Capital University Law Review cited in this memo suggests that the 
court's analysis in Capita/Information Group modifies the qualified executive privilege 
into something approximating a deliberative process privilege examination, at least in the 
first instance: 

At first glance, the Alaska Supreme Court appears to have adopted 
the chief executive communications privilege recognized in Nixon. Using 
the separation-of-powers rationale in Nixon, the court explained: "While 
we have not had occasion to address the executive privilege doctrine in the 
context of Alaska's Constitution, the doctrine has been widely recognized 
by both federal and state courts based on their respective constitutions." 
The Doe Court, citing Nixon, found that executive privilege presumptively 
attached upon a formal and particularized claim. 

A detailed analysis of the court's decision in Doe, however, reveals 
the implementation of a series of strict procedural requirements analogous 
to those required by the deliberative process privilege. First, the burden of 
proof lies with the government to "specifically identify and describe the 
documents sought to be protected and explain why they fall within the 
scope of the executive privilege." To meet this burden, the government 
must introduce affidavits based on a "personal examination of the 
documents by the affiant official." Once these procedural requirements 
are satisfied, the court must engage in the balancing test elucidated in 
Nixon. Finally, upon a sufficient showing of need, the trial court must 
engage in an in camera review of the documents to determine whether 
disclosure is appropriate. 

Nearly a decade later, the Alaska Supreme Court clarified its 
holding regarding executive privilege in Capita/ Information Group v. 
State. Initially, the court acknowledged its prior acceptance of the 
constitutionally based executive privilege articulated in Nixon. Then, it 
stated: "[T]he term 'executive privilege' in Doe encompasses what other 
commentators have called the deliberative process privilege." In doing so, 
the court adopted the substantive requirements underlying the deliberative 
process privilege--naniely, that the fnalt:rials be both deliberative and 
predecisional. Accordingly, purely factual material falls outside the scope 
of the privilege unless disclosure '''would reveal the deliberative process, 

1368, 1375 (Vt. 1990»; and Virginia (Tay/or v. Worrell Enters., Inc., 409 S.E.2d 136, 
139 (Va. 1991». The same source also relates that the Commonwealth of Massachusetts 
has refused to recognize any form of executive privilege. Babets v. Sec'y of Exec. Office 
of Human Sen's., 526 N.E.2d 1261, 1266 (Mass. 1988). 35 Cap. U.L. Rev. at 985, note 7. 
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or if the facts are "inextricably intertwined" with the policymaking 
process.'" 

At this point, the strict procedural requirements imposed by Doe 
apply. If a formal and particularized privilege claim is asserted, "there is a 
presumption in favor of nondisclosure and the party seeking access to the 
document must overcome that presumption." In essence, the Alaska 
Supreme Court [has] adopted a skeleton of the deliberative process 
privilege .... 

35 Cap. U. 1. Rev. at 999 - 1001 (notes omitted). 

Alaska's recognition of the privilege, as in the other jurisdictions, does not treat it as one 
that is absolute. The procedural requirements that attach to claim of the privilege direct 
that the privilege be asserted with specificity. Once requisite specificity has been 
demonstrated, the presumption of the privilege applies and the court will look at the 
executive's asserted need for confidentiality against the opposing party's claim for 
production. 

WOULD THE CLAIM OF "EXECUTIVE PRIVILEGE" PROVIDE A VALID DEFENSE OR SHIELD 

THAT WOULD PERMIT AN EXECUTIVE BRANCH EMPLOYEE FROM ANSWERING 

QUESTIONS PUT TO HIM OR HER IN A LEGISLATIVE INVESTIGATION OR FROM PROVIDING 
COPIES OF RECORDS UNDER A SUBPOENA DUCES TECUM IN A LEGISLATIVE 
INVESTIGATION? 

If the claim is to operate at all, it probably would operate only in a narrowly limited 
sphere. 

First, while the judicial decisions of the courts in this state speak in terms of 
"communications," leaving open the possibility that a claim of executive privilege might 
be asserted as to verbal communications, the Doe decision, by its terms, describes the 
privilege as applicable only to "internal governmental communications" and discusses the 
privilege in terms of the considerations bearing on the eventual examination and 
production of physical evidence: 

. . . we find the state's claim of privilege pOientiuliy vaiid with respect TO 
the internal memoranda and "miscellaneous papers" in the appointment 
file. We do not know their exact content. However, at least some of the 
documents clearly are internal communications, and they may contain 
advisory opinions and recommendations. If so, they would constitute the 
type of internal deliberative communication the privilege is designed to 
protect. 
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721 P .2d at 625 (emphasis added). If the purpose of the subpoena is to elicit testimony 
(as distinct from a document or record), the claim of executive privilege is probably not 
available. 

Second, at least in the context of its operation in the federal courts, the executive 
privilege applies only as to communications running between the president and his or her 
principal subordinates: 

. . . the public interest is best served by holding that communications 
made by presidential advisers in the course of preparing advice for the 
President come under the presidential communications privilege, even 
when these communications are not made directly to the President. Given 
the need to provide sufficient elbow room for advisers to obtain 
information from all knowledgeable sources, the privilege must apply both 
to communications which these advisers solicited and received from 
others as well as those they authored themselves. The privilege must also 
extend to communications authored or received in response to a 
solicitation by members of a presidential adviser's staff, since in many 
instances advisers must rely on their staff to investigate an issue and 
formulate the advice to be given to the President. We are aware that such 
an extension, unless carefully circumscribed to accomplish the purposes of 
the privilege, could pose a significant risk of expanding to a large swath of 
the executive branch a privilege that is bottomed on a recognition of the 
unique role of the President. In order to limit this risk, the presidential 
communications privilege should be construed as narrowly as is consistent 
with ensuring that the confidentiality of the President'sdecisionmaking 
process is adequately protected. Not every person who plays a role in the 
development of presidential advice, no matter how remote and removed 
from the President, can qualify for the privilege. In particular, the 
privilege should not extend to staff outside the White House in executive 
branch agencies. Instead, the privilege should apply only to 
communications authored or solicited and received by those members of 
an immediate White House adviser's staff who have broad and significant 
responsibility for investigating and formulating the advice to be given the 
President on the particular matter to which the communications relate. 
Only COllllllulli<.:aiions at that level are dose enough to the President to be 
revelatory of his deliberations or to pose a risk to the candor of his 
advisers. 

In re Sealed Case, 121 F.3d 729, 751 - 75 (D.C. Cir. 1997). Again, based on federal 
court precedents, the claim of executive privilege does not apply to "communications of 
staff outside the White House in executive branch agencies that were not solicited and 
received by such White House advisers." J~ldicial Watch v. Department of Justice, 365 
F.3d 1108 (D.C.Cir. 2004), at 1116 (citing In re Sealed Case, 121 F.3d at 752) (emphasis 
added); see In re Sealed Case, 121 F.3d at 752 ("[T]he privilege should not extend to 
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staff outside the White House in executive branch agencies. "). Thus, "the privilege 
become[sJ more attenuated the further away the advisers are from the President 
operationally," Judicial Watch, 365 F.3d at I I 14-15, and, in the event of a challenge, 
determining how far down the line of advisors constitutional protection provided by the 
executive privilege doctrine should extend in the context of balancing the needs of the 
executive and the Congress will, be a fact-intensive inquiry. If the same test were to be 
applied in the application of executive privilege under the doctrine as identified by the 
state court, the test could eliminate assertions of executive privilege by commissioners 
and subordinates in the 14 principal executive departments. 

Finally, at least under my review of the line of federal decisions, the executive privilege, 
whether applied to a conversation with the president or to fact gathering in preparation 
for that sort of conversation, is intended to promote candid communications by and with 
the president concerning the execution of his Article II duties--and nothing more: 

See Nixon, 418 U.S. at 705 (referring to "the nature of the privilege of 
confidentiality of Presidential communications in the exercise of Art. II 
powers"); Id. at 708 (President and advisers "must be free to explore 
alternatives in the process of shaping policies and making decisions"); Id. 
at 71 I (privilege covers communications "in performance of the 
President's responsibilities"); In re Sealed Case, 326 U.S. App. D.C. 276, 
121 F.3d 729, 744 (D.C. Cir. 1997) (privilege can be invoked when 
subpoenaed documents "reflect presidential decisionmaking and 
deliberations"); 121 F.3d at 742 (privilege protects "the confidentiality of 
conversations that take place in the President's performance of his official 
duties") (quoting Nixon v. Sirica, 159 U.S. App. D.C. 58, 487 F.2d 700, 
717 (D.C. Cir. 1973) (en banc)); see also Clinton v. Jones, 520 U.S. 681, 
137 L. Ed. 2d 945, 117 S. ct. 1636,1649 n.39 (1997) ("special caution is 
appropriate if the materials or testimony sought by the court relate to a 
President's official activities"). Like a President's immunity from 
particular civil damage suits, executive privilege is "grounded in 'the 
nature of the function performed, not the identity of the actor who 
performed it.'" Jones, I I 7 S. Ct. at 1644 (quoting Forrester v. White, 484 
U.S. 219, 229, 98 L. Ed. 2d 555, 108 S. Ct. 538 (1988)); 
Executive privilege applies to executive acts -- not to private acts 
undertaken by the individual who is (in the words of the Supreme Court) 
"the current occupant of that office." Jones, I 17 S. Ct. at 1639. 

In re Grand Jury Proceedings, 1998 U.S. Dist. LEXIS 7735 (D.D.C. May 26,1998). See 
also Nixon v. Administrator o/General Services, 433 U.S. 425, 449, 53 L. Ed. 2d 867, 97 
S. Ct. 2777 (1977) (noting that the privilege is "limited to communications 'in 
performance of[a President's] responsibilities,' 'of his office,' and made 'in the process of 
shaping policies and making decisions"'. 

The comparable application to the state's chief executive under the Alaska constitution is, 
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of course, the performance of article III duties, and it is possible that the court might 
provide the parameters of the privilege a measure of greater latitude if the governor 
should assert that the communications involved action identified under article III, 
section 16: 

Governor's Authority. The governor shaH be responsible for the 
faithful execution of the laws. [The governor 1 may, by appropriate court 
action or proceeding brought in the name of the State, enforce compliance 
with any constitutional or legislative mandate, or restrain violation of any 
constitutional or legislative power, duty, or right by any officer, 
department, or agency of the State or any of its political subdivisions. 

Is THE "EXECUTIVE PRIVILEGE" DOCTRINE A V AILABLE AS A DEFENSE OR SHIELD IN AN 

IMPEACHMENT PROCEEDING? IF IT IS NOT, IS THERE THE BASIS FOR AN ARGUMENT 

THAT, BECAUSE THE DOCTRINE IS NOT AVAILABLE AS A DEFENSE IN AN IMPEACHMENT 

PROCEEDING, IT OUGHT NOT ALSO BE AVAILABLE IN A PRELIMINARY LEGISLATIVE 

INQUIRY SEEKING TO DETERMINE WHETHER THERE MAYBE A REASONABLE BASIS TO 

UNDERTAKE A FORMAL IMPEACHMENT PROCEEDING? 

Judicial decisions suggest that a claim of executive privilege is weakest in conjunction 
with an actual impeachment and that executive privilege may be attenuated or eliminated 
when an impeachment proceeding has been initiated. So, for example, in Office of the 
Governor v. Select Comm. of Inquiry, 271 Conn. 540, 583 (Conn. 2004), the Connecticut 
Supreme Court wrote regarding a separation of power-based challenge brought by the 
governor to a subpoena issued in conjunction with the impeachment of the state's chief 
executive: 

. precisely because the present case is related to the impeachment 
process, the legislature is acting at the height of its powers and the 
plaintiff's [governor's 1 claim to categorical immunity is at its nadir. Thus, 
we believe that alleged misconduct of a chief executive that is sufficient to 
warrant an impeachment inquiry should not, as the plaintiff's contention 
suggests, present a reason for exempting him from accountability; rather, 
it should have the opposite effect. "The impeachment power necessarily 
implies a congressional power to inquire about presidential wrongdoing, 
as well as a corresponding obligation on the part of the president to 
respond to such inquiries." F. Bowman III & S. Sepinuck, "'High Crimes 
& Misdemeanors': Defining the Constitutional Limits on Presidential 
Impeachment," 72 S. Cal. L. Rev. 1517, 1539 (1999); see M. Gerhardt, 
"The Constitutional Limits to Impeachment and its Alternatives," 68 Tex. 
L. Rev. 1, 93 (1989) ("the president is not above the ... law, there is no 
sound reason for exempting him from accountability, especially in the 
impeachment process"); A. Cox, "Executive Privilege," 122 Penn. L. Rev. 
1383, 1435 (1974) ("history gives no affirmative support to presidential 
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claims of privilege to withhold information from the House of 
Representatives while it is considering impeachment"). 

Office of the Governor v. Select Comm. of Inquiry, 858 A.2d 709 (Conn. 2004), at 738 -
739. Since separation of powers principles underpin the claim of executive privilege, 
Doe, 721 P.2d at 623, we may hope that an Alaska court would follow the reasoning of 
the Connecticut decision and reach the same result. 

DOES GOVERNOR PALIN'S ASSERTED EXPRESSION OF WILLINGNESS TO COOPERATE 

VOLUNTARILY EFFECTIVELY WAIVE ANY LATER CLAIM THAT SHE MAY HAVE 

REGARDING "EXECUTIVE PRIVILEGE"? 

Very unlikely. A general expression, even from the chief executive, would likely be 
treated as insufficient to constitute a general waiver. Courts have been hesitant to impute 
a waiver of executive privilege and have generally applied a case- or document-specific 
standard: 

The President's privilege cannot, therefore, be deemed absolute. 
[A]pplication of executive privilege depends on a weighing of the public 
interest protected by the privilege against the public interests that would 
be served by disclosure in a particular case. . . . [T]he President asserts 
that the tapes should be deemed privileged because of the great public 
interest in maintaining the confidentiality of conversations that take place 
in the President's performance of his official duties. This privilege [is] 
intended to protect the effectiveness of the executive decision-making 
process .... 

We recognize this great public interest, and agree with the District Court 
that such conversations are presumptively privileged. . . . 

In his public statement of May 22, 1973, the President said: "Executive 
privilege will not be invoked as to any testimony concerning possible 
criminal conduct or discussions of possible criminal conduct, in the 
matters presently under investigation, including the Watergate affair and 
the alleged cover-up." We think that this statement and its consequences 
may properly be considered as at least one factor in striking the baiance in 
this case. Indeed, it affects the weight we give to factors on both sides of 
the scale. On the one hand, the President's action presumably reflects a 
judgment by him that the interest in the confidentiality of White House 
discussions in general is outweighed by such matters as the public 

interest. . . . Although this judgment in no way controls our decision, 
we think it supports our estimation of the great public interest that attaches 
to the effective functioning of the present grand jury. . . . 
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Nixon v. Sirica, 487 F.2d 700, 716 - 718 (D.C. Circ. 1973) (notes and citations omitted) 
(emphasis added). 

2. IN A LEGISLATIVE INVESTIGATION, HOW DOES THE LEGISLATURE OR A LEGISLATIVE 

COMMITTEE SECURE ENFORCEMENT OF ITS SUBPOENAS? Is IT AN AUTHORITY THAT IS 
SELF-EXECUTING (I.E. ENFORCEMENT WITHIN THE LEGISLATIVE BRANCH) OR MUST THE 

LEGISLATURE REFER THE RECALCITRANT WITNESS TO THE GRAND JURY OR THE 

PROSECUTOR TO INITIATE JUDICIAL ENFORCEMENT OF THE CONTEMPT AUTHORITY? 

Because the state statutes on this matter, AS 24.25, roughly parallel federal enactments, 
let me start by examining the federal law . 

As recently as 1971, the United States Supreme Court acknowledged an inherent 
legislative right to protect the legislature's own process and existence by punishing 
contemptuous conduct: 

The past decisions of this Court expressly recognizing the power of the 
Houses of the Congress to punish contemptuous conduct leave little 
question that the Constitution imposes no general barriers to the legislative 
exercise of such power. E.g., Jurney v. MacCracken, 294 U.S. 125 (1935); 
Anderson v. Dunn, 6 Wheat. 204 (1821). There is nothing in the 
Constitution that would place greater restrictions on the States than on the 
Federal Government in this regard. See Kilbourn v. Thompson, 103 U.S. 
168,199 (1881). 

Groppi v. Leslie, 404 U.S. 496, 499 - 500 (U.S. 1972). The Groppi decision went on to 
note that: 

Legislatures are not constituted to conduct full-scale trials or quasi-judicial 
proceedings and we should not demand that they do so although they 
possess inherent power to protect their own processes and existence by 
way of contempt proceedings. For this reason, the Congress of the United 
States, for example, no longer undertakes to exercise its contempt powers 
in all cases but elects to delegate that function to federal courts. 

ld. Consequently, currently, at the Congressionallevd, for the House of Representatives,2 
the remedy is entirely statutory. Under 2 U.S.C. 192: 

288d. 

Refusal of witness to testify or produce papers. Every person 
who having been summoned as a witness by the authority of either House 
of Congress to give testimony or to produce papers upon any matter under 
inquiry before either House, or any joint committee established by a joint 

, The Senate has authority to seek civil enforcement of its subpoenas. 2 U.S.C. 
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or concurrent resolution of the two Houses of Congress, or any committee 
of either House of Congress, willfully makes default, or who, having 
appeared, refuses to answer any question pertinent to the question under 
inquiry, shall be deemed guilty of a misdemeanor, punishable by a fine of 
not more than $1,000 nor less than $100 and imprisonment in a common 
jail for not less than one month nor more than twelve months. 

A federal appellate court decision, Fields v. United States, 164 F.2d 97 (D.C. App. 1947), 
cert den (1948) 332 U.S. 851, 92 L.Ed. 421, 68 S.Ct. 355, reh den (1948) 333 U.S. 839, 
92 L.Ed. 1123, 68 S.Ct. 607, relates that the Congress was only implementing conceded 
power when it enacted this section, that the section serves to supplement contempt power 
implied to the two houses of Congress, enforcement of which, prior to enactment of 
§ 192, involved a procedure that apparently was cumbersome and troublesome; and that 
the section's objective was to facilitate gathering of information deemed pertinent to 
purpose of an investigating committee. 164 F.2d at 100. 

Enforcement of the federal statute contemplates a criminal prosecution. In Quinn v. 
United States, 349 U.S. 155, 166 (1955), the United States Supreme Court determined as 
follows: 

Section 192, like the ordinary federal criminal statute, requires a 
criminal intent -- in this instance, a deliberate, intentional refusal to 
answer. This element of the offense, like any other, must be proved 
beyond a reasonable doubt. Petitioner contends that such proof was not, 
and cannot be, made in this case. 

Clearly not every refusal to answer a question propounded by a 
congressional committee subjects a witness to prosecution under § 192. 
Thus if[a witness] raises an objection to a certain question -- for example, 
lack of pertinency or the privilege against self-incrimination -- the 
committee may sustain the objection and abandon the question, even 
though the objection might actually be without merit. In such an instance, 
the witness' refusal to answer is not contumacious, for there is lacking the 
requisite criminal intent. Or the committee may disallow the objection 
and thus give the witness the choice of answering or not. Given such a 
choice, the witness may recede from his position and ans\ver the question. 
And if he does not then answer, it may fairly be said that the foundation 
has been laid for a finding of criminal intent to violate § 192. In short, 
unless the witness is clearly apprised that the committee demands his 
answer notwithstanding his objections, there can be no conviction under 
§ 192 for refusal to answer that question. 

Quinn, noting In re Chapman, 166 U.S. 661 (1897), directed attention to an earlier 
Congressional initiative to lend support for enforcement of the contempt authority: 
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The history of Congressional investigations demonstrates the 
difficulties under which the two Houses have labored, respectively, in 
compelling unwilling witnesses to disclose facts deemed essential to 
taking definitive action, and we quite agree with Chief Justice Alvey, 
delivering the opinion of the Court of Appeals, "that Congress possessed 
the constitutional power to enact a statute to enforce the attendance of 
witnesses and to compel them to make disclosure of evidence to enable the 
respective bodies to discharge their legitimate functions"; and that it was 
to effect this that the act of 1857 was passed. It was an act necessary and 
proper for carrying into execution the powers vested in Congress and in 
each House thereof. We grant that Congress could not divest itself, or 
either of its Houses, of the essential and inherent power to punish for 
contempt, in cases to which the power of either House properly extended; 
but, because Congress, by the act of 1857, sought to aid each of the 
Houses in the discharge of its constitutional functions, it does not follow 
that any delegation of the power in each to punish for contempt was 
involved; and the statute is not open to objection on that account. 

166 U.S. 671 - 672.' 

Finally, under 2 U.S.C. 194, Congress determined that prosecutions under 2 U.S.C. 192, 
above, were to be initiated by grand jury indictment: 

Certification of failure to testify or produce; grand jury action. 
Whenever a witness summoned as mentioned in section 102 [2 USCS 
§ 192] fails to appear to testify or fails to produce any books, papers, 
records, or documents, as required, or whenever any witness so summoned 
refuses to answer any question pertinent to the subject under inquiry 
before either House, or any joint committee established by a joint or 
concurrent resolution of the two Houses of Congress, or any committee or 
subcommittee of either House of Congress, and the fact of such failure or 
failures is reported to either House while Congress is in session, or when 
Congress is not in session, a statement of fact constituting such failure is 
reported to and filed with the President of the Senate or the Speaker of the 
House, it shall be the duty of the said President of the Senate or Speaker of 
the House, as the case may be, to certify', and he shall so certify, the 
statement of facts aforesaid under the seal of the Senate or House, as the 

, Before 1857, Congress had relied on its inherent powers of civil contempt to 
compel information. Under the procedure in use until that date, the witness who refused 
to testify was committed to the sergeant-at-arms of the respective house until the witness 
was willing to "purge" himself of his contempt by supplying the requested information, 
but confinement could not extend beyond the term of the session and could be challenged 
by habeas corpus. United States v. Fort, 443 F.2d 670 (D.C. CiT. 1970), at 676. 
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case may be, to the appropriate United States attorney, whose duty it shall 
be to bring the matter before the grand jury for its action. 

The federal scheme contemplates certification of the circumstances giving rise to the 
contempt as a prerequisite to possible prosecution. 

The comparable state statutes are not dissimilar to these federal models. Conceding 
under the Groppi analysis that the state has inherent authority to punish, the punishment 
provision appears in AS 24.25.080 which, because of similarity of language to the federal 
Act, I assume our courts would also treat as a criminal statute: 

Punishment for disobedience to subpoena or refusal to testify. 
A person subpoenaed as provided in this chapter who fails, neglects, or 
refuses to attend at the time and place where the person's presence is 
required, or fails, neglects, or refuses to produce the books, papers, or 
instruments or other evidence designated in the subpoena, or who having 
attended in response to the subpoena, or having appeared voluntarily, 
refuses to testify as to any material and proper matter within the power of 
the senate, house of representatives, or a committee to investigate, upon 
conviction, is punishable by a fine of not less than $100 nor more than 
$500, or by imprisonment for not less than 30 days nor more than six 
months. 

The certification requirement appears in AS 24.25.030: 

Disobeying subpoena or refusing to testify. If a witness neglects 
or refuses to obey a subpoena, or neglects or refuses to testify or to 
produce upon reasonable notice any material and proper books, papers, or 
documents in the possession or under the control of the witness, the senate 
or house of representatives may by resolution entered on its journal 
commit the witness for contempt. If contempt is committed before a 
committee, the committee shall report the contempt to the senate or house 
of representatives, as the case may be, for such action as may be 
considered necessary. 

~~ote that the section's concluding language Clfor such action as may be considered 
necessary") suggests that the outcome shall be determined or directed collectively by the 
body, typically by adoption of a resolution. 

There are no reported cases construing or applying the two state statutes. The federal 
experience would probably provide useful guidance to a state court. 

Possible legislative remedies for contempt may include referral for criminal prosecution 
under AS 24.25.080, censure, or impeachment if the witness is a civil !?fficer of the state. 
The practicality of these remedies aside, there is also authority for the proposition that a 
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house of a legislature may imprison, for the duration of the legislature, a witness who 
refuses to testify. Anderson v. Dunn, 6 Wheat. 204 (1821). For discussions of this and 
related issues, see McGrain v. Daugherty, 273 U.S. 135 (1927) and Eastland v. us. 
Servicemen's Fund, 421 U.S. 491 (1975). 

3. IN A LEGISLATIVE INVESTIGATION, MAY A WITNESS PROCEED TO TRY TO QUASH A 

SUBPOENA AND, IF SO, HOW MAY HE OR SHE DO SO? 

In other jurisdictions, the process typically is initiated by or involves a motion submitted 
to the appropriate trial court or, in some instances, a separate action initiated to enjoin 
implementation of the subpoena. A court may refuse to grant the motion to quash based 
on speech and debate clause, Eastland v. United States Servicemen's Fund, 421 U.S. 491 
(U.S. 1975), or other separation of powers considerations. 

I trust this is useful for your purposes. 

JBC:med 
08-389.med 

* 
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Power of a committee to investigate after adjournment sine die 
(Work Order No. 26-LS0098) 

Representative Max Gruenberg 

Tamara Brandt Cook 
Director 

(/) To what extent is the holding in Dickinson v. Johnson, Il7 Ark. 587, 176 s.w. 116 
(Ark. 1915) likely to heiol/owed in Alaska? 

The Dickinson case involved concurrent resolutions passed, before the Legislature 
adjourned sine die, that authorized the presiding officers to appoint two joint committees 
for the purpose of investigating certain state activities. The committees were to make 
their final report to the Governor. The court recognized that an investigation into the 
management of state agencies is "at all times" a legitimate function of the Legislature. 
However, the court noted that a committee dies when the body creating it dies, unless the 
committee is continued by law. Therefore, the court concluded that a committee could 
not be empowered by resolution to conduct an investigation after adjournment sine die, 
although the legislature could authorize a committee to do so by enacting law. 

This case has been followed in several other states. The Supreme Court of California 
held that a House resolution could not lawfully create a legislative investigating 
committee with power to sit after the legislature adjourned sine die. (The Special 
Assembly Interim Committee on Public Morals of the California Legislature v. Southard, 
90 P.2d 304 (Cal. 1939); see also Petition of Special Assembly Interim Committee on 
Public Morals of California Legislature, 83 P.2d 932 (Cal. 1938» 

The Supreme Court of Montana also agreed 'Nith the holding in the Dickinsoll I.:ase and 
went further, holding that the Legislature could not create by statute a committee with 
authority to act after adjournment of the body. (State ex reI. Mitchell v. Holmes, 274 
P.2d 611 (Montana 1954» Significantly, three years later, portions of the holding in that 
case was specifically overruled. In upholding a statute establishing an interim committee, 
the court noted " ... investigative power exists in the legislative branch which may be 
exercised after final adjournment as well as during the session." (State ex reI. James v. 
Aronson, 324 P.2d 847 (Mont. 1958» 
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When confronted with the argument that the Legislature is without authority to establish. 
by resolution any committee to function after adjournment sine die, the Supreme Court of 
Washington decided that the Legislature has inherent power to investigate and that, in the 
absence of a constitutional restriction, the Legislature has the power to establish an 
investigatory committee by resolution to act after adjournment of the Legislature. (State 
ex reI. Robinson v. Fluent, 191 P.2d 241 (Wash. 1948); see also State v. James, 221 P.2d 
482 (Wash. 1950), cert denied 341 U.S. 911, 95 L.Ed 1348, 71 S.Ct. 615 (1951), 
rehearing denied 341 U.S. 937, 95 L.Ed 1365,71 S.Ct. 851 (1951)) 

While it is yet to be determined how a court in this state will respond to the holding in the 
Dickinson case, it is safe to say that the case has not been uniformly followed on other 
states. In addition there are several factors that distinguish the situation in this state from 
that in Arkansas. Article II, sec. II, Constitution of the State of Alaska provides in part: 
"There shall be a legislative council, and the legislature may establish other interim 
committees. The council and other interim committees may meet between legislative 
sessions." In addition to establishing several interim committees by statute, apart from 
the Legislative Council, arguably the Legislature has conferred interim powers on 
standing, special and joint committees under Uniform Rule 21(c) which states in part: 

A standing committee may meet between sessions. A special or joint 
committee may meet during the session or between sessions, or both, as 
authorized by the resolution which establishes the committee. A standing, 
special, or joint committee which acts between legislative sessions may 
consider any legislative matter which is consistent with the jurisdiction of 
the committee. A standing, special, or joint committee which acts 
between legislative sessions constitutes a subcommittee of the Legislative 
Council for administrative purposes. A special or joint committee may 
expend money only in accordance with an appropriation made for the 
work of the committee. 

Also, it should be noted that the Legislature in Alaska may call itself into special session 
even after it adjourns from regular session sine die. (Art. II, sec. 9) This is not true in 
Arkansas. While it is usual in state constitutions for the Governor to have the power to 
call a special session, at the time the Alaska Constitution was under consideration, the 
Legislature had the power to call itself into special session in only ten states: Arizona, 
Connecticut, Georgia, Louisiana, ~v1assachusetts, Nebraska, New Hampshire, New Jersey, 
Virginia, and West Virginia. (Constitutional Studies 1955, prepared on behalf of the 
Alaska Statehood Committee for the Alaska Constitutional Convention, Volume 2, page 
23) The proposition that the Legislature is terminated after adjoumment sine die and, 
therefore, cannot authorize a committee to work after that point seems less powerful 
when the Legislature retains the power to reconstitute itself by calling itself into special 
session. 

Finally, I note that the court in the Dickinson case, while holding that an interim 
investigatory committee could not be established by resolution, also agreed that the 
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committee could be established by statute. The Legislative Council is constitutionally 
mandated and is established by statute. Under Uniform Rule 21(c) the Judiciary 
Committees are subcommittees of the Legislative Council for administrative purposes 
when they meet during the interim. Therefore, a reasonable argument can be made that 
the Legislative Council may investigate a matter during the interim and that it may rely 
on the Senate Judiciary Committee, in its capacity as a subcommittee for administrative 
purposes and which has the statutory power to issue subpoenas, to issue subpoenas that 
may be needed to further the investigation. In any case, in view of the power of the 
legislature to adopt its own rules and in view of separation of powers considerations, it 
may be that it is up to the Legislature rather than the courts to restrain a committee that 
exceeds the investigatory authority granted to it by the Legislature. (Art. II, sec. 12; 
Malone v. Meekins, 650 P.2d 351 (Alaska 1982); Abood v. League of Woman Voters, 
743 P.2d 333 (Alaska 1987» 

(2) Is there any discussion in the Constitutional Proceedings of the meaning of "between 
sessions" as used in Art. II, sec. J J which authorizes the Legislature to establish interim 
committees that "may meet between legislative sessions "? 

That section is discussed in the Alaska Constitutional Convention Proceedings, part 3, at 
pages 1698 - 1701, attached. I found in the historical records only one thing pertinent to 
your question. The Alaska Constitutional Convention Commentary on the Legislative 
Article states: 

(Sec. 10. Legislative Council and Interim Committees) 
Provision for these is also now almost standard. Their authorization is 
desirable lest a question be raised about the legislature's constitutional 
ability to designate committees to act when the legislature is no longer in 
sessIOn. 

TBC:lmb 
08-246.lmb 

Enclosure 



4621 

LEGISLATIVE 
COUNCIL 
MEETING 

TRANSCRIPT 



4622 

July 28, 2008 Legislative Council Meeting Transcript 
Time indicators correspond to the Gavel to Gavel archive file available at www.ktoo.org 

3:45 

Senator Elton: We are now under other business. 

Represnative Dahlstrom: Mr. Chair, I move the Legislative Council delegate their 

authority to the council chairman to solicit, award and expend Legislative Council funds 

in an amount not to exceed $100,000 for the purpose of contracting for legal services to 

investigate the circumstances and events surrounding the termination of former Public 

Safety Commissioner Monegan and potential abuses of.power and/or improper actions by 

members of the executive branch and prepare a report. Senator Hollis French will serve 

as the project director for the contract. It is the intent of the Legislative Council that the 

investigation be professional, unbiased, independent, objective and conducted at arms 

length from the political process. The report shall be submitted to the Legislative 

Council, Senate Judiciary committee and the House Judiciary committee in a timely 

manner. 

Speaker Hanis: I'm going to object for the purpose of discussion anyway. 

4:45 

Senator Elton: Speaker Hanis. 

Speaker Hanis: Are we going to, under this motion, are we going to allow subpoena 

powers or any other kind' of powers necessary to get the information needed? 

Senator Elton: To the speaker, it is going to be an initial decision that will be made by the 

project director if subpoenas are issued it would have to be through either one of the 

judiciary committees. 
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Speaker Harris: Ok, thank you. I remove my objection to the (inaudible). 

Senator Elton: Senator Wilken. 

5:20 

Senator Wilken: Thank you Mr. Chair, just a couple of questions. This is something that 

, this committee doesn't do very often, certainly not since I've been on'the committee, I 

wonder just for all of our comfort that if I could ask someone with a: legal background the 

authority under which this council can undertake this type of an action, just put that on 

the record. Then my second question is what do we expect as a deliverable, what is the 

end ofthis, what will we get, what is going to come back to us, what do we think that is 

going to be? So those are two questions if! could. 

Senator Elton: Thank you Senator Wilken. Tam, could you sit at the end of the table for 

us at the mic, then introduce yourself for the record. 

Tam Cook: Mr. Chair and members of the committee, I'm Tamara Cook and I'm the 

director of the Legislative Affairs Agency Legal Services division. 

, Senator Elton: And Tam, did you hear the first component of the question, under what 

legal authorities are we stepping forward? 

lTam cOOkjRight. The fust part goes to the issue of whether Leg. Council has the power 

conduct investigations, including to issue subpoenas itself, and to compel the testimony 

of witnesses, and administer an oath, but if you look at the statement of the powers and 

duties of Leg. Council, those powers are limited to carrying out actions that the Leg. 

Council has to undertake under its own statutory references which have to do with 

providing bill drafting services, administrative services, etc. So Leg. Council does not 

hav~ broad, open ended investigatory powers, it has the ability to investigate with respect 

?, 
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to administrative duties. However, in this case, apparently we are going to be 

considering entering into a contract for the purpose of hiring someone to look into a 

situation and to prepare a report, as such the council will not be conducting an 

investigation. The report could include items that the council can participate in, such as a 

recommendation for amendments to legislation. Leg. Council has the authority to 

introduce legislation to the Rules committee. I think there is a good question about 

whether Leg. Council could itself conduct an investigation into a matter that is outside of 

its jurisdiction entirely, I believe that this would not be an administrative matter ofthe 

legislature. 

8:15 

Senator Elton: Thank you. Before we proceed, and it looks like the Senator has a follow 

up question. I'd iike to welcome a member, Representative Stoltze, should also note in 

the audience and I hope I don't miss anybody, Senators French, Senator Ellis, Senator 

Therriault, Representative Ramras, Representative Wilson, Senator Stedman, 

Representative Mike K~lly ... I hope I haven't missed anybody. Was I correct in 

assuming that you have a follow-up question, Senator Wilken? 

Senator Wilken: Yes, thank you Mr. Chair. So Tam, what I am hearing you say is that 

the motion that we are voting on is within the purview of the Legislative Council to move 

ahead to hire someone to conduct this investigation? 

~ Tam COOk\ Senator, through the chair, yes, I think that the council can ~onduct some, 

can hire someone to look ill-to the matter and to prepare a report. If as a result of the 

report, for example, the council was faced with a reco=endation that the legislature 

conduct an actual investigation into one or more issues that are uncovered as a result of 

the report, I doubt that Leg. Council would be the body that could conduct the 

investigation. At that point, it strikes me, the report would need to be turned over by Leg. 

Council to the house and the Senate to take appropriate action ... Either the House or the 

full Senate has the power to investigate, and fundamentally the standing committees of 
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each body have constitutionally based powers of investigation, but the Leg. Council's 

power to investigate is a limited one. 

9:50 

Senator Wilken: Thank you Tam. The next question was, and I'm not sure it was for 

Ms. Cook, but it is certainly for all of us. What is the deliverable, what are we going to 

get back in the process, and when do we expect that to happen? 

Senator Elton: To Senator Wilken, the motion itself reads in a timely manner. I think 

we've struggled with what would be an appropriate amount of time, and that gets to the 

first part of your question, what the deliverable will be. The first paragraph of the motion 

speaks to what the investigator will be doing. I think it is difficult to presuppose what the 

report will be, and quite frankly, I think that the intent here is to make sure that, as much 

as possible, that that direction comes from the person who is doing the review rather than 

from the legislature itself. 

Senator Wilken: Will the report come back to all of us, just to the chairs, and will it be 

confidential? 

10:55 

Senator Elton: And I'm kind of looking at Tam Cook in response to the question, this is 

Kim Elton again, the motion provides that the report will be made to the Legislative 

Council, made avail~ble to the Legislative COUa."1cil, \Yill be made available to bull! the" 

House and the Senate Judiciary committees, and so it will have a broad distribution and I 

don't think, and I'm ... this may be an opportunity for further discussion. I don't think it 

should be a confidential report. 

Senator Wilken: I don't know one way or another, other than we probably want to talk 

about that before we get a report back, about how broadly it is spread. It is obviously a 
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personnel issue in some respects, and we always guard those quite closely, so, I just 

throw it on the table so we go through it before we start. 

11:48 

Senator Elton: I think that is a good point, I mean I guess it'd probably be something that, 

ifin fact there were personnel issues, we'd have to sit down with the project director and 

with Legislative Council. 

\ Tam co@ If! may, through the chair, to the extent that the report identifies specific 

information such as personnel information that is confidential by law, it would be 

necessary for that portion of the report not to be included in whatever the public portion 

might be, and it would probably be necessary for Leg. Council to receive that portion of 

the report in executive session. 

Senator Elton: Representative Coghill 

Representative Coghill: Actually, the second question was my question. Thank you. 

Senator Elton: Further discussion? 

Senator Wilken: Should we put in the motion, then, something about that fact? So that 

two months, or four months from now, there isn't any discussion of whether or not parts 

of it are kept confidential? That will put us in a very rufficult spot if we make that 

decision later rather than no'.\'. 

13:04 

Senator Green: What was the question? I'm sorry. 
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Senator Wilken: What part of the report, all or, what part of the report will be 

confidential, or will any of it be confidential; or will all of it be confidential. 

Senator Elton: Senator Green. 

Senator Green: My understanding about the initial report will just come in with, you 

know, findings, and then if there is anyone being questioned that will not cooperate with 

the investigator, we might have to go under, you know, be sworn in, and that of course is 

public. And so the initial report, I don't think, is the critical piece of having it public, it's 

the follow-up that will be the thing, and then there will be a final action or report, and 

uh ... 

Senator Elton: I guess my initial response is this report will not be contrary to any law, 

and if in fact there is a personnel issue that would otherwise be confidential, in working 

with Legislative Council I think we can ensure that the call is correct and the report will 

not be contrary to law. 

14:20 

Senator Wilken: And that is good, and should there be an amendment to this motion that 

says that, so we don't have to wrestle with that months from now? 

Senator Elton: To Senator Wilken, I don't know that there needs to be, I think that if we 

have it on the record here, and if there is 110 objection, I'm not sure that we need to figure 

out the "vvordsmithing. Representative Coghill? 

Representative Coghill: So that brings to mind one of the questions of the deliverable, 

then. Are we looking for information that says there should be further action, or is this the 

further action contemplated that it would be a report that would automatically go to the 

judiciary committees that would· require action. So, when I first heard the motion, I was 

thinking, ok, this would come back to advise us if there was further action needed, but it 
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would be automatic: There would be no Council action necessary or would it go directly 

to the Judiciary committees for their consideration? 

15:27 

Senator Elton: I'm going to respond, and if other people want to jump into the 

discus~ion, I mean there is nothing that precludes one avenue over another. It coqld be a 

two step process, it could be a three step process, it could be a one step process, and to 

some extent itmay be difficult to codify in the motion, what that process is not knowing 

at this point in time where we are going. I think that everybody has noticed that, in the 

motion, it designates a project director, somebody who has been a prosecutor, and 

somebody that I think will be working closely with the contractor, and I guess I'm 

comfortable that if in fact there are significant decisions that seem to vary from this, that 

they are going to be coming back to me, and I will bring it to the Council. But right now 

it is relatively difficult, I guess, Representative Coghill, to answer your question not 

knowing, before we take the first step, not .knowing what the second, third or fourth step 

1S. 

16:42 

Representative Coghill: Then I may object to the motion, because it seems to me that I 

would rather have us come before the committee a report that said there is reason to 

proceed, than to give the Judiciary committee an' expectation that they must proceed, 

based on a preliminary report. So, that is kind of how, when I fust saw the motion, I just 

thought it was going to be a preliminary look to see if there is anything, and then my next 

question is going to be \vby do \ve ne~d $100,000 to d.o that, or up to $100,OOO? But just 

to make sure that it is a clean process where, if there is something that is worthy of 

further investigation, then those cOIDmittees that do have subpoena power would get clear 

direction from the Council. Absent that, I don't know if this language helps me in that, 

because what we are saying is iliat we are going to turn that over to the Judiciary 

committee of each body before we even know what the report is, and there is the 

expectation then that the Judiciary committees will probably have to proceed before we 

7 
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really understand that report as brought before the Council. So, maybe some further 

discussion on that aspect of it. 

17:59 

Senator Elton: So, just two responses, and I'm going to speak to the second one fIrst, and 

that it is the $100,000 dollars. I certainly hope that this can be accomplished for a lot less 

than that, and that is my expectation. One of the things, and this gets to both points, one 

of the things that I think is of concern is, you'll notice in the motion that we have, we will 

be doing this in a timely manner. I don't think anybody wants to create a recipe for the 

review that could push us, for example, into the holiday season, and certainly I don't 

think that it would be wise, certainly, to get this done well before the seating ofthe next 

legislature. So I guess some of the thought behind this is, on both the amount of money, 

which I expect is more than enough, and a two step process is the timeliness issue. 

[Brief at ease - 19:20 of recording to 19:26 of recording] 

Senator Elton: We are coming backto order. There were a couple of side bar 

conversations going on at the time. At some point here, the next person on the list is 

Representative Wilson and then we will ask the named project director to take a seat next 

to [inaudible]. And it was mentioned during one of the side bar conversation that it is 

probably important that we know that the project director will not be paid for his 

additional duties [laughter] ... that question came up, and so sorry Senator French! 

Representative Wilson? 

20:04 

Representative Wilson: Well, I kind of have a little bit of concern that Representative 

Coghill does. If this turns out to be a personnel issue that that is totally confidential, and 

it automatically goes to both Judiciary committees without us designated, at least going 

R 
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over it and deciding whether we should proceed or not, I have a concern that how many 

people this is going out to, so, uh, anyway, I just do have a concern about it. 

Unidentified: You need to move closer to your mic, they are having trouble hearing you. 

Senator Elton: I'm looking towards the end of the table, to the point that Representative 

Wilson has made, and I'm looking at Ms. Cook. I am assuming that any report that is 

given to Leg. Council and to the JUdiciary Committees will have, if there are questions of 

law about what can be revealed, that those parts of the report will be redacted. If any of 

the committees wish to know what was in the redacted component, that it would require 

the meeting of one of the committees, and they would then go into executive session for 

the purpose of discussing matters which are otherwise prohibited by law from being done 

in a public meeting. Is that correct? 

21:24 

cram Cook) I think, Mr. Chairman, that that is essentially what would have to occur is 

that if the report actually does contain information that is confidential by law, and certain 

personnel information is made confidential by law, that information cannot be included in 

the body of a report that is going to be made public. It would have to be in a separate, 

confidential addendiuffi. The confidential material, when it involves a consideration of a 

matter that has been made confidential by law, requires ... A committee is authorized at 

that point if it wishes to consider it, to go into executive session for that purpose. And 

that would be, I would think, the way that both the Leg. Council would consider it in the 

first instance, and any other comnrittee that was inierested in ihe subject would need to 

consider the confidential part by going into executive session. 

22:23 

Q 
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Senator Elton: Thank you. During one of the sidebar questions we were asked to bring 

the named project director to the table in case there were questions that people had of the 

project director. Representative Stoltze. 

Representative Stoltze: Thank you Mr. Chairman. I just had to grab a copy of the 

uniform rules to refresh myself, and just which committee if the presiding officers were 

making a jurisdictional referral of an issue, and State Affairs has the activities of the 

office of the Governor,' as well as public safety. Did, uh, was State Affairs considered as 

an appropriate referral in both bodies? Just following our Uniform Rules ... Rule 20. 

Senator Elton: To my knowledge, no. Senator Green. 

Senator Green: It is not unprecedented for items of this type to be sent to the Judiciary, in 

the past. 

Speaker Harris: Thank you. Just on apoirit surrounding the issue. I think it should be 

made very clear that, because there have been conversations about personnel matters, that 

the issues really that we are dealing here is not the termination of the Public Safety 

commissioner. I think every one of us understand all those commissioners serve at the 

pleasure of the governor, and they can be terminated for just about any reason they want 

to be terminated for. I think what it really gets down to is, after the comma ends, 

potential abuses of power and improper actions is really, I think, what we are looking at, 

not, or, at least, proposing to look at, not the termination of the COmmissioner. Certainly 

in my view that is what we are looking at because I'd be the first one to say that the 

governor has every authority to terminate their commissioners for \vhatever reason they 

want to, and wouldn't look at that at all, its just, are there abuses of power that may have 

occurred above and beyond that termination. 

24:31 

Senator Elton: Senator Wilken. 

10 
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Senator Wilken: Thank you Mr. Chair. I guess I'd ask Senator French, and throw onto 

the table for discussion, would it be more manageable and more precise if we, in the 

motion, eliminated the Judiciary committees from the motion. So what would happen is 

this report would be done, chaimeled through Senator French, to us, and we would get the 

first look at it, the report, and if any, the redacted information. We would then be able to 

send that out to the appropriate bodies if there was some action that we thought should be 

taken, so I guess I'd ask Senator French ifit helps us to broadcast this out to three 

different groups, or if it is better to just bring it back to where it started for a first review. 

25:25 

Senator French: Through the chair, Senator Wilken, and for the record my name is Hollis 

French, I represent Senate District M in the State Senate, I think it depends on how 

complete you want the report to be and how many phases you see it being conducted in. 

The way it is structured now, I think you have the flexibility to do this in one sort of 

process if you will. Delegate, you know, the power of the chair to hire someone, hire that 

individual, send that-person out to conduct interviews, and what is likely to happen in the 

process of conducting those interviews is that some people will not be willing to speak 

without having them subpoenaed. And so at that point you are going to need a proper 

venue, if you will, for the taking of that testimony under subpoena. And what that venue 

is is suggested in the motion as being the Judiciary committees, because, as Ms. Cook 

made clear, those standing committees have the authority to conduct investigations which 

may be outside the purview of this committee. 

Senator Wilken: So would it be more helpful to just bring the report, whatever form it is 

in, just back to this table, before sending it out to other committees, so that we got first 

look at it? 

11 
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Senator French: Through the chair, it is possible that I misunderstood your question, and 

I think that is a question for the committee. You know, where the report goes once it is 

completed, that is a question for the committee. 

27:01 

Senator Elton: I will attempt a short, brief answer to Senator Wilken's question also. I 

mean, it certainly is one way of doing things. I mean, it would require an action by the 

committee, and because we are trying to do this in a relatively timely way, I guess the 

concern would be that trying ... given what is happening the rest of the year, and given 

the political nature of what is happening the rest of the year,as well as all of the other 

things that are happening, including family vacations that have been postponed because 

of this special session, I'm worried about timeliness, I'm worried about the ability of 

getting a quorum for the Legislative Council, so that we could then take the necessary 

action to further distribute the report. Representative Stoltze? 

27:53 

Representative Stoltze: Thank you Mr. Chairman. Have there been any official 

complaints filed against the Governor under the executive ethics act and taken up by the 

personnel board yet? 

Senator Elton: Representative Stoltze I'm going to attempt to answer and somebody may 

have better knowledge than 1. It is my understanding that if in fact those kind of actions 

have been fil~u illey are confidential, and so we wouidn't have access to that kind of 

information. I'm looking to see in getting a nod of agreement from our Legislative 

Counsel at the end of the table, she is nodding in the affirmative. 

Representative Stoltze: Mr. Chairman, affirmative that something has been filed or that 

we wouldn't know. When we are nodding I get confused. 

1? 
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Senator Elton: Representative Stoltze, I think what I was saying is that if an action has 

been filed or a complaint has been filed we would have no way of knowing that because 

that action is confidential within the executive branch. Representative Stoltze? 

28:53 

Representative Stoltze: Normally, the experiences similar to previous complaints against 

the executive branch and legislative branch there is usually a press release that goes along· 

with that... that ... so,1'11 nod on that one I guess ... I'm just, wondering if ... I want to get 

to the bottom of anything that is inappropriate but sometimes, I just want to make sure 

that we take the right route and definitely, when we ever get to the motion I'd sure like to 

maybe start this and then find out what it is actually going to cost and prepare a budget. I 

remember back in the Sheffield impeachment there was a lot of, I mean, we had one 

. senator that wanted to hire the top, you know, was trying to hire one of the Watergate 

prosecutors and we found he was a great guy but only dead, you know ... I mean, you 

know, sometimes these get on a life and I just don't want our branch ... I have a lot of 

confidence in Senator French's expertise and knowing what this is going to take to pursue 

something, I don't know if it is in the scope of$IOO,OOO or $20,000 or $200,000 ... I'd be 

very comfortable if we start him off with authority and then him come back with a 

budget. 

Senator Elton: Just in, Representative Stoltze, I think your concern is a very valid 

concern, and I don't know if this helps or not.:. 

RepreSentative Stoltze: Vlhich un~? 

Senator Elton: Your concern about kind ofan open ended amount of money, and I don't 

know if this allays your concern at all, but the first act of my serving as chairmanship is 

to prove that I am fiscally prudent, and it is also my understanding that the contract is a 

public document that people can review. Is that correct Ms. Cook? 
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30:38 

Unidentified Voice: mhmm. 

Representative Stoltze: And Mr. Chairman, just, I think I have just about a perfect. 

attendance record, I'm just probably the biggest nitpicker on every issue, I'm not picking 

this one, I've probably voted against more issues ... 

Senator Elton: We appreciate your work Representative Stoltze. Tam, is my 

representation about the public nature of the contract correct? 

[ Tam COOYMr. Chair, all contacts essentially that are by Leg. Council are public and the 

billings are normally made pUblic. There has been one or two exceptions where we have 

entered into contracts, .this is not of that type, but where we have had to enter into a 

contract where the person that was providing this service ... this occurred in a publication 

contract. One of their clauses required us to keep some portions of the contract 

confidential as a trade secret or proprietary evidence. And in that case we actually have a 

contract with an addendum that we collected all the confidential parts that were covered 

by the trade proprietary evidence issue, and put it into a separate document. So even as 

to that contract, the contract itself, except for the addendum and the billings is made 

public on request. 

32:00 

Senator Elton: further discuss.ion? Represt::nlative Guttenberg? 

Representative Guttenberg: Thank you Mr. Chairman. Talking about the fiscal 

conservative nature of the' contract and trying to keep the parameters, I'm also concerned 

about where this investigation issue can go in the event that there are other things that can 

be discovered that are not on this point. Is it your intent that, if we get a report back that 
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deals with this situation that is solely on this issue or ifthere are other potential abuses or 

things that are noted can that be an addendum to this? 

Senator Elton: Representative Guttenberg, that is a good question, and I am going to 

attempt to answer, I mean I think that what Alaskans want to know is what the purview of 

this review is going to be. The purview is in paragraph 1. It is my anticipation that if in 

fact there is something that requires a secondary decision, that it is going to have to, it 

should come back to me as the contract administrator, and it would come back to me if 

the project director, and I've worked with the project director on many different issues 

and I'm sure he would come back to me ifhe had any questions. And this is not a review 

that is being conducted by Senator Hollis French or Senator Kim Elton this is an 

authorization from Legislative Council to work on the iss.ues as outlined here. If there is 

a broader issue that is of significant import, absolutely I think it needs to come back here. 

Speaker Harris? 

33:52 

Speaker Harris: Just for c1arificiation, at least so I am clear and I understand. Earlier in 

the conversation we talked about there being an effort then to go out and find information 

and to come back to the Legislative Council with a statement I guess from whomever 

French or whoever else is involved saying whether or not there is actually if they find any 

reason they find then to move forward. In other words, if they look at what they have 

seen to that point and say it doesn't look like there is anything out there that is worth 

spending any more money investigating they are going to come forward and say that, and 

at that point in time, if that is what comes forward '?1e are (hopping this ... is that right? 

34:38 

Senator Elton: Speaker Harris, if I understood your question, if the report comes back 

that there is no need for further action absolutely. At that point I would view the contract 

as having been terminated. 

1 <; 
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Speaker Harris: That, but what I am saying is is there not two parts to this, Mr. 

Chairman? In other words, we have said an amount not to exceed $100,000, but we also 

have said that we want this investigator, under the direction of Senator French and the 

Judiciary committee I assume, to notify us whether they thillk there is something that is 

serious and probably something that would need to be dealt with in executive session, or 

we then say, yeah go ahead and keep going and, you know, spend the whole $100,000 if 

that is what it takes to do your job. 

35:35 

Senator Elton: Yes, Speaker Harris, if I am missing the essence of the question I 

apologize. Under the situation that you are describing, it would seem to me there are a 

couple decisions that need to be made. The first by the project director and the second by 

me, and potentially a third by Leg. Council. And not knowing kind of what the fact 

situation is, that is kind of the progression that I see on the issue. The challenge or the 

mandate that we are giving to the investigator is encompassed in paragraph 1 of the 

motion, and so I view that as kind of the mandate that is being given to the director and to 

the investigator, but I guess I am stopping short of trying to identify a point at which 

things get kicked back to the Council, not knowing where that point would be or what the 

fact situation might be. Senator French, do you to ... 

36:50 

Senator French: If I could, thar.k you ~.1r. Chairman ... Let's just play it cut a little bit. 

We are going to hire an investigator, we're going to turn that person loose, that person is 

going to have the ability to gather evidence, and if necessary, come back to a joint House 

and Senate Judiciary committee for the issuance of SUbpoenas. Some people just won't 

talk without a subpoena. At the end of that process, that person is going to write a report, 

and I think the report is going to take, you know, one of three forms: No evidence of 

wrongdoing, some evidence of wrongdoing, clear evidence of wrongdoing. That will 

11> 
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come back to us, to your committee, and at that point the body has to make a decision, 

much like a district attorney makes a decision: Is this evidence strong enough to proceed 

on or not? But it is going to come back to us for our ultimate action, right? The 

investigator doesn't have that authority, I don't have the authority, and I don't think the 

committee does. 

37:40 

Senator Elton: Speaker Harris. 

Speaker Harris: Can I cross examine the witness here for just a second? [laughter] So 

what you are saying is that the $100,000 dollars in this motion is the maximum amount 

that could be gotten under that, under that scenario that you have put forward. 

Senator French: Through the chair, that is correct. 

Senator Elton: Senatoi' Davis. 

Senator Davis: Back to the motion then, would it be appropriate to make an' amendment 

at this time? And if it is 1'd like to amend the motion to say that we delete Senate 

Judiciary committee and House Judiciary committee and you would end with the report 

shall be submitted to the Leg. Council in a timely manner. 

Senator Elton: And, a question of the maker of the motion ... That would not preclude me 

intent of your motion, ah ... 

38:35 

Senator Davis: Through the director he would, uh, the project director would let you 

know ifthey need to subpoena, they'd have the authority to do' that. You don't have to 

17 
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give them the report to do that. The final report is all we address in there ... will come 

strictly to Leg. Council and no one else. Because the way you have it here it is going to 

three different bodies. 

Senator Elton: I will respond just briefly under discussion on the motion that I think that 

kind of the thought of including the JUdiciary committees, this council is a bipartisan 

committee, a bipartisan council, urn, part of the discussion was where is an appropriate 

committee for subpoenas to be issued since as, I hope I'm not misrepresenting this, Ms. 

Cook has indicated that the subpoena power for this council is relatively limited to 

administrative matters. So at that point it was decided that the Judiciary committees in 

both bodies, maintaining the bicameral authorities of each body, would have the ability to 

do that, and so I think that is how the Judiciary committees got involved, and at this point 

I think I should also point out that it didn't make sense and we have talked to the member 

ofthe Judiciary committee in the other body, it did not make sense to have two project 

directors, and I think there was a comfort level that both of them had that this would work 

having just one member from one body being the project manager. I'm not sure that I 

answered everything, but that is how the Judiciary committees got included in the 

distribution of the report. 

40:37 

Senator Davis: I understand that, I know that is how they got included, and taking them 

out of the receiving the report will not keep them from issuing subpoenas if we should 

decide it has to be done. It doesn't have to be with here in the report will go to them. 

The report will go to us and then we will decide at that point ifit should be turned over to 

them. 

Senator Elton: Ok, under debate on the motion, Representative Stoltze. 

Representative Stoltze: Yes, thank you, on Senator Davis motion to delete those 

committees from this motion, my question is, are we precluded from ... I think we are, if 

lR 
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we get an investigation product, I mean, it could have a lot of places to go, it might be the 

Attorney General's office, it might be Senate, the Personnel Board, I think we preclude 

ourselves by setting that, and I think it interjects what somy see as a political process, and 

its, uh, lets fmd the facts and then, before the conclusion, and I think it could head in a lot 

of different directions, even a dead end to serious issues, and I think by naming that 

committee jointly to start talking about subpoenas, as much as we all want to get the 

answers, lets let the investigation, I think that is more in the purview of this committee to 

delegate, and find out what that yields before we see what step B is, and so that would 

lead me to support Senator Davis's motion. 

42:05 

Senator Elton: Representative Wilson, then Representative Samuels. 

Representative Wilson: Thank you Mr. ChaiIIDan. My question - can I ask Ms. Cook a 

question? 

Senator Elton: Uh, yeah, right now were under debate on the motion. 

Representative Wilson: Yes, uh, this will make a difference how I vote on the motion. 

Senator Elton: Please. 

Representative Wilson: Tam, can we right now, ifthose words are taken out, so that the 

report only goes to Leg. Council, do tbey still have the authority if they .can' t, if Liley need 

to subpoena somebody, that they can go and get that done? 

ram Cook:\ Under the form of the motion, through the chair, there is nothing that . 

prohibits the investigator that I'm aware of, unless the contract is written in some 

restrictive fashion, from requesting the aid of, say, the Senate Judicary committee or 

some other standing committee in issuing the subpoenas pursuant to preparing that report. 

1<) 
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43:10 

Representative Wilson: Then, uh, having that information I agree that we probably do 

not need to have that wording in there, and that [static] we then decide whether we are 

going to go forward or not, and then where its going to go. 

Senator Elton: I wouldjustrepeat, I would like as people consider the motion, to think 

about the timeline, because I think that one of the things that we don't want to get into is 

we don't want to get into a situation in which the recipe itself pushes the timeline for a 

couple of reasons: one is we're coming up on the holiday season and we're coming up on 

a new legislature, and I think that in fairness to all of the parties, working on this in a 

timely manner. So, just a quick response. Can we have a brief at ease for a moment, and 

then we will come back to Representative Samuels and Senator Hoffman. 

[At ease 44:12 of recording, back on record at 44:21 of recording] 

Senator Elton: The council will come back to order. During the at ease a question came 

up, Ms. Cook, that you can help us. Ifwe were going to the last sentence in the motion ... 

If we put a period after council and say the final report shall be submitted to the 

Legislative Council, does that in any way inhibit the ability of either of the Judiciary 

Chairs from issuing a subpoena? 

Tam Cook: I'm sorry I missed the last bit of your sentence. 

Senator Elton: If in fact we strike the language, we put a period after council and we say 

the final report shall be submitted to the Legislative Council, does that in any way inhibit 

the ability of the Judiciary Chairs from issuing subpoenas to compel testimony from 

those who may prefer to give testimony under a subpoena? 

45:20 
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[ Tam COOk:}O. If I may, throughthe chair, if you are talking about subpoenas that 

miglJ.t be issued in the course of preparing the report, versus any following up on any 

recommendation that results from the report, I don't see anything in.the motion that 

prevents the investigator from requesting the assistance of a standmg committee in 

issuing subpoenas if the investigator chooses to do so, and if the project director is in· 

agreement. Once the report, if you were to put a period there, then the report would only 

go to Leg. Council. That would not prevent any member of the public or legislator or 

legislative chair of any committee from obtaining a copy of the report with respectto the 

public portion. With respect to the confidential portion, I don't believe that that would 

prevent a legislative committee from, if there is a confidential portion; I don't believe that 

a legislative committee would be prevented from getting a copy of the confidential 

portion also at its own request if it chose to do so, as long as it took the matter up under 

executive session. Now, the third possibility is that if you have a period at the end of 

Leg. Council and you get a recommendation that seems to be directed to further action on 

the part of the legislature, the council itself as a formal matter, could elect to take no 

action, or could formally, with a cover letter, submit the report to either the two presiding 

officers for whatever interest each of the bodies may have in the recommendation, or to 

the appropriate committees that Leg. Council finds might have an interest in the contents 

of the report. Leg. Council could, in fact, I suppose, include its own recommendation as 

to whether or not whatever this recommendation is in the report ought to be followed or 

ought not to be followed as far as that goes. So it is a question possibly of just the 

formality of whether Leg. Council wishes to reserve to itself the opportunity to comment 

on the report, if it elects to send it to another legislative entity. 

47;37 

Senator Elton: And, Ms. Cook, if! could ask a follow-up question. Are we better off, 

then, in the last sentence modifying the report by saying the final report? Does that make 

the latitudes that you just described easier to apply? 

?1 
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Tam c::k} don't think that it is significant - I presume the report refers to the report 

that is being contracted for which would be the fmal report. The only issue that I see is 

whether or not there is a question in someone's mind about the role of one of the standing 

committees in issuing a subpoena in conjunction with the preparation of the report, and' at 

this point, unless that is somehow other restricted, I think that the investigator could make 

that request. 

48:28 

Senator Elton: I would just note that, in response to Ms. Cook's final comment, I mean I 

think because it is the intent of the Legislative Council that the investigaton be 

professional, unbiased and independent, objective, I think that the thought behind that 

was that the JUdiciary committees would not be involved in helping to draft the report ... 

Is that the understanding that the other members of the council have? [Silence] OK. SO, 

I'm speaking now to the maker of the motion, Senator Davis do you have a problem with 

the form of your motion being that in the final sentence it reads the final report submitted 

to the Legislative Council period? 

49:27 

Senator Davis: Your question was? That was what I meant. 

Senator Elton: So that conforms to the intent of your motion? 

Senator Da"\ris: Yes. 

Unknown: Mr. Chairman, was it our intent to delete in a timely manner as well? 

Senator Elton: In that motion, in a timely manner is deleted. It would be simple to just 

say the final report shall be submitted to the Legislative Council in a timely manner. 



~ ... 

. 4~44 

Unknown: That was your motion right? 

Senator Davis: That was my motion. [Laughter] 

Senator Elton: We'll consider that, then, a friendly amendment. Is there further 

discussion? Representative Samuels, I'm sorry, we never did get to you. 

Representative Samuels: Thank you Mr. Chairman, my point was going to be in a far 

less articulate manner the same as Ms. Cook's thing: Once it goes public it is public, and 

if any elected official wants to see the redacted portions, if any, then they are going to do 

that. So it all becomes a bit of a moot point to me. I believe that the best way to keep 

politics out of it as best you can, is to set up the process going as far down the road as you 

can. Ifwe think that if the report comes out and says, you know, ihis is, there is nothing 

here, don't worry about it, then it dies. And if it says you might want to investigate a 

couple of other things the further we go down with saying here is our process, from day 

one here is our process, we're not going to get to day twenty and say, well now, because 

the report said this it is going to go here go there. I think we are better off as a legislature 

setting up the process now. We know where this report is going to go, and as far down 

the road as it goes, it could stop here, it could stop after the next thing if something 

happens we don't know what is going to be said, but I think that we are better off keeping 

politics out of it as best we can, I mean it is a political arena we are in, but we're better 

off having the language as is, saying here is what our process is going to be, and come 

back and change it, but don't be accused of playing politics with that thirty days from 

now saying well I did this because the report said that. Doesn't matter what the report 

says, here is our process. So I'm going to maintain an objection to the motion. 

51 :47 

Senator Elton: I'm going to use the prerogative of the chair here and speak to a member 

not of the council. There is a meeting scheduled for two o'clock in this room, I'm going 

to give my best guestimate that it is not necessary to delay that meeting for a long period 
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of time, I sense that we are getting close to a vote on the motion, and then close to a vote 

on the final motion. With that sense, and since I see nobody shaking their head 

vigorously back and forth, I'm just going to silggest that it is not going to be much longer 

for the next committee. Does everybody understand the motion? Further discussion on 

the motion? 

[The Council then voted on the amendment proposed by Senator Davis, as modified by 

Senator Elton in the friendly amendment, to the motion. Amendment adopted II-I. 

Elton read the final paragraph, and the final vote was taken -12-0.] 

56:05 

Senator Elton: And before I call for adjournment, I just want to put in the minutes 

something that is not included in the motion, and that is that there is a request that the . 

Governor instruct her employees to cooperate as fully as possible with the investigator. 

[Meeting adjourned. 

?4 
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IN THE SUPERlOR COURT FOR TIlE STATE OF ALASKA 

THIRD JUDICIAL D[STRlCT AT ANCHORAGE 

REPRESENTATIVE WES KELLER. 
Rffi>RESENTATIVE MIKE KELLY, 
SENATOR FRED DYSON, 
SENATOR TOM WAGONER, and 
REPRESENTATIVE BOB LYNN, 

Plaintiffs, 

vs. 

SENATOR HOLLIS FRENCH, 
SBNATORKlMELTON, . 
STEPHEN E. BRANCHFLOWER, and 
THE ALASKA LEGISLATIVE COUNCIL, 

Defendants. 

DIANNE KIESEL, ANNETTE 
KREITZER, JANICE MASON, 
NICKI NEAL, MICHAEL NIZICH, 
KRISTINA PERRY, and 
BRAD THOMPSON 

Plaintiffs, 

vs. 

SEVEN SUBPOENAS, 
SENATOR HOLLIS FRENCH, 
SENATOR L YDA GREEN, and the 
SENATE JUDICIARY COMMITTEE, 

Defendants. 

'.: ~ 2008 

Case No. 3AN-08-10489CI 
Case No. 3AN-08-1078OCI 
(Conso!.) 

P. 01/11 



4648 

FAX NO, 1 907 264 0504 

Order on Motion to Dismiss and Temporary and Preliminary Iniunction 

Two now consolidated cases seek to stop a legislative investigation. 

The court finds that Malone v, Meekins. 650 P.2d 351 (Alaska 1982), is 

dispositive, Much of what the plaintiffs raise is not jUsticiable, that is, it is business to be 

left to the legislative branch, Tbe issues of constitutional merit which the court may 

review are that of due process and construction of the Alaska Constitution's fair and just 

treatment clause, The court finds no due process or fair andjust treatment violation, 

The motion to dismiss the action for declaratorY judgment is granted. The motions 

for a temporary restraining order and the application for a permanent injunction are 

denied and the case is dismissed, 

LFacts 

This case concerns the investigation of the AlasJca Legislature into Governor Sarah 

Palin's discharge of Public Safety Commissioner Walter Mlnegan. On July 28, 2008, the 

Legislative Council passed a motion approving "an amount not to exceed $100,000 for 

the purpose of cOntracting for legal services to investigate the circumstances and events 

surrounding the termination of former Public Safety Commissioner Monegan, and 

potential abuses of power andIor improper actions by members of the executive branch," 

Senator Hollis French, ChaL1'!!'.an of the S(l!!ate JudiCiary Committee, was chosen by the 

Legislative Council to act as Project Manager. French selected former state prosecutor, 

ORDER. 
3AN ·08-1 0489CI 
3AN·08·10780CI 
Pase 2 of 11 

2 
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Stephen Branchflower, as Special Counsel. Branchflower was asked to produce a report 

by October 31,2008. The date was later moved to October 10, 2008. 

Two cases have been consolidated on this motion for a temporary restraining 

order, preliminary injunction, and morion to dismiss. In the fust case, Alaska State 

Senators and Representatives are asserting claims against the Alaska Legislative Council, 

Senator Hollis French, Senator Kim Elton, and investigator Stephen Branchflower. In the 

second case, employees of the state of Alaska who have been subpoenaed to appear 

before the Senate Judiciary Committee are asserting claims against Senator Hollis 

French, Senator Lyda Green, and the Senate Judiciary Committee. 

U. Analysis 

A. Can the Legislature Engage in This Investigation? 

Plaintiffs claim the legislature does not have investigative power over the conduct 

of the governor in the management and operation of the executive branch and its 

departments. Monegan, as the head of the Department of Public Safety. serves "at the 

pleasure of the governor." Alaska Const. Art. III, § 25. However, Monegan, as 

Commissioner ofPubUc Safety, is subject to confumation by the Alaska Legislature. 

Alaska Const. Art ill, § 25. It is legitimately within the scope of tho legislature's 

investigatory power to inquire into the circumstances surrounding the termination a 

public officer the legislature had previously COnfll111ed. This investigation may lead to 

ORDER 
3AN-08-10489CI 
3AN·08-I078OCI 
Page] of II 
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changes in the confU'llllltion process or other actions within the legislature's power such 

as proposing constitutional amendments. 

B, Did the Legislative CouneU Have the Authority to Investigate? 

Article II, section 11 of the Alaska Constirution expressly creates "a legislative 

council" and authorizes it to "perform duties and employ personnel as provided by the 

legislature," 

The Alaska Legislative Council is a pennanent interim committee of the 

legislature. 'AS 24.20.010. The Alaska Statutes govern the affairs of the Legislative 

Council. See AS 24.20.010-140. The Plaintiffs assert that these starutes do not grant the 

Legislative Council power to initiate an investigation over this matter. The statutes, 

however, grant the Legislative Council broad powers. See. e.g., AS 24.20.060(1) 

("organize and adopt rules for the conduct of its business"); AS 24.20.060(2) (Uto hold· 

public hearings, administer oaths, issue subpoenas, compel the attendance of witnesses 

and production of papers, books, accounts, documents, and testimony, and to have the 

deposition of witnesses taken''); AS 24.20.060(4)(C) (Uto execute a program for the 

oversight of the administration and construction oflaws by state agencies and the courts 

through regulations, opinions, and rulings"); AS 24.20.060(4)(E) (Uto do all things 

necessary to carry out legislative directives and law, and the duties set out in the uniform 

rules oftbe legislatu!e"); AS 24.20.120 ("submit memorandum reports to the legislature 

on matters referred to it or coming before it"). 

ORDER. 
lAN·OB·IMager 
3AN·OB-I078OCr 
Page 4 of Il 
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These statutes relate to the internal organization of the legislature. In Malone v. 

MeekinS. the Supreme cOurt of Alaska was asked to determine whether members of the 

Alaska House of Representatives violated several Alaska Statutes and Uniform Rules. 

650 P.2d 351. 353 (Alaska 1982). The court found the statutes at issue related "solely to 

the internal organization of the legislature. a subject which has been committed by our 

constitution to each house." Id. at 356; see also ill. at 359. The Alaska Supreme Court 

did not mean the court was powerless to consider constitutional violations. The court 

noted, ''the judicial branch of government has the constitutionally mandated duty to 

ensure compliance with the provisions of the Alaska Constitution, including compliance 

by the legislature." Id. at 356. 

Thus, under the Malope rationale, the court can only evaluate whether the 

Legislative COWlCil is oomplying with the Alaska Constitution. The constitution 

authori7.es the Legislative Council to "perform duties and employ personnel as provided 

by the legislature." Alaska Const Art n, § 11, It is clear that the constitution intended 

the Legislative Council to be governed internally by the legislature. Under Malone. this 

is a matter for the legislative branch, not the judicial branch. 

C.1lI It Improper for Senator French to Manage the Investigation Created by the 
July 28, 2008 Motion? 

Consistent with the Malone decision. thisissue is not justiciable, As noted in Part 

II.A, the investigation is a proper function of the legislative branch. Because the 

ORDER 
lAN-<l8-10489CI 
lAN·08-1078OCI 
Pago 5 of II 
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constitution does not speak to this issue, if there are any violations of the internal rules, 

that is a matter for the legislative branch, not the judicial branch. 

D. DId the Legislative Counell Authorize the Senate Judiciary Committee to 
Investigate? 

Consistent with the Malone decision, this issue is not justiciable. As noted in Part 

II.A, the investigation is a proper function of the legislative branch. Because the 

constitution does not speak to this issue, if there are any violations of the internal rules. 

that is a matter for the legislative branch, not the judicial branch. 

E. Does the Legislative Council Have the Authority to Delegate the Investigation to 
the Senate .Tudiciary Committee? 

Consistent with the Malone decision, this issue is not justiciable. As noted in Part 

II.A, the investigation is a proper function of the legislative branch. Because the 

conStitution does not speak to this issue, if there are any violations of the intemal rules, 

that is a matter for the legislative branch, not the judicial branch. 

F. Does the Senate Judiciary Committee Have the Authority to Meet in an Interim 
Session? 

Consistent with the Malone decision, this issue is not justiciable. As noted in Part 

II.A, the investigation is a proper function of the legislative branch. The constitution 

governs when the legislature can meet in regular session. Alaska Canst. Art. II. § 8. 

However, the constitution gives the legislature the power to establish interim committees 

whicb may meet between legislative sessions to perform duties provided by the 

ORDER 
JAN-<l8-10489Cl 
3AN-<lS·1Q78OCI 

, Page 6 of 11 

6 

P. 06/11 



4653 

FAX NO. I 907 264 0504 

legislature. Alaska CODSt. Art. ll, § 11. It is clear that the constitution intended to give 

the legislature discretion in this matter. If the Senate Judiciary Committee is violating the 

boundaries the legislature has given it, that is a matter for the legislative branch, not the 

judicial branch. 

G. Did the Senate Judiciary Committee Authorize Senator French to Issue 
Subpoeuas to the Plilintitfs Requiring Them to Bring All Relevant Material? 

AS 24.25.010(b) gives the Senate Judiciary Committee subpoena power: "A 

subpoena requiring the attendance of a witness. before a standing or special committee of 

the legislature may be issued by the chairman of a committee when authorized to do so 

by a majority of the membership of the committee and with the conclllTence of the 

president or the speaker, or with the concurrence of the house or the senate." Two 

sections. AS 24.25.010-020, govern the fonn and service of subpoenas. The plaintiffs do 

not assert the subpoenas were deficient on their face or that service wa.~ improper. If they 

were, the Malone decision would not apply to this argument. Malone provided some 

applicable limiting language: "However, except in extraordinary circumstances, as where 

the rights of persons who are not members of the legislature are involved, it is Dot the 

function of tho judiciary to require the legislature follow its own rules." Malone, 650 

P.2d at 359 (emphasis added). 

Instead, the issue before the court is that the process within the legislature was 

deficient Because the committee has subpoena power and the legislature is operating 

ORDER 
3~-08·J0489Cl 
3Al'lI-08·1078OCI 
Page 7 of II 
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within the constraints of the constitution, Malone applies for the reasons stated in Part 

II.B, Thus, this issue is also not justiciable. 

Plaintiffs have pointed to this limiting language to assert that Malone also would 

not apply to any violation of the legislature's internal rules because these violations 

ultimately affected the subpoenaed individuals, This rationale ignores the purpose of the 

rules in question. Any internal rules, such as those involving delegation or scope of 

authority within the legislature, that may have been violated exist primarily to structure 

the internal operations of the legislature. This is not true of AS 24.25,010 governing 

legislative subpoenas. This rule governs both the internal operations of the legislature 

and provides notice to parties outside the legislature, When a legislative rule ereates no 

right for an outside party, its violation does not fall within the Malone limitations. 

H. Are the Subjects of the Subpoenas Outside the Jurisdiction of the Senate 
Judiciary Committee? 

AS 24,25.010 gives the legislature and the Senate Judiciary Committee's subpoena 

power, Because the investigation is a proper subject for the legislature, any allegation 

that the Senate Judiciary Committee has stepped outside its boundaries is, under Malone. 

an issue for the legislative branch, not the judicial branch. 

I. Does the Investigation Violate the Constitutional Prohibition Found in Article I, 
Section 7? 

The plaintiffs allege that the Legislative Council's investigation is being managed 

by Senator French and conducted by Branchflower in violation of the due process clause 

ORDER 
3AN-08--10489CI 
3ANolI8-10780CI 
Page 8 of II 
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of the constitution, specifically the "[tJhe right of all persons to fair and just treatment in 

the course oflegislative , .. investigations." Alaska Const, Art, I, § 7. Defendants argue 

that the power to interpret this provision is solely within the province of the legislature. 

This position is incorrect "It is emphatically the province and duty of the judicial 

department to say what the law is." Marbwy y. Madison, 5 U.S. (J Cranch) 137, 177 

(1803), 

Plaintiffs aUege that the investigation is ~eing handled in violation of the 

constitutional right to fairness of those actually being investigated. It is not claimed that 

the subpoeoas issued to the plaintiffs do not comply with AS 24.25,010. It appears that 

the due process claim is that the wrong committee was assigned to the taSk. But even if 

the process leading up to the issuance of the subpoenas, such as the delegation oftbe 

authority within the legislature or the boundaries within which certain committees can 

act, were in fact violated, it is still within the constitutional bounds of the legislature to 

subpoena these wi1nesses. 

The constitution guarantees the right to "fair and just treatment" in legislative 

investigations. The idea of fairness is an ambiguous and subjective concept. Fairness 

must be evaluated in the context of the investigation taking place. Because the legislliture 

is a political branch, the expectations of fairness are not the same as the expectations of 

fairness when dealing with the judicial branch. In evaluating claims of unfair treaiment 

by the legislature, the court must carefully balance the rights of the individuals being 

investigated while still respecting the province of the legislature, Where reasonable 

ORDER 
3AN-08-10489CI 
3AN-ilS-1078OCI 
Page 9 o{ II 
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minds may differ as to whether individuals are being treated fairly, the court should defer 

to the legislature. The violation must also be of a sufficient magnitude to warrant judicial 

intervention. Surely the constitution would not authorize the judicial branch to enjoin a 

legislative investigation because, e.g., an investigator treated them rudely. 

The appearance of impropriety is what plaintiffs argued was the violation of the 

right to fairness of those actually being investigated. Assuming that the plaintiffs have 

standing to assert such claims, the court finds the conduct of Senator French, Senator 

Elton, and investigator Branchtlower do not rise to the level of a violation of the any 

individuals' right to fairness. Fairness within a legislative context is different than 

fairness within a judicial context. It is expected that legislators will belong to some party 

and will support the positions of their party, often publicly. The legislature is, by its 

nature, a political branch. It would be assumed that review, e.g., of Wall Street's 

financiers might be founded on a strongly held and expressed bellef that somebody did 

something wrong. In this case, the allegations of the appearance of partiality among the 

individuals involved in the investigation do not rise to the level of a constitutional 

violation. 

J. Does the Appointment of Certain Individuals Violate the Prohibitions on 
Conflicts of Interest and Unethical Conduct? 

Plaintiffs have alleged that the individuals associated with the investigation are 

engaging in unethical conduct. More specifically, plaintiffs have alleged violations of AS 

24.60.030 which states: 

ORDER 
3AN-OS·) 0489C1 
3A1{-08·10780Cl 
Page 10 of 11 
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(a) A legislator or legislative employee may not ... 
(2) use public funds. facilities, equipment. services, or another goveroment 
asset or resource for a nonlegis1ative purpose, for involvement in or support 
of or opposition to partisan political activity, or for the private benefit of 
either the legislator, legislative employee, or another person .... 

Even if there had been a violation under this statute, this is not an issue for the 

court. AS 24.60.030 belongs to a chapter entitled Standards of Conduct See 24.60.010-

995. AS 24.60_010(8) notes "the purpose of this chapter is to establish standards of 

conduct for state legislators and legislative employees and to establish the Select 

Committee on Legislative Ethics to consider alleged violations of this chapter and to 

render advisory opinions to persons affected by this chapter." Thus, any remedy for such 

violations is within the province of the legislature, not the courts. 

m. Conclusion 

The motions for a tempotlll)' restraining O!der and the action for a preliminary 

injunction are denied. The case is dismissed. 

IT IS SO ORDERED . 

. DATED at Anchorage, Alaska ~ j) k./ day ofOctobcr 2008. 

ORDER 
3AN-08-10489Cl 
3AN-08·1018OCl 
Pago 11 001 
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Superior Court Judge 
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In the Supreme Court of the State of Alaska 

Representative Wes Keller; ) 
Representative Mike Kelly; ) 

Senator Fred Dyson; ) 
Senator Torn Wagoner; ) 
Representative Carl Gatto; and ) 
Representative Bob Lynn, ) Supreme Court No. S-13296 

J 
) 

Appellants, ) 

v. ) Order 
) 

Senator Hollis French; ) 
Senator Kim Elton; Stephen E. ) 
Branchflower; Alaska Legislative ) 

Council; Senator Lyda Green; ) 
Senate Judiciary Committee; ) 

Dianne Kiesel; Annette Kreitzer; ) 
Janice Mason; Nicki Neal; ) 
Michael Nizich; Kristina Perry; ) 
and Brad Tbompson, ) Order No. 64 - October 9, 2008 

) 
Appellees. ) 

) 

Trial Court Case # 3AN-08-10489CI 

Before: Matthews, Eastaugh. Carpeneti. and Winfree, Justices. [Fabe, 
Chief Justice, not participating.) 

Appellants are six legislators who claim that the Alaska Legislative Council's 

investigation into the dismissal of Public Safety Commissioner Walter Monegan is 

unlawful and should be enjoined. The superior court denied the appellants' Molion for 

Temporary Restraining Order and granted the Motion to Dismiss submitted by the 

Alaska Legislative Council and the other ddendants. 
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At the request of the appellants for a decision no later than today, October 9, 2008, 

we heard the appeal on an expedited basis. On consideration of the October 6, 2008 

appellants' brief. the October 6,2008 amicus curiae brief: the October 7, 2008 appellees' 

brief, and the oral argument held on October 8, 2008, 

IT IS ORDEREO: The order of the superior court issued on October 2, 2008 

granting the Motion to Dismiss is AFFIRMED. An opinion will follow. 

Entered at the direction of the full court. 
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LEXSEE 988 P2D 604 

LEGISLATIVE COUNCIL, Appellant and Cross-Appellee, v. TONY KNOWLES, 
Governor for the STATE OF ALASKA, Appellee and Cross-Appellant. 

Supreme Court Nos. S-8143, S-8144, No. 5185 

SUPREME COURT OF ALASKA 

988 P.2d 604; 1999 Alas. LEXlS 132 

October 1, 1999, Decided 

PRIOR HISTORY: [**IJ Appeal from the Superior 
Court of the State of Alaska, First Judicial District, Jun­
eau, Larry R. Weeks, Judge. Superior Court No. lJU-96-
1276 C1. 

DISPOSITION: VACATED the superior court's order 
declaring C.S.S.B. 162 invalid and REMANDED for 
entry of an order of dismissal. 

COUNSEL: Pamela Finley and James P. Crawford, 
Legislative Affairs Agency, Division of Legal and Re­
search Services, Juneau, for Appellant and Cross­
Appellee. 

James L. Baldwin, Assistant Attorney General, and 
Bruce M. Botelho, Attorney General, Juneau, for Appel­
lee and Cross-Appellant. 

JUDGES: Before: Matthews, Chief Justice, Eastaugh, 
Fabe, Bryner, and Carpeneti, Justices. 

OPINION BY: BRYNER 

OPINION 

[*605] OPIl'lIOl'l 

BRYNER, Justice. 

During a special session, the Alaska legislature over­
rode Governor T~ny Knowles's veto of a bill that it had 
passed in regular session. The governor sued the '[:,egisla­
tive Council, claimiog that the legislature's override 
[**2J vote was untimely and did not affect his veto. The 
superior court agreed, declaring the override vote invalid 
and the veto effective. The Council argues that the 
Alaska Constitution barred the governor from filing this 
suit and that the superior court thus erred in deciding the 
governor's claim on its merits. We conclude that the 

Council's argument has merit. Though formally filed in 
the governor's name against the Council, this suit is in 
substance an' action brought in the name of the state 
against the legislature. Because article III, section 16 of 
the Alaska Constitution expressly forbids such actions, 
we vacate the judgment and direct the superior court to 
dismiss the action. . 

1. FACTS AND PROCEEDINGS 

On April 26, 1996, during its second regular session, 
the Nineteenth Alaska Legislature passed Committee 
Substitute for Senate Bill (C.S.S.B.) 162, an act relating 
to land used for agricultural purposes.' On May 7, after 
the regular session expired,· the governor called a special 
session, which convened the next day. On May 14 the 
legislature recessed its special session until June 3. Be­
fore recessing, it delivered C.S.S.B. 162 to Governor 
Knowles for his consideration. [**3) Governor 
Knowles vetoed the bill on May 30, transmitting his veto 
message to the legislature a day later. On June 6 the leg­
islature, having resumed its special session, voted to 
override the governor's veto. 

I C.S.S.B. 1 62(FIN), 19th Leg. 2d Sess. 
(1996). The act was printed as Ch. I, FSSLA 
1996. 

'These events set 1he stage for the present contro­
versy. ·The day after the legislature voted to override his 
veto, Governor Knowles, acting in his own name as gov­
ernor of Alaska, filed a complaint in superior court alleg­
ing that the legislature's vote to override his veto of 
C.S.S.B, 162 had been untimely under article II, section 
16 of the Alaska Constitution. ' The complaint requested 
a judgment declaring that the governor's veto of the bill 
remained in effect and named as defendants the Legisla­
tive Council and fourteen individual legislators who 
compose it' The Council counterclaimed against the 
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governor, seeking a declaration that the override vote 
was valid. 

[**4J 

2 Article II, section 16 of the Alaska Constitu-
tion, provides: 

Upon receipt of a veto message during a 
regular session of the legislature, the legislature 
shall meet immediately in joint session and re­
consider passage of the vetoed bill or item. Bills 
to rais.e revenue and appropriation bills or items, 
although vetoed, become law by. affirmative vote 
of three-fourths of the membership of the legisla­
ture. Other vetoed bills become law by affirma­
tive vote of two-thirds of the membership of the 
legislature. Bills vetoed after adjournment of the 
first regular session of the legislature shall be re­
considered by the legislature sitting as one body 
no later than the fifth day of the next regular or 
special session of that legislature. Bills vetoed af­
ter adjournment of the second regular session 
shall be reconsidered by the legislature sitting as 
one body no later than the fifth day of a special 
session of that legislature, if one is called. The 
vote on reconsideration of a vetoed bill shall be 
entered on the journals ofboth houses. 

3 The Legislative Council is a permanent in­
terim committee of the Alaska Legislature cre­
ated under article II, section 11 of the Alaska 
Constitution and comprises fourteen legislators. 
See Alaska Const. art. II, § 11; AS 24.20 . .020. 

All parties eventually filed dispositive motions: The 
governor moved for summary judgment, the Council 
cross-moved for summary judgment, and all of the de­
fendants -- the individually named legislators and the 
Council -- moved for dismissal. 

The superior court granted the individual legislators' 
dismissal motions, concluding that the legislators were 
entitled to legislative [*606] immUnity under article II, 
section 6 of the AlaSka Constitution.' But because the 
court believed that neither this constitutional grant of 
legislative immunity nor article III, section ·16 -- which 
prohibits the governor from suing the legislature -­
barred a suit against the Council, the court denied the 
Council's motion to dismiss .. 

4 Article II, section 6 of the Alaska Constitu-
tion provides: 

Legislators may not be held to answer before 
any other tribunal for any statement made in the 
exercise of their legislative duties while the legis­
lature is in session. Members attending to, going 
to, or returning from" legislative sessions are not 

subject to civil process and are privileged from 
arrest except for felony or breach of the peace. 

[**5J Moving to the merits raised in the competing 
motions for summary judgment, the court ruled in favor 
of the governor, declaring that the legi·slature's override 
vote was untimely, that the governorls veto remained in 
effect, and thus that C.S.S.B. 162 had not been enacted 
into la'Y. s 

5. Specifically, the court, construing the "fifth 
day" clause of article II, section 16 of the Alaska 
.Constitution (set out above in footnote 2), ·ruled 
that when the governor delivers a vetoed bill to 

. the legislature after a first special session con­
venes, the legislature can override the veto within 
five days of delivery -- even if the deadline falls 
after the fifth day of the first special session. But 
the court also ruled that the five-day deadline is 
not tolled by a recess or adjournment that does 
not terminate the special session. Because the 
legislature had not voted by the fifth day after de­
livery of the vetoed bill -- June 5, 1996 -- the 
court concluded that its override vote was un­
timely and that C. s. s. B. 162 had not been en­
acted into law. Our disposition of this appeal 
makes it unnecessary to consider the superior 
court's analysis or the parties! arguments concern­
ing the proper interpretation of article II, section 
16. 

[**6] The Council appeals these rulings; the gov­
ernor cross-appeals. 

II. DISCUSSION 

A The "public Interestl Exception to the Mootness 
Doctrine Applies to the Issue of Whether Article III, Sec­
tion 16 of the Alaska Constitution Bars the Governor's 
Suit against the Council. 

At the outset, we confront the issue of mootness. In 
1997, the year after this controversy arose, the legislature 
enacted and the governor signed into law a bill covering 
e.sse.ntiaUy the same subject matter as C.S,S.B. 102, 6 

Thus the question of whether C.S.S.B. 162 was validly 
enacted is technically moot. . 

6 See Ch. 20, SLA 1997. 

But this court has long recognized. a IIpublic interest" 
exception to the mootness doctrine.' In determining 
whether to apply the public interest exception, we con­
sider three factors designed to identify issues whose im­
portance and ability to evade review justify an immediate 
decision, despite technical mootness: 
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7 See Department of Health & Soc.-Servs. v. 
Alaska State Hasp .. & Nursing Home Ass'n, 856 
P.2d 755, 766 (Alaska 1993); Doe v. State, 487 
P.2d 47, 53 (Alaska 1971). 

[**7] 1) whether the disputed issues are capable of 
repetition, 2) whether th.-mootness doctrine, if applied, 
may repeatedly circumvent review of the issues and, 3) 
whether the issues presented are so important to the pub­
lic interest as to. justify overriding the mootness doc­
trine.[') 

8 Department of Health & Soc. Servs., 856 P.2d 
at 766. 

The prinuiry constitutional issue presented here 
whether article ill, section 16 forbids the governor's suit 
against the Council -- easily meets the first and third cri­
teria for an exception. This issue is certainly capable of 
repetition. And it is also unquestionably an issue of great 
public importance, for it goes to the heart of the delicate 
constitutional balance. between the pow'ers of two coor­
dinate branches of gove=ent. ' 

9 See Thomas. v. Rosen, 569 P.2d 793, 795 
(Alaska 1977) (granting review under the public 
interest exception of whether the governor's exer­
cise of a line-item veto was constitutional, com­
menting that it "pits the political branches of our 
state government in a fundamental separation of 
powers confrontation") . . 

[**8] The second factor's presence is not as obvi­
ous. It is of course conceivable that the question of 
whether article lll, section 16 bars the governor from 
suing the Council [*607] over the timeliness of a veto 
could arise again and be decided before being mooted by 
new legislation. But the express harm that the constitu­
tion protects against in barring the governor from bring- . 
ing actions "in the name of the State ... against the legis­
lature" 10 occurs when the action is brought, not when it 
is concluded. 

10 Alaska Canst. art. 111, § 16. v 

Considering the importance and unique nature of the 
protection embodied in article III, section 16, we con­
clude that the question of whether this section applies in 
the circumstances presented here merits an exception to 
the mootness doctrine. 

B. Article 111, Secti.on 16 Bars This Suit by the Gov­
ernor against the Council. 11 

11 We review constitutional issues independ­
ently, giving no deference to the trial court's de­

. cision. See Hickel v. Cowper, 874 P.2d 922, 926 
(Alaska 1994). In construing a constitutional pro-

viSion, we must give it a "reasonable and practi­
cal interpretation in accordance with common 
sense" and consonant with lithe plain meaning 
and purpose of the provision and the intent of the 
framers .... ARCO Alaska, Inc. v. State, 824 P.2d 
708,710 (Alaska 1992). 

[**9] Section 1 of article III of the Alaska Consti­
tution vests the executive power of the state in the gov­
ernor. 11 Arti~le m, section 16 gives the governor broad 
power to sue in the name of the state but at the same time 
bars the governor from tnming this power against the 
legislatnre: 

12 Article III, section 1 of the Alaska Constitu­
tion provides: "The executive power of the State 
·is vested in the governor." 

The governor shall be responsible for the faithful 
execution of the laws. He may, by appropriate court ac­
tion or proceeding brought in the name of the State, en­
force compliance with any constitutional or legislative 
mandate, or restrain violation of any constitutional or 
legislative power, duty, or right by any officer, depart­
ment, or agency of the State or any of its political subdi­
visions. This authority shall not be construed to authorize 
any action -or proceeding against the legislatnre. 

In concluding that this provision did not forbid the 
governor to sue the Council, the superior [**10] . court 
reasoned that "plaintiff brought this lawsuit in the name 
of the Governor as head of the executive branch of state 
government and not in the name of the State of Alaska" 
and that "[a] suit against the Legislative Council, a per­
manent interim committee with separate leg~ existence 
under Article II, § 11 of the Alaska Constitution, is not a 
suit against the Legislature." 

The Council disputes both bases of the superior 
court's ruling, arguing that the governor should not be 
aliowed to evade article III, section 16's restrictions by 
simply altering the form of his complaint The Council 
asserts that although the governor has sued in his own 
:r::tame as governor of Alaska, this is in substance lim ac­
tion brought in the name of the state. Similarly, it asserts 
that by opting to proceed against a functional equivalent 
of the Jegislatnre -- the Council -- the governor has effec­
tively sued the legislature itself. 

The governor responds that article III, section 16 
"was not intended to prevent the governor from protect­
ing his power from usurpation by the legislature." In the 
govemor1s view, lithe Court must have jurisdiction to 
determine the' rights of the coordinate branches of state' 
[**11] government." Insisting that the Council reads 
section 16's language barring actions against the 1egisla-

, ture too broadly, the governor urges us to hold the consti­
tutional _bar inapplicable' here becauSe this suit· "was 
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brought in the Governor's capacity as head of ilie execu­
tive branch of state government," "did not request [that) 
the legislature ... be enjoined or compelled to. do any­
thing," and "was brought not against the legislature but 
its agent the Council." 

We find the Council's arguments persuasive. 

L Althoughfiled by Tony Knowles, as "Governor for 
the State of Alaska, " this suit is an action brought in the 
name of the state .. 

. This suit does not confine itself to internal matters k 
concerning only the governor, the governor's office, or 
the executive [*608] branch of oveIllillent. Ral;)ler; as 
we ave mdicate a ave in Part II.A., it raises~ important 
constitutional questions of the allocation of powers 
among coordinate branches of government. Because the 
suit tests the basic constitutional structure of Alaska'S 
tripartite system of goveinment, it necessarily involves a 
matter of general public importance -- one that tran­
scends the executive branch's parochial interests and 
implicates [**12] interests common to· all Alaska citi­
zens. And although article m, section 16 authorizes the 
governor to sue'Iii the name of the state, it confers no 
express power to sue in any narrower capacity. No other 
provjsion in article III expressly empowers the governor 
to raise issues of general public importance by suing in 
the name of the governor's office or of the executive 
branch. By any realistic measure, this suit involves the 
interests of the state as a whole .. 

Moreover, the governor asks for a ruling IIthat the 
Nineteenth Alaska Legislature ... did not have authority 
under art. II. sec. 16 of the Alaska Constitution to con­
sider a vote to override CSSB 162(FIN)," "that CSSB 
162(FIN) cannot become law until the legislature prop­
erly exe:x:cises the veto override provisions of art, n. sec. 
16 of the Alaska Constitution," and "that Governor. 
Knowles'[s) veto of CSSB 162(FIN) remains in effect." 
By making these requests, the governor plainly seeks to 
enforce compliance with a constitutional mandate and to 
re:strain violation of a constitutional power. 

By so conciu<:ting, we necessarily reject the gov~r­
nors suggestion that declaratory judgment actions are 
categorically exempt from the strictures [**13] of article 
m, section 16 because such actions merely seek judg­
ments declaring the law ·without directly enforcing com­
pliance or enjoining or compelling conduct. to deter­
mme whether an action or proceeding is brought to en­
force compliance with a constitutional provision or re­
strain violation of a constitutional power in violation of . 
article m, section 16, we must consider the practical goal 
of the action rather than the procedural path it employs to 
attam that goal. 

Using substance rather than fOJ;m as a measure of 
constitutional compliance, we hold this suit to be an "ac­

. tion or proceeding brought in the name of the State [to] 
. enforce compliance with ... [a) constitutional ... man­
date, or restrain· violation of [a) constitutional ... 
power.t~ 13 

13 Alaska Const. art. III. § 16: 

2. Although filed against the Council, this suit is an 
action against the legislature, 

The remaining question is whether by naming the 
Council and its individual legislator-members as defen­
dants, the [**14] governor evades section 16's third sen­
tence, Which prohibits him from bringing actions in the 
name of the state ','against the legislature." Again, the 
question pits form against substance, and again, we con­
clude that substance must prevail. 

The Alaska Constitution establishes the Council to 
lImeet between sessions l1 and IIperforID duties. ,", as pro­
vided by the legislature. n .. Under law, the CO\lncil com­
prises legislators from both houses, 15 who exercise a 
broad range of legislative powers and serve as the legis­
tature's embodiment between sessions. 16 The CounciPs 
members also supervise a permanent staff, headed by an 
executive director, 17 that performs an array of adminis­
trative services for the legislative branch and the general 
public. " 

14 Alaska Const. art. IL § 11. 
15 See AS 24.20.020. 
16 See AS 24.20,060. 
17 See AS 24.20.050. 
18 See AS 24.2D.060(4). 

The governor asserts that this [**15] suit escapes 
section 16's prohibition because it names the Council not 
m its interim legislative capaciiy but only in its service­
agency' capacity, I. But the governor's pleadings belie 
this assertion. Neither the original nor the amended com­
plaint gives any indication that the governor [*609] 
named the Council as a defendant in its limited capacity 
as a service agency. Both complaints name the Council 
as a defendant only in its capacity as II a permanent in­
terim committee of the legislature." And both also name 
individual legislators only in their general capacity as 
legislators and Council members. 

19 . See AS 24.20.010 ("The Alaska Legislative 
Council is established as a permanent interim 
committee and service agency of the legisla, 
ture. "). 

More significant is that the complaints assert no par­
ticular service-related acts or functi9ns as a basis for 
proceeding against the Council or its individual legisla-
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tor-members. By asserting that "the legislatore's vote to 
override the governor's veto of CSSB [**16] 162(FIN) 
is in violation of art. II,' sec. 16 of the Alaska Constitu­
tion," the complaints aim beyond the Council, targeting 
an act of the legislatore that is purely and quintessentially 
legislative. ' 

An action of this kind falls squarely within the 
originally intended scope of section 16's prohibition. 
Delegate Victor Rivers, Chairman of the ConstitUtional 
Convention's' Committee on the Executive Branch, de­
scribed the relationship between the broad grant of au­
thority given to the governor under the second sentence 
of section 16 and the restriction of that authority set out 
in the section's 'third sentence. He explained that despite 
the governor's power by appropriate actions or proceed­
ings in the court, brought in the narne of the state[] to 
enforce compliance with any constitotional Or legislative 
mandate[,] ... [the governor] ha,s no authority ... to act 
in that manner in any proceeding against the legislatore. 
The legislatore is the supreme elected body and as such 
[the governor] is answerable to [it] and to [its] interpreta­
tions and handling of matters of law. [" I 

20 3 Proceedings of the Alaska Constitotional 
Convention 1986 (January 13, 1956). 

[**17] By directing against the legislatore's interim 
alter ego an action questioning the propriety of a purely 
legislative act, the governor effectively seeks to hold the 
legislature its~lf ".answerable" to him for its "interpreta­
tions and handling of matters of law."" The substance 
of this suit thus infringes upon the legislatore's constito­
tional domain in precisely the manner that the Constito­
tion's drafters intended to prohibit. 

21 Id. 

We readily acknowledge the legitimacy of the gov­
ernor's expressed interest in preserving the broad powers 
of litigation llthat, in essence, makes him the strong ex­
ecutive that the framers inteJ?ded. II But in our view, the 
governor could have asserted these powers readily and 
effectively without dire"cting a suit across the ciear con­
stitotional line that separates legislative and executive 
powers. n We would ignore the constitotion's intended 
meaning if we held, in circumstances like these, that the 
governor could successfully evade section 16's restric­
tions [**18] by suing the Council instead of the legisla­
tore. 

22 For example, as the Council observes in its 
briefs, liThe Governor could have sued the com­
missioner responsible for enforcing the law, as 
was done in State ex rei Hammond v. Allen, 625 
f2d 844 (Alaska 1981) .... " 

Ill. CONCLUSION 

We therefore hold that this suit is an action brought 
lIin the name of the Statell and "against the legislature,lI 
Because article ill, section 16 forbids such actions, we 
VACATE the superior court's order declaring C.S.S.B. 
162 invalid and REMAND for entry of an order of dis­
missal. 2] 

23 Our conclusion that under the circum­
stances presented in this case a suit against the 
Council is equivalent to a suit against the legisla­
ture also compels dismissal of the suit as to indi­
vidual legislators named in their capacity as 
Council members. We do not understand the suit 
to name these Council members as parties solely 
in their capacity as legislators. Accordingly, we 
need not consider whether dismissal of Council 
members would independently be required under 
article II, section 6, which provides legislators 
with immunity in performing their legislative du­
ties: "Legislators may not be held to answer be­
fore any other tribunal for any statement made in 
the exercise of their legislative duties while the 
legislature is in session. n 

Our disposition also makes it unnecessary to 
address the timing issues raised by the governor 
under article II, section 16 of the Alaska Consti­
tution. Although the timing issues that the Coun­
cil affirmatively raised before the superior court 
in its counterclaim and that it now asserts before 
this court on cross-appeal might not be barred by 
article ill, section 16, the governor's declaratory 
judgment action obviously prompted the Coun­
eil's ·assertion of these issues; at oral argument, 
the Council consented to our treatment of its af­
fiimatively raised timing arguments as a contin­
gent cross-appeal. 

[**19] 
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APPENDIX A 

Legislative Ethics Law, AS 24.60 
as amended 2007 by 

HB 109 
Chapter 47 

2008 sections amended by 
HB 281, HB 305, HB 317 & HB 368 

(new or changed language in "bold", an explanation in "italics", and or 

language being removed in "brackets") 

Chapter 60. Standards of Conduct. 

Article 
1. Purpose and Applicability (§§ 24.60.010 - 24.60.020) 
2. Standards of Conduct (§§ 24.60.030 - 24.60.105) 
3. Legislative Ethics Committee (§§ 24.60.130 - 24.60.178) 
4. Required Annual Financial Disclosure (§§ 24.60.200 - 24.60.260) 
5. Miscellaneous and General Provisions (§§ 24.60.970·24.60.990) 

Cross references. - For limitation of applicability of Administrative Code. - For legislative financial 
this chapter to acts committed after July 18, 1984, see § disclosure, see 2 AAe 50, art. 5. 
4, ch. 36, SLA 1984 in the Temporary and Special Acts. 

Article 1. Purpose and Applicability. 

Section Section 
10. Legislative findings and purpose 20. Applicability; relationship to common law and 

other laws 

. Sec. 24.60;010. Legislative findings and purpose. The legislature fmds that 

(J) high moral and ethical standards among public servants in the legislative branch of 
gove=ent are essential to assure the trust, respect, and confidence of the people of 
this state; 

APPENDIX A 2008 PageA-l 
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(2) a fair and open government requires that legislators and legislative employees 
conduct the public's business in a manner that preserves the integrity of the 
legislative process and avoids conflicts of interest or !eyen appearances of conflicts of 'fr 
interest; . . 

(3)'fuelmblic's commitment to a part-time citizen legislature requires legislators be 
drawn from all parts of society and the best way to attract competent people is to 
acknowledge that they provide their time and energy to the state, often at substantial 
personal and financial sacrifice; 

(4) a part-time citizen legislature implies that legislators are expected and permitted to 
earn outside income and that the rules governing legislators' conduct during and after 
leaving public service must be clear, fair, and as complete as possible; the rules, 
however, should not impose unreasonable or unnecessary' burdens that will 
discourage citizens from entering or staying in government service; 

(5) in order for the rules governing conduct to be respected both during and after leaving 
public service, the code must be administered fairly without bias or favoritism; 

(6) no code of conduct, however comprehensive, can anticipate all situations in which 
violations may occur nor can it prescribe behaviors that are appropriate to every 
situation; in addition, laws and regulations regarding ethical responsibilities cannot 
legislate morality, eradicate corruption, or eliminate bad judgment; 

(7) compliance with a code of ethics is an individual responsibility; thus all who serve 
the legislature have a solemn responsibility to avoid improper conduct and prevent 
improper behavior by colleagues and subordinates; 

(8) the purpose of this chapter is to establish standards of conduct for state legislators 
and legislative employees and to establish the Select Committee on Legislative Ethics 
to consider alleged violations of this chapter and to render advisory opinions to 
persons affected by this chapter, (§ I ch 36 SLA 1984; am § I ch 127 SLA 1992) 

Sec. 24.60.020. Applicability; relationship to common law and other laws. 

(a) Except as otherwise provided in this subsection, this chapter applies to a member of the 
legislature, to a legislative employee, and to public members of the committee. This chapter does 
not apply to 

(l) a former member of the legislature or to a person formerly employed by the 
legislative branch of government unless a provision of this chapter specifically states 
that it applies; 

(2) a person elected to the legislature who at the time of election is not a member of the 
legislature. 

(b) The provisions of this chapter specifically supersede the provisions of the common law 
relating to legislative conflict of interest that may apply to a member of the legislature or a 
legislative employee. This chapter does not supersede or repeal provi~ions oft~e crirrJnallaw5 of 
the state. This chapter does not exempt a person from applicable provisions of another law unless 
the law is exprcssly superseded or incompatibly inconsistent with the specific provisions of this 
chapter. 
(§ I ch 36 SLA 1984; § § 2, 3 ch II3 SLA 1986; am § I ch 167 SLA 1988; am § 2 ch 127 
SLA 1992); am § 18 ch 47 SLA 2007) 
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Effect of amendments. - The 1998 amendment, 
effective January 1, 1999, rewrote this section. 

The 2007 amendmen~ effective July 10,2007, 
inserted "the committee, the Alaska Public Offices 
Commission" and made stylistic changes in the 

Related Advisory Opinions: 84-02, 84-03, 84-04 

ftrst sentence of subsection (a), substituted the last 
three sentences . of subsection (b) for the last 
sentence, which provided for the confidentiality of 
advisory opinions. 

Sec,. 24_60,165. Use of information submitted with request for advice. 

The committee may not bring a complaint against a person based upon infonnation voluntarily 
given to the committee by the person in connection with a good faith request for advice under AS 
24.60.158 or 24.60.160, and may not use that infonnation against the person in it proceeding 
under AS 24.60.170. This section does not preclude the committee from acting on a complaint 
concerning the subject of a person's request for advice if the complaint is brought by another 
person, or if the complaint arises out of conduct taking place after the advice is requested, and 
does not preclude the committee from using infonnation or evidence obtained from an 
independent source, even if that infonnation or evidence was also submitted with a request for 
advice. 
(§ 28 ch 127 SLA 1992) 

Sec. 24.60.170. Proceedings before the committee; limitations. 

(a) The committee shall consider a complaint alleging a violation of this chapter if the alleged 
violation occurred within five [TWO]years before the date that the complaint is filed with the 
committee[AND, WHEN THE SUBJECT OF THE COMPLAINT IS A FORMER MEMBER 
OF THE LEGISLATURE, THE COMPLAINT IS FILED WITHIN ONE YEAR AFTER THE 
SUBJECT'S DEPARTURE FROM THE LEGISLATURE]. The committee may not consider a 
complaint filed against all members of the legislature, against all members of one house of the 
legislature, or against a person employed by the legislative branch of government after the person 
has terminated legislative service. However, the committee may reinstitute proceedings 
concerning a complaint that was closed because a fonner employee terminated legislative service 
[OR BECAUSE A LEGISLATOR LEFT THE LEGISLATURE] if the former employee[ OR 
LEGISLATOR] resumes legislative service, whether as an employee or a legislator, within five 
[TWO] years after the alleged violation. [THE TIME LIMITATIONS OF THIS SUBSECTION 
DO NOT BAR PROCEEDINGS AGAINST A PERSON WHO INTENTIONALL Y PREVENTS 
DISCOVERY OF A VIOLATION OF THIS CHAPTER] 'changed language: effective 
January 1,2009 

(b) A complaint may be initiated by any person. The complaint must be in writing and signed 
under oath by the person making the complaint and must contain a statement that the complainant 
has reason to believe that a violation of this chapter has occurred and describe any facts known to 
the complainant to support that belief. The committee shall upon request provide a form for a 
complaint to a person wishing to file a complaint. Upon receiving a complaint, the committee 
shall advise the complainant that the committee or the subject of the complaint may ask the 
complainant to testifY at any stage of the proceeding as to the complainant'S belief that the subje9t 
of the complaint has violated this chapter. The committee shall respond to a <;QmJll"int concerning 
the conduct of " candidate for election to- state office .recejyeq 9unng tIi.e campaign period in 

accorUailce-with (0 forthls section. The committee shall treat a complaint concerning the conduct 
.' . - ~ -- .. - . - ----------
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~..4idat~ fQrSJes:!ion tg stat~f.fIc" !h~Us-pending.at-the>-beginning pra,.~Il.,,-ig~riod in 
accordance with (Il).of this section. The committee shall immediately provide a copy of the 
compTaIiittotlle'person who is the subject of the complaint. 

(c) When the committee receives a complaint under (a) of this section, it may assign the 
complaint to a staff person. The staff person shall conduct' a preliminary examination of the 
complaint and advise the committee whether the allegations of the complaint, if true, constitute a 
violation of this chapter and whether there is credible information to indicate that a further 
investigation and proceeding is warranted. The staff recommendation shall be based on the 
infotnlation and evidence contained in the complaint as supplemented by the complainant and by 
the subject of the complaint, if requested to do so by the staff member. The committee shall 
consider the recommendation of the staff member, if any, and shall determine whether the 
allegations of the complaint, if true, constitute a violation of this chapter. If the committee 
detetnlines that the allegations, if proven, would not give rise to a violation, that the complaint is 
frivolous on its face, that there is insufficient credible information that can be uncovered to 
warrant further investigation by the committee, or that the committee's lack of jurisdiction is 
apparent on the face of the complaint, the committee shall dismiss the complaint and shall notify 
the complainant and the subject of the complaint of the dismissal. The committee may ask the 
complainant to provide clarification or additional information before it makes a decision under 
this subsection and may request information conceming the matter from the subject of the 
complaint. Neither the complainant nor the subject of a complaint is obligated to provide the 
infotnlation. A proceeding conducted under this subsection, documents that are part of a 
proceeding, and a dismissal under this subsection are confidential as provided in (I) of this section 
unless the subject of the complaint waives confidentiality as provided in that subsection. 

(d) If the committee detetnlines that some or all of the allegations of a complaint, if proven, 
would constitute a violation of this chapter, or if the committee has initiated a complaint, the 
committee shall investigate the complaint, on a confidential basis. Before beginning an 
investigation of a complaint, the committee shall adopt a resolution defining the scope of the 
investigation. A copy of this resolution shall be provided to the complainant and to the subject of 
the complaint. As part of its investigation, the committee shall afford the subject of the complaint 
an opportunity to explain the conduct alleged to be a violation of this chapter. 

(e) If during the investigation under (d) of this section, the committee discovers facts that justify 
an expansion of the investigation and the possibility of additional charges beyond those contained 
in the complaint, the resolution described in (d) of this section shall be amended accordingly and 
a copy of the amended resolution shall be provided to the subject of the complaint. 

(I) If the committee detetnlines after investigation that there is not probable cause to believe that 
the subject of the complaint has violated this chapter, the committee shall dismiss the complaint. 
The committee may also dismiss portions of a complaint if it finds no probable cause to believe 
that the subject of the complaint has violated this chapter as alleged in those portions. The 
committee shall issue a decision explaining its dismissal. Committee deliberations and vote on the 
dismissal order and decision are not open to the public or to the subject of the complaint. A copy 
of the dismissal order and decision shall be sent to the complainant and to the subject of the 
complaint. Notwithstanding (I) of this section, a dismissal order and decision is open to inspection 
and copying by the public. 

(g) Ifihe committee investigation determines that a probable violation of this chapter exists that 
may be corrected by action of the subject of the complaint and that does not warrant sanctions 
other than correction, the committee may issue an opinion recommending corrective action. This 
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(0) The committee shall return a complaint concerning the conduct of a candidate for state office 
received during a campaign period to the complainant unless the subject of the complaint permits 
the committee to assume jurisdiction under this subsection. If the committee receives a complaint 
concerning the conduct of a candidate during the campaign period, the committee shall 
immediately notifY the subject of the complaint of the receipt of the complaint, of the suspension 
of the committee's jurisdiction during the campaign period, and of the candidate's right to waive 
the suspension of jurisdiction under this subsection. The candidate may, within II days after the 
committee mails or otherwise sends notice of the complaint to the candidate, notifY the committee 
that the candidate chooses to have the committee proceed with the complaint under this section. If 
the candidate does not act within that time or if the candidate notifies the committee that the 
candidate is not waiving the suspension of committee jurisdiction, the committee shall return the 
complaint to the complainant with notice of the suspension of jurisdiction under this subsection 
and of the right of the complainant to file the complaint after the end of the campaign period. 

(p) When the committee has a complaint concerning the conduct of a candidate for state office 
pending before it at the beginning of a campaign period that has not resulted in the issuance of 
formal charges under (h) of this section, tho< coml!!.itt~~_[I1"X'pro~eed»,i1;l!.its consideratiol! of the 
c~l!int <!nlY to the_~"t~pt.thl!.l..the. cQllll!littee's actions arecol,lfide!1!ia! under this section.»e 
~mmittee may not, during a.C:!ID1P!lign period, is~ue .. 'l- dj§.m.i!;s.aL<>'J:.d.<:r.QCde.9jsfon til,l(:Ie~.m of this 
section, issue-ru;-Oplnlou'under (g) of this section, Qr formaily charge a perso!! .. lli!,@t.!l).l of this 
section. If the committee has formally charged a persOI,l !J11der (hrof this sectiOn and the charge is 
still pending when a campaign period begins, ~e committee shall suspend any Il..ublic hearings on 
the matter until after the campaign period ends. The parties' to the hearing may continue with 
discovery during the campaign period. If a hearing has. bee.!!.£9!!1..llle~JlJdQI~!!1,e_~S&.l1!ling o( a 
camp~.~~.i~d b!!.Lth":._co2!':!!:itt.:'" has not y.~t.is~':i~9jJ.§.g~isi!,.!1> the .S"~~~<;'':_E.'~))£f §i;.e 

iJieaeclsion until after the end Of'thecampa:ign period. Notwithstanding 1I1e suspension of public 
proceedings prOVided fOfiii-i!iisSuOseCUori;'ifcanarnate who is the subject of a complaint may 
notifY the committee in writing that the candidate chooses to have the committee proceed with the 
complaint under this section. 

(q) A campaign period under this section begins on the later of 45 days before a primary election 
in which the legislator or legislative employee is a candidate for state office or the day on which 
the individual files as a candidate for state office and ends at the close of election day for the 
general or special election in which the individual is a candidate or on the day that the candidate 
withdraws from the election, if earlier. For a candidate who loses in the primary election, the 
campaign period ends on the day that results of the primary election showing that another 
individual won the election are certified. 

(r) At any point in the proceedings when the subject of acomplaint appears before the committee, 
the subject of a complaint may choose to be accompanied by legal counselor another person who 
may also present arguments before the committee. The choice of counselor another person is not 
subject to revi!lw and approval or disapproval by the committee. The choice by the subject of a 
complaint to be accompanied under this subsection does not constitute a waiver of any 
confidentiality provision of this chapter. 
(§ I ch 36 SLA 1984; am § 13 ch 113 SLA 1986; am § 7 ch 167 SLA 1988; am § 29 ch 127 
SLA 1992; am §§ 44 - 52 ch 74 SLA 1998; am §§ 
2 - 4 ch 135 SLA 2004; am § 41 ch 47 SLA 2007) 

Effect of amendments. - The 1998 amendment, 
effective January 1, 1999, rewrote subsections (a)-(c) 

APPENDIX A 2008 

The 2004 amendment, effective July 1,2004, in 
subsection CD, inserted the second sentence, inserted 
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Chapter 39.52. ALASKA EXECUTIVE BRANCH ETHICS ACT 

Article 01. DECLARATIONS 

Sec. 39.52.010. Declaration of policy. 
( a) It is declared that 
(1) high moral and ethical standards among public officers in the executive branch are 

essential to assure the trust, respect, and confidence of the people of this state; 
(2) a code of ethics for the guidance of public officers will 
(A) discourage those officers from acting upon personal or financial interests in the 

performance of their public responsibilities; 
(B) improve standards of public service; and 
(C) promote and strengthen the faith and confidence of the people of this state in their 

public officers; 
(3) holding public office or employment is a public trust and that as one safeguard of that 

trust, the people require public officers to adhere to a code of ethics; 
(4) a fair and open government requires that executive branch public officers conduct the 

public's business in a manner that preserves the integrity of the governmental process and avoids 
conflicts of interest; 

(5) in order for the rules governing conduct to be respected both during and after leaving 
public service, the code of ethics must be administered fairly without bias or favoritism; 

(6) no code of conduct, however comprehensive, can anticipate all situations in which 
violations may occur nor can it prescribe behaviors that are appropriate to every situation; in 
addition, laws and regulations regarding ethical responsibilities cannot legislate morality, 
eradicate corruption, or eliminate bad judgment; and 

(7) compliance with a code of ethics is an individual responsibility; thus all who serve the 
state have a solemn responsibility to avoid improper conduct and prevent improper behavior by 
colleagues and subordinates. 

(b) The legislature declares that it is the policy of the state, when a public employee is 
appointed to serve on a state board or commission, that the holding of such offices does riot 
constitute the holding of incompatible offices unless expressly prohibited by the Alaska 
Constitution, this chapter and any opinions or decisions rendered under it, or another statute. 

Article 02. CODE OF ETHICS 

Sec. 39.52.110. Scope of code. 
(a) The legislature reaffirms that each public officer holds office as a public trust, and any 

effort to benefit a personal or financial interest through official action is a violation of that trust. 
In addition, the legislature finds that, so long as it does not interfere with the full and faithful 
discharge of an officer's public duties and responsibilities, this chapter does not prevent an 
officer from following other independent pursuits. The legislature further recognizes that 

(1) in a representative democracy, the representatives are drawn from society and, 
therefore, cannot and should not be without personal and financial interests in the decisions and 
policies of government; 

(2) people who serve as public officers retain their rights to interests of a personal or 
financial nature; and 
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Sec. 39.52.250. Advice to fonner public officers. 
(a) A fonner public officer may request, in writing, an opinion from the attorney general 

interpreting this chapter. The attorney general shall give advice in accordance with AS 
39.52.240(a) or (b) and publish opinions in accordance with AS 39.52.240(h). 

(b) A fonner public officer is not liable under this chapter for any action carried out in 
accordance with the advice of the attorney general issued under this section, if the public officer 
fully disclosed all relevant facts reasonably necessary to the issuance of the advice. 

Sec. 39.52.260. Designated supervisor's report and attorney general review. 
(a) A designated supervisor shall quarterly submit a report to the attorney general which 

states the facts, circumstances, and disposition of any disclosure made under AS 39.52.210· 
39.52.240. 

(b) The attorney general shall review determinations reported under this section. The 
attorney general may request additional infonnation from a supervisor concerning a specific 
disclosure and its disposition. 

(c) The report prepared under this section is confidential and not available for public 
inspection unless fonnal proceedings under AS 39.52.350 are initiated based.on the report. If 
fonnal proceedings are initiated, the relevant portions of the report are public documents open to 
inspection. The attorney general shall, however, make available to the public a summary of the 
reports received under this section, with sufficient deletions to prevent disclosure of a person's 

. identity. 
(d) The attorney general shall submit to the personnel board a copy of the quarterly 

reports received from designated supervisors under (a) of this section together with a report on 
the attorney general's review conducted under (b) of this section. 

Sec. 39.52.270. Disclosure statements. 
(a) A public officer required to file a disclosure statement under this chapter shall meet 

the requirements of this subsection in making the disclosure. When the public officer files a 
disclosure statement under this chapter, the public officer signing the disclosure shall certify that, 
to the best of the public officer's knowledge, the statement is true, correct, and complete. The 
disclosure must state that, in addition to any other penalty or punishment that may apply, a 
person who submits a false statement that the person does not believe to be true is punishable 
under AS 11.56.200 - 11.56.240. 

(b) A designated supervisor who receives a disclosure statement under AS 39.52.110 -
39.52.220 shall review it. If the designated supervisor believes that there is a possibility that the 
activity or situation reported in a disclosure statement filed under AS 39.52.110 - 39.52.190 may 
result in a violation of this chapter, the designated supervisor shall take appropriate steps under 
AS 39.52.210 - 39.52.240. Failure of the designated supervisor to proceed under AS 39.52.210 -
39.52.240 does not relieve the public officer of the public officer's obligations under those 
statutes. 

(c) In this section, "disclosure statement" means a report or written notice filed under AS 
. 39.52.110 - 39.52.220. 

Article 04. COMPLAINTS; HEARING PROCEDURES 

Sec. 39.52.310. Complaints. 
(a) The attorney general may initiate a complaint,or elect to treat as a complaint, any 

matter disclosed under AS 39.52.210, 39.52.220, 39.52.250, or 39.52.260. The attorney general 
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may not, during a campaign period, initiate a complaint concerning the conduct of the govemor 
or lieutenant governor who is a candidate for election to state office. 

(b) A person may file a complaint with the attomey general regarding the conduct of a 
current or former public officer. A complaint must be in writing, be signed under oath, and 
contain a clear statement of the details of the alleged violation. 

(c) If a complaint alleges a violation of AS 39.52.110 - 39.52.190 by the governor, 
lieutenant governor, or the attorney general, the matter shall be referred to the personnel board. 
The personnel board shall return a complaint concerning the conduct of the governor or 
lieutenant governor who is a candidate for election to state office as provided in G) of this section 
if the complaint is initiated during a campaign period. The personnel board shall retain 
independent counsel who shall act in the place of the attorney general under (d) - (i) of this 
section, AS 39.52.320 - 39.52.350, and 39.52.360(c) and (d). Notwithstanding AS 36.30.015(d), 
the personnel board may contract for or hire independent counsel under this subsection without 
notifying or securing the approval of the Department of Law. 

(d) The attorney general shall review each complaint filed, to determine whether it is 
properly completed and contains allegations which, if true, would constitute conduct in violation 
of this chapter. The attorney general may require the complainant to provide additional 
information before accepting the complaint. If the attorney general deterroines that the 
allegations in the complaint do not warrant an investigation, the attorney general shall dismiss 
the complaint with notice to the complainant and the subject of the complaint. 

(e) The attorney general may refer a complaint to the subject's designated supervisor for 
resolution under AS 39.52.210 or 39.52.220. 

(f) lfthe attorney general accepts a complaint for investigation, the attorney general shall 
serve a copy of the complaint upon the subject of the complaint, for a response. The attorney 
general may require the subject to provide, within 20 days after service, full and fair disclosure in 
writing of all facts and circumstances pertaining to the alleged violation. Misrepresentation of a 
material fact in a response to the attorney general is a violation of this chapter. Failure to answer 
within the prescribed time, or within any additional time period that may be granted in writing by 
the attorney general, may be considered an admission of the allegations in the complaint. 

(g) If a complaint is accepted under (f) ofthis section, the attorney general shall 
investigate to determine whether a violation of this chapter has occurred. At any stage of an 
investigation or review, the attorney general may issue a subpoena under AS 39.52.380. 

(b) A violation of this chapter may be investigated within two years after discovery of the 
alleged violation. 

(i) The unwillingness of a complainant to assist in an investigation, the withdrawal of a 
complaint, or restitution by the subject of the complaint may, but need not in and of itself, justify 
termination of an investigation or proceeding. 

(j) The personnel board shall return a complaint concerning the conduct of the governor 
or lieutenant governor who is a candidate for state office received during a campaign period to 
the complainant unless the governor or lieutenant governor, as appropriate, permits the personnel 
board to assume jurisdiction under this subsection. If the pers.Q!l!lel board receives.a.complaint 
c~rning..th.e..QQIl.!iucl.Qf):!!~J~g'yel1lor or lieutenant governor who is a canpjdate.dur.ng the 
campaign period, the personnel boardshaiiTmmediafe1y notify the subject of the complaint of 

"1liereceiptofihe complaint, of the suspension of the personnel board's jurisdiction during the 
campaign period, and of the candidate's right to waive the suspension of jurisdiction under this 
subsection. The candidate may, with.in 11 days after the personnel board mails or otherwise 
sends notice of the complaint to the candidate, notify the personnel board that the candidate 
chooses to have the personnel board proceed with the complaint under this section. If the 

7/10/07 



( 

c( 

4674 

candidate does not act within that time or if the candidate notifies the personnel board that the 
candidate is not waiving the suspension of jurisdiction, the personnel board shall return the 
complaint to the complainant with notice of the suspension of jurisdiction under this subsection 
and of the right of the complainant to file the complaint after the end of the campaign period. 

(k) A campaign period under this section begins on the later of 45 days before a priniary 
election in which the governor or lieutenant governor is a candidate for state office or the day on 
which the individual files as a candidate for state office and ends at the close of election day for 
the general or special election in which the individual is a candidate or on the day that the 
candidate withdraws from the election, if earlier. For a candidate who loses in the primary 
election, the campaign period ends on the day that results of the primary election showing that 
another individual won the election are certified. 

Sec. 39.52.320. Dismissal before formal proceedings. 
If, after investigation, it appears that there is no probable cause to believe that a violation 

of this chapter has occurred, the attorney general shall dismiss the complaint. The attorney 
general shall communicate disposition of the niatter promptly to the complainant under AS 
39.52.335(c) and to the subject of the complaint. 

Sec. 39.52.330. Corrective or preventive action .. 
After determining that the conduct of the subject of a complaint does not warrant a 

hearing under AS 39.52.360, the attorney general shall recommend action to correct or prevent a 
violation of this chapter. The attorney general shall communicate the recommended action to the 
complainant and the subject of the complaint. The subject of the complaint shall comply with the 
attorney general's recommendation. 

Sec. 39.52.335. Summary of disposition of complaints and review by personnel board. 
(a) When the attorney general initiates or receives a complaint under AS 39.52.31O,the 

attorney general shall inunediately forward a copy of the complaint to the personnel board. 
(b) Each month, the attorney general shall file a report with the personnel board 

concerning the status of each pending complaint and the resolution of complaints that have been 
closed since the previous report. 

(c) Ifa complaint is dismissed under AS 39.52.320 or resolved under AS 39.52.330, the 
attorney general shall promptly prepare a summary of the matter and provide a copy of the 
summary to the personnel board and the complainant. The summary is confidential unless the 

(I) dismissal or resolution agreed to under AS 39.52.320 or 39.52.330 is public; or 
(2) superior court makes the matter public under (h) of this section. 
(d) Within 15 days after receipt ofa summary under this section, a complainant may file 

comments with the personnel board regarding the disposition of the complaint. 
(e) At its next regular meeting that begins more than 15 days after receipt of a summary 

under this section, the personnel board shall review the summary and comments, if any, filed by 
the compiainant. Tne personnei board may compei the attendance of the subject of the complaint 
or the complainant at the meeting and may compel the production of documents. Attendance 
may be by teleconference. The attorney general or the attorney general's designee shall be 
available to respond to questions from the personnel board concerning the disposition of the 
complaint. 

(f) After review of the summary, the personnel board may issue a report on the 
disposition of the complaint. If the matter is confidential and the board determines that 
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Senator Halford moved and asked unanimous consent that the 
journals for the first through the twenty-first legislative 
days of the First Special Session of the Fourteenth Alaska 
Legislature and Seriate Supplement No. 41 be approved as 
certified by the secretary. Without objection, it was so 
ordered. 

MESSAGES FROM THE GOVERNOR 

Message of July 17 was read, stating the 
following resolution and transmitted the 
rOlled copies to the Lieutenant Governor t s 
nent filing: 

Governor read the 
engrossed and en­
Office- for perma-

HOUSE CONCURRENT RESOLUTION NO. 39 
(Authori~inq a recess by the Senate or the 
House of Representatives for a period of nore 
than three days) 

Legislative Resolve NO. 26 

STANDING COMMITTEE REPORTS 

Received July 22, 1985: 

AUTHORIZATION FOR ISSUANCE OF SUBPOENAS 

The undersigned members of the Rules co~ittee hereby author­
ize the committee chair to issue subpoenas requiring the 
attendaI)ce of witnesses before the Rules Committee to testify 
in connection ·with the Rules committeets inquiry into the 
report of the Grand Jury concerning the Governor's ·involvement 
in the state I saward ·of the lease to the Fifth Avenue center 
in Fairbanks. This authorization is given in accordance with 
Alaska Statute 24.25.010(b). 

/s/ Tim J(elly 
Senator Tim Kelly, Chairman 
Date: 7/18/85 

Sen. tor Jack Coghill 
Date 

Is/Pon Bennett __ ~~ ____ _ 
Senator Don Bennett 
Date: 7/U/85 
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August 5, 1985 

I hereby concur. 

/51 Don Bennett 
Don Bennett, President 
Alaska state Senate 
Date: 7/18/85 

"August 5, 1985 

SENATE JOURNAL 

lsI Jan Faiks 
senator Jan Faiks ' 
Date: 7/18/85 

/sl Joe Josephson 
Senator Joe Josephson 
Date: 7/18/85 

SENATE RULES COMMITTEE 

INQUIRY INTO THE JULY 1, 1985 GRAND JURY REPORT 

Dear Mr. President: 

1489 

Pursuant to your instruction of July 15, 
Rules Committee has inquired into the July 
Report and reports back as follows; 

1985, the senate 
1, 1985 Grand Jury 

1. On July 2, 1985, the Superior Court, First Judicial Dis­
trict released a Grand Jury Report regarding the circumstances 
surrounding a state lease of the Fifth Avenue Center in Fair­
banks. That Grand Jury had been investigating the lease since 
April 24, 1985. 

2. The Grand Jury Report stated that the evidence disclosed 
'serious abuse of office by Governor William Sheffield and his 
Chief of Staff'. The Grand Jury made eight specific recommen­
dations. The first of these recommendations was that the 
Alaska Legislature be called into Special session to consider 
the evidence for the express purpose of initiating impeachment 
procedures against the governor. 

3. In response to this clear call by the Grand Jury; the 
Alaska Legislature convened in special session on July 15, 
1985. Alaska's constitution charges the state Senate with the 
responsibility of originating a motion for impeachment and the 
House of Representatives with the responsibility of trial on 
impeachment,' The Constitution provides that 'the motion for 
impeachment shall ~ist fully the basis for the proceeding' and 
requires a two-thirds· vote for passage. The impeachment pro­
cess is difficult as it rightfully should be difficult. 
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4 . Impeachlil~nt. ls unprecedented tn our state arid rare. j n the 
history of our nation. It is a matter of. utmost . impor.t~.l1~e 
and the Senate approached ,:h.~s matter with the gravl.ty that ,t 
deserved. Acting on the lJ.tnlted precedent provided hy the ex­
pUlsion of. a formel:' -5i..:a.tt:! senator from the legi51ature, the 
sr=nate President. reIO":rced the matter to the Senat.-.: Rules Com­
mittee .. The Senate :c:etained the services of San\uel Dash, one 
of i:.!"!e most 'knowledgeable attorneys it cou14 find in this 
r.a.t.e area of l.1~gal expertlse, to act as Chief Co\tnsel. 

5. As a first ord'er of businessi the RuleH CoTtl.mittee adopted 
rUles of procedurA. It waS deter.mined that all't\lcnty sena­
tors would be invit.ed to attend and participate in all rneet-­
ings. Although the constitution does not f!xpressly require 
that a Governol:" be al:.owed to participate in senate. impeach­
ment hearings, the conunittee voted to allow the Governor and 
his counsel rull particlpation, in order to assure due process 
in every stage_of the l1earing. 

6. rrhe CCHml.ittea thell adopted a burden of proo.f of 'clear and 
convincing. evidence' and l1arrowed the scope of the inquiry to 
matters referred to the Senate by the Grand Jury. 'l'he ch,'iir­
ltlan t:1ade plain that a vJiele latitude of debate and questioning 
concerning area,s mentionad .i.n the Grand Jury ~eport would be" 
allowed. The .la5t major iteru of procedural business by the 
cOInlnittee was to adopt a defildtion of impeachable offenses. 
'l'he Committee defined impeachable offenses as 'serious mis­
condnct in of tic a, Sl.lch as 1;.reason, malfeasa.nce, misfeasance, 
corruption or perjury', 

7. In their 6earch to determine the truth in this matter, 
members of the Senate have: revie' .... ed twelve volumes of Grand 
Jury b;-anscripts , which irlcJ.ude almost 3,000 pages and the 
testimony of" forty-four witnesses. We have re.viewed the 
t.:-ans-:::ripts of state1l"1;jr)ts ny "\ldtnesses obtained during the 
investigation and con·:dderec nUlTIcrous legal briefs and oral 
urquments py counsel t.o the R~natc, couns:~l to the Governor 
und the Legislative Affairs Agency.- We have heard testimony 
by nine wit.nasses, including GO'Je.rnor Sheffield, and developed 
out.· o"Wn printed r.-ecord of mCJre. than 3,000 pages over twelve 
days of hearings. . 

8. Although the fiJ'lancial and civic costs of this special 
session have been high we believe th~t in the long :run it will 
serve Ala~ka's public well. Some costa were inevit~ble due to 
the timing of the Grand Jury' 5 action, such as the need for 
convening a special session ot the Legislature rather than 
taking up the matter during a regular Legislative session. We 
also bel ieve that the national attention given Alaska's im­
peachment proceedings and the ilrlportance of our inquiry as a 
legal precedent reqo .. lired the retention of expert; legal advic-e. 
The benefits of this experience may not be seen inunediately 
but will be felt in year.s to come in the fonn of solving 
existing problems brought t.o light through this process and 
avoidance of futUre public expenses. 
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9. Probably everyone of the twenty senators has his or her 
own opinion or eXactly what happened to cause us to have to 
sit together in this unhappy judglJlent. None of us can look 
inside another· s heart or mind, hOllever, and Governor Shef­
field says he cannot remember a number of the events, the 
recollection of which would have clarified his personal in­
volvement in this matter and made our judgment easier. 

10. It is the opinion or a maj ori ty or the Rules cOl1Ul1i ttee 
that the evidence that an impeachable offense occurred, though 
substantial, does not rise to the level of I clear and con­
vincinq evidence i. The Rules COlnlllitte~ 'also believes that 
sufficient support to approve one or more articles of impeach­
ment is not available in the full Senate. 

11. We ·there'for~ o:ffer this report as "an affirmation to the 
members of the public and those state employees who came 
forward and put their careers in jeopardy and as a condemna­
tion of those within the state system who have, according to 
the record we ourselves have developed, abused the public 
trust and brought discredit upon the~selves and this adminis­
tration. 

lZ. A lack of a recommendation to impeach the governor should 
not be interpreted I however, as .in any way condoning the 
standard of behavior that has brought us here. The Governor's 
Chief of Staff has admitted to lying to prosecutors and de­
stroying evidence. There is also testimony that other evi­
dence was directed to' be destroyed. There is a clear pattern 
of persons in the Governor's Office being more concerned with 
deniability than accountability. We rind that there was clear 
failure on the part of the Governor to set the tone for his 
a~inistration: a railure to declare standards or appropriate 
conduct fO.r his appointees in achieving the Governor's 90a1& .. 

13. This ~eport shoUld not be viewed in any way as critical 
of Governor Sheffield's expressed goal of state office con­
solidation in our major urban areas. We believe these goals 
are in the broadest· public interest, and we feel this affair 
should not stop or delay future consolidation. However, the 
manner in which the Fairbanks office· consolidation lease con­
tract was awarded is absolutely unacceptable and we urge that 
all fUtUre efforts in this direction be above reproach. 

14. There is direct evidence that at the Governor's request, 
a request for proposals was sent to a ~ember of a partnership 
whi,?h was a potential bidder on tbe Fairbanks Office consoli­
dation lease, giving that bidder a definite competitive ad­
vantage over ·other potential bidders. While release o~ the 
R.F.P. is not in itself a criminal· offense it is clearly 
contrary to the standards· and practices for contracting of the 
Division of General Services & Supply, Department of Admini­
stration. Political or personal relationships are not a jus­
tification for the advanced relea~e of any. information in 
state governMent. We recommend that the regula.tions of the 
Governor's office in this area be promptly modified to include 
this common-sense principle with speCific exceptions left to 
the individual departments. 
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15. There Is further evidence that at a later date the com­
petitive bid process was changed to a sale ·source contract. 
This change to a sole source contract could well have been 

"rationalized with public policy goals, but the Governor's 
total lack of memory of a key meeting precipitating this 
change I even after hearing detailed accounts of it' by the. 
other participants, raises serious doubts to his credibility. 

"16. In fact the whole pattern of the Governor's memory lapses 
is disturbing. During his testimony, t~e Governor exhibited 
almost· verbatim recall of conversations and events that were 
favorable to him and a substantial lack of recall of event.s 
that might reflect upon him unfavorably. 

~7. The Grand Jury Report states: 'The evidence from a sub­
stantial number of witnesses also indicates that employees in 
the Department of Administration and the Department of Law 
!nay have eventually acquiesced in the intervention by the 
Governor's Office in part because they perceived that this was 
not an isolated instance ·but one that followed a series of 
other such episodes'. In the process of the Senate hearings 
on impeachment, a number of other issues of concern were 
touched on but it was not appropriate to follow up these 
issues because of the established spope of the hearings, the' 
resources of the committee and the time available. It is 
recommended that the Department of Law review the transcripts 
of the Senate Rules hearings to determine whether other items, 
such as the ,Anchorage Office Lease and the Frqntier Off'ice 
Building lease might be appropriate subjects for separate 
review or investigation. 

18. In this connection; we believe that the Attorney General 
was remiss in failing to insist upon direct access to the 
Governor, when the subject matter directly or potentially 
involved members of the Governor's Office-staff. 

19. In addition to its first recoIl\JUendation regarding im­
peachment, the Grand Jury made seven additiona~ recommenda­
tions. The Grand Jury I B eighth recommendation was that the 
state lease of the Fifth Avenue center be voided._ On July 2, 
1985, the Attorney General issued an opinion stating the lease 
should be voided. 

20. The remaining six recommendations of the Gr&nd Jury are: 
an executive branch code of ethics, adoption of revised 
procurement procedures, state employee awareness of ethical 
obligations, legislative review of problems presented by 
access to government officials to promote private pecuniary 
interests, implementation of procedures to promote the com­
petitive bi.dding process, and adoption of standards pertain'ing 
to bid waivers. We strongly endorse these recommendatio~5 and 
beiieve that the legislative and executive branches must work 
together to achieve them. The impeachment hearings hav~ em­
phasized the need for an executive branch code of ethics. 
They have also made evident the need for improved campaign 
financing laws, a subject currently under intensive study by 
the Senate state Affairs committee. 
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21.. The constitution of Alaska provides: 'The pow.er of grand 
juries to investigate and make recommendations concerning the 
public welfare or safety shall never be suspended'. The 'com­
mittee believes that this power has served the public and 
State well and will continue to do so in the future. However, 
it. is also believed that the Senate Rules Hearings have made 
evident that a better understanding about the 'limits of the 
powers of a Grand Jury would have made it easier to devote our 
attention to the relevant issues during the hearing,s. In 
part icular, the Grand Jury should have been instructed that 
impeachment is a political process and not a sUbstitute for 
judicial remedies. " 

22. It is our hope that these matters"will be taken up as a 
matter of highest priority, at the beginning of the Second 
Session "of the Fourteenth Alaska Legislature. To help facili­
tate this we urge" the full Senate to pass the attached reso­
lution calling for the President of the Senate to appoint a 
select interim committee on procurement practices and proce­
dures. We also recommend that a resolution requesting Judi­
cial Council recommendations on grand jury investigative pro­
cedures be approved. 

23. The committee agrees with the Grand Jury that, ' ... gov­
ernment officials must always aim for what is best for the 
public, not merely "for what :might be 'okay'. Every public 
official has a duty of loyal, faithful and honest service 
which is clearly inherent in the responsibilities of public 
office at all levels t • 

24. The 15 citizens sitting on the Grand Jury have expressed 
goals that everyone in public service must aspire to but were 
plainly lacking in t.he conduct of some of the Administration 
officials involved here. Alaskans will not tolerate those who 
violate this duty. 

CONCURRED IN BY, 

/s/ Tim Kelly 
Senator Tim Kelly, Chairman 
Chairman 

/s/ Jan Faiks 
senator Jan Faiks 

/s/ J B Jack Coghill 
Senator Jack Coghill, 
Vice Chairman 

/5/ Don Bennett 
Senator Don Bennett 

/s/ Joe IJosephson; I concur in par~graphs 1-9 and 17-24 but 
do not concur in significant portions of paragraphs 10-16. 
A supplemental report is attached. JPJ 
Senator Joe Josephson" 
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"supplemental Report of Senator Josephson 

I have concurred in the maj ori ty report because I agree with 
the operative result of the report, and especially the re.com-
1Tiefidations for the adoption of the two resolutions to which 
the report referred. 

I am noting, however, my specific nonconcurrence with signi­
ficant proportions of numbered paragraphs ~·of the major­
ity report, and accordingly, I submit herewith my separate or 
sUpplemental views. 

Governor Sheffield shoUld not be impeached. 

It has been said that any impeachment hearing has about it an 
aura of sadness. But I also Bee reaSons to be hopeful about 
Alaskals futUre as a result of these proceedings. 

First, Alaskans have seen State government in close-up. In­
terest in government is increased, and the constituency for 
statutory reforms is enlarged. 

Second, our legal system, displayed in these proceedings 
through good reEearch, cross-examination and advocacy, has 
proved again its great value for truth-finding. 

Third, the Legislature has received information and gained 
insights that will help in assessing legislation relating to 
ethics, procurement practices, and grand jury pr.ocedu~es. 

Fourth, an undercurrent of gossip, rumors, and innuendo has 
been replaced by truth. . 

A. The Grand Jury Report. 

'I'he Grand Jury report called on .the Senate to consider im­
peachment. The Senate has responded, and considered the re­
port and other materials and testimony. To conclude th"t 
impeachment is not appropriate, and that f Governor Bill 
Sheffield committed no impeachable offense, is not to reflect 
adversely upon the grand juror.s or the~r wor.k. 

The grand jurors, the record shows, were serious, diligent, 
and thoughtful. But they did not know the whole story. It fs 
no criticism of the prosecutors to note that grand juries are 
not, and never were, created for the purpose of providing full 
and fair hearings that go to the merits of a charge. That is 
why a Grand Jury indictment, even when rendered -- and there 
was no indictment here -- is nothing rnor~ than an accusation, 
and why a person indic.ted is prez\J:r;.ed to be innocent of the 
accusation unless convicted after trial. 

The gral'.d jur.ors were told to consider impeachment, but. they· 
were never told wh.:\t constitutes an impeachable offense, ul'tder 
the historical precedents or the debates in the Alaska 
constitutional convention. 
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The grand. jurors heard arguments of lawyers, but they never 
heard the arguments of Governor Sheffield's attorneys or the 
mature reflections at Senate Chief Counsel Sam Dash. 

The grand jurors saw documents I but they did not sea al.J. the 
documents that the Rules committee saw. 

.lo"nd at least some of the witnesses before t.he Grand Jury r 
including Anselm" staack and Bill Sheffield, were directed to 
answer the questions that. \.I'ould satisfy the prosecutors I . r:.o­
tions of relevancy and materiality rather than the witnesses I 
desire to give a full and balanced account of the surrounding 
circumstance.s and the context in which events or conversations 
took place. 

Apart from the question of impeachment, the Grand J·ury T.'Iade 
legislative recqmrnendat.ions, pointili9 out the. need to reassess 
th.e existing statlltp..s involving conflict-of-irltere~t, ethics, 
procurement practices (including bid waivers and sole source 
procurement), and e.mployee awareness of ethical obligat~onG. 

The record of these proceedings confirms the urgency of these 
recommendations. They reflect that existing laws and regula­
tions are confusing, inconsistent, insufficient, and obscure. 
The senate should establish a Select Interim Committee to 
address these problems forthwith. 

B. The Fifth AVeJll,le Cent...~LfrQgyremen!. 

since the Rules committee has voted to narrow the scope of'the 
inquiry to the question of perjury, little comment .is neces­
sary about the procurement process which led to the state I B 

le~se of office space at the Fifth Avenue center in Fair.banks. 

However r a brief commentary is in order. I find no impeach­
able conduct. I do not find by clear and convincing evidence 
that the conduct of Chief of Staff, John Shively, prior to the 
commencement of the criminal invf'stigation. by Prosecutor 
Hickey, was impr~per. 

Mr. Shively was confronted with a bureaucratic elenlent well 
practiced. in what Mr. staack called I end run I I 'slm'l roll', 
and 'creeping commitment' techniques for thwarting administra­
tive policy. Mr. Shively, and Governor Sheffield, came to 
govarnrnent as do~r~ and movers and as action-oriented lsa.dcrs. 
Mr. Shively conveyed strong views to the Department of Adnlin­
istratio~1 but th~t is. the job ·of the. chief of Staff. 

Mr. Shively knew that Governor Sheffield favored the consoli­
dation of office space for certain state agencies in Fair­
banks, in the ·downtown area. He never interfered in the ne­
gotiation of the lease, either by dictating or pressuring for 
prices favorable to the owners or for the owners' desire for a 
lease of more square footage. He acquiesced in recommenda­
tions by the Department of Law and the Department of Adminis­
tration for a bid waiver procedure, and was personally in­
vol ved in the decision to rej ect the ' footprint 1 for the 
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smallest qualifying zone for lease space which Mr. Arsenault 
presented on october 2. Fin~lly,.it appears that the- \)1 timate 
result, the lease itself, gave the state high-quality space at 
a fair.price in the area of town where local civic groups and 
community leaders had recommended the consolidation to be. 

Assuming, for purposes of discussion only, that John Shively 
acted improperly in his contacts with the Department of· 
Administration with regard to the Fairbanks consolidation 
project, the evidence did not show that his improper actions 
came at the direction of Governor Sheffield. On the contrary, 
the evidence is clear that Mr. Shively himself never consid­
ered that he was acting upon the Governor's instructions or 
directions -- except for the appropriate general direction to 
keep forward progres's on the consolidation project and to 
secUre conSUltation and reaction to the 'footprint' or devel­
opment zone presented by Hr. Arsenault on behalf of the 
owners. . 

It is true, of course, that any elected official must be 
answerable to the electorate for the actions of his or her 
subordinates. That 1s only fair; since politicians take 
credit for the good that subordinates do, they must also be 
prepa~ed to take the blame for subordinates· mistakes. 

But that is a political consideration, and is fittingly raised 
in traditional give and take of free, robust debate of the 
political process. 

For ilnpeachlTlent purposes, an official is not responsible for 
the actions of subordinates unless those actions came about 
through the active participation of the official, or at the 
official's instructions or directions. 

I serious misconduct', as defined, includes 'misfeasance' and 
'malfeasance', not nonfeasance or a failure of supervision. 

In summary, I find that the Chief of Staff did not intervene 
improperly with respect to the Fifth Avenue Center, and that 
even if he did, his conduct is not imputable to Governor 
Sheffield for purposes of impeachment without a showing of 
'serious misconduct', 'misfeasance·, or 'malfeasance' on the 
part of Governor Sheffield, established by clear and convincing 
evidence. Accordingly, there was no impeachable conduct. 

C. Periury 

From the outset, I" determined that perjury constitutes an 
impeachable offense. A democratic society cannot operate 
effectively if its chief executive were to knowingly lie to a 
grand jury lJnd~l; oath. "If clear and convincing evidence 
established that Governor Sheffield committed perjury before 
the Grand Jury, I would have voted to impeach Governor 
Sheffield without hesitation. 
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But there is no such clear and convincing evidence. Reviewing 
the Governor's testimony, former Attorney General Gorsuch 
fo~nd 'contusion' and poss~ble • inconsistency' with Mr . 
Gorsuch IS own recollections i t.hose findings, if believed, do 
not establish perjury. 

I will not debate here at length all of the reasons for my 
conclusion that clear and convincing evidence Was not pre-. 
sented to establish perjury. But some of the reasons follow: 

1. By the time the Governor testified, he had received a 
detailed briefing about the investigation by Prosecutor 
Hickey. Therefore, the Governor must have had great diffi­
culty in sorting out, as he testified, those matters that he 
knew from his own memory and those matters that he knew from 
the briefing only. Obviously, it would have been improper and 
inappropriate for the Governor to tell the Grand Jury proposi­
tions of fact which had been recited to him in the briefing, 
unless ~e had personal knowledge of the same matters. (crimi­
nal RUle of Procedure 6(r); see 'Memorandum Concerning Norman 
Gorsuch's Testimony And the Questioning of ,the Governor Before 
the Grand Jury' by Messrs. Conway and Lacovara.) 

2. It is clear from the testimony of Mr . Shively and Mr. 
Arsenault that nothing occurred at the October 2, 1984, meet­
ing they attended with Gove.rnor Sheffield which was improper, 
or which involved a direction or instruction from Governor 
Sheffield to I rig I the Fairbanks lease. Ther.efore, there is 
no motive ascribabl.e to the Governor that would explain a 
deliberate falsehood. 

3. Governor Sheffield acknowledged with candor that it was 
'highly probable' that the October 2 meeting took place, and 
he added that he ''las 'not doubting· that the llleeting occurred 
and that the subject of Mr. Arsenault's requests were dis­
cussed. (GJ Tr. 1762). 

4. Persuasive extrinsic evidence to corroborate t.he notion 
that Governor Sheffield deliberately and knowingly lied ,lith 
respect to any issue \oJas not presented. In fact, as Professor 
Dash said in h.i..s closing statement, the ",hole case against the 
Governor rested on circumstantial evidence only. uhile 
eviden'J;e of a fact can be circumstantial as \-1ell as direct, 
the record reveals at least as many circumsta.nces to suqqest 
that Governor Sheffield attempted to 'tell the truth to - the 
Grand Jury as there ,"ere· to suggest the contrary. 

From these hearings, many lessons can be learned. The 
leqislatj....Y"L . .PXf\..l'J..cl1, as noted above, ne.eds to· address the 
pllblic policy issues raised by the Grand Jury, in a thorough 
rElview of procurement practices, conflict-of-interest laws, 
proposals for a code of ethics for the exec.:utive branch, and 
related foiubjects. In l':dd:i.tioll, legislntion is needed to re­
ql.l.ire that future grand jury reports, ""tlhen released, meet the 
tests applied by Judge Sirit!a when he authorizad delivery to 

, "' 

'\ 
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the Judiciary conunittee of the House of Representatives in 
Congress of a watergate grand jury repqrt, or to assure that 
any un indicted officer who is the subject of such a report 
will be given a simultaneous opportunity. to comment upon its 
contents, as required under federal law since 1970. 

~rhe executi v,?_Rranch needs to learn lessons, too. 

The bureaucracy has an especially difficult tasle. On the one 
hand I it must bring to the attentioli of competent higher 
nuthority concerns about possible misunderstandings or viola­
tions .of applicab~e laws, regulations and policies. The gov­
ermnent of Alaska is still relatively small; it is certainly 
not a military or paramilitary organization, and even in the 
armed forces, procedures exist to bring problems to the atten­
tion of those 'at the highest level of the command chain. Ac­
cordingly I Governor Sheffield and h.is immed1~te advisors must 
reiterate their willingness to hear and consider the advice of 
the bureaucracy, and the bureaucracy must be willing to give 
that advi.ce. . 

Bu·t: on the other hand, the bureaucracy must understand the 
distinction between legal constraints and mere policy dif­
ference. It Inust respect the right of the people, who are 
sovereign, to impose their will on the bureaucracy through the 
people's elected officials. When the policies are set, and· 
viola.te no laws or regUlations, the bureaucracy must respond. 
When laws are enacted, they must be implemented. 

Governor Sheffield came to office determineQ to have,an 'open 
door' operation and an open govermnent. I find from this 
rCyord t[l.at this determination has always existed. .For ex­
ample GcVeruor Sheffield testified that he told John Shively 
that the files on the Fairbanks office lease case should be 
given to the News-Miner, whether or not it contained· 'poli­
tically em.barrassing' materials .. But around the Governor, 
there developed an atmosphere of over protectiveness. The 
trauma of these proceedings give the administration a new op­
portunity to i~plement the spirit of the Governor1s determi-
nation for open government. • 

The Grand Jury .report closed by noting that 
officials must always aim for what is best for the 
merely for what might be 'okay'.' 

I government 
public, not 

I concur. If vie do not aspire to the best, we will not attain 
the good . 

.At .the same· time, let us never be so righteous, or self­
righteous, as to think that we will have, or that we are 
enti tIed to have, an infallible qovernment. In a free nation: 
government is people, and people-are fallible. 

Probably the greatest executive the American nation has s~en 
was Abraham Lincoln. He was also the most villified leader we 
have. ever had. 
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Abraham Lincoln" hald no malice towards those who criticized 
him. He said: I r shall try t·o correct errors when shown to 
be" errors ~ and I shall adopt new views so fast as they shall 
appear to be true view~. ' 

And I hope it is a comfort to Governor Bill Sheffield to re­
call Lincoln 1 s peace of mind in the secure knowledge that he 
was doing the best he could: 

IIf I were to try to' read, much less answer, all the 
attacks 1nade on me, this shop might as well be closed 
for any other business. t 

'I do the' very best I know how -- the very best I 'can; 
and I mean to keep doing so until the end. If the end 
brings me out all right, what is saict against me wonlt 
amount to anything. If the. end brings me out wrong, 
ten angels swearing'I was right would mak~ no 
difference. t 

In closing I I want to commend Chairman Kelly of the Rules 
Committee for the manner in 'which he conducted the proceedings 
in these diffioult days. The people of Alaska can be satis­
fied, whatever their conclusions or their views, or their 
political affiliation, that all points of view have been ex­
pressed, and that GoVernor Sheffield received due process of 
law. 

lsi Joe P. Josephson 
Joe P. Josephson 
Member, Senate Rules Committee tl 

senator Halford moved and aSked unanimous that the preceding 
Rules committee Report be spread. Without Objection, it was 
so ordered . 

Senator Halford stated for the record that the report repr~­
sents the views of the members of the Rules Committee and not 
the Senate as a whole. 

senator Ferguson moved and asked un?lnimol.!s consent that. his 
senate floor statement of today be spread. Without objection , !. 
it was so ordered. 

"SENATE FLOOR STATEMENT 
DUE PROCESS: RIGHTS OF THE ACCUSED 

SENATOR FRANK R. FERGUSON 
MONDAY AUGUST 5, 1985 

Up until Saturday, August 3, the Senate Rules committee pro­
ceedings were open and fair because the accused had an avenue 
for presenting facts to challenge the validity of certain 
documents. 
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during the Saturday hearing, the Rules Committee 
to give the accused the opportunity to challenge the 
of the Draft Rules committee Reports and/or R~solu-

Since these proceedings were an investigation, the Senate 
Rules Committee "had a constitutional obligation to allow the 
accused to have direct access to the Rules committee meeting 
to challenge the validity of various accusations which is 
exactly what the Grand Jury failed to do. 

'Two wrongs .... don't make a right' 

Even a governor is entitled to due process of the law espe­
cially under legislative investigations a9 required by the 
state Cbnstitution. The "fact in point is the 'Declaration of 
Rights' Article r, Section 7: DUE PROCESS 

Quote - 'No person shall be deprived of life, liberty, or pro­
perty without due process of law. The right of all persons to 
fair and just treatment in the course of legislative and 
exec~tive investigatio~s shall not be infringed'. End Quote 

This clause in the 'Declaration of Rights' has been elevated 
to a prominent principle of justice and fair play that may 
never be violated by any branch of government. 

The Alaska Constitutional delegates incorporated novel lan­
guage in this section by explicitly extending the due process 
principle to both legislative and executive investigations. 
This was donG in reaction to the blusterous 'anti-comlnunist' 
investigations of Senator Joseph McCarthy in the mid-1950's 
that offended the public sense of fair treatment by government 
investigations. 

While I find nothing wrong with a grand jury, when authorized, 
to release a report containing reconnnendations concern ing the 
public welfare and safety, I find the legal basis of allowing 
a grand jury to issue a report naming a public official vlith­
out l;eturning an indictment to be deliberately or unprofes­
sionally negligent. 

I cannot support this report in good conscience because we did 
not give the accused due process in the final segment of the 
Senate Rules ContlTlittee's Legislative Investigation as envi­
sioned by th~ framers of the Alaska State constitution. II 

IN'fRODUCTION OF SENATE RESOLUTIONS 

SENATE RESOLUTION NO. 5 by Senator vic Fischer, 

Requesting JUdicial Council. recommendations on 
grand jury investigative p~ocedure~, 

\vas read thr:: first;. time. 

\ 

" 

" 
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18 of20 DOCUMENTS 

OFFICE OF THE A TIORNEY GENERAL OF THE STATE OF ALASKA 

NO NUMBER IN ORIGINAL 

_'FA. AG LEX IS 6I1; 1980 Op. (In!) Atty Gen. Alas. 

TYPE: INFORMAL OPINION 

SYLLABUS: 
[*IJ 

May 5, 1980 

Re: Alaska Renewable Resources Corporation Subpoena. 

REQUESTBY: 

The Honorable Alvin Osterback 
Co-chainnan 
House Resources Committee 
Alaska State Legislature 
Pouch V 
Juneau, Alaska 99811 

OPINIONBY: 

AVRUM M. GROSS, ATTORNEY GENERAL; ArthurH. Peterson, Assistant Attorney General 

OPINION: 

Page I 

As requested by your committee's assistant, Diane Morrison, you will find the following documents attached for 
your use: 

- a subpoena duces tecum for the three trustees of the Alaska Renewable Resources Corporation; 

- an affidavit of service. 

In order to make this subpoena valid, you must have the authorization of a majority of your committee and get 
Speaker Gardiner'S concurrence, in accordance with AS 24.25.0IO(b). Also it must be served in accordance with AS 
24.25.020. 

RESOURCES COMMITIEE 
HOUSE OF REPRESENTATIVpS 

ALASKA STATE LEGISLATURE 
In the Matter of the Investigation 

of Certain Matters Concerning the 

Alaska Renewable Resources Corporation 

SUBPOENA DUCES TECUM 

TO: Philip Hubbard, Trustee 

Dean Olson. Trustee 

) 
) 
) 
) 
) 
) 
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William Spear, Trustee 

Alaska Renewable Resources Corp. 

2nd Floor, Madsen Building 

Juneau, Alaska 99801 

Page 2 
1980 Alas. AG LEXIS 611,· 

Under the authority of art. II of the Alaska Constitution, [*21 and in accordance with AS U.25.0IO(b), the Re­
sources Committee of the Alaska House of Representatives directs you to appear at Room 116 of the State Capitol 
Building, Juneau, Alaska, on May 8, 1980, at 10:00 a.m., to give testimony on: 

I. The reasons for the resignation of Jack Milnes as a trustee of the Alaska Renewable Resources Corporation 
(ARRC). 

2. The recent financial assistance agreement between ARRC and TEPA, Inc. 

3. Major problems currently facing ARRC. 

In addition, you are to produce at that time and place all correspondence, applications, and other records pertaining 
to items I and 2 above. . 

Information made confidential by AS 37.12.120, and which is required by this subpoena to be produced, must be 
identified as such hy ARRC. The House Resources Committee and all other legislators and staff participating in this 
investigation will keep that information confidential. 

DATED:· ,1980 

June.u, Alaska 

Alvin Osterback, Co-chairman 

Resources Committee 

House of Representatives 

Alaska State Legislature 

Bill Miles, Co-chairman 

Resources Committ.ee 

House of Representatives 

Alaska State Legislature 

CONCUR: 

Terry Gardiner 

Speaker of the Hous. 

Alaska State [*31 Legislature 

Legal Topics: 

For related research and practice materials, see the following legal topics: 
Civil ProcedurePretrial MattersSubpoenasGovernmentsState & Territorial GovernmentsLegislatures 

----------------------~--------------------------
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Congressional Investigations: 
Subpoenas and Contempt Power 

Summary 

. When conducting investigations of the executive branch, congressional 
committees and Members of Congress generally receive the information required for 
legislative needs. If agencies fail to cooperate or the President invokes executive 
privilege, Congress can turn to a number of legislative powers that are likely to 
compel compliance. The two techniques described in this report are the issuance of 
subpoenas and the holding of executive officials in contempt. These techniques 
usually lead to an accommodation that meets the needs of both branches. Litigation 
is used at times, but federal judges generally encourage congressional and executive 
parties to settle their differences out of court. The specific examples in this report 
explain how information disputes arise and how they are resolved. 

For legal analysis see CRS Report 95-464A, Investigative Oversight: An 
Introduction to the Law, Practice, and Procedure of Congressional Inquiry, by 
Morton Rosenberg, and CRS Report RS3Q319, Presidential Claims of Executive 
Privilege: History, Law, Practice and Recent Developments, by Morton Rosenberg. 
A number of legislative tools, including subpoenas and contempt citations, are 
covered in CRS Report RL30966, Congressional Access to Executive Branch 
Information: Legislative Tools, by Louis Fisher. For a general report on oversight 
methods, see CRS Report RL30240, Congressional Oversight Manual. 

This report will be updated as events warrant. 
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Congressional Investigations: 
Subpoenas and Contempt Citations 

When conducting investigations of the executive branch, congressional 
committees and Members of Congress generally receive the information required for 
legislative needs. If agencies fail to cooperate or the President invokes executive 
privilege, Congress can turn to a number of legislative powers that are likely to 
compel compliance. The two techniques described in this report are the issuance of 
subpoenas and the holding of executive officials in contempt. These procedures 
usually lead to an accommodation that meets the needs of both branches. Litigation 
is used at times, but federal judges generally encourage congressional and executive 
parties to settle their differences out of court. The specific examples in this report 
explain how information disputes arise and how they are resolved. 

Congressional Investigations 

Although the congressional power to investigate is not expressly provided for 
in the Constitution, the framers understood that legislatures must oversee the 
executive branch. Under British precedents, lawmakers were expected to hold 
administrators accountable. James Wilson, one of the framers and later a Justice on 
the Supreme Court, expected the House of Representatives to "form the grand 
inquest of the state. They will diligently inquire into grievances, arising both from 
men and things.'" In an essay in 1774, he. described members oJ the British House 
of Commons as "grand inquisitors of the realm. The proudest ministers of the 
proudest monarchs have trembied at their censures; and have appeared at the bar of 
the house, to give an account of their conduct, and ask pardon for their faults. ,,2 

At the Philadelphia Convention, George Mason emphasized that Members of 
Congress "are not only Legislators but they possess inquisitorial powers. They must 
meet frequently to inspect the Conduct of the public offices.'" Charles Pinckney 
submitted a list of congressional prerogatives, inCluding: "Each House shall be Judge 
of its own privileges, and shall have authority to punish by imprisonment every 
person violati.iJg the same.'" The Constitution, however, provided no express powers 
for Congress to investigate, issue subpoenas, or to punish for contempt. What was 

I 1 The'Works of James Wilson 415 (1967 ed.). 

2 2 Id. 731 (essay "Consideration on the Nature and Extent of the Legislative Authority of 
the British Parliament"). 

, 2 The Records of the Federal Convention of 1787, at 206 (Farrand ed. 1937). See also 
Mason's comments as reported by Madison, id. at 199. 

4 Id. at 341. 
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left silent would be filled within a few years by implied powers and legislative 
practice. 

Early Precedents 

During the First Congress, the House debated a request from Robert Morris to 
investigate his conduct as Superintendent of Finance during the period of the 
Continental Congress. The matter was referred to a select committee consisting of 
three Members. 5 The Senate adopted a different approach, preferring to authorize 
President George Washington to appoint three commissioners to look into the matter· 
and report the results to Congress. 6 The House persisted with its committee, which 
issued a report on February 16; 1791.7 The House committee investigation did not 
produce a total .collision between. the two· branches because the area of inquiry 
concerned activities that occurred during the previous .Continental Congress. 
Nevertheless, the House inquiry is significant because the House decided, as noted 
by James Madison, that it was necessary for Congress to acquire information in order· 
to "do justice" to the coUntry and to public officers.' . 

A 1790 request from Treasury Secretary Alexander Hamilton to Congress, 
seeking financial compensation for Baron von Steuben, triggered· an early executive­
legislative clash over access to documents. Although Hamilton initially withheld 
some materials from Congress, lawmakers received sufficient access to documents 
to permit passage of a bill for Steuben:' In this confrontation the leverage of 
Congress was formidable. Without cooperation from the Administration, Congress 
could refuse to pass the bilL 

In 1792, the House conducted a major investigation by appointing a committee . 
to inquire into the heavy military losses suffered by the troops of Maj. Gen. Arthur 
St. Clair to Indian tribes. The committee was empowered "to call for such persons, 
papers, and records, as may be necessary to assist their inquiries. "to According to the 
account of Thomas Jefferson, President Washington convened his Cabinet to 
consider the House request. The Cabinet considered and agreed, 

first, that the House was an inquest, and therefore might institute inquiries. 
Second, that it might call for papers generally. Third, that the Executive ought 
to communicate such papers as the pUblic good would permit, and oughtto refuse 
those, the disclosure of which would injure the public: consequently were to 

5 1 Annals ofCong. 1168, 1204 (February 8, 10, 1790) . 

• 6 Id. at 1233 (February 11, 1790). 

7 2 Annals ofCong. 2017 (February 16, 1791). 

• Id. at 1515 (M:arch 19,1790). 

, 6 Stat. 2 (1790); 1 Annals ofCong. 972,978-80; 2 Annals of Congo 1572, 1584, 1606, 
1609-10 (April 6, 19, May 7, 10,1790); Kenneth R. Bowling and Helen Veit, eds., The 
Diary of William Maclay 265-74 (1988); 6 The Papers of Alexander Hamilton 221, 326-27 
(Syrett ed. 1962). 

10 3 Annals of Congo 493 (March 27, 1792). 



4696 

CRS-3 

exercise a discretion. Fourth, that neither the committee nor the House had a 
right to call on the Head of a Department, who and whose papers were under the 
President alone; but that the committee should instruct their chairman to move 
the House to address the President." 

The Cabinet concluded that "there was not a paper which might not be properly 
produced. »'2 The House co=ittee examined papers furnished by the executive 
branch, listened to explanations from department heads and other witnesses, and 
received a written statement from General St. Clair. 13 The general principle of 
executive privilege had been established because the President could refuse papers 
"the disclosure of which would injure the public." The injury had to be to the public, 
not to the President or his associates. 

The first use of the investigative power to protect the dignity of the House 
occurred in 1795. William Smith, a Representative from South Carolina, announced 
that a Robert Randall had confided in him a plan to seek a grant of some twenty 
million acres from Congress, to be divided into forty shares. More than half that 
amount would be reserved to lawmakers who assisted him. The House passed a 
resolution directing the Sergeant at Arms to arrest Randall and one of his associates, 
Charles Whitney. 14 On January 6, 1796, the House concluded that Randall had been 
guilty of contempt and a breach of House privileges by attempting to corrupt the 
integrity of its Members. He was brought to the bar of the House, reprimanded, 
recommitted to custody, and released a week lateL 'S 

Four years later, the Senate opened an investigation into material published by 
William Duane, editor oftheAurora newspapeL'6 The.Federalist Senate, voting 20 
to 8 along party lines, regarded language in the newspaper as "false, defamatory, 
scandalous, and malicious; tending to defame the Senate of the United States, and to 
bring them into contempt and disrepute, and to excite against them the hatred of the 
good people of the United States.»l7 Duane was ordered to appear at the bar of the 
Senate to defend his conduct. He appeared and asked for the assistance of counsel, 
which the Senate granted. He then refused to return, explaining that he was "bound 
by the most sacred duties to decline any further voluntary attendance upon that body, 
and leave them to pursue such measures in this case as, in their wisdom, they may 
deem meet."18 

11 1 The Writings of Thomas Jefferson 304 (Bergh ed. 1903) . 

. " Id. at 305. 

13 3 Annals ofCong. 1106-13 and Appendix (1052-59, 1310-17). 

14 Annals of Con g., 4th Cong., 1st Sess. 155-70 (1795). 

IS Id. at 171-245. 

16 Annals of Con g., 6thCong., Ist-2dSess. 63 (February 26, 1800). 

17 Id. at 111-12. 

18 Id. at 122 (emphasis in original). 
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It was for that action, and not the published material, that the Senate voted 16-12 
to hold him in contempt. '9 A warrant was issued for his arrest, but Duane managed 
to stay a step ahead of the Sergeant at ArmS.20 The Senate adopted a resolution (13 
to 4) requesting the President to prosecute Duane in the courta. He was indicted by 
a federal grand jury, but after several postponements was never convicted?' 

The first committee witness punished for contempt of the House was Nathaniel 
Rounsavell, a newspaper editor, charged in 1812 with releasing sensitive information 
to the press. After being held in custody, he admitted that part of the source of his 
story was overhearing a conversation between Members of the House, but refused to 
identify the lawmakers or say where thee conversation took place. In a letter he 
disclaimed any intention of showing disrespect to the House. Rep. John Smilie then 
identified himself as the e Member who Rounsavell overheard, stating that the 
information that appeared in the newspaper was "of no importance" and that if the 
House wanted a victim he offered himself as a substitute for Rounsavell. The 
Speaker asked Rounsavell whether he was willing to answer questions put to him. 
After he agreed that he was, the House voted that he had purged himself of contempt 
and he was released.22 

Judicial Guidelines 

The Supreme Court first placed limits on congressional investigations in 
Anderson v. Dunn (1821). Rep. Lewis Williams informed the House that a Col. John 
Anderson had offered him $500 if he would reciprocate with certain favors. The 
House ordered the Sergeant at Arms to take Anderson into custody. After 
interrogation by the Speaker, the House voted Anderson in contempt and in violation 
of the privileges of the House. The Speaker reprimanded him andreleased him from 
custody?3 The Supreme Court upheld the House action as a valid exercise in self­
preservation. Without the power to punish for contempt, the House would be left 
"exposed to every indignity and interruption that rudeness, caprice, or even 
conspiracy may mediate against it.,,24 However, the Court ruled that the power to 
punish for contempt was not unlimited. The House had to exercise the least possible 
power adequate to fulfill legislative needs (in this case, the power of imprisonment), 
and the duration of punishment could not exceed the life of the legislative body. 
Thus, imprisonment had to cease when the House adjourned at the end of a 
Congress.2S 

19 rd. at 123. 

20 James Morton Smith, Freedom's Fetters: The Alien and Sedition Law and American Civil 
Liberties 297-98 (1956). 

21 Id. at 306; Annals of Con g., 6th Cong., Ist-2d Sess. at 184. 

22 Annals of Cong., 12th Cong., 1st Sess. 1255-74. 

23 Annals of Cong., 15th Cong., 1st Sess. 580-83, 592-609, 777-90 (1818). 

24 Anderson v. Dunn, 6 Wheat. 204, 228 (1821). 

" The Senate, a continuing body, is not limited by the expiration of a Congress; McGrain 
v. Daugherty, 273 U.S. 135, 181-82 (1927). 
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As a result of this decision, it would be possible for someone to violate the 
dignity of the House in the closing days of a Congress and be punished only for the 
remaining period. To handle such situations, Congress passed legislation in 1857 to 
enforce the attendance of witnesses on the su=qns of either House. If an individual 
fails to appear or refuses to answer pertinent questions, that person can be indicted 
for misdemeanor in the courts." Witnesses can invoke their Fifth Amendment right 
not to incriminate themselves. 

Initially the Court defIned the legislative power to investigate somewhat 
narrOWly. In 1881, it spoke of Congress investigating only with "valid legislation" 
in mind.27 That particular case concerned the power of Congress to investigate the 
affairs of private citizens engaged in a real-estate pool. If the individuals co=itted 
a crime or offence, the Court said the judiciary would be the proper branch to act. 
The Court worried about "a fruitless investigation into the personal affairs of 
individuals. ,,28 

Laterjudicial rulings carne to recognize a much greater sweep to congressional 
authority. In 1927, the Court faced a situation where Congress looked not into the 
activities of people in the private sector but rather the conduct of the executive 
branch, particularly the administration of the Justice Department. The Court fIrst 
stated that "the power of inquiry-with process to enforce it-is an essential and 
appropriate auxiliary of the legislative function.,,2' Congress could not legislate 
"wisely or effectively in the absence of information. ,,30 Unlike the decision in 1881, 
the Court in 1927 did not confIne congressional investigations to "valid legislation." 
Congress had a right to seek information "for legislative purposes."" The Court 
recognized that the Senate resolution that launched the investigation of the Justice 
Department 

does not in terms avow that it is intended to be in aid of legislation; but it does 
show that the subject to be investigated was the administration of the Department 
of Iustice--whether its functions were being properly discharged or'were being 
neglected or mistreated, and particularly whether the Attorney General and his 
assistants were performing or neglecting their duties in respect of the institution 
and prosecution of proceedings to punish crimes and' enforce appropriate 
remedies against the wrongdoers~specific instances of alleged neglect being 
recited.'> ' 

26 11 Stat. 155 (1857), amended by 12 Stat. 333 (1862). The 1857 law, as amended, was 
upheld by the Supreme Court; mre Chapman, 166 U.S. 661 (1897). As amended in 1936 
(49 Stat. 2041) and 1938 (52 Stat. 942), this law is codified at 2 U.S.C. § 192-94 (2000). 

27 Kilbourn v. Thompson, 103 U.S. 168, 195 (1881). 

28 Id. 

29 McGrain v. Daugherty, 273 U.S. at 174. 

)OId. at 175. 

3\ Id. at 177. 

32 Id. 
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It was enough, said the Court, that the subject of investigation "was one on 
which legislation could be had and would be materially aided by the information 
which the investigation was calculated to elicit."" That is, a potential for legislation 
was sufficient. A congressional investigation could have legislation as a possible, but 
not a necessary, outcome. Investigation as pure oversight into the operations of the 
executive branch was adequate justification. 

To accomplish the purpose oflegislation or oversight, each House is entitled to 
compel witnesses to provide testimony pertinent to the legislative inquiry.34 Even the 
"potential" theory too narrowly circumscribes legislative investigations. Courts 
recognize that co=ittee investigations may take researchers up ''blind alleys" and 
into nonproductive enterprises: "To be a valid legislative inquiry there need by no 
predictable end result."" 

Subpoenas 

The Supreme Court has described the congressional power of inquiry as "an 
essential and appropriate auxiliary to the legislative function."" The issuance of a 
subpoena pursuant to an authorized investigation is "an indispensable ingredient of 
lawmaking. ,,37 This section describes how committee subpoenas are used to force 
testimony and the release of docunients, and how Congress can grant immunity to 
individuals who exercise their Fifth Amendment privilege against self-incrimination. 
The particular examples of subpoena power selected here include these actions: Rep. 
John Moss arrayed against the Federal Trade Commission, a House subcommittee 
requesting documents regarding Justice Department policy on seizing suspects 
abroad, a conflict between a House committee and the Justice Department involving 
the Inslaw affair, and a Senate committee seeking documents on Whitewater. 

Issuing a Subpoena 

Lawmakers and their committees usually obtain the information they need for 
legislation or oversight without threats of subpoenas. They understand that 
committee investigations have to satisfy certain standards. Legislative inquiries must 
be authorized by Congress, pursue a valid legislative purpose, raise questions 
relevant to the issue being investigated, and inform witnesses why questions put to 
them are pertinent. 38 Congressional inquiries may not interfere with adjudicatory 

33 rd. 
34 Id. at 180. 

35 Eastland v.United States Servicemen's Fund, 421 U.S. 491, 509 (1975). 

36 McGrain v. Daugherty, 272 U.S. 135, 174 (1927). 

" Eastland v. United States Servicemen's Fund, 421 U.S. at 505. 

38 Wilkinson v. United States, 365 U.S. 399,408-09 (1961); Ashland Oil, Inc. v. FTC, 409 
F.Supp. 297, 305 (1976). . 
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proceedings before a department or agency.J9 Other arguments may be offered to 
resist a subcommittee subpoena, such as the need to protect confidential trade secrets 
or to protect information within the Justice Department,40 but those justifications can 
be overridden by legislative needs. 

Federal courts give great deference to congressional subpoenas. If the 
investigative effort falls within the "legitimate legislative sphere," the congressional 
activity-. including subpoenas-is protected by the absolute prohibition of the 
Speech or Debate Clause, which prevents Members -of Congress from being 
"questioned in any other place." In a 1975 case, the Supreme Court ruled that such 
legislative activities are immune from judicial interference.4l A concurrence by 
Justices Marshall, Brennan, and Stewart did not agree that "the constitutionality of 
a congressional subpoena is always shielded from more searching judicial inquiry.,,·2 
In a dissent, Justice Douglas rejected the majority's position regarding broad 
legislative immunity from judicial review." 

As a tool of legislative inquiries, both Houses of Congress authorize their 
committees and subcommittees to issue subpoenas to require the production of 
documents and the attendance of witnesses regarding matters within the committee's 
jurisdiction. Committee subpoenas "have the same authority as if they were issued 
by the entire House of Congress from which the committee is drawn. ,,44 If a witness 
refuses to testify or produce papers in response to a committee subpoena, and the 
committee votes to report a resolution of contempt to the floor, the full House or 
Senate may vote in support of the contempt citation. 

Committees and subcommittees are authorized to request, by subpoena, "the 
attendance and testimony of such witnesses and the production of such books, 
records, correspondence, memoranda, papers, and documents - as it considers 
necessary." For a committee or subcommittee to issue a subpoena, a majority must 
be present, although the power to authorize and issue subpoenas may be delegated 
to the committee chairinan.45 Committee rules can vary the procedures for issuing 
subpoenas. 

A congressional subpoena identifies the name of the committee or 
_ subcommittee; the date, time, and place of the hearing a witness is to attend; and the 

39 Pillsbury Co. v. FTC, 354 F.2d 952,963 (5th Cir. 1966). 

40 See John C. Grabow, Congressional Investigations: Law and Practice 79-85 (1988); 
James Hamilton & John C. Grabow, "A Legislative Proposal for Resolving Executive 
Privilege Disputes Precipitated by Congressional Subpoenas," 21 Harv. J _ Legis. 145 (1984); 
James Hamilton, The Power to Probe 57-78 (1977); and Raoul Berger, "Congressional 
Subpoenas to Executive Officials," 75 Colum. L. Rev. 865 (1975). 

4\ Eastland v. United States Servicemen's Fund, 421 U.S. at 501. 

42 Id. at 515. 

43 rd. at 518. 

44 Exxon Corp. Y. FTC, 589 F.2d 582,592 (1978), cer!. denied, 441 U.S. 943 (1979). 

4S House Rule XI(2)(m). See also Senate Rule XXVI(1). 
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particular kind of documents sought. A subpoena may state that if the documents are 
delivered by a particular date, the person who has custody over the documents need 
not appear. Congressional subpoenas are typically served by the U.S. Marshal's 
office or by committee staff. The Senate has statutory authority to seek civil 
enforcement of its subpoenas over private individuals. 46 The House relies on its rules 
and criminal contempt statutesY . 

It is rare for an executive official to wholly sidestep a congressional subpoena. 
In 1989, a House subcommittee issued a subpoena to former Housing and Urban 
Development Secretary Samuel Pierce. He appeared, but invoked his constitutional 
right not to incrimiriate himself. He became the first former or current Cabinet 
official to invoke the Fifth Amendment since the Teapot Dome scandal of 1923.48 
In 1991, Secretary of Commerce Robert Mosbacher became the first sittmg Cabinet 
officer to refuse to appear before a congressional committee to explain why he would 
not comply with a subpoena.49 

In 1981, Attorney General William French Smith issued an opinion that 
analyzed how the Administration should respond to a congressional SUbpoena. He 
concluded that when Congress issues a subpoena as part of a "legislative oversight 
inquiry," access by Congress has less justification than when it seeks information for 
legislative purposes.'o He acknowledged that Congress "does have a legitimate 
interest in obtaining information to assist it in enacting, amending, or repealing 
legislation." Yet "the interest of Congress in obtaining information for oversight 
purposes is, I believe, considerably weaker than its interest when specific legislative 
proposals are in question. ,,51 This distinction between legislation and oversight is not 
so crisp. It is well established that Congress has as much constitutional right to 
oversee the execution of a law as to pass it. Moreover, even if such a distinction 
could be created, Congress could easily erase it by introducing a bill to "justify" 
every oversight proceeding. 

46 2 U.S.C. §§ 288b(b), 288d (2000);'28 U.S.C. § 1365 (2000). 

41 2 U.S.C. §§ 192-194 (2000). 

4B Valerie Richardson and·Jerry Seper, "House Committee Subpoenas Pierce," Waslrington 
Times, September 21, 1989, at A5; Gwen Ifill, "Pierce Invokes Fifth Amendment," 
Washington Post, September 27 ,1989, atA1; Haynes Johnson, "Teapot Dome of the '80s," 
Waslrington Post, September 29, 1989, at A2. 

" Susan B. Glasser, "Secretary Spurils Census Subpoena," Roll Call, December 12, 1991, 
at I. 

" 5 O.L.C. 27, 29-30 (1981). 

" rd. at 30. 
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PRESIDENT EGAN: Would the messenger please bring the proposed amendment to the 
Secretary's desk? Would the Chief Clerk please read the proposed amendment? 

CHIEF CLERK: "Section 6, page 2, line 23, add to the section the following sentence: 
'The right of a person t? due process of law shall not be infringed by use of the 
Legislature's investigative power.'" 

PRESIDENT EGAN: What is your pleasure, Mr. Rivers? 

V. RIVERS: I move for the adoption of the amendment. 

PRESIDENT EGAN: Mr. Victor Rivers moves the adoption of the proposed amendment. 

McCUTCHEON: I second the motion. 

PRESIDENT EGAN: The matter is open for discussion, Mr. Taylor. 

TAYLOR: Mr. President, I would just like for the purpose of information, ask Mr. Rivers 
to explain the reason for the amendment. 

V. RIVERS: I would be glad to do that. I was intending to do that, Mr. President. It has 
been my observation that in the later years there' has been a great deal of congressional 
and legislative investigation throughout the states and some in Alaska in which the right 
of the individual has been infringed, in that he is publicly brought into a body by 
accusation of certain things, is indicted, and then by sensationalism in the press is 
condemned, without any fair previous hearing or consideration as to whether he should 
be subject to that type of thing or not. It has been particularly noticeable that the 
investigative power of congressional groups and committees has been extremely abused 
in the last ten years. It seems to me that I would not want to limit the investigative power 
of the legislature but would I like to see them do it in an orderly manner. In such a way 
that individuals are not castigated and character is not assassinated without properly 
knowing that the individual has some grounds upon which to approach the individual as 
to his presumed guilt. It seems to me that there is a drastic field for abuse unless it is 
curbed in some manner by proper legislative procedure established by law, that there can 
be an abuse again by the right ofthe individual subject to the legislative investigative 
power. Does that answer your question? 

PRESIDENT EGAN: Mr. Johnson. 

JOHNSON: I would like to ask Mr. Rivers a question. "Don't you think, Mr. Rivers, that 
under the section as it now stands that those guarantees could still be secured? You 
referred to legislative processes and guaranteeing the rights of people before legislative 
investigations, and I am wondering if under this provision as it now stands whether that 
same right is not already given or protected? 
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V. RIVERS: All I can answer that is by saying is this, that under similar provisions in 
other constitutions the right of the individual to due process in legislative investigations 
has not been protected and many of the areas in which investigations have been held have 
been held under similar clauses and it has not applied. 

PRESIDENT EGAN: Mr. Davis. 

DAVIS: I am sorry I did not get the proposed amendment. 

PRESIDENT EGAN: Would the Chief Clerk please read the amendment. Read it slowly. 

CHIEF CLERK: "Section 6, page 2, line 23, add to the section the following sentence: 
'The right of a person to due process of law shall not be infringed by use of the 
Legislature's investigative power. '" 

PRESIDENT EGAN: Is there further discussion of the proposed amendment? Mr. Barr. 

BARR: I certainly see eye to eye with Mr. Rivers on this. It is true that our rights are 
protected in the Federal Constitution and other state constitutions in a general way, but I 
must point out that the trend in recent years has been to give more power to the state on 
investigations and they seem to abuse that power in certain cases. I believe in spite of any 
other guarantees in the constitution that we should mention that, only I would go a little 
further than Mr. Rivers. He said that the people should be protected from the legislative 
investigative power. I should say from the "investigative power of the state" because we 
do have certain departments that investigate persons of it. 

PRESIDENT EGAN: Mr. Victor Rivers. 

V. RIVERS: I don't want to take up too much time, but I did want to say that I thought 
the words "legislative investigative power", the investigative power in any event would 
have to be delegated by the legislature to either a committee or agencies or departments 
of government and that it would all be inclusive under the term "legislative power". That 
was my thought in the matter. 

PRESIDENT EGAN: Mr. Buckalew. 

BUCKALEW: Mr. President, speaking as a lawyer, I don't tbink that clause means 
anything. I don't think it is going to reach Mr. Rivers' point, what he is trying to do. 
Apparently he is trying to require the legislature to set up certain rules of evidence, 
certain procedures by which a witness could be entitled to counsel, but "due process" 
does not mean that. I would like to hear from Mr. McLaughlin. That is my opinion. 

PRESIDENT EGAN: Mr. McLaughlin. 

McLAUGHLIN: I have no ideas. I am frankly puzzled by the amendment. I think this 
was taken obviously from the 14th Amendment of the Constitution. I believe the wording 
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is exactly the 14th Amendment. We have a mess of cases, probably more cases decided 
under the due process clause than under any other clause of the constitution, except 
possibly the interstate commerce clause, and I am puzzled, frankly, Mr. Rivers, by the 
amendment. 

V. RIVERS: It seems to me that on the basis of past and present you might not have a 
case that applies in this particular instance. Do you not believe that suitable laws could be 
established by the legislature to protect the right of the individual in appearing before 
investigative committees or investigative departments of the legislature or departments to 
which their power had been delegated so that they were not castigated publicly before 
they were indicted or before they were convicted. Do you think that is beyond the realm 
or the power of or scope of our law to do such a thing? 

McLAUGHLIN: I do not think it beyond the scope of our law, but my recollection is that 
there are certain members of this Convention who were obviously desirous of securing an 
opinion from the Attorney General, in substance, to determine whether or not they could 
libel in this legislative power. I don't know how we could curb the power of the hearings 
from blasting any individual or any group of individuals right on the floor of the house. 
He would be subject to the castigation apparently we are attempting to avoid. I think the 
intent is good, but I think you could not possibly curb your legislature to such an extent 
that they could not say anything nasty about anyone until they were present with counsel. 
That is why I am puzzled. 

PRESIDENT EGAN: Mr. Ralph Rivers. 

R. RIVERS: I can see the problem. Depriving a person of life, liberty or property points 
squarely to the judiciary process. A man cannot be required to testify against himself 
where he is charged with a crime and they cannot take his property, say like under an 
eminent domain proceedings without due process of law. There is a real problem. The 
McCarthy hearings brought out the great issue that existed here a couple of years ago. 
McCarthy was making charges against people under the exercise of the powers of a 
congressional legislative committee. The people, individuals were sorely abused under 
the guise ofthe exercise of the power of the legislature to investigate. The only subject 
that a legislature is supposed to investigate upon is something that will bear upon the 
state code or prospective legislation that might be under consideration. But under the 
guise oflooking into legislative matters they call hearings and then maybe subject people 
to very bad treatment and ruin their reputations and assassinate them from a character 
standpoint, and unless some thought is flagged, even though not too much could be done 
with this thought, the thought would be there that our constitution is wanting the 
legislature under the guise of its power to investigate; that it shall observe some type of 
due process and respect for the individual. Now that is the problem. Whether Mr. Rivers' 
particular brief amendment would clearly pave the way to accomplish that purpose, I 
don't know, but at least it flags the present abuse. 

PRESIDENT EGAN: Miss Awes. 
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AWES: I am perfectly sympathetic to what Mr. Rivers is trying to achieve, but I am 
doubtful that this language does it. Frankly, I have read this amendment over several 
times, and I don't know what the language used does mean. 

PRESIDENT EGAN: Mr. Taylor. 

TAYLOR: Mr. President, this is a matter I think we should all concern ourselves with 
because as Mr. Rivers has said, over the past number of years we have seen some very 
shameful episodes in the national life which was more clearly exemplified by the actions 
of a man whose name very seldom appears in the newspapers anymore, Senator Joe 
McCarthy. We feel there was a pattern laid by that, I was going to call him a gentlemen, 
but I will not do so, which we should not allow to be emulated by any department of the 
Territory. There was a pattern set by him that under the guise of a legislative procedure, 
or investigation, he indulged in vilification, character assassination, and an intimation of 
guilt by association. I understand we had some legislative assistant or head of the 
legislative investigating committee in Alaska who attempted in his own feeble way to 
emulate that ignoble example set by McCarthy. I don't know as Mr. Rivers' amendment 
goes far enough, but if it will go to any extent to curb such activities and prevent such 
shameful episodes from occurring in the Territory of Alaska, I will go along with it. We 
can't tell but what we might have some "McCarthy" showing up here sometime that 
wants to bask in the limelight and he will attempt to follow those methods as set by Mr. 
McCarthy. 

PRESIDENT EGAN: Mr. Johnson. 

JOHNSON: Mr. President, I am still puzzled about my original inquiry. I don't see that 
the rights Mr. Rivers seeks to protect cannot be obtained under the law as it now stands 
because certainly there is no prohibition in the Constitution or in Section 6 that would 
prevent the legislature from setting up a set of rules of procedure for its own 
investigations and, after all, that is the problem, and I don't see that adding this language 
will strengthen or detract from that rule. 

PRESIDENT EGAN: Mr. Ralph Rivers. 

R. RNERS: I thought I tried to clarify that in response to your inquiry when I said that it 
is now directed only to depriving a man of his life, liberty or property. We know that the 
congressional committees don't put a man in jail, and they don't take any property away 
from him, they just ruin him period. I don't think the present language reaches the 
problem we are trying to solve. 

PRESIDENT EGAN: Mr. Buckalew. 

BUCKALEW: I just want to caution the body that there is no point in voting on anything 
if we don't know what it means. I am going to vote against it. I am opposed to these 
legislative examining committees and I might add that the latest expression of the people 
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of Alaska was to abolish the so-called Stringer Committee by an overwhelming vote, so 
the problem really does not exist in Alaska. 

R. RlVERS: There is one other amendment that is being rewritten submitted by Mr. 
Riley, and I think this could bear a little thought and go over it and be held over. I am not 
too satisfied with the wording "due process" which has to do with judicial proceedings, 
although it could be applied in a broad way. I think we have to study that a little bit more. 
I would ask unanimous consent that this go over until such time as we take up the matter 
after lunch. 

PRESIDENT EGAN: Mr. Ralph Rivers has asked unanimous consent that we hold this 
particular amendment in abeyance until after the noon recess. Is there objection? If there 
is no objection, the particular amendment then of Mr. Victor Rivers will be held in 
abeyance until the afternoon session. Mr. Kilcher. 

KILCHER: I have an amendment. 

PRESIDENT EGAN: Would the Sergeant at Arms bring Mr. Kilcher's proposed 
amendment forward. The Chief Clerk may read the proposed amendment. 

CHIEF CLERK: "Section 14, line 8, strike the comma and the words 'invasion or 
imminent peril' and substitute the words 'or actual and imminent invasion'." 

PRESIDENT EGAN: What is your pleasure, Mr. Kilcher? 

KILCHER: I move and ask unanimous consent that the amendment be adopted. 

McCUTCHEON: I object. 

PRESIDENT EGAN: Objection is heard. Is there a second to the motion? 

BUCKALEW: I second the motion. 

PRESIDENT EGAN: The question is open for discussion. Mr. Robertson. 

ROBERTSON: May we have it read, Mr. President? 

PRESIDENT EGAN: Would the Chief Clerk please read the proposed amendment. 

CHIEF CLERK: "Section 14, line 8, strike the comma and the words 'invasion or 
imminent peril' and substitute the words 'or actual and imminent invasion'." 

PRESIDENT EGAN: Is there discussion on this proposed amendment? Mr. Taylor. 

TAYLOR: Just for the purpose of clarification, I would like to state that I believe the two 
words "imminent" and "actual" are inconsistent. A thing cannot be imminent and actual 
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at the same time. If it is imminent there is a possibility it will occur shortly. If it is actual, 
it is actually there. It can't be actual and imminent both. 

KILCHER: I am afraid that might be the case. I was in doubt myself whether it should be 
"and actual or imminent", or whether it should be "and imminent or actual". I think that is 
a matter of Style and Drafting, that is the substance of it, the amendment. I admit that 
yesterday there was a similar amendment, not quite the same, had been on the floor, and I 
would like to read Section 14 as it would read as amendment. "The privilege of the writ 
of habeas corpus shall not be suspended, unless when, in cases of rebellion, or actual and 
imminent invasion the public safety requires it." There are several state constitutions who 
never want their habeas corpus suspended. Several others have a saving clause that only 
in rebellion and invasion may it be suspended. I am afraid that this here Section 14 as it 
stands now, with the words "imminent peril" in it as a vague clause, that with many 
others if we don't think thoroughly we will open the road of invasion not of a foreign 
enemy but of an internal one. It is to me that the clause "imminent peril" in times of 
turmoil, political restlessness, and so on, can be abused and can be construed to mean 
almost anything. I am surprised in thinking over, I have given it quite a bit of thought 
since yesterday, in going over this in my mind, over Mr. Hellenthal's flowery but not 
quite logical speech of yesterday, where he worried not enough about the right ofthe 
people's habeas corpus, and today he seems to worry very much about people's privacy. 
Personally, I am worrying about both, but if! had a choice, I would worry more about the 
habeas corpus than about people's privacy in other matters. This imminent peril clause 
can be construed, and that is what we have to worry about. It can be construed to be 
almost everything and in case of rebellion, invasion, actual or imminent, that should be 
the only exceptions to the right of habeas corpus. We have solid precedent, but with all 
the other constitutions, the imminent peril clause is dangerous and should be stricken. 

PRESIDENT EGAN: Mrs. Sweeney. 

SWEENEY: When Mr. Kilcher read Section 14, I am wondering if he put in some 
language that we did not adopt yesterday. I did not follow him. He was putting in words 
that he did not include in the amendment he was offering now. At least, I did not get 
them. 

PRESIDENT EGAN: Would the Chief Clerk please read the section as it would appear if 
Mr. KiJcher's amendment were adopted. 

CHIEF CLERK: "The privilege of the writ of habeas corpus shall not be suspended, 
unless when, in cases of rebellion, or actual and iminent invasion, the public safety 
requires it." 

AWES: I wonder ifMr. KiJcher would amend his amendment by changing the word 
"and" to "or". 

KlLCHER: I think it would make better sense, and I ask unanimous consent. 
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PRESIDENT EGAN: Mr. Kilcher asks unanimous consent to change the word "and" to 
"or". If there is no objection, the proposed amendment to the amendment is ordered 
adopted. Mr. Hurley. 

HURLEY: I have a distinct feeling that this section as it stands now is subject to two 
different interpretations and as it seeks to be amended, and I think with the "or" it 
definitely sets it up with one interpretation, although as I recall yesterday, we cleared that 
thing up and then voted down the amendment, but I certainly think something should be 
done to this to decide whether we want the writ of habeas corpus suspended in the event 
of imminent peril or only want it in the event of imminent peril of invasion. If I am 
convinced that this amendment takes care of it, I am in favor of it. 

PRESIDENT EGAN: Mr. Buckalew. 

BUCKALEW: Mr. President, I can see now where the Committee left it open for some 
doubt. In Committee, the majority ofthe Committee understood that the courts in 
construing invasion and the expression "imminent peril" would have to consider the two 
together; "imminent peril" and "invasion" go together. Delegate Hellenthal is a lawyer 
and his interpretation of what this section meant was strange and novel to me, and I can 
see where the court could have the same interpretation as Mr. Hellenthal, and for that 
reason I am going to support Delegate Kilcher's amendment. I think it is an excellent 
amendment because I don't think that the right of habeas corpus should be suspended 
unless danger of invasion by a foreign enemy. 

PRESIDENT EGAN: Miss Awes. 

AWES: I would like to say that I agree with Mr. Buckalew, with what he has just said. 
When the Committee adopted this language it was personally my understanding that it 
meant just about what Mr. Kilcher's amendment says, but from what was said on the floor 
yesterday, evidently even the Committee was not in agreement, and I am still inclined to 
think that Section 14 could be interpreted, but I think Mr. Kilcher's amendment would 
clarify the matter and I am in favor of it. 

PRESIDENT EGAN: The question is, "Shall the proposed amendment as amended and 
offered by Mr. Kilcher be adopted by the Convention?" All those in favor of the adoption 
of the proposed 

amendment will signify by saying "aye", all opposed by saying "no". The Chief Clerk 
will call the roll. The shouting confuses the Chair very often .. 

(The Chief Clerk called the roll with the following result: 

Yeas: 30 - Armstrong, Awes, Boswell, Buckalew, Coghill, Collins, H. Fischer, V. 
Fischer, Gray, Harris, Hermann, Hilscher, Hurley, Kilcher, Knight, Lee, Longborg, 
McNees, Marston, Nerland, Nolan, Peratrovich, Poulsen, R. Rivers, V. Rivers, Smith, 
Stewart, Sundborg, VanderLeest, Mr. President. 
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Nays: 23 - Barr, Cross, Davis, Doogan, Hellenthal, Hinckel, Johnson, King, Laws, 
McCutcheon, McLaughlin, McNealy, Metcalf, Nordale, Reader, Riley, Robertson, 
Rosswog, Sweeney, Taylor, Walsh, White, Wien. 

Absent: 2 - Cooper, Emberg.) 

CHIEF CLERK: 30 yeas, 23 nays, and 2 absent. 

PRESIDENT EGAN: The "yeas" have it and the proposed amendment is ordered 
adopted. Are there other amendments? Mr. Riley, your amendment has not been 
mimeographed? 

RILEY: I prefer to put it off rather than to recess now to consider it again. 

PRESIDENT EGAN: Are there other amendments other than to Section II at this time? 
Mr. Victor Rivers. 

V. RIVERS: May I ask a question, Mr. President? It seems to me that this is the day in 
which the body by their rules have foreclosed themselves from introducing individual 
proposals. 

PRESIDENT EGAN: The 8th is Sunday. The understanding of the Chair was that after 
we discovered that it was a Sunday that it would be held over until Monday. Is the Chair 
correct in recalling that? 

UNIDENTIFIED DELEGATE: Yes. 

GRAY: If there are no further amendments, I would like to have about ten minutes 
privilege of the floor. 

PRESIDENT EGAN: If there is no objection you may be granted the floor. The subject is 
on apportionment. 

(Mr. Gray spoke after being granted the privilege of the 

floor.) 

PRESIDENT EGAN: Mr. Nerland. 

NERLAND: Mr. President, in view of the fact that we have quite a long week coming up 
next week with the evening sessions, etc., in order to give the delegates time to take care 
of personal affairs in view of the fact they will not have evenings next week available, I 
will move and ask unanimous consent that we stand adjourned until 9 a.m. Monday. 

TAYLOR: I second the motion. 
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PRESIDENT EGAN: The question is, "Shall the Convention stand adjourned until 9 a.m. 
Monday?" The Chief Clerk will call the roll. 

(The Chief Clerk called the roll with the following result: 

Yeas: 17 - Barr, Boswell, Collins, Cross, H. Fischer, Johnson, McLaughlin, McNealy, 
McNees, Nerland, Nolan, Poulsen, R. Rivers, V. Rivers, Robertson, Taylor, Wien. 

Nays: 36 - Armstrong, Awes, Buckalew, Coghill, Davis, Doogan, V. Fischer, Gray, 
Harris, Hellenthal, Hermann, Hilscher, Hinckel, Hurley, Kilcher, King, Knight, Laws, 
Lee, Londborg, McCutcheon, Marston, Metcalf, Nordale, Peratrovich, Reader, Riley, 
Rosswog, Smith, Stewart,.Sundborg, Sweeney, VanderLeest, Walsh, White, Mr. 
President. 

Absent: 2 - Cooper, Emberg.) 

LONDBORG: May I change my vote to "no". 

PRESIDENT EGAN: Mr. Londborg asks that his vote be changed to "no". 

CHIEF CLERK: 17 yeas, 36 nays, and 2 absent. 

PRESIDENT EGAN: So the "nays" have it and the Convention has not adjourned. Mr. 
Sundborg. 

SUNDBORG: Mr. President, I move and ask unanimous consent that we recess until 1 :30 
p.m. today. 

PRESIDENT EGAN: Mr. Sundborg moves and asks unanimous consent that the 
Convention recess until 1 :30 p.m. today. Is there objection? If there is no objection, it is 
so ordered, and the Convention will stand at recess. 

RECESS 

PRESIDENT EGAN: The Convention will come to order. Mrs. Sweeney. 

SWEENEY: Mr. President, in the report of the Juneau hearings in the section concerning 
apportionment, we heard from Mr. Curtis G. Shattuck and the report states he is 
submitting a written statement. The written statement just reached me and I am filing this 
with the Secretary of the Convention and copies have been distributed among the 
committee members on the Apportionment Committee so anyone who would like to see 
them can. 

PRESIDENT EGAN: Thank you, Mrs. Sweeney. Would the Chief Clerk read the 
communication. Are there other communications to be read at this time? Would you 
desire that this be read or filed? 
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SWEENEY: No, just have it filed for the information of the delegates. 

PRESIDENT EGAN: Miss Awes has requested that this information which was in her 
possession and it relates to this section that we will soon be on, ifthere is no objection it 
can be read. It is one page. 

(The Chief Clerk read a memorandum from the Alaska 

Department of Health regarding Section 1 of Proposal No.7, 

Health, Education and Welfare and Section 19 of Proposal 

No.5 on the Legislative Branch, prohibiting the 

expenditure of public funds for the direct aid or benefit 

of religious or private institutions.) 

CHIEF CLERK: There are three attachments. Do you want those read? 

PRESIDENT EGAN: If there is no objection, the communication can be filed. 

RILEY: I think it would be of interest to the delegates to know the names of the 
institutions. 

PRESIDENT EGAN: The Chief Clerk may read them. 

(The Chief Clerk read the tables showing the hospitals 

receiving aid.) 

PRESIDENT EGAN: The communication will be filed and it will be available to any 
delegates who wish to see it. Are there other communications? 

ARMSTRONG: Mr. President, I have here a letter from Don Dafoe, Commissioner of 
Education, relative to the hearings in Juneau, particularly on the section on education, 
Section I on Health, Education, and Welfare, pertinent to public education. I shall file 
this with the Clerk, and if anyone cares to read it, I think it should be there for the record 
and then transmission to Miss Awes, Chairman of the Committee on Bill of Rights. 

PRESIDENT EGAN: If there is no objection, that is the way it will be handled. Mr. 
Buckalew. 

BUCKALEW: I would like to have it read. We have read the other. 
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V. FISCHER: I would like to suggest that we defer the reading of this letter until we 
come to that particular proposal. We will probably get to it later today or Monday. 

PRESIDENT EGAN: Would that be in line with what you had in mind, Mr. Buckalew? 
Perhaps we migbt bring up both of these communications at that time. 

BUCKALEW: I will concede. 

PRESIDENT EGAN: We will proceed with Committee Proposal No.7. The Chief Clerk 
will read the proposed amendment as offered by Mr. Riley? 

RILEY: This is offered by a number of people whose names appear on the amendment. I 
might add that those of the members who have it before them, should have inserted four 
additional words to be in the form submitted. That is on the fourth line from the bottom, 
following the word "searched" there should be inserted "the information sougbt or". 

PRESIDENT EGAN: Mr. Riley, the proposal I have has no name on it. 

RILEY: The names are Robertson, Davis, Hellenthal, R. Rivers, Mrs. Nordale and Riley. 

PRESIDENT EGAN: What was the wording? 

RILEY: Fourth line from the bottom following the word "searched" there should be 
inserted "the information sougbt or" and the word "and" is stricken. 

PRESIDENT EGAN: If there is no objection that will be included in the proposed 
amendment, and the Chief Clerk may read the proposed amendment. 

CHIEF CLERK: "Section 11. The right of the people to privacy and to be secure in their 
persons, houses and other property, papers, and effects, against unreasonable searches, 
seizures, or other invasions of privacy shall not be violated; and no warrants shall issue, 
but upon probable cause, supported by oath or affirmation, and particularly describing the 
place to be searched, the information sought or the persons or things to be seized. 
Information secured in violation of this section shall not be admissible evidence in any 
judicial or other proceeding." 

PRESIDENT EGAN: Mr. Robertson, what is your pleasure? Mr. Riley, would you care 
to move the adoption of the amendment? 

RILEY: Mr. President, I move the adoption of the amendment as read. 

WHITE: I second the motion. 

PRESIDENT EGAN: The question is open for discussion. Mr. Riley. 
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RILEY: Mr. President, I think that this amendment is not so positive in its terms, not so 
rigid in its terms, and that it is not so short term in its application or its knowledge of the 
particular problem that confronts us in its knowledge of technological advance that could 
perhaps put an absurd twist on a recital of various devices that we may be concerned 
about. I think as such that it meets many of the objections raised this morning in simply 
adapting Section 11 by extension of the right of privacy ofthe individual. The 
underscored matter on the amendment before you is all new matter. Otherwise, the 
section is as it appeared originally coming from the Committee. 

PRESIDENT EGAN: Mr. Kilcher. 

KlLCHER: Mr. President, I don't think that the section has been improved very much. If 
anything, I think it has been further confused or a veil thrown over some of the facts that 
I pointed out this morning. In bunching together the invasion of the home for purposes of 
arrest and search for material things and in bunching together with it the obtaining of 
other information and not mentioning the devices, it does not simplify the matter which 
in itself would be commendable but it confuses the matter by putting together 
incompatibles in my opinion. This morning on the floor and in several recesses we have 
discussed this matter and not due consideration has been given to those among us 
delegates who said we would like to see the search warrants as of old applied to things 
that they have always applied for, but the specific search warrant for obtaining 
information should not by all means be treated by any other search warrants to be applied 
by anybody, district judge, inferior judge, etc. That should be treated separately, if 
permissible at all. Unless such an amendment will be offered, I think I can only vote 
against it and advise everybody else to do the same because there are hidden dangers in 
here. It makes it too easy in times of confusion, in times of public panic or mentality to 
exert pressure upon the lower courts, and it is tantamount to giving up our most precious 
civil rights. 

PRESIDENT EGAN: Mr. Riley, if the Chair might just ask one question, and that would 
be in considering the wording, "or other invasions of privacy". Do you think that could or 
ever would be interpreted in the courts as meaning for instance taking a photograph of 
someone could be considered invading the rights of privacy? 

RILEY: I would not think that any responsible court would think that a casual photograph 
or snapshot such as was suggested this morning would enter the picture here at all. 

McCUTCHEON: Mr. President, on the contrary, if such a casual photograph shows a 
person to their derogation, it is an invasion of their private rights, and the courts have 
held on many occasions. 

WHITE: I think "unreasonable" applies to searches or seizures or invasion of privacy. 

BUCKALEW: Mr. President, I have only one thing to say about this amendment, and I 
am not being funny even though the flower of the Alaska Bar is supporting this proposed 
amendment. I challenge any lawyer that put his name on this to explain to this 
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Convention the extent of this amendment. It is dangerous and ought to be voted down 
now. 

GRAY: Mr. Chairman, I kind of feel the same way. I don't know what we have here. I 
hesitate fully to take 15 minutes and write a bill of rights. The previous established bill of 
rights we have read and read them. We know what they are, but I am hesitant of all this 
new material, this projection in the future. I read these things over, I am an ordinary 
person, we are all ordinary, we don't know what they mean. We are projecting in the 
future. It might be perfectly all right, but I would like to see more than 15 minutes 
deliberations on such a subject. 

HELLENTHAL: I will try to answer any questions, Mr. Gray. 

GRAY: What is the extent of privacy? 

HELLENTHAL: The courts during the last 50 years have started a trend of decisions 
which has reached its culmination in defining the right of privacy. It is a well-defined 
right. Any unreasonable interference with your personal privacy, if you were, has been 
held illegal by the courts, and under this constitutional amendment, the practice would be 
sanctioned in the new State of Alaska. Privacy means precisely what it says, the right to 
be alone, to be secure in your home, you and your family; the right to be free from 
interference by unauthorized people, people looking over your transom, those people 
invade your right of privacy. People who photograph you without authority, they invade 
your right of privacy, people who break into your yards, climb over your fence, those 
people invade your right to privacy. Courts have had no difficulty in defming this right. 
Now it is true, you could ask someone what is an unreasonable seizure and people could 
spend hours sitting and citing examples of what were unreasonable seizures. I don't think 
they could tell you all of them. Each one depends on the particular facts of the 
unreasonable seizure, but courts have had no trouble with that. For 200 years 
unreasonable seizures have been defined as the need arose by the courts. No one has been 
concerned about it at all. As the need arises the definitions are amplified and the same 
thing would happen here. The courts are the protectors of our liberties. We have had faith 
in our courts for 200 years. They have not let us down and they won't in the future. 

BUCKALEW: Question. 

PRESIDENT EGAN: Mr. Doogan. 

DOOGAN: l\1r. Chairman, I hesitate but I feel that I have to make a statement again. I am 
wondering what this group is thinking of. What do they mean when they mean the 
invasion of privacy. It appears to me that most of the people that are worried about their 
invasion of privacy are worried because of some overt act that they may commit. Myself, 
I have no worry about there being any invasion of my privacy because at the moment I 
don't intend that I am going to do anything that is going to cause the law to come into my 
place and make a search or a seizure. However, if something does happen, they are 
welcome to come in. To me it is just exactly like being caught speeding. There is nothing 

------ - --------
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wrong with speeding as long as you get away with it, but you are against the marshal that 
arrests you because he caught you. It seems to me we are beginning to beg the question 
quite a little on all of this argument that goes on. As long as we provide for the 
fundamental rights in the constitution, let us leave it at that and let's put some faith in our 
legislature and in our police officers and any other administrative officials that we might 
have to see that we are protected. 

PRESIDENT EGAN: Mr. Davis. 

DAVIS: Mr. President, in answer to what Mr. Doogan has said, I consider the right to 
privacy a fundamental right. That is one of the fundamental rights, and I intend, so far as 
I am concerned at least, that if this amendment is adopted, that is going to try to get at the 
same problem that we tried to reach this morning when we were talking about wire 
tapping and use of other devices to invade a person's home, I can't agree with Mr. 
Doogan that I am going to leave everything to the police and I can't agree with him that 
only people who expect to do something wrong are going to object to having their 
privacy invaded. The difficulty is that a police officer in a police state figures that he is 
carrying out the will ofthe state and the rights of the individual don't matter and that is 
what I am trying to get away from here. Now it is very true that as of today our police 
cannot invade our private lives to the extent that they do in a totalitarian state, but that is 
what we are trying to preserve. It is only a question of time if police officials or 
govermnent officials can eavesdrop on what is done in a person's home in the privacy of 
his home. It's only a question of time until we don't have any liberties left, one step after 
another. Eventually everything will be in the hands of the govermnent and our whole 
theory of govermnent here is that the people are bigger than the govermnent and the 
people control the government and the whole tendency of the govermnent is to try to 
invade those rights little by little and each case the invasion is made for a proper purpose 
supposedly. We talk about kidnapping. We talk about subversives. We talk about that sort 
of thing and we are all against it, but what we don't realize is that when we nibble away 
here and there, after awhile there is no liberty left. I consider that the right to privacy in a 
person's home, in his papers, in his effects, is just as much a fundamental right as the 
right to free speech. Now certainly, had this problem been before the framers of the 
United States Constitution they would have had to deal with it because they were 
conscious of searches and seizures that had been made by the King's men prior to the 
Revolution. That is why they were so conscious of the right to assemble, the right to 
petition, the right not to have their persons or their homes violated. Now, as was pointed 
out this morning, under the present state, a scientific development, anybody including 
govermnent officials, can invade my home and your home without even coming near the 
home. That is something that was not envisioned at the time the Federal Constitution was 
adopted, and it is something that we should protect against now. 

PRESIDENT EGAN: Mr. Buckalew. 

BUCKALEW: I want to say one more thing. I feel that I should say it and I don't believe 
that the proponents of this amendment have answered the question in my opinion. As a 
lawyer, it completely destroys the protection provided us by the Fourth Amendment of 
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the Federal Constitution and our Section 11 was extracted almost in toto from the Federal 
Constitution. This is a novel innovation that allows police officers to get search warrants 
to secure information, as I read it, and you talk about playing in the hands of a totalitarian 
state, you are not nibbling at it, you are taking one great big gulp and handing the 
people's privacy to persons in authority. 

MARSTON: May I ask Mr. Davis a question? 

PRESIDENT EGAN: You may, Mr. Marston. 

MARSTON: Does this Proposal No.7 protect people as you have talked on here? 

DAVIS: Mr. Marston, in my opinion it does. 

BUCKALEW: Mr. President, could I ask Mr. Davis a question? 

PRESIDENT EGAN: If there is no objection you may rise and ask the question. 

BUCKALEW: Mr. Davis, under this article in your opinion does it give police officers 
permission and authority to tap a wire for example for any type of crime if they make a 
search showing to the court? 

PRESIDENT EGAN: Mr. Davis, do you care to answer that? 

DAVIS: Well, I will try to answer it. I think probably it would if they made the proper 
showing to the court and if they got the proper warrant, the same as the same individual 
can have his house invaded upon a showing and the issuance of a warrant by the proper 
court. 

PRESIDENT EGAN: Mr. Kilcher. 

KILCHER: If this amendment here is defeated, where are we at then? I am getting 
confused. 

PRESIDENT EGAN: We are back to the original Section II if this amendment would be 
defeated. Mr. Harris. 

HARRIS: Mr. President, I would like to point out one thing I think we are overlooking 
here. We keep talking about searches and seizures. I would like to point out that that is 
one house, when you tap a telephone in one house you have tapped every telephone in 
any place in the United States that have called that house. You are not tapping one phone 
but all of them. 

PRESIDENT EGAN: Mr. McNees. 
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McNEES: I find the same fault with this amendment that I have found with most of the 
others presented on this same section. I had no particular quarrel originally with the 
section as it came out of Committee. However, I do feel there is a certain amount of 
legislation written into it. I am wondering what the thinking of the Committee would be, 
also I am asking the same question of the proposers of this particular amendment now, 
what would your particular thinking be if we terminated this particular amendment on the 
4th line following the word "violated" and inserted a clause "except as provided 
specifically by law". The same thing could be done to the original article following the 
word "violated" giving the same effect that is apparent in my thinking. I feel that here we 
are trying to legislate against the many evils of our private affairs where perhaps we 
should, if we are going to legislate at all, legislate specifically against particular evils or 
violations. Therefore, I would say leave it up to the legislature to provide the specific 
times and means, the particular instance if you please, whereby the search, the seizure, 
the violation of a private individual's rights might be made. 

PRESIDENT EGAN: Miss Awes. 

AWES: Mr. McNees asked what the Committee thought of the suggestion which he had 
to stop after the word "violated" and add "except as provided by law". As I recall, Section 
11 was taken word for word from the Federal Constitution. That particular section in the 
Federal Constitution has stood for quite a number of years, it has been interpreted by the 
courts. We know what it means and as long as it means what we want it to say, I think it 
would be just as well to use it and not change it. Also, I think there is objection to Mr. 
McNees' section because if you say "except as provided by law", I think that phrase is 
broad enough to give the legislature authority to pass such exceptions that you would 
practically nullify the section. You might as well not have it. 

PRESIDENT EGAN: Mr. Hurley. 

HURLEY: Mr. President, how I yeam for the days when I had simple decisions to make, 
such as if the voters should be 17, 18 or 19. This morning I was against the amendment 
that was submitted, primarily for the reason that the mentioning of these electronic 
devices frightened me. In going over this thing as carefully as I have had time to do, I do 
not share Mr. Buckalew's fears and I think that it is a proper recognition of a privacy 
which was not recognized in days gone by, and I therefore support the amendment. 

BUCKALEW: Question. 

PRESIDENT EGAN: If there is no further discussion, the question is, "Shall the 
proposed amendment as offered by Mr. Riley and other delegates be adopted by the 
convention?" 

JOHNSON: May we have a roll call? 

PRESIDENT EGAN: The Chief Clerk will call the roll. 
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(The Chief Clerk called the roll with the following result: 

Yeas: 27 - Armstrong, Coghill, Cross, Davis, V. Fischer, Hellenthal, Hermann, Hilscher, 
Hinckel, Hurley, King, Marston, Nerland, Nordale, Peratrovich, Poulsen, Reader, Riley, 
R. Rivers, V. Rivers, Robertson, Rosswog, Smith, Stewart, Sundborg, Walsh, White. 

Nays: 21 - Awes, Boswell, Buckalew, Collins, Doogan, Gray, Harris, Johnson, Kilcher, 
Knight, Laws, Lee, Londborg, McCutcheon, McLaughlin, McNees, Metcalf, Nolan, 
Sweeney, VanderLeest, Mr. President. 

Absent: 7 - Barr, Cooper, Emberg, H. Fischer, McNea1y, Taylor, Wien). 

CHIEF CLERK: 27 yeas, 21 nays, and 7 absent. 

PRESIDENT EGAN: So the "yeas" have it and the proposed amendment is ordered 
adopted. The Chair would like to state atthis time that it is not in good courtesy for other 
delegates, when a delegate's name is called, to attempt to tell him how to vote and the 
Chair has noted that on several occasions, and undoubtedly it at times confuses delegates 
to have other delegates do that thing, and the Chair would request that that not happen 
again, if possible to avoid it. Are there other amendments to Section II? The Chief Clerk 
may read the proposed amendment. 

V. RIVERS: Mr. Chairman, this is a revision of the amendment submitted before recess. 

CHIEF CLERK: "Section 6, page 2, line 23, add to the section the following sentence: 
'The right of the people to be protected from unjust abuse in the course oflegislative 
investigations sha1l not be infringed, to this end the legislature shall prescribe adequate 
investigative procedures.'" 

DOOGAN: Point of order. It seems to me that that is identical to the question we have 
a1ready acted upon. 

PRESIDENT EGAN: We held it over, Mr. Doogan, as the Chair recalls. This was a new 
amendment, was it not, Mr. Victor Rivers? Would you ask unanimous consent that your 
origina1 amendment be withdrawn? 

V. RIVERS: I will ask unanimous consent to withdraw the original alnendlnent and 
substitute this in its place in lieu of the other one. 

PRESIDENT EGAN: Mr. Victor Rivers asks unanimous consent to withdraw the origina1 
amendment and substitute this amendment in its place in lieu thereof. Mr. Boswell. 

BOSWELL: Could we have this read more slowly, Mr. President? 
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PRESIDENT EGAN: Is there objection to withdrawing the original amendment as 
proposed by Mr. Victor Rivers? If not, that amendment is ordered withdrawn. The Chief 
Clerk may read the proposed amendment. 

CHIEF CLERK: "Section 6, page 2, line 23, add to the section the following sentence: 
'The right of the people to be protected from unjust abuse in the course oflegislative 
investigations shall not be infringed, to this end the legislature shall prescribe adequate 
investigative procedures. '" 

PRESIDENT EGAN: What is your pleasure, Mr. Victor Rivers? 

V. RIVERS: I will move that the amendment be adopted. 

PRESIDENT EGAN: Mr. Victor Rivers moves that the amendment be adopted. Is there a 
second to the motion? 

R. RIVERS: I second the motion. 

PRESIDENT EGAN: The question is open for discussion. Mr. Ralph Rivers. 

R. RIVERS: The last sentence there is to this end that the legislature shall prescribe 
adequate procedures. There should be a period ahead of the word "to". 

V. RIVERS: I will accede to that. 

PRESIDENT EGAN: If there is no objection, that correction is ordered made. Mr. Ralph 
Rivers. 

R. RIVERS: Mr. President, I consulted with some of the members of the bar in regard to 
the expression "due process" as it would apply to the legislature. We decided that "due 
process" actually focused squarely upon judicial proceedings, and it would not be 
applicable to a legislative operation. You would not have a judge sitting there passing 
upon the admissibility of evidence and making the other determinations that enter into, 
generally speaking, a type of hearing or proceedings which is characterized by the 
matters that are brought before a court of law. What we are trying to get at is that the 
legislature in the exercise of its powers to investigate could very well set up a code of 
ethics or rules of procedure which would adequately protect principles and witnesses 
from abusive treatment, such as has occurred in the past. We cannot, outside of leaving it 
to the legislature to prescribe such adequate proceedings, we cannot spell it our here. We 
can flag it. We can tell them to treat the citizens properly in a legislative investigating 
proceedings, so Mr. Rivers gave up the idea of trying to extend the due process to 
legislative proceedings and endeavored to simply highlight the point by asking that the 
legislature set up proper and adequate procedures to safeguard witnesses and principals 
against abusive treatment in legislative procedures. I might say that after the McCarthy 
hearings last year Congress itself appointed a committee or in some other manner 
initiated steps to set up some rules and ethics for the conduct of Congressional hearings. I 
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don't know what happened to that, but I know that was Congress' thought and that is what 
we are trying to flag for our legislature here. 

PRESIDENT EGAN: Mr. Hellenthal. 

HELLENTHAL: Mr. Rivers, would it perhaps not be better to couch the proposed 
amendment in affirmative language and recite it as a right that, in other words, the right 
of a person to fair and just treatment rather than put in the negative provision? 

R. RIVERS: I did not help Mr. Victor Rivers draft this. I refer the question to Mr. Victor 
Rivers. 

V. RIVERS: I used the term "unjust abuses" and it would seem to me that perhaps Mr. 
Hellenthal's suggestion has merit. I used the term, I don't remember exactly the term, 
"The right of the people to be protected from unjust abuse in the course oflegislative 
investigations shall not be infringed". 

PRESIDENT EGAN: Mr. Hellenthal. 

HELLENTHAL: One more question. As a directive as to the scope of the amendment, it 
seems to me, I may be wrong, that there are also executive investigations which likewise, 
at which the witness should be treated fairly and justly. 

V. RIVERS: Mr. President, I will ask for a two-minute recess. 

PRESIDENT EGAN: If there is no objection, the Convention will stand at recess for two 
minutes. 

RECESS 

PRESIDENT EGAN: The Convention will come to order. Mr. Victor Rivers. 

V. RIVERS: Mr. President, I have now placed the matter in the affirmative in a slightly 
different form. I will ask unanimous consent to substitute this amendment in lieu of the 
one previously discussed. The substance is the same. 

PRESIDENT EGAN: Mr. Victor Rivers asks una.'1imous consent to substitute a new 
amendment in place of the original amendment. Is there objection? If there is no 
objection, it is so ordered. 

STEWART: I did not hear what was said. 

PRESIDENT EGAN: Mr. Victor Rivers asks unanimous consent that a new amendment 
be substituted for the original amendment. Ifthere is no objection, it is so ordered and the 
Chief Clerk will read the proposed amendment. 
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CHIEF CLERK: "Section 6, page 2, line 23, add to the section the following sentence: 
'The right of all persons to fair and just treatment in the course of legislative and 
executive investigations shall not be infringed.'" 

V. RIVERS: Mr. President, I will move for the adoption of the amendment. 

PRESIDENT EGAN: Mr. Victor Rivers moves that the amendment be adopted. Is there a 
second to the motion? 

SMITH: I second the motion. 

AWES: May we have that read once more? 

PRESIDENT EGAN: The Chief Clerk will please read the proposed amendment. 

CHIEF CLERK: "Section 6, page 2, line 23, add to the section the following sentence: 
'The right of all persons to fair and just treatment in the course of legislative and 
executive investigations shall not be infringed.'" 

PRESIDENT EGAN: Is there discussion of the proposed amendment? Mr. Victor Rivers. 

V. RIVERS: Mr. President, I am merely trying to effectuate the statement I made this 
morning in regard to past experiences that we have had in the later years at least in the 
matter of legislative and governmental investigations. I think this covers it and would 
flag, as Ralph has said, the legislature to take the necessary action and set up adequate 
procedures to see that their rights under this clause were protected. 

BUCKALEW: Mr. President, I feel sort of constrained to speak on this subject. It seems 
like when I do, it almost insures its passage. In my opinion this article is completely 
unenforceable and it has no meaning in law. It can afford no protection to anybody before 
these legislative and examining committees. What does it mean? Are we going to follow 
the rules of evidence as we know in our trial courts? It is a matter for the legislature, for 
the voters, and there is no way I know of in this short article that you can protect a citizen 
from some fireball, or whatever you want to call him, a legislator that is running one of 
these examining committees. The damage is going to be done, and then you are going to 
get a political question more or less before the courts and the courts are going to have to 
determine whether he had a fair hearing so to speak before this so-called committee and 
there is no way that anyone can mandamus the legislature to provide certain rules. I think 
it is just going to clutter up the bill of rights and my opinion is that it is just a lot of 
gibberish and is completely unenforceable and should be defeated. 

PRESIDENT EGAN: Mr. Smith. 

SMITH: I think Mr. Buckalew has pointed out very effectively how this very provision 
can be made effective. The fact that the legislature, as he has put it, once sets up the rules, 
or even if there should appear to be a violation of this particular provision, then once the 
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courts have taken the matter in hand and made a ruling of any kind, then they have 
definitely established something under this provision. 

PRESIDENT EGAN: Mr. Johnson. 

JOHNSON: Mr. President, well, I am of the same opinion now as I was this morning 
regarding the fust proposal. It seems to me that it is entirely unnecessary. A great deal of 
question was raised during the argument as to the meaning of the words, "due process of 
law". Well, many many years ago the Supreme Court of the United States settled it by 
pointing out that by the Fifth Amendment it was introduced into the Constitution of the 
United States as a limitation upon the powers of the national government and by the 
Fourteenth as a guarantee against encroachment upon an acknowledged right of 
citizenship by the legislatures of the states. Well, under that language certainly "due 
process oflaw" not only includes the procedure in our courts but would include any 
procedure involving the acknowledged right of citizenship, so I don't see but what there is 
under the proposal as it was originally framed by the Committee and as it is now 
contained in Section 6, I don't see why the very sarne protection cannot be afforded 
without the amendment, and certainly as Mr. Ralph Rivers points out, when there seems 
to have been an abuse created in a senatorial investigation, Congress immediately took 
steps to correct it, but it did not take an amendment to the Constitution to do that. The 
Congress operated under the exact language to correct that abuse by passing suitable 
legislation, and I think the legislature could certainly do the same thing. 

PRESIDENT EGAN: Mr. Stewart. 

STEWART: Mr. President, my recollection was that that abuse continued for several 
years before there was even an attempt to correct it. 

PRESIDENT EGAN: Mr. Victor Rivers. 

V. RIVERS: Mr. President, in closing this discussion, Ijust want to say that I have sat in 
the legislature and on quite a number of investigations. Certain of those groups had fairly 
orderly procedures that were set up as they went along. Oftentimes it took the form 
originally of an executive session at which the information was discussed in a 
preliminary manner. There was no pattern set to follow, but I imagine there was no 
pattern set to follow when our founding fathers adopted the words "due process". I can 
look around any lawyer's office and see shelf after shelf of books in which they tried to 
effectuate, no doubt, the meaning of the term "due process". I can see how in the 
legislative body after the experiences we have gone through, that there will be revised 
and improved procedures for protecting the rights of individuals in investigative 
procedures of this kind, investigations by the legislature and the executive. I don't say 
you'd have a body of court oflaw set up, but I imagine that in due time there would be a 
body of precedence set up by which succeeding legislatures would learn one from the 
other the best method in which these matters had been handled before and how they 
could be improved in future handling. It seems to me that we are laying a cornerstone 
here to flag them and to bring to their attention the fact that we feel there has been an 
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abuse of this legislative investigative power and asking them in a nice way to be sure that 
in a fair and just manner the abuses are not continued further. It seems to me the least we 
can do is to bring this forcibly to their attention and try and start this matter of 
investigative procedures on a healthy track. 

PRESIDENT EGAN: Would the Chief Clerk please read the proposed amendment? 

CHIEF CLERK: "Section 6, page 2, line 23, add to the section the following sentence: 
'The right of all persons to fair and just treatment in the course of legislative and 
executive investigations shall not be infringed. '" 

PRESIDENT EGAN: The question is, "Shall the proposed amendment as offered by Mr. 
Victor Rivers be adopted by the Convention?" All those in favor of the adoption of the 
proposed amendment will signify by saying "aye", all opposed by saying "no". The 
"ayes" have it and the proposed amendment is ordered adopted. Are there other 
amendments to the article? Mr. Harris. 

, 
HARRIS: Mr. President, may I have the floor on a matter of personal privilege? 

PRESIDENT EGAN: If there is no objection, Mr. Harris, you may have the floor on the 
matter of personal privilege. 

(Mrs. Harris spoke on a matter of personal privilege.) 

PRESIDENT EGAN: Are there other amendments to sections of the proposal on the bill 
of rights? Ifnot, we will proceed to the section of the article that deals with questions of 
health, education and welfare. Mr. Victor Fischer. 

V. FISCHER: I would like to make an inquiry, Mr. President. This is the second instance 
where the same committee has prepared two separate articles for the constitution. Would 
it not be a good idea to separate them henceforth both for purposes of engrossment and 
enrollment as well as for purposes of work by Style and Drafting and by the Convention 
in third reading, since they are proposed as separate articles of the constitution? 

PRESIDENT EGAN: Mr. Fischer, it would take a complete change in the title and it 
would entail, as it were, a lot of mimeographing, a lot of work, and you would have to 
waive that in lieu of what we would feel would be the clLttlbersomeness of the present 
procedure, so you would run into a lot of work if you did it. Just how it happened in this 
fonn, it would entail more and we have it before us in this form. Mr. Doogan. 

DOOGAN: I thought it was my understanding that when these matters got to Style and 
Drafting that it was the prerogative of Style and Drafting to take various sections and 
move them around in placement in regular order in the constitution. Is that not correct? 
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PRESIDENT EGAN: Mr. Doogan, in a manner all right is what Style and Drafting will 
do, whether it applies to this particular thing, of course, the articles will follow each other 
probably in this case. Mr. Fischer. 

v. FISCHER: Mr. President, the only thing I had in mirid was possibly simplification so 
things could move a little faster through the remaining process. If it means the 
mimeographing of even one extra page, I am not in favor of it. 

PRESIDENT EGAN: Mr. Sundborg. 

SUNDBORG: Mr. President, do I recall that several days ago when we had a similar 
double-barreled proposal that by consent, the first part when we had finished with it, went 
to the Engrossment and Enrollment Committee so they could start work on it? 

PRESIDENT EGAN: You are correct, Mr. Sundborg. 

SUNDBORG: If there are no more amendments to the preamble and bill of rights, I 
would ask unanimous consent that that process 

be followed with that part of it. 

PRESIDENT EGAN: It went with this provision that if after we finish the article that is 
in the same proposal, if at that time anyone desired to amend the proposed article, that if 
it was sent to Engrossment and Enrollment before we were through with this, it would 
still be open for amendment. 

SUNDBORG: With that proviso, I would like to make that request. 

LONDBORG: Would there be any necessity of it? They can start work on it at their desk 
any time they want to. 

PRESIDENT EGAN: In this manner, Mr. Londborg, the chairman of the committee 
could then call the committee together. It would be official. Mrs. Sweeney. 

SWEENEY: Before we get onto this new section in Committee Proposal No.7, I would 
like to move that we adjourn until 9 o'clock Monday morning rather than get started on 
something else. I so move. 

V. FISCHER: I second the motion. 

PRESIDENT EGAN: It has been moved and seconded that the Convention stand 
adjourned until 9 a.m. on Monday. The question is, "Shall the Convention stand 
adjourned until 9 a.m. on Monday?" The Chief Clerk will call the roll. Mr. Kilcher. 
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KILCHER: Point of order. There is quite a good possibility that notice might want to be 
given for reconsideration which had been, discussion leading up to that possibility 
discussions were expected to be held at the normal recess of 3 o'clock. 

PRESIDENT EGAN: Mr. Kilcher, your notice of reconsideration is in order if you so 
desire to make it, even now after the motion to adjourn has been placed, if the question 
has not been put. Do you wish to make it? 

KILCHER: What I am trying to drive at is this, in a short recess awhile ago the 
possibility has arisen that further discussion at the normal recess at 3:30 would lead up to 
a sound solid reconsideration ifit is cut offnow would be impossible. 

PRESIDENT EGAN: Mr. Kilcher, that is up to the delegates. We have the motion to 
adjourn. However, under our rules, a motion of reconsideration or a reconsideration can 
be considered even at this time even ifit is pending. Now, if the Convention voted to 
adjourn, it would cut off that reconsideration if you did not make it now. 

KILCHER: Would a motion for a short recess be in order now? 

PRESIDENT EGAN: No, it would not. Mr. Hurley. 

HURLEY: In order to allay the fears, having voted on the prevailing side of the question 
of amending Section 11 by the adoption of Mr. Riley's amendment, I ask now that I be 
allowed to reconsider. 

PRESIDENT EGAN: Mr. Hurley serves notice of his reconsideration of his vote on the 
adoption of the amendment to Section 11. The question is, "Shall the Convention stand 
adjourned until 9 a.m. on Monday?" The Chief Clerk will call the roll. 

(The Chief Clerk called the roll with the following result: 

Yeas: 21 - Armstrong, Boswell, Coghill, Collins, Cross, Doogan, Harris, Johnson, 
Londborg, McLaughlin, Metcalf, Nerland, Poulsen, Reader, R. Rivers, V. Rivers, 
Robertson, Stewart, Sundborg, Sweeney, VanderLeest. 

Nays: 26 - Awes, Buckalew, Davis, V. Fischer, Gray, Hellenthal, Hermann, Hinckel, 
Hurley, Kilcher, King, Knight,. Laws, Lee, McCutcheon, McNees, ~.1arston, Nolan, 
Nordale, Peratrovich, Riley, Rosswog, Smith, Walsh, White, Mr. President. 

Absent: 8 - Barr, Cooper, Emberg, H. Fischer, Hilscher, McNealy, Taylor, Wien.) 

CHIEF CLERK: 21 yeas, 26 nays, and 8 absent. 

PRESIDENT EGAN: The "nays" have it and so the motion has failed of adoption. The 
Convention will come to order. Mr. Sundborg. 
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Alaska State Legislature 

Senator HolIia French, Chair 
State Capitol, Room 417 
Juneau, Alaska 99801 
Phone: (907) 465-3892 . 
Fax: (907) 465·6595 

Committee Members: 
Senator Charlie Huggins 
Senator Bill Wielechowski 
Senator Lesit McGuire 
Senator Gene Therriault 

Senate Judiciary Committee 
November 18, 2008 

Senate President Lyda Green 
600 E. Railroad Avenue, Suite 1 
Wasilla, Alaska 99654 

Dear Senator Green, 

In two letters dated September 19, 2008 and September 26, 2008, you received notification from 
my otlice discussing the status of the subpoenas issued by the Senate Judiciary committee. These 
notifications were required under Alaska Statute 24.25.030 after many of the subpoenaed 
individuals failed to appear before the committee. 

TIle purpose of this letter is to infonn you that some subpoenaed individuals voluntarily provided 
answers to Wlilten interrogatories that related to the Legislative Council investigation. 111eir 
answers were received on Wednesday, October 8, 2008, two days before the report was released. 

The individuals who submitted written intelTogatories are: 

1. Todd Palin 
2. Randy Ruaro 
3. Dianne Kiesel 
4. Anneue Kreitzer 
5. Nicki Neal 
6. Brad -nlOmpson 
7. Michael N izich 
8. Kris Perry 
9. Janice Mason 
10. Ivy Frye 

TIlis letter is not required by Alaska Statute 24.25.030, but I think it is only appropriate for the 
record to acknowledge the written responses Ihat were provided during the tinal days of the 
investigation. 

Senator Hollis French 
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~.J"""d.ll\.; .I 11,,;.3IU-':UL l."Y\'d. \...7, Ct;U 

November 18, 2008 
Page Two 

Cc: Membcrs of the Senate J udici;uy Committee 
David J oncs, Scnior Assistant Attorney Gcneral 
Thomas V. Van Flein 
Michael L. Lessmeier 
Wayne Anthony Ross 
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Senator Hollis French, Chair 
State Capitol, Room 417 
Juneau, Alaska 99801 
Phone: (907) 465-3892 
Fax: (907) 465-6595 

Committee Members: 
Senator Charlie Huggins 
Senator Bill Wielechowski 
Senator Lesil McGuire 
Senator Gene Therriault 

Senate Judiciary Committee 

The HOllorable Lyda Green, Senate Presidenl 
600 E. Railroad Ave. Suite I 
Wasilla, AK 99654 

Sept.ember 26, 2008 

Dear Senator Green, 

On September 12,2008, the Senate,ludiciary CommiUee authOlized the issuance offourteen 
subpoenas; thirteen were for witnesses and the last WdS [or Mr. Frank Bailey's cell phone records. 
Senate President Lyda Green coneun'ed in that action, thus satisfying the statutory requirements of 
Alaska Statute 24.25.010(b). The purpose ortlle suhpoenas was to assist Mr. Stephen 
Branchflower in his investigation into die events and circumstances surrounding tlle termination of 
former Public Safety Commissioner Walt Monegan. 

Last week I reported to you on die status of dlese subpoenas. At that time, six of the witness 
subpoenas had been served and seven had not been served. Last week's report covered tile six 
witness subpoenas tlmt were selved, and tile document subpoena lor Frank Bailey's cell phone 
records. Today I am reporting on tile seven subpoenas dlat were not served. 

The subpoenas that had not been selvcd as of last Friday, September 19, 2008 were [or Ms. 
Dianne Kiesel, Ms. AnneUe Kreit7.er, Ms. Nicki Neal, Mr. Brad Thompson, Mr. Michael Nizich, 
Ms. Kris Perry and Ms. janice Mason. Taking diem in the order listed: 

Ms. Dianne Kcisel, was selved witil her subpoena on September 23, 2008, in Dutch Harbor, 
Alaska. 

Ms. Annette Kreitzer was served with her subpoena on September 21. 200B, in,luneau, Alaska. 

Ms. Nicki Ncalwas sClved with her subpoena on September 21,2008, in,luncau, Alaska. 

Mr. Brad Thompson was scn'cd with his subpoena on September 21,2008, in]UIlCaU, Alaska. 

Mr. Michael Nizich was served willI his subpoena OIl Septcmber 21,2008, in,luneau, Alaska. 
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Ms. Kris Perry was served with her subpoena on September 23,2008, in Wasilla, Alaska. 

Ms. Janice Mason was selvcd with her subpoena on September 21, 2008, in Juneau, Alaska. 

All of the subpoenas listed above commanded Il,e witness to appear here today, September 26, 
2008, at 10:00 a.m., to give testimony to Ille}udiciary Committee. None ofll,e witnesses have 
appeared. 

Alaska Statute 24.25.030 sets out our procedure in this particular situation. The st.1.tute reads as 
follows: "If a witness neglects or refuses to obey a subpoena ... the senate or the house of 
represent.1.tives may by resolution entered on its journal commit the witness for contempt. If 
contempt is committed before a committee, lllC committee shall report the contempt to the senate 
or house of representatives, as the case may be, for such action as may be considered necessary." 
Please consider Il,is letter as satisfying the dictates of the statute. 

~ 
Senator Hollis French 
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DEP~TM~Nif(j~~w············ 
OFFjtE~F tJiEA1TO';;;i~YllffEYJt<· 

TheH'OIiorableKilliElton 
state Senate 
state Cal?itoI;.~ooW506 
Juneau,·Alaska99801~H82· 

DearSenat6rElt6n: 

!J~~;~~.: 

SatdhP.aii:ft,Goveriiqi' 

%'N1tJ.!/J1fb.99~jlqjj!Jil 
j>iIbi{E: ··(9Q'l14~>7i{)~ 
F;pri (9(i7}165'2Q1$ 

t~dery~d'tPefi-#tr~1i()~ .. e~f~.~~~~9~4i~~~~f§~p#J?lpef.·.lQ; •.•••. ~.m.y(jti1·· 
expression oftl1at.frU~ati()nfaUs t6.~ccQUnt~o!th~f!iC;ftPlIi,.rJ:llIe •. ·l~WY~~~.tilaya<NiS~· 
1:heirclients;~OSt;~li~Il#I*~1:decide~~~tl)~t,f§tt;';'a1l1ple;triapp~lIJ:~dt~¥fY· •..••.... 
voluntarily.~e[)~paitil1t;~rcifLawreprt;S¢N~~ev~j.ndi~i<llIl!rs.ta~~emp~l)y,e~,.eachof 
wh(jni deCidedn()tt()te~ifY"cillihtatilYtIp:W}t1:hr¢~t ()fsu!>poeil.a~.9Wehthe . . 
circumstances~tb,eirci:ioiceiSJJilderSta.il.dable. .. . .... . . 

I.dOh?t,ofC9urseibelieveihatJt;s~brid~gt~~r~pciiYi~SU¥SUbPOt;n~.~ ...•• 
vollihtary·· .~l!tI dobeF~yetlW subp(jepae4p~ijnsh.aY¢W~ri@1tt?<:4~lleniethe 
vl4idity·of.tb,~.·slJbPoenas .• Vvh~p;.tl1l!tyalidit}'.~~··.~llspec!:.· •• ·w.t; .. ·~*t;'stl!te;q··ouiJ~g;u •••••.• ··· 
conberns·.about.1:hevaliditY()ftheSenat~J~4iCimyf()J))J))i~ee'ss~PQeh~iriotlier •..... 
cortesponde~ce,. Il10stre~ently in th¢~ePtelllB~l' J9J~tietJo&~Il~t()r: Wieleb¥o'WsEthai . 
y6ualSo receiyt:;p. We hl\ve~. fil¢d.in~S!lperiotP9urt,-onbehalf()fbUrseye~ .. •.. . 
sllbpoena¢<!-clients; ··;l·~(jmplamt for ·decl!iI'll.t()rYreli~~s~eid@adecllll'atiorr (jntiie·.·. 
validity of the SUbpoenas. . . ... .. . . . .... _. . . 

Co~tiary tottie> ~~diliteportsyoucii6d,tb,l< ])tlpllIllubr{tofLaw didiiot· ~,*act 
with Mr. Van Fle1ubecause lllycontaCt with fOrIller Cl)mIIlissi~n~rMonegiulabout .......... . 
Trooper.W()ot~n·.~.eated.a.cO#flictofihtt;rest'· .. ·I.l1a"~ •• c()t@m~dVvithbat'~Ol)ns~[thatIl1Y 
contact with fOnilerComIIlis~ionetMonegand~<lh()t ~r~a1:eac;()nt1i~tofihtei'est; . . 
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Seriator Kil1i Eltoll 
Re: Sept¢ml)¢f19; 2008L¢tiet 

Setembet252008 -p - -- ! ---
Piigeg 

Finafiy, as _you noted.inyourlette~i~~tq~~t.~¢~P9p.4mtourq!lestio~sconceming 
specific adviceandconversaif'ons~ As:! 1l9P~Y9~'~~appf~~ilit¢, my.obliganonslo, my 
clients preventme from disClosing such iii;t'orilliiti,oj:!~ . 

sih~¢l~,. 

t~r~~~·l' ........ , .. ~ 
Aftp#iey9#i¢tal;' 

Cc: SeriatotBettYeDavjs' 
SellatePresidehtL···daGfeell. . ....... ..' . ... . ... Y, ...... ,." . 
SenatorL .. itllffuffirian • " ... , .... Ym .......... ,' .... . 
. Senatot<;larYSteyell$ 
SenatotGary Wilken 
Repre!;entative.NancyDahlstrom· 
RepresentaiiveJci!IDCogliill 
Represent/ltive.·DavidOutienberg 
S'peaket oftlie HOuse;tbful Hami! .. 
RepreselltatitteRalPh,Sa:rQ.tie.ls 
ReprllSehtative.:j3ilJ Stolt,ze. 
Re.pr'esep.tativePegg'yWHsoJt 
Senat6tHollis French 
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Alaska State Legislature 

Senator Hollis French, Chair 
State Capitol, Room 4 I 7 
Juneau, Alaska 99801 
Phone: (907) 465-3892 
Fax: (907) 465-6595 

Committee Members: 
Senator Charlie Huggins 
Senator Bill Wielechowski 
Senator Lesil McGuire 
Senator Gene Therriault 

Senate Judiciary Committee 

September 19, 2008 

Dear Senator Green, 

On September 12, 2008, the Senate Judiciary Committee authorized the issuance of fourteen 
subpoenas; thirteen were for witnesses and the last was for Mr. Frank Bailey's cell phone records. 
By your signature on those subpoenas, you concurred in that action, thus satisfying the statutory 
requirements of Alaska Statute 24.25.01 O(b). The purpose of the subpoenas was to assist Mr. 
Stephen Branchflower in his investigation into the events and circumstances surrounding the 
termination of former Public Safety Commissioner Walt Monegan. 

Since that time, six of the witness subpoenas were served and seven were not The subpoenas that 
were served commanded the witnesses to appear at 10:00 am today;,5eptember 19"', 2008, before 
the Judiciary Committee. Subpoenas were served on attorneys representing Mr. Frank Bailey, Ms. 
Ivy Frye, Mr. Todd Palin, Mr. Randy Ruaro, and Ms. Murlene Wilkes. By an agreement between 
Mr. Branchflower and Mr. Bailey's attorney, a copy of the sworn statement that Mr. Bailey gave to 
Mr. Thomas Van Flein has been given to Mr. Branchtlower and will satisfy Mr. Bailey's obligation 
to comply with his subpoena. Mr. John Bitney was served personally by Mr. Branchtlower and 
Mr. Bitney, accompanied by his attorney, elected to give a statement to Mr. Branch/lower in his 
office, thus satisfYing Mr. Bitney's obligation under his subpoena. The subpoena for Mr. Bailey's 
cell phone records was served on ACS, Inc., and that company has turned the records over to Mr. 
Branchflower. FUlally, Ms. Wilkes, through her attorney, has agreed to give a statement to Mr. 
Branchflower this afternoon, thus satisfYing her obligations under her subpoena. 

Ms. Frye, Mr. Palin, and Mr. Ruaro, all having been served with subpoenas through their legal 
counsel, have neither given statements, nor appeared today in compliance with their subpoenas. 
Alaska Statute 24.25.030 sets out our procedure in this particular situation. The statute reads as 
follows: "If a witness neglects or refuses to obey a subpoena ... the senate or the house of 
representatives may by resolution entered on its journal commit the witness for contempt If 
contempt is committed before a committee, the committee shall report the contempt to the senate 
or house of representatives, as the case may be, for such action as may be considered necessary." 
Please consider tlus letter as satisfYing the dictates of the statute. 
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Subpoenas were not. served on Ms. Dianne Kiesel, Ms. Annette Kreitzer, Ms. Nicki Neal, Mr. 
Brad Thompson, Mr. Michael Nizich, Ms. Kris Perry and Ms. Janice Mason. The reason t.hat. 
(hose seven subpoenas were not. served is because Mr. Branchflower relied on the written olTer of 
cooperation that Assistant Attorney General Michael Barnhill issued in a letter t.o Chairman of the 
Legislat.ive Council Committee, Senator Kim Elton, dated September 9, 2008. Senator Elton 
accepted the oifer in a letter sent to Mr. Barnhill on Friday, Septen~ber 12, 2008, wruch was the 
same day the Senate1udiciary Committee issued its subpoenas. Mr. Barnhill spoke t.o Mr. 
Branchflower late t.hat Friday afternoon, to begin scheduling deposit.ions. 

The next day, Saturday, September 13, 200S, Mr. Barnhill sent an e-mail to Mr. Branchflower, 
confirming the details of their phone conversation. The e-mail in relevant part reads as follows: 

Steve - tlus shall confIrm our phone conversation of late yesterday afternoon. 

As a consequence of Sen. Elton's letter to me of 9/12/0S, Law agrees t.hat the 
depositions of the four Department of Administration employees, Annette 
Kreitzer, Dianne Kiesel, Nicki Neal and Brad 1110mpson, may proceed. Law 
appreciates the Legislative Council's willingness to agree with our interpretation of 
the laws govenung colli1clential state employee -personnel files as set torth in our 
letter of 9/9/0S. 

Each of these lour individuals haS confirmed that they wish to proceed with their 
deposition without service of a subpoena, and that they have elected to have 
representation b·om Law at their deposition. Law will provide that representation. 

As I explained during our call, Tom van Flein requested on Friday (9(12) that the 
Department of Law resume representation of these employees in the Office of the 
Governor who have not sought private counsel. At this point, my understanding is 
those employees include Mike Nizich, Kris Perry and Janice Mason. When you 
retllIn on Tuesday, please give me a call and I will report on the status of Law's 
representation of those employees within the Office of the Governor who have not. 
secured private counsel and their availability for deposition. 

That cooperation agreement was abrogated by the Tuesday, September 16, 200S, letter from 
Attorney General Talis Colberg. The Judiciary Committee's, and Mr. Branchllower's, reliance on 
the two written promises of the Department of Law is regrettable. Because the subpoenas were 
not. served, there is no legal basis upon wruch to take any action today regarding them. The 
original, unserved subpoenas are still in the hands of Mr. Branchllower. He will begin the process 
of serving them on rhe seVen renlaini..Ilg witnesses, with a relurn date of Friday, September 26, 
200S. 

Sincerely, 
.......-r-""') 

Senat.or Hollis French 
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SENATOR KIM ELTON 

Talis Colberg, Attorney General 
Department of Law 
P.O. Box 110300 
Juneau, AK 99811-0300 

Dear Attorney General: 

September 19, 2008 

I'm in receipt of your letter dated today. I expect that continued dialogue can lead to a 
quick resolution of the impasse. 

I want to begin by thanking you for your straight-forward acknowledgement that I met 
the condition set by you on interpretation of law. I thank you also for your additional 
acknowledgement that you recognize that my acceptance constituted a deal that allowed 
state employees to testify. 

You then note in today's letter: "However, a new circumstance intervened--;;upporting 
the Governor's decision to cooperate only with the Personnel Board investigation." That 
is a shorter reiteration of your statement in the September 16 letter. On September 16, 
you wrote: 

"As state employees, our clients have taken an oath to uphold the Alaska 
Constitution and for that reason they respect the legislature's desire to 
carry out an investigation in support of its law-making powers. However, 
our clients are also loyal employees subject to the supervision of the . 
governor. Your subpoena places them in the difficult position of choosing 
either to support the Governor's decision to cooperate only with the 
Personnel Board investigation or to voluntarily comply with the subpoenas 
issued by the committee." 

'Mysnortt~~p6iis~1s: I) I liopeyou ate riot asserting that beirtga 10y~lem:ployees'\lbjeCt • 
,tQtlie'stipervision 6fthe governor is ofequal weight to the constitution or the rule.oflaW;, 
2)Hrustyo1lreilllYdO'ri'tw.mt to suggest to folks who are subject to theDepamneiit'o[' 
Law'spower to subpoena that response to any subpoeJ¥l is voluntary in hattrre;'iiD.d3)I·' 

ALASKA SENATE 
STATE CAPITOL' JUNEAU, ALASKA. 99801-1182 • (907) 465-4947 • FAX (907)-465-2108 

SENATOR_KIM_ELTON@LEGIS,STATE.AK.US 
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IiOpejiou have weighed tlie consequences of cancelling this Written agreemenfand its , 
potential chilling effect upon the willingness of other parties iii the vast array of complex 
ciyiland criminal matters you deal with (ifyoucari bielikthis deal, 'can you break iheif' " 
d~als?)i 

I'm very puzzled also by any argument that suggests you had to break the deal because a 
"new circumstance intervened." That circumstance, you say in today's letter, is 
"supporting the Governor's decision to cooperate only with the Personnel Board 
investigation." A September 2 press release from the law firm Clapp, Peterson, Van 
Flein, Tiemessen, Thorsness quotes the governor saying: "(L )ast night, I initiated a 
proceeding before the state personnel board because that is the agency charged by law 
with addressing the complaints about hiring and firing matters." The complaint filed by 
the governor the night before, on September I, says the personnel board "is the only body 
in Alaska with the legal authority to do so." 

So;'priofto1hecorisUiiiiiliitioIi of oUr dealoI1'Sept~~ber12, yo~101ewshe felt the board' ' 
was the agency she Wa11.t~d to iIrvestigate the circilllistailces surroililding theclismis~al of' 
C6ifullissioner Wilit MOrlegan and you knew she was alleging the board was the oniy' 
entity with the legal authority. 

Your knowing, 11 days prior to consummating the agreement with the Legislative 
Council, that the governor felt the board was the only entity with legal authority makes it 
difficult to assert, as you do, that you need to break the deal because after the deal the 
governor decided to cooperate only with the board's investigation. Let me be absolutely 
clear-you made the deal 11 days after the governor made the claim that only the board 
had authority. Why would you argue you had to break a deal because that "new" 
circumstance intervened? 

It's iInportant I note here that I also disagree strongly with any assertion by the executive 
branch that limits the legislature'S power in this instance. Our legal authority is clear. 

At this point, I must raise a difficult issue so that I can better understand the nature and 
scope our correspondence. The Anchorage Daily News reported September 2 the 
Department of Law hired Thomas Van Flein "because Attorney General Talis Colberg 
has a potential conflict of interest and shouldn't represent the governor, Van Flein said 
Monday." The national news service Bloomberg reported September II that "Attorney 
General Talis Colberg, a Palin appointee, recused himself." And NBC news September 1 
reported the "Department of Law had a potential conflict OfLTlterest, because Mr. 
Colberg, Attorney General Colberg, made contact with Mr. Monegan about Trooper 
Wooten, Van Flein said." 

Given the analysis by Mr. Van Flein, an attorney first hired by the Department of Law, 
and given the reporting by Bloomberg-which is unchallenged as far as I know-that 
you recused yourself, I'm confused when you refer to the state employees in both the 
September 16 letter and the September 19 letter as "our clients." 
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I ask for clarification of your status without challenging your ability to fairly represent 
state employees. I understand that serving at the pleasure of the governor and statements 
made through the media by others can morph into extremely unfair character challenges. 
I have a visceral understanding of how difficult that can be given that I'm accused of bias 
in this matter. In short, I feel your pain but do think it is important to understand what 
may have changed since the comments about your conflict of interest were made. 

Finally, I note that my letter dated September 17 asked for further information on two 
points: "when and where the governor, as you note in your letter, 'so strongly stated that 
the subpoenas issued are of questionable validity;'" and for any advice you may have 
given her that would raise a question of the validity of SUbpoenas. I trust you have set in 
motion a review of these two explicit requests and hope you can respond quickly. 

[:2: r; [C------:--
Sen. Kim Elton 
Chair, Legislative Council 

Cc: Legislative Council 
Sen. Hollis French 
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J)ErAJlT~~&~b~~<".· 
OFFICE OFtHEdrdf!lt~~g~1iAL' 

TIle. Honorab1eKimEIWh: 
State Senate 
State.Capitol>Ro9~5()6 .' 
Juneau AIiiSka99801-1182 , . 

···~l~I],f< 
.'- .. ~,;'::::::\':\:~:,:?-<~,::,:;:.;::: -. :-:-:: 

';1~i~t6f. 

.,-.: ,.-.. -.--".-,.,-,.-,- . , .. :,-, . 

Re: YOm' ~ep!erri9~t'17,,~OO8~~~',\· > , ... 

Dear SenatotElton: 

p,{Ljj6Xiif)3g0 
;n;NKJU '~99$11:P3lJ1i 
Pi[QNli' (9iJi)ioS~j$3 
FA.t:· ~D7}46J'2d75 

om" W~~;:;~:J~r;~_~~1~ 
interprete<!(WJ:onglyin?t1I"iew)to pr()lMbi(S~~'~lnpior~ilithl:~x~~u#ve?ftillqh fiomviewmgstatepersorinel·records;. VfeVl'er~t:t0lllJl~aBy,:J{~oSing Bepail!ilenrof 
A~istratipD,employeeStointervie\)'S,Witll.M(Bi#iChfl?w~,!"ffehwe\yetehe~g 
I)1isrepresentattonsinthl: 1U¥iaaboutthel~W's~qu,~eIneJltl;~ithiIIipU¢iJtbt~tsthllt· 

i;rii!i~~;~rl~t~~i~t!~l~~!~:i!~f~~~;mt~[;· 
,....:W~~~~.~~.~~" 
Senator I:'repch was an effort tocpIi:lJ#urucafe thei,iifflcultpositiollthlsplaces ofu-ciientS 

,.:m~Y:~~~~~f~~~~~;r;~~li~~~~:~~J~~j~WJ6vg~~~1~ithe .• 
iIlterviews)ivouldteUeveourcUen~ofthatdiffic#ltf)"iO~~l<~:Hpweyerj'W<1.iliade flearin 

rie!:~::a:o~~f!~g~lli~~~J(tli:Y~~eiP~~l~~e~e~~!!~~%i~~~tf··· . 



SeIiatotKurt Elton· 
. ~:y'()UfS:ePtem~er 18';/.l:OOlfLc~tter 

:."' 

.: . . ~ .. 
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SENATOR KIM ELTON 

Talis Colberg, Attorney General 
Department of Law 
P.O. Box 110300 
Juneau, AK 99811-0300 

Dear Attorney General: 

September 17, 2008 

This is a response to your"I~J'R~iil'~t~9W~~Ii!!"'~~:§: and received by my office via email at 
3:27 p.m. " , 

I want to remind you of previous correspondence from your office to me in my capacity 
as ehair.ofLegislative CoiIilciL On September 9, Senior Assistant Attorney General 
Michael Barnhill signed a letter for you that made a substantive offer. That 6ffer waS: 

"(1)he DejiiuiiIlent onaw wishes to confinri that the Legislative Cotlncil 
agrees ~th,the department's reading of the law. Ifwe cannot reach 
agreeIllent on the proper interpretation of the State Personnel Act, the 
Departtnent of Law is prepared to seek declaratory judgment ill court on ' ' 
this issue.' But if the Legislative Colihcil will ackntiwledge in writing its 
agreement with the Departirieilt of Law's interpretation the DepaitriJ.entof 
Law will drop its objections and the depositions may proceed withcirit " 
subp()enas.l.' 

That offer is deat-acknowledge in writing and depositions may proceed without the 
need for subpbenas.· On September 12, as chair of the Legislative Council and on behalf 
of the Council, I noted in writing that, after consultation with the legal staff at Legislative 
Affairs, Legislative Council agreed with the legal analysis put forward by you in your 
capacity as attorney general. My precise response to the offer made by the Department of 
Law was: 

"I stipulate in my role as chair of the Legislative Council and on behalf of , 
the Council, that your interpretation of the law is correct." , 

I further noted: 

"GivenouI agreemeriton this important point, and given your offer on .', ' 
page 4 of your letter to drop your objections and allow the dep6sitioris to 

ALASKA SENATE 
STATE CAPITOL' JUNEAU, ALASKA 99801-1182 • (907) 465-4947 • FAX (907)-465-2108 

SENATOR_KIl\-I_ELTON@LEGIS.STATE.AK.US 
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proc,eed 'if the ,Legislative Council will ackrtowledge in writing its' 
agreement with the Department of Law's interpretation,' ,1' d appreciate it 
if you woul<i contactMI-. Branchflower so that depositions may proceed iIi 
a~illiety manner." 

Mr. Barnhill, after receipt of the letter and after the Senate Judiciary Committee issued 
subpoenas, on the same day contacted Mr. Branchflower so that depositions from the 
state employees could be scheduled. I was grateful for the breakthrough 

YourJetter yeSterday quite clearly breaks that deaL Bluntly, I fed like Charlie Bto~n 
after Lucy moved the football. 

Not only was the letter of September 9 explicit in its offer, it had further strength given 
the public pronouncements by the governor, including: 

"We would never prohibit, or be less than enthusiastic about any kind of 
investigation. Let's deal with the facts and you do that via an 
investigation;" and 

"I'm happy to comply, to cooperate. I have absolutely nothing to hide. No 
problem with an independent investigation." 

Further, staff and others speaking for the governor said: the governor will fully cooperate 
and her staff will cooperate also (Leighow, July 29); the governor "has directed all her 
staff to cooperate fully with Branchflower" (press release, August 13); Frank Bailey will 
fully cooperate with the investigation (McAllister, August 19); that with Frank Bailey 
still a state employee the governor "can direct him to assist Mr. Branchflower, thereby 
fulfilling her pledge to Alaskans to cooperate fully with the investigation" (Leighow, 
August 20); and the governor's office welcomes the inquiry and will cooperate (the 
governor's private attorney, September 2). 

Despite your previous offer, explicitly state4 and accepted, and despite repeated ' 
assertions of cociperation, you now are not allowing state employees encouraged to 

; cooperate to do so. In four paragraphs, you've broken a deal that was accepted by your 
office and received by Mr. Branchflower after the Senate judiciary Cormnittee issued 
subpoenas. Further, your brand new position eviscerates weeks of cormnents on the 
record by several parties, including the governor. 

I'.dnote; also, 'that while subpoenas have been requested, the only witnesses served with ' 
subpoenas are witnesses not employed by the executive branch. I understood the 
legislature'S investigator did not feel the need to serve them following his conversation 
with Mr. Barnhill. A decision to not serve the subpoenas made sense given the fact it 
was: not necessary; and, since it was unnecessary, could give the appearance of 
confrontation where none was apparent. 
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Given the statements of cooperation by you on September 9, by the governor, andby 
spokespeople for the govemor,ituw.Yfielpme t0til1dersfahdwhenand\¥h~r;{il{t' 
gpve11\dr,as'yo\l note inyout liiliii-, "so~tiorigly statedfuattllesubpoehlis issu'eaiiY(llie 

.' $enate'Judiciary Q:>mIllittee). are Of questionliblevalidity .;'. I[you ba\'e-so' adVised the' 
. g~yemor before she iria.deasta,tement I doh't tecail;rd~ppreciat{itify6Ud)\IIdnlak~ 
thata.dvice part of the pitblicrecord so that we can iuiderstaiid the rationalebHiiridtl1e' 
§t~ttlft{'erit?' . 

;U"",,,: (/ _ 
se~to~ 
cc: Legislative Council members 

Sen. Hollis French 
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·))ll1PAA~~¥dj~L~\:v(·· . 
OFiI~~()P T1fEAtT~i!Ji~~i~jJffd< ...... . 

the<H9jl9):~J:)j¢r<4tI.ltitQIi 
Stll,te Seiilitti . 
AI!!SkaSt~j;.;L¢gi$)atpr~ 
sWeCapitl:lI:R9P#t<5Q~ . 
Jtilieau; ..• ~· •. 998dt;1182 

~l£i~) 

Re: E"ecutlve .• Bi·aifchSubPO¢Ii~i/ •. ····.······<··· ...... . 

Dear·.Senator·Elton: 

SiiraJjPalin;Gov?fnor .. 

1',iB(),Y!i~3@ .... . .... . 
JUNEATliALASKA9Mi1~300 
.PHONf;: &.q1)1~j'l!ji 
FAX: .... (907);'6S'2075; 

please .. se~theatti911¥41~fter;.Wlll~h~~e~tt~~~tl)tIi~mcinb6fSoftli~.' 
Jud.iciary Committees; 

Attachment 
cc: Scill.ator BettyeDaVj~ . 

Sell.atePie$iM~t.·Lyaa9ieeri 
Seiilitof Lyman Hoffi:Iilih. 
SeIiatOiGatyStev¢~ .. 
Senator GarvWiIkeri, •...••. 
Represell~tiveN8Ilcytjlih1sttom 
Repres~rttativeJohil.·Coghin 
Represe.IiiativepaVid'.Qllftenberg 
SpeakerofllieffCiusejp!:m'HaiTiS. 
Repres~rttativeRitIPIiSamuels. 
RepreS!lIi¥ve Jil.ilI$tol~e 
RepreseritativePeggyW~1Son 

4~~)~~.·lh· 
i~~~Mi~lt 
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DEPARTMENT OF 1JaW 
" . -~. - -,-' -' -. . -" - . .' .... , . - -" ", -' , . 

The Honorable Hollis. French, Chait 
Senate Judiciary Coriunittee 
AlaskaStaie Legislature 
716 WestFourthAvenue, Suite 420 
Anchorage, Alaslca99501~2133 

Re: Executive Branch Siibp(lenas 

Dear Senat(lr French:" 

$.(ffqhPi.!liJf,QiifefMIi 

1·(}j,lJQX:~Pjlii9j8ii~;A"' 'pJJJl ...... (?Oi)461'2'1Jj 
FAX.: (y07)}6NI),s 

Your committee has subpoenaed. certain employees of the executive btanch'i)f 
state government represented. by theOfflce of the A.itorney<knerat these persons serve 
within.iheexemptandpartially exemptsenrice,aftlie.willQfthekemployer,tlteStateof 
Alaska. .AsyolJ:.kn.ow, the:.s.tatePei:soni1,~rB.oilidJl~sWl.d¢~ena .sep;il:ate. ethics 
inve.sp.gil.tii)ninto lliesame m~~~f()iwl\i¢'ll't1i¢~\l:6Meria$:'Wer~ issv~4.· F01{tJ)is iuld 
otherreasoi.:iS .silchasse atatloii 6fowefs t1fe Govemorliii.irdeclilied to. 'arti¢l atem . . .' . >.. -" ... ·R. . . . ... .. P .. · .... '.7· ..... _. ...• . ......... ' .......... P.". P 
the inveStigation initiated bytlleLegislative COi,ih¢!L 

As state employees, our clients havetaken·.aIl oathto uphold theAlaska. 
Constitution. and for that reason they respect the legislature's desire to carry out an 
investigation ill support of its law-making powers. However, otir clients are also loyal 
employees subject to the supervision of the· Governor. YoU!:' subpoena places them in the 
difficult position of choosing either to support the Govetnor'sdeci~ioli to cooperate only 
with the PetSOrmel Board investigation ot to voluntarily comply with the subpoenas 
issued by the. committee .. 

You can appreciate that this is an unteli~leJlosition for our clients because' the 
Governor has so strongly sta1«ithattlie subpoenas/iSslledbyyour committee. are of 
questionable validity. Moreover, tWo lawstiits.·4aVe Pe¢:tiJ«i.ChitUeligmgtlle l~gi~cy 
oithe inveStigation. Ohbeli~fo{ ow clie!!:fS;We·r~~tf)illY!i$l(thatyoii witl\dm\Y the 
subpoenas directed to ow. clients arid thereby reliev.efuem iTom the cfrctiIfistance of 
haviligto choose wliere tlierr ioy~ties lie: 
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$~pt~4i\>~r 16,.~OQ~. 
. P'a,ge2, 

lfthe subpoenas are not withdrawn by the.SenateJudiciat):Committee, ourclfertts 
will not appear inresponsetothe'subpoenasUntiie!therthe;Senateorthefulfiegislature 
convenes to'issue.··a.resolutiort requirUlgtherr.prese~.before;tnecappropl'iate legislative 

. committee, ,', , ." '. 

~m@f¢lY; 

.~~~dei"'r 
TalJ.S:k€{jlbetg 
Ai:tomey~neriil 

cc: Senator Kin:J. Elton, Cliaii,LegiSlati'veCoui!.cil 
Senator Charlie HuggiI),s 
Senator 1,es11 MqGwre 
Senator GeheTh~iTiitWt 
Senator Bilt Wielecliowski 
Senator Bettye Davis 
Senate Presiuent Lyda.Green 
Senator LyrnanHof/fuan 
SenatOr Gary Stevenl!; 
SenatOr Gary W"!U<¢n 
Representative Nancy Pa!il,Stroin 
Reptesentative'Jbhn.¢oghiI1 
Representative· David. Guttenberg 
Speaker of the HouseJolmHarrlS 
RepresentatiYeRalphSamuels 
RepreS¢ntative.BilfStoltle. 
R¢pfe~iiWiyep~ggy Wilson 
Stephen Brallchf}oWer 
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Mi chael Barnhill 
Senior Assistant Attorney General 
Attorney General's Office 
123 4th St., 6th Floor 
B.ox 110300 
Juneau, AK 99811-0300 

Dear Mr. Barnhill: 

After receipt of your letter to me dated September 9, I asked the Legislature's Legal staff 
to review your interpretation with the law regarding the appropriate handling of state 
employee personnel records. I also shared a copy of your letter with Sen. Hollis French 
and investigator Stephen Branchflower. 

Following this revitlwof your legal analysis of the laws governing persohileJ records, I 
stipulate inmy role as chair of the Legislative Council and on behalf of the CoUncil, that 
your inter1m~tation· of the law is correCt. 

Given our agreement on this important point, and given your offer on page 4 of your 
letter to drop your objections and allow depositions to proceed "if the Legislative Council 
will acknowledge in writing it's agreement with the Department of Law's interpretation," 
I'd appreciate it if you would contact Mr. Branchflower so that depositions may proceed 
in a timely manner. 

Si.nce~:~:t~_- £/ ~~ / ~ x:::::::: . 
/ '---- /... 

Sen. Kim Elton 
Chair, Legislative Council 

Cc: !\.1embers of Legislative Councii 
Sen. Hollis French 



4748 

Via e-mail;sebranohflower®w.?il.~m. 

Sj;~pheilIl.B~ohlio\Ver· 
3'10 ItStteefScite.2o.Q . 
kJ)l1orage,AK 'f?~5JU 

Septembet4, '2008 

wal! J!'iJlln,Go:vemor 

l,p,e.!!!}{,io300 . .' ..•. 
. DIMrJNDT:OURT HOOSE;· r!"BOOR 
·lU.fltAiJ,.~jg~ii.0300 
. fi{9NE=,iYq;:Ji(65:JfOO:: 
FAX" (!iQl1!65i:6'73J' 

Depb~tions.·ofbepartm~nt'otA<li:ninisfu:a!ion{I':l:rsQPI:l~l. 
oUr-FH e:2.23.~M-Q~t% 

Dear MI. Brancbffower: 

The Department of Law h.as bllcorne jU:crea$irig:iy cOllcetne:<l tharthelegislative 
irivesligatiQnis nQ.longeis61elY cqncernedWith thei teaSol1Swhy:Governor Palintennimrted 
Commissioner Monegan;.but tatherwhethertlie Aia~ka P¢l:$onnelAvt wM Yiola~ed. Asy<w 
know, under AS 39;25.900, conviction o( awillftilYiotlitil>llbf~heAla:sk?, Persbrii1elAcf 
c:-arriesthe penalti~$ ofanii,sdemeano.and f()t1ejtor~ of the employee 'g position . 

. hUiilAugust 16phohe-call wilhme; youfusiraisedj:liejss:ge:pJ'WilefFiet MI,BaileY 
had vloJatedJhe Alask.iiPer~onni.\!Act. : }4()iei~rlY,SMaror:F:t$nch~a:$app'arehtry • 
public])' ex.pre&sedhi$.v~eWtllatiftheGovembt's.'dfficeibhtaiheti;C:odfideht:!\llmfonnatloil. 
frOIliTrooper W()oten's-:persOnnelffl~; "itwoufd D.e a,;lQ1JUIoI\·Jl1:&t.at_e la'iy.?'''oc.rt,i15i,r • 
Silrpnse OVer Falin.lnyemgqtfori?f ABGlN~ws; ~.ep~~~2,:2@~;¥¢stiii:&<iY,·1he:mliQra;g1( 
Daily News reportedSeri.atorfteI:\C!) qIsCibsiilgtllat'the;s<;9pe Ofth¢h:ivestl-gatlbhhasnow 
exPa.nded to in'CIll<ie.wll'eiliet othetpersollswfthlMhe pal:inlUinUnJ~aiioI\haYe:~Wle(j 
power. "Paliit SeeksRevfew 0/ MortefJanJ!'irlngCa:;e/',A1}chorage,OhllY-Rev.[s;. Sept.-}; 
2{/08, ".' 

The AlilSKilPets6ilneLAct provi'desthat'Pel'SOIllleir.ecord\l"larecoJl;fiderilial iihd are 
not-operttopUbllc mspeoi'ioni':' is 5~~2S~Q_aQ:(~j.:rh&J!epat®~i1tQi:1~W~<}1k.v~§th~t ft'ls 
notavioJationoftlieAr::isTciPersQllMl.A'(itfcir":$~ govemtltqtIl1efubets ·ofthegovemor;s. 
staffwithi1ithecqUi$e'arid si;opeofthelr'of:tlciaLrespt>nSlbilfti'es.,toreviewca.conflileIltia1 .. 
personnel file. The governodsthe tiliiinateemployerQfev~ryetilployee fu.the~e()iItiye 
branch_ Review bytbe governor or meJ;ll!?ersoftbegoveth<;tfs. ~ta,ffWithiil the courseaIid 
scope of their offid<\l.respbnsibiJitieli of a confidentiaJ perllonnel fllecis.h0t avi6Jation of . 
employee confidenti<\lity nor does it constitute apublicinspectiun. 

It appears ft9mSenator Ftench'sreported'commehtsin the press that be disagrees 
"vith thiS telidingof Alaska law and hislegatopilliowdiffersJrom that of:llleDepru:tm.ent pf 
Law; Wlitkwedisagree with his legal position, to. thee~teiitth.atSei}at0i' F~eticl1 is correct, 

\ 
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, 

Stephen Brljflchl't'o~r 
Re,De .1. ofAdi:iifuisrratioriDe . bsitib~ 

Sept(\mbeM, 2{iQg' 
Pa~e2 '. ..1', ... . .... ., c'. ,p, ..... . 

It wtmld therefordoltow ihatindiYid~arsV$'iill4+~Dep:~¢,6~A,di:iii~iStr1}tipp w110have 
disClosed maifers'ielated t6anertiploi<\(~'sp.ersoDri:d file. totliedffi:te~{jf'tIte Gb'iterrtorkve: 

." ..... .' .. \.-" -:" ~"~:'-"".: ',".",.: .... ", ", ':-.~""'.- '" ",. "', .. ~ .. ~ ~ ; 

poten:tiall)! ,'\it01~t~ciAS.3~i25J}8:O-. lIrid cbuldtheotetkally'hav.e personaI,.l)I'ID1'i:naI·.~~posure 
under AS3lt.:25;900. 

Gfy:.eil/tq~·fi!:c{'tJ:ii\tt1'i~:cfQQu,?iQf1J~i#wye~igatlonhtiS:iiow.apparently :expanded ' 
beyol;\dthegoy.ernor·st~rll'ih1ation6fCbrtirtil'ss:h.mei Monegan~ilie;fad1hat.S~A~tofJl'~ch 
appears tobeIieve·thatiheOffiCeo(the.Goyernof:mlo/:iidff~Yi~W:jj,Q:rifid¢tit.iaieljlJ!loyee . 
files or pe~haps eveildiscus~Inatterspei\a~\rig Vi a:i>£af.e;'¢rtpJoy'ee'~employment,and the 
fact.th#this.yIewdftlielaw; ffcorrect,cbUld'pdtet1tlaJ1y· expese.indiVidUals.itl.the . 
Department ofAdministtation to criminalsanctionsinc;1udjngforfei~ of thejreiliplpyment, 
we must infonn you..ofthe followiJ;lg:' . . ' . . , 

• Ule Pep~tmell~.ofL~WltiiiW~Va'SSi'<S~ ~maftefino'fdettodetermlne.'. :. 
whether Deplirtrlient6-fAdrriM.s:tratlonerliployees,shQuhlbe;a,dvis,ed 19 .~eek 
privafe'COtInse1. .. . 

• ~ldepoiii:~6t}S 6fD:epilitl:fi'e6tQf.Adni(i:itl\.fratlbfieltip1oye~;ltre "Gifficeliedbntil 
f\lrth~rno~ce. .... ... .............. . 

• Uniesswe'notifyY01:l otherwise; the Depariil'nentofLaw is,.fd~p\itp0Ses Of 
your investigatibn, iepresei'¢iii.g.all 1)epiu:tment of Admiplstpit10n ~mpl01e:e$ 
who had irivblvemei'ltwith Trooper Wooten'S persohl1eLor workers' . . . .. ' . 

compenSation ftles. 

I regret to infor:m. You of these actiCii,ls,'butwe beli'eyewe;'].):aveno chblCegiven the 
recent.evplutioll oftbl~1nYestigatioTh The:DepartmentOfLawWUl continue to work with 
ydU on your requestd'Q! recotds:<lS we haveprevlouslYJUscwset!, . 

ce: ComtIiissionet A.fuJ:ette Kteitaer 
Senator Hailisfrench' 
Senate.r ~mElt()n 
Represellta'tiveNancy D8hlstrom 

Smcete}J;. 



(907) 465-3887 or 465-2450 
FAX (907) 465-2029 
Mall stop 3101 

LEGAL SERVICES 
DIVISION OF LEGAL AND RESEARCH SERVICES 

LEGISI.ATIVE AFFAIRS AGENCY 
STATE OF ALASKA Stale Capitol 

Juneau, Alask~ 99801-1,82 
Oelivertes to: 129 6th St" Rm. 329 

M:EMORANDUM September 3, 2008 

SUBJECT; 

TO: 

FROM: 

Investigations by the legislature (Work Order No. 26-LS0088). 

Senator Hollis French 
Chair of the Senate Judiciary Committee 
Attn: Cindy Smith . 

Tamara Standt Cook U 
Director /. ,I, . . \p 

You have supplied me with a letter from Mr. Thomas V. Van Flein and Mr. John J. 
Tiemessen, who are representing the Governor and various stai'fmembers, and asked me 
to consider points raised in the letter. . 

To the extent that the thrust of this comment in the letier goes to the power of ¢e 
legislature to investigate, I observe that the legislative power of investigation is limited to 
obtaining information on matters which fall within its field of legislative action. 
(Mason's Manual, Sees. 795(6) lind 797(7» Lawmaking is a central legislative activity, 
but there are other legislative activities that may justify investigatory pursuits. It is 

4750 

=== sec.· :;.;;; ===!~ ;;; 
The Alaska Supreme Court has acknowledged that the legislature has broad powers of 
investigation relating to its lawmaldng activities and has also specifically identified the 
confinnation power as can-ying with it an implied power and d\.\ty to investigate bolli the 
status of the relevant appOinted offices and the· qualification of to 

921 P.2d 1126 1996» 

example, Art sec. 12 {power of the legislature to disapprove certain local boundary 
changes; Art. II, seD, 20 (power of the legislature to impeach civil officers ofthe State» 
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Senator Hollis French 
September 3,2008 
Page 2 

24.08.060(b)). The J egislative council does not to 
investigato activities of executive ~ranch agencies or officers. is noi clear to me l' 
whether' the broad power to provide administrative services would be considered to be 
sufficient authority for the legislati¥o council to undeliake a preliminary investigation 
that might lead to the need for oIlier actions on the part of the legislature or anotller 
legislative committee, but it might. i In addition, it is possible that the reCommendations 
contained in the report prepared under the investigation contract will consist of proposed 
statutory changes and fall squarely within the law"making function exercised by the 
legislative council when it considersithe introduction oflegislation-J 

(2) The legislature may lackJurisdle:tion to spend public monies to investigC/te C/ co-equal 
branch of government. 

Clearly, expenditure of public money appropriated to the legislative branch mllst be used 
for & legislative purpose as well as for a public purpose. If the legislature does have the 
power to conduct the investigation ip question, then it has the authority to spend money 
for that purpose. Mason's Manualllotes in sec. 795(13) "In the exercise of its power to 
make investigations, a legislature m\iY incur reasonable, necessary expenses payable out 
of the public funds." 

(3) . T~e general legislative power ta issue subpoenas is clearly prohibited relative to the 
Legislalive Council. (See AS 24.25.010(e)) 

It is Correct that the legislative co}mcil is not authorized to issue a sllbpoena under . 
AS 24.25.01 O. It has separate subpoena authority tmder AS 24.25.060(2). That power is 
granted "when consistent with th~ powers and duties assigned to the council by 
AS 24.20.0JO-24.20.140." (As I prevjously noted, it is not clear whether the investigation 
at issue is consistent with those powers aJld duties.) . 

, 
(4) An. 1. sec. 7 entitle! the Govqrnor /0 'JC/ir C/nd just treatment" in the course of 
legislC/live investigC/(ions. 

This is correct. .I have attached i a discussion of this provlslon from the Alaska 
Constitutional Convention Proceedings, Part 4, pages 1446 -1450 and pages 1464 -1471. 
As you can see, the delegates did hot reach an llllderstanding of what "fair and just 
treatment" might be with regard to a legislativ.e investigation. It appl'ars that the 
expectation was that the legislature would adopt specific procedures that apply to ensure 
that investigations are fair or that, through COurt challenges based on actual legislative 
investigations, a body of law would eivolve tQ clarifY the matter. However, the legislature' 
has not adopted specific procedures for investigations and the case law dealing with the 
last sentence of Art. I, sec. 7 that I found in a quick search has involved executive branch 
investigations (administrative proced-bres) rather than legislative ~~anch in.vestiga~ion.!l .. . .' ..... .. _. . .. ... . -. .....: ' .... -." - ..... _. ." .... 
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(5) A complaint has been filed with the Personnel Board under the executive branch 
ethics iaw which gives the Board jurisdiction over this inve$tigation. Will you suspend 
your investigation pending the outcome of the Personnel Board investigation? 

The investigation of an incident by one governmental entity does not nonnally deprive 
another governmental entity of authority to look into the matter also, although one of the 
entities might agree to. curtail its activities eut of deference to the other. Assuming that a 
complaint has been filed under the executive branch ethics law, both the cemplaint and 
all infonnatioll regarding an investigation as a restl!t of the complaint are confidential 
until the initiatien of fennal proceedings. (AS 39.52.340) An investigatioll can only 
involve alleged violatiens ef the ethics law and there is no way to tell what the scope of 
the investigatien in this situation might be. It certainly cannet be detennined that the 
legislature'S· investigation will be identical with an investigation being conducted under 

executive branch~e~th~ic;s~la:w~.~:::::~=;;_ 
1126 (Alaska 

Barrett v. Duff, 217 P. 918 (Kan. 1923) pages 925 - 926) 

I caution you not to. mention any complaint or investigation that may be in pregress under 
the executive branch ethics act in a letter-you make public because these complaints are 
confidential. I have no comment with· respect to whether the legislatlU"o sheuld suspend 
its investigation . 

. (6) The letter calls Into question keeping ceria in aspects of the legislative investigation 
secret. 

It is usual for the investigatory stage to be. conducted on a confidential basis before any 
fonnal charge is made er fonnal proceeding initiated. This protects the privacy ef 
individuals who may be under investigation. ef witnesses, and of the investigatery 
process itself. After all, an investigatien may not uncever facts that lead to a formal 
proceeding. (See generally AS 40.25.120(a)(4); AS 45.50.521; AS 45.66.190; 
AS 47.30.845; AS 47.32.1 80) Under the p\lblic records law, in determining whether a 
partiCUlar record is subject to public disclosure, the court will weigh the p\lblic interest in 
disclosure against the interest in confidentiality.· (Gwich'in Steering COmIn. v. State 
Office of the Governor, 10 P.3d 572 (Alaslca 2000); Fuller v. City of Homer, 75 P.3d 
1059 (Alaska 2003)) A reasonable argument can be made fer the proposition that the 
interest in protecting the legislature's investigatory function and the privacy interest ef 
pOienlially innecent parties eutweighs the public interest in disclosure, particularly when 
the investigation may not lead to. any formal procedure. 

(7) There is no reason to cOhduc/ ex parte interviews with represented parties. 

This seems to. be a fair assertien. 
. ..... - ..- -
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(8)' Mr.' Branchflower attempted (0 contact Mr. 2'odd Palin on a secure line which· 
represents a security breach. The leiter requests immediate disclosure of the names of 
persons who provided the secure phone number. 

The letter suggests that the st'!curity breach may be reported to the Secret Service. r have 
no knOWledge of. federal security laws or how they may interface with an ongoing 
legislative investigation. 

(9) If"you agree /0 submit to properjurisdictionaJprocess. we can check the Governor's 
schedule to see when she and the Fil'sl Gentleman are available for an interview. " 

Does this meM that, despite the objections in the rest of the letter, an interview will be. 
granted in the course of the legislative investigation? I think you will have to consult 
with Mr. Thomas V. Van Flein on the meaning of his last two paragraphs. 

**** •• **** * •• 
With respect to all this, I observe that if II person refuses to provide infounation to the 
investigator or to respond to a subpoena by a legislative committee, it may be that the 
lack of cooperation must simply be noted in the report. Because the power to investigate 
is a legislative power that has not been clearly delegated in this instance to a conunittee, 
ultimately, the House or Senate or legislature as II whole may have to decide whether to 
faunally initiate an investigation through the adoption of a resolution charging a 
ooinmitteeto conduct it. 

the legislature must use its own 
a resolution or impeachment 

TBC:lmb 
08-210.lmb 

Enclosure. , 



4754 

CLAPP • PETERSON 

VAN FLEIN • TIEMESSEN • THORSNESS 

ANCHORAGE 

Matthew K. Peterson 
Thomas V. Van Fleln 
John B. Thorsness 
Linda J. Johnson' ' 
Monique R. Renner 
Eric J. 'Browrt 
Liam J. Moran, Of Counsel 
James D. Gilmore, 01 CQunsel 
Jonathan P. Hegna, 01 Counsel 

LLC 

September 2, 2008 

FAIRBANICS 

JohnJ. Tiemessen 
Lisa C. Hamby 

Marcus R. Clapp, ret. 

Stephen Branchflower, Esq~ EMAIL: sebranchflower@gmail.com 

Re: In Re: Investigation Into The Termination Of Walt Monegan 

Dear Mr. Branchflower: 

As you are no doubt aware, Senator French sent a letter to our office on September 1; 2008. 
Although Senator French is an attorney, we do not believe a client can waive the prohibition on 
ex parte contact without confirmation from his counsel. Accordingly,please consider this letter 
a response to your client's September I, 2008 letter. If you would prefer in the future that we 
correspond directly with Senator French, please advise in writing and we would be happy to do 
so. Until you confirm this, our correspondence will be with you. 

As attorneys, we feel that it is our job to keep our clients focused on the objective goals of this 
process,' finding out the truth about what happened. While' our clients may have political 
differences, we would like to think that our offices can rise above those differences and remain 
focused on a fair, deliberate inquiry that is consistent with the laws and constitution of the State 
of Alaska and the principles of due process. Unfortunately, Senator French's letter seems to be 
advocating a different direction. We will rely Oil you to focus him in a more positive direction. 

As you are now aware, a complaint has now been filed with the Personnel Board. This would 
~p.p.m tn rennp:r ~p:n·Atnr 'Rrpnr'h'CI n'ht~,-t;J"'\'t"io .'""1'\. ..... ,. l\,.T ..... ..., ...... ,.+- + ....... "" .... __ 1 ... :_. L __ L .. _ .... .t':1.:a.-! !..I. 
.. --'-_ ~- - ."'1'"- ..... :...-----............... --... --................ J ............................ v......... ..I,"VY'f Ul"\O Ll.lv \.rVU.l}JlI:U.1U. l.!c:ut vcc.!! lllwu, lL 

appears that the Board has jurisdiction over this matter. Will you suspend your investigation 
pending the outcome of the Personnel Board investigation or resolution of the jurisdictional 
issue? If not, please explain Why. If the stated goal of the Legislative Council is a fair and 
neutral investigation, then we believe it will embrace the process the Legislature itself Created. 

While the Legislative Council does have some limited investigatory power, those powers seem 
to be limited to investigations related to proposed or current laws. We are not aware of any such 
proposed legislation. In fact, we are suggesting that the Legislature may lack jurisdiction to 

411 Fourth Avenue, Suite 300 . Fairbanks, Alaska 99701-4712 
phone· 9CJl-479-7776 email· fai~lawak.com lax· 907-479-7966 
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spend public monies to investigate a co-equal branch of the government. . While Governor Palin 
does not have anything to hide, you certainly can appreciate why she would insist that the 
investigation be conducted fairly, consistent with Alaska Stafutes, and free from even the 
suggestion of political influence. Senator French suggests that this position is somehow "at odds 
with our state's constitution." We are not aware of which provision of the constitution he refers 
to but would be happy to reconsider this position if you point us to it. In fact, Mr. French may 
have overlooked this part of the State Constitution: 

The right of all persons to fair and just treatment in the course of legislative and 
executive investigations Shall not be infringed. 

Art. I, Sec. 7 . The Governor is a "person" and is entitled to "fair and just treatment" as part of 
this investigation. Following state law, including the personnel board process, would comply 
with the Constitution. However, even if the Legislative Council has some plenary power to 
conduct secret investigations-which it does not-<lue process is still required. The Governor is 
entitled to notice of the allegation, discovery, and subpoena powers (all set forth in the 
Legislative Council's statute, which as adopted the civil rules for its process). We remain 
perplexed why Mr. French would want a secret proceeding, in violation of the Legislative 
Council's own enacting statute~ 

As a further example, the general legislative power to issue subpoenas is clearly prohibited 
relative to the Legislative Council; See AS 24.2S.0l0(e) ("This section does not apply to the 
legislative council or to the Legislative Budget and Audit Committee"). 

We believe that it would benefit the truth-seeking goal of any investigation if the parties 
disclosed witness statements and other information they independently gather. There is certainly 
precedent for this in the Civil Rules which would require such disclosure.· However, it is our 
understanding that you have already agreed to informal sharing of information with the Attorney 
General's office. Surely you and Mr. French are not the sort of gentlemen where we must 
confirm agreements in writing. Again, if this understanding is in error, please advise. 

We appreciate the scheduling problems that our recent appearance in this case may have caused. 
However, that is no reason to conduct eX parte intervieWS with represented par--ties. Simple 

-----...profes . -the-prolli\}ition-against ex parte contact requires· that these 
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interviews and depositions be coordinated with all counsel and parties. Many of these staffers 
have their own counsel as well, and we need to coordinate with theni . 

Further, we are informed that Mr. Branchflower attempted to directly contact Todd Palin on a 
secure and cOIifidentialline. This represents a serious security breach that we may be obligated 
to report to the Secret Service. We ask that you immediately disclose the names of any person 
who provided you with Mr. Palin's secure phone number. 

411 Fourth Avenue, Suite 300 • Fairbanks. Alaska 99701 
phone·9<J7-479-7776 emaU .falr@cplawak.com fax' 907-479-7966 
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We ask again that neither you nor any of your staff have ex parte contact with any represented 
parties as this is a significant violation of Alaska Rule of Professional Conduct4.2. If you desire 
a fonnal list of the rePresented parties, we will provide one. Suffice.it to say that we represent 
the Governor and the Office of the Governor and all persons associated with that office. Many 
staff members have private counsel With whom we need to coordinate. . 

Please confinn your willingness to shift this process to the Personnel Board. We can then use 
it's procedures to coordinate interviews. We understand that you have a self-imposed deadline 
of the Friday before the general election. In addition to complying with state law, we think that 
you would agree that the concerns of finding the truth and not violating anyone's right to counsel 
or due process trump any desire to create a pre-election media event. 

Assuming you agree to submit to proper jurisdictional process, we can check the Governor's 
schedule to see when she and the First Gentleman are available for an interview. Per Senator 
French's letter, we will check on possible late September dates. In order to avoid some date 
conflicts, both I and Mr. Tiemessen will be available to attend these interviews. We will need 
your dates of availability also. We will also check the schedules of Mr. Nizlch and Mr. Ruraro. 
It seems to make little sense to throw dates at you unless we know your schedule .. Perhaps a 

. conference call to schedule these would be the best way to coordinate these deposition and other 
jurisdictional and procedural concerns? We ask for your prompt cooperation. 

Please do not hesitate Jo call if you have any questions or concerns .. ;:;;:;y-
~V. Van Flein and 
John· 1. Tiemessen, for 
Clapp, Peterson, Van FIein 
Tiemessen & Thorsness, LLC 

Cc: Governor Sarah Palin 
Mike Nizech, Chief of Staff 
Lisa Hamby, Esq. 
Talis Colberg, Attorney General 
Michael Barnhill, Assistant Attorney General 

411 Fourth Avenue, Suite 300 • Fairbank., Alaska 99701 
phone·9(17-479-7776 email '. fair@fl'Iawak.com fax' 907-4711-7966 
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Alaska State Legislature 

Senator Hollis French, Chair 
State Capitol, Room 417 . 
Ju"neau, Alaska 99801 
Phone: (907) 465-3892 
Fax: (907) 465-6595· 

Committee Members: 
Senator Charlie Huggins 
Senator Bill Wielechowski 
Senator Lesil McGuire 
Senator Gene Therriault 

Senate Judiciary Committee 

September I, 2008 

Mr. Thomas V. Van Flcin 
Clapp, Peterson, Van Flein, Tiemessen and Thorsness, LLC 
711 H Street, Suite 620 
Anchorage Alaska 99501 

Dear Mr. Van Flein: 

I am in receipt of your letter dated August 29, 2008, sent to Stephen Branchflower on August 30, 
2008. It's worth pointing out that we have not received any notice from the Department of Law 
that the Governor was retaining private counsel. Given dle nature of your leller, it seemed more 
appropriate d\at I reply to it, radler than Mr. Branchflower. 

You assert in your letter that you believe dlat dIe Personnel Board is "statutorily mandated to 
oversee dlese proceedings.'" I don't see it dlat ",ay. The Personnel Board oversees complaints 
brought against the Governor under fue state'gethics laws. While dle Board may be engaged now 
in investigating an ethics complaint, dIal process is held confidential until the Board makes a 
finding of probable cause. Indeed, the Board would not have jurisdiction unless someone has 
filed a complaint I am unaware of one being filed. Perhaps you know differently. 

Your letter goes on to request that Mr. Branchflo",cr work with you "in a,Ulering to state law and 
submitting these issues to dle body properly vested witll primary jurisdiction." I confess tllat I may 
be misunderstanding your point. The Legislature, of' course, has its own separate powers of' 
invesrigaiion. I hope you arc not suggcsllng.Lha~ Lhe Legislawre docs not have the Cl:uthority to 
investigate potcntial violations of law by members of the Executive Branch. Governor f>alin has 
repealedly statcd tllat she has no dung to lucie and dlat she and her administration will cooperate 
fully Witll dlis investigation. Is your clienl aware dlat you seem to be challenging tlle Legislature's 
jurisdiction? Such a position is at odds with our stalc's constitution, and widl your client's public 
statements. 
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Your letter also requests a copy of all witness s(;ltements [hal Mr. Branch.f1ower·has secured. I 
have instructed him to not comply with that request. I think you will agree that it would be highly 
unusual for an investigator to share information with one of [he wgets of [he investigation. I am 
unaware of any precedent for such an arrangement. Furthennore, the Attomey General is 
conducting his own inquiry into this matter on behalf of the Governor. As the 'Governor's lawyer, I 
feel sure that you will have access io infonnation developed through General Colberg's efrorts. 

Likewise, I have instruCted Mr. BranehJlower to adhere to the witness interview schedule that he 
has worked assiduously to sel up. It is very important that the interviews take place as previously 
arranged by Mr. Branchflower. Delays in witness interviews will jeopardize the timely conclusion 
of dlis investigation. Indeed, delays would cause me to convene a meeting of the Judiciary 
Committee and ask d1at subpoenas be considered. 

With regard to the Governor's deposition, Mr. BranchJlower made his initial request for an 
interview with the Governor last Thursday morning. 111ere has not been a response to his request. 
Clearly the Governor's new political role will make it more challenging for her to make time for 
this investigation. Neverdleless, her repeated promises to cooperate fully with the investigation, as 
well as her statements that her new role as the Republican Vice Presidential nominee will not 
interfere with the day-to-day functioning of state business, should result in a concrete willingness to 
schedule and conclude her deposition. In sum, I am requesting that you set a September date for 
the Governor's deposition, as well as the deposition of Mr. Mike Nizich, and Mr. Randy Ruaro, by 
the close of business this Friday, September 5, 2008. 

I appreciate your slated willingness to cooperate with the Legislature's investigation. Please keep in 
mind that it was the initial cooperation from the Administration with regards to witness depositions 
that allowed us to avoid the issuance of subpoenas. I have stated publicly that while the 
Governor's new status raises the profile of this investigation, it does not change the steps we must 
go drrough to see to its completion. I trust tllat tl,e Governor feels the same way. 

Sincerely yours, 

Senator Hollis French 
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Matthew K. Peterson 
Thomas V. Van Flein 
John B, Thorsness 
Linda J. Johnson 
Monique R. Renner 
Eric J. Brown 
Liam J. Moran, Of Counsel 
James D. Gilmore, Of Counsel 
Jonath~n p~ H~gna, Of Counsel 

LLe 

August 29,2008 

·FAlRBANKS 

JohnJ. Tiemessen 
Lisa C. Hamby 

Marcus R. Clapp, ret. 

Stephen Branchflower, Esq. VIA EMAIL sebranchflower@gmail.com 

Re: In Re: Investigationlnto The Termination o/Walt Monegan 

Dear Mr. Branchflower: 

We have been retained to represent the Governor and the Governor's Office relative to 
the Legislative Council's investigation into the termination of Mr. Monegan, the alleged 
Executive Branch Ethics violation, and the alleged Personnel Act violation. 

We fully welcome a fair inquiry into these allegations, and believe that the Personnel 
Board is statutprily mandated to oversee these proceedings, We trust you have no 
objection to following state law in that regard and will work with us in adhering to state 
law and submitting these issues to the body properly vested with primary jurisdiction. 

We have considerable information to review to get up to speed. The Attorney General is 
forwarding to us information it coilected and already. shared with you. It is my 
understanding that there is im informal agreement to share information the parties obtain 
through their own inqumes.According~y, I would appreciate a copy of all witne~s 
statements. you have (if not transcribed, then we can copy the CD), all documentary 
evidence you have, any witness list you have, and a copy of the complaint or other 
charging document upon which you are basing your investigation. The obvious 
exception to this is I do not expect you to exchange your communications with Sen. 
French, as you no .doubt would not expect, nor be entitledtQ, Q:ULcomrn~nicati<msJhSct are 
protected by the attorney client privilege. 

711 H Street, Suite 620 • Anchorage, Alaska 99501-3454 
phone. 907-272-9272, email· anch@cplawak.com fax' 907-272-9586 
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Further, please know that we .intend to cooperate with this investigation andwi]l 
reciprocate the, exchange of infonnation consistent with our duty to ensure compliance 
with due process and withm' constitutional parameters. I would like to review our 
calendars to schedule depositions of witnesses (and, of course, we need to coordinate 
with those witnesses as well, particularly as hunting season is here). For those witnesses 
outside of the Governor's Office, but within the ,employ of the State, we will have to 
coordinate With :Mr. Barnhill, as well, as those State employees are entitled to 
representation. I will be representing members of the Office of the Governor at any 
deposition. 

If you are,in town, I think a sit down meeting with you would be beneficial so we can 
. map out the logistics. ' In the meantime, I would ask that you have no ex parte contact 

with members of the Governor's Office, and We will not contact Sen. French. If you 
consider anyone to be your client in addition to Sen. French, please identify them for us 
so we do not inadvertently have ex parte contact as we perfonn our own due diligence. 

&- We are looking forward to resolving this matter as expeditiously and fairly as possible. 

Very truly yours, 

&; 
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omas V. Van Flein, for 
Clapp, peterson, Van Flein 
Tiemessen & Thorsness, LLC 

Cc: Sarah'Palin, Governor 
MichaelNizich, Chief of Staff 
:Kris Perry, Governor's Anchorage Office Director 
Michaei Barnhill, Esq. 
John Tiemessen, Esq. 
Lisa Hamby, Esq. 
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DIVISION OF LEGAL AND RESEARCH SERVICES 

LEGISLATIVE AFFAIRS AGENCY 
STATE OF ALASKA State Capitol 

Juneau, Alaska 99801-1182 
Deliveries to: 129 6th St., Rm. 329 

MEMORANDUM August 13,2008 

SUBJECT: 

TO: 

FROM: 

Senate judiciary Committee issuance of subpoenas relevant to the 
Legisliltive Council-initiated investigation of alleged Improper 
actions of executive branch officers and employees. 

Senator Hollis French ;e;.L 
Chair of the Senate Jtid70mmittee 

Jack Chenow~ 
Assistant RetiJ0rf . 

The Legislative Council has authorized the above-captioned investigation and entered 
into an agreement with Stephen E. Branchflower to undertake it, The contract with Mr. 
Branchflower indicates that you are to serve as "project director," "authorized to oversee 
and direct the activities of [Mr, Branchflower] under [the] contract." I've been told, 
though it is not reflected in the draft minutes of the Council's July 28th meeting at which 
that activity was authorized, that the Legislative Council understood that the Senate 
Judiciary Committee would serve as the entity through which the Council's contfactor 
could expect to secure and enforce the production of documentary evidence and 
witnesses relevant to the investigation. 

Cindy Smith of your office has requested our consideration of each of the following 
questions in conjunction with the above-captioned matter, 

1. May the Senate Judiciary Committee authorize issuance of one or more 
subpoenas for the production of records, some of which may be held in the custody 
of a state employee, relevant to the above-captioned investigation? 

Yes. The legislature has broad 
conducted 

comm meets 'Iany 

legislative matter which is consistent with the iurisclict.ion 
committees, 
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Under AS 24.25.01 O(b), a legislative standing committee has broad statutory power to 
subpoena a witness including, under AS 24.25.030, a witness who can produce "upon 

reasonable notice any material and proper ~!5!!'5aEE!! or under the control of the witness[.J" : 

2. May the Senate Judiciary Committee meet by teleconference to authorize 
issuance of the subpoena(s)? 

Yes. Action by teleconference is authorized by AS 44.62.310(a), part of the so-called 
Open Meetings Act (AS 44.62.310 - 44.62.312). This provision is made applicable to 
standing committees of the legislature by AS 24.60.037's directive that legislative 
committees abide by open meetings guidelines. This office has consistently taken the 
position that, absent an explicit prohibition against a standing committee meeting by 
teleconference, consistent legislative practice has been to allow standing committees to 
conduct business by teleconference. 

3. To avoid public disclosure of the identities of the person or persons to whom 
subpoenas may issue, may the committee act to authorize the subpoenas in executive 
session? 

No. Certain matters may be considered in executive session: 

(c) The following subjects may be considered In an executive 
seSSlOn: 

(I) matters, the immediate knowledge of which would 
clearly have an adverse effect upon the fmances of the public entity; 

(2) subjects that tend to prejudice the reputation and 
character of any person, provided the person may request a public 
discussion; 

(3) matters which by law, municipal charter, or ordinance 
are required to be confidential; 

. (4) matters in volving consideration of government records 
that by law are not subject to public disclosure. 

I'm assuming, for reasons examined and discussed later in this memo, that paragraph 
(c)(4) would provide the basis for an executive session in which committee members may 
discuss the propriety of authorizing subpoenas for specific witnesses and records. 
However, for purposes of legislative business, open meetings principles, applicable to 
legislative standing committees by AS 24.60.037, fairly require that the committee's 
decision and vote to approve or withhold issuance of a subpoena be conducted in public. 
Under AS 24.60.037(b), 
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(b) For purposes of the legislative open meetings guidelines, a 
meeting occurs when a majority of the members of a legislative body is 
present and aCtion, inc/udingvoting, is taken or could be taken, or jf a 
primary purpose of the meeting is the discussion of legislation or state 
policy. 

There must be a fonnal record that the authority for the committee chair to issue the 
subpoena was. given "by a majority of the membership of the committee." 
AS 24.25.010(b). For each subpoena to be authorized, if you conduct the committee 
meeting by teleconference, you must calJ the roll of the yeas and nays of the committee 
members attending ["The vote at a meeting held by teleconference shall be taken by roll 
call." -- AS 44.62.31 O(a)]; if all committee members participating are physically present 
in one place, you may ask for and obtain the members' unanimous consent. 

4. To avoid public disclosure of the identities of the person or persons to whom 
subpoenas may issue, may the committee issue the subpoena addressed in a way that 
does not name the person? 

Unless the committee is prepared to act creatively, probably not. The procedural 
requirement relating to issuance of a subpoena, including a subpoena to a witness who 
can produce "upon reasonable notice any material and proper books, papers, or 
documents in the possession or under the control of the witness," is explicit. Under 
AS 24.25.01 Oed), 

(d) The subpoena is sufficient if 
(I) it states before whom the proceeding is held; 
(2) it is addressed to the witness; 
(3) it requires the attendance of the witness at a time and 

place certain; 
(4) it is signed 

(A) ... , or 
(B) by the committee chainnan 

concurrence of the president or the speaker under (b) 
section. 

with the 
.. of this 

As you well know, common practice is to enter the name. of the person to whom the 
subpoena is addressed at the appropriate place on the face of the SUbpoena. 1 am not 
aware of any authority by which a subpoena may be issued "generically" ("to the person 
having custody of the following described records: _") or using an identifier intended 
to mask the subpoena recipient's actual identity so as to prevent the subpoena recipient's 
identity from being otherwise disclosed.' 

I have had one thought about taking a public vote as to the issuance of the 
subpoena without identifying the person to whom the subpoena will issue. If each 
subpoena to be approved for service on a prospective witness were to have, in addition (0 
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* 

This conclusion may prompt the question as to whether a subpoena itself is to be 
considered and treated as a public record, disclosable to the press and public. 

Among exceptions to the public records provisions, under AS 40.25.125(a)(6), certain 
"law enforcement related records or information" are exempt from disclosure: . 

(6) records or information compiled for law enforcement 
purposes [are excepted from disclosure], but only to the extent that the 
production of the law enforcement records or information 

(A) could reasonably be expected to interfere with 
enforcement proceedings; . 

(B) would deprive a person of a right to a fair trial 
or an impartial adjudication; 

(e) could reasonably be expected to constitute an 
unwarranted invasion Of the personal privacy of a suspect, 
defendant, victim, or witness; 

(D) could reasonably be expected to disclose the 
identity of a confidential SOurce; 

the name of the witness, an identifying number unique to that witness subpoena, it might 
be possible, it seems to me, to have the committee's approval motion expressed in terms 
of approving subpoena number 1, or subpoena number 2, rather than referring to the 
name of the individual. In the public session, the motion would be expressed in terms of 
an approval of subpoena number _ ("1 move that the committee approve the issue of 
the subpoena identified as 'subpoena no. 1 "') rather than by a motion expressing the 
names of the individual who would be served. This approach would work, however, only 
if you are able to reasonably ensure that committee members attending by teleconference 
have the drafted and numbered subpoenas at hand, so that each committee member would 
readily understand that the subpoena identified as number 1 or number 2, as appropriate, 
would be issued to a specific witness for production of specific materials ["Agency 
materials that are to be considered at the meeting shall be made available at 
teleconference locations if practicable." -- AS 44.62.310(a); "[ajction taken contrary to 
this section is voidable." -- AS 44.62.310(f)). At the conclusion of the meeting, itwould 
be in order to eoUect from the participants the draft documents for disposal. 

I have no idea whether this would be a practical solution, though I think it is legally 
defensible so long as the subpoena to be served does bear the identity of the witness on 
whom it is to be served. 

You'd be well advised to consider this and any other reasonable alternatives with Mr. 
Branchtlower; he has more experience in securing evidence under subpoena than I. 
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(E) would disclose confidential techniques and 
procedures for law enforcement investigations or prosecutions; 

(F) would disclose guidelines for law enforcement 
investigations or prosecutions if the disclosure could reasonably be 
expected to risk circumvention of the law; or 

(G) could reasonably be expected to endanger the 
life or physical safety of an individual(.] 

While some may argue that subparagraph (6)(A) may provide the committee sufficient 
authority, none of these, in my judgment, would authorize an exception from disclosure 
for a document such as a subpoena. Additionally, it is not clear to me that records and 1 w 
information secured in the course of a legislative investigation would qualify as material) ..".. 
"compiled for law enforcement purposes" within the meaning of the exception. 

If the information compiled in the course of the committee's investigative efforts is to 
enjoy protection against disclosure as a public record, it appears that the protection would 
have to be provided under one or more constitutional provisions as suggested by a 1987 
Opinion of the Attorney General. That opinion considered whether the file of a then­
active Alaska Public Offices Commission investigation would be available for review by 
the press. The Attorney General's office declined the press request (except as to certain 
material that were made expressly available for review by statute or commission 
regulation), relying on state common law precedents. With apologies for its length, set 
out below is the text of the relevant portion of the opinion: . 

As you know, AS 09.25.110 (now AS 40.25.110], commonly 
known as the "Public Records Act," provides generally that all records of 
an agency of state government "are public records and are open to 
inspection by the public under reasonable rules during regular office 
hours." A second statute, AS 09.25.120 (now AS 40.25.120), sets out 
limited exceptions to the general rule of disclosure. The only exception 
relevant here is for "records required to be kept confidential by a federal. 
law or regulation or by state law ..... " This office has consistently' 
concluded that the phrase "state law" includes state common law. 1985 
Inf. Op. Att'y Gen. (Oct. 21; 366-202-84); 1985 Inf. Op. Att'y Gen. 
(Sept. 24; 366-113-86); see City of Kenai v. Kenai Peninsula Newspapers, 
642 P.2d 1316, 1319 (Alaska 1982); see also AS OJ.] 0.01 O. 

The Alaska Supreme Court has recognized a common law 
exemption from disclosure where a demonstrable need for confidentiality 
outweighs the public's proprietary interest in public records and its interest 
in knowing what government officials are doing. Kenai Peninsula 
Newspapers, 642 P.2d at 1319. In our view, there are at least three 
demonstrable public and private interests which, at least in the aggregate, 
outweigh the public's right to have access to APOC's active investigation 
files. 
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First, numerous courts have recognized that the agency and the 
public have an interest in preserving the integrity and effectiveness oflaw 
enforcements investigations, and that that interest may be jeopardized by 
the release of active investigative files. State ex rei. City of Barlow v. 
Public Employees Relations Commission, 341 So. 2dl000 (Fla. C1. App. 
1976); Stone v. Consolidated Publishing Company, 404 So.2d 678 (Ala. 
1981); Church o/Scientology v. City of Phoenix Police Department, 594 
P.2d 1034 (Ariz. 1979); Grodjesk v. Faghani, 487 A.2d 759 (N.J. App. 
Div. 1985). Release of active investigation files creates the possibility that 
the subject of the investigation will interfere with the investigation by, 
among other things, destroying documents or discouraging witnesses from 
cooperating with the agency. Public Employees Relations Commission, 
341 So. 2d 1000. In the agency's experience, witnesses contacted in the 
COUrse of an active investigation are often reluctant to provide sworn 
testimony or agree to "go public" with their infonnation unless they are 
satisfied that independent investigation by the agency tends to sUbstantiate 
their testimony. Such witnesses would be more reluctant to provide 
infonnation to the APOC if their infonnation is immediately subject to 
public scrutiny. See People ex rei. Better Broadcasting Council, Inc. v. 
Keane, 309 N.E.2d 362,364 (III. 1973); Lopez v. Fitzgerald, 390 N.E.2d 
835 (Ill. 1979). 

Second, the investigatory infonnation you seek has not yet been 
subject to full administrative evaluation, and no decision has yet been J 
made whether there is substantial evidence indicating that any laws have I'>( 
been violated. Release of such unevaluated information to the public may 
unfairly impair the reputation of the subjects of the investigation, and may 
come perilously Close to violating their due process rights guaranteed by 
the state and federal constitutions. Lopez v. Fitzgerald, 390 N.E.2d at 
840-41. The courts have recognized that "the public good is not served by 
disclosures which undennine the sense of security for individual rights." 
Lopez v. Fitzgerald, 390 N.E.2d at 840 (citing with approval Craemer v. 
Superior Court, 265 Cal. App. 2d 216, 222, 71 Cal. Rptr. 193, 199 (Cal. 
1968)). 

1 nno, we believe that Alaska's constitutional right to privacy 
requires APOC to use extreme caution in disclosing unverified or 
un evaluated charges or materials obtained by the agency in the course of 
an investigation. Lopez v. Fitzgerald, 390 N.E.2d at 840; see Falcon v. 
Alaska Public Offices Commission, 570 P.2d 469 (Alaska 1977); Messerli 
v. State, 626 P.2d 81 (Alaska 1980). The persons whose privacy rights are 
at stake can waive the right. In this case, the subjects of the investigation 
have declined to do so. 
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In reaching the conclusion that the public and private interests in 
nondisclosure of these investigative files outweigh the public's interest in 
disclosure, we are influenced by the fact that, under 2 AAC 50.460(d), 
investigation reports will be prepared by the APOC staff upon conclusion 
of the investigations. Investigation reports are generally made available to 
the public, and are always provided to the persons whose complaints 
triggered an investigation. Because an investigation report will be 
produced in due course, we believe the public's interest in early disclosure 
of the information is not great. See Public Employees Relation 
Commission, 341 So. 2d 1000. 

1987-J Op. (Inf.) Atty. Gen. Alas. 291, April 30, 1987, at 2 - 6 (notes omitted). 
Although the Council-initiated investigation may not properly be characterized as one 
made for "law enforcement purposes," nonetheless the principles identified and discussed 
in the preceding opinion as warranting confidential treatment of an active investigation -­
most significantly, considerations bearing on the release of "un evaluated information" as 
bearing on the due process rights of the investigation's subjects -- would appear to apply 
equally to the matter that the Council has under consideration. Significantly for your 
purposes, as with the outcome of the APOC investigation noted in the quoted portion of . 
the opinion, the Council's contract with Mr. Branchflower anticipates completion of an 
investigative report and contemplates eventual release of the report in a form that may be 
disclosed to the public, . 

JBC:med 
08-370.med 
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Daily News editorial distorted Troopergate inquiry's facts -
COMPASS: Other points of view 
Anchorage Daily News (AI<) - Friday; October 24, 2008 

Author: TALIS J. COLBERG; Commentary 

The "Bottom Line" of the October 20 Daily News ednorial was that Alaskans do not need 
an elected attorney general. That conclusion may be correct, but along the way the 
editorial also found "plenty of reasons to criticize" me. Those reasons are not supported 
by the facts. 

First, the editorial inappropriately suggests that the Department of Law may have 
tampered with witnesses by conducting an inquiry before stephen Branchflower began his 
legislative investigation in the matter known as Troopergate. The facts show otherwise. 

When Mr. Branchflower interviewed me as part of the Legislature's investigation, he said 
that the department's inqury "resulted in material that (was) very helpful to (him) in doing 
(his) job," that it was ''very much appreciated," and that ''without (my) willingness to share 
that evidence ... the ultimate production of (his) report would have been delayed." 

Second, the Department of Law did not hire a private lawyer to represent Governor Palin 
because of any perceived conflict of interest on my part. We did so because I was 
concerned that having state attorneys represent Governor Palin in the investigation would 
hamper the department's ability to effectively perform its other statutory duties. 

By statute, the attorney general's duties include serving as legal adviser to state officers, 
representing the state in litigation, prosecuting violations of state law, and administering 
state legal services. Normally the attorney general gives legal advice both to the governor 
and to other state departments, including the Department of Public Safety. But the point of 
the Legislature's investigation was to consider whether Governor Palin used \ler public 
office for a personal purpose. Without separate counsel to represent the governor, the 
department's effectiveness as legal counsel to both the governor and other state agencies 
might have been impaired. 

To address those concerns, the department hired Mr. Van Flein to represent the governor 
and other members of her office, expressly limning the representation to their official 
actions. The department remained involved in the legislative investigation because ns 
attorneys continued to represent employees of other state agencies. 

Mr. Van Flein later expanded his representation to Governor Patin in her personal capacity 
and to Todd Palin. That work was never covered by his contract with the state. But 
because Mr. Van Flein assumed these new responsibilities, he decided that he could no 
longer represent other members of the governor's office, so the department resumed 
representation of those employees. 

Tha editorial incorrectly asserts that I said at a press conference that Mr. Van Flein was 
no longer a state contractor. In fact, I confirmed at the press conference that Mr. Van 
Flein was still under contract to represent Governor Palin in her official capacITy. I have 
never stated otherwise. (Edito~s note: A correction on this point appeared Thursday on 
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editorial 
suggests the subpoenas, in fact the department 
filed the lawsuit just two days after service was completed. 

Finally, the court in that case did not, as the editorial suggests, decide that the 
subpoenaed employees had no grounds for chellenging the subpoenas' validity. Instead, 
the court declined to address that issue, conciuding thet the challenges must be resolved 
by the legislature, not a court. 

Bottom line: The Daily News editorial was based on a distorted View of what actually 
happened. 

Talis J. Colberg is attonney general of the State of Alaska. 

Caption: Photo 1: 24edi'-Talis J Colber9-102408.jpg 
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Legislative subpoenas go unanswered 
CONTROVERSY: Seven Palin aides follow attorney general's advice and refuse to be 
interviewed, 

With state officials again defying legislative subpoenas in the investigation of whether Gov. Sarah 
Palin abused her power, the war between state lawmakers and Alaska's attorney general is 
escalating. 

The governor's chief of staff, Mike Nizich, and six other Palin aides didn't show up Friday to honor 
subpoenas ordering them to testify in front of the Senate Judiciary Committee. The committee 
chairman, Anchorage Democratic Sen. Hollis French, said they could be found in contempt when 
the full Legislature convenes in January, a finding that carries potential jail time. 

Alaska Attorney General Talis Colberg, a Palin appointee, filed a lawsuit late Thursday asking the 
courts to declare the subpoenas invalid so the state employees would not be punished for ignoring 
them. 

Fairbanks Republican Rep. Jay Ramras, chair of the House Judiciary Committee, charged "there is 
likely very irresponsible behavior coming from the attorney general." 

Anchorage Democratic Sen. Bill Wielechowksi, a lawyer who is on the Judiciary Committee, said he 
is not impressed, either. 

"I just can't imagine any attorney advising a client that a subpoena is voluntary," he said. 

Colberg's lawsuit argues that the Judiciary Committee did not have the authority to issue the 
subpoenas, a claim contested by the legislators. Colberg on Friday asked the lawmakers to 
suspend their subpoenas until the court makes its ruling -- a process that could run well beyond 
the Nov. 4 election where Palin is on the Republican ticket fai viCe piesident. French refused, 
saying the attorney general didn't even ask the court for a quick ruling and "has put its lawsuit on 
a slow track." 

Colberg said he didn't ask for a quick ruling on his lawsuit because it's the Legislature that has 
imposed a deadline for the investigation to be completed. The lawmakers can ask for an expedited 
ruling if they want, he said. 

"If there is urgency, let it be on the other party to explain why this would be on par with, for 
example a child in need of aid or somebody in danger," he said. 

GROWING CRITICISM 
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Steve Branchflower, the investigator hired by the Legislative council, is supposed to give his 
report on the investigation Oct. 10. At issue is whether Palin dismissed public safety commissioner 
Walt Monegan because he wouldn't fire a state trooper who went through an ugly divorce with her 
sister. The bipartisan Legislative Council passed a resolution that directs Branchflower "to 
investigate the circumstances and events surrounding the termination of former Public Safety 
Commissioner Monegan, and potential abuses of power and/or improper actions by members of 
the executive branch." 

Palin initially said she'd cooperate with the investigation -- then changed course after her 
nomination as vice president, saying the Legislature's investigation was politicized. Palin said the 
state personnel board, not the Legislature, has jurisdiction and she'd cooperate with its 
investigation. 

That one is out of public view and may not be done before the election. 

Colberg is coming under growing fire from legislators and other critics for how he's handled the 
battle between Alaska's legislative and executive branches. One of the stated aims of a planned 
"Hold Palin Accountable" protest to be held in Anchorage today is to demand the attorney 
general's resignation. 

"There's talk of the AG, should he be disbarred and could he be disbarred, 1 just don't know," said 
Kenai Republican Rep. Mike Chenault. 

North Pole Republican Sen. Gene Therriault -- who sides with Palin in the investigation -- told 
reporters that "it's my understanding somebody has lodged a complaint" against Colberg. 
Therriault had no confirmation. Such a complaint likely would be filed with the Alaska Bar 
AssOCiation, but those are confidential. 

"I haven't been informed on (a complaint) yet," Colberg said. "But given the number of references 
to that type of thing 1 guess that's possible." 

'GOOD LEGAL GROUND' 

Colberg has defenders in the state Legislature, including North Pole Republican Rep. John Coghill, 
who said he believes the legislative investigation is tainted by politics and should be delayed until 
after the election. 

"I think they have some good legal ground, 1 think the Legislature dangerously went beyond its· 
authority," he said. 

Anchorage talk radio has carped on Colberg for going on vacation last week as the controversy 
raged. Colberg said September is ordinarily a good time for a cabinet member to travel, and the 
Legislature is not in session. 

Colberg said he obviously had no idea when he planned the trip that there would be an 
investigation or that Palin would be nominated for vice president. 

"So in June, 1 had made arrangements to go on a personal vacation to the four states that 1 had 
never been to, focusing on Kansas. And 1 had made this arrangement with my college roommate 
of 30 years ago and we had talked about this for about three decades .... So my trip for one week 
did occur and 1 did see all SO states and I enjoyed the state of Kansas. It's a very nice place, at 
this time of year especially so," he said. 

Colberg said he actually spent most of the trip on the phone dealing with what's become known as 
the Troopergate investigation. 
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Colberg said the Legislature's investigation is politicized. He said he's trying to insert some 
objectivity into the process by taking the subpoenas to court so a judge can sort it out. 

~' WHO IS PAYING THE BILLS? 

3~f!37 3 

Colberg said an example showing how the investigation is flawed was lawmakers choosing not to 
subpoena former Palin chief of staff Mike Tibbles, now managing u.s. Sen. Ted Stevens' campaign 
for re-election. 

"(Tibbles is) a key witness by any measure, and they said we won't subpoena you and the 
explanation that is given is -- 'there is no political will.' Now what does that say about the 
process?'" Colberg said. 

The legislators also didn't subpoena Palin, saying they wanted to "de-escalate" the standoff with 
the governor. They did subpoena Palin's husband, Todd. 

Todd Palin and two others refused last week to honor the Legislature's subpoenas. 

Sarah and Todd Palin are both represented in the Troopergate investigation by an Anchorage 
attorney, Thomas Van Flein. There's some dispute over just whom Van Flein is working for. 
Colberg said Friday that Van Flein is on contract with the state to represent the governor, 
although the state has nothing to do with his representation of Todd. 

But Van Flein, who has been getting advice from a lawyer working on the McCain-Palin campaign, 
insists he canceled the state contract on Sept. 12. 

Colberg said he does not think Van Flein has received any money from the state. Palin's 
gubernatorial spokesman Bill McAllister said that's his understanding as well. Van Flein said the 
state is not paying his fees and that the Palins are responsible. But he wouldn't say whether they 
were paying directly, or if the money is coming from the McCain campaign or some other source. 

Find Sean Cockerham online at adn.com/contact/scockerham or call him at 257-4344. Daily News 
reporter Tom Kizzia contributed to this story. 
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Subpoenaed Palin aides could be found in contempt 

BY SEAN COCKERHAM 
scockerham@adn.com 

(09/26/0821: 14:05) 

With state officials again defying legislative subpoenas in the investigation of whether Gov. Sarah 
Palin abused her power, the war between state lawmakers and Alaska's attorney general is 
escalating.The governor's chief of staff, Mike Nizich, and six other Palin aides didn't show up 
Friday to honor subpoenas ordering them to testify in front of the Senate Judiciary Committee. 
The committee chairman, Anchorage Democratic Sen. Hollis French, said they could be found in 
contempt when the full Legislature convenes in January, a finding that carries potential jail time. 

Alaska Attorney General Talis Colberg, a Palin appOintee, filed a lawsuit late Thursday asking the 
courts to declare the subpoenas invalid so the state employees would not be punished for ignoring 
them. 

e ~e.'aMw_~ldj~JHWi\@Jh1il:qil¥I~~Jal~~1!i;'~'V~i@W~~r~~g!llj 
Fairbanks Republican Rep. Jay Ramras, chair of the House Judiciary Committee, charged "there is 
likely very irresponsible behavior coming from the attorney general." Anchorage Democratic Sen. 
Bill Wielechowksi, a lawyer who is on the Judiciary Committee, said he is not impressed, either. 

"I just can't imagine any attorney advising a client that a subpoena is voluntary," he said. 

Colbe'rg's lawsuit argues that the Judiciary Committee did not have the authority to issue the 
subpoenas, a claim contested by the legislators. Colberg Friday asked the lawmakers to suspend 
their subpoenas until the court makes its ruling - a process that could run well beyond the Nov. 4 
election where Palin is on the Republican ticket for vice president. French refused, saying the 
attorney general didn't even ask the court for a quick ruling and "has put its lawsuit on a slow 
track, " 

Colberg said he didn't ask for a quick ruling on his lawsuit because it's the Legislature that has 
imposed a deadline for the investigation to be completed. The lawmakers could ask for an 
expedited ruling if they want, he said. 

"If there is urgency, let it be on the other party to explain why this would be on par with, for 
example a child in need of aid or somebody in danger," he said. 

GROWING CRITICISM 

Steve Branchflower, the investigator hired by the Legislative council, is supposed to give his 
report on the investigation Oct. 10. At issue is whether Palin dismissed public safety commissioner 
Walt Monegan because he wouldn't fire a state trooper who went through an ugly divorce with her 
sister. The bipartisan Legislative Council passed a resolution that directs Branchflower "to 
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investigate the circumstances and events surrounding the termination of former Public Safety 
Commissioner Monegan, and potential abuses of power and/or improper actions by members of 
the executive branch." 

Palin initially said she'd cooperate with the investigation - then changed course after her 
nomination as vice president, saying the Legislature's investigation had been politicized. Palin said 
the state personnel board, not the Legislature, has jurisdiction and she'd cooperate with its 
investigation. 

That one is out of public view and may not be done before the election. 

Colberg is coming under growing fire from legislators and other critics for how he's handled the 
battle between Alaska's legislative and executive branches. One of the stated aims of a planned 
"Hold Palin Accountable" protest to be held in Anchorage today is to demand the attorney 
general's resignation. 

"There's talk of the AG, should he be disbarred and could he be disbarred, I just don't know,'.' said 
Kenai Republican Rep. Mike Chenault. 

North Pole Republican Sen. Gene Therriault - who sides with Palin in the investigation - told 
reporters that "it's my understanding somebody has lodged a complaint" against Colberg. 
Therriault had no confirmation. Such a complaint likely would be filed with the Alaska Bar 
Association, but those are confidential. 

"I haven't been informed on (a complaint) yet," Colberg said. "But given the number of references 
to that type of thing I guess that's possible." 

'GOOD LEGAL GROUND' 

Colberg has defenders in the state Legislature, including North Pole state Rep. John Coghill, who 
said he believes the legislative investigation is tainted by politics and should be delayed until after 
the election. 

"I think they have some good legal ground, I think the Legislature dangerously went beyond its 
authority," he said. 

Anchorage talk radio has carped on Colberg for going on vacation last week as the controversy 
raged. Colberg said September is normally a good time for a cabinet member to travel, and the 
Legislature is not in session. 

Colberg said he obviously had no idea when he planned the trip that there would be an 
investigation or that Palin would be nominated for vice president. 

"So in June, I had made arrangements to go on a personal vacation to the four states that I had 
never been to, focusing on Kansas. And I had made this arrangement with my college roommate 
of 30 years ago and we had talked about this for about three decades .... So my trip for one week 
did occur and I did see all SO states and I enjoyed the state of Kansas. It's a very nice place, at 
this time of year, especially so," he said. 

Colberg said he actually spent most of the trip on the phone dealing with what's become known as 
the Troopergate investigation. 

Colberg said the Legislature's investigation is politicized. He said he's trying to insert some 
objectivity into the process by taking the subpoenas to court so a judge can sort it out. 

WHO IS PAYING THE BILLS? 
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Colberg said an example showing how the Legislature's investigation is flawed was lawmakers 
choosing not to subpoena former Palin chief of staff Mike Tibbles, who is now managing U.S. Sen. 
Ted Stevens' campaign for re-election. 

"(Tibbles is) a key witness by any measure, and they said we won't subpoena you and the 
explanation that is given is - 'there is no political will.' Now what does that say about the process?" 
Colberg said. 

The legislators also didn't subpoena Palin, saying they wanted to "de-escalate" the standoff with 
the governor. They did subpoena Palin's husband, Todd. 

Todd Palin and two others refused last week to honor the Legislature's subpoenas. 

Sarah and Todd Palin are both represented in the Troopergate investigation by an Anchorage 
attorney, Thomas Van Flein. There's some dispute over just whom Van Flein is working for. 
Colberg said Friday that Van Flein is on contract with the state to represent the governor, 
although the state has nothing to do with his representation of Todd. 

But Van Flein, who has been getting advice from a lawyer working on the McCain-Palin campaign, 
insists he canceled the state contract on Sept. 12. 

Colberg said he does not think Van Flein has received any money from the state. Palin's 
gubernatorial spokesman, Bill McAllister, said that's his understanding as well. Van Flein said the 
state is not paying his fees and that the Palins are responsible. But he wouldn't say whether they 
were paying directly, or if the money is coming from the McCain campaign or some other source. 

Find Sean Cockerham online at adn.comjcontactjscockerham or call him at 257-4344. Daily News 
reporter Tom Kizzia contributed to this story. 

Copyright © Fri Jan 23 2009 12:45:57 GMT-0900 (Alaskan Standard Time)1900 The Anchorage Daily News 
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McCain-Palin campaign accused of co-opting department of law 

Attorney General Talis Colberg says 
state workers will not comply with 

subpoenas in the Legislature's 
investigation. (Scott Jensen/KTUU-TV) 

The attorney general made an offer to 
Sen. Kim Elton to protect state workers 

from criminal prosecution. (Scott 
)ensen/KTUU-TV) 

by Jason Moore 
Wednesday, Sept. 17,2008 

ANCHORAGE, Alaska-- The battle over subpoenas issued 
to Palin administration officials raged on Wednesday, with 
accusations that the John McCain-Sarah Palin campaign 
has co-opted the state Department of Law. 

There was reaction from the head of the Legislative 
Council, a day after Attorney General Talis Colberg 
announced state workers will not comply with subpoenas 
in the Legislature's investigation. 

Legislative Council Chair Sen. Kim Elton accused the 
attorney general of breaking his word on a deal the 
attorney general proposed. And Colberg's rejection of the 
subpoenas is prompting allegations that the McCain-Palin 
campaign has taken over the state's Department of Law. 

Days before investigator Steve Branchflower appeared 
before lawmakers seeking subpoenas in his probe into the 
governor's firing of Walt Monegan, the attorney general 
made an offer to Elton to protect state workers from 
criminal prosecution if they had looked at personnel files. 

Senior Assistant Attorney General Mike Barnhill wrote to 
Elton on Sept. 9, saying, "If the legislative council will 
acknowledge in writing its agreement with the department 
of law's interpretation, the department of law will drop its 
objections and the depositions may proceed without 
su bpoenas." 

After the hearing with Branchflower, h 
Elton wrote back to the Department of T en after the hearing with Branchflower, Elton wrote back 
Law agreeing. (Scott Jensen/KTUU-TV) to the Department of Law ag.reeing. 

Elton now accuses Colberg of 
compromising the investigation of the 

firing of Walt Manegan. (Scott 
Jensen/KTUU-TV) 

I stioulate in mv role as a chair of thf' I f'(]i~lativp rounril • , - ..... - --~r-' _. - - ,,_ .. 

and on behalf of the council that your interpretation of the 
law is correct," Elton wrote. 

Elton thought he had a deal until Tuesday night when 
Colberg announced state workers will not testify. Colberg 
did not cite any legal reason for ignoring the subpoenas. 

And after the announcement, officials said Colberg hopped 
on a plane to Kansas for a vacation. 
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"It appears that the department is in complete disarray," said Sen. Bill Wielechowski. 
"It appears that the McCain campaign is co-opting our Department of Law and basically 
calling the shots and I think that's pretty clear from some of the actions we've seen 
over the past couple of days." 

In a letter to Colberg Wednesday from Elton, Elton accuses Colberg of compromising 
the investigation. 

"In four paragraphs, you've broken a deal that was accepted by your office and 
received by Mr.Branchflower after the Senate Judiciary Committee issued subpoenas," 
Elton writes. "Further your brand new position eviscerates weeks of comments on the 
record by several parties, including the governor." 

The governor's office issued an additional statement Wednesday evening that said "the 
department of law remains separate and will continue to remain separate from the 
presidential/vice presidential campaign." 

The House and Senate Judiciary committees are scheduled to meet Friday to discuss 
the status of the investigation. 

Contact Jason Moore at jmoore@ktuu.com 

(fworldNow 
All content © Copyright 2000 - 2008 World Now and KTUU. All Rights Reserved. 

For more Information on this site, please read our Privacy poliCY, Terms of Service, Meet the News Team, Emoloyment 
Opportunities. Contact Us and Publk Filings. 
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Lawsuit Is Filed to Halt Alaska Dismissal Inquiry 

ANCHORAGE - Five Republican state lawmakers on Tuesday filed a lawsuit seeking to halt an inquiry into 

Gov. Sarah Palin's dismissal of her public safety commissioner, arguing that the Legislature has exceeded its 

authority by conducting a "McCarthyistic investigation." 

The lawsuit, filed in the state's Superior Court, comes as the McCain-Palin campaign has escalated its 

involvement in the bipartisan inquiry, providing Ms. Palin's lawyer with help and mounting a public relations 
offensive. 

The legal action marks the most aggressive challenge yet to the two-month-old investigation, which Ms. Palin 
initially said she would cooperate with. 

The campaign said Tuesday that it had no involvement in the decision to file the lawsuit. 

The lawmakers are being represented by a local lawyer, Kevin G. Clarkson, and the Liberty Legal Institute, 

which is based in Texas and has a history of taking up conservative causes. 

Hiram Sasser, director oflitigation for the institute, said he had not spoken with anyone at the McCain 

campaign, but was contacted by Mr. Clarkson, who sought him out because of his constitutional expertise. 
Mr. Sasser's co-counsel in the case is Kelly J. Shackelford, who founded the institute. He told reporters at the 

Republican convention that Mr. McCain's selection of Ms. Palin "resurrected" the party's social conservative 

base. 

The lawsuit, consisting of 26 pages, was filed against two Democrats, State Senator Hollis French, who is 

overseeing the investigation, and Senator Kim Elton, who is the chairman of the Legislative Council, which 
voted on July 28 to open the inquiry; and Stephen E. Branchflower, the independent investigator, a former 

Anchorage prosecutor who now lives in South Carolina. 

The plaintiffs said they hoped to persuade the Legislative Council, a biparLi~an booy of House and Senate 

members who can convene to make decisions when the Legislature is not in session, to drop the inquiry by 

naming it in the lawsuit. 

At the heart of the lawsuit is the argument that the inquiry exceeds the Legislature's constitutional power and 

that the process has been handled in a politically biased fashion intended to besmirch Ms. Palin's reputation 
and affect the outcome of the November elections. 

"The defendants are conducting a 'McCarthyistic' investigation in an unlawful" and "partial and partisan 

political manner," the lawsuit said. 
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The ethics case has its roots in Ms. Palin's decision this summer to dismiss Alaska's public safety 

commissioner, Walt Monegan, who contends that he was dismissed for refusing to fire Ms. Palin's former 

brother-in-law, Mike Wooten, a state trooper. 

Ms. Palin has denied that, saying his dismissal stemmed from his "insubordination" over budget matters. 

Tuesday's lawsuit contends that the investigators have a "predisposition to make findings against Governor 

Palin" and are manipulating the timing of the inquiry "so as to affect the outcome of elections" by not 

agreeing to release the report after Nov. 4. Lawmakers have said the report would be completed by Oct. 10 to 

give both sides ample time to respond. "There is no nonpartisan reason that" the investigation "needs to be 

completed prior to the election on Nov. 4, 2008," the lawsuit said. 

The lawsuit singles out Mr. French and Mr. Elton, pointing out that Mr. Elton gave $2,000 to the Obama 

campaign and citing comments in which Mr. French called Mr. McCain's selection of Ms. Palin a ''bad 

choice." It also accuses Mr. Branchflower of having a conflict of interest because his wife once worked under 

Mr. Monegan. Mr. Elton said in a written statement that while the lawsuit is a distraction, the investigation 

would continue. 

Among the five lawmakers who filed the suit was Representative Wes Keller, an elder in Ms. Palin's church 

whom she appointed to his seat. 

The reaction among their Republican colleagues was mixed. The House Speaker, John Harris, asked the 

Legislative Council to convene a meeting within the week to discuss the status of the investigation. "What 

started as a bipartisan and impartial effort is becoming overshadowed by public comments from individuals 

at both ends of the political spectrum," Mr. Harris said in a letter to Mr. Elton. 

State Senate President Lyda Green, a Republican who has frequently clashed with Ms. Palin over policy, said 

the lawmakers who filed it were all "step-by-step followers" of Ms. Palin. 

''The McCain campaign is the one that has made this partisan," Ms. Green said. "This was 100 percent 

bipartisan effort on the part of the Legislature to ask questions that deserve to be answered." 

The attorney general told lawmakers Tuesday that members of Ms. Palin's administration who had been 

subpoened would not cooperate with the investigation. 

Ms. Palin's lawyer has sought to move the investigation to the state Personnel Board, whose members are 

appointed by the governor for four-year terms. But on Tuesday, Ed O'Callaghan, a former senior Justice 

Department official advising the campaign and Ms. Palin's lawyer, said that even if Ms. Palin succeeds she 

had not yet decided if she would testify. 

A person briefed on the campaign activities in Anchorage also said outside lawyers in coordination with the 

campaign had volunteered legal advice to Ms. Palin's lawyer. One volunteer is currently in Anchorage, and 

one or two others have been here to plot legal strategy over the past few weeks, the source said. Taylor 

Griffin, a campaign spokesman, declined to identify the lawyers by name. 
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A handful of Alaskans, several of them prominent Republican donors, sought to have the investigation 
thrown out. 

Michael Powell contributed reporting. 
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SENATOR KIM ELTON 

Senator Elton Responds to Lawsuit 

For Immediate Release: September 16,i06s 

(JUNEAU) - The Judiciary, the third branch of govermnent, is now part of the drama 

surrounding the Legislative Council's investigation into "the circumstances and events 

surrounding the termination of former Public Safety Commissioner Monegan and 

potential abuses of power and/or improper actions by members of the executive branch." 

Five legislators now are asking the courts to stop an investigation. unanirnoiIsly endorsed· 

by the Legislative Comicil several weeks before Gov. Sarah Palin was elevated to the·· 

RePllblican national ticket as a vice presidential nominee. 

The suit filed in the Superior Court of the State of Alaska seeks "declaratory and 

injunctive relief in the investigation," according to the attorney hired by Reps. Wes 

Keller, Mike Kelly, and Bob Lynn along with Sens. Tom Wagoner and Fred Dyson .. 

Named in the suit in addition to the Council were: Sens. Kim Elton, chair of the Council; 

Hollis French, project director for the investigation; and Steven Branchflower, the 

investigator hired by the Council. 

"While the suit is a distraction," Sen. Elton said today, "I'm comfortable with the notion 

that the court win review the substance of the suit and find the Council acted properly 

and that the decisions made during the course of the investigation so far are appropriate 

and well within the mandate of the Council." He added the investigation will continue 

pending a ruling from the court. 

-------------------------------------------------------------- ALASKA SENATE--------------------------------
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"The silver lining in this action initiated by the five lawmakers," Elton said, "is that some 

of that debate now has been kicked to the judicial branch which, unlike the legislature 

and the governor's office, is more insulated from the red-hot passion of presidential 

politics." 

Elton noted an attorney will be hired to represent the named parties in the suit though a 

decision on who that attorney will be has not yet been made. 

### 
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i Ethics Adviser Warned Palin 

.!

' About Trooper Issue 
I.cttl'r Described 
Situation as 'Grave: 
Called for Apolo~:y 

By JIM CARLTON 
'<;"premb,,, II. :!II/JJI: P"xc,I/I 

ANCHORAGE, Alaska - An infonnal adviser who has counseled Gov. 
Sarah Palin on ethics issues urged her in July to apologize for her 
handling of the dismissal of the state's public safety commissioner and 
warned that the matter could snowball into a bigger scandal. 

Alaska State Trooper Mike Woolen (right) answers 
questions aboul the 'Troopergate' investigation on 
Tuesday 

He also said, in a letter 
reviewed by The Wall Street 
Journal, that she should fire 
any aides who had raised 
concerns with the chief over a 
state trooper who was 
involved in a bitter divorce 
with the governor's sister. 

In the letter, written before 
Sen. John McCain picked the 
Alaska governor as his 
running mate, former U.S. 

Attorney Wevley Shea warned Gov. Palin that "the situation is now 
grave" and recommended that she and her husband, Todd Palin, 
apologize for Moverreaching or perceived overreaching" for using her 
position to try to get Trooper Mike Wooten fired from the force. 

Mr. Shea was acting on his own in writing the letter, with no official 
capacity. In late 2006, Gov, Palin asked him to co-write an ethics report 
for Gov, Palin with then-House Democratic leader Ethan Berkowitz that 
recommended new financial-disclosure rules for elected and appointed 
officials in the statehouse. That report served as a key document for the 
ethics bill she later signed into law. 

, MORE 

I Read the letters from Wevley Shea to Gov. Pafin 

After his initial Jetter in July. 
Mr. Shea followed up with 
another letter, dated Aug, 4. in L ~.~~_a~~:~~ ............. _. . - which he told Gov. Palin that 
she probably couldn't legally 

shun a legislative investigation into the firing of Public Safety 
Commissioner Walt Monegan. 

Gov. Palin has taken the opposite tack, hiring a private attorney to advise 
in a mHtier that has become known as "Troopergale, ~ Seven Palin 
administration employees have refused to meet with the independent 
investigator. The McCain·Palin campaign has argued that the state 
legislature has no right to look into the matter, Palin spokesmen say the 
state personnel board is the appropriate investigative body, setting up a 
showdown between the state's legislative and executive branches. 

The McCain·PaIin campaign 
referred comment on the 
letters to the governor's office, 
which confirmed receipt of 
them. "While we can't always 
act on every idea. Gov, Palin 
thanks Mr. Shea for his 
counsel," Sharon Leighow. the 
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governor's deputy press 
secretary, said in a statement. 

Members of the House and 
Judiciary committees 
overseeing the probe - which 
lawmakers want wrapped up 
by early October -- meet 
Friday to consider issuing 
subpoenas to the governor's 
staff. 

Mr. Shea, in his Aug. 4 letter, warned Gov. Palin against taking her current approach. "My feeling is this is not a personnel 
matter. It docsn't have anything to do with the governing of the state of Alaska," he said in an interview this week. 

The governor has denied any wrongdoing in the matter and said the commissioner was removed over an unrelated budget 
dispute. After bipartisan committees of the state legislature in late July approved S100,000 to hire an independent 
investigator to see if any laws were broken, Gov. Palin pledged the full cooperation of herself and her staff. 

Write to Jim Carlton at .iim.carlton~i'wsj.com 
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Back to story - Help 

Palin May Move to Block Subpoenas in Trooper Case 

Timothy J. Burger and Tony Hopfinger 

Thu Sep 11, 12:02 PM ET 

Bloomberg.com 

Sept. 11 (Bloomberg) -- A top law enforcement official in Alaska Governor Sarah Palin's administration is considering steps to 
block a legislative probe into allegations she improperly fired the state's No.1 police official. 

The legislature's report on the conduct of Republican vice presidential nominee Palin may be released next month, just weeks 
before the presidential election. 

Senior Assistant Attorney General Michael Bamhill, in a letter to Alaska lawmakers, questioned whether the investigation is 
biased and threatened to try to quash subpoenas for seven Palin administration officials who have refused to be interviewed in 
the probe. Legislative leaders meet tomorrow to consider issuing the subpoenas. 

"The eyes of the nation have now turned upon us," Barnhill said in the letter. "We think there is a legitimate concern that this 
investigation is no longer being conducted in a fair manner." The chief investigator "may have prejudged the outcome," he 
said. 

Barnhill's seven-page letter said Hollis French, a Democratic senator, has publicly commented that Palin or her aides may have 
broken the law by allegedly obtaining personnel files of the fired state public safety commiSSioner, Walt Monegan. 

Attorney General Talis Colberg, a Palin appointee, recused himself in the case. Barnhill works for Colberg. 

Delaying the Probe 

The Sept. 9 letter to Alaska State Senator Kim Elton, a Democrat, and other lawmakers suggests Palin's supporters are trying 
to delay completion of the so-called Troopergate investigation until well past its Oct. 10 target date and the Nov. 4 election that 
will decide whether Palin becomes vice president under John McCain. French didn't return calls seeking comment. 

Lawmakers are reviewing whether Palin dismissed Monegan on July 11 after he resisted pressure to fire a state trooper, Mike 
Wooten, who was involved in a contentious divorce from the governor's sister. 

Monegan told the Anchorage Daily News that the pressure came from Palin, her husband, Todd, and some of her aides. Palin 
has denied exerting any pressure on Manegan and says she dismissed Manegan to take the department in a new direction. 

Barnhill said issuing subpoenas would violate a clause in the state's constitution that protects individual reputations from 
McCarthy-like smear tactics. Alaska became a state in 1959, a few years after hearings led by Wisconsin Senator Joseph 
McCarthy ruined the careers of many government employees who were accused of having ties to the Communist Party. 

McCarthy Hearings 

Barnhill's letter cited a reference to the McCarthy hearings from the state's constitutional convention. 

The moves by Palin's attorney general's office could preCipitate a "little mini constitutional crisis," Jay Ramras, a Republican 
representative who chairs the House Judiciary Committee, said in a phone interview. "It's a shame because Alaska is going to 
air its dirty laundry in front of the national public in a politically charged environment." 

"We have to prevent this because it is going to diminish the reputation of Alaska," Ramras said. 

Since McCain picked Palin, seven of her aides have declined to be interviewed by an investigator hired by the Alaska 
legislature, according to the House and Senate Judiciary committees. The committees meet tomorrow in Anchorage to decide 
whether to issue subpoenas. 

(~ Reviewing Personnel Files 

Barnhill said in the letter that it is legal and part of the governors job for her and her staff to review personnel files, though such 
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files could theoretically "be handled inappropriately." He said, "At this point, the Department of Law knows of no evidence that 
suggests that any Department of Administration employees violated the State Personnel Act in handling Trooper Woolen's 
personnel file," 

Barnhill said he may take the matter 10 court if lawmakers don't give written assurance that they agree with his reading of the 
law·· and that the Palin administration isn't in danger of prosecution. 

"The stakes for these" employees, Barnhill wrote, "are high," because if French's "apparent legal view is correct, it is 
theoretically possible that these employees could be subjected to criminal prosecution and forfeiture of their jobs" if lound to 
have violated the law. 

Barnhill also questioned the legislative investigation on an array of other grounds, including the selection of its investigator, its 
tactics, indications that it is broadening to "new and unidentified targets," alleged prejudging of the case, and •• with the 
presidential election drawing near •• its timing. 

"We continue to recommend that our clients cooperate with the investigation," assuming the Legislature doesn't "completely 
abrogate its responsibilities," Barnhill wrote. 

"But we reserve the right to revisit whether the public interest is truly being served by the manner in which this investigation is 
currently being conducted," he wrote. 

To contact the reporter on this story: TImothy J. Burger in Anchorage at tburger2@bloomberg.net; Tony Hopfinger in 
Anchorage at thopfinger@gci.net 

Copyright © 2008 Bloomberg L.P. AU Rights Reserved. 
Copyright © 2008 Yahoo All rights reserved.CopyrighVIP Policy ITerms of Service [Help IFeedback 

NOTICE: We collect personal information on this site. To learn more about how we use your information, see our» Privacy Policy 
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State Senate Judiciary Chairman Hollis French is Still ~project 
manager" for the legislature's investigation into Gov. Palin's 
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A Republican attempt to remove the Anchorage Democrat from 
overseeing the investigation has fizzled. Led by North Pole Rep. Jack 
Coghill, a supporter of John McCain, It was a partlsan overreaction to 
comments Sen. French made about where the Investigation, now being 
done Independently by a former prosecutor, might lead. 

The key word there Is "might." 
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Yes, Sen. French said things that, stripped of context, might sound like 
he prejudged the outcome. Early on, he mentioned the I-word -- the 
findings might lead to "impeachment." Recently, he said the final report 
might produce an "October surprise" In the presidential election. 

The key word, again, Is "might." He was discussing the full range of possibilities, from no 
wrongdoing by the govemor to the possibility of removal from office. 

When he used the I-word -- speaking to the Wall Street Joumal -- he was talking about "a worst­
case scenario," as the Journal's July 30 story indicated. It was a statement of possible outcomes, 
not a prediction. 

Around the same time in July, Sen. French told the 
Dally News that accusations of wrongdoing by Gov. 
Palin are "not a slam-dunk. She's got a defense." (See 
our JUly 22 editorial.) 

Sen. French realized from the beginning that politics 
could interfere with a responsible, objective 
investigation into the case. "We need to hand this off 
to someone/ Sen. French said at the time -- and 
that's what the Legislature did. All the investigative 
work Is being done by a respected former prosecutor, 
Steve Branchflower. 

USteve Branchflc ...... er IS the one gathc:1ng facts and 
writing the report," Sen. French said Monday. "And 
facts are facts. I can't create them or destroy them." 

One troubling fact Is already out on the table --

ADVERTISEMENT 
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because Gov. Palin herself put it there. She released the tape on which her aide Frank Bailey is 
telling a trooper lieutenant that "Sarah and Todd" can't figure out why her ex-brother-In-law is stili 
a trooper. Bailey <l;lso refers to information about the brother-In-law that may have come from 
confidential personnel or workers compensation files. 

When French told ABC News the Legislature's report on Troopergate is "likely to be damaging to 
the governor's administration/ he was stating the obvious. It will incfude Bailey'S phone call, which 
has already been ~damaging" to her administration. 

Nonetheless, Sen. French could have handled the national media frenzy over Troopergate better--
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as he himself admits. 

"I should have had my project director hat screwed on more tightly and kept my mouth shut,~ he 
said Monday. 

Sen. French and his Republican colleagues running the House Judiciary Committee have tried to 
de-escalate the politically charged environment surrounding Troopergate. 

They have moved up the target date for Issuing Investigator Branchflower's report, so it will come 
out several weeks before the November election. They told Gov. Palin the Legislature doesn't plan 
to subpoena her, in hopes she'll honor her promise to cooperate and agree to be interviewed. 

Still, the McCain campaign and Its allies at Fox News are on the attack against Sen. French. 
Tuesday, the campaign sent e-mails about a Fox News broadcast that echoes Republican Rep. John 
Coghill's partisan charges and fingers Sen. French as a partisan supporter of Barack Obama. 

And their point Is? 

"It's not surprising each side Is supporting the nominee of our party," French said Monday. "That's 
why I'm not doing the investigation. That's why Jack Coghill Is not doing the Investigation. That's 
why Steve Branchflower Is doing the Investigation." 

BOTTOM UNE: Democrats and Republicans alike should chill out and let the legislature's 
independent investigator do his work on Troopergate. 
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Attorney challenges Monegan firing inquiry 

By LISA DEMER 
Idemer@adn.com 

(09/02/0800:33:41) 

The state has hired a private lawyer to represent Gov. Sarah Palin's office in the Legislature's 
investigation into the firing of former Public Safety Commissioner Walt Monegan. The lawyer 
already has challenged whether lawmakers even have authority to oversee the inquiry. 

The state Department of Law hired Thomas Van Flein, an Anchorage attorney with expertise in 
employment law and professional liability, because Attorney General Talis Colberg has a potential 
conflict of interest and shouldn't represent the governor, Van Flein said Monday. 

His work started Aug. 21. He's being paid $185 an hour, lower than his usual rate, to represent 
Palin and others in the governor's office, he said. He is initially authorized to spend up to $95,000. 

The state's Legislative Council, a bipartisan panel of senators and representatives, authorized the 
investigation last month and approved spending of $100,000. They've hired a special counsel, 
retired state prosecutor Steve Branchflower. 

The investigation concerns whether Palin or others in her administration abused their power or 
improperly pressured Monegan to fire a state trooper who is Palin's ex-brother-in-Iaw. Palin and 
her father have said Trooper Mike Wooten was a "loose cannon" who made threats against them. 
The investigation has received national attention since Sen. John McCain, the apparent Republican 
nominee for preSident, chose Palin as his running mate Friday. 

A four-page backgrounder on the Wooten matter put out Monday by the McCain/Palin campaign 
says that Palin's husband, Todd, and members of her staff had made inquiries "about the 
appropriate Department of Public Safety procedures for dealing with someone they considered a 
dangerous person and rogue trooper." 

Palin has denied pressuring Monegan. The campaign says she only recently became aware of 
efforts by Todd and others. 

Because Colberg has acknowledged contacting, Monegan about \A/ooten, hels a potentia! \'\fitness t 

Van Flein said Monday. So an outside law firm needed to be brought in to represent the governor's 
office, he said. 

He said the governor's office welcomes the inquiry and will cooperate. 

WHOSE JURISDICTION? 

Van Flein said the investigation should be handled by the state Personnel Board, not the 
Legislature, because it's "statutorily mandated" to handle ethics cases. The three-member 
Personnel Board is appOinted by the governor. 
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In a letter to Branchflower, Van Flein also asked for all witness statements, documents and other 
materials collected in the course of the investigation. 

"No" to both requests, said state Sen. Hollis French, an Anchorage Democrat and former state 
prosecutor who is project director for the legislative investigation. 

The Legislature has its own power of investigation, French wrote to Van Flein on Monday. 

"Governor Palin has repeatedly stated that she has nothing to hide and that she and her 
administration will cooperate fully with this investigation. Is your client aware that you seem to be 
challenging the Legislature's jurisdiction?" French wrote. 

As to witness statements, French said he had instructed Branchflower not to provide them. Colberg 
conducted a separate inquiry for the governor, and the governor can get statements from him, 
French noted. 

"I think you will agree that it would be highly unusual for an investigator to share information with 
one of the targets of the investigation," French wrote. "I am unaware of any precedent for such an 
arrangement." 

The 'back-and-forth quickly escalated. 

"Our concern is that Hollis French turns into Ken Starr and uses public money to pursue a political 
vendetta rather than truly pursue an honest inquiry into an alleged ethics issue," Van Flein said in 
an interview. 

"How does he explain the unanimous vote (to pursue the investigation) by the Republican­
dominated Legislative Council?" French shot back. 

Later in the day, French added, "It's too bad the governor has stooped to hiring a name-calling 
lawyer. That doesn't seem very open and transparent does it?" 

WAITING FOR PALIN 

Branchflower hasn't been able to set up an interview with Palin. French said the state will fly 
Branchflower to wherever Palin is on the campaign trail if needed. 

"Clearly the governor's new political role will make it more challenging for her to make time for this 
investigation," French wrote. But Palin needs to be interviewed sometime in September, he said. 

Van Flein said the investigation is "bad timing" in the middle of a presidential campaign. He said he 
couldn't guarantee her availability this month. 

If witnesses aren't available, French wrote, he'll ask the Senate Judiciary Committee, which he 
chairs, to issue subpoenas. 

Van Flein said several people from the McCain campaign contacted him about the Wooten matter 
as part of the vetting process, before Palin was announced as McCain's pick. 

The lawyer said he thinks Palin will be vindicated. 

"We have a governor that exercised her constitutional right to terminate a commissioner. We have 
a family concerned about their safety. We have them asking what do you do with a trooper ... who 
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might pose a threat. 

"We don't have any sex. We don't have any drugs. And there's no blue dress. Nor are there any 
shady real estate deals here," Van Flein said. "In the big picture, I think people are going to be 
disappointed that this is not a scandal." 

Find Lisa Demer online at adn.com/contactlldemer or call 257-4390. 

Copyright © Fri Sep 19 09:50:00 UTe-OSOO 20081900 The Anchorage Daily News (www.adn.com) 
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GOVERNOR PALIN CALLS FOR FORMAL REVIEW 
OF REPLACEMENT OF COMMISSIONER MONEGAN 

In 2005 and early 2006, State Trooper Mike Wooten was the subject of a court-imposed 
Domestic Violence Protective Order and, as I learned in 2008, an order suspending him 
from the Alaska State Troopers for violent behavior. Some of this violent behavior was 
directed against my family (including my sister, who was divorced from Trooper Wooten 
in 2006), and included threats against my father, Over the past several weeks, there has 
been a suggestion that these events are somehow connected to my decision in 2008 to 
replace Public Safety Commissioner Walt Monegan, whom I appointed to the position 
after becoming Governor and after the events involving Trooper Wooten had occurred. 
There is no such connection. To put these matters to rest, on Monday, September 1, 
2008, I formally asked the Alaska Personnel Board to investigate the allegations that have 
been made in the media about my replacement of Walt Monegan. 

Concerns about Trooper Wooten's behavior were aired both by members of my family 
and others before Mr. Monegan ever took office as Public Safety Commissioner. There 
is absolutely nothing improper about voicing concerns about Trooper Wooten -­
including threats to "bring" the governor and family members "down" -- with Mr. 
~,1one2.:::\n or h •• I' q D!,p.dp.r.~osnr----r-nmnl";ntC' Q ho"t Statp Trnnpprs ~rp <::nppnt;:pr1 to 0'0 to tnp: 1'_ ..... -& _ _ .1'--- --""""........ "" .... .L,t' ...................... ...,.... .. ...................... - .................... .... .... __ ... 0 ~ .... _ .. -

Commissioner.ill Nor is there anything wrong with Mr. Monegan or his predecessor 
receiving information about threats specifically directed at me or my family, Threats of 
violence against a public official, and his or her family, fall within the responsibilities of 
the Department of Public Safety. In any event, the details about Trooper Wooten's 
behavior are outlined in my filing, and I will not repeat them here. Suffice it to say that 
both the Anchorage Superior Court and the Department of Public Safety issued orders 
and findings concluding that he had engaged in serious, violent misconduct. . 

711 H Street, Suite 620 • Anchorage, Alaska 99501-3454 

phone. 907-272'9272 email· anch@cplawakcom fax' 907-272·9586 
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Neither my decision to appoint Walt Monegan as Public Safety Commissioner in 2006 
nor my decision to replace him in 2008 had anything to do with Trooper Wooten. Mr. 
Monegan has publicly stated that"no one ever said fire Wooten. Not the governor. Not 
Todd. Not any of the other staff." The fact of the matter is that, while I was impressed 
with Mr. Monegan's abilities in many respects, he and I had differences of opinion on 
budget matters that have been a priority of my administration since the beginning, and I 
therefore decided to appoint a replacement commissioner and asked Mr. Monegan to take 
another leadership position in the government that was better suited to his skills and less 
prone to friction over budget matters. As Governor, I have the authority to hire and fire 
Public Safety Commissioners and other cabinet members and agency heads for any 
reason. ill Mr. Monegan himself recognized as much in a letter he wrote at the time of 
his departure. 

Last night, I initiated a proceeding before the state personnel board because that is the 
agency charged by law with addressing complaints about hiring and firing matters, and 
ethical issues in general, involving the Governor.ill It is important to note that no one 
has actually filed a complaint against me, including Mr. Monegan, who would have had 
an obligation to notify the Personnel Board if he believed there had been misconduct in 
connection with his replacement.I±l Nonetheless, the people of Alaska-and of the 
nation-deserve to have a decision from the proper tribunal putting their minds at ease 
that suggestions of misconduct that have circulated on the Internet and in some media 
outlets are not true. I therefore am waiving the confidentiality that usually covers 
personnel board complaints,ill and look forward to the personnel board's investigation 
and to moving forward with the people's business. 

ill See Department of Law, FAQ: "I want to complain about ... a state trooper. Who can help me? 
Complaints against a state trooper must be filed in writing with the Juneau Office of the 
Commissioner." www.law.state.akus./departrnentlfag. 

ill Under our State Constitution, Article III, Sec. 25, the "head of each principal department shall be a 
single executive ... appointed by the governor, subject to confinnation by a majority of the members of 
the legislature in joint session, and shall serve at the pleasure of the governor. .. ." State statutory 
law is the same: "Each principal executive officer serves at the pleasure of the governor." AS 
39.05.030. . 
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ill AS 39.52.310(c) ("If a complaint alleges a violation of AS 39.52.110--39.52.190 by the governor, 
lieutenant governor, or the attorney general, the matter shall be referred to the personnel board. n 

ill AS 39.52.21 O(a) ("A public employee who is involved in a matter that may result in a violation of AS 
39.52.110--39.52.190' shall (1) refrain from taking any official action relating to the matter until a 
determination is made under this section; and (2) immediately disclose the matter in writing to the 
designated supervisor and the attorney general"). 

ill AS 39.52,340(c) . 
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Palin hires attorney for public safety controversy 

by Rebecca Palsha 
Monday, September 1, 2008 

Anchorage, Alaska -- While Sarah Palin heads toward her official 
nomination at the Republican National Convention, she's taking 
steps here at home to get legal advice on the controversy over 
her firing of Public Safety Commissioner Walt Monegan. 

I
. ·11 b db Palin has hired an attorney, and he has a list of demands. 

Pa In WI not e represente y Attorney 
General Talis Colberg. (KTUU-T\l) 

Palin's new lawyer requested special 
investigator Steve Branchflower's early 

findings. (Phil Walczak/KTUU-T\l) 

Sen. Hollis French, D-Anchorage, Is 
overseeing the investigation. (Phil 

Walczak/KTUU-TV) 

Her attorney, Thomas Van Flein wants to know what the 
investigator hired by the Legislature knows. 

But Sen. Hollis French, D-Anchorage, who is the project director 
for the investigation, said that's not going to happen. 

It was back in August when the announcement came down. 

"As a result of the inquiry by the Department of Law, I do now 
have to tell Alaskans that such pressure could have been 
perceived to exist, although I have only now become aware of 
it," Palin said in an August 13 statement. 

Some allege the governor's staff pushed to get the governor's 
former brother-in-law, Trooper Mike Wooten, fired, and that Palin 
fired Commissioner Monegan because he wouldn't terminate 
Wooten. 

Those allegations led to an investigation by the Legislature. 

And, most recently, the governor hired a private attorney to 
represent her. 

Thomas Van Flein now represents Palin and her office. 

"The governor is entitled to representation through council, and her attorney general was unable 
to provide it in this case," Van Flein said. "There's nothing unusual or surprising about that." 

Van Flein said he was hired by the Department of Law because Attorney General Talis Colberg is 
unable to represent Palin. 

"The Department of Law had a potential conflict of interest, because Mr. Colberg, Attorney 
General Colberg, made contact with Mr. Monegan about Trooper Wooten," Van Flein said. "That 
would make him a potential witness, and thus there's a potential conflict." 

But there are about 200 lawyers currently on the state pay roll that should be able to handle the 
matter, French said. 

Van Flein wrote a letter asking to see what, if anything, the Legislature's investigator, Steve 
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Branchflower. had uncovered. 

{. But Van Flein was told that Blanchflower wouldn't be sharing anything. 

"I've instructed Mr. Branchflower to not comply with that request," French said. "I think it's fairly 
unusual for the lawyer that's representing one of the targets of the investigation to ask to see the 
evidence, so we're -- Mr. Branchflower I don't think will be sharing evidence." 

Van Flein said he was not surprised by French's response, but he is disappointed. 

"It's starting to take on aspects of a secret proceeding, a political proceeding, much in the vein of 
Ken Star," Van Flein said. 

French has other concerns, too, he said. 

"The governor said over and over she has nothing to hide, she's open and transparent, she's 
willing to sit down and talk, but I'm concerned about some of the implications of the letter, about 
scheduling, working it out with this person or that person, or whether we're going to get some 
delays out of that," French said. 

The investigation is certainly a challenge to a vice presidential contender, with an outcome 
expected just before the presidential election. 

French said he expects Branchflower's findings by Oct. 31but hopes for it to be finished sooner. 

Contact Rebecca Palsha at roa/sha@ktuu.com 

.World~ 
. All content © Copyright 2000 - 2008 WorldNow and KTUU, All Rights Reserved. 

For more information on this Site, please read our prjvacy Policy, Terms of Service, Meet the News Team, Employment 
Opportunities, Contact Us and publiC Filings.. 
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Just for the record ..... . 
On Tuesday, Governor Sarah Palin's apPointed Attomey General sent a letter to 
state Sen. Hollis French, the Democrat overseeing the "Troopergaten 

investigation, and asked that the subpoenas that were issued last week to cample 
testimony be withdrawn. 

Attomey General Talis Colberg also stated the employees would refuse to appear 
unless either the full state Senate or the entire Legislature votes to compel their 
testimony. 

According to Colberg, the employees are caught between their respect for the 
Legislature and their loyalty to the governor, who initially agreed to cooperate 
with the inquiry but has increasingly opposed and has attempted to delay it since 
beoming John McCain's running mate. 

''ThIs is an untenable position for our clients because the governor has so strongly 
stated that the subpoenas issued by your committee are of questionable validity," 
Colberg wrote. 

Last week, the Senate Judiciary Committee subpoenaed 13 people. They include 
10 employees of Palin's administration and three who are not: her husband, Todd 
Palin; John Bitney, Palin's former legislative liaison who now is chief of staff for 
Republican House Speaker John Harris; and Murlene Wilkes, a state contractor. 

This is quite a change of tune for Colberg, who just a 
month ago came under questions for talking to 
potential witnesses ahead of special investigator Steve 
Branchflower. 

Both Palin and Colberg stated at the time he 
was gathering evidence to hand over to Branchflower 
for the investigation. 

However today, four weeks later, both Colberg and Palin are questioning the 
validity of the investigation. 

Also on Tuesday, the McCain campaign rolled out what they're calling their ''Truth 
Squad", which consists of former Palin spokesperson Meg Stapleton and a New 
York lawyer named Ed O'Callahan. 

During there initial press conference they claimed that Democratic State Senator 
Hollis French, manipulated the witness list by leaving off the name of Palin's 
former Chief of Staff Mtke Tibb!es. 

However they were wrong; Franch had nothing to do with leaving TIbbles name of 
the list. The move was made by Republican Representative Jay Ramras who felt 
that TIbbles should be left off because he is now in the private sector and doesn't 
have the advantage of a state lawyer to defend himself. 

So on their first day, the McCaIn truth squad came up with a false accusation. 

I So just for the record, we'll share the actual truth 
with the Meg and Ed about this investigation so they'll 
know better next time: 

Lawmakers seek outside inquiry of Monegan firing· KTUU·TV - July 18, 
2008: 
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Some lawmakers are asking for more answers to the reasons Palin had for firing 
Monegan. Palin, In Wasilla for the Governor's PiCRic, said she would not fight such 
an effort to look into this matter by an Independent investigator. 

"We would never prohibit, or be less than enthusiastic about any kind of 
investigation. Let's deal in the facts, and you do that via investigation," Palin said. 

Senate wllJ look into Monegan firing ~ KTUU-TV - July 19, 2008: 

While the governor said there is no need for an investigation from an outside 
investigator, she said she will answer any questions from lawmakers, media and 
the public. 

Public Safety already headed in 'new direction,' some say - Anchorage 
Daily News - July 22, 2008: 

The governor denies any wrongdoing, and says she welcomes any questions on 
the matter. 

Palin under fire - Legislature appears poised to appoint investigator -
Aftermath of Monegan Dismissal, Anchorage Daily News - July 22, 2008: 

"I've said all along, hold me accountable," Palin told reporters in Juneau. "And I'm 
telling the truth when I say there was never pressure put on Commissioner 
Monegan." 

Lawmakers move to Investigate Monegan ouster, KTUU-TV - July 24, 
2008: 

The governor says she welcomes the investigation. "I have absolutely nothing to 
hide and am happy to answer any questions, H she said. "I'm happy to answer any 
questions between now and when they do conduct an investigation also." 

Gov. Palin said last weekend that she did not think an independent investigator 
was needed. "That being the route that they choose, then so be it," she said. "I'm 
happy to comply, to cooperate. I have absolutely nothing to hide. No problem 
with an independent Investigation." 

Hired help will probe Monegan dismissal - $100,000: Legislators vote to 
have independent investigator look Into controversial firing - Anchorage 
Daily News -July 29, 2008: 

"The governor has said all along that she will fully cooperate with an investigation 
and her staff will cooperate as well," Leighow said. 

Branchnower to investigate in Monegan firing· KTUU-TV - August 1, 
2008: 

"I've heard (Branchflower's) name, or course, over the years in Alaska," Palin 
said. "1 know he's a prosecutor, probably a heavy duty prosecutor, and so that 
kind of puzzles us why we are going down that road when we are very, very open 
to answering any questions anybody has of me or administrators." 

PRESS RELEASE: GOVERNOR TO TURN OVER FINDINGS - Office of the 
Governor - August 13, 2008: 

Governor Palin has directed all her staff to cooperate fully with Branchftower. 

Palin administration cooperating with investigator - KTUU-TV - August 
lS,2008: 

Lawmakers had wanted to know if Steve Branchflower needed them to issues 
subpoenas to require witnesses to talk to him about Gov. Sarah Palin's decision to 
fire Monegan and about the actions of her staffers. But State Sen. Hollis French 
says the meeting was cancelled because there's no need for subpoenas at this 
paint. 

Palin aide Frank Bailey placed on administrative leave - KTUU-TV­
August 19, 2008: 

"We figured, if there is an investigation going on with an unknown outcome - we 
don't know exactly what (special Investigator) Mr. Branchflower is going to 
conclude - that Mr. Bailey just needed to step away from the situation, although 
be available to the investigator," [Palin spokesman] McAllister said. The 
governor's office also says that Bailey will cooperate fully with the investigation. 

Palin aide put on leave in firing nap, BAILEY: Official who made all 
Inquiring about trooper taken "out of the mix. n - Anchorage Daily News -
August 20, 2008: 
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Spokeswoman Sharon leighow said that with Bailey still a state employee, Palin "can 
direct him to assist Mr. BranchfJower, thereby fulfilling her pledge to Alaskans to 
cooperate fully with the Investigation." 

Re: Governor Palin and Trooper InvestIgation - McCain Campaign Press Release 
- August 30, 2008: 

Governor Palin is an open book on this - she did nothing wrong and has nothing to hide. 
As a reformer and a leader on ethics reform, she has been happy to cooperate fully in 
the inquiry of this matter. 

Attorney challenges Monegan firIng inquiry - Anchorage Daily News -
September 2, 2008: 

He [Governor Palin's lawyer Mr. Van Flein1 said the governor's office welcomes the 
inquiry and will cooperate. Palin has made repeated public statements that she'l] 
cooperate, and that hasn't changed at this point, Van Flein says. 

I Any questions? 

Andrew Halcro's blog I 
click to comment on this article 

Comment viewing options 

1 Threaded list ~ expanded £1I.D~te - newest first 11130 comments per page il 
i{i~~§~x~':gl_ttrry~9~~~i\1 

Select your preferred way to display the comments and click "Save settings" to 
activate your changes. 

!r 

If .•. 

Submitted by KT (not verified) on Wed, 2008-09-1708:06. 

If there was no crime, why work so hard on the cover up? 

Submitted by JimAK (not verified) on Wed, 2008-09-17 08:00. 

,. reply . 

'" 

http://abcnews.g o. comli mages/BI otter IV a n%20Flein % 20fi n a I % 20reponse% 
20pdf.pdf *** French says the McCain campaign failed to contact any of the 
Senators involved in the investigation during the vetting process of Gov. Palin. "If 
they had done their job they never would have picked her," said French. ~Now 
they may have to deal with an October surprise, n he said, referring to the 
scheduled release Oct. 31 of the committee's final report. The Alaska state senator 
running an investigation of Gov. Palin says the McCain campaign is using stall 
tactics to prevent him from re!easing his final report by Oct. 31, four days before 
the November election. nIt's likely to be damaging to the Governor's 
administration," said Senator Hollis French, a Democrat, appointed the project 
manager for a bl-partisan State Senate Legislative Counsel Committee 
investigation of claims that Palin abused her office to get the Alaska public safety 
commissioner, Walt Monegan, fired. *** 

,. reply 
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I have 2 serious questions: 

Submitted by )JUS (not verified) on Wed, 2008-09-17 07:07. 

(1) How can she credibly claim that Monegan was insubordinate when she 
previously praised his work and offered him another job on the Alcohol Control 
Board (ABC)? See KiVA 8-15-08 article, "Governor and staff's latest 
explanations leave more questions" (But weeks ago she praised Monegan for 
his abilities to solve those same issues when offering him a job as the director of 
the Alcohol Beverage Control Board. "1 recognized Frank Bailey, Boards and 
Commissions Director that Walt's interests and strengths could be put to good use 
as he could concentrate exclusively on a couple of Issues that were his interest, 
that be bootlegging and alcohol problems In rural Alaska," said Palin on July 
17th.); see also Gov. Palin Press RELEASE No. 08-122 (7/17/08). (2) How can she 
claim she fired him because he wasn't doing enough to combat bootlegging and 
alcohol abuse problems, yet offer him a new job in precisely that field? See KTVA 
8-15-08 article ("I was concemed also that we were not doing enough on 
continuing alcohol abuse issues that I wanted to see tackled, including the 
bootlegging issues in rural Alaska"); See also CNBC interview (,What does a VP 
do?' video) ("it was the Commissioner that we were seeking more results, more 
action to fill, uh, vacant trooper POSitions, to deal with bootlegging and alcohol 
abuse problems In our rural villages especially. Urn, just needed some new 
direction, a lot of new energy In that position. That is why the replacement took 
place there of the Commissioner of public safety.) There are only 2 options here: 
(A) She is lying; and in the process willing to playing politics with state procedure 
and to smear the reputation of a well-respected police chief (not to mention lying 
about ever contacting or pressuring Monegan about Wooten); or (6) She is not 
lying, and she Is so irrational that she offered a job to a guy to head up the ABC -­
a task force she thinks is Important (alcohol abuse/bootlegging, etc.) -- even 
though she claims she fired that same guy for failing to control alcohol 
abuse/bootlegging AND who she now accuses of insubordination. Which one is it? 

"'ili 

... reply : 
~: 

Sara Leaves a lot In Her Wake 

Submitted by Anonymous (not verified) on Wed, 2008-09-17 06:35. 

Another casuality of the Sara-normal behavior we are watching is that where I 
once enjoyed listening to radio hosts such as Rush, Hanity and Orelly I can now 
not stand to hear a word that comes out of their mouths. I always knew they each 
had their own bent and bias but thought they all were pretty intelegent men who 
did their research. They all sound like total idiots now as they discuss Sara Palin. I 
am someone who voted for Palin before I knew what a vicious wacko she really is. 
Just like Murkowski, Stevens, Young and Ruderich these radio hosts will realize 
they have been duped. Rush, Hanity and Oreily have not yet realized that Sara 
Palin despises them and every conservative value they hold. They are the "good 
old boysn she wants to throw under the bus and as others have said "it Is getting 
really crowded under that bus". 

... reply : 
:!I! 

AK LegisLature- Property of john McCain 

Submitted by Bill R. (not verified) on Wed, 2008-09-1706:15. 

It's Official! The Alaska legislature now belongs to John McCain. They are doing his 
bidding and shutting down the investigation of Sarah Palin. COVER-UP!, COVER­
UP!, COVER-UP!, COVER-UP!!!!!!!!!!!!!!!!!!!! 

il!: ... reply 
". 

.. ~ 

4801 http://www.andrewhalcro_comljustJor_theJecord 9/17/2008 



adn.com 
Anchorage Daily News 

Palin staff pushed to have trooper fired 
Governor says she's learned calls were made about Wooten's ouster 

By SEAN COCKERHAM 
. cockerham@adn.com 

(08/14/0801:34:27) 

Gov. Sarah Palin on Wednesday revealed an audio recording that shows an aide pressuring the 
Public Safety Department to fire a state trooper embroiled in a custody battle with her sister. 

Palin, who has previously said her administration didn't exert pressure to get rid of trooper Mike 
Wooten, also disclosed that members of her staff had made about two dozen contacts with public 
safety officials about the trooper. 

"I do now have to tell Alaskans that such pressure could have been perceived to exist although I 
have only now become aware of it," Palin said. 

But Palin said her decision to fire Public Safety Commissioner Walt Monegan last month had 
nothing to do with his refusal to dump trooper Mike Wooten. 

The governor said evidence of what she called a "smoking gun" conversation, and other calls made 
by her aides, only recently surfaced as the attorney general started an inquiry at her request into 
the circumstances surrounding her firing of Monegan. Palin wanted the review because a special 
investigator hired by the Legislature is about to investigate the firing and a legislator has been 
quoted in a newspaper story talking about impeachment. 

The majority of the calls came from Palin's chief of staff at the time, Mike Tibbles, according to 
information gathered by the state attorney general's office. Attorney General Talis Colberg and 
Palin's husband, Todd, also contacted Monegan about the trooper. 

Palin said she'd only known about some of the contacts and never asked anyone on her staff to get 
in touch with state public safety officials about Wooten. 

"Many of these inquiries were completely appropriate. However, the serial nature of the contacts 
could be perceived as some kind of pressure, presumably at my direction," she said. 

Palin said the "most disturbing" was a phone call Frank Bailey, the governor's director of boards 
and commissions, made to trooper Lt. Rodney Dial in February. The Public Safety Department 
recorded the call, as it does routinely. 

Palin, who said she'd only just learned of the call, released a recorded copy of it to the press on 
Wednesday. In it, Bailey clearly pressures the lieutenant. 

'HORRIBLE RECRUITING TOOL' 

Bailey told him during the conversation that Palin and her husband want to know why Wooten still 
has a job. 

48 0 2 http://www.adn.comltroopergatelv-printer/story/492964.html 9/1912008 



C( 
~ 

" "Todd and Sarah are scratching their heads, 'Why on earth hasn't this, why is this guy still 
representing the department?' He's a horrible recruiting tool, you know," Bailey told the lieutenant. 

Bailey made several accusations against Wooten in the call, including that he lied on his 
application. Dial asked Bailey how he knew about any issue with the application. 

"1 used to be a recruiter. 1 know a lot of times that information is extremely confidential," Dial told 
him. 

Bailey replied he was reluctant to say but saw the application as part of Wooten's worker's 
compensation claim. Bailey, later in the call, then brought up Monegan again. 

"I'm telling you honestly, you know, she really likes Walt a lot, but on this issue, she feels like it's, 
she doesn't know why there is absolutely no action for a year on this issue. It's very, very troubling 
to her and the family. 1 could definitely relay that," Bailey said. 

Palin said Bailey wasn't speaking on her behalf and his comments were "just wrong." 

Bailey said in a Wednesday interview that no one asked him to make the call and he doesn't know 
why he indicated in the call that he was speaking on behalf of the Palins. He said he was calling 
lieutenant Dial, who was the state troopers liaison to the Legislature and had volunteered on Palin's 
campaign, in order to try to get information about the troopers union and then brought up Wooten. 

Bailey said he'd heard at a security briefing right after Palin was elected that Wooten had made a 
threat against Palin's family. He said he also had casual conversations with Todd Palin about the 
trooper. Bailey said Todd had expressed "general frustration with the situation" but never asked 
him to do anything about it. 

"My fear was (Wooten) could fly off the handle and do something that was irreversible," Bailey 
said. "That concern, that fear, has always been in the back of my mind." 

Palin said it's under discussion whether Bailey is going to keep his job in the administration. 

COLBERG'S PHONE CALL 

Attorney General Colberg also disclosed Wednesday that he'd made a call about Wooten. Colberg 
said he called Monegan several months ago after Todd Palin asked him about "the process" for 
when state troopers make death threats against the first family. 

"1 made an inquiry and was told by commissioner Monegan that there was a process in place and 
that it was handled and it was over. And 1 reported back to the first gentleman that there was 
nothing more that could be done," Colberg said. 

Palin said her husband also contacted Monegan about a threat made by Wooten but backed off 
when Monegan indicated he couldn't get into the matter. 

The family had alleged the threat in 2005, before Palin became governor. They said Wooten had 
told Palin's sister he would shoot their father if he got the sister a lawyer. 

Wooten denied saying anything like that. But a trooper investigation concluded he did, although it 
wasn't a crime because he didn't threaten the father directly. Wooten's actions did violate trooper 
policy, the investigator found. 

4803 http://www.adn.comitroopergateiv-printer/story/492964.html 9/19/2008 



Palin said she was meeting with the investigator hired by the Legislature, Steve Branchflower, on 
Wednesday and would turn over everything gathered as part of the attorney general's inquiry. The 
Bailey phone call was the only one that Palin singled out as being wrong. Assistant Attorney 
General Mike Barnhill said all the calls from then-chief of staff Tibbles, who is now running Sen. Ted 
Stevens' re-election campaign, regarding Wooten looked to be appropriate. 

"It's absolutely appropriate that a chief of staff was checking on staff issues and personnel, policy 
and procedure," Palin said. 

Palin said no one from the Department of Public Safety -- including Monegan before his firing -­
had complained they felt pressured regarding Wooten. 

KOPP'S SEVERANCE PACKAGE 

Colberg also disclosed Wednesday that Chuck Kopp, who Palin had appointed to replace Monegan 
as public safety commissioner, received a $10,000 state severance package after he resigned 
following just two weeks on the job. 

It was in light of the fact that he left a comfortable 19-year career on the Kenai Peninsula and took 
a job that lasted less than two weeks," Colberg said. 

Kopp, the former Kenai chief of police, resigned July 25 following disclosure of a 2005 sexual 
harassment complaint and letter of reprimand against him. 

Monegan said in a Wednesday interview that he didn't get any severance package from the state. 

WHY PALIN FIRED MONEGAN 

Monegan was a Palin appointee, and she had a right to fire him for any reason. She's previously 
refused to say exactly why she got rid of him, but laid out several reasons Wednesday, saying 
she's decided to talk about it because Monegan is. 

Palin said he wasn't doing enough to fill state trooper vacancies and battle alcohol abuse issues. 
She said he "did not turn out to be a team player on budgeting issues." 

Palin said it's fine to have debates during cabinet meetings over the budget but Monegan went 
further and indicated to legislators she wasn't proposing enough spending. Palin's acting chief of 
staff, Mike Nizich, said Monegan asked legislators for spending that hadn't been authorized by the 
governor. 

"The response he got was don't come to us and ask for more money when you cannot fill the 56 or 
58 trooper positions that were vacant," Nizich said. "So he was making a pitch for additional 
funding when he COUldn't even fill what he currently had available to him." 

Monegan questioned that but declined to comment further, saying he's already started talking to 
the special investigator hired by the Legislature to look into his firing. 

Find Sean Cockerham online at adn.com/contact/scockerham or call him at 257-4344. 
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Question 
Should Wooten be a trooper? Let's have an 
independent look 
Published: July 22no, 2008 11:10 PM 
Last Modified: July 22nd, 2008 02:52 AM 

That's a question Alaskans are asking after learning of trooper 
Mike Wooten's suspension in 2006 for Illegally shooting a 
moose, giving his stepson a jolt with his state-issued Taser and 

More Opinion stories» 

Question 
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taking free money 

Time to vote 

Investigate 

Begich bade Chief Monegan fond farewell 
from dty post 

drinking beer during the operation of a marked Alaska State Trooper patrol vehicle. For those 
offenses, substantiated by a trooper investigation, he received a lO-day suspension, later cut to 
five days. 

Story tools 
Comments 
E-m~1I a friend 

"lot 

The disciplinary letter, issued nine months before Gov. Palin took office, 
painted a harsh picture of trooper Wooten. 

Oi99 this 

It cited ~a significant pattern of judgment failures" and "a course of 
conduct totally at odds with the ethics of our profession." 

Seed Newsvine 
Send link via AIM 

laHY~1 

"Your unacceptable conduct appeC'lrs to have continued and even 
escalated." 

Yahool BlSZZ Gov. Sarah Palin and her family have also accused the trooper of 

Font size: A I A I A threatening her and her family. He's stili In a bitter custody battle with 
the governor's sister. The troopers found that most of the allegations 
from Gov. Palin's family and friends -- which Induded verbal and 

physical abuse, intimidation, steroid use, irresponsible drinking, threats of physical violence and 
suggestions that he misused his position as a trooper -- were unfounded or unsustained by the 
evidence. 

Should he have been fired? 

The Alaska State Troopers didn't think so. They did their own Investigation and concluded 
suspension sufficed, along with a warning that the suspension was Wooten's "last chance. ~ 

That investigation doesn't necessarily inspire total 
public confidence. The Initial work was done by 
administrative Investigator Sgt. Ron Wall. He 
dismissed two witnesses' report that Wooten was 
drinking during the operation of a marked trooper car 
as unfounded, but he didn't tape-record the 
interviews. Julia Grimes, then director of the troopers, 
re-interviewed the witnesses, found them credible and 
included the incident in her disciplinary report. 

ADVERTISEMENT 

It's unclear whether troopers Investigated a report 
that Wooten was dismissed from his post as an 
assistant football coach at Wasilla High School 
because of a profane outburst, directed at his niece, 
on school grounds. If he was not fit to coach youths, 
you'd have to wonder if he's also fit to carry a gun and 
use deadly force on behalf of the public. 

alaskacareerbuilder~om I 
Trooper Wooten has his defenders. 

Trooper Rob Cox is a l7-year A5T veteran and president of the troopers' union. He's a friend of 
Wooten and has worked with him in the field, and said he had no question about going into any 
situation with Wooten. He said he'd count on him to do his job, cover his partner and protect the 
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Both Cox and trooper union executive director John Cyr paint a picture of Wooten that contradicts 
Gov. Palin, her family and others. Where the Palin family sees a dangerous, abUSive man in a 
position of 'power, Cyr and Cox see what Cox called a trooper who is "gentlemanly, calm, 
confident. ~ Guilty of some bad judgment, but a good trooper. 

One the one side, you have a family rallying around a member in the middle of a messy divorce. 
On the other side, you have union officials defending one of their ranks. 

The only third-party investigation Into these conflicting claims was done by fellow troopers. That 
investigation found enough evidence to Impose a stiff sanction, but not enough to fire him. 

There's plenty of ground here for an Independent investigation. it wouldn't be the first time a law 
enforcement agency went easy on its own. 

Lawmakers appear ready to hire an independent investigator to examine the firing of Public Safety 
Commissioner Walt Monegan and the actions of Gov. Palin, family members and staffers and 
whether they pressured Monegan to fire Wooten. 

An independent investigator should look at the troopers' review of Wooten as well. Alaskans need 
to know if an incurable bad apple is still in the ranks -- and if the troopers need more authority to 
fire those who are unfit. 

There's a lot riding on this -- public faith in the Integrity of the govemor and the Alaska State 
Troopers. Did the governor abuse her position? Is Wooten fit to be a trooper? Is It too hard for the 
troopers to dismiss troublesome officers from their ranks? 

PubliC interest trumps confidentiality here. It's time for transparency all the way around -- the kind 
that independent investigators can demand. 

BonOM LINE: An independent investigator should look at the Wooten case. 

Cowdery 

A step in the right direction 

Who was head of the council that will be responsible for a possible Investigation of the governor's 

actions? 

Oops: Sen. John Cowdery of Anchorage, who was indicted earlier this month on federal corruption 

charges. 

He was chairman of the Senate-House Legislative Council until he resigned from the job Monday. 

Cowdery is in poor health besIdes being under Indictment. He cited hIs health when he relinquished 
the position, 

Whatever the reason, he made the right choice for the state when he decided this week to step 
down as council chairman. 

The council conducts the business of the legislature between sessions, and the chairman will direct 
an investigation of the governor's actIons regarding the Public Safety Department, if there is such 
an InvestIgation. 

Cowdery is accused of bribery and conspiracy for scheming with Veco Corp. exeaJtlves to buy the 
vote of another senator on oil tax legislation. 

While he has yet to be tried, it's already clear that his ethical compass Is off base. 

Cowdery has no business contlnuing to serve in the legislature, much less as chairman of a 
committee witn subpoena powers. 

BOTTOM UNE: Sen. Cowdery's resignation as chair of the Legislative Council is the right move. 
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Welcome senator_kim_elton. If this is not you, please log out and log in again. 
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6 Wednesday. July 23, 2008 -1:19am 1 black33 

Huh? 

"It's unclear whether troopers investigated a report that Wooten was dismissed from his post as 
an assistant football coach at Wasilla High School because of a profane outburst, directed at his 
niece, on school grounds. If he was not fit to coach youths, you'd have to wonder jf he's also fit to 

. carry a gun and use deadly force on behalf of the public. "Where did this one come from? What 
was th ... 

read more 

5 Wec:!nesday, July 23, 2008· 7:10am I nomekld 

Investigation 
Even if their is an investigation, nothing can be done, since Wooten was already punished. You 
can't punish a person and then 2-3 years down the road say "we relooked at his and you are now 
fired". He would be able to sue his employers (the State). Maybe we'd better keep the $500 
million that they are planning to give Transalaska, just In case. 

4 Wednesday. July 23, 2008· 8:11am I ArtChance 
And who's doing the investigation? 

I can count on my fingers the people In Alaska who could wend their way through the disciplinary 
processes under the PSEA contract with any confidence, and all of them are present or former 
employees of either the State or PSEA. Going Outside won't help because each state's laws and 
bargaining environments are unique, and you'll quickly find that Alaska's pollee discipline Is 
generally more strlc .. , 

read more 

3 Wednesday. July 23, 2008 - 5:02am Ilstrm 

I agree 
Trooper Wooten's behavior should be reviewed independently. The following needs to be 
determined: can the Troopers police their own; Can they investigate their own: Do they have the 
authority to get rid of unworthy candidates; Do they have the resources to retain worthy 
candidates; and, Does Trooper Wooten behave differently with men vs women. 

2 Wednesday, July 23, 2008 - 4:19am I sissyboy 
Yihere are the charges? 

The Princess knew that a crime had been committed (llfeagal Moose kill), yet she choses not to 
make law enforcement aware of it until It can help her sisters divorce. Nice set of Ethics you have 
there Sarah. Since she has admitted to this in writing, why has she and the others involved not 
been charged?When are people going to wake up?Mat-Mald debacle, the implosion of the DOC, 
now this me .,. 

read mor-e 

1 Wednesday. July 23, 2008 -12:35am I JULY 

BO"ITOM UNE: ABUSE OF POWER! 

I have three simple questlons:Who signed the moose tag?Who cleaned the moose?Who ate the 
moose? 
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W"m', >'th,,, Scrapes May Undercut Pledge to End Old Politics 

Timothy J. Burger and Tony Hopfinger 

Sept II (Bloomberg) - 10Jm McCain) 
choice of Sarah Palin as his running mate 
sent a signal that he would end business as 
usual and cronyism in government. Her 1 
record shows the Alaska governor engaged i 
in some of the same practices she and 
McCain now condemn. 

Palin's office approved a state job for a 
friend and campaign aide with whom she 
shared a land investment, financial records 

and interviews over the past two weeks show. She hired a former lobbyist for a 
pipeline company to help oversee a multibillion-dollar deal with that same 
company. 

She named a police chief accus~ of harassment to head the state police. And 
she sent campaign e-mails on her city hall account while serving as mayor of 
WQ.silla - conduct for which she later turned in an oil commissioner on ethics 
charges. 

These incidents raise ., some serious questions about her judgment and serious 
questions about her standards of ethics in public service." said .lame;; Thurber, 
director of American University's C,cn)'er. fo~.Congressjollal and Presidentia.1 
Siudies in Washington. Suggesting a real estate investment partner for ajob 
"may be acceptable in Alaska; it would not be acceptable in Washington, 
D.C., a place whose nonns she wants to change." 

Bloomberg Palin defeated an incumbent governor, a fellow Republican, in 2006 charging 
Pod"asts that her party's old guard had committed ethical lapses and become too cozy 

• Bloomberg Press with special interests, including oil companies. A central theme in this year's 
presidential campaign has been that Palin's record demonstrates the change a 
McCain administration would bring to Washington. 

Recent statements by the governor may erode that claim. In her acceptance 
speech last week, she suggested that she opposed the infamous" Bridge to 
Nowhere," a $223 million earmark for a bridge to an island where only 53 
people lived. 

For It, Against It 

When Palin, 44, campaigned for governor, however, she said she was in favor 
of the bridge. In 2007, she canceled the project in the face of national outrage. 
The state never returned the money allocated by the federal government, with 
some ofrhe funds going toward other state and local projects. 

And as mayor of Wasilla, ajob she held for six years until 2002, Palin hired 
lobbyists to get federal funding for local projects. Wasilla secured $27 million 
in eannarks for the town of about 9,000 that included a rail project and a youth 
center. 

Shortly after she was elected governor, Palin's office signed off on hiring 
Deborah Richter - who attended college for a year then worked in 
bookkeeping and finance jobs - as director of a d jvisiun that distributes 
dividends to Alaskans from the state's oil-wealth savings account. 

Richter, who said she's known Palin for 13 years, was Palin's gubernatorial 
campaign treasurer and ran her inaugural committee. 
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Sharing an Investment ' 

The Richters and Palins also shared an investment: 30 acres of rural property 
near a lake in Petersville. Alaska .. worth $47,300, according to Matanuska~ 
Susitna Borough data. 

"It sounds like a patronage deal for someone who ran your campaign; that's 
pretty nonnal," said Bill Ruzenberg, executive director of the (:"enter for Public 
Integrity in Washington. "What's not nonnal is that they have business 
dealings together." 

No evidence has emerged to suggest that laws were broken in the appointment, 
and Richter said she "didn't go in there with any promises from the governor 
or the chief of staff or anybody. I turned in my resume" to the governor's 
transition team "and I didn't know if anyone was going to call me." 

"She was qualified," said Pat Galvin, commissioner of the Department of 
Revenue and Richter'S boss. Galvin said he also interviewed other people for 
the job and that Richter has done well. He said Pa1in's office approved his 
selection of Richter. 

Not Palin's Decision 

Palin's gubernatorial spokesman, Willi;u:n McAllister, said tbe decision to hire 
Richter was Galvin's. "I have no knowledge of land ownership or college 
degrees," he said. 

Deborah Richter gave up her share of the property last September in a divorce 
settlement that followed an affair with Palin's legislative director, John Bitney. 
Bitney and Richter both acknowledged the affair in interviews. Bitney said 
Palin fired him over it; Richter is still on the job. They are now married. 

Last month, Palin signed a law granting TtansCanada Corp., Canada's largest 
pipeline company, an exclusive state license and up to $500 million in 
subsidies to proceed with work on a $27 billion pipeline, which would carry 
natural gas from Alaska to other U.S. markets. 

Once a Lobbyist 

Marty. Rl!therfp.nl~ the chief coordinator behind Pa1in's pipeline effort, once 
worked as an Alaska lobbyist for a TransCanada pipeline subsidiary, according 
to state records. Rutherford, deputy commissioner at the Alaska Department of 
Natural Resources, earned $40,200 as a lobbyist for 10 months in 2003 
working for Foothills, the subsidiary. 

Rutherford said in an interview that she only did consulting work for the 
company, including reviewing natural gas legislation. She said the work had no 
bearing on her future job as coordinator ofPa1in's pipeline team. 

"I intended to leave state government when I went to Jade North, but as time 
went on I realized my heart was in government," she said, referring to the fmn 
she briefly worked for. 

Palin told the Anchorage Daily News last December that Rutherford's work 
with Foothills wasn't a conflict because it had been five years earlier. 

Trooper Investigation 

The governor already has triggered an investigation by the Alaska legislature 
into whether she fired the state commissioner of public safety, Walt Monegan, 
tor not removing a state trooper involved in a contentious divorce from Palin's 
sister. 

Palin has denied exerting any pressure on Monegan and said she dismissed him 
because she wanted to take the department in a new direction. 

Since McCain picked Palin, seven Palin aides have declined to be interviewed 
on the matter by an investigator hired by the Alaska legislature, according to 
the House and Senate Judiciary committees. 

Earlier this year, Palin found herself apologizing for her handling of 
Monegan's replacement. About six weeks before she learned McCain wanted 
her to be his vice president, she named Kenai. Alaska. police chief Charles 
Kopp to replace Monegan. 

On July 25, two weeks after being appointed, Kopp re:.igncd amid scrutiny 
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over a 2005 sexual-harassment complaint against him while he was chief in 
Kenai. The complaint resulted in a letter of reprimand from the city, which 
Palin told reporters she never knew about and had believed that the allegations 
were unsubstantiated, according to the Anchorage Daily News. 

Not a Harasser 

In a July press conference, Kopp denied any harassment. "I've always done 
every job I've ever done with honor and integrity," he said. ''There is one thing 
I am not. I am not a sex harasser." Attempts to reach him were unsuccessful. 

Asked about these episodes in Palin's career, McCain campaign spokesman 
Tucker l10ullds lauded her reform efforts. Bounds said Palin has allowed the 
public to scrutinize state financial infonnation, "cut wasteful spending by a 
quarter ofa billion dollars just last year and ushered in landmark ethics 
legislation." 

The moment that crystallized her image as a refonner came when she turned in 
state Republican chairman Randy Ruedrich after discovering he was using his 
state e-mail account to conduct party business, 

Palin and Ruedrich were serving together as commissioners on the Alaska Oil 
and Gas,c.onserva,tiOl) ,ComOli::;sio.n, a state regulatory agency, at the time. 
Ruedrich resigned from the commission in November 2003, and was later 
fined $12,000, according to a 2004 ,article in the Anchorage Daily News. 

In 2006, Palin found herself asking forgiveness for a similar offense from her 
past, according to a July 28, 2006, article in the Anchorage Daily News. She 
had sent campaign e- mails from her Wasilla mayor's office in 2002, when she 
made an unsuccessful run for lieutenant governor. 

"For any mistakes like that (were) made, I apologize," Patin said of the e-mail 
controversy in July 2006, according to the Anchorage Daily News. 

For Related News: For news on the election: STNI ELEC2008 <GO> For 
news on McCain: BIO JOHN S MCCAIN <GO> For news on Palin: BIO 
SARAH LOUISE PALIN <GO> 
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.NEWS 

McCain Ally in Alaska Criticizes Troopergate 
Investigation 

Calls For Removal of Probe's Director 

By MEGAN CHUCHMACH 

Sept. 6, 2008-

On the same day Alaska state Sen. Hollis French announced he would speed up the investigation into 
whether Gov. Sarah Palin abused her power by firing a public safety commissioner, a top ally of Sen. 
John McCain in the Alaskan House called to unseat French as the head of the commission. 

Representative John Coghill of North Pole, Alaska, said French, a Democrat, is "steering the direction of 
the investigation, its conclusion, and its timing in a manner that will have maximum partisan political 
impact on the national and state elections." 

Coghill, a longtime McCain backer, said the McCain camp knew of his letter before it was sent to the 
legislative council (aides were "generally supportive," he said) and reiterated his support of the McCain­
Palin ticket. 

"I actually called them when Palin got picked and said, 'Hey, I'm your boy now," said Coghill. "1 want to 
help them as much as I can now, but this is totally different from that." 

Reached by phone in the North Pole Friday afternoon, Coghill accused French of stepping out of bounds 
by making what he said were politically-fueled comments. 

Coghill cited French's recent interview with ABCNews.com, in which the senator said the report was 
going to be an "October surprise" and would "likely be damaging to the administration," as an example 
of what he considers to be the senator's bias. 

"When we decided to look into this issue, everybody on the committee, including the chairman, agreed 
that we need to be an arms-length away from this," said Coghill, "and it's just ended up in the political 
arena because of Sen. French." 

When asked about his involvement with McCain aides now, Coghill said he isn't working on the 
presidential campaign but plans on putting out a yard sign and passing out bumper stickers to help, even 
though, he said, his political support should not be confused with his pushing for French to step down. 

"I will do whatever 1 can to help them, believe me," Coghill said. "I'm trying to separate this issue from 
that." 

His call came the same day French announced that the investigation's findings will be delivered nearly 
three weeks early to avoid being too close to election day and that the governor will not be subpoenaed, 
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a move Coghill said was a coordinated effort. He wanted the issues to be presented equally, he said, and 
had to rush to get his letter ready since he knew French was slated to make his announcement Friday 
morrung. 

"1 wanted to make sure that I was bringing this issue up," Coghill said, adding that he wanted the 
messages to be presented together. 

Coghill and French spoke Thursday, and French was aware that the letter was to be released, according 
to both men. But French said he has no plans to step down and said he'll attend a house and senate 
judiciary meeting Sept. 12 where the council will consider issuing subpoenas to witnesses who have 
cancelled depositions. 

"The thing to keep in mind is that I'm not the investigator, Steve Branchflower is," French said, referring 
to the retired state prosecutor who is the lead investigator in the case. "He's working independently of 
me and everybody else. He's going to gather the facts, prepare a report, release the report and, 
ultimately, it will be him that defends the report." 

The investigation began in July, months before it was announced that Palin would be the GOP vice 
presidential candidate. 

Last week, the commissioner whose firing prompted the probe told ABC News that he was dismissed 
because he refused to fire the governor's former brother-in-law, a state trooper. 

"1 think that my unwillingness to take special action against her former brother-in-law was not well 
received," Walt Monegan said. The trooper, Mike Wooten, had gone through a messy custody battle 
with Palin's sister. 

Palin has denied any wrongdoing and has retained private lawyers to represent her in the matter. She has 
said she dismissed Monegan over an honest disagreement over budget priorities. 

Copyright © 2008 ABC News Internet Ventures 
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An Anchoragejudge three years ago warned ~ Palin and members ofher 

family to stop "di5paraging~ the reputation of Alaska State Tr~oper Mie!!!~ 

~~en, who at the time was undergoing a bitter separation and divorce from 

Palin's sister Molly. 

Allegations that Palin, her husband Todd, and at least one top gubernatorial 

aide continued to vilify Wooten-after Palin became Alaska's governor and 
Gel and Stlare 

pressured state p..Qli.~ officials to take action against him-are at the center of 

"Troopergate," a political and ethical controversywbich has embroiled Palin's administnrtionand is 

currently the subject of an official inquily by a special investigator hired by the state legislature. 

Court records obtained by NEWSWEEK show that during the course of divorce hearings three years 

ago, Judge J ahn Suddock heard testimony from an official of the Alaska State Troopers' union about 

how Sarah Palin-then a private citizen-and members of her family, including her father and 

daughter, lodged up to a dozen complaints against Wooten with the state police. The union official told 

the judge that he had nev'er before been asked to appear as a divotte-<:aSe witness, that the union 

believed family complaints against Wooten were "not job-related, ~ and that Wooten .... '3S being 

"harassed" by Palin and other family members.. 

Court documents showtbat Judge Suddock was disturbed by the alleged attacks by Palin and her 

family members on Wooten's behavior and character. "Disparaging ""ill not be tolerated-it is a fonn 
of child abuse," the judge told a settlement hearing in October 20050 according to typed. notes of the 

proceedings. The judge added: "Relatives cannot disparage either, If occurs [sic} theparent needs to set 

boundaries for their relatives,· 

A spOkespersOl"l forthe law firm that represented Palin's sister, now knO,,",ll as Molly Hackett,. said 
Hackett's lawyer would ha,'e no comment because custody issues are still in litigation. Other ia",'yers 

representing Sarah Palin in connection with the state legislative imoestigation-which is examining 
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whether she abused her powers as governor in 

b)ing to have Wooten fired or disciplined-had 

no immediate comment. Palin's official 

gubernatorial spokeswoman did not respond to 

e-mails and a phone message requesting 

comment, 

Wooten's lav."Yer also did not respond to 

messages requesting comment. John Gyr. 

executive director of the State Troopers union, 

who testified at the divorce hearing and is acting 

as Wooten's spokesman, said Wooten has 

8\'Oided giving media interviews because he 

wants to avoid criticizing his former relatives (to 

date. Wooten has granted just one interview, to CNN). 

As the divorce case dragged on, the judge's concern about family ~disparagement" appeared to deepen. 

In an order signed Jan. 31, 2006, which granted Palin's sister and Wooten a final divorce decree, Judge 

Suddock continued to express concern about attacks by Palin's family on Wooten. The judge even 

threatened to curb Palin's sister's child custody rights if family criticism of Wooten continued, 

In monitoring how ajoint-custody arrangement worked out, the judge said in his order that he would 

pay particular attention to problems noted by a "custody investigator," specifically "the dispaIa.gement 

of the father [Wooten] by the mother [Molly Hackett, Sarah Palin's sister] and her family members," 
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Alaska's Family Feud 
Meddlesome Sarah Palin does not come off well. 

Monday, October 13, 2008; Page A20 

IN THE scheme of things - that is to say, in the larger 
context of a fmancial meltdown -- the special counsel's 
report concluding that S~@ .. 'p'~JiQ, engaged in an 
Wlethical abuse of power in trying to have her former 
brother-in-law fired as an Alaska state trooper is a 
relatively minor event. But the report nonetheless offers 
a revealing and relevant portrait of the governor. It 
shows her and her husband pursuing a personal vendetta 
against the trooper, Mike Wooten, despite repeated 
warnings that they were impermissibly intruding into 
internal -- and already concluded -- disciplinary issues. 
Likewise. Ms. Palin's decision to repudiate her earlier 
pledge to cooperate fully with the inquiry does not offer 
assurance about how she would conduct herself as vice 
president The ~Qjjn-Palin campaign's response to the 
inquiry has been internally contradictory -­
simultaneously assailing the investigation as a partisan 
witch hunt and mischaraCterizing as vindication the 
report's finding that Ms. Palin was within her rights as 
governor to remove the commissioner who had refused 
to act against her fonner brother-in-law. 
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The amount of attention that the newly 
elected governor, her husband and her 
subordinates -- her personnel director, 
attorney general and chief of staff, 
among others -- devoted to getting Mr. 
Wooten fired was extraordinary. Within 
a few weeks afMs. Palin's inauguration, 
her newly installed public safety 

1/ /1 
commissioner, .~Y'!l~rJ::..1_0.D~1ID.. was 
summoned to a meeting with the 
governor's husband, ·[QQ4.J:~tin. at 
which the "First Gentleman" pressed 
Mr. Monegan to reexamine the already 
concluded disciplinary case against Mr. 
Wooten. The governor herself called 
Mr. Monegan, e-mailed him and met 
with him in person to discuss her 

unhappiness with Mr. Wooten's continuation on the force. Equally extraordinary was the 
Palins' persistence in the face of warnings that their intervention could run afoul of personnel 
rules and risked creating precisely the kind of public uproar that ensued. 

Ms. Palin's refusal to cooperate with investigator Stephen Branchflower reflects poorly on 
her. So, too, does Ms. Palin's mischaracterization of the report as finding that there was "no 
unlawful or unethical activity on my partn and "no abuse of authority at all in trying to get 
Officer Wooten fired." In fact, Mr. Branchflower concluded that Ms. Palin "knowingly 
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subordinates in order to advance a personal agenda, to wit: to get Trooper Michael Wooten 
fired." It's unfortunate that Ms. Palin does not understand -- or chooses not to acknowledge --
the seriousness of the mess she helped create . 
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Monegan lawyer responds 
to Petumenos report 
Posted by Alaska_Politics 
Posted: November 11, 2008 - 3:53 pm 

Comments (44) I if' Recommend (2) 

After the Dally News ran this editorial on investigator nm 
Petumenos' less·than-convlncing exoneration of Sarah Palin In 
Troopergate, we received this further critique of the report 
from Walt Monegan's lawyer, Jeff Feldman. 

•• Matt Zencey, editorial page editor 

FROM JEFF FELDMAN: 

A dose reading of the report issued by the Investigator hired 
by the Alaska Personnel Board reveals a variety of errors and 
weaknesses. Some examples: 

(1) The investigator's report omits discussion of and 
disregards substantial evidence, including multiple Instances 
in which evidence seriously conflicted with statements made 
by the Govemor (see discussion below) 

(2) The investigator's report misapprehends the applicable 
law, and suggests that the relevant provision In the ethics 
statutes does not mean what, on Its face, it says 

(3) The investigator's report addresses only the direct 
evidence (and, at that, only some of the direct ~vldence). The 
report ignores Critical Circumstantial evidence. The law 
accords circumstantial evidence the same weight as direct 
evidence, so the absence of any analysis of the circumstantial 
evidence reflects a significant omission and weakness In the 
report. For example, the report ignores the number, 
sequence, timing, and content of communicatIons by the 
Governor, her husband, her staff, and her cabinet officers to 
former Commissioner Monegan and others at the Oepartment 
of PubliC Safety. But the fact that: 
* Eight different individuals 

* All of whom either were, worked for, or were related to the 
Governor 

* Contacted Former Commissioner Manegan or other officials 
at the Department of Public Safety 

* To complain about the fact that Trooper Wooten was still 
employed as a trooper 

* More than three dozen times 

* Over an 18 month period 

* Frequent!y ustng the same words and relating the same 
stories and events 

* And some of whom stated that they were speaking on 
behalf of the Governor 

would reasonably permit an inference that the Governor knew 
of and/or directed their activities, notwithstanding assertions 
to the contrary by the Governor and her staff. 

It Is possible that a neutral fact·flnder would find the denials 
by the Governor and others (the direct evidence) to be the 
most persuasive evidence on this point. But it's also possible 
(and some might say, much more likely) that a neutral fact· 
finder would conclude that the denials are contradicted and 
outweighed by the inference that reasonably can be drawn 
from the ciroJmstantial evidence that the Govemor knew of 
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and lor directed the various communications to CommIssioner 
Monegan by her staff and husband. On that basis alone, there 
was more than sufficient evidence for a finding of probable 
cause. 

(4) The investigator's report leaves important dots 
unconnected by failing to consider the evidence as a whole 
and by mIsapplying the legal standard of ~probable 
cause" (see above). ConSider the follOwing Illustration: The 
fact that an individual has a one-way tIcket from Bogata to 
Miami might not be deemed, In Itself, suspiCious. Nor the fact 
that the individual was traveling alone. Nor that he carried no 
baggage. Nor that he went to the bathroom ·on the plane 
every hour. Nor that he was sniffling a lot and had some odd 
white power on his pants. Nor that he was perspiring and 
shifting in his seat and looking around a lot, But, taken In the 
aggregate, a person reasonably could conclude that those 
circumstances combined to estabJlsh probable cause to 
believe that the individual was engaged In criminal behavior. 
The report by the Personnel Board's Investigator suffers the 
weakness of looking at the evidence In Isolation and, as a 
result, of falling to see the broader picture. 

(5) Consider one example of how the investigator's report 
misapprehended the evidence and failed to address obvious 
conflicts between the Governor's testimony and other 
available and credible evidence: 

Former Commissioner Monegan testIfied that the Governor 
called him in January 2007 to talk about Trooper Wooten. 
Governor Palin denied that the conversation occurred. Both 
Individuals testified under oath. The existence of the two 
conflicting statements, alone, normally would suffice for a 
finding of probable cause, with the final determination as to 
which version was most credible to be by a neutral fact-finder 
made at a formal hearing. But there was additional evidence 
available on this issue, beyond the two sworn s.tatements by 
Governor Palin and Commissioner Monegan, 

In the last paragraph on page 31 of the report, the 
investigator for the Personnel Board accepts at face value the 
Governor's dalm that the call to Commissioner Monegan 
never occurred; the investigator points to Todd Palin's 
testimony (also taken at face value) as confirming the fact 
that Mr. Palin had never talked to the Governor about his 
meeting with Commissioner Monegan. The investigator's 
report states: 
"Governor Palin, in any event, has testified under oath that 
she was unaware that Todd Palin made these early 2007 
inquires to Commissioner Monegan. Todd Palin confirmed that 
he did not discuss either the Monegan meeting or 
Commissioner Monegan's Follow up call with the Governor at 
any time until the matter became the subject of scrutiny in 
2008." 

But in making this finding, the Investigator's report ignores an 
e-mail that the Governor sent to Former Commissioner 
Monegan on February 7, 2007, shortly after the date of the 
disputed phone call. In her February 7 e-mail, the Governor 
expressed her concern about the Wooten situation in terms 
that unequivocally establish: (1) the Governor's knowledge 
that Commissioner Monegan already knew of her own 
concerns, and (2) the Governor's knowledge that Todd Palin 
had already directly informed Commissioner Mo,negan of her 
family's concerns. The Governor's February 7 email states: 
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"Just my opinion· I know you know I've experienced a lot of frustration with this Issue. I know Todd's 
even expressed to you a lot of concern about our family's safety after this trooper threatened to kill a 
family member - ... " 

If the January phone call never occurred (as the Governor claimed in her depOSition testimony), how did 
the Governor know on February 7 (when she sent her email) that Commissioner Monegan already knew 
of her frustration? And if the GovernOr truly was unaware of any contacts between Commissioner 
Monegan and Todd Palin, how could she claim to know that Mr. Palin had expressed the family's concern 
to CommiSSioner Monegan? 

Even though the e-mail seriously undermines the Governor's denial of the January phone call and 
directly refutes her claim that she knew nothing of Todd Palin's communications with Former 
Commissioner Monegan, the report by the Personnel Board's investigator all but ignores the e-mail's 
contents. This omission and others like It raise a question whether the report reflects a careful and 
critical examination of all availab[e eVidence designed to discover the truth or merely a hasty review 
aimed at meeting an electlon-eve deadline. 

(6) An example of another conflict left unaddressed by the investigator'S report: The Governor claimed 
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at one point that Todd Palin complained to her so frequently about the handling of the Wooten matter 
thi!lt she had to tell him to stop_ How does that square with the contention in her deposition testimony 
that she was completely unaware of Mr. Palin's actIvities? 

(7) An example of another conflict left unaddressed by the Investigator's report: At page 13, the report 
states that the Palins met with representatives ·of the Alaska State Troopers in November of 2006, 
shortly after the Govemor's election, and expressed their concern that Trooper Wooten presented a 
"security threat.~ The Personnel Soard's investigator apparently accepted their statements about this 
discussion as true, without any acknowledgement or consideration of the substantial evidence to the 
contrary. 

At page 44 of his report, Mr. Branchflower (the investigator for the Alaska legislative Council) described 
the sworn testimony of Gary Wheeler, a witness who should possess substantial credibility by virtue of 
his position and longevity as an state trooper since 1981 assigned to protect to Govemor of Alaska. No 
one has suggested that Mr. Wheeler has any motive or bias in connection with this matter. Mr. Wheeler 
recalled the November 2006 meeting the Palin's described, but he recalled It quite differently. Mr. 
Wheeler stated that he asked the PaUns "whether they perceived any threats from any individual or were 
afraid of any individual" and that he received a negative response. Oddly, the Personnel Board's 
investigator did not interview Mr. Wheeler, himself. While the report states that the Personal Board's 
Investigator carefully considered ail of the testimony that Mr. Branchflower gathered and made avaUable 
to the Personnel Board, the omissIon of this significant conflict in the evidence and the absence of 
reference to Mr. Wheeler's testimony strongly suggests the contrary. 

(8) The Personnel Board's Investigator criticized Mr. Branchflower for not interviewing certain witnesses, 
most notably the Pallns. Putting aside for a moment the obvious observation that the only reason Mr. 
Branchflower did not talk to the Palins is because they refused to make themselves available to him, the 
criticism is misplaced because the personnel Board's investigator also failed to talk with a number of 
critical Individuals -- including Audie Holloway and John Glass of the Alaska Department of PublIC Safety, 
both of whom were critical fact witnesses. Some individuals who were not contacted by the Personnel 
Board's investigator were direct recipients of communications about Trooper Wooten from the Governor 
or her husband and would have contradicted testimony provided by the Pallns and relied on by the 
Personnel Board's investigator. John Glass, for example, testified that he told Todd Palin that Trooper 
Wooten had already been penalized for his actions (Branchflower Report, page 63]. But the Personnel 
Board's Report states that Todd Palin claimed that "he did not leam from anyone" that there was any 
consequence of significance Imposed on Wooten, and the Report omits entirely that there was credible 
sworn testimony that directly contradicted that claim. 

In light of these and other errors and omissions, there is substantial reason to Question the conclusions 
drawn by the Personnel Board's Report. 

Proxy cannot 
This could be caused by a misc( 

Ple"ue c:opy technlc:al detailS from Q_Q.Uo:mQfJl.~g~ into 

Yourcu 

The HOST you were ~lni 
/ ;:'f 

Your request was categort;i 
Please copy technical details from !;!~ 

8y submitting your comment, you are agreeing 10 adn.com's lISe.: OIgreement. 

Message to users on the new commenting solutlon 

Edit your profile and avatar .. 

Comments: IiiI 50 Showing: N~w~.fj.~~. .~-

mooseluver 
wrote on 11/13/200809:09:15 AM: 

http://conununity.adn.com/adn/node/134330 1111312008 



,-

4820 

Palin Offered Cooperation with Investigation - MediaJPress Release Ouotes 

Lawmakers seek outside inquiry ofMonegan firing - KTUU-TV July 18.2008: 

Some lawmakers are asking for more answers to the reasons Palin had for firing 
Monegan. Palin, in Wasilla for the Governor's Picnic, said she would not fight 
such an effort to look into this matter by an independent investigator. 

"We would never prohibit, or be less than enthusiastic about any kind of 
investigation. Let's deal in the facts, and you do that via investigation," Palin 
said. 

Senate will look into Monegan firing - KTUU-TV July 19.2008: 

While the governor said there is no need for an investigation from an outside 
investigator, she said she will answer any questions from lawmakers, media and 
the public. 

Public Sa(ety already headed in 'new direction . • some say - Anchorage Daily News -
July 22. 2008: 

The governor denies any wrongdoing, and says she welcomes any questions on 
the matter. 

Palin under fire Legislature appears poised to appoint investigator -Aftermath of 
Monegan Dismissal. Anchorage Daily News - July 22. 2008: 

"I've said all along, hold me accountable," Palin told reporters in Juneau. "And 
I'm telling the truth when I say there was never pressure put on Commissioner 
Monegan." 

Lawmakers move to investigate Monegan ouster. KTUU-TV -July 24, 2008: 

The governor says she welcomes the investigation. "I have absolutely nothing to 
hide and am happy to answer any questions," she said. "I'm happy to answer any 
questions between now and when they do conduct an investigation also." 

Gov. Palin said last weekend that she did not think an independent investigator 
was needed. "That being the route that they choose, then so be it," she said. "I'm 
happy to comply, to cooperate. I have absolutely nothing to hide. No problem 
with an independent investigation." 
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Hired help will probe Monegan dismissal- $100.000: Legislators vote to have 
independent investigator look into controversial firing - Anchorage Daily News­
July 29. 2008: 

"The governor has said all along that she will fully cooperate with an 
investigation and her staff will cooperate as well," Leighow said. 

Branch{lower to investigate in Monegan firing - KTUU-TV - August 1. 2008: 

"I've heard (Branchflower's) name, or course, over the years in Alaska," Palin 
said. "I know he's a prosecutor, probably a heavy duty prosecutor, and so that 
kind of puzzles us why we are going down that road when we are very, very open 
to answering any questions anybody has of me or administrators." 

PRESS RELEASE: GOVERNOR TO TURN OVER FINDINGS - Office o(the Governor­
August 13. 2008: 

Governor Palin has directed all her staff to cooperate fully with Branchflower. 

Palin administration cooperating with investigator - KTUU-TV - August 15. 2008: 

Lawmakers had wanted to know if Steve Branchflower needed them to issues 
subpoenas to require witnesses to talk to him about Gov. Sarah Palin's decision to fire 
Monegan and about the actions of her staffers. But State Sen. Hollis French says the 
meeting was cancelled because there's no need for subpoenas at this point. 

Palin aide Frank Bailey placed on administrative leave - KTUU-TV - August 19. 2008: 

"We figured, if there is an investigation going on with an unknown outcome - we 
don't know exactly what (special investigator) Mr. Branchflower is going to 
conclude - that Mr. Bailey just needed to step away from the situation, although 
be available to the investigator," [Palin spokesman] McAllister said. 

The governor's office also says that Bailey will cooperate fully with the 
investigation. 

Palin aide put on leave in firinf! {laD. BAILEY: Official who made all inquiring about 
trooper taken "out o(the mix. " - Anchorage Daily News - August 20. 2008: 

Spokeswoman Sharon Leighow said that with Bailey still a state employee, Palin 
"can direct him to assist Mr. Branchflower, thereby fulfilling her pledge to 
Alaskans to cooperate fully with the investigation." 
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Re: Governor Palin and Trooper Investigation - McCain Campaign Press Release -
August 30. 2008: 

Governor Palin is an open book on this - she did nothing wrong and has nothing 
to hide. As a reformer and a leader on ethics reform, she has been happy to 
cooperate fully in the inquiry of this matter. 

Attorney challenges Monegan firing inquiry Anchorage Daily News September 2. 
2008: 

He [Governor Palin's Lawyer Mr. Van Fiein] said the governor's office welcomes 
the inquiry and will cooperate. 

Palin has made repeated public statements that she'll cooperate, and that hasn't 
changed at this point, Van Flein says. 
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DICK MYLIUS, Acting Director 
Central Office 
Division of Mining, Land and Water 
Department of Natural Resources (DNR) 
Anchorage, Alasl;a 
POSITION STATEMENT: Responded to questions during discussion of 

HB 175. 

ACTION NARRATIVE 

CHAIR JAY RAHRAB called the House Judiciary Standing Comrnittee 

meeting to order at J.:.OB.:.Q5_PM. Representatives Coghill, 

Samuels, Lynn, Holmes, Dahlstrom, and Ra::"ras were present at the 

call to order. Representative Gruenbezg arrived as the meeting 

was ~n progress. Representative Stolt~e was also in attendance. 

"G.Q1'IFIRMAn.Q!LHf:.AAll'iG-.lS . .t 
~At_torpey_ General 

1:0.8:29 PM 

CHAIR ~S announced that the first order of business would be 
the consideration of the appointment of Talis Colberg to the 

position of Attorney General. 

REPRESENTATIVE COGHILL ast.ed Mr. Colberg whether he would be 
willing to draft a letter to the federal government asking it to 

address the issue of tribal status in Alaska. 

1:11:02 PM 

TALIS COLBERG, Appointee, Attorney General, indicated that he 

~/Ould draft such a letter but only if the governor asks him to 

do so, because that is her decision to make, not his. 

REPRESENTATIVE SAMUELS asked Mr. Colberg what his legal advice 

to the governor would be should she decide to pursue that issue. 

MR. COLBERG sa~d he would endeavor to provide the governor with 

the best legal advice available that would support her policy 

choices to the extent that they are consistent with the law. In 
response to a comment, he opined that it is not inconsistent to 

provide legal adv~ce to the governor and ';:0 the legislatUl:e on 

individual issues but still give deference to the person who 

appointed him. 

REPRESENTATIVE SAHl1ELS asked whether he should assume that any 

legal advice he receives from the Department of Law (DOLl will 

simply coincide with the governor's policies. 

MR. COLBERG opined that it would be wrong to assume that the 

attol:ney general will always say only what the governoI: wants to 

hear, and suggested that his advice to the governor concerninQ a 

university regent demonstrates that point. 

1:21:40 PM 

REPRESENTATIVE S~ruELS offered his understanding that in that 

situation, the governor had not publicly e~pressed a desire one 

way or the other, and surmised that. if the gmrernor does e:-:press 

an opinion publicly about a matter, then legislators would need 
to get separate counsel on that issue if they don't agree with 

her, because Mr. Colberg would si~~ly be promoting the 
9UV~L"OL··:; v.i. .... uuint. 

MR. COLBERG clarified that in the aforementioned situation, the 

governor only asked for his advice after she had already asked 

for the regent's resignation. In response to a question, he 

indicated that he still wishes to address the issues that arise 
between the Native and non~Native populations in Alaska. 

CHAIR RA."IRAS suggested that Hr. 
perspective to the job. He then 

about some of the disharmony that 

Colberg .... ill bring a flesh 

asked Mr. Colberg to speak 
exists in both the Fairbanks 

and A.~chorage district attorney offices - because he 
told that it stems [rom a moral~ problem rather 

has been 

than a 

corrpensation problem - what Mr. Colberg p€rceives as being so~e 

of the personnel issues, and what Mr. Colberg intends ~o do to 

resolve them. 
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The committee took an at~ease from 1:31 p.m. to 1:33 p.m. 

MR. COLBERG said that Richard Svohodny Chief Assistant 

Attorney General, Criminal Division would be looking into 
those issues for him. Mr. Colberg mentioned that Mr. Svobodny 
is currently in the Kenai office looking into why there is ~ 
disproportionate 
offices in rest 
comfortable with 
address members' 
offices. 

prosecution failure 

of th-a staLe. 
rate compared 

Mr. Colberg said 
to 

he 

the 

i, 

toft. Svobodny' s efforts to 

concerns about the Anchorage 
constructively 

and Fairbanks 

REPRESENTATIVE SAMUELS pointed out that in addition to having 

sufficient legal expertise, an attorney general must have the 
ability to manage the 2130 attorneys currently working for the 
DOL. He said that how the personnel issues pertaining to the 
two most recent previous directors of the Criminal Division have 
been handled gives him pause (and raises questions regarding] 
Mr. Colberg's management skills, paLticulaL"ly given that 
managing the personnel at the DOL is the bigger part of the job 
of 3ttorney general. Representative Samuels sought assurance 
that Mr. Colberg's management skills are up to the task. 

REPRESENTATIVE DAHLSTROH suggested that it is unreasonable to 
expect a candidate for confirmation to not take any action in 
his/her prospective role before being confirmed. ~he cautioned 
that many of the facts regarding the aforerr,entioned situations 
are not yet known by either legislators or the public, and that 
for Mr. Colberg to disclose more inforrr~tion about those 
situations could breach confidentiality and the law. 

REPRESENTATIVE COGHILL suggested that the committee merely wants 
to have a discussion regarding Mr. Colberg's management style. 

REPRESENTATIVE SAHUELS concurred, reiteril.ting his view that an 
attorney general's management skills are more important than 
his/her legal skills. 

MR. COLBERG concuL"red, recounted hl.s experience while serving on 
the Matanuska-Susitna (Mat-Su) Bo!:ough assembly, acknowledged 
that most of his management experience relates to offices with a 
small nu~ber of personnel, and assured the co~~ttee that he 
doesn't expect to have to hire a new director of the Criminal 
Division every few months. 

REPRESENTATIVE LYNN observed that without knowing more about the 
situatlons thdt were presented to Mr. Colberg, it will be 
difficult for the committee to evaluate his actions. 

CHAIR RAMRAS offered his understanding that the district 
attorney office in FaiL'banks ha~ lost many high-profile cases, 
including cases invol"'ing rape and murder, and yet the office 
appears to be pursuing many charges of misconduct involving a 
controlled substance in the sixth degree. He asked, therefore, 
whether Mr. Colberg feels that a reallocation of prosecutor~al 
resources at the Fairbanks office would be in order. Chair 
Ramras also asked Mr. Colberg how he intends to address the 
issue of low morale in that office. 

MR. COLBERG offered his recollection that the district attorney 
office ~n Fdirbanks has only lost one high-profile sexual 
assault case - two years ago - and that the aforementioned 
misconduct charges 
ln tandem with 

were not occurring independently but rather 
suggested, other charges such as DIJI. He 

therefore, that any morale problem which exists in that office 
has no correlation to the allocation of prosecutorial resources. 
He mentioned that he has been presented with information 
suggesting that any morale problems that exist in the various 
district att<::orney offices existed before the new ad'llinistration 

took office, and reiterated that 
those problems. Mr. Colberg, 
resource allocation, surmised 

Mr. Svobodny will be addressing 
on the question of prosecutorial 

that the information he has 
received differs greatly from that which Chair Ramras has 
received, and offered his belief that resources are not 
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currently being 
misconduct charges. 

allocated in favor of the aforementioned 

CHAIR RAMRAS asked Mr. Colberg whether he is satisfied with the 

prosecutorial resource 
again asked Mr. Colberg 

allocation in the Fairbanks office, and 
what he intends to do about the low-

morale situation to ensure that the district attorney offices do 
a better job of protecting the public. 

MR. COLBERG said he 
reco~~endations. He 
office, the actual 

will 

offered 
physical 

be relying on Mr. Svobodny's 
his understanding that at one 

location of the building is 
contributing to low morale. In response to a question, Mr. 
Colberg said he has asked Mr. Svobodny to look into all the 

issues aris1ng at the state's various district atto~ney offices. 

1:52:22 PM 

REPRESENTATIVE SAMUELS 

in place at the DOL 

asked whether there is a specific policy 
wherein [legislators'] requests for 

information must be forwarded up the chain of command before 
being fulfilled. 

11Ft. COLBERG said he has not established such a policy himself, 
but acknowledged that perhaps at one point there might have been 
a policy in place wherein DOL employees were supposed to 
docuIilent legislative contacts. Furthermore, perhaps some people 
simply feel that they should inform their supervisor when a 
legislator contacts them. 

REPRESENTATIVE HOk~ES Sil.id she has recently come across 

individuals at the DOL who believe that there ~s a policy in 

place such Representative Samuels described. She 

~eco=ended, therefore, that Mr. Colberg m.ake efforts to inform 
all of his staff that they are free to disseminate information 

to legislators when they request it. 

CHAIR RAMRAS, notwithstanding Mr. Colberg's corr~-nent.s that he 
intends to rely on Mr. Svobodny's reco~~endations, opined that 
there ~s no substitute for a hauds-on approach to managing a 

department. 

MR. COLBERG agreed to issue a statement to his staff r"'gardi.ng 
how he would like them to deal with legislative requests for 

i:lformation. 

CHAIR RAMRAS asked Mr. Colberg to comment on the issues raised 
as a result of the passage of certain ballot measures. 

HR. COLBERG indicated that the OOL is establishing a new 
position that will deal with the legal issues which could arise 
from the "ct·uise ship initiative, W and said he expects that 
[that initiative] will engender litigation. In response to a 

qUesti')ll, he indl.cated that he ~s not sure whether the sallie 
legal arguments could be raised Iegarding Washington's container 
tax as might be raised regarding the cruise ship initiative, 
should litigation result from either or both. In response to a 
further question, he said that the DOL's position would be to 

defend, to the best of its ability, what the voters passed. 

REPRESENTATIVE SAMlTELS referred to an upcoming ballot meaSUIe 
pertaining to establishing a gaming co~~ssion, and as~ed Mr. 

Colberg whether he thinks gambling would be good for Alaska. 

MR. COLBERG opined that gambling can be very corrosive to 
society. In response to fUIther questions, he indicated that 
[the statel is cUl'l€ntly involved in litigation regarding the 
interpretation of the aforementioned ballot measure, and 
e::plained that the National lndian Gaming Commission (NIGC) 
requlres that the federal ordinances allowing for Indian 
gambling must stipulate that the tribe co.-uply with its state's 
laws on garr~ling. 

CHAIR RA."!R.AS, referring to the State v. Amerada He~.~l·. 
settlement money, asked Mr. Colberg what proactive approa.:-h he 
will take regarding any funds engendeIed by the wcruise ship 
head tax" and any ensuing litigation. 
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MR. COLBERG said he is not aware of any action pending on that 

particular tax. 

CHAIR RAMRAS suggested to Mr. Colberg that he provide counsel to 
the legislature regarding that issue. 

REPRESENTATIVE GRUENBERG asked Mr. Colberg to explain the status 

of possible litigation against the actuaries responsible for the 
Public Employees' Retirement System and Teachers' Retirement 

System (PERS/TRS) fundS. 

MR. COLBERG said the DOL has roade a request for an appropriation 
of $12 million to pursue that litigation, and that the case is 

on hold pending funding. He added that the DOL feels that there 
~s a good cause of action and recommends going forward with it. 
In rc~ponne to a further question, he said that moneys 

appropriated thus far for that purpose have already been spent. 

R8PR8S8NTATIVE GRU8NBERG indicated that he would want the State 

to not let the statute of limitations run out on that case. 

MR. COLBERG, in response to a question regarding the McDowell....Y. 

State case, said, "I thJ.nk the majority was right.. " 

CHAIR ?.AMAAS asked Mr. Colberg whether he believes that the 

"advocacy section" that weighs J.n on 

front of the Regulatory Commission 
!ccntJ.nue tol be located within the 

General. 

the regulatory filing in 

of .~aska (RCA) should 

Office of the Attorney 

MR. COLBERG said yes. He opined that from an institutional 

perspective, it is a bad concept for agencies to develop their 

own separate legal departments, because doing so could cr~dt~ 

consistency problems. 

2:26:04 PM 

CHJl_IR RAMRAS referred to HI. Colberg's 3/13/07 letter regarding 

the Alaska Gasline Inducement Act (Jl.GIA), and ask",d H_r. Colberg 

to elaborate. 

MR. COLBERG said: 

There's been a lot written on that. You have not only 
about a Jl-page opinion from [former] Attorney General 

Marquez talking about that that's, in his view, citing 

many of the same cases, older even, that there are 

reasons to argue that fiscal certainty could be 
justified for 30~45 years, you have at the other end 

Senator French wrote a very long opinion saying that 

nothing over 
legislature, 

years, beyond the term of any 
could be found legitimate. And then 

ultimately, almost all of the opinions agree that 

there's no certainty about the fiscal certainty short 

of a court decision. 

Now, what it getS into is, alwa)is, an interpretation 

of Article IX, Section 1, in tandem with Article IX, 

Section 4, [of the Alaska State Constitution). And 
Alaska, lik!'! ",h<">\lr ",lmo"t".).O Btates, h"s this ~d<:, !!<:'t 

surrender your ta:dng authority" coming out of an old, 

old, old Georgia case, which is perhaps more than 150 
years old, where states anticipat~ng J.ssues arising 
from a surrender by Qne legislature of powers creating 

serious problems dOwn the line. 

In the llmited case law that's availahle in Alaska 
that gives hints about it and from the minutes of the 

[Alaska] Constitutional Convention, Delegate Nerland 

specifically talked about inducements, and foc 

J.ndustry, and he used the 
and the concept is that 

that is triggered by 

word "inducements~ in there, 

here, this is a lO-year period 

the initiation of giving 

something. It's not something that we're promising in 
ad\'ance of any commitment; it's in response to a 

commitment and investment made - it's for a l~mited 

duration. 
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MR. COLBERG continued: 

And can it be challenged? Of course. And who is 
going to decide? The precedent is pretty slie all the 
way around. But we think it's much more defensible to 
make, under the terms described, in the AGlA, a 10-

yeaL' concept that's not promised before anything's 
done, but after there's been a commitment and an 
investment that can be justified and defensible in 
court. And even [fo~er Attorney General 
Marque::'!!] opinion can be defended, we just think it's 
too much of a stretch. 

And so the opposite end is Senator French saying 
nothing over 2 years will prevail, and he laid out a 
very thorough set of arguments. But there is a 
qualifier in Article IX, Section 1. that leaves open 
the door for some exceptions, and if it had no purpose 
- and every word has a purpose in that type of thing 
is the PLesumption there'd be no reason for that, 
and we thinr: this fits into the gist of the 
COfn-~ents made when it was created as to what's an 
appropriate use for that terminology, 

MR. COLBERG, in :r:esponse to a question regarding [Indian] 
gaming, offered his understanding that Rake and KlaKock [are 
only requesting permission from the NIGC to cffer] bingo and 

pull-tabs, both of which are currently allowed under state law. 

REPRESENTATIVE DAHLSTROM made a motion to advance from committee 
the nomination of Talis Colberg t,o the position of Attorney 
General. There being no objection, the confirmation was 
advanced from the House JudiciilIy Standing COIlllIIittee. 

The committee toor: an at-ease from 2:32 p,m. to 2 JS P m. 

CHAIR RAMRAS announced that the final order of bUSiness would be 

HOUSE BILL NO. 175, "An Act relating to the prohibition of the 
exercise of the power of eminent domain agains~ a recreational 
structure for the purposes of dev-eloping a recreational facility 

or project." 

REPRESENTATIVE CRAIG JOHNSON, Alaska State Legislature, sponsor, 
relayed that legislation last year set limi.tations on the 
exerc~se of eminent domain and elevated sorneone's personal 
residence such that eminent domain could not be exercised for 
the purpose of developing a t'ec!eational 
unless the homeowner consented to the 

facility or 
taking of 

pl:oject 
his/her 

residence, House Bill 175 would extend that limitation to a 
person's recreational structure, and establiShes a limit 
regarding the amount of land that would be protected to a radius 
250 linear feet around the recreational structure itself - the 

residence; HB 175 would not interfere .... ith a government entity's 
exerCise of eminent domain for other legitimate 9urposes. He 
relayed that although last year's legislation struck a fine 
balance between all interested pal:ties, recreational structures 
were not included, and so he is now bringing this issue forward 

because he believes that private ownership constitutes the 
greatest use of Alaska's land, He mentioned that HB 175 would 
not apply to recl"eational structures owned by partnerships or 
businesses. 

2:43:12 PM 

DA\~ FEEKIN, Alaska ASSOCiation of Realtors (MAR), spoke about 
last year's legislation, relayed that the property rights oi 
"second home" owners is of key importance, and opined that 
HB 175 protects the values of those properties. Realtors have 
heard from many Alaskans about the importance of recogni~ing and 
protecting a r:ey element for ~4ny families and their Alaskan 
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lifestyles the ownership and enjoyment: of reCl:eational 

properties and cabins. He concluded by asking the committee to 

support HB 175 and move the bill from committee. 

CHAIR RAMRAS, after ascertaining that no one else wished to 
testify, closed public testimony on HB 175. 

REPRESENTATIVE JOHNSON, in response to a q~estion, said, "It is 
standard practice to have access to your land ... ; I believe 
that that right-oi-way does exist, and [the governmentJ 
couldn't condemn the area to prohibit you [.rom having access to 

your property 

REPRESENTATIVE GRUENBERG questioned whether term, 
"recreational structure" could be construed to mean a structure 
that was constructed for just one season, and a5Y.ed whether the 
bill ought to require some fOl:m of permanency with regard to 

recreational structures. 

REPRESENTATIVE JOHNSON said it is not the intention of HE 175 to 

allow someone with recreational property to merely put up a tent 

and move it from place to place in order to protect ~ll of the 
property; HE 175 is intended to protect the owner of a pecmanent 

recreational structure. He indicated that he doesn't have an 

objection to clarifying that point. 

REPRESENTATIVE GRUENBERG indicated a willingness to offel: a 

conceptual amendment that woulct alter Section 3 such that the 

concept of permanence would be incorporated l.nto the definition 

of "recreational structure". 

DICK MYLIUS, Acting Director, Central Office, DiVision of 
Hining, Land and Water, Department of Natural Resources (DNR), 

in response to a question, said that the depan:.ment doesn't have 

any objection to [the bill or the aforementioned proposed 

change], and that the department has never exercised eminent 
domain in order to acquire recreational properties or access to 

recreational opportunities 

owner. He opl.ned that it 

without the consent of the property 

would be good to better define the 

term, "recreational structure", particularly given that both 
tent camps and million-dollar struc~ures are ~ll considered to 

be recreational structures. 
11r. Myliua provided ccmrnen::.s 

land transfer. 

In response to a further question, 

regarding a particular university 

REPRESENTATIVE JOHNSON, in response::.o a question, reiterated 

that the bill is intended to only protect the land that is 
within 250 linear feet of the structure, whether that stru.-;'.ture 

is someone's personal residence or recreational structure. In 

response to a comment and question, he indicated that he would 

be amenable to an amendment that would clarify that point. In 

response to a further question, he said he intends for the 

protections afforded by the bill to apply only to a landO'NneJ.­
who holds legal title to the recreational structure. 

REPRESENTATIVE DAHLSTROM surmised that several members believe 

that the issue of how much land is going to be protected still 

needs to be clarified in the hill. 

REPRESENTATIVE GRUENBERG suggested that the issues raised by the 

committee be addressed via a committee substitute. 

[HB 175 was held over.] 

ADJOURNMEN'l' 

There being no further business before the c~ttee, the House 

Judiciary Standing C~~~ittee meeting was adjourned at 2:59 p.m. 
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