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Dana Strommen

From: Tillery, Craig J (LAW) [craig tillery@alaska.gov]
Sent:  Tuesday, February 03, 2009 9:09 AM

To: Rep. Kurt Clson

Cc: Rep. Jay Ramras

Subject: House Judiciary Committee information request

Dear Representative Olson,

At the House Judiciary Committee overview for the Department of Law, you asked how much time and money
was spent by the attorney general's office fighting the legislative subpoenas. Our records indicate that the
Department of Law spent 101.6 hours, at a cost of $13,784, on litigation and other activities related to the
legislative subpoenas.

Craig J. Tillery

Deputy Attorney General
Alaska Department of Law
1031 W. 4th Avenue, Suite 200
Anchorage, AK 99501

{907} 269-5200

craig tillery@alaska.gov
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Sec. 24.25.010. Issuance and form of subpoena.

(a) A subpoena requiring the attendance of a witness before either house of the
legislature may be issued by the president or the speaker.

-~~~ (b) A subpoenarequiring the attendance of a witness beforea standing orspecial -~ — —-

committee of the legislature may be issued by the chairman of a committee when
authorized to do so by a majority of the membership of the committee and with the

concurrence of the president or the speaker, or with the concurrence of the house or the
senate.

(c) A subpoena requiring the attendance of a witness before an interim committee
established by either house of the legislature, or by both, may be issued by the chairman
- of a committee when authorized to do so by a majority of the membership of the
committee and with the concurrence of the president or the speaker.

(d) The subpoena is sufficient if

(1) it states before whom the proceeding is held;

(2) it is addressed to the witness;

(3) it requires the attendance of the witness at a time and place certain;
(4) 1t 13 signed

(A) by the president or the speaker under (a) of this section, or

(Bj by the committee chairman with the concurrence of the president or the speaker
under (b) and (c) of this section. '

{e) This section does not apply to the legislative council or to the Legislative Budget
and Audit Committee.

Sec. 24.25.020. Service of subpoena.

A person over the age of 19 years who 1s competent as a witness in the state courts may
serve the subpoena. The person's affidavit that the person delivered a copy to the witness
is evidence of service.

As o

Sec. 24.25.030. Disobeying subpoena or refusing to testify.

If a witness neglects or refuses to obey a subpoena, or neglects or refuses to testify or to
produce upon reasonable notice any material and proper books, papers, or documents in
the possession or under the control of the witness, the senate or house of representatives
may by resolution entered on its journal commit the witness for contempt. If contempt is
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_ Sec.24.25.040. Arrest for disobedience to subpoena.

committed before a committee, the committee shall report the contempt to the senate or
house of representatives, as the case may be, for such action as may be considered
necessary.

A witness who neglects or refuses to attend in obedience to subpoena may be arrested by
the sergeant-at-arms and brought before the senate or house of representatives, as the case
may be. The only warrant or authority necessary authorizing arrest is a copy of a
resolution of the senate or house of representatives signed by the president of the senate
or speaker of the house of representatives, as the case may be, and countersigned by the
secretary of the senate or the clerk of the house of representatives, as the case may be.

Sec. 24.25.050. Witness fees and mileage.

A person appearing before either house, or both, or a legislative committee in response to
a subpoena is entitled to $20 for each day's atiendance, and for the time necessary in
coming and returning to the person's place of residence and mileage at the rate of 15 cents
a mile for the distance traveled in going to and returning from the place of attendance.
The witness fee and mileage fee shall be paid out of the state treasury upon presentation
of a certificate of attendance and mileage due, signed by the presiding officer of the
house that authorized issuance of subpoena.

Sec. 24.25.060. Oath and penalty for violation of oath.

The president of the senate and speaker of the house of representatives and the chairman
of every committee of either body may administer an oath to a witness appearing before
the respective bodies. A person who wilfully swears or affirms falsely concerning any
matter material to the subject under investigation or inquiry 1s guilty of perjury and upon
conviction is punishable by imprisonment for not less than one year nor more than five
years.

Sec. 24.25.070. Grant of immunity on claim of privilege of self-incrimination.

(a) A person called as a witness before the senate, house of representatives, or a
committee of either or both, who refuses to answer any question or to produce any book,
paper, or document relating to the matter under inquiry, on the ground that the answer or
the production may tend to incriminate the person, may be granted immunity from
punishment for the offense to which the question or evidence relates by resolution of the
house that js conducting the inquiry. The resolution shall be entered upon its journal, and
the witness may then be compelled to answer the question or produce the evidence.

(b) If a witness is granted immunity and compelled to testify or produce evidence
after claiming the privilege of self-incrimination, the witness may not thereafter be
prosecuted in any court for the offense to which the question or evidence relates.
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Sec. 24.25.080. Punishment for disobedience to subpoena‘or refusal to testify.

A person subpoenaed as provided in this chapter who fails, neglects, or refuses to attend
at the time and place where the person's presence is required, or fails, neglects, or refuses
to produce the books, papers, or instraments or other evidence designated in the
subpoena, or who having attended in response to the subpoena, or having appeared
voluntarily, refuses to testify as to any material and proper matter within the power of the
senate, house of representatwes, or a committee to imvestigate, upon conviction, is
punishable by a fine of not less than $100 nor more than $500 or by imprisonment for
not less than 30 days nor more than six months.

Chapter 24.30. ENACTMENT OF STATUTES

Sec. 24.30.010. - 24.30.100 [Renumbered as AS 24.08.010 - 24.08.100].

Repealed or Renumbered
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C _
- - We_st’sAlaska Statutes Annotated Currentness
Title 44. State Government
“& Chapter 23. Department of Law

- § 44.23.010. Attorney general

The principal exccutive officer of the Department of Law is the attorney general.

CREDIT(S)

SLA 1959, ¢ch. 64, § 9.

LIBRARY REFERENCES
Attorney General €= 6,
Westlaw Key Number Search: 46ke6.
C.LS. Attorney General a8 26 to 78.
C.J.S. Parent and Child y 231.

AS §44.23.010, AK ST §44.23.010
Current through the 2008 Second Regular and Fourth Special Session of the 25th Legislature

(¢) 2009 Thomson Reuters
END OF DOCUMENT
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C . o ) I
—-— - West's Alaska Statutes Annotated Curreniness
Title 44. State Government
~@ Chapter 23. Department of Law
= § 44.23.020. Duties; and powers; waiver of immunity

(a) The attorney general is the legal advisor of the governor and other state officers.

(b) The attorney general shall

(1) defend the Constitution of the State of Alaska and the Constitution of the United States
of America;

(2) bring, prosecute, and defend all necessary and proper actions in the name of the state for
the collection of revenue;

(3) represent the state in all civil actions in which the state is a party;

(4) prosecute all cases involving violation of state law, and file informations and prosecute
all offenses against the revenue laws and other state laws where there is no other provision
for their prosecution;

(5) administer state legal services, including the furnishing of written legal opinions to the
governor, the legislature, and all state officers and departments as the governor directs; and
%ive legal advice on a law, proposed law, or proposed legislative measure upon request by
the legislature or a member of the legislature;

(6) draft legal instruments for the state;

(7) make available a repott to the legislature, through the governor, at each regular legislat-
ive session

(A) of the work and expenditures of the office; and
(B) on needed legislation or amendments to existing law;

(8) perform all other duties required by law or which usually pertain to the office of attorney
general in a state; and

(9) prepare, publish, and revise as it becomes useful or necessary to do so an information
pamphlet on landlord and tenant rights and the means of making complaints to appropriate

public agencies concerning landiord and tenant rights; the contents of the pamphlet and any
revision shall be approved by the Department of Law before publication.

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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{c) Before January 1, 1999, the attorney general may, in a case that involves the state's title to

submerged lands, or in any case in which the state seeks to allocate fault to the federal govern-

ment or a federal employee under AS 09.17.080, waive the state's immunity_from-suitin fed-- - — - - -
—eral court.provided under the Eleventh Amendment to the Constitution of the United States.

The expiration on January 1, 1999, of the attorney general's authority to waive the state's El-

eventh Amendment immunity does not affect existing waivers i ongoing cases.

(d) The attorney general may, subject to the power of the legislature to enact laws and make
appropriations, settle actions, cases, and offenses under (b) of this section.

(e) There is established within the Department of Law the function of public advocacy for reg-
ulatory affairs. The attorney general shall participate as a party in a matter that comes before
the Regulatory Commission of Alaska when the attorney general determines that participation
is in the public interest.

(D) The attorney general shall designate not less than one-half attorney position in the Depart-
ment of Law for the purpose of prosecuting actions for fraudulent acts related to workers'
compensation under AS 23.30.

(g) The attorney general may, in cases that involve compliance, discharge, or enforcement of
responsibilities assumed by the Department of Transportation and Public Factlities under AS
44.42.300, waive the state's immunity from suit in federal court provided under the Eleventh
Amendment to the Constitution of the United States.

CREDIT(S)

SLA 1959,ch. 128, § 1; SLA 1959, ch. 64, § 9; SLA 1976,ch. 8, § 1; SLLA 1995, ch. 21, § 89;
SLA 1997 ¢h.3.§ 1, SLA 2000, ch. 112, 83 1.2; SLA 2003, ch. 33,8 60; 2003 E.O. No. 111,
§ 3; Ist Sp. Sess. 2003, ch. 10.§ 72; SLA 2006. ch. 30. § 1, eff. June 2, 2006.

Prior Codifications: ACLA 1949, § 9-1-5.
HISTORICAL AND STATUTORY NOTES
For transitional provisions relating to the 2003 transfer of the functions and responsibilities of

the former public advocacy section from the Regulatory Commission of Alaska to the Depart-
ment of Law, see § 5. E.O. 111.

LIBRARY REFERENCES

Attorney General €= 35,

Westlaw Key Number Search: 46k3.
C.LS. Aliens 38 409 to 411,

C.1.S. Attorney General §3 26 to 78,
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C.LS, Parent and Child § 231,

NOTES OF DECISIONS ] -

Actions for administration or enforcement of charitable trusts 7
Common law powers 3

Defense duties 4

Distribution of governmental powers 1

Negligence of subordinates 6

Powers and duties, generally 2

Special prosecutors 3

1. Distribution of governmental powers

Under the separation of powers doctrine, court does not have power to control the exercise of
the Attorney General's discretion as to whether he will take any action in any particular cases
of contempt for nonsupport of child. AS 44.23.020. Public Detender Ageney v, Superior
Court. Third Judicial Dist.. 1975, 334 P.2d 947. Constitutional Law €= 2343

2. Powers and duties, generally

Attorney general had standing to sue corporations from which Multiple-Benefi-
clary-Permittees (MBPs) purchased gaming supplies and leased facilities, alleging that corpor-
ations violated state's gaming laws by charging member charities of MBPs unreasonably high
expenses; although Department of Revenue had statutory authority to administer state's gam-
ing law, and to issue orders prohibiting acts in violation of those provisions, Department of
Revenue lacked statutory power to prosecute offenses against gaming laws. AS 05.15.010,
05.15.060, 44.23.020(b)(4). Botelho v. Griffin (2001) Alaska. 25 P.3d 689, Atorney General
=7

Reading of statutory authorization for Department of Law operations suggests intent to leave
offices and their functions broad, general and flexible, even when circumstances do not in-
volve disqualification of Attorney General, and demonstrate that the legislature contemplated
retention of services of counsel outside the Department of Law. AS 36.30.013,
36.30.850(bX32), 44.23.050. State v. Breeze, 1994, 873 P.2d 627, Attorney General €2 6

In light of the substantial state interest in the enforcement of child support orders, contempt of
such an order is a violation of state law within meaning of statute providing that the Attorney
General shall prosecute all cases involving violation of state law. AS 09.55.210, 11.35.010,
11.35.090, 25.25.010 et seq., 44.23.020, 47.25 314 et seq. Pubiic Defender Agency v. Superi-
or Court. Third fudicial Dist.. 1975, 334 P.2d 947, Attorney General € 7

Atiorney General's discretionary control over the legal business of the state, both civil and
criminal, includes the initiation, prosecution and disposition of cases. AS 44.23.020. Public
Defender Agency v. Superior Court. Third Judicial Dist.. 1975, 334 P.2d 947, Attorney Gen-
eral €= 7

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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AS § 44.23.020 Page 4

United States Attorney General and district attorneys have authority to prosecute all suits in
which United States are concerned. U.S. v. Lynch. 1927, 7 Alaska 368, Unreported. Attorney

General €= 7, Descent And Distribution €2 9 .
3. Common law powers

Department of Revenue's authority to proceed administratively against gaming law offenses
does not limit the attorney general's statutory and common law authority to bring suit to up-
hold the state's gaming laws. AS 05.13.010, 05.15.060, 44.23.020(b)(4). Botelho v. Grittin
(2001) Alaska. 25 P.3d 689. Anorney General €= 7

Under the common law, the attorney general has the power to bring any action which he
thinks necessary to protect the public interest, a broad grant of authority which includes the
power to act to enforce Alaska's statutes. Botelho v. Griftin (2001) Alaska. 23 P.3d 689. At-
torney General €7

Generall%/, an attorney general has those powers which existed at common law except where
they are limited by statute or conferred upon some other state official. AS 44.23.020(b)(8).
Botelho v. Griflin (2001) Alaska. 25 P.3d 689. Attorney General €= 6

Attorney General has common-law power to bring any action which he thinks necessary to
protect public interest. Berger v. State. Dept. of Revenue. 1996, 910 P.2d 381. Attorney Gen-

cral €= 7

Record did not show that Attorney General lacked consent of the principal so as to bar ap-
pointment of special prosecutor by Attorney General under common-law doctrine of delegatus
non potest delegare. State v. Breeze. 1994, 873 P.2d 627. Auomcy General €2 6

Under the common law, an Attorney General is empowered to bring any action which he
thinks necessary to protect the public interest and possesses the corollary power to make any
disposition of the state's litigation which he thinks best. AS 44.23.020. Public Defender
Agency v. Superior Court, Third Judictal Dist.. 1975, 334 P.2d 947, Auomey General €7

Generally, an Attorney General has those powers which existed at common law except where
they are limited by statute or conferred upon some other state official. AS 44.23.020. Public
Detender Ageney v, Supertor Court. Third Judicial Dist.. 1975, 334 P.2d 947, Attorney Gen-
cral €26

4. Defense duties

The Attorney General is authorized to appear either individually or through United States At-
torneys and their assistants and defend civil and criminal actions against government officials,
emsployees and military personnel for acts done in performance of their official duties. 5
U.S.C.A.§§ 309, 316. Swanson v. Willis. 1933, 14 Alaska 399. 114 F.Supp. 434, affirmed {3
Alaska 301, 220 F.2d 440. Attorney General €2 6

Governor has a duty to defend a law that was enacted through the people's initiative powers
and that duty is executed by the Attorney General. Alaskans tor a Common Language. Inc. v

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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Kritz (2000) Alaska, 3 P.3d 906, on remand 2002 W1, 34220302, Attorney General €= 6;
States €= 4]

Department of Law has responsibility of defending laws passed by the legislature against con-
stitutional attack. Gray v. State, 1974, 325 P.2d 324, Atworney General €2 6

3. Special prosecutors

Special prosecutor hired by Attorney General did not exceed the scope of his authority in se-
curing indictments of target of investigation; appointment letter authorized special prosecutor
to investigate other related matters ang to serve as special counsel in “other matters that may
arise in the course of the investigation,” and Attorney General made it clear that special pro-
secutor had acted within the scope of authority intended. AS 44.23.020(b)(3). State v. Breeze.
1994, 873 P.2d 627. Aunorney General €= 6

Even if special prosecutor appointed by Attorney General were found to have technically ex-
ceeded the scope of his appointment, special prosecutor was a de facto officer and mdictments
obtained by him remained valid pursuant to that authority, absent showing of prejudice by the
erson indicted; special prosecutor had at least a fair color or right of title and acted for such
ength of time as to afford presumption of appointment, appointment process was reported
publicly, target of investigation himself urged state to get on with the investigation, and ques-
tions regarding special prosecutor's authority had no demonstrated bearing on grand jury's de-
termination to return indictments. AS 44.23.020. State v. Breeze. 1994, 873 P.2d 62*}. Alor-

ney General €92 6

Person who was investigated by special prosecutor and against whom indictments returned did
not have the same standing as the Attorney General to challenge whether special prosecutor
exceeded the scope of his appointment by the Attorney General. State v. Breeze, 1994, 873

P.2d 627. Attorney General €= 6

State Constitution and applicable statutes did not express or imply restriction on Attorney
General's authority to properly delegate certain duties of the office, by appointing special pro-
secutor, where Attorney General maintained appropriate supervision, direction and contro
over special prosecutor, who was required to submit claims for services to the Department of
Law and who was subject to termination by the Attorney General at any time, Const. Ari. 3. §
22; AS 44.17.010, 44.17.040, 44.23.020(b)(3, 7). State v. Breeze. 1994, 873 P.2d 627. Attor-

ney General €2 6

Appointment of special prosecutor by Attorney General as remedy to Attommey Generai's per-
ceived conflict of interest was both appropriate and authorized pursuant to statute; Attorney
General is obligated under statute to investigate and prosecute law violations, and if Attorney
General and Department of Law are disqualified, Attorney General is nevertheless “required
by law™ to ensure that investigation and prosecution are conducted by someone who is quali-
fied, whether that person is denominated special counsel, special prosecutor, or some other
title. AS 44.23.020, 44.23.020(b)(3, 7). State v. Breeze, 1994, 873 P.2d 627. Attorney General

=6

© 2009 Thomson Reuters/West. No Claim to Orig. US Gov, Works.
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AS §44.23.020 Page 6

6. Negligence of subordinates

Governor and attorney general could not be held liable for negligence of their subordinates
unless they had actually cooperated in alleged acts. Bujaki v. Egan. 1963, 237 I-.Supp. 822,
Attorney General €2 6; States €2 79

7. Actions for administration or enforcement of charitable trusts

Even if charities that were members of Multiple-Beneficiary-Permittees (MBPs) did not con-
sent to attorney general acting on their behalf in asserting claim against corporations from
which MBPs purchased gaming supplies and leased faci%ities, alleging that corporations viol-
ated state's gaming laws by charging member charities of MBPs unreasonably high expenses,
attorney general's authority to enforce charitable trusts gave him power to bring such action if
charities' trustees dismissed or compromised charities' claims for less than chanties were due
under state's gaming laws. AS 05.13.16(0(a, ¢, d), 44.23.020(b)(4); Restatement (Second) of
Trusts § 391. Botelho v. Gritlin (2001) Alaska. 25 P.3d 689. Charities €= 30

AS § 44.23.020, AK ST § 44.23.020
Current through the 2008 Second Regular and Fourth Special Session of the 25th Legislature

(c) 2009 Thomson Reuters
END OF DOCUMENT
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FAX (907) 465-2029
Mail Stop 3101

LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA ‘ State Capito!
Juneau, Alaska 99801-1182
Deliveries to: 129 6th St., Rm. 329

I\i[ EBI (7)7R A,N DUM B ) Jﬁanuiarx273z 2909

SUBJECT: Legislative investigations and power of subpoena
(Work Order No. 26-LS0418)

TO: Representative Jay Ramras
Chair of the House Judiciary Committee
Attn: Jane W. Pierson

FROM: Tamara Brandt Cook (/
Director 4 6

(1) What is a scope of the power of the legislature to issue subpoenas?

The legislature enjoys broad investigative power, but it is limited to obtaining
information on matters that fall within its field of legislative action. (Mason's Manual,
Secs. 795(6) and 797(7)) Lawmaking is the central legislative activity, but there are
others that may justify investigatory pursuits. It is stated in Mason's Manual, Sec.
795(10): "An investigation into the management of the various institutions of the state
and the departments of the state government is at all times a legitimate function of the
legislature." The Supreme Court of Alaska has specifically acknowledged that the
legislature has broad powers of investigation relating to its lawmaking activities and also
has specifically identified the confirmation power as carrying with it an implied power
and duty to investigate both the status of the relevant appointed offices and the
qualification of individuals appointed to fill them. (Cock v. Botelho, 921 P.2d 1126
(Alaska 1996)) In addition to the two legislative activities recognized by the court, based
on the reasoning of the case, it is expected that other legislative activities also carry with
them the implied power to investigate. (See for example, art. X, sec. 12 (power of the
legislature to disapprove certain local boundary changes); art. 1I, sec. 20 (power of the
legislature to impeach civil officers of the State))

The power of the legislature to issue subpoenas coincides with the power of the
legislature to investigate. Mason's Manual points out in Sec. 795(5):

The inherent and auxiliary power reposed in legislative bodies to conduct
investigations in aid of prospective legislation carries with it the power in
proper cases to compel the attendance of witnesses and the production of
books and papers by means of legal process. Also, the legislature has the
power to institute and carry to the extent of punishment, contempt
proceedings in order to compel the attendance of such witnesses and the
production of such documentary evidence as may be legally called for in
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Representative Jay Ramras
January 23, 2009
Page 2

the course of such proceedings, whether conducted by the legislative body
or a branch thereof, directly or through its properly constituted
committees.

The power of the legislature to investigate was recently recognized again in Alaska.
Certain legislative plaintiffs sought a temporary injunction and to restrain the Legislative
Council and other named defendants from conducting an investigation into Governor
Sarah Palin's removal of Walter Monegan from his position as Commissioner of the
Alaska Department of Public Safety on the grounds that the investigation exceeded the
Legislative Council's statutory authority and violated principles of separation of powers
and due process. Executive branch plaintiffs challenged the validity of subpoenas issued
pursuant to the investigation. The two cases were consolidated and the Superior Court
denied the motions and dismissed the action, concluding that many of the issues raised by
the plaintiffs involved procedures of the legislative branch and were, thus, nonjusticiable.
The court further found no constitutional due process or fair and just treatment violation.
(Keller v. French, Case No. 3AN-08-10489CI; Kiesel v. Seven Subpoenas, Case No.
3AN-08-10780CI; Consolidated, Superior Court, Third Judicial District, Order dated
October 2, 2008) The order of dismissal by the Superior Court was affirmed by the
Supreme Court. (Keller v. French, Supreme Court No. S-13296, Order dated October 9,
2008) The Supreme Court has not yet issued an opinion in that case.

(2) May an attorney advise a client not to respond to a legislative subpoena?

It strikes me that an attorney might do so under certain circumstances, such as when the
attorney has a good faith belief there is a legitimate question regarding the validity of the
subpoena, especially if the attormey is making an effort to quash the subpoena. The
attorney also has a responsibility to explain to the client the risk entailed in failing to
respond to a legislative subpoena. (See AS 24.25.030 and AS 24.25.080) Probably the
attorney has a duty to explain all options to the client, so that the client may participate in
the final decision.

Ms. Jane Pierson has asked me to consider Rule 503(d)(1) of the Rules of Evidence,
Alaska Court Rules. It states that there is no attorney/client privilege: "If the services of
the lawyer were sought, obtained or used to enable or aid anyone to commit or plan to
commit what the client knew or reasonably should have known to be a crime or fraud."
However, failure to abide by an invaiid subpoena is not a crime nor is it fraud.
Consequently, it is possible that this Rule will not apply when the validity of a subpoena
is in question. Note that the Evidence Rules Commentary to Rule 503(d)(1) observes:
"The provision that the client knew or reasonably should have known of the criminal or
fraudulent nature of the act is designed to protect the client who is erroneously advised
that a proposed action is within the law." Determining the exact scope of the advice
given is, itself, a sensitive task. The Commentary goes on to explain:

While any general exploration of what transpired between attorney and
client would, of course, be inappropriate, it is sometimes feasible, either at
the discovery stage or during trial, so to focus the inquiry by specific
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Representative Jay Ramras
January 23, 2009
Page 3

questions as to avoid any broad inquiry into attorney-client
communications. In some cases it will not be possible to probe without
substantially invading the privileged area. When these cases arise, the
court may require that a prima facie case of wrongdoing be established by
independent evidence before the privilege is denied. Even where the
perimeter of the privileged relationship can be analyzed without probing
too deeply into confidential communications, such analysis will not be
necessary if independent evidence of wrongdoing is available.

(3) What amendments would strengthen AS 24.25.010?

AS 24.25.010, setting out the process for issuing subpoenas, could be clarified with
respect to the treatment of the subpoena power of the permanent interim committees,
which is dealt with in other statutes. However, the public policy issue presented by this
statute is whether and to what extent the power of committees to investigate should be
clarified. A committee of the legislature exercises only those powers conferred upon it
by the legislature. The power of committees to investigate is implied from the grant of
the subpoena power to committees, Ought the power to investigate be made specific and,
if so, to what extent should committees be granted the power to investigate by statute?
To what extent should investigatory procedures by committees be addressed in statute?
An example of a specific grant of the authonty to investigate, along with specific
procedures to be used, can be found in AS 24.60.170 - 24.60.178, involving proceedings
before the Select Committee on Legislative Ethics. (See Mason's Manual, Sec. 799,
legislative investigating committees)

TBC:jw
09-042.5jw
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STATE OF ALASKA  frurever

DEPARTMENT OF LAW DIMOND COURT HOUSK,  FLOOR
. s
OFFICE OF THE ATTORNEY GENERAL A DO TS
=Scpteimbei 9;-2008
The Honorable Kim Elton i
State Senate :
State Capitol, Room 506 i

Juneau, AX 99801-1182
Re: Legislative Investigation re Office of the Governor
Dear Senator Elton:

The purpose of this letter {3 twofold: First, to explain why the Department of Law
decided not to proceed with the depositions of Department of Administration employees
last week and why, unless the current manner of pursuing the investigation changes, the
Department of Law may find it necessary to move to quash subpoenas issued to compel
the testimony of those witnesses and seek other relief from the courts. And second, to
express our concerns with the conduct of this investigation.

First, with respect to our decision to not proceed with the depositions. Within the
past week the project director appears to have adopted an incorrect interpretation of law
regarding access to state employees’ personnel files under the State Personnel Act. This
incorrect interpretation could lead the witnesses to belicve that they could face criminal
prosecution for what is actually legal conduct. An improper threat of potential
prosecution is totally inconsistent with the constitutional requirement that the. “right of all
persons to fair and just treatment in the course of leFislative and cxecutive investigations
shall not be infringed.” Alaska Const. art. I, sec. 7.

! The framers explained the reason for this provision as follows:

The McCarthy hearings brought out the great issuc that existed here
a couple ycars ago. McCarthy was making charges against people
under the exercise of the pawers of 3 congressional legislative
commintee. The people, individuals were sorely abused under the
guise of the exercise of the power of the legislature to investigate,
The only subject that a legislature is supposed to investigate upon is
something that will bear upon the state code or prospective
legislation that might be under consideration. But under the guise of
looking into legislative matters they call hearings and then maybe
subject people to very bad treatment and ruin their reputations and
assassinate them from a character standpoint...

Proceedings of the Alaska Constitutional Convention at 1448-49.
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On Scptember 2, 2008, Senator French apparently publicly expressed his view that
if the Governor's Office obtained confidential information from Trooper Wooten's
personnel file, “it would be a violation of state law.” “October Surprise Over Palin
Investigation?” ABC News, Sept. 2, 2008. On September 3, 2008, Senator French also
apparently disclosed that the scope of the investigation has now expanded to include
whether other persons within the Palin administration have abused power. “Palin Seeks
Review of Monegan Firing Case,” Anchorage Daily News, Sept. 3, 2008.

If, as Senator French’s comments indicate, he belicves that the governor and her
staff members may not review executive branch employees’ personnel files, the
Department of Law disagrees. It docs not violate the State Personnel Act for Department
of Administration staff to provide confidential personnel information to the governor or
her staff — or for the governor or her staff to receive that information — in the course and
scope of their official duties.

The governor has supervisory authority over all executive branch employees. The
Alaska Constitution provides that “tJhe executive power of the State is vested in the
governor,” that all executive and administrative offices must be allocated by law within
principal departments, that the governor is “responsible for the faithful execution of the
laws, * and that “[¢]ach principal department shall be under the supervision of the
governor.” Alaska Const. art. ITl, secs. 1, 16, 22, 24. Likewise, Alaska's statutes provide
that “the governor is the appointing authority for all officers and employees of the
executive branch,” and she may delegate that authority, AS 39.25.020(a)(2).

As the supervisory chief of the executive branch, the governor has a right of
access to information in the personnel files of employees in the branch she supervises.
Her right of access extends also to the staff members who assist and advise her, including
heads of the principal departments, AS 44.17.040.

The goveror or her staff may, in the course and scope of their official duties,
review a confidential personnel file to ensure, for example, that an employee is
adequately supervised, appropriately evaluated, and appropriately disciplined. In
appropriate cases, the governor may also direct the termination of a state employce.
These powers are inherent in the governor’s constitutional authority ~ and duty —to
supervise the executive branch.

The framers of our constitution gave these broad powers to the governor because

they intended to have a strong governor. Delegate Lundborg explained that intent as
follows:

We in our Comurmnittee felt that it would be the wishes of the majority of
the Convention to have a strong executive. By that we did not mean a
dictator, one who would get into powet and be the absolute power in the
state, but onc who through appointive powers would be able to select his
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( co-workers down through the various offices so that when the state’s
functions would be successful we could say that we had a good
governor, and when they would not be successful we would know who
_ to blame and could vote accordingly at the next election;  ~— ~

Proceedings of the Alaska Constitutional Convention at 2222. See also Bradner v.
Hammond, 553 P.2d 1, 3 n.3 (Alaska 1975).

The Department of Law agrees that state employees’ personnel records are
confidential. The Statc Personnel Act provides that such records “are confidential and are
not open ta public inspection.” AS 39.25.080(a). But that does not mean that the
governor or her staff cannot review those records or reccive information contained in
them. Review by the govemnor or her staff of a confidential personnel file in the course
and scope of their official duties is neither a violation of employee confidentiality nor a
public inspection.

To the extent that, in the course and scope of their official duties, any employees
of the Department of Administration disclosed Trooper Wooten’s personnel file or any
information contained in the file to the governor or her staff, that disclosure was both
lawful and consistent with the Department of Administration’s regulations.

See 2 AAC 07.910(c)(5).

( All that being said, the Department of Law recognizes the possibility that a
confidential personnel file could be handled inappropriately. If the contents of a
confidential personnoel file were disclosed inconsistently with the applicable statutes and
regulation, including 2 AAC 07.910, the Department of Law agrees that it would violate
the State Personnel Act. At this point, the Department of Law knows of no evidence that
suggests that any Department of Administration employees violated the State Personnel
Act in handling Trooper Wooten’s personnel file.

Generally speaking, the Depariment of Law has no objection to the legislature
secking to ascertain the facts with respect to how Trooper Wooten’s personnel file was
handled. The Department of Law does object, however, to the project manager’s current
implication that appropriate disclosures of an employee’s confidential personnel
information to the Office of the Governor violate the {aw.

That implication concerns us because the stakes for these Department of
Administration employees are high. If Senaior French’s apparent legal view is correct, it
is theoretically possible that these employees could be subjected to criminal prosecution
and forfeiture of their jobs if they are determined to have committed a willful violation of
the State Personne! Act. AS 39.25.900, It also raises serious questions about the
Department of Law’s ability to continuc to provide them with legal representation.
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If Senator French’s reading of the law is incorrect, then conducting these
depositions under an improper threat of potential prosecution is unfair. It fails to accord
thesc persons the fair and just treatment that the Alagka Constitution guarantees them.

To represent the Department of Administration cmployecs adequately, the
Depaitment of Law wishes to confirm that the Legislative Council agrees with the
department’s reading of the law. If we cannot reach agreement on the proper
interpretation of the State Personnel Act, the Department of Law is prepared to seek
declaratory judgment in court on this issue. But if the Legislative Council will
acknowledge in writing its agreement with the Department of Law’s interpretation, the
Department of Law will drop its objections and the depositions may proceed without
subpoenas.

We shall now tum to our concerns regarding the manner in which this
investigation is being conducted. The Department of Law has endeavored, consistent
with its legal obligations, to cooperate with the legislatura’s investigation. But at this
point, we think the Legislative Council may wish fo revicw this investigative process and
consider the following seven concerns.

1. Selection of the Investigator: On July 30, 2008, at the outset of this
investigation, we expressed a concern to the project manager and the Chair of Legislative
Council that an investigative process that did not use established proccdures could run the
risk of violating due process. Moreover, we recommended that consideration be given to
selecting an investigator with an unquestioned reputation for objectivity and political
neutrality, such as a retired judge. Our suggestion was dismissed, and the response we
received was that a prosecutor would be selected and that & prosecutor’s primary duty is
to seek justice.

2. Investigative Tactics: Unfortunately, as we have watched this process unfold,
it appears our fears have been realized. At present the investigation is using such tactics
as a tipline and secret depositions in which witnesses are asked under oath to testify to
rumor and gossip. Those tactics raise questions about the scope and true purpose of the
investigation. These tactics also appear to violate legislative procedures cstablished by
statute which require the Legislative Council to conduct depositions in the same manner
as required by court rules. See AS 24.20,060(2).

3. Investigative Targets: The investigation now apparently has new and
unidentified targets, We have two concems in this regard. First, from a basic due
process perspective, the persons who arc the now targets of this investigation have a right
to know whether they are targets. Sccond, the process used by legislative committees is
not well suited to protecting the rights of persons suspected of committing a crime. This
is recognized in Mason’s Manual of Legislative Proccdure, where a rule of procedure is
established that “[t}he legislature has no right to conduct an investigation for the purpose
of laying a foundation for the institution of ¢riminal proceedings.” Mason’s Manua] of
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Legislative Procedure, sec.797(2) (2000). We urge caution in these matters and counsel
you to cgnsider deferring to ongoing means of investigation that provide adequate due
process.

4. Threats of Criminal Prosecution: Even if the purpose of the investigation is
not to lay the foundation for criminal proceedings, as noted above, the project director
has apparently made comments that mistakenly characterize legal conduct as potentially
criminal conduct. An improper threat of potential prosecution is inconsistent with the
due process requirement that legislative investigations accord fair and just treatment to all
persons. Alaska Const. art. I, sec. 7,

3. Prejudgment of the Matters Being Investigated: We are also concerned
about indications that the project dircctor may have prejudged the outcome of this
investigation. Before this investigation began, Senator French stated publicly that this
was a personnel matter that “just went way out of bounds™ and characterized the conduct
at issuc as a *huge mistake.” KUDO interview, July 21, 2008, Morc recently, Senator
French apparently stated publicly that the investigation report will be damaging to the
govemnor. “QOctober Surprise Over Palin Investigation?” ABC News, Scpt. 2, 2008. Can
such statements possibly reflect a process that accords “fair and just” treatment to the
govemor? We are highly concerned with the prejudicial nature of such statements,
particularly given the fact that the project director is the direct supervisor of the
investigator and this investigation. We doubi that it is possible to retract these statements
in a manner that will alleviate their prejudicial impact on the conduct and outcome of this
investigation,

6. Delegation of Authorlty to Investigator: We believe that there are serious
legal defbcts in the manner in which the Legislative Council has purported to delogate its
i i ty toa pnvatc mvestxgator Alaska Statute. 24 25. 960(2) only pcmuts

Ne: understa”’ii‘ﬂ ‘that ﬁneler this: dclegation the stanclmg

o ,Judicmry ‘Coftirittees. of the legxslature*mﬂ meet to conslder 1ssumg subjﬁo rnas to &

'?acommmccs 10° vahdly issue: subpoenas“ At t}us time. We also questmn thc baszc prermse

whether the Legisiative Council may delegate its investigative powers to & single
legislator acting through a piivate investigator, Afier detailing these issiies: for- YOur

: cons;dcmtmn -we continue to recommend-that our clients cooperate with the investigation

.in:the belief that the Législative €ouncil will not completely abrogate its responsibilities:

2 We note that on July 21, 2008, prior to the Legislative Council’s authorization of

this investigation, Scnator French stated publicly that the investigation would be
conducted in the same manner as the investigation of a “complex crime.” KUDO
interview, July 21, 2008,

P. 08
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Blpye Fesétvé the Hght toTevisit whether the public interést is truly being served by the?
_manner in which; this investigation is currently being conducted.

7. Timing of the Investigation: The timing of this investigation has been
suspect. The original due date of October 31 for the investigation report was highly
suspect because it comes so close to the November election date. The new duc date of
October 10 is really no less suspect. It only heightens the original perception that this
process is a rush to judgment for ends that may have littls to do with justice. Our concern
regarding timing has been heightened even further with the recent news that there are
approximately 1.3 million e-mails that the exccutive branch has preserved for purposes of
this investigation, It will take time, potentially a significant amount of time, to search
through these to find the e-mails that are pertinent to this investigation, and ensure that
appropriate security and confidentiality are preserved, that privileges are maintained, and,
if such privileges are to be waived, that they be waived in a knowing and informed
manner,

Unchecked investigative enthusiasm is not censistent with our foundational
principle of due process and the Alaska Legislature’s consistent practice of providing fair
treatinent of persons appearing before legislative committees. Bluntly and to the point,
we think there is a legitimatc concern that this investigation is no longer being conducted
in a fair manner—and therefore is potentially violative of Alaska's constitutional due

| ( process safeguards.
The eyes of the nation have now turned upon us. If this investigation is to

continu¢, the governor, the people of Alaska, and the people of this country deserve a
process that is entirely consistent with the foundational principle of due process.

We request that you carefully consider our concerns.
Sincerely,
TALIS J. COLBERG

o AN o

Michael Bambhill
Senior Assistant Attorney General

MAB/krk

c¢:  Hon. Nancy Dahlstrom
Hon. John Coghill
Hon. John Harris

A
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Hon. Peggy Wilson
Hon. David Guttenberg
Hon, Bettye Davis
Hon. Lyda Green

Hon. Lyman Hoffman
Hon. Gary Stevens
Hon. Gary Wilken
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MEMORANDUM January 25, 2005

SUBJECT: Civil Process Immunity (Work Order No. 24-LS0439)

TO: Representative Max Gruenberg

FROM: James P. Crawford

Assistant Revisor

I am responding to the immunity-based question you posed to Ms. Tam Cook at the end
of last week. As an initial matter, the question was phrased in terms of "legislative
immunity from civil process," and you should be aware that these are, strictly speaking,
two separate immunities. One is "legislative immunity," and the other is "civil process
immunity."" Both immunities protect legislators and the legislative process, but there are
distinctions between the two immunities, and each has its own jurisprudence. The gist of
your question suggests that "civil process immunity” is the immunity at issue.

Civil process immunity arises from Art. II, sec. 6, among other places. Section 6
provides that "[m]embers attending, going to, or returning from legislative sessions are
not subject to civil process and are privileged from arrest except for felony or breach of
the peace."” You ask whether there are any circumstances under which a legislator may
participate in proceedings from which the legislator would normally be protected by civil
process immunity.” The answer is "yes," but several notes of caution are in order.

First, although they usually fly under everyone's radar, proceedings against legislators,
legislative committees, or the legislature do arise. Early on, such proceedings may
initially appear innocuous or, at worst, faintly irntating, only to mutate later into
something far more serious in terms of reputation, political, economic, or criminal
considerations. The course a given proceeding may ultimately take is not predictable,
which should be taken into account in deciding to forgo immunity's protections.

" There is also a "privilege" from arrest, which does not appear to be relevant presently.,

* In Alaska, there are actually three sources of immunities: (1) the commeon law,
originally handed down from England where immunity was developed before and
especially during the reign of Queen Elizabeth I; (2) AS 24.40.010; and (3) the
constitution, as noted above.

* Although you did not specifically ask, the ultimate conclusion of the AG Opinion cited
in your request is sound: civil process immunity is absolute and may not be waived --
while it lasts. Its absolute nature makes it similar to the other immunity -- legislative
Immunity.
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Second, if a legislator is observed to be embroiled in one otherwise avoidable (but
voluntarily submitted to) proceeding, enterprising litigants-at-large may assume that the
"brakes are off" as a general matter and thus become emboldened to pursue additional
proceedings against the legislator. The sources of suits against legislators are legion and
include other legislators and various entities in the executive branch or municipal
government. Even if such suits are disposed of quickly through a motion to dismiss
under Civil Rule 12, the resources and expense consumed in producing a stream of such
motions could quickly mount.

Admittedly, the scenario presented here would probably most likely arise in the context
of proceedings implicating legislative immunity (the other immunity), but this office
nonetheless counsels taking advantage of all immunities. It is true that civil process
immunity only delays proceedings until a time following legislative sessions, but it could
well be the case in a given situation that a delay would be critically important.

Third, though other courts have ruled on the non-waivability of legislative and civil
process immunity, the Alaska Supreme Court has not yet done so.* From a legislative
perspective, no impediments to the court reaching that non-waivability conclusion should
be erected. The issue of waiver in the immunities context is very important and is
intertwined with the issue of the personal and subject matter jurisdiction of the courts, or
more particularly, the limits of jurisdiction.

In the immunity context, these jurisdictional limit issues relate to checks on the power of
courts being raised against the legislative branch, whether in criminal or civil
proceedings, and whether raised against a legislator directly (e.g., a proceeding against a
legislator, including suits for damages, injunctions, or declaratory judgments) or
indirectly (e.g., subpoenaing a legislator to be a witness in a case against someone else).
Historically, immunity arose when judges were merely appointed lackeys of the Tudor
and Stuart monarchs engaged in a struggle against parliament; today, it is a separation of
powers boundary across which the power of the judicial branch may not be extended to
disrupt the legislative branch.

That immunity is not waivable means, among other things, that separation of powers
protections cannot be mistakenly or improvidently surrendered. It also means that if an
attorney not familiar with immunity fails to assert it at tnal, it may still be raised for the
first ttme on appeal. This happens frequently; non-waivability has saved many
legislators. It also means that immunity may, in a second, separate case, provide the
basis for a collateral attack on a first case decided against a legislator, even if the first
case proceeded all the way through the appellate process to a final decision without

* As you are aware, the Department of Law views the immunity as not being subject to
waiver. Additionaily, the argument that immunity cannot be waived has been worked
into briefing filed by attorneys in the Office of Legal Services in at least five different
lawsuits. Each time, however, the argument was essentially a subsidiary one to a
separate, main argument, and each time, the case in question was resolved without
mentioning, much less reaching and resolving, the non-waiver issue.,
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immunity ever being mentioned (because the first attorney(s) were soundly asleep at the
switch).

If legislators begin to make a habit of waiving, trying to waive, or engaging in conduct
that is analogous to waiving immunity, the Alaska Supreme Court might be persuaded
not to follow the lead of other states when the issue reaches the court and instead hold
that immunity can actually be waived. A great deal would be lost by such a ruling.
Legislator-driven encouragement of it should be avoided if at all possible.® Again, much
of this reasoning applies mainly to legislative immunity, but a ruling by our court that
civil process immunity may be waived makes a ruling that the arguably more important
legislative immunity may be waived all the easier to reach, and vice versa.

Turning now to the answer to the question asked, after careful consideration by a
legislator and discussion with the legislator's lawyer, a legislator could indeed attempt to
participate in a proceeding against which immunity would normally provide a shield.
Participation could occur simply by the legislator not asserting the immunity to which
the legislator is entitled. If no one else raised the immunity issue, it would likely be a
non-factor. However, the legislator should not mention -- in court or out -- the term
"waiver" in conjunction with or in explanation of the legislator's considered and always-
discussed-with-an-attorney-before-hand decision to appear in a proceeding normally
subject to immunity.®

JPC:lmb
05-015.lmb

’ The list of reasons set out in this memo for not waiving immunity is not intended to be
exhaustive.

8 Civil process and legislative immunities protect legislators, legislative committees, and
the legislature. All of these players have an interest in immunity issues and in the course
of the development of immunity jurisprudence. All of them could be affected to some
degree by a precedent restricting the scope of immunity or allowing waiver of immunity.
This gives any one of the players a general interest in any case in which a legislator is
choosing to not assert an available immunity, whether through an affirmative attempt to
waive it or through silence coupled with actual attendance. In addition, the specifics of a
given "non-assertion"” case may give any of the players a second, more particularized
interest in the case. Either type of interest may lead any of the legislative players to
attempt to intervene in the case as a party or to participate as an amicus and raise the non-
waiver issue. If so, it is likely that the courts would consider any immunity-related
arguments presented by a player wishing to be heard. Because immunity protects the
legislative process generally, even a constituent wishing-to be heard might get the courts
to listen.
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MEMORANDUM July 20, 2006

SUBJECT: Oath and subpoena of witness before a standing committee

TO: Representative Max Gruenberg

FROM: Tamara Brandt Cook

Director

May an oath be administered to a person testifying before a standing committee of the
legislature?

The matter is addressed in AS 24.25.060 which states in full (emphasis added):

Sec. 24.25.060. Oath and penalty for violation of cath. The president of

the senate and speaker of the house of representatives and the chairman

of every committee of either body may administer an oath to a witness

| appearing before the respective bodies. A person who wilfully swears
or affirms falsely concerning any matter material to the subject under

| investigation or inquiry is guilty of perjury and upon conviction is

| punishable by imprisonment for not less than one year nor more than five
years.

It is my impression that when a standing committee chair has administered an oath the
form that has been used is that used in court: "Do you solemnly swear (or affirm) that the
testimony you are about to give in this matter will be the truth, the whole truth, and
nothing but the truth so help you God?"

May a standing committee or the chair of a standing committee issue a subpoena?

Again the matter is addressed by statute. Provisions dealing with thc subpoena process
are found at AS 2425010 - 24.25.080. With respect to your precise question,
AS 24.25.010(b) states in full:

(b) A subpoena requiring the attendance of a witness before a
standing or special committee of the legislature may be issued by the
chairman of a committee when authorized to do so by a majority of the
membership of the committee and with the concurrence of the president or
the speaker, or with the concurrence of the house or the senate.
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Attached is a copy of a proposed committee subpoena form.

TBC:med
06-436.med

Enclosure
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MEMORANDUM October 17, 2006

SUBJECT: Meetings of standing committees during the interim

{Work No. 25-LS0128)
TO: Representative Max Gruenberg
FROM: Tamara Brandt Cook .

Director

(1) May a standing committee subpoena the governor to appear at a meeting to be held
after the legislature has adjourned sine die?

Mason's Manual states in sec. 445(5). "Committees, specially authorized, may sit after
adjournment sine die." (Sece also, sec. 622) Uniform Rule 21(c) grants to standing
committees the power to meet between sessions. A committee that meets between
sessions may consider "any legislative matter which is consistent with the jurisdiction of
the committee."

It is my understanding that you are interested in the possibility of the House Judiciary
Committee conducting an investigative meeting to determine whether the Governor
intends to execute a contract dealing with construction of a natural gas pipeline without
submitting the contract to the legislature for its approval. It is clear that the legislature
has broad authority to investigate and that the investigation may be conducted through a
committee. (Mason's Manual, sec. 795) However, I must caution that Uniform Rule
20(a) does not specifically grant jurisdiction to the Judiciary Committee to conduct
investigations, nor has the House referred the pipeline contract matter to the Judiciary
Committee. Indeed, it appears that under Uniform Rule 20(a) the State Affairs
Committee may have a claim to jurisdiction over the pipeline contract since it is charged
with "programs and activities of the Office of the Governor" and that the Resources
Committee might also have a ¢laim to jurisdiction. Nonetheless, it is consistent with the
past practice of the legislature for legal issues, such as those involving separation of
powers, to be considered by the Judiciary Committee. Consequently, it is unlikely that
the Judiciary Committee would be deemed to be acting outside of its authority to meet
between sessions under Uniform Rule 21(c) if it conducting a hearing to ascertain the
status of the pipeline contract.

A standing committee has broad statutory power to subpoena a witness under
AS 24.25.010(b). Note that the subpoena must be authorized "by a majority of the
membership of the committee and with the concurrence of . . . the speaker . . ."
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(2) May a standing committee place a person under oath at a meeting held during the
interim?

The chair of a standing committee has broad authority to administer an oath at any
meeting of the committee. AS 24.25.060 states in part: “the chairman of every
committee of either body may administer an oath to a witness appearing before the
respective bodies. A person who willfully swears or affirms falsely concerning any
matter material to the subject under investigation or inquiry is guilty of perjury and upon
conviction is punishable by imprisonment for not less than one year nor more than five
years."

TBC:ljw
06-344.Ijw
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MEMORANDUM September 9, 2008
SUBJECT: Inquiry regarding issuance of subpoenas in legislative
investigations
1 TO: Representative Max F. Gruenberg, Jr.
FROM: Jack Chenoweth

Assistant Revisor

In conjunction with the current legislative investigation initiated by the Legislative
Council, I looked back to January 1975 for examples of use of subpoenas issued in
conjunction with legislative inquiries or investigations.

The Sheffield impeachment provides the chief example of authorization of subpoenas.
Enclosed are the minutes, from the Senate Journal of the Special Session, setting out the
authorization for subpoenas by the Senate Rules Committee in July 1985 in conjunction
with that effort. As you can see, the authorization is "generic" in that it does not
specifically name a witness or witnesses to whom the subpoenas are to be addressed.

There is, in the public record, a 1980 Opinion or memo of the Attorney General to former
Representative Alvin Osterback concerning issuance of legislative subpoenas that also
provides guidance. A copy of the memo is provided.

If [ am able to find any other examples in the days to come, I will make copies and send
them along. However, this office would not be involved in or necessarily be aware of a

committee action to issue a subpoena. Nor is that fact likely to find its way into House or
Senate Journals.

JBC:med
08-384.med

Enclosure
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MEMORANDUM September 10, 2008

SUBJECT: Legislative Council Investigation (Work Order No. 26-LS0098)

TO: Representative Max Grue_nberg

FROM: Tamara Brandt Cook

Director

(1) Does the Legislative Council have the authority fo initiate and maintain the
investigation under the contract authorized during the last special session?

A committee generally may perform those functions that have been delegated to it or
referred to it by the full legislative body. No statute or Uniform Rule grants specific
authority to a comrmittee to conduct investigations, nor does a statute or rule restrict the
power of investigation. The legislative council has been assigned certain powers and
duties by law and, arguably, those grants of authority carry with them the implied power
to conduct investigations necessary to carry out those functions. Indeed, the grant of the
power to depose witnesses and to issue subpoenas under AS 24.20.060 is evidence of a
direct rather than implied grant of investigatory power to the legislative council.
Probably the legislative council can investigate any matter that falls within its duty to
provide administrative services to the legislature (AS 24.20.061) as well as its power to
participate in the lawmaking function through the introduction of legislation
(AS 24.08.060(b)).

The legislative council does not have explicit authority to investigate activities of
executive branch agencies or officers. However, lawmaking is a central legislative
activity that justifies broad investigatory pursuits. It is stated in Mason's Manual, sec.
795(10): "An investigation into the management of the various institutions of the state
and the departments of the state government is at all times a legitimate function of the
legislature." The legislative council contract dirccts the consuliani to Minvestigate the
circumstances and events surrounding the termination of former Public Safety
Commissioner Walt Monegan and potential abuses of power and/or improper actions by
members of the executive branch" and to prepare a report that includes "any
recommendations for action by the Legislature . . . ." (Clause I, Statement of Work) It is
possible, for example, that the recommendations contained in the report prepared under
the investigation contract will consist of proposed legislation and fall squarely within the
lawmaking function exercised by the legislative council when it considers the
introduction of legislation or that the recommendations contained in the report will fall
under the council's administrative duties which could include bringing matters involving
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public policy and the administration of state government to the attention of the legislature
for what actions it chooses to take if any.

(2) Is this, in fact, an investigation being conducted by the Senate or House Judiciary
Committees that is supported by Legislative Council funding, the Legislative Council
being the entity that has general responsibility for legislative matters generally when the
legislature is not in session?

The Legislative Council has entered into a contract for the investigation. It is the Council
that can terminate the contract. The final report by the consultant is to be submitted to the
Council, not to another committee, and it is the Council that must determine whether to
release the report or portions of it to the public. It must be concluded that this is an
investigation by the Legislative Council.

(3) Does the use of one or more Judiciary Committees to issue subpoenas in connection
with the investigation amount to an internal decision within the legislative branch as to
how best to initiate and maintain the investigation which is nonjusticiable?

The method whereby the activities of the consultant are to be supported through the
issuance of subpoenas appears to be a nonjusticiable question based on principles of
separation of powers. The court has shown a willingness to examine legislative
procedures in some detail and to invalidate a legislative action when the court finds that
the legislature fails to comply with constitutionally mandated procedure or requirements.
(Plumley v. Hale, 594 P.2d 497 (Alaska 1979); State v. A.L.LV.E. Voluntary, 606 P.2d
769 (Alaska 1980)) However, the court will not consider questions regarding the
procedure of the legislature itself because of separation of powers considerations.
{Malone v. Meekins, 650 P.2d 351 (Alaska 1982)} This is true even when the legislature
does not follow procedures for the legislature that are set out in statute. (Abood v.
League of Women Voters of Alaska, 743 P.2d 333 (Alaska 1987))

(4) Does the Speech and Debate provision, the first sentence of Art. I, sec. 6 of the state
constitution, provide a basis to contend that no other forum may inguire as to the
legislature's decision regarding the methods used to conduct this investigation,
particularly given that the decision to initiate the investigation was taken by the
legislative council during a special session?

Yes. Article II, sec. 6 states in part: "Legislators may not be held to answer before any
other tribunal for any statement made in the exercise of their legislative duties while the
legislature is in session.”

However, legislative immunity applies when legislators are acting in the scope of
legislative duties. Unconstitutional acts may not be protected because they are not in the
scope of legislative duties. (But, for the breadth of legislative immunity see State v,
Dankworth, 672 P.2d 148 (Alaska App. 1983).
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Note in this regard that in addition to the constitutional provision, legislative immunity is
a matter of statute, AS 24.40.010 provides somewhat broader protection than the
constitutional provision in that it extends immunity to a "legislator attending, going to, or
returning from a meeting of an interim standing or special committee of the legislature of
which the legislator is a member.” Furthermore, legislative immunity has been
recognized to be part of the common law. (Tenny v. Brandhove, 341 U.S. 367, 71 S. Ct.
783, 91 L.Ed. 1019 (1951)) The common law is made part of state law under
AS 01.10.010. Accordingly, in Alaska immunity is also part of Alaska's common law.
Common law immunity is broader than the constitutional immunity. (In re the Subpoena
Issued to Kevin Jardell, S-10457, Dec. 20, 2001, Order on Original Application for
Relief; wherein the court unanimously extended legislative immunity to state legislative
employees involved in the performance of legislative duties during the interim)

TBC:Imb
08-214.lmb
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SUBJECT: Legislative investigation: claims of executive privilege; disposition

and enforcement of subpoenas
TO: Representative Max F. Gruenberg, Jr.

FROM: Jack Chenoweth
Assistant Revisor

These are responses to the several questions set out below.

1. THE ADMINISTRATION'S PRIVATE COUNSEL HAVE INDICATED THAT THEY MAY
INTERPOSE AN "EXECUTIVE PRIVILEGE" OBJECTION TO SUBPOENAS ISSUED THAT ARE
ADDRESSED TO EXECUTIVE BRANCH EMPLOYEES REQUIRING THEM TO TESTIFY BEFORE
THE LEGISLATIVE COUNCIL'S INVESTIGATOR.

CONSIDERING COURT DECISIONS IN THIS JURISDICTION AND OPINIONS OF THE
ATTORNEY GENERAL, WHAT IS THE EXTENT OF "EXECUTIVE PRIVILEGE'" DOCTRINE
UNDER THE LAW OF THIS STATE?

The genesis of contemporary executive privilege analysis as a qualified executive
privilege is United States v. Nixon, 418 U.S. 683, 705 - 713 (1974).

State judicial recognition of the executive privilege doctrine first appears in Doe v.
Alaska Superior Court, Third Judicial Dist., 721 P.2d 617 (Alaska 1986), a defamation
action brought by a medical doctor who had been unsuccessful in gaining appointment to
the State Medical Board; the doctor sought production of the governor's file compiled
when the doctor's nomination was under consideration by the executive. Having already
noted the existence of the separation of powers principle, the court concluded that the
pubiic policy rationale that applies to give rccognition to the privilege in the federal and
certain other state courts was equally valid in this state. The privilege, the court said, as
applied in other courts:

. is only a qualified one, is applicable to internal advice, opinions and

recommendations, and is intended to protect the deliberative and mental
processes of decision-makers.
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721 P.2d at 623. Moreover, the court was prepared to apply the doctrine only as to
"internal communications,” that is, communications involving or initiated by persons
engaged within the executive branch:

In cases such as [those in other jurisdictions that the court cited in its
analysis], the requested disclosure involved either internal
communications stating the opinions and recommendations of state
employees, or information directly solicited by government officials. In
such cases the rationale underlying the executive privilege doctrine -- the
need to encourage candid opinions and debate among government officials
during the decision-making process -- is directly applicable. Furthermore,
there often is an express or at least an implied understanding of
confidentiality attached to such communications.

721 P.2d at 625. Letters from the public were therefore necessarily excluded from the
doctrine's coverage.

Thereafter, the court summarized its understanding of the doctrine:

The doctrine of executive privilege recognizes that chief executives
sometimes have a qualified power to keep confidential certain internal
governmental communications "so as to protect the deliberative and
mental processes of decision-makers." Doe, 721 P.2d at 622-23 (footnote
omitted). The doctrine is designed to ensure the availability to executive
decision-makers of candid advice.

Anchorage v. Anchorage Daily News, 794 P.2d 584, 593 (Alaska 1990} (citing United
States v. Nixon, 418 U.8. 683, 708, 94 S. Ct. 3090, 3107-08, 41 L. Ed. 2d 1039, 1064
(1974)) and the statement in that opinion that "the primary impetus for the qualified
privilege is the need to protect '. . . [t]he public interest in candid, objective, and even
blunt or harsh opinions in presidential decision making. A president and those who assist
him must be free to explore alternatives . . . and to do so in a way many would be
unwilling to express except privately."

Two other court decisions warrant mention. Capital Information Group v. Office of the
Governor, 923 P.2d 29 (Alaska 1990), examined the distinction between the separation of
powers-based doctrine of executive privilege and the common law-grounded deliberative
process privilege in the context of public access to budget impact statements and
legislative proposals forwarded for the governor's consideration. This distinction was
amplified in Gwich'in Steering Committee v. Office of the Governor, 10 P.3d 572, 578 -
579 (Alaska 2000):

We stated in Capital Information Group v. State, Office of the
Governor that we considered the terms “executive privilege" and
"deliberative process privilege" to be synonymous for purposes of that
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discussion. But the two terms are not identical. Instead, the deliberative
process privilege is a "branch" of a broader group of governmental
privileges. The roots of the deliberative process privilege lie in the
common law; 1t protects the mental processes of government decision
makers from interference, not constitutional notions of separation of
powers. Therefore, the question is not whether the communication relates
to a duty mandated in article III of the Alaska Constitution, but whether
disclosure of the communication sought would affect the quality of
governmental decisionmaking.

The Department of Law identified "executive privilege" as a device by which to protect
assertedly confidential information against public disclosure about two years in advance
of the Doe decision, but did so in the context of protection for executive branch decision
making:

[A] privilege that has been recognized by courts is the "executive
privilege,” which protects from public disclosure those predecisional
documents prepared by governmental agencies that reflect the
"decisionmaking" or "deliberative process” of the agency. This privilege
has received most attention from the federal courts, in cases addressing the
issue of whether documents are exempt from disclosure under the
Freedom of Information Act, 5 U.S.C. § 552 (1966). The privilege has yet
to be recognized by the Alaska Supreme Court, but there is little reason to
believe that the court will not do so, at least to some extent, when
presented with the issue.

1984-1 Op. A.G. (Inf), June 25, 1984, at 5. With respect to the more recent opinions of
the attorney general treating with executive privilege, the distinction first drawn by the
court between "executive privilege" and "deliberative process privilege" breaks down.
The analysis offered in two opinions, Op. A.G. 1993 (January 1, 1993), No. 221-92-0553,
and 1994 Op. A.G. No. 1 (November 24, 1994), seems almost to eliminate the distinction
between the two. Both opinions were prepared and issued before the decisions in Capital
Information Group and Gwich'in Steering Committee, so their value may be considered
questionable.’ -

' For the record, a recent (2007) "Comment” in Capital University Law Review,
"Stifling Gubernatorial Secrecy: Application of Executive Priviiege to State Executive
Officials,” 35 Cap. U. L. Rev. 983, notes that the doctrine applies in these jurisdictions:
Alaska (Doe v. Alaska Super. Ct., 721 P.2d 617, 623 (Alaska 1986)); California (Times
Mirror Co. v. Super. Ct., 813 P.2d 240, 250-52 (Cal. 1991)); Delaware (Guy v. Jud.
Nominating Comm'n, 659 A.2d 777, 785 (Del. Super. Ct. 1995)); Kentucky (Courier-
Journal v. Jones, 895 SW.2d 6, 8-9 (Ky. Ct. App. 1995)); Maryland (Hamilion v.
Verdow, 414 A.2d 914, 924 (Md. 1980)); New lJersey (Nero v. Hyland, 386 A.2d 846,
853 (N.J. 1978)); New Mexico (V.M. ex rel. Attorney General v. First Jud. Dist. Ct. of
NM., 629 P24 330, 333 (N.M. 1981)); Vermont (Killington, Ltd. v. Lash, 572 A.2d




Representative Max F. Gruenberg, Jr.
September 1 1, 2008
Page 4

The author of the Capital University Law Review cited in this memo suggests that the
court's analysis in Capital Information Group modifies the qualified executive privilege
into something approximating a deliberative process privilege examination, at least in the
first instance:

At first glance, the Alaska Supreme Court appears to have adopted
the chief executive communications privilege recognized in Nixon. Using
the separation-of-powers rationale in Nixon, the court explained: "While
we have not had occasion to address the executive privilege doctrine in the
context of Alaska's Constitution, the doctrine has been widely recognized
by both federal and state courts based on their respective constitutions.”
The Doe Court, citing Nixon, found that executive privilege presumptively
attached upon a formal and particularized claim.

A detailed analysis of the court's decision in Doe, however, reveals
the implementation of a series of strict procedural requirements analogous
to those required by the deliberative process privilege. First, the burden of
proof lies with the government to "specifically identify and describe the
documents sought to be protected and explain why they fall within the
scope of the executive privilege.” To meet this burden, the government
must introduce affidavits based on a "personal examination of the
documents by the affiant official." Once these procedural requirements
are satisfied, the court must engage in the balancing test elucidated in
Nixon. Finally, upon a sufficient showing of need, the trial court must
engage in an in camera review of the documents to determine whether
disclosure is appropriate,

Nearly a decade later, the Alaska Supreme Court clarified its
holding regarding executive privilege in Capital Information Group v.
State. Initially, the court acknowledged its prior acceptance of the
constitutionally based executive privilege articulated in Mixon. Then, it
stated: "[T]he term 'executive privilege' in Doe encompasses what other
commentators have called the deliberative process privilege." In doing so,
the court adopted the substantive requirements underlying the deliberative
proccss privilege--namely, that the malerials be both deliberative and
predecisional. Accordingly, purely factual material falls outside the scope
of the privilege unless disclosure "'would reveal the deliberative process,

1368, 1375 (Vt. 1990)); and Virginia (Taylor v. Worrell Enters., Inc., 409 S.E.2d 136,
139 (Va. 1991)). The same source also relates that the Commonwealth of Massachusetts
has refused to recognize any form of executive privilege. Babets v. Sec'y of Exec. Office
of Human Servs., 526 N.E.2d 1261, 1266 (Mass. 1988). 35 Cap. U.L. Rev. at 985, note 7.
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or if the facts are "inextricably intertwined" with the policymaking
process."”

At this point, the strict procedural requirements imposed by Doe
apply. If a formal and particularized privilege claim is asserted, "there is a
presumption in favor of nondisclosure and the party seeking access to the
document must overcome that presumption.” In essence, the Alaska
Supreme Court [has] adopted a skeleton of the deliberative process
privilege .

35 Cap. U. L. Rev. at 999 - 1001 (notes omitted).

Alaska's recognition of the privilege, as in the other jurisdictions, does not treat it as one
that is absolute. The procedural requirements that attach to claim of the privilege direct
that the privilege be asserted with specificity. Once requisite specificity has been
demonstrated, the presumption of the privilege applies and the court will look at the
executive's asserted need for confidentiality against the opposing party's claim for
production,

WOULD THE CLAIM OF "EXECUTIVE PRIVILEGE' PROVIDE A VALID DEFENSE OR SHIELD
THAT WOULD PERMIT AN EXECUTIVE BRANCH EMPLOYEE FROM ANSWERING
QUESTIONS PUT TO HIM OR HER IN A LEGISLATIVE INVESTIGATION OR FROM PROVIDING
COPIES OF RECORDS UNDER A SUBPOENA DUCES TECUM IN A LEGISLATIVE
INVESTIGATION?

If the claim is to operate at all, it probably would operate only in a narrowly limited
sphere.

First, while the judicial decisions of the courts in this state speak in terms of
"communications," leaving open the possibility that a claim of executive privilege might
be asserted as to verbal communications, the Doe decision, by its terms, describes the
privilege as applicable only to "internal governmental communications” and discusses the
privilege in terms of the considerations bearing on the eventual examination and
production of physical evidence:
. we find the state's claim of privilege potentially vaiid with respect to

the internal memoranda and "miscellaneous papers'’ in the appointment

file. We do not know their exact content. However, at least some of the

documents clearly are internal communications, and they may contain

advisory opinions and recommendations. If so, they would constitute the

type of internal deliberative communication the privilege is designed to

protect.
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721 P.2d at 625 (emphasis added). If the purpose of the subpoena is to elicit testimony
(as distinct from a document or record), the claim of executive privilege is probably not
available.

Second, at least in the context of its operation in the federal courts, the executive
privilege applies only as to communications running between the president and his or her
principal subordinates:

. the public interest is best served by holding that communications
made by presidential advisers in the course of preparing advice for the
President come under the presidential communications privilege, even
when these communications are not made directly to the President. Given
the need to provide sufficient elbow room for advisers to obtain
information from all knowledgeable sources, the privilege must apply both
to communications which these advisers solicited and received from
others as well as those they authored themselves. The privilege must also
extend to communications authored or received in response to a
solicitation by members of a presidential adviser's staff, since in many
instances advisers must rely on their staff to investigate an issue and
formulate the advice to be given to the President. We are aware that such
an extension, unless carefully circumscribed to accomplish the purposes of
the privilege, could pose a significant risk of expanding to a large swath of
the executive branch a privilege that is bottomed on a recognition of the
unique role of the President. In order to limit this risk, the presidential
communications privilege should be construed as narrowly as is consistent
with ensuring that the confidentiality of the President's decisionmaking
process is adequately protected. Not every person who plays a role in the
development of presidential advice, no matter how remote and removed
from the President, can qualify for the privilege. In particular, the
privilege should not extend to staff outside the White House in executive
branch agencies. Instead, the privilege should apply only to
communications authored or solicited and received by those members of
an immediate White House adviser's staff who have broad and significant
responsibility for investigating and formulating the advice to be given the
President on the particular matter to which the communications relate.
Only communications at that ievei are close enough to the President to be
revelatory of his deliberations or to pose a risk to the candor of his
advisers.

In re Sealed Case, 121 F.3d 729, 751 - 75 (D.C. Cir. 1997). Again, based on federal
court precedents, the claim of executive privilege does not apply to "communications of
staff outside the White House in executive branch agencies that were not solicited and
received by such White House advisers." Judicial Watch v. Department of Justice, 365
F.3d 1108 (D.C.Cir. 2004), at 1116 (citing In re Sealed Case, 121 F.3d at 752) (emphasis
added); see /n re Sealed Case, 121 F.3d at 752 ("[T}he privilege should not extend to
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staff outside the White House in executive branch agencies."). Thus, "the privilege
become[s] more attenuated the further away the advisers are from the President
operationally," Judicial Watch, 365 F.3d at 1114-15, and, in the event of a challenge,
determining how far down the line of advisors constitutional protection provided by the
executive privilege doctrine should extend in the context of balancing the needs of the
executive and the Congress will.be a fact-intensive inquiry. If the same test were to be
applied in the application of executive privilege under the doctrine as identified by the
state court, the test could eliminate assertions of executive privilege by commissioners
and subordinates in the 14 principal executive departments.

Finally, at least under my review of the line of federal decisions, the executive privilege,
whether applied to a conversation with the president or to fact gathering in preparation
for that sort of conversation, is intended to promote candid communications by and with
the president concerning the execution of his Article Il duties--and nothing more:

See Nixon, 418 U.S. at 705 (referning to "the nature of the privilege of
confidentiality of Presidential communications in the exercise of Art. II
powers"); /d. at 708 (President and advisers "must be free to explore
alternatives in the process of shaping policies and making decisions"); /d.
at 711 (privilege covers communications "in performance of the
President's responsibilities"); In re Sealed Case, 326 U.S. App. D.C. 276,
121 F.3d 729, 744 (D.C. Cir. 1997) (privilege can be invoked when
subpoenaed documents ‘"reflect presidential decisionmaking and
deliberations"); 121 F.3d at 742 (privilege protects "the confidentiality of
conversations that take place in the President's performance of his official
duties") (quoting Nixon v. Sirica, 159 U.S. App. D.C. 58, 487 F.2d 700,
717 (D.C. Cir. 1973) (en banc)), see also Clinton v. Jones, 520 U.S. 681,
137 L. Ed. 2d 945, 117 S. Ct. 1636, 1649 n.39 (1997) ("special caution is
appropriate if the materials or testimony sought by the court relate to a
President's official activities"). Like a President's immunity from
particular civil damage suits, executive privilege is "grounded in 'the
nature of the function performed, not the identity of the actor who
performed 1t." Jones, 117 S. Ct. at 1644 (quoting Forrester v. White, 484
U.S. 219, 229, 98 L. Ed. 2d 555, 108 S. Ct. 538 (1988));

Executive privilege applies to executive acts -- not to private acts
undertaken by the individual who is (in the words of the Supreme Court)
"the current occupant of that office." Jones, 117 S. Ct. at 1639,

In re Grand Jury Proceedings, 1998 U.S. Dist. LEXIS 7735 (D.D.C. May 26, 1998). See
also Nixon v. Administrator of General Services, 433 U.S. 425,449, 53 L. Ed. 2d 867, 97
S. Ct. 2777 (1977) (noting that the privilege is "limited to communications 'in
performance of [a President's] responsibilities,’ 'of his office,' and made 'in the process of

shaping policies and making decisions''.

The comparable application to the state's chief executive under the Alaska constitution is,
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of course, the performance of article III duties, and it is possible that the court might
provide the parameters of the privilege a measure of greater latitude if the governor
should assert that the communications involved action identified under article [II,
section 16:

Governor's Authority. The governor shall be responsible for the
faithful execution of the laws. [The governor] may, by appropriate court
action or proceeding brought in the name of the State, enforce compliance
with any constitutional or legislative mandate, or restrain violation of any
constitutional or legislative power, duty, or right by any officer,
department, or agency of the State or any of its political subdivisions.

IS THE "EXECUTIVE PRIVILEGE" DOCTRINE AVAILABLE AS A DEFENSE OR SHIELD IN AN
IMPEACHMENT PROCEEDING? IF IT IS NOT, IS THERE THE BASIS FOR AN ARGUMENT
THAT, BECAUSE THE DOCTRINE IS NOT AVAILABLE AS A DEFENSE IN AN IMPEACHMENT
PROCEEDING, IT OUGHT NOT ALSO BE AVAILABLE IN A PRELIMINARY LEGISLATIVE
INQUIRY SEEKING TO DETERMINE WHETHER THERE MAY BE A REASONABLE BASIS TO
UNDERTAKE A FORMAL IMPEACHMENT PRQCEEDING?

Judicial decisions suggest that a claim of executive privilege is weakest in conjunction
with an actual impeachment and that executive privilege may be attenuated or eliminated
when an impeachment proceeding has been initiated. So, for example, in Office of the
Governor v. Select Comm. of Inquiry, 271 Conn. 540, 583 (Conn. 2004), the Connecticut
Supreme Court wrote regarding a separation of power-based challenge brought by the
governor to a subpoena issued in conjunction with the impeachment of the state's chief
executive:

. precisely because the present case is related to the impeachment
process, the legislature is acting at the height of its powers and the
plaintiff's [governor's] claim to categorical immunity is at its nadir. Thus,
we believe that alleged misconduct of a chief executive that is sufficient to
warrant an impeachment inquiry should not, as the plaintiff's contention
suggests, present a reason for exempting him from accountability; rather,
it should have the opposite effect. "The impeachment power necessarily
implies a congressional power to inquire about presidential wrongdoing,
as well as a corresponding obligation on the part of the president to
respond to such inquiries.” F. Bowman III & S. Sepinuck, "High Crimes
& Misdemeanors'. Defining the Constitutional Limits on Presidential
Impeachment,” 72 S. Cal. L. Rev. 1517, 1539 (1999); see M. Gerhardt,
"The Constitutional Limits to Impeachment and its Alternatives,” 68 Tex.
L. Rev. 1, 93 (1989) ("the president is not above the . . . law, there is no
sound reason for exempting him from accountability, especially in the
impeachment process"); A. Cox, "Executive Privilege,” 122 Penn. L. Rev.
1383, 1435 (1974) ("history gives no affirmative support to presidential
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claims of privilege to withhold information from the House of
Representatives while it is considering impeachment").

Office of the Governor v. Select Comm. of Inguiry, 858 A.2d 709 (Conn. 2004), at 738 -
739. Since separation of powers principles underpin the claim of executive privilege,
Doe, 721 P.2d at 623, we may hope that an Alaska court would follow the reasoning of
the Connecticut decision and reach the same result.

DOES GOVERNOR PALIN'S ASSERTED EXPRESSION OF WILLINGNESS TO COOPERATE
VOLUNTARILY EFFECTIVELY WAIVE ANY LATER CLAIM THAT SHE MAY HAVE
REGARDING "EXECUTIVE PRIVILEGE"?

Very unlikely. A general expression, even from the chief executive, would likely be
treated as insufficient to constitute a general watver. Courts have been hesitant to impute
a waiver of executive privilege and have generally applied a case- or document-specific
standard:

The President's privilege cannot, therefore, be deemed absolute.
[A]pplication of executive privilege depends on a weighing of the public
interest protected by the privilege against the public interests that would
be served by disclosure in a particular case. . . . [T]he President asserts
that the tapes should be deemed privileged because of the great public
interest m maintaining the confidentiality of conversations that take place
in the President's performance of his official duties, This privilege [is]
intended to protect the effectiveness of the executive decision-making
process

We recognize this great public interest, and agree with the District Court
that such conversations are presumptively privileged. . . .

In his public statement of May 22, 1973, the President said: "Executive
privilege will not be invoked as to any testimony concerning possible
criminal conduct or discussions of possible criminal conduct, in the
matters presently under investigation, including the Watergate affair and
the alleged cover-up." We think that this statement and its consequences
may properly be considered as at least one factor in sinking the balance in
this case. Indeed, it affects the weight we give to factors on both sides of
the scale. On the one hand, the President's action presumably reflects a
judgment by him that the interest in the confidentiality of White House

discusstons in general is outweighed by such matters as the public
interest . . . . Although this judgment in no way controls our decision,

we think it supports our estimation of the great public interest that attaches
to the effective functioning of the present grand jury. .
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Nixon v, Sirica, 487 F.2d 700, 716 - 718 (D.C. Circ. 1973) (notes and citations omitted)
(emphasis added).

2. IN A LEGISLATIVE INVESTIGATION, HOW DOES THE LEGISLATURE OR A LEGISLATIVE
COMMITTEE SECURE ENFORCEMENT OF ITS SUBPOENAS? IS IT AN AUTHORITY THAT IS
SELF-EXECUTING (I.E. ENFORCEMENT WITHIN THE LEGISLATIVE BRANCH)} OR MUST THE
LEGISLATURE REFER THE RECALCITRANT WITNESS TO THE GRAND JURY OR THE
PROSECUTOR TO INITIATE JUDICIAL ENFORCEMENT OF THE CONTEMPT AUTHORITY?

Because the state statutes on this matter, AS 24.25, roughly parallel federal enactments,
let me start by examining the federal law.

As recently as 1971, the United States Supreme Court acknowledged an inherent
legislative right to protect the legislature's own process and existence by punishing
contemptuous conduct:

The past decisions of this Court expressly recognizing the power of the
Houses of the Congress to punish contemptuous conduct leave little
question that the Constitution imposes no general barriers to the legislative
exercise of such power. E.g., Jurney v. MacCracken, 294 U.S. 125 (1935);
Anderson v. Dunn, 6 Wheat. 204 (1821). There is nothing in the
Constitution that would place greater restrictions on the States than on the
Federal Government in this regard. See Kilbourn v. Thompson, 103 U.S.
168, 199 (1881).

Groppi v. Leslie, 404 U.S. 496, 499 - 500 (U.S. 1972). The Groppi decision went on to
note that:

Legislatures are not constituted to conduct full-scale trials or quasi-judicial
proceedings and we should not demand that they do so although they
possess inherent power to protect their own processes and existence by
way of contempt proceedings. For this reason, the Congress of the United
States, for example, no longer undertakes to exercise its contempt powers
in all cases but elects to delegate that function to federal courts.

Id. Censequently, currently, at the Congressional level, for the House of Representatives,?
the remedy 1s entirely statutory. Under 2 U.S.C. 192:

Refusal of witness to testify or produce papers. Every person
who having been summoned as a witness by the authority of either House
of Congress to give testimony or to produce papers upon any matter under
inquiry before either House, or any joint committee established by a joint

* The Senate has authority to seek civil enforcement of its subpoenas. 2 U.S.C.
288d. -
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or concurrent resclution of the two Houses of Congress, or any committee
of either House of Congress, willfully makes default, or who, having
appeared, refuses to answer any question pertinent to the question under
inquiry, shall be deemed guilty of a misdemeanor, punishable by a fine of
not more than $1,000 nor less than $100 and imprisonment in a common
jail for not less than one month nor more than twelve months.

A federal appellate court decision, Fields v. United States, 164 F.2d 97 (D.C. App. 1947),
cert den (1948) 332 U.S. 851, 92 L.Ed. 421, 68 S.Ct. 355, reh den (1948) 333 U.S. 839,
92 L.Ed. 1123, 68 S.Ct. 607, relates that the Congress was only implementing conceded
power when it enacted this section, that the section serves to supplement contempt power
implied to the two houses of Congress, enforcement of which, prior to enactment of
§ 192, involved a procedure that apparently was cumbersome and troublesome; and that
the section's objective was to facilitate gathering of information deemed pertinent to
purpose of an investigating committee. 164 F.2d at 100.

Enforcement of the federal statute contemplates a criminal prosecution. In Quinn v.
United States, 349 U.S. 155, 166 (1955), the United States Supreme Court determined as
follows:

Section 192, like the ordinary federal criminal statute, requires a
criminal intent -- in this instance, a deliberate, intentional refusal to
answer. This element of the offense, like any other, must be proved
beyond a reasonable doubt. Petitioner contends that such proof was not,
and cannot be, made in this case.

Clearly not every refusal to answer a question propounded by a
congressional committee subjects a witness to prosecution under § 192.
Thus if [a witness] raises an objection to a certain guestion -- for example,
lack of pertinency or the privilege against self-incrimination -- the
committee may sustain the objection and abandon the question, even
though the objection might actually be without merit. In such an instance,
the witness' refusal to answer is not contumacious, for there is lacking the
requisite criminal intent. Or the committee may disallow the objection
and thus give the witness the choice of answering or not. Given such a
choice, the witness may recede from his position and answer the question.
And if he does not then answer, it may fairly be said that the foundation
has been laid for a finding of criminal intent to violate § 192. In short,
unless the witness is clearly apprised that the committee demands his
answer notwithstanding his objections, there can be no conviction under
§ 192 for refusal to answer that question.

Quinn, noting In re Chapman, 166 U.S. 661 (1897), directed attention to an earlier
Congressional initiative to lend support for enforcement of the contempt authority:
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The history of Congressional investigations demonstrates the
difficulties under which the two Houses have labored, respectively, in
compelling unwilling witnesses to disclose facts deemed essential to
taking definitive action, and we quite agree with Chief Justice Alvey,
delivering the opinion of the Court of Appeals, "that Congress possessed
the constitutional power to enact a statute to enforce the attendance of
witnesses and to compel them to make disclosure of evidence to enable the
respective bodies to discharge their legitimate functions”; and that it was
to effect this that the act of 1857 was passed. It was an act necessary and
proper for carrying into execution the powers vested in Congress and in
each House thereof. We grant that Congress could not divest itself, or
either of its Houses, of the essential and inherent power to punish for
contempt, in cases to which the power of either House properly extended;
but, because Congress, by the act of 1857, sought to aid each of the
Houses in the discharge of its constitutional functions, it does not follow
that any delegation of the power in each to punish for contempt was
involved; and the statute is not open to objection on that account.

166 U.S. 671 - 672.°

Finally, under 2 U.S.C. 194, Congress determined that prosecutions under 2 U.S.C, 192,
above, were to be initiated by grand jury indictment:

Certification of failure to testify or produce; grand jury action.
Whenever a witness summoned as mentioned in section 102 [2 USCS
§ 192] fails to appear to testify or fails to produce any books, papers,
records, or documents, as required, or whenever any witness so summoned
refuses to answer any question pertinent to the subject under inquiry
before either House, or any joint committee established by a joint or
concurrent resolution of the two Houses of Congress, or any committee or
subcommittee of either House of Congress, and the fact of such failure or
failures is reported to either House while Congress is in session, or when
Congress is not in session, a statement of fact constituting such failure is
reported to and filed with the President of the Senate or the Speaker of the
House, it shall be the duty of the said President of the Senate or Speaker of
the House, as the case may bc, to certify, and he shall so ceriify, the

statement of facts aforesaid under the seal of the Senate or House, as the

* Before 1857, Congress had relied on its inherent powers of civil contempt to
compel information. Under the procedure in use until that date, the witness who refused
to testify was committed to the sergeant-at-arms of the respective house until the witness
was willing to "purge" himself of his contempt by supplying the requested information,
but confinement could not extend beyond the term of the session and could be challenged
by habeas corpus. United States v. Fort, 443 F.2d 670 (D.C. Cir. 1970), at 676.
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case may be, to the appropriate United States attorney, whose duty it shall
be to bring the matter before the grand jury for its action.

The federal scheme contemplates certification of the circumstances giving rise to the
contempt as a prerequisite to possible prosecution.

The comparable state statutes are not dissimilar to these federal models. Conceding
under the Groppi analysis that the state has inherent authority to punish, the punishment
provision appears in AS 24.25.080 which, because of similarity of language to the federal
Act, I assume our courts would also treat as a criminal statute:

Punishment for disobedience to subpoena or refusal to testify.
A person subpoenaed as provided in this chapter who fails, neglects, or
refuses to attend at the time and place where the person's presence is
required, or fails, neglects, or refuses to produce the books, papers, or
instruments or other evidence designated in the subpoena, or who having
attended in response to the subpoena, or having appeared voluntarily,
refuses to testify as to any material and proper matter within the power of
the senate, house of representatives, or a committee to investigate, upon
conviction, ts punishable by a fine of not less than $§100 nor more than
$500, or by imprisonment for not less than 30 days nor more than six
months.

The certification requirement appears in AS 24.25.030:

Disobeying subpoena or refusing to testify. If a witness neglects
or refuses to obey a subpoena, or neglects or refuses to testify or to
produce upon reasonable notice any material and proper books, papers, or
documents in the possession or under the control of the witness, the senate
or house of representatives may by resolution entered on its journal
commit the witness for contempt. If contempt is committed before a
committee, the committee shall report the contempt to the senate or house
of representatives, as the case may be, for such action as may be
considered necessary.

Note that the section's concluding ianguage ("for such action as may be considered
necessary") suggests that the outcome shall be determined or directed collectively by the
body, typically by adoption of a resolution,

There are no reported cases construing or applying the two state statutes. The federal
experience would probably provide useful guidance to a state court.

Possible legislative remedies for contempt may include referral for criminal prosecution
under AS 24.25.080, censure, or impeachment if the witness is a civil officer of the state.
The practicality of these remedies aside, there is also authority for the proposition that a
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house of a legislature may imprison, for the duration of the legislature, a witness who
refuses to testify. Anderson v. Dunn, 6 Wheat. 204 (1821). For discussions of this and
related issues, see McGrain v. Daugherty, 273 U.S. 135 (1927) and Eastland v. U.S.
Servicemen's Fund, 421 U.S. 491 (1975).

3. IN A LEGISLATIVE INVESTIGATION, MAY A WITNESS PROCEED TO TRY TO QUASH A
SUBPOENA AND, IF SO, HOW MAY HE OR SHE DO SO?

In other jurisdictions, the process typically is initiated by or involves a motion submitted
to the appropriate trial court or, in some instances, a separate action initiated to enjoin
implementation of the subpoena. A court may refuse to grant the motion to quash based
on speech and debate clause, Eastland v. United States Servicemen's Fund, 421 U.S. 491
(U.S. 1975), or other separation of powers considerations.

*

I trust this is useful for your purposes.

JBC:med
08-389 . med
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SUBJECT: Power of a committee to investigate after adjournment sine die

(Work Order No. 26-LS0098)

TO: Representative Max Gruenberg
FROM: Tamara Brandt Cook
Director

(1) To what extent is the holding in Dickinson v. Johnson, 117 Ark. 587, 176 S.W. 116
(Ark. 1915) likely to be followed in Alaska?

The Dickinson case involved concurrent resolutions passed, before the Legislature
adjourned sine die, that authorized the presiding officers to appoint two joint committees
for the purpose of investigating certain state activities. The committees were to make
their final report to the Governor. The court recognized that an investigation into the
management of state agencies is "at all times" a legitimate function of the Legislature.
However, the court noted that a committee dies when the body creating it dies, unless the
committee is continued by law. Therefore, the court concluded that a committee could
not be empowered by resolution to conduct an investigation after adjournment sine die,
although the legislature could authorize a committee to do so by enacting law.

This case has been followed in several other states. The Supreme Court of California
held that a House resolution could not lawfully create a legislative investigating
committee with power to sit after the legislature adjourned sine die. (The Special
Assembly Interim Committee on Public Morals of the California Legislature v. Southard,
90 P.2d 304 (Cal. 1939); see also Petition of Special Assembly Interim Committee on
Public Morals of California Legislature, 83 P.2d 932 (Cal. 1938))

The Supreme Court of Montana also agreed with the holding in the Dickinson case and
went further, holding that the Legislature could not create by statute a committee with
authority to act after adjournment of the body. (State ex rel. Mitchell v. Holmes, 274
P.2d 611 (Montana 1954)) Significantly, three years later, portions of the holding in that
case was specificaily overruled. In upholding a statute establishing an interim committee,
the court noted ". . . investigative power exists in the legislative branch which may be
exercised after final adjournment as well as during the session.” (State ex rel. James v.
Aronson, 324 P.2d 847 (Mont. 1958))
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When confronted with the argument that the Legislature is without authority to establish
by resolution any committee to function after adjournment sine die, the Supreme Court of
Washington decided that the Legislature has inherent power to investigate and that, in the

absence of a constitutional restriction, the Legislature has the power to establish an

investigatory committee by resolution to act after adjournment of the Legislature. (State

ex rel. Robinson v. Fluent, 191 P.2d 241 (Wash. 1948); see also State v. James, 221 P.2d

482 (Wash. 1950), cert denied 341 U.S. 911, 95 L.Ed 1348, 71 S.Ct. 615 (1951),

rehearing denied 341 U.S. 937, 95 L.Ed 1365, 71 S.Ct. 851 (1951))

While it is yet to be determined how a court in this state will respond to the holding in the
Dickinson case, it is safe to say that the case has not been uniformly followed on other
states. In addition there are several factors that distinguish the situation in this state from
that in Arkansas. Article II, sec. 11, Constitution of the State of Alaska provides in part:
"There shall be a legislative council, and the legislature may establish other interim
committees. The council and other interim committees may meet between legislative
sessions.” In addition to establishing several interim committees by statute, apart from
the Legislative Council, arguably the Legislature has conferred interim powers on
standing, special and joint committees under Uniform Rule 21(c) which states in part:

A standing committee may meet between sessions. A special or joint
committee may meet during the session or between sessions, or both, as
authorized by the resolution which establishes the committee. A standing,
special, or joint committee which acts between legislative sessions may
consider any legislative matter which is consistent with the jurisdiction of
the committee. A standing, special, or joint committee which acts
between legislative sessions constitutes a subcommittee of the Legislative
Counctl for administrative purposes. A special or joint committee may
expend money only in accordance with an appropriation made for the
work of the committee.

Also, it should be noted that the Legislature in Alaska may call itself into special session
even after it adjourns from regular session sine die. (Art. I, sec. 9) This is not true in
Arkansas. While it is usual in state constitutions for the Governor to have the power to
call a special session, at the time the Alaska Constitution was under consideration, the
Legislature had the power to call itself into special session in only ten states: Arizona,

.. Connecticut, Georgia, Louistana, Massachusetts, Nebraska, New Hampshire, New Jersey,

Virginia, and West Virginia. (Constitutional Studies 1955, prepared on behalf of the
Alaska Statehood Committee for the Alaska Constitutional Convention, Volume 2, page
23) The proposition that the Legislature is terminated after adjournment sine die and,
therefore, cannot authorize a committee to work after that point seems less powerful
when the Legislature retains the power to reconstitute itself by calling itself into special
session.

Finally, I note that the court in the Dickinson case, while holding that an interim
investigatory committee could not be established by resolution, also agreed that the
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committee could be established by statute. The Legislative Council is constitutionally
mandated and is established by statute. Under Uniform Rule 21(c) the Judiciary
Committees are subcommittees of the Legislative Council for administrative purposes
when they meet during the interim. Therefore, a reasonable argument can be made that
the Legislative Council may investigate a matter during the interim and that it may rely
on the Senate Judiciary Committee, in its capacity as a subcommittee for administrative
purposes and which has the statutory power to issue subpoenas, to issue subpoenas that
may be needed to further the investigation. In any case, in view of the power of the
legislature to adopt its own rules and in view of separation of powers considerations, it
may be that it is up to the Legislature rather than the courts to restrain a committee that
exceeds the investigatory authority granted to it by the Legislature. (Art. I, sec. 12;
Malone v. Meekins, 650 P.2d 351 (Alaska 1982); Abood v. League of Woman Voters,
743 P.2d 333 (Alaska 1987))

(2) Is there any discussion in the Constitutional Proceedings of the meaning of "between
sessions” as used in Art. II, sec. 11 which authorizes the Legislature to establish interim
committees that "may meet between legislative sessions"?

That section is discussed in the Alaska Constitutional Convention Proceedings, part 3, at
pages 1698 - 1701, attached. I found in the historical records only one thing pertinent to
your question. The Alaska Constitutional Convention Commentary on the Legislative
Article states:

(Sec. 10. Legislative Council and Interim Committees)

Provision for these is also now almost standard. Their authorization is
desirable lest a question be raised about the legislature's constitutional
ability to designate committees to act when the legislature is no longer in
session.

TBC:lmb
08-246.Imb
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345

Senator Elton: 'We are now under other business,

Represnative Dahistrom: Mr. Chair, I move the Legislative Council delegate their
authority to the council chafu-man to solicit, award and expend Legislative Council funds
in an amount not to exceed $100,000 for the purpose of contracting for legal services to
investigate the circumstances and events surrounding the termination of former Public
Safety Commissioner Monegan and potential abuses of power and/or improper actions by
members of the executive branch and prepare a report. Senator Hollis French will serve
as the project director for the contract. It is the intent of the Legislative Council that the
investigation be professional, unbiased, independent, objective and conducted at arms
length from the political process. The report shall be submitted to the Legislative
Council, Senate Judiciary committee and the House Judiciary committee in a timely

manner.

Speaker Harris: I'm going to object for the purpose of discussion anyway.
4:45

Senator Elton: Speaker Harris.

Speaker Harris: Are we going to, under this motion, are we going to allow subpoena

powers or any other kind of powers necessary to get the information needed?

Senator Elton: To the speaker, it is going to be an initial decision that will be made by the
project director if subpoenas are issued it would have to be through either one of the

Judiciary committees. -
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Speaker Harris: Ok, thank you. Iremove my objection to the (inaudible).

Senator Elton: Senator Wilken.

5:20

Senator Wilken: Thank you Mr. Chair, just a couple of questions. This is something that

. this committee doesn’t do very often, certainly not since I've been on the committee, I

wonder just for all of our comfort that if I could ask someone with a legal background the
authority under which this council can undertake this type of an action, just put that on
the record. Then my second question is what do we expect as a deliverable, what is the

end of this, what will we get, what is going to come back to us, what do we think that is

- going to be? So those are two questions if I could.

Senator Elton: Thank you Senator Wilken. Tam, could you sit at the end of the table for

us at the mic, then introduce yourself for the record.

Tam Cook: Mr. Chair and members of the committee, I'm Tamara Cook and I’m the

director of the Legislative Affairs Agency Legal Services division.

. Senator Elton; And Tam, did you hear the first component of the question, under what

legal authorities are we stepping forward? |

MRight. The first part goes to the issue of whether Leg. Council has the power
illb e areport. Leg, Council has the power to '
conduct investigations, includiné to issue subpoenas itself, and to compel the testimony
of witnesses, and administer an oath, but if you look at the statement of the powers and
duties of Leg. Council, those powers are limited to carrying out actions that the Leg.
Council has to undertake under its own statutory references which have to do with
.providing bill drafting services, administrative services, etc. So Leg. Council does not

have broad, open ended investigatory powers, it has the ability to investigate with respect




to administrative duties. However, in this case, apparently we are going to be
considering entering into a contract for thé purpose of hiring someone to look into a
situation and to prepare a report , as such the council will not be coudﬁcting an
investigation. The report could include items that the council can participate in, such as a
recommendation for amendments to legislation. Leg. Council has the authority to |
introducc legislation to the Rules committee, I think there is a good question about
whether Leg. Council could itself conduct an investigation into a matter that is outside of
its jurisdiction entirely, I believe that this would not be an administrative matter of the

legislature.

8:15

Senator Elton: Thank you. Before we proceed, and it looks like the Senator has a follow
up question. I'd like to welcome a member, Representative Stoltze, should also note in
the audience and I hope I don’t miss anybody, Senatoré French, Senator Ellis, Senator
Therriault, Representative Ramras, Representative Wilson, Senator Stedman,
Representative Mike Kelly... I hope I haven’t missed anybody. Was I correct in

assuming that you have a follow-up question, Senator Wilken?

Senator Wilken: Yes, thank you Mr. Chair, So Tam, what I am hearing you say is that
the motion that we are voting on is within the purview of the Legislative Council to move

ahead to hire someone to conduct this investigation?

Senator, through the chair, yes, I think that the council can conduct some,

can hire someone to look into the matter and to prepare a report. If as a result of the
report, for example, the council was faced with a recommendation that the legislature
conduct an actual investigation into one or more issues that are uncovered as a result of
the report, I doubt that Leg. Council would be the body that could conduct the
investigation. At that point, it strikes me, the repbrf would need to be tumed over by Leg.
Council to the house and the Senate to take appropriate action... Either the House or the

full Senate has the power to investigate, and fundamentally the standing committees of
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each body have constitutionally based powers of investigation, but the Leg. Council’s

power to investigate is a limited one.
9:50

Senator Wilken: Thank you Tam. The next question was, and I'm not sure it was for

Ms. Cook, but it is certainly for all of us. What is the deliverable, what are we going to

- get back in the process, and when do we expéc_t that to happen?

Senator Elton: To Senator Wilken, the motion itself reads in a timely manner. I think
we've struggled with what would be an appropriate amount of time, and that gets to the
first part of your question, what the deliverable will be. The first paragraph of the motion
speaks to what the investigator will be doing. I think it is. difficult to prcsubpose what the
report will be, and quite frankly, I think that the intent here is to make sure that, as much
as possible, that that direction comes from the person who is doing the review rather than

from the legislature itself.

Senator Wilken: Will the report come back to all of us, just to the chairs, and will it be
confidential?

10:55

Senator Elton: And I'm kind of looking at Tam Cook in response to the question, this is
Kim Elton again, the motion provides that the report will be made to the Legislative
Council made avaijlable to the Legislative Council, will be made available (v both the
House and the Senate Judic-iafy committees, and so it will have a broad distribution and I
don’t think, and I'm. . this may be an opportunity for further discussion. I don’t think it
should be a confidential report. ‘

Senator Wilken: Idon’t know one way or another, other than we probably want to talk

about that before we get a report back, about how broadly it is spread. It is obviously a
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personnel issue in some respects, and we always guard those quite closely, so, I just

throw it on the table so we go through it before we start.

11:48

Senator Elton: I think that is a good point, I mean I guess it’d probably be something that,
if in fact there were personnel issues, we’d have to sit down with the project director and

with Legislative Council.

If I may, through the 6hair, to the extent that the report identifies specific

information such as personnel information that is confidential by law, it would be
necessary for that portion of the report not to be included in whatever the public portion
might be, and it would probably be necessary for Leg. Council to receive that portion of

the report in executive session.

Senator Elton: Representative Coghill

Representative Coghill: Actually, the second question was my question. Thank you.
Senator Elton: Further discussion?

Senator Wilken: Should we put in the motion, then, something about that fact? So that

two months, or four months from now, there isn’t any discussion of whether or not parts

of it are kept confidential? That will put us in a very difficult spot if we make that

decigion later rather than now,

Senator Green: What was the question? I'm sorry.
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Senator Wilken: What part of the report, all or, what part of the report will be

confidential, or will any of it be confidential; or will all of it be confidential.
Senator Elton: Senator Green.

Senator Green: My understanding about the initial report will jﬁst come in with, you
know, findings, and then if there is anyone being questioned that will not cooperate with
the investigator, we might have to go under, you know, be sworn in, and that of course is
pﬁblic. And so the initial report, I don’t think, is the critical piece of having it public, it’s
the follow-up that will be the thing, and then there will be a final action or report, and

Senator Elton: I guess my initia] response is this report will not be contrary to any law,
and if in fact there is a personne] issue that would otherwise be confidential, in working
with Legislative Council I think we can ensure that the call is correct and the report will

not be contrary to law.
14:20

Senator Wilken: And that is good, and should there be an amendment to this motion that

says that, so we don’t have to wrestle with that months from now?

Senator Elton: To Senator Wilken, I don’t know that there needs to be, I think that if we

have it on the record here, and if there is no objection, I’m not sure that we need to figure

out the wordsmithing. Representative Coghill?

Representative Coghill: So that brings to mind one of the questions of the deliverable,
then. Are we looking for information that says there should be further action, or is this the
further action contemplated that it would be a report that would avtomatically go to the
Judiciary committees that would require action. So, when I first heard the motion, I was

thinking, ok, this would come back to advise us if there was further action needed, but it '
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would be automatic: There would be no Council action necessary or would it go directly

to the Judiciary committees for their consideration?

15:27

Senator Elton: I’m going to respond, and if other people want to jump into the
discuséion, I mean there is nothing'that precludes one avenue over another. It could be a
two step process, it could be a three step process, it could be a one step process, and to
some extent it may be difficult to (‘:od,ify in the motion, what that process is not knowing
at this point in time where we are going. I think that everybody has noticed that, in the
motion, it designates a project director, somebody who has been a prosecutor, and
somebody that I think will be working closely with the contractor, and I guess I'm
comfortable that if in fact there are significant decisions that seem to vary from this, that
they are going to be coming back to me, and I will bring it to the Council. But right now
it is relatively difficult, I guess, Representative Coghill, to answer your question not

knowing, before we take the first step, not knowing what the second, third or fourth step

is.

16:42

Representative Coghill: Then I may object to the motion, because it seems to me that I
would rather have us come before the committee a report that said there is reason fo
proceed, than to give the Judiciary committee an'expectation that ihey must proceed,
based on a preliminary report, So, that is kind of how, when I first saw the motion, I just

thought it was going to be a preliminary look to see if there is anything, and then my next
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to make sure that it is a clean process where, if there is something that is worthy of
further investigation, then those committees that do have subpoena power would get clear
direction from the Council. Absent that, I don’t know if this language helps me in that,
because what we are saying is that we are going to tumn that over to the Judiciary
committee of each body before we even know what the‘report is, and there is the

expectation then that the Judiciary committees will probably have to proceed before we
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really understand that report as brought before the Council. So, maybe some further

discussion on that aspect of it.
17:59

Senator Elton: So, just two responses, and I’m going to speak to the second one first, and
that it is the $100,000 dollars. I certainly hope that this can be accomplishe& for alot less
than that, and that is m'y'exp‘ectation. One of the things, and this gets to both points, one
of the things that I think is of concem is, you’ll notice in the motion that we have, we will
be doing thisin a timeiy manner. I don’t think anybody wants to create a recipe for the
review that could push us, for example, into the holiday season, and certainly I don’t
think that it would be wise, certainly, to get this done well before the seating of the next
legislature. So I guess some of the thought behind this is, on both the amount of money,

which I expect is more than enough, and a two step process 18 the timeliness issue.
[Brief at ease - 19:20 of recording to 19:26 of recording]

Senator Elton: We are coming back to order, There were a couple of side bar
conversations going on at the time. At some point here, the next person on the list is
Representative Wilson and then we will ask the named project director to take a seat next
to [inaudible]. And it was mentioned during one of the side bar conversation that it is
probably important that we know that the project director will not be paid for his
additional duties [laughter]... that question came up, and so sorry Senator French!

Representative Wilson?

20:04

Representative Wilson: Well, I kind of have a little bit of concern that Representative
Coghill does. If this tums out to be a personnel issue that that is totally confidential, and

it antomatically goes to both Judiciary committees without us designated, at least going
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over it and deciding whether we should proceed or not, I have a concern that how many

people this is going out to, so, uh, anyway, I just do have a concern about it. -
Unidentified: You need to move closer to your mic, they are having trouble hearing you.

Senator Elton: I'm locking towards the end of the table, to the point that Representative
Wilson has made, and I'm looking at Ms. Cook. Iam assuming that any report that is
given to Leg. Council and ta the Judiciary Committees will have, if there are questions of
law about what can be revealed, that those parts of the report will be redacted. If aﬁy of
the cominittees wish to know what was in the redacted component, that it would require
the meeting of one of the committees, and they would then go into executive session for

the purpose of discussing matters which are otherwise prohibited by law from being done

in a public meeting. Is that correct?

21:24

I think, Mr. Chairman, that that is essentially what would have to occur is

that if the report actually does contain information that is confidential by law, and certain
personne} information is made confidential by law, that information cannot be included in
the body of a report that is going to be made public. It would have to be in a separate,
confidential addendium. The confidential material, when it involves a consideration of a
matter that has been made confidential by law, requires... A committee is authorized at
that point if 1t wishes to consider it, to go into executive session for that purpose. And

that would be, I would think, the way that both the Leg. Council would consider it in the
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hat was interested in the subject would need to

consider the confidential part by going into executive session.

22:23




- Senator Elton: Thank you. During one of the sidebar questions we were asked to bring

the named projectrdireotor to the table in case there were questions that people had of the

project director, Representative Stoltze,

Representative Stoltze: Thank you Mr. Chairman. I just had to grab a copy of the
uniform rules to refresh myself, and just which committee if the presiding officers were
making a jurisdictional referral of an issue, and State Affairs has the activities of the
office of the Governor, as well as public safety. Did, uh, was State Affairs considered as

an appropriate referral in both bodies? Just following our Uniform Rules... Rule 20.
Senator Elton: To my knowledge, no. Senator Green.

Senator Green: It is not unprecedented for items of this type to be sent to the Judiciary, in

. the past.

Spéaker Harris: Thank you. Just on a point surrounding the issue. I think it should be
made very clear that, because there have been conversations about personnel matters, that
the issues really that we are dealing here is not the termination of the Public Safety
commissioner. I think every one of us understand all those commissioners serve at the
pleasure of the governor, and they can be terminated for just about any reason they want
to be terminated for. I think what it really gets down to is, after the comma ends,
potential abuses of power and improper actions is really, I think, what we are looldng at,
not, or, at least, proposing to look at, not the termination of the commissioner. Certainly
in my view that is what we are looking at because I'd be the first one to say that the
govemor has every authority {o terminate their commissioners for whatever reason they
want to, and wouldn’t look at that at all, its just, are there abuses of power that may have

occurred above and beyond that termination.
24:31

Senator Elton: Senator Wilken.
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Senator Wilken: Thank you Mr. Chair. I guess I'd ask Senator French, and throw onto

the table for discussion, would it be more manageable and more precise if we, in the
motion, eliminated the Judiciafy committees from the motion. So what would happen is
this report would be done, channeled through Senator French, to us, and we would get the
first look at it, the report, and if any, the redacted information. We would then be able to
send that out to the appropriate bodies if there was some action that we thought should be
taken, so I guess I'd ask Senator French if it helps us to broadcast this out to three

different groups, or if it is better to just bring it back to where it started for a first review.

25:25

Senator French: Through the chair, Senator Wilken, and for the record my name is Hollis
French, I represent Senate District M in the State Senate, I think it depends on how
complete you want the report to be and how many phases you see it being conducted in.
The way it is structured now, I think you have the flexibility to do this in one sort of
process if you will. Delegate, you know, the power of the chair to hire someone, hire that
individual, send that person out to conduct interviews, and what is likely to happen in the
process of conducting those interviews is that some people will not be willing to speak
without having them subpoenaed. And so at that point you are going to need-a proper
venue, if you will, for the taking of that testimony under subpoena. And what that venue
18 is suggested in the motion as being the Judiciary committees, because, as Ms. Cook
made clear, those standing committees have the authority to conduct investigations which

may be outside the purview of this committee.
Senator Wilken: So would it be more helpful to just bring the report, whatever form it is

in, just back to this table, before sending it out to other committees, so that we got first

lock at 1t?

11




4633

Senator French: Through the chair, it is possible that I misunderstood your question, and
I think that is a question for the committee. You know, where the report goes once it is

completed, that is a question for the committee.
27:01

Senator Elton: I will attempt a short, brief answer to Senator Wilken's question also, I
mean, it certainly is one way of doing things. I mean, it would require an action by the
comrmittee, and because we are trying to do this in a relatively timely way, I guess the
concern would be that trying... given what is happening the rest of the year, and given
the political natare of @hat is happening the rest of the year, as well as all of the other
things that are happening, including family vacafions that have been postponed because
of this special session, I'm worried about timeliness, I’m worried about the ability of
getting a quorum for the Legislative Council, so that we could then take the necessary

action to further distribute the report. Representative Stoltze?
2753
Representative Stoltze: Thank you Mr. Chairman., Have there been any official

complaints filed against the Governor under the executive ethics act and taken up by the

personnel board yet?

Senator Elton: Representative Stoltze I'm going to attempt to answer and somebody may

have better knowledge than I. It is my understanding that if in fact those kind of actions
have been filed they are confidential, and so we wouldn’t have access to that kind of
information. I’'m looking to see if I getting a nod of agreement from our Legislative

Counsel at the end of the table, she is nodding in the affirmative.

Representative Stoltze: Mr. Chairman, affirmative that something has been filed or that
we wouldn’t know. When we are nodding I get confused.

17
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Senator Elton: Representative Stoltze, I think what I was saying is that if an action has
been filed or a complaint has been filed we would have no way of knowing that because

that action is confidential within the executive branch. Representative Stoltze?

28:53

Representative Stoltze: Normally, the experiences similar to previous complaints against
the executive branch and legislative branch there is usually a press release that goes along
with that... that... so, I'll nod on that one I guess... I'm just, wondering if... I want to get
to the bottom of anything that is inappropriate but sometimes, I just want to make sure
that we take the right route and definitely, when we ever get to the motion I'd sure like to
maybe start this and then find out what it is actually going to cost and prepare a budget. 1

remember back in the Sheffield impeachment there was a lot of, I mean, we had one

_senator that wanted to hire the top, you 'know, was trying to hire one of the Watergate

prosecutors and we found he was a great guy but only dead, you know... I mean, you
knovs), sometimes these get on a life and I just don’t want our branch... I have a lot of
confidence in Senator French’s expertise and knowing what this is going-to take to pursue
something, I don’t know if it is in the scope of $100,000 or $20,000 or $200,000... I'd be
very comfortable if we start him off with authority and then him come back with a
budget.

Senator Elton: Just in, Representative Stoltze, I think your concern is a very valid
concern, and I don’t know if this helps or not...

P S S

Representative Stolize: Wiach one?

Senator Elton: Your concern about kind of an open ended amount of money, and I don’t
know if this allays your concern at all, but the first act of my serving as chairmanship is
to prove that I am fiscally prudent, and it is also my understanding that the contract is a

public document that people can review. Is that correct Ms. Cook?

13
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30:38
Unidentified Voice: mhmm.

Representative Stoltze: And Mr. Chairman, just, I think I have just about a perfect.
attendance record, I'm just probably the biggest nitpicker on every issue, I'm not picking

this one, I've probably voted against more issues. ..

Senator Elton: We appreciate your work Representative Stoltze. Tam, is my

representation about the public nature of the contract correct?

Mr. Chair, all contacts essentially that are by Leg. Council are public and the

billings are normally made public. There has been one or two exceptions where we have
entered into contracts, this is not of that type, but where we have had to enter into a
contract where the person that was providing this service... this occurred in a publication
contract. One of their clauses required us to keep some portions of the contract
confidential as a trade secret or proprietary evidence. And in that case we actually have a
contract with an addendum that we collected all the confidential parts that were covered
by the trade proprietary evidence issue, and put it into a separate document. So even as
to that contract, the contract itself, except for the addendum and the billings is made

pu‘blic on request.

urther discusston? Representaiive Guitenberg?

Representative Guttenberg: Thank you Mr. Chairman. Talking about the fiscal
conservative nature of the- contract and trying to keep the parameters, I'm also concerned
about where this investigation issue can go in the event that there are other things that can

be discovered that are not on this point. Is it your intent that, if we get a report back that

14
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deals with this situation that is solely on this issue or if there are other potential abuses or

things that are noted can that be an addendum to this?

Senator Elton: Representative Guttenberg, that is a good question, and I am going to
attempt to answer, I mean I think that what Alaskans want to know is what the purview of
this review is going to be. The purview is in paragraph 1. It is my anticipation that if in
fact there is something that requires a secondary decision, that it is going to have to, it
should come back to me as the contract administrator, and it would come back to me if
the project director, and I've worked with the project director on many different issues
and I'm sure he would come back to me if he had any questions. And this is not a review
that is being conducted by Senator Hollis Frenich or Senator Kim Elton this is an
authorization from Legislative Council to work on the issues as outlined here. If there is

a broader issue that is of significant import, absolutely I think it needs to come back here.
Speaker Harris?

33:52

Speaker Harris: Just for clarificiation, at least so I am clear and I understand. Earlier in .
the conversation we talked about there being an effort then to go out and find information
and to come back to the Legislative Council with a statefnentl guess from whomever
French or whoever else is involved saying whether or not theré is actually if they find any
reason they find then to move forward. In other words, if they look at what they have
seen to that point and say it doesn’t look like there is anything out there that is worth

spending any more money investigating they are going to come forward and say that, and

Aille, 11 L2280 ¥ 4 VIV AL WY Si Ul

at that point in time, if that is what comes forward we are dropping this. .. is that right?
34:38

Senator Elton: Speaker Harris, if T understood your question, if the report comes back
that there is no need for further action absolutely. At that point I would view the contract

as having been terminated.

15
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Speaker_Hdnis: That, but what I am saying is is there not two parts to this, Mr.
Chairman? In other words, we have said an amount not to exéeed $100,000, but we also
have said that we want this investigator, under the direction of Senator French and the
Judiciary committee I assume, to notify us whether they think there is something that.is
serious énd probably something that would need to be dealt with in executive session, or
we then say, yeah go ahead and keep going and, you know, spend the whole $100,000 if
that is what it takes to do your job.‘

35:35

Senator Elton; Yes, Speaker Harris, if I am missing the essence of the question I
apologize. Under the situation that you are describing, it would seem to me there are a
couple decisions that need to be made. The first by the project director and the second by
me, and potentially a third by Leg. Council. And not knowing kind of what the fact
situation 1s, that is kind of the progression that I see on the iésue. The challenge or the
mandate that we are giving to the investigator is encompassed in paragraph 1 of the |
motion, and so I view that as kind of the mandate that is being given to the director and to
the investigator, but I guess I am stopping short of trying to identify a point at which
things get kicked back to the Council, not knowing where that point would be or what the

fact situation might be. Senator French, do you to...

3650

We are going to hire an investigator, we’re going to turn that person loose, that persen is
going to have the ability to gather evidence, and if necessary, come back to a joint House
and Senate Judiciary committee for the issuance of subpoenas. Some people just won't
talk without a subpoena. At the end of that process, that person is going to write a report,
and I think the report is going to take, you know, one of three forms: No evidence of -

wrongdoing, some evidence of wrongdoing, clear evidence of wrongdoing. That will
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come back to us, to your committee, and at that point the body has to make a decision,
much like a district attorney makes a decision: Is this evidence strong enough to proceed
onornot? Butit is going to come back to us for our ultimate action, right? The
investigator doesn’t have that authority, I don’t have the authority, and I don’t think the

committee does.

37:40

Senator Elton; Speaker Harris,

Speaker Harris: Can 1 cross examine the witness here for just a second? [laughter] So
what you are saying is that the $100,000 dollars in this motion is the maximum amount

that could be gotten under that, under that scenario that you have put forward.

Senator French: Through the chair, that is correct.

'Senator_ Elton; Senator Davis.

Senator Davis: Back to the motion then, would it be appropriate to make an amendment

- at this time? And if it is I"d like to amend the motion to say that we delete Senate

Judiciary committee and House Judiciary committee and you would end with the report

shall be submitted to the Leg. Council in a timely manner.

Senator Elton: And, a question of the maker of the motion... That would not preclude me

3 1 =N an) (\... is
aschairof Le iding the report to either committee? Or is the

intent of your metion, ah.. A
38:35

Senator Davis: Through the director he would, ub, the project director would let you
know if they need to subpoena, they’d have the authority to do that. You don’t have to
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give them the report to do that. The final report is all we address in there. .. will come
strictly to Leg. Council and no one else. Because the way you have it here it is going to
three different bodies.

Senator Elton: I will respond just briefly under discussion on the motion that I think that
kind of the thought of including the Judiciary cbmmitt_ces, this council is a bipartisan
committee, a bipartisan council, um, part of the discussion was where is an appropriate
committee for subpoenas to be issued since as, I hope I'm not misrepresenting this, Ms.
Cook has indicated that the subpoena power for this council is relatively limited to
administrative matters. So atthat point it was decicicd that the Judiciary committees in
both bodies, maintaining the bicaﬁneral authorities of each body, would have the ability to
do that, and so I think that is how the Judiciary committees got involved, and at this point
I think I should also point out that it didn’t make sense and we have talked to the member
of the Judiciary committee in the other body, it did not make sense to have two project
directors, and I think there was a comfort level that both of them had that this would work
having just one member from one body being the project manager. I'm not sure that I
answered everything, but that is how the Judiciary committees got included in the

distribution of the report,
40:37

Senator Davis: I understand that, I know that is how they got included, and taking them
out of the receiving the report will not keep them from issuing subpoenas if we should
decide it has to be done. It doesn’t have to be with here in the report will go to them.

The report will go to us and then we will decide at that point if it should be turned over to

them.

Senator Elton: Ok, under debate on the motion, Representative Stoltze.

Representative Stoltze: Yes, thank you, on Senator Davis motion to delete those

committees from this motion, my question is, are we precluded from... I think we are, if
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we get an investigation product, I mean, it could have a lot of places to go, it might be the

Attorney General’s office, it might be Senate, the Personnel Board, I think we preclude

ourselves by sefting that, and I think it interjects what some see as a political process, and
its, uh, lets find the facts and then, before the conclusion, and I think it could head in a lot
of different.dircctions, gven a dead.end to serious issues, and I think by naming that
committee jointly to start talking about subpoenas, as much as we all want to get the
answers, lets let the investigation, I think that is more in the purview of this committee to

delegate, and find out what that yields before we see what step B is, and so that would

" lead me to support Senator Davis’s motion.

42:05
Senator Elton: Representative Wilson, then Representative Samuels.

Representative Wilson: Thank you Mr. Chairman. My question — can I ask Ms. Cook a

question?
Senator Elton: Uh, yeah, right now were under debate on the motion.

Representative Wilson: Yes, uh, this will make a difference how I vote on the motion.

Senator Elton: Please.

Representative Wilson: Tam, can we right now, if those words are taken out, so that the

M Aaaen ~sl
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report only gocs ave the authority if they can’t, if they need

to subpoena somebody, that they can go and get that done?

‘Under the form of the motion, through the chair, there is nothing that

prohibits the investigator that I’m aware of, unless the contract is written in some
restrictive fashion, from requesting the aid of, say, the Senate Judicary commitiee or

some other standing committee in issuing the subpoenas pursuant to preparing that report.
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43:10

Representative Wilson: Then, uh, having that information I agree that we probably do
not need to have that wording in there, and that [static] we then decide whether we are

going to go forward or not, and then where its going to go.

Senator Elton: I would just repeat, I would like as people consider the motion, to think
about the timeh’ne;, because I think that one of the things that we don’t want to get into is
we don’t want to get into a situation in which the recipe itself pushes the timeline for a
couple of reasons: one is we’re coming up on the holiday season and we’re coming up on
a new legislature, and I think that in faimess to all of the parties, working on this in a
timely manner. So, just a quick response. Can we have a brief at ease for a moment, and

then we will come back to Representative Samuels and Senator Hoffman.
[At ease 44:12 of recording, back on record at 44:21 of recording]

Senator Elton: The council will come back to order. During the at ease a question came
up, Ms. Cook, that you can help us. If we were going to the last sentence in the motion. ..
If we put a period after council and say the final report shall be submitted to the
Legislative Council, does that in any way inhibit the ability of either of the Judiciary

Chairs from issuing a subpoena?

Tam Cook: I'm sorry I missed the last bit of your sentence.

Senator Elton: If in fact we strike the language, we put a period after council and we say
the final report shall be submitted to the Legislative Council, does that in any way inhibit
the ability of the Judiciary Chairs from issuing subpoenas to compel testimony frem

those who may prefer to give testimony under a subpoena?

45:20
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' 0. If Imay, through the chair, if you are talking about subpoenas that

might be issued in the course of préparing the report, versus any following up on any
recommendation that results from the 'rcp‘oﬂ;, I don’t see anything m the motion that
prevents the investigator from requesting the assistance of a standing committee in
issuing subpoenas if the investigator chooses to do so, and if the project director is in-
agreement, Once the report, if you were to put a period there, then the repoﬁ would only
go to Leg, Council. That would not prevent any member of the public or legislator or
legislative chair of any committee from obtaining a copy of the report with respect to the
public portion. With respect to the éonﬁdenﬁal portion, I don’t believe that that would
prevent a legislative committee from, if there is a confidential portion, I don’t believe that
a legislative committee would be prevented from getting a copy of the confidential
portion also at its own request if it chose to do so, as long as it took the matter up under
executive session. Now, the third possibility is that if you have a period at the end of
Leg. Council and you gét a recommendation that seems to be directed to further action on
the part of the legislature, the council itself as a formal matter, could elect to take no
action, or could formally, with a cover letier, submit the report to either the two presiding
officers for whatever interest each of the bodies may have in the recommendation, or to
the appropriate committéés that Leg. Council finds might have an interest in the contents
of the report. Leg. Councii could, in fact, I suppose, include its own recommendation as
to whether or not whatever this recommendation is in the report oﬁght to be followed or
ought not to be followed as far as that goes. So it is a question possibly of just the
formality of whether Leg. Council wishes to reserve to itself the opportunity to comment

on the report, if it elects to send it to another legislative entity.
47:37
Senator Elton: And, Ms. Cook, if I could ask a follow-up questioﬁ. Are we better off,

then, in the last sentence modifying the report by saying the final report? Does that make
the latitudes that you just described easier to apply?
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Tam Cook: il don’t think that it is significant — I presume the report refers to the report

that is being contracted for which would be the final report. The only issue that I see is
whether or not there is a question in someone’s mind about the role of one of the standing
committees in issuing a subpoena in conjunction with the preparation of the report, and'at
this point, unless that is somehow other restricted, I think that the investigator could make
that request. |

48:28

Senator Elton: I wc_)uld just note that, in response to Ms. Cook’s final comment, I mean [
think because it is the in‘gent of the Legislative Council that the investigaton be
professional, unbiased and i_ndepgﬁdent, objective, I think that the thought behind that
was that the Judiciary committees would not be involved in helping to draft the report...
Is that the understanding that the other members of the council have? [Silence] OK. So,
I'm speaking now to the maker of the motion, Senator Davis do you have a problem with
the form of your motion being that in the final sentence it reads the final report submitted

to the Legislative Council period?
49:27
Senator Davis: Your question was? That was what I meant.

Senator Elton: So that conforms to the intent of your motion?

Unknown: Mr. Chairman, was it our intent to delete in a timely manner as well?

Senator Elton: In that motion, in a timely manner is deleted. It would be simple to just

say the final report shall be submitted to the Legislative Council in a timely manner.

22
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Unknown: That was your motion right?
Senator Davis: That was my motion. [Laughter]

Senator Elton: We’ll consider that, then, a'ﬁ'iendly amendment. Is there further

discussion? Representative Samuels, I'm sorry, we never did get to you.

Representative Samuels: Thank you Mr, Chairman, my point was going to be in a far
less articulate manner the same as Ms. Cook’s thing: Once it goes public it is publi¢, and
if any elected official wants to see the redacted portions, if any, then they are going to do
that. So it all becomes a bit of a moot point to me. I believe that the best way to keep
politics out of it as best you can, is to set up the process going as far down the road as you
can. If we think that if the report comes out and says, you know, this is, there is nothing
here, don’t worry about it, then it dies. And if it says you might want to investigate a
couple of other things the further we go down with saying here 1s our process, from day
one here is our process, we’re not going to get to day twenty and say, well now, because
the report said this it 1s going to go here go there. I think we are better off as a legislature
setting up the process now. We know where this feport is going to go, and as far down
the road as it goes, it could stop here, it could stop after the next thing if something
happens we don’t know what is going to be said, but I think that we are better off keeping
politics out of it as best we can, ] mean it is a political arena we are in, but we’re better
off having the language as is, saying here is what our process is going to be, and come
back and change it, but don’t be accused of playing politics with that thirty days from
now saying well I did this because the report said that. Doesn’t matter what the report

m going to maintain an objection to the motion,

Senator Elton: I’m going to use the prerogative of the chair here and speak to a member
not of the council. Thereis a meeting scheduled for two o’clock in this room, I'm going

to give my best guestimate that it is not necessary to delay that meeting for a long period

23
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of time, I sense that we are getting close to a vote on the motion, and then close to a vote
on the final motion. With that sense, and since I see nobody shaking their head A
vigorously back and forth, I’'m just going to suggest that it is not going to be much longer
for the next committee. Does everybody understand the motion? Further discussion on

the motion?

[The Council then voted on the amendment proposed by Senator Davis, as modified by
Senator Elton in the friendly amendment, to the motion. Amendment adopted 11-1.
Elton read the final paragraph, and the final vote was taken — 12-0.)

56:05
Senator Elton: And before I call for adjournment, I just want to put in the minutes
. something that is not included in the motion, and that is that there is a request that the -

Governor instruct her employees to cooperate as fully as possible with the investigator.

. ( [Meeting adjourned.

C
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IN THE SUPERIOR COURT FOR THE STATE OF ALASKA

THIRD JUDICIAL DISTRICT AT ANCHORAGE

REPRESENTATIVE WES KELLER,
REPRESENTATIVE MIKE KELLY,
SENATOR FRED DYSON,
SENATOR TOM WAGONER, and
REPRESENTATIVE BOB LYNN,

Plaintiffs,
Vs,
SENATOR HOLLIS FRENCH,
SENATOR KIM ELTON,
STEPHEN E. BRANCHFLOWER, and
THE ALASKA LEGISLATIVE COUNCIL,

Defendants.

DIANNE KIESEL, ANNETTE
KREITZER, JANICE MASON,
NICKI NEAL, MICHAEL NIZICH,
KRISTINA PERRY, and

BRAD THOMPSON

Plaintiffs,
Vs,

SEVEN SUBPOENAS,

SENATOR HOLLIS FRENCH,
SENATOR LYDA GREEN, and the
SENATE JUDICIARY COMMITTEE,

Defendants.
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Order on Motion te Dismiss and Tempoyary and Preliminary In_iunction

Two now consolidated cases seek to stop a legislative investigation.

The court finds that Malone v. Meekins, 650 P.2d 351 (Alash 1982), is
dispositive. Much of what the plaintiffs faise is not jus[i;::iable, that is, it is business to be
left to the legislative branch. The issues of constitutional merit which the court may
review are that of due process and construction of the Alaska Constitution’s fair and just
treatment clause. The court finds no due pméess or fair and just treatment violation,

The motion to dismiss the action for declaratory judgment is granted. The motions
for a temporary restraining order and the application for a permanent injunction are

denied and the case is dismissed.

L Facts ‘
This case concerns the investigation of the Alaska Legislature into Governor Sarah
Palin’s discharge of Public Safety Commissioner Walter Monegan. On Yuly 28, 2008, the
Legislative Council passed a motion approving “an amount not to exceed $100,000 for
the purpose of contracting for legal services to investigate the circumstances and events
surrounding the termination of former Public Safety Commissioner Monegan, and
potential abuses of power and/or improper actions by members of the executive branch.”
Senator Hollis French, Chairman of the Senate Judiciary Committee, was chosen by the

Legislative Council to act as Project Manager. French selected former state prosecutor, -

ORDER 2
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Stephen Branchflower, Aas Special Counsel, Branchflower was asked to produce a report
by October 31, 2008. The date was later moved to October 10, 2008.

Two cases have been consolidated on this motion for a temporary restraining
order, preliminary injunction, and motion to dismiss. In the first case, Alaska State
Senators and Representatives are asserting claims against the Alaska Legislative Council,
Senator Hollis French, Senator Kim Elton, and investigator Stephen Branchflower. In the
second case, employees of the state of Alaska who havelbcen subpoenacd to appear
before the Senate Judiciary Committee are asserting claims against Senator Hollis

French, Senator Lyda Green, and the Senate Judiciary Committee.

1L Analysis
A. Can the Legislature Engage in This Investigation?

Plaintiffs claim the legislature does not have investigative power over the conduct
of the govemor in the management and operation of the executive branch and its
depari;nems. Monegan, as the head of the Department of Public Safety, serves “at the
pleasure of the govemor.” Alaska Const, Art. I, § 25, However, Monegan, as
Comumissioner of Public Safety, is subject to confirmation by the Alaska Legislature.
Alaska Const. Art III, § 25. It is legitimately within the scope of the legislature’s
investigatory'power to inquire into the circumstances surrounding the termination a

public officer the legislature had previously confirmed, This investigation may lead to

ORDER 3
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changes in the confirmation process or other actions within the legislature’s power such

as proposing constitutional amendments.

B. Did the Legisiative Council Have the Authority to Investigate?

Article 11, section 11 of the Alaska Constitution expressly creates “a legislative
council” and authorizes it to “perform duties and employ personne! as provided by the
legislature,”

The Alaska Legislative Council is a permanent interim committee of the
legislature. 'AS 24.20.010. The Alaska Statutes govern the affairs of the Legislative
Council. See AS 24.20,010-140. The Plaintiffs assert that these statutes do not grant the
Legislative Council power to initiate an investigation over this matter. The statutes,
however, grant the Legislative Council broad powers. See, e.2., AS 24.20.060(1)
(“organize and adopt rules for the conduct of its business™); AS 24.20.060(2) (“ic hold-
public hearings, administer oaths, issue subpoenas, compel the attendance of witnesses
and production of papers, books, accounts, documents, and testimony, and to have the
deposition of witnesses taken”); AS 24.20.060(4)(C) (“to execute a program for the
oversight of the administration and construction of laws by state agencies and the courts
through regulations, opinions, and rulings"); .AS 24.,20.060(4)(E) (“to do all things

necessary to carry out legisiative directives and law, and the duties set out in the uniform

P. 04/11

rules of the legislature™); AS 24,20.120 (“submit memorandum reports to the legislature .

on matters referred to it or coming before it”).

ORDER 4
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These statutes relate to the internal organization of the legislature. In Malone v.

Megkins, the Supreme Court of Alaska was asked to determine whether members of the

Alaska House of Representatives violated .several Alaska Statutes and Uniform Rules.
650 P.2d 351, 353 (Alaska 1982), The court found the statutes at issue related “solely to
the internal arganization of the legislature, a subject which has been committed by our
constitution to each house.” Id, at 356; sce also id, at 359. The Alaska Supreme Court
did not mean the court was powerless to consider constitutional violations. The court

noted, “the judicial branch of government has the constitutionally mandated duty to

" ensure conmpliance with the provisions of the Alaska Constitution, including compliance

by the legislature,” Id. at 356.

Thus, under the Malone rationale, the court can only evaluate whether the
Legislative Council is complying with the Alaska Constitution. The constitution
authorizes the Legislative Council to “perform duties and employ personnel as provided
by the legislature.” Alaska Const. ArtII, § 11. It is clear that the constitution intended

the Legislative Council to be governed internally by the legislature. Under Malone, this
is a matter for the legislative branch, not the judicial branch.

C. Is It Improper for Senator French to Manage the Investigation Created by the
July 28, 2008 Motion?

Consistent with the Malone decision, this issue is not justiciable, As noted in Part

ILA, the investigation is a proper function of the legislative branch. Because the

ORDER L1
JAN-08-10489CT
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constition does not speak to this issue, if there are any violations of the internal rules,
that is a matter for the legistative branch, not the judicial branch.

D. Did the Legislative Counci! Authorize the Senate Judiciary Committee to
Investigate?

Consistent with the Malone decision, this issue is not justiciable. As noted in Part

ILA, the investigation is a proper lfunction of the legislative branch. Because the
constitution does not speak to this issus, if there are any violations of the internal rules.
that is a matter for the legislative branch, not the judicial branch.

E. Does the Legislative Council Have the Authority to Delegate the Investigation to
the Senate Judiciary Committee?

Consistent with the Malone decision, this issue is not justiciable. As noted in Part
IL.A, the investigation is a proper function of the legislative ﬁranch. Because the
constitution does not speak to this issue, if there are any violations of the internal rules,
that is a matter for the legislative branch, not the judicial branch.
F. Does the Senate Judiclary Committee Have the Authority to Meet in an Interim
Session?

Consistent with the Malone decision, this issue is not justiciable. As noted in Part
ILA, the investigation is a proper function of the lpgislative branch., The constitution
governs when the legislatut;e can meet in regular session. Alaska Const. Art. I1, § 8.
However, the constitution -gives the legislature the power to establish interim committees

which may meet between legislative sessions to perform duties provided by the

ORDER 6
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legislature. Alaska Const. Axt, 11, § 1. It is clear that the constitution intended to give
the legislature discretion in this matter. If the Senate Judiciary Committee is violating the
boundaries the legislature has given it, that is a matter for the legislative branch, not the
judicial branch.

G. Did the Senate Judiciary Committee Anthorize Senator French to Issue
Suhpoem to the Plaintiffs Requiring Them to Bring All Relevant Material?

AS 24.25.010(b) gives the Senate Judiciary Committee subpoena power. “A

subpoena requiring the atiendance of a witness before a standing or special committee of

the legislature may be issued by the chairman of a committee when authorized to da so
by a majority of the membership of the coramittee and with the concurrence of the
president or the speakér. or with the concurrence of the house or the senate.” Two
sections, AS 24,25,010-020, govern the form and service of subpoenas. The plaintiffs do
not assert the subpoenhs were deficient on their face or that service was improper. If they

were, the Malone decision would not apply to this argument. Malone provided some

applicable limiting language: “However, except in extraordinary circumstances, as where
the rights of persons who are not members of the legislature are involved, it is not the
function of the judiciary to require the legislature follow its own rules.” Malone, 650
P.2d at 359 (cﬁlphasis added)., -

Instead, the issue before the court is that the process witﬁin the legislature was

deficient. Because the committee has subpoena power and the legislature is operating

ORDER 7
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within the constraints of the constitution, Malone ap'plies for the reasons stated in Part
I1.B. Thus, this issue is also not justiciable.
| Plaintiffs have pointed to this limiting language to assert that Malone also would
not apply to any violation of the legislature’s internal rules becéuse these violations
ultimately affected the subpoenaed individuals. This rationale ignores the purpose of the
- rules in question. Any internal rules, such as those invalving delegation or scope of
authority within the legislature, that may have been violated exist primarily to structure
the intenal operations of the legislature. This is not true of AS 24.25.010 governing
legislative subpoenas. This rule govemns both the internal operations of the legislature
and provides notice to parties outside the legislature. When a legislative rule creates no
right for an out.side party, its violation doeg not fqll within the Malong limitations.

H. Are the Subjects of the Subpoenas Outside the Junsdictmn of the Senate
Judiciary Committee? :

AS 24.25.010 gives the legislature and the Senate Judiciary Committee’s subpoena
power. Because the investigation is a proper subject for the legislature, any allegation
that the Senate Judiciary Committee has stepped outside its boundaries is, under Malone,

an issue for the legislative branch, not the judiciai branch,

L. Does the Investigation Viclate the Constitutional Prohibition Found in Article I,
Section 7?

The plaintiffs allege that the Legislatve Council’s investigation is being managed
by Senator French and conducted by Branchflower in violation of the due process clause

ORDER : 8
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of the constitution, specifically the “[t]he right of all persons to fair and just treatment in
the course of legislative ... invéstigations." Alaska Const, Art. 1, § 7. Defendants argue
that the power to interpret this provision is solely within the province of the legislature.
This position is incorrect. “It is emphatically the province and duty of the judicial
department to say what the law is.”” Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177
(1803). |

Plaintiffs allege that the investigation is being handled in violation of the
constitutional right to faimess of those actually being investigated. It is not claimed that
the subpoenas issued to the plaintiffs do not comply with AS 24.25.010. It appears that
the due process claim js that the wrong committee was assigned to the task. But even if
the process leading up to the issuance of the subpoenas, such as the dclegatmn of the
| authority within the legislature or the boundaries within wlnch certain committees can
act, were in fact viclated, it is still within the constitutional bounds of the legislature to |
subpoena these witnesses.

The constitution guara.ﬁtccs the right to “fair and just treatment” in iegisls;tive
investigations. The idea of fairness is an ambiguous and subjective concept. Fairness
must be evaluated in the context of the investigation taking place. Because the legislature
is a political branch, the expectations of fairness are not the same as the expectations of
faimess when dealing with the judicial branch. In evaluating claims of unfair treatment
by the legislature, the court must carefully balance the rights -of the individuals being
investigated while still respecting the province of the legislature, Where reasonable
ORDER ' 9
IAN-08-10489C1 :

JAN-(8-10780CI
Page 9 of LI

4655




Wi-U2-2008 THU 04:35 PM SOA COURTS FAX NO. 1 907 284 0504 P. 10/11

‘minds may differ as to whether individuals are being treated fairly, the court should defer
to the legislature. The violation must also be of a sufficient magnitude to warrant judicial
intervention. Surely the constitution would not authorize the judicial branch to enjoin a
legislative investigation because, ¢.g., an investigator treated them rudely.

The appearance of impropriety is what plaintiffs argued was the violation of the
right to fairness of those actually being investigated. Assuming that the plaintiffs have
standing to assert such claims, the court finds the condnct of Senator French, Senator
Elton, and investigator Branchflower do not rise to the level of a violation of the any
individuals’ right to faimess. Faimess within a legislative context is different than
fairness within a judicial context. It is expected that legislators will belong b some party
and will support the positions of their party, often publicly. The legislamre is, by its
nature, a political branch, It would be assumed that'revicw, e.g., of Wall Street’s
financiers might be founded on a stmngty-hcld and expressed belief that somebody did
something wrong. In this case, the allegations of the appearance of partiality among the
individuals invelved in the investigation do not rise to the level of a constitutional
violation. |
J. Does the Appointment of Certain Individuals Violate the Prohibitions on
Conflicts of Interest and Unethical Conduct?

Plaintiffs have alleged that the individuals associated with the investigation are
engaging in unethical conduct. More specifically, plaintiffs have alleged violations of AS

24.60.030 which states;

ORDER 1]
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(a) A legislator or legislative employee may not ..

(2) use public funds, facilities, equipment, semccs, or another government
asset or resource for a nonlegislative purpose, for involvement in or support
of or opposition to partisan political activity, or for the private benefit of
either the legislator, legislative employee, or another person....

Even if there had been a violation under this statute, this is not an issue for the

court. AS 24.60.030 belongs to a chapter entitled Standards of Conduct. See 24.60.010-

995. AS 24.60.010(8) notes “the purpose of this chapter is to establish standards of
conduct for state legislators and leﬁslﬁve emnployees and to establish the Select
Committee on Legislative Ethics to consider alleged violations of this chapter and to
render advisory opinions to persoﬁs affected by this chapter,” Thus, any remedy for such

. violations is within the province of the legislature, not the courts.

I1L. Conclusion
The motions for a temporary restraining order and the action for 8 preliminary
injunction are denied. The case is dismissed.

IT IS SO ORDERED,

- DATED at Anchorage, Alaska this ’Q""‘/ day of October 2008.

ég/ Dyt ol A
TER A MICHALSKI_

Superior Court Judge
ORDER i
3AN-08-10489C1
3JAN-08-10780CT
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Order

V.

Senator Kim Elton; Stephen E.
Branchflower; Alaska Legislative
Council; Senator Lyda Green;
Senate Judiciary Committee;
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)
)
)
)
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}
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)
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Trial Court Case # 3AN-08-10489C1

Before: Matthews, Eastaugh, Carpeneti, and Winfree, lustices. [Fabe,
Chief Justice, not participating.]

Appellants are six legislators whe claim that the Alaska Legistative Council’s
investigation into the dismissal of Public Safety Commissioner Walter Monegan is
unlawful and should be enjoined. The superior court denied the appellants’ Motion for
Temporary Restraining Order and granted the Motion to Dismiss submitied by the

Alaska Legislative Council and the other defendants.




At the request of the appellants for a decision no later than today, October 9, 2008,
we heard the appeal on an expedited basis. On consideration of the October 6, 2008

appellants’ brief, the October 6, 2008 amicus curiae brief, the October 7, 2008 appellees’

CC!

brief, and the oral argument held on October &, 2008,

It 1s ORDERED: The order of the superior court issued on October 2, 2008

Entered at the direction of the full court.
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granting the Motion to Dismiss is AFFIRMED. An opinion will follow.
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LEXSEE 988 P2D 604

LEGISLATIVE COUNCIL, Appellant and Cross-Appellee, v. TONY KNOWLES,
Governor for the STATE OF ALASKA, Appellee and Cross-Appeilant.

Supreme Court Nos. 8-8143, §-8144, No. 5185

SUPREME COtIRT OF ALASKA

988 P.2d 604; 1999 Alas. LEXIS 132

October 1, 1999, Decided

PRIOR HISTORY: [**1] Appeal from the Superior
Court of the State of Alaska, First' Judicial District, Jun-
ean, Lamry R. Weeks, Judge. Superior Court No, 1JU-96-
1276 CL

DISPOSITION: VACATED the superior court's order
declaring C.S5.5.B. 162 invalid and REMANDED for
entry of an order of dismissal.

COUNSEL: Pamela Finley and James P. Crawford,
Legislative Affairs Agency, Division of Legal and Re-
search Services, Junean, for Appellant and Cross-
Appellee.

James L. Baldwin, Assistant Attorney General, and
Bruce M. Botelho, Attomney General, Juneau, for Appel-
lee and Cross-Appellant.

JUDGES; Before: Matthews, Chief Justice, Eastaugh,

"Fabe, Bryner, and Carpeneti, Justices.

OPINION BY: BRYNER

OPINION

BRYNER Tustice.

During a special session, the Alaska leglslature over-
rode Governor Tony Knowles's veto of a bill that it had
passed in regular session. The governor sued the Legisla-
tive Council, claiming that the legislature's override
[**2] vote was untimely and did not affect his veto. The
superior court agreed, declaring the override vote invalid
and the veto effective. The Council argues that the
Alaska Constitution barred the governor from filing this
suit and that the superior court thus erred in deciding the
governor's claim on its merits. We conclude that the

Council's argument has merit. Though formally filed in
the govemor's name against the Council, this suit is in
substance an action brought in the name of the state
against the legislature. Because article II, section 16 of
the Alaska Constitution expressly forbids such actions,

we vacate the judgment and ducct the superior court to
dismiss the action.

1. FACTS AND PROCEEDINGS

On April 26, 1996, during its second regular session,
the Nineteenth Alaska Iegislature passed Committee
Substitute for Senate Bill (C.5.5.B.) 162, an act relating
to land wsed for agricultural purposes. ! On May 7, after
the regular session expired, the governor called a special
session, which convened the next day, On May 14 the
legislature recessed its special session until June 3. Be-
fore recessing, it delivered C.5.5.B. 162 to Governor
Knowles for his consideration. [**3]  Governor
Knowles vetoed the bill on May 30, transmitting his veto
message to the legisiature a day later. On June 6 the leg-
islature, having resumed its special session, voted to
override the governor's veto.

1 C.S.SB. 162(FIN), 19th Leg. 2d Sess.
(1996). The act was printed as Ch. 1, FSSLA
1996.

These events set the stage for the present contro-
versy. The day after the legislature voted to override his
veto, Governor Knowles, acting in his own name as gov-
ernor of Alaska, filed a complaint in superior court alleg-
ing that the legislature's vote to override his veto of
C.5.5.B, 162 had been untimely under arficle II, section
16 of the Alaska Constitution. * The complaint requesied
a judgment declaring that the governor's veto of the bill
remained in effect and named as defendants the Legisla-
tive Council and fourteen individual legislators who
compose it. * The Council counterclaimed agdinst the
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governor, seeking a declaration that the override vote
was valid,

2 Article IT, section 16 of the Alaska_Cénstitu—
tion, provides:

Upon receipt of a veto message during a
regular session of the legislature, the Jegislature
shall meet immediately in joint session and re-
consider passage of the vetoed bill or item. Bills
to raise revenue and appropriation bills or items,
although vetoed, become law by affirmative vote
of three-fourths of the membership of the legisla-
ture. Other vetoed bills become law by affirma-
tive vote of two-thirds of the membership of the
legislature. Bills vetoed after adjournment of the
first regular session of the legislature shall be re-
considered by the legislature sitting as one body
no later than the fifth day of the next regular or
special session of that legislature. Bills vetoed af-
ter adjournment of the second regular session
shall be reconsidered by the legislature sitting as
one body no later than the fifth day of a special
session of that legislature, if one is called. The
vote on reconsideration of a vetoed bill shall be
entered on the joumals of both houses.

[**4]
3 The Legislative Council is a permanent in-
terim committee of the Alaska Legislature cre-
ated under article II, section 11 of the Alaska
Constitution and comprises fourteen legislators.
See Alaska Const. art. I, § 11; AS 24.20,020,

All parties eventually filed dispositive motions: The
governor moved for summary judgment, the Council
cross-moved for summary judgment, and all of the de-
fendants -- the individually named leg1slators and the
Council -- moved for dismissal.

The superior court granted the individual legislators'
dismissal motions, concluding that the legislators were
entitled to legislative [*606] immunity under article I,
section 6 of the Alaska Constitution. * But because the
conrt believed that neither thizs congtimtional grant of

legislative immunity nor arficle ITI, section ‘16 -- which
prohibits the governor ffom suing the legislature --
barred a suit against the Council, the court denied the
Council's motion to dismiss. "

4 Article II, section 6 of the Alaska Constitu-
tion provides:

Legislators may not be held to answer before
any other tribunal for any statement made in the
exercise of their legislative duties while the legis-
lature is in session. Members attending to, going
to, or returning from legislative sessions are not

subject to civil process and are privileged from
arrest except for felony or breach of the peace.

[**5] Moving to the merits raised in the competing
motions for summary judgment, the court ruled in favor
of the governor, declaring that the legislature's override
vote was untimely, that the governor's veto remained in
effect, and thus that C.8,8.B. 162 had not been enacted
into law. *

5. Specifically, the court, construing the "hith
day" clause-of article II, section 16 of the Alaska
Constitution (set out above in footnote 2), ‘roled
that when the governor delivers a vetoed bill to

" the legislature after a first special session con-
venes, the legislature can override the veto within
five days of delivery -- even if the deadline falls
after the fifth day of the first special session. But
the court also ruled that the five-day deadline is
not tolled by a recess or adjournment that does
not terminate the special session. Because the
legislature had not voted by the fifth day after de-
livery of the vetoed bill -- June 5, 1996 -- the
court concluded that its override vote was un-
timely and that C.§.5.B. 162 had not been en-
acted into law. Our dispesition of this appeal
makes it unnecessary to consider the superior
court's analysis or the parties’ arguments concern-
ing the proper interpretation of article II, section
16.

f**6] The Council appeals these mlings; the gov-
ernor cross-appeals.

II. DISCUSSION

A The "Public Interest” Exception to the Mootess
Doctrine Applies to the Issue of Whether Article III, Sec-
tion 10 of the Alaska Constitution Bars the Governor's
Suit against the Council.

At the outset, we confront the issue of mootness. In
1997, the year after this controversy arose, the legislature
enacted and the governor signed into Iaw a bill covering
egsentially the same subject matter as C.S.8.B. 162, ¢
Thus the question of whether C.8.SB. 162 was validly
enacted is technically moot. '

6 SeeCh. 20, SLA 1997.

But this court has long recognized a "public interest”
exception to the mootness docirine. * In defermining
whether to apply the public interest exception, we con-
sider three factors designed to identify issues whose im-
portance and ability to evade review justify an immediate
decision, despite technical mooiness:
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7  See Department of Health & Soc®Servs. v.
Alaska State Hosp.- & Nursing Home Ass'n, 856
P.2d 755, 766 (Alaska 1993); Doe v. State, 487
P.2d 47, 53 (Alaska 1971),

{**7] 1) whether the disputed issues are capable of
repetition, 2} whether the mootness doctrine, if applied,
may repeatedly circumvent review of the issues and, 3)
whether the issues presented are so important to the pub-

lic interest as to justify overndmg the mootness doe-
trine.[* ]

8 Department of Health & Soc. Servs, 856 P.2d
at 766.

The primary constitutional issue presented here --
whether article III, section 16 forbids the govemnor's suit
agairist the Council -- easily meets the first and third cri-

teria for an exception. This issue is certainly capable of

repetition. And it is also unquestionably an issue of great
public importance, for it goes to the heart of the delicate
constitutional balance between the powers of twa coor-
dinate branches of government. *

9 See Thomas v. Rosen, 569 P.2d 793, 795
(Alaska 1977) (granting review under the public
interest exception of whether the governor's exer-
cise of a line-item veto was constitutiopal, com-
menting that it "pits the political branches of our
state government in a fundamental separation of
powers confrontation"),

{**8] The second factor's presence is not as obvi-
ous, It is of course conceivable that the question of
whether article IIT, section 16 bars the governor frem
suing the Council [*607] over the timeliness of a veto
could arise again and be decided before being mooted by
new legislation. But the express hann that the constitu-

tion protects against in barring the governor from bring- -

ing actions "in the name of the State . . .-against the legis-
lature” ™ occurs when the action is brought, not when it
is concluded.

10 Alaska Const are I § 16.-
Considering the importance and unique nature of the

protection embodied in article III, section 16, we con-
chude that the question of whether this section applies in
the circumstances presented here merits an exception to
the mootness doctrine.

B. Article Ill, Section 16 Bars This Suit by the Gov-

ernor against the Council. '

11  We review constitutional issues independ-
ently, giving no deference to the trial court's de-
_cision. See Hickel v. Cowper, 874 P.2d 922, 926
(Alaska 1994). In construing a constitutional pro-

vision, we must give it a "reasonable and practi-
cal interpretation in accordance with common
sense" and consonant with "the plain meaning
and purpose of the provision and the intent of the
framers." ARCO Alaska, Inc. v. State, 824 P.2d
708, 710 (Alaska 1992). '

[**9] Section 1 of article III of the Alaska Consti-
tution vests the executive power of the state in the gov-
emor. 2 Article T, section 16 gives the governor broad
power to sug in the name of the state but at the same time
bars the govemnor from tuming this power against thc
leg1slatu.re

12 Article II, section 1 of the Alaska Constitu-
tion provides: "The executive power of the State
‘15 vested in the governor.”

The governor shall be responsible for the faithful
execution of the laws. He may, by appropriate court ac-
tion or proceeding brought in the name of the State, en-
force compliance with any constitutional or legislative
mandate, or restrain violation of any constitutional or
legislative power, duty, or right by any officer, depart-
ment, or agency of the State or any of its political subdi-
visions. This authority shall not be construed to authorize
any action or proceeding against the legislature.

In concluding that this provision did not forbid the
governor to sue the Council, the superior [**10] .court
reasoned that "plaintiff brought this lawsuit in the name
of the Governor as head of the executive branch of state
government and not in the name of the State of Alas
and that "[a] suit against the Legislative Council, a per-
manent interim committee with separate legal existence
under Article I, § 11 of the Alaska Constitution, is not a
suit against the Legislature.”

The Council disputes both bases of the superior
court's ruling, arguing that the governor should not be
allowed to evade article HI, section 16’s restrictions by
simply altering the form of his complaint. The Counecil
asserts that although the governor has sued in his own
name as governor of Alaska, this is in substance an ac-
tion brought in the name of the state, Similarly, it asserts
that by opting to proceed against a functional equivalent
of the legislature -- the Council -- the goveror has effec-
tively sued the legislature itself.

The governor responds that article ITI, section 16
"was not intended to prevent the governor from protect-
ing his power from usurpation by the legislature." In the
governor's view, "the Court must have jurisdiction to
determine the rights of the coordinate branches of state
[**11] government." Insisting that the Council reads
section 16's Janguage barming actions against the legisla-

. ture too broadly, the governor urges us to hold the consti-

tutional bar inapplicable here because this suit-"was

.-
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brought in the Governor's capacity as head of {He execu-
tive branch of state government," "did not request [that]
the legislature . . . be enjoined or compelied to. do any-
thing," and "was brought not agamst the leg1slature but
its agent the Council."

We find the Council's arguments persvasive. -

1. Although filed by Tony Knowles, as "Governor for
the State of Alaska," this suit is an action brought m the

name of the state. e

. This suit does not confine itself to internal matters
concermng only the governor, the govemor's office, or
the exccutive [*608] branch of government. Raﬂner as
We have indicated above in Part IL A., it raises important

constitutional questions of the allocation. of powers

among coordinate branches of government. Because the
suit tests the basic constitutional structure of Alaska's
tripartite system of government, it necessarily involves a
matter of general public importance -- one that tran-
scends the executive branch's parochial interests and
implicates [**12] interests common to all Alaska citi-
zens. And although article IIX, section 16 authorizes the
govemor to sue in the name of the state, it confers no
express power to sue in any narrower capacity. No other
provision in article III expressly empowers the governor
to raise issues of general public importance by suing in
the name of the governor's office or of the executive
branch., By any realistic measure, this suit involves the
interests of the state as a whole."

Moreover, the governor asks for a ruling "that the
Nineteenth Alaska Legislature . . , did not have authority
under art. II, sec. 16 of the Alaska Constitution to con-
sider a vote to override CSSB 162(FIN)," "that CSSB
162(FIN) cannot become law until the legislatare prop-
erly exercises the veto override provisions of art. 11, sec.

16 of the Alaska Constitution,” and "that Governor .

Knowles'[s] veto of CSSB 162(FIN) remains in effect.”
By making these requests, the governor plainty seeks to

‘enforce compliance with a constitutional mandate and to

restrain violation of a constitutional power.

By so concluding, we necessarily reject the gover-
nor's suggestion that declaratory judgment actions are
categorically exempt from the strictures [**13) of article
1M1, section 16 because such actions merely seek judg-
ments declaring the law -without directly enforcing com-
pliance or enjoining or compelling conduct. To deter-

-mide whether an action or proceeding is brought to en-

force compliance with a constitutional provision or re-

strain violation of a constitutional power in violation of °

article I1], section 16, we must consider the practical goal
of the action rather than the procedu.ral path it employs to
attam that goal,

Using substance rather than form as a measure of
constitutional compliance, we hold this suit to be an "ac-

" tion or proceeding brought in the name of the State [to]

enforce compliance with . . . [a] constitutional .
date, or restrain wolatlon of [a] constltunonal
power."

. man-

13 Alaska Const. art. II, § 16.

2. Although filed against the Council, this suit is an
action against the legislature.

The remaining question is whether by naming the
Council and its individual legislator-members 2s defen-
dants, the [**14] governor evades secticn 16's third sen-
tence, which prohibits him from bringing actions in the
name of thé state "against the legislatore" Again, the
question pits form against substance, and again, we con-
c¢lude that substance must prevail.

The Alaska Constitution establishes the Council to
"meet between sessions” and "perform duties . . . as pro-
vided by the legislature." * Under law, the Council com-
prises legislators from both houses, * who exercise a
broad range of legislative powers and serve as the legis-
lature's embodiment between sessions. '* The Council's
members also supervise a permanent staff, beaded by an
executive director, 7 that performs an array of adminis-
trative services for the legislative branch and the general
public.

14 Alaska Const. art. I, § 11.
15  See A4S 24.20.020.

16 See AS 24.20.060.

17  See AS 24.20.050.

18 See AS 24.20.060(4).

_ The governor asserts that this [**15] suit escapes
section 16's prohibition because it names the Council not
in its interim legislative capacity but only in its service-
agency. capacity, * But the governor's pleadings belie
this assertion. Neither the original nor the amended com-
plaint gives any indication that the govermor [*609]
named the Council as a defendant in its limited capacity
as a service agency. Both complaints name the Council
as a defendant only in its capacity as "a permanent in-
terim committee of the 1egislatu.re * And both also name
individual legislators only in their general capac1ty as
]eglslators and Council members.

19~ See AS 24.20.01 0 ("The Alaska Legislative
Council is established as a permanent interim

comumittee and service agency of the lepisla-
ture.").

More significant is that the complaints assert no par-

- ticular service-related acts or functions as a basis for

proceeding against the Council or its individual legisla-
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988 P.2d 604, *; 1999 Alas. LEXIS 132, **

tor-members. By asserting that "the legislature's vote to
override the governor's veto of CSSB [**16] 162(FIN)
13 in violation of art. II'sec. 16 of the Alaska Constitu-
tion," the complaints aim beyond the Council, targeting
an act of the legislature that is purely and quintessentially
legislative. '

An action of this kind falls squarely within the

originally intended scope of section 16's prohibition.

Delegate Victor Rivers, Chairman of the Constitutional
Convention's Committee on the Executive Branch, de-
scribed the relationship between the broad grant of au-
thority given to the governor under the second sentence
of section 16 and the restriction of that anthority set out
in the section's third sentence. He explained that despite
the governor's power by appropriate actions or proceed-
ings in the court, brought in the name of the state[] to
enforce compliance with any constitutional or legislative
mandate(,] . . . [the governor] has no authority . . . to act
in that manner in any proceeding against the legislature.
The legislature is the supreme elected body and as such
[the govemor] is answerable to [it] and to [its] interpreta-
tions and handling of matters of law,[** ]

20 3 Proceedings of the Alaska Constitutional
Convention 1986 (January 13, 1956).

[**17] By directing against the legislatore's interim
alter ego an action guestioning the propriety of a purely
legislative act, the governor effectively seeks to hold the
legislature itself "answerable” to him for its "interpreta-
tions and handling of matters of law." * The substance
of this suit thus infringes upon the legislature's constitu-
tional domain in precisely the manner that the Constitu-
tion's drafters intended to prohibit.

21 M

We readily acknowledge the legitimacy of the gov-
ernor’s expressed interest in preserving the broad powers
of litigation "that, in essence, makes him the strong ex-
ecutive that the framers intended." But in our view, the
governor could have asserted these powers readily and
effectively without directing a suit across the ciear con-
stitutional line that separates legislative and executive
powers. ® We would ignore the constitution's intended
meaning if we held, in circumstances like these, that the
governor could successfully evade section 16's restric-
tions [**18] by suing the Council instead of the legisla-
ture.

22 For example, as the Council observes in its
briefs, "The Governor could have sued the com-
missioner responsible for enforcing the law, as
was done in State ex rel Hammond v. Allen, 625
P.2d 844 (Alaska 1981) ... "

. TI1. CONCLUSION

We therefore hold that this suit is an action brought
"in the name of the State" and "against the legislature.”
Because article 111, section 16 forbids such actions, we
VACATE the superior court's order declaring C.5.5.B.
162 invalid and REMAND for entry of an order of dis-
missal.

23 Qur conclusion that under the circum-
stances presented in this case a suit against the
Council is equivalent to a suit against the legisla-
ture also compels dismissal of the suit as to indi-
vidual legislators named in their capacity as
Council members. We do not understand the suit
to name these Council members as parties solely
in their capacity as legislators. Accordingly, we
need not consider whether dismissal of Council
members would independently be required under
article II, section 6, which provides legislators
with immunity in performing their legislative du-
ties: "Legislators may not be held to answer be-
fore any other tribunal for any statement made in
the exercise of their legislative duties while the
legislature is in session."

Our disposition also makes it unnecessary to
address the timing issues raised by the governor
under griicle I, section 16 of the Alaska Cornsti-
tution. Although the timing issues that the Coun-
cil affirmatively raised before the superior court
in its counterclaim and that it now asserts before
this coust on cross-appeal might not be barred by
article I, section 16, the governor's declaratory
judgment action obvicusly prompted the Coun-
cil's assertion of these issues; at oral arpument,
the Council consented to our treatment of its af-
firmatively raised timing arguments as a contin-
gent cross-appeal.

[**19]
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Ste e APPENDIX A

Legislative Ethics Law, AS 24.60

as amended 2007 by
HB 109
Chapter 47

2008 sections amended by
HB 281, HB 305, HB 317 & HB 368
(new or changed language in “bold”, an explanation in “italics”, and or
tanguage being removed in “brackets”)

Chapter 60. Standards of Conduct.

Article
1. Purpose and Applicability (§§ 24.60.010 - 24 60.020)
- 2. Standards of Conduct (§§ 24.60.030 - 24.60.105)
( 3. Legislative Ethics Committee (§§ 24.60.130 - 24.60.178)
4. Required Annual Financial Disclosure (§§ 24.60.200 - 24.60.260)
5. Miscellaneous and General Provisions (§§ 24.60.970 - 24.60.990)

Cross references. — For limitation of applicability of Administrative Code. — For legislative financial
this chapter to acts committed after July 18, 1984, see §  disclosure, see 2 AAC 50, art. S.
4, ch. 36, SLA 1984 in the Temporary and Special Acts.

Article 1. Purpose and Applicability.

Section Section
10. Legislative findings and purpose 20. Applicability; relationship to common law and
other laws

- Sec. 24.60.010. Legislative findings and purpose. The legislature finds that

(1) high moral and ethical standards among public servants in the legislative branch of
government are essential to assure the trust, respect, and confidence of the people of
this state;
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(2) a fair and open government requ1rcs that legislators and legislative employees
conduct the public's business in a manner that preserves the integrity of the

legislative process and avoids conflicts of interest or even appearances of conflicts of y:ﬁf

interest,

(3)"t'lié“'1‘)ublic's commitment to a part-time citizen legislature requires legislators be
drawn from all parts of society and the best way to attract competent people is to
acknowledge that they provide their time and energy to the state, often at substantial
personal and financial sacrifice;

(4) a part-time citizen legislature implies that legislators are expected and permitted to
earn outside income and that the rules governing legislators’ conduct during and after
leaving public service must be clear, fair, and as complete as possible; the rules,
however, should not impose unreasonable or unnecessary -burdens that will
discourage citizens from entering or staying in govemment service;

(5) in order for the rules governing conduct to be respected both during and after leaving
public service, the code must be administered fairly without bias or favoritism;

(6) no code of conduct, however comprehensive, can anticipate all situations in which
violations may occur nor can it prescribe behaviors that are appropriate fo every
situation; in addition, laws and regulations regarding ethical responsibilities cannot
legislate morality, eradicate corruption, or eliminate bad judgment;

(7) compliance with a code of ethics is an individual responsibility; thus all who serve
the legislature have a solemn responsibility to avoid improper conduct and prevent
improper behavior by colleagues and subordinates;

(8) the purpose of this chapter is to establish standards of conduct for state legislators
and legislative employees and to establish the Select Committee on Legislative Ethics
to consider alleged violations of this chapter and to render advisory opinions to
persons affected by this chapter. (8 1 ch 36 SLA 1984; am § 1ch 127 SLA 1992)

Sec. 24.60.020. Applicability; relationship to common law and other laws.

(a) Except as otherwise provided in this subsection, this chapter applies to a member of the
legislature, to a legislative employee, and to public members of the committee, This chapter does
not apply to
{1) a former member of the legislature or to a person formerly employed by the
legislative branch of government unless a provision of this chapter specifically states
that it applies;
{2) a person elected to the legislature who at the time of election is not a member of the
legislature.

() The provisions of this chapter specifically supersede the provisions of the common law
relating to legislative conflict of interest that may apply to a member of the legislature or a

legislative employee. This chapter does not supersede or repeal provisions of the criminal laws of

the state. This chapter does not exempt a person from applicable provisions of another law unless
the law is expressly superseded or incompatibly inconsistent with the specific provisions of this
chapter.

(§ 1ch36SLA1984; §§2,3ch 113 SLA 1986;am § 1 ch 167 SLA 1988;am § 2 ch 127
SLA 1992); am § 18ch 47 SLA 2007)
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Effect of amendments. — The 1998 amendment, first sentence of subsection (a), substituted the last
effective January 1, 1999, rewrote this section. three sentences of subsection (b) for the last

The 2007 amendment, effective July 10, 2007, sentence, which provided for the confidentiality of
inserted “the committee, the Alaska Public Offices advisory opinions.

Commission™ and made stylistic changes in the

Related Advisory Opinions: 84-02, 84-03, 84-04

Sec. 24.60.165. Use of information submitted with request for advice.

The committee may not bring a complaint against a person based upon information voluntarily
given to the committee by the person in connection with a good faith request for advice under AS
24.60.158 or 24.60.160, and may not use that information against the person in a proceeding
under AS 24.60.170. This section does not preclude the committee from acting on a complaint
concerning the subject of a person's request for advice if the complaint is brought by another
person, or if the complaint arises out of conduct taking place after the advice is requested, and
does not preclude the committee from using information or evidence obtained from an
independent source, even if that information or evidence was also submitted with a request for
advice.

(8§ 28 ¢h 127 SLA 1992)

Sec. 24.60.170. Proceedings before the committee; limitations.

(a) The committee shall consider a complaint alleging a violation of this chapter if the alleged
violation occurred within five [TWO]years before the date that the complaint is filed with the
committee]AND, WHEN THE SUBJECT OF THE COMPLAINT IS A FORMER MEMBER
OF THE LEGISLATURE, THE COMPLAINT IS FILED WITHIN ONE YEAR AFTER THE
SUBJECT’S DEPARTURE FROM THE LEGISLATURE]. The committee may not consider a
complaint filed against all members of the legislature, against all members of one house of the
legislature, or against a person employed by the legislative branch of government after the person
has terminated legislative service. However, the committee may reinstitute proceedings
concerning a complaint that was closed because a former employee terminated legislative service
[OR BECAUSE A LEGISLATOR LEFT THE LEGISLATURE] if the former employee[ OR
LEGISLATOR] resumes legislative service, whether as an employee or a legislator, within five
[TWO] years after the alleged violation. [THE TIME LIMITATIONS OF THIS SUBSECTION
DO NOT BAR PROCEEDINGS AGAINST A PERSON WHO INTENTIONALLY PREVENTS
DISCOVERY OF A VIOLATION OF THIS CHAPTER.] *changed language: effective
January 1, 2009

(b) A complaint may be initiated by any person. The complaint must be in writing and signed
under oath by the person making the complaint and must contain a statement that the complainant
has reason to believe that a violation of this chapter has occurred and describe any facts known to
the complainant to support that belief. The committee shall upon request provide a form for a
complaint to a person wishing to file a complaint. Upon receiving a complaint, the committes
shall advise the complainant that the committee or the subject of the complaint may ask the
complainant to testify at any stage of the proceeding as to the complainant's belief that the subject.
of the complaint has violated this chapter. The committee shall respond to a complaint concerning
the conduct of a candidate for election to stafé office received during the campaign peripd in
accord'" afce. - with (0) ‘of this section. The com_mn'tee shall treat a complamt conceming the conduct
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accordance w1th (p) of this section. The committee shal] 1mmed1ately provrdc a copy of the
compTamt to the person who is the subject of the complaint.

(¢} When the committee receives a complaint under (a) of this section, it may assign the
complaint to a staff person. The staff person shall conduct 'a preliminary examination of the
complaint and advise the committee whether the allegations of the complaint, if true, constitute a
violation of this chapter and whether there is credible information to indicate that a further
investigation and proceeding is warranted. The staff recommendation shall be based on the
information and evidence contained in the complaint as supplemented by the complainant and by
the subject of the complaint, if requested to do so by the staff member. The committee shail
consider the recommendation of the staff member, if any, and shall determine whether the
allegations of the complaint, if true, constitute a violation of this chapter. If the committee
determines that the allegations, if proven, would not give rise to a violation, that the complaint is
frivolous on its face, that there is insufficient credible information that can be uncovered to
warrant further investigation by the committee, or that the committee's lack of jurisdiction is
apparent on the face of the complaint, the committee shall dismiss the complaint and shall notify
the complainant and the subject of the complaint of the dismissal. The committee may ask the
complainant to provide clarification or additional information before it makes a decision under
this subsection and may request information concerning the matter from the subject of the
complaint. Neither the complainant nor the subject of a complaint is obligated to provide the
information. A proceeding conducted under this subsection, documents that are part of a
proceeding, and a dismissal under this subsection are confidential as provided in (1) of this section
unless the subject of the complaint waives confidentiality as provided in that subsection.

(d) If the committee determines that some or all of the allegations of a complaint, if proven,
would constitute a violation of this chapter, or if the committee has initiated a complaint, the
committee shall investigate the complaint, on a confidential basis. Before beginning an
investigation of a complaint, the committee shall adopt a resolution defining the scope of the
investigation. A copy of this resolution shall be provided to the complainant and to the subject of
the complaint. As part of its investigation, the committee shall afford the subject of the complaint
an opportunity to explain the conduct alleged to be a violation of this chapter.

(e) If during the investigation under (d) of this section, the committee discovers facts that justify
an expansion of the investigation and the possibility of additional charges beyond those contained
in the complaint, the resolution described in (d) of this section shall be amended accordingly and
a copy of the amended resclution shall be provided to the subject of the complaint,

' (f) If the committee determines after investigation that there is not probable cause to believe that

the subject of the complaint has violated this chapter, the committee shall dismiss the complaint.
The committee may also dismiss portions of a complaint if it finds no probable cause to believe
that the subject of the complaint has violated this chapter as alleged in those portions. The
comumittee shall issue a decision explaining its dismissal. Committee deliberations and vote on the
dismissal order and decision are not open to the public or to the subject of the complaint. A copy
of the dismissal order and decision shall be sent to the complainant and to the subject of the
complaint. Notwithstanding (1) of this section, a dismissal order and decision is open to inspection
and copying by the public.

(g) If the committee investigation determines that a probable violation of this chapter exists that
may be corrected by action of the subject of the complaint and that does not warrant sanctions
other than correction, the commiftee may issue an opinion recommending corréctive action, This
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(0) The committee shall return a complaint concerning the conduct of a candidate for state office
received during a campaign period to the complainant unless the subject of the complaint permits
the committee to assume jurisdiction under this subsection. If the committee receives a complaint
concerning the conduct of a candidate during the campaign period, the committee shall
immediately notify the subject of the complaint of the receipt of the complaint, of the suspension
of the committee's jurisdiction during the campaign period, and of the candidate's tight to waive
the suspension of jurisdiction under this subsection. The candidate may, within 11 days after the
committee mails or otherwise sends notice of the complaint to the candidate, notify the committee
that the candidate chooses to have the committee proceed with the complaint under this section. If
the candidate does not act within that time or if the candidate notifies the committee that the
candidate is not waiving the suspension of committee jurisdiction, the committee shall return the
complaint to the complainant with notice of the suspension of jurisdiction under this subsection
and of the right of the complainant to file the complaint after the end of the campaign period.

{p) When the comumittee has a complaint concerning the conduct of a candidate for state office
pending before it at the beginning of a campaign period that has not resulted in the issuance of
formal charges under (h) of this section, mggggm1nee may proceed with its consideration of the
complaint only to the extent that.the committee's actions are confidential under this section, The
conumttee ‘may not, durmg a campaign period, issue a dismissal order or decision inder () of this
section, issue an opinion under (g) of this section, gLig___Ellx_charge a person under (h) of this
section. If the committee has formally charged a person under (h) of this section and the charge is
still pending when a campaign period begins, the committee shall suspend any public hearings on
the matter until after the campaign period ends. The parfies to the hearing may continue with
discovery during the campaign period. If a hearing has been completed before the beg;mmng ofa

R Tt

campmgn Pperiod but the committee has not yet issued its decision, the committee may n not 1ssue
the decision unfil after the end ofthe ¢ ca.mpalgn penod Notw:thstandmg the suspension of pubhc'
proceedings provxded for in This 5HbSection, a candidite who is the subject of a complaint may
notify the committee in writing that the candidate chooses to have the committee proceed with the

complaint under this section.

(9) A campaign period under this section begins on the later of 45 days before a primary election
in which the legislator or legislative employee is a candidate for state office or the day on which
the individual files as a candidate for state office and ends at the close of election day for the
general or special election in which the individual is a candidate or on the day that the candidate
withdraws from the election, if earlier. For a candidate who loses in the primary election, the
campaign period ends on the day that results of the primary election showing that another
individual won the election are certified.

(r) At any point in the proceedings when the subject of a complaint appears before the committee,
the subject of a complaint may choose to be accompanied by legal counsel or another person who
may also present arguments before the committee. The choice of counsel or another person is not
subject to review and approval or disapproval by the committee. The choice by the subject of a
complaint to be accompanied under this subsection does not constitute a waiver of any
confidentiality provision of this chapter.

(8§ 1ch36SLA1984;am § 13ch 113 SLA 1986;am § 7ch 167 SLA 1988; am § 29 ch 127
SLA 1992; am §§ 44 — 52 ch 74 SLA 1998; am §§

2. 4ch 135 SLA 2004; am § 41 ch 47 SLA 2007)

Effect of amendments. — The 1998 amendment, The 2004 amendment, effective July 1, 2004, in
effective January 1, 1999, rewrote subsections (a)-(c) subsection (j), inserted the second sentence, inserted
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Chapter 39.52. ALASKA EXECUTIVE BRANCH ETHICS ACT
Article 01. DECLARATIONS

Sec. 39.52.010. Declaration of policy. |

(a) It is declared that |

(1) high moral and ethical standards among public officers in the executive branch are ‘
essential to assure the trust, respect, and confidence of the people of this state;

(2) a code of ethics for the guidance of public officers will

(A) discourage those officers from acting upon personal or financial interssts in the
performance of their public responsibilities;

(B) improve standards of public service; and

(C) promote and strengthen the faith and confidence of the people of this state in their
public officers;

(3) holding public office or employment is a public trust and that as one safeguard of that
trust, the people require public officers to adhere to a code of ethics;

(4) a fair and open government requires that executive branch public officers conduct the
public's business in a manner that preserves the integrity of the governmental process and avoids
conflicts of interest;

(5) in order for the rules governing conduct to be respected both during and after leaving
public service, the code of ethics must be administered fairly without bias or favoritism;

(6) no code of conduct, however comprehensive, can anticipate all situations in which
violations may occur nor can it prescribe behaviors that are appropriate to every situation; in
addition, laws and regulations regarding ethical responsibilities cannot legislate morality,
eradicate corruption, or eliminate bad judgment; and

(7) compliance with a code of ethics is an individual responsibility; thus all who serve the
state have a solemn responsibility to avoid improper conduct and prevent improper behavior by
colleagues and subordinates.

(b) The legislature declares that it is the policy of the state, when a public employee is
appointed to serve on a state board or commission, that the holding of such offices does not
constitute the holding of incompatible offices unless expressly prohibited by the Alaska
Constitution, this chapter and any opinions or decisions rendered under it, or another statute.

Article 02. CODE OF ETHICS

Sec. 39.52.110. Scope of code.

(a) The legislature reaffirms that each public officer holds office as a public trust, and any
effort to benefit a personal or financial interest through official action is a violation of that trust.
In addition, the legislature finds that, so long as it does not interfere with the full and faithful
discharge of an officer's public duties and responsibilities, this chapter does not prevent an
officer from following other independent pursuits. The legislature further recognizes that

(1) in a representative democracy, the representatives are drawn from society and,
therefore, cannot and should not be without personal and financial interests in the decisions and
policies of government;

(2) people who serve as public officers retain their rights to interests of a personal or
financial nature; and
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Sec. 39.52.250. Advice to former public officers.

(a) A former public officer may request, in writing, an opinion from the attormey general
interpreting this chapter. The attorney general shall give advice in accordance with AS
39.52.240(a) or (b) and publish opinions in accordance with AS 39.52.240(h).

(b) A former public officer is not liable under this chapter for any action carried out in
accordance with the advice of the attorney general issued under this section, if the public officer
fully disclosed all relevant facts reasonably necessary to the issuance of the advice.

Sec. 39.52.260. Designated supervisor's report and attorney general review.

(a) A designated supervisor shall quarterly submit a report to the attorney general which
states the facts, circumstances, and disposition of any disclosure made under AS 39.52.210 -
39.52.240.

(b) The attorney general shall review determinations reported under this section. The
attorney general may request additional information from a supervisor concerning a specific
disclosure and its disposition.

(¢) The report prepared under this section is confidential and not available for public
inspection unless formal proceedings under AS 39.52.350 are initiated based.on the report. If
formal proceedings are initiated, the relevant portions of the report are public documents open to
inspection. The attorney general shall, however, make available to the public a summary of the
reports received under this section, with sufficient deletions to prevent disclosure of a person's

- identity.

(d) The attorney general shall submit to the personnel board a copy of the quarterly
reports received from designated supervisors under (a) of this section together with a report on
the attorney general's review conducted under (b) of this section.

Sec. 39.52.270. Disclosure statements,

(a) A public officer required to file a disclosure statement under this chapter shall meet
the requirements of this subsection in making the disclosure. When the public officer files a
disclosure statement under this chapter, the public officer signing the disclosure shall certify that,
to the best of the public officer's knowledge, the statement is true, correct, and complete. The
disclosure must state that, in addition to any other penalty or punishment that may apply, a
person who submits a false statement that the person does not believe to be true is punishable
under AS 11.56.200 - 11.56.240.

(b) A designated supervisor who receives a disclosure statement under AS 39.52.110 -
39.52.220 shall review it. If the designated supervisor believes that there is a possibility that the
activity or situation reported in a disclosure statement filed under AS 39.52.110 - 39.52.190 may
result in a violation of this chapter, the designated supervisor shall take appropriate steps under
AS 39.52.210 - 39.52.240. Failure of the designated supervisor to proceed under AS 39.52.210 -
39.52.240 does not relieve the public officer of the public officer's obligations under those
statutes.

(c) In this section, "disclosure statement” means a report or written notice filed under AS

- 39.52.110 - 39.52.220.

Article 04. COMPLAINTS; HEARING PROCEDURES

Sec. 39.52.310. Complaints.
(a) The attorney general may initiate a complaint, or elect to treat as a complaint, any
matter disclosed under AS 39.52.210, 39.52.220, 39.52.250, or 39.52.260. The attorney general
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may not, during a campaign period, initiate 2 complaint concerning the conduct of the govemor
or lieutenant governor who is a candidate for election to state office.

(b) A person may file a complaint with the attomey general regarding the conduct of a
current or former public officer. A complaint must be in writing, be signed under oath, and
contain a clear statement of the details of the alleged violation.

(c) If a complaint alleges a violation of AS 39.52.110 - 39.52.190 by the governor,
lieutenant govemor, or the attorney general, the matter shall be referred to the personnel board.
The personnel board shall return a complaint conceming the conduct of the governor or
lieutenant govemor who is a candidate for election to state office as provided in (j) of this section
if the complaint is initiated during a campaign period. The personnel board shall retain
independent counsel who shall act in the place of the attorney general under (d) - (i) of this
section, AS 39.52.320 - 39.52.350, and 39.52.360(c) and (d). Notwithstanding AS 36.30.015(d),
the personnel board may contract for or hire independent counsel under this subsection without
notifying or securing the approval of the Department of Law.

(d) The attorney general shall review each complaint filed, to determine whether it is
properly completed and contains allegations which, if true, would constitute conduct in violation
of this chapter. The attorney general may require the complainant to provide additional
information before accepting the complaint. If the attorney general determines that the
allegations in the complaint do not warrant an investigation, the attorney general shall dismiss
the complaint with notice to the complainant and the subject of the complaint.

(¢) The attorney general may refer a complaint to the subject's designated supervisor for
resolution under AS 39.52.210 or 39.52.220.

(f) If the attorney general accepts a complaint for investigation, the attorney general shall
serve a copy of the complaint upon the subject of the complaint, for a response. The attorney
general may require the subject to provide, within 20 days after service, full and fair disclosure in
writing of all facts and circumstances pertaining to the alleged violation. Misrepresentation of a
material fact in a response to the attorney general is a viclation of this chapter. Failure to answer
within the prescribed time, or within any additional time period that may be granted in writing by
the attorney general, may be considered an admission of the allegations in the complaint.

{g) If a complaint is accepted under (f) of this section, the attorney general shall
investigate to determine whether a violation of this chapter has occurred. At any stage of an
investigation or review, the attorney general may issue a subpoena under AS 39.52.380.

(h) A violation of this chapter may be investigated within two years after discovery of the
alleged violation.

(i) The unwillingness of a complainant to assist in an investigation, the withdrawal of a
complaint, or restitution by the subject of the complaint may, but need not in and of itself, justify
termination of an investigation or proceeding.

(i) The personnel board shall return a complaint concerning the conduct of the governor
or lieutenant governor who is a candidate for state office received during a campaign period to
the complainant unless the governor or lieutenant governor, as appropnate permits the personnel
board to assume jurisdiction under this subsection. If the personnel board receives a complaint
concernmg_the conduct of the governor or lieutenant governor who is a candidate during the
campaign period, the personnel board shall immediafély notify thé subject of the compla‘mt of

-the teceipt of the complaint, of the suspension of the personnel board's jurisdiction during the
campaign period, and of the candidate's right to waive the suspension of jurisdiction under this
subsection. The candidate may, within 11 days after the personnel board mails or otherwise
sends notice of the complaint to the candidate, notify the personnel board that the candidate
chooses to have the personnel board proceed with the complaint under this section. If the
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candidate does not act within that time or if the candidate notifies the personnel board that the
candidate is not waiving the suspension of jurisdiction, the personnel board shall return the
complaint to the complainant with notice of the suspension of jurisdiction under this subsection
and of the right of the complainant to file the complaint after the end of the campaign period.

(k) A campaign period under this section begins on the later of 45 days before a primary
election in which the governor or lieutenant governor is a candidate for state office or the day on
which the individual files as a candidate for state office and ends at the close of election day for
the general or special election in which the individual is a candidate or on the day that the
candidate withdraws from the election, if earlier. For a candidate who loses in the primary
election, the campaign period ends on the day that results of the primary election showing that
another individual won the election are certified.

Sec. 39.52.320. Dismissal before formal proceedings.

If, after investigation, it appears that there is no probable cause to believe that a violation
of this chapter has occurred, the attorney general shall dismiss the complaint. The attorney
general shall communicate disposition of the miatter promptly to the complainant under AS
39.52.335(¢) and to the subject of the complaint.

Sec. 39.52.330. Corrective or preventive action.

After determining that the conduct of the subject of a complaint does not warrant a
hearing under AS 39.52.360, the attomey general shall recommend action to correct or prevent a
violation of this chapter. The attorney general shall communicate the recommended action to the
complainant and the subject of the complaint. The subject of the complaint shall comply with the
attorney general's recommendation.

Sec. 39.52.335. Summary of disposition of complaints and review by personnel board.

(a) When the attorney general initiates or receives a complaint under AS 39.52.310, the
attorney general shall immediately forward a copy of the complaint to the personnel board.

(b) Each month, the attorney general shall file a report with the personnel board
concerning the status of each pending complaint and the resolution of complaints that have been
closed since the previous report.

(c) If a complaint is dismissed under AS 39.52.320 or resolved under AS 39.52.330, the
attorney general shall promptly prepare a summary of the matter and provide a copy of the
summary to the personnel board and the complainant. The summary is confidential unless the

(1) dismissal or resolution agreed to under AS 39.52.320 or 39.52.330 is public; or

(2) superior court makes the matter public under (h) of this section.

(d) Within 15 days after receipt of a summary under this section, a complainant may file
comments with the personnel board regarding the disposition of the complaint.

(e) At its next regular meeting that begins more than 15 days after receipt of a summary
under this section, the personnel board shall review the summary and comments, if any, filed by
the complainant. The personnei board may compel the attendance of the subject of the complaint
or the complainant at the meeting and may compel the production of documents. Attendance
may be by teleconference. The attorney general or the attorney general's designee shall be
available to respond to questions from the personnel board concerning the disposition of the
complaint, ‘

{f) After review of the summary, the personnel board may issue a report on the
disposition of the complaint. If the matter is confidential and the board determines that
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Senator Halford moved and asKed unanimous cecnsent that the
journals for the first through the twenty-first leégislative
days of the First Special Session of the Fourteenth Alaska
Legislature and Senate Supplement ¥Ne¢. 41 be approved as
certified by the Secretary. Without objection, it was so
ordered.

MESSAGES FRCM THE GOVERNOR

HCR_39

Message of July 17 was read, stating the Governor read the
following resolution and transmitted the engrossed and en-
rolled copies to the Lieutenant Governor's Cffice. for perma-
nent f£iling:

HOUSE CONCURRENT RESOLUTION NO. 39
(Authorizing a recess by the Senate ox the
House of Representatives for a period of more
than three days)

Leglsglative Resolve No. 26

STANDING COMMITTEE REPORTS

Received July 22, 1985:

AUTHORIZATION FOR ISSUANCE OF SUBPOENAS

The undersigned members of the Rules Committee hereby author-
ize the committea chair teo issue subpoenas requiring the
attendance of witnesses before the Rules Committee to testify
in connection with the Rules Committeets inguiry into the
report of the Grand Jury concerning the Governor's -involvement
in the State's award of the lease to the Fifth Avenue Center
in Fairbanks. This authorlzation is given in accordance with
Alaska Statute 24.25,010(b}.

/s/_Tim Kelly
Senator Tim Kelly, Chairman
Date: 7/18/85

Senator Jack Coghill
Date

[ n_B ett
Senator Don Bennett
Date: 7/18/85
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/8/ Jan Faiks
Senator Jan Faiks'’
Date:; 7/18/B5

/s/ Joe Josephson
Senator Joe Josephson
Date: 7/18/85

I hereby concur.

/s/ Don Bennett

Don Bennett, President
Alaska State Senate
Date: 7/18/85

"august 5, 1985
SENATE RULES COMMITTEE

INQUIRY INTO THE JULY 1, 1385 GRAND JURY REPORT

Dear Mr. Pregident:

Pursuant to your instruction of July 15, 1985, the Senate
Rules Committee has inguired into the July 1, 1985 Grand Jury
Report and reports back as follows:

1. On July 2, 1985, the Superior Court, First Judicial Dis-
trict released a Grand Jury Report regarding the circumstances
surrounding a state lease of the Fifth Avenue Center in Fair-
banks. That Grand Jury had been investigating the lease since
April 24, 1985,

2. The Grand Jury Report stated that the evidence disclosed
‘serious abuse of office by Governor William Shaeffield and his
Chlef of Staff'. The Grand Jury made eight specific recommen-
dations. The first of these recommendations was that the -
Alaska Legislature be called into Special Session te consider
the evidence for the express purpose of initiating impeachment
brocedures against the governor.

3. In response to this clear call by the Grand Jury,
Alaska Legislature convened in apecial session on July
1985. Alaska's Constitution charges the State Senate with
responsibility of originating a motion for impeachment and
House of Representatives with the responsibility of trial on
impeachment,' The Constitutien provides that 'the motion for
impeachment shall list fully the basls for the proceeding' and
Tequires a two-thirds vote for passage. The impeachment pro-
cess is difficult as it rightfully sheould be difficult.




: SENATE JOURNAL ) _
1490 August 5, 1985

4, Impeachmant is unprecedented in our state and rare in the
history of our natjon. It 1s a matter of utmost Importance
and the Senate approached yhis matter with the gravity that it
desarved. Acting on the limited precedent providsd by the ex-
pulsion of a former siata sepnator from the legislature, the
Senate President referred the matter to the Senata Rules Com-
mittee. The Senate rekained the services of Samuel Dagh, cne
of the most knowledgeable attorneys it could find :in this
rare area of legal expertise, to act as Chief Counsel.

5. As =z first ordsr of business, the Rules Committee adopted
rules of procedura. It was determined that all twenty sena-
tors would be invited to attend and participate in all meet~
ings. Although the Constitution doss not aexpressly requlre
that a Governor ba allowed to participate in Senate impeach-
ment hearings, the committee voted to allew the Governor and
his counsel full participation, in order to assure due process
in every stage of the haaring.

6. The Committes then adopted a burden of proof of ‘'clear and
convincing. evidence' and narrowed the scope of the inquiry to
matters referred to the Senate by the Grand Jury. The chair-
man made plain that a wide latitude of debate and gquestioning
soncarning areas mentionad in the Grand Jury Report would be
allowed. The last major item of procedural bhusiness by the
compittee was to adopt a definition of impeachable offenses.
The Committee defined impeachable offenses as 'serious mnis-
cenduct in office, such as treason, malfeasance, misfeasance,
corruption or perjury’,

7. In thelr search to determine the truth in this matter,
members of the Senate have reviewed twelve volumes of Grand
Jury transcripts, which include almost 3,000 pages and the
testimony of - forty-four witnesses, We have reviewed the
tranacripts of statemsnts by witnesses obtained during the
investigation and considered numerous legal briefs and oral
argunents by counsel to the Senate, counsz2l to the Governor
and the Legislative Affairs Agsncy.. We have heard testimony
by nine witnzsses, including Governor Sheffield, and developed
our own printed record of mora than 3,000 payges over twelve
days of hearings. :

8. Aalthough the financlal and civic costs of this special
session have been high we believe that in the long run it will
serve Alaska's public well. Some costs were inevitable due to
the timing of the Grand Jury's action, such as the need for
convening a speclal session of the Legislature rather than
taking up the matter during a regular Legislative session. We
alsc believe that the naticnal attention given Alaska's im-
peachment proceedings and the importance of our ingquiry as a
legal precedent required the retention of expert legal advice,
The bhenefits of this experience may not be seen immediately
but will be felt in years to come in the form of solving
existing problems brought to light through this procese and
avoidance of future public expenses. :
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9, Probably every one of the twenty senators has his or her
own opinion of exactly what happened to cause us to have to
git together in this unhappy judgment. None of us can look
inside another's heart or mind, however, and Governor Shef-
field says he cannot remember a number of the events, the
recollection of which would have clarified his personal in-
volvement in this matter and made our judgment easier. ‘

10. It is the opinion of a majority of the Rules Committee
that the evidence that an impeachable offense occurred, though
substantial, does not rise to the level of 'clear and con-
vincing evidence'. The Rules Committee ‘also believes that
sufficient support to approve one or more articles of impeach-
ment is not available in the full Senate.

11. We therefore offer this report as -an affirmation to the
members of the public and those state employees who cane
forward and put their careers 1In jeopardy and as a condemna-
tion of those within the state system who have, according to
the record we ourselves have developed, abused the public
trust and brought discredit upon themselves and this adminis-
tration.

12. A lack of a recommendation to impeach the governor should
not be 1interpreted, however, as .in any way condoning the
standard of behavior that has brought us here. The Governor's
Chief of Staff has admitted te lying to prosecutors and de-
stroying evidence. There is also testimony that other evi-
dence was directed to be destroyed. There is a clear pattern
of persons in the Goverhor's Office being more concerned with
deniability than accountability. We find that there was clear
failure on the part of the Governor to set the tone for his
administration: a failure to declare standards of appropriate
conduct for his appointees in achieving the Governor's goals.

13. This report should not be viewed in any way as critical
of Governor Sheffleld's expressed goal of state office con-
solidation in our major urban areas. We believe these goals
are in the broadest public interest, and we feel this affair
. should not stop or delay future consolidation. However, the
manher in which the Fairbanks office consclidatiocon lease con~
tract was awarded is absolutely unacceptable and we urge that
all future efforts in this direction be akove reproach.

14. There iz dirsct evidence that at the Governor's request,
a reguest for proposals wag sent to a member of a partnership
wvhich was a potential bidder on the Fairbanks Office Consoli-~
dation lease, giving that bidder a definite competitive ad-
vantage over .other potential bidders. While release o©of the
R.F.P. is not in itself a criminal offense it is clearly
contrary to the standards and practices for contracting of the
Division of General Services & Supply, Department of Admini-
stration. Political or personal relationships are not a jus-
tification for the advanced release of any. information in
state government. We recommend that the regqulations of the
Governor's office in this area be promptly modified to include
this common-sense principle with specific exceptions left to
the individual departments.
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15. There is further evidence that at a later date the com-
petitive bid process was changed to a seole source contract.
This change to a scle source contract could well have been
‘rationalized with public pelicy goals, but the Governor's
total lack of memory of a key meeting precipitating this

change, even after hearing detailed accounts of it by the.

other participants, raises serious doubts to his credibility.

‘16. In fact the whole pattern of the Governor's memory lapses
is disturbing.  During his testimony, the Governor exhibited
almost verbatim recall of conversations and events that were
favorable to him and a substantial lack of recall of events
that might reflect upon him unfavorably.

17. The Grand Jury Report states: 'The evidence from a sub-
stantial number of witnesses alsc indicates that employees in
the Department of Administration and the Department of Law
fmay have eventually acquiesced in the intervention by the
Governor's Office in part because they perceived that this was
not an lsolated instance but one that followed a series of
other such episodes'. " In the process of the Senate hearilngs
on impeachment, a number of other issues of concern were
touched on but it was not appropriate to follow up these

issues because of the established scope of the hearings, the

rescurces of the committee and the time avallable. It is
recommended that the Department of Law review the transcripts
of the Senate Rules hearings to determine whether other items,
such as the Anchorage Office Lease and the Frontier Office
Building lease might be appropriate subjects for separate
review or investigation.

18. In this connection, we believe that the Attorney General
was remiss in failing to insist upon direct access to the
Governor, when the subject matter directly or potentially
invelved members of the Governor's Qffice -staff.

13. In addition to its first recomméndation regarding im-
peachment, the Grand Jury made seven additional recommenda-
ticons. The Grand Jury's eighth recommendation was that the
state lease of the Fifth Avenue Center be voided. ©On July 2,
1985, the Attorney Gensral issued an opinion stating the lease
should be voided.

20. The remailning six recommendations of the Grand Jury are:
an executive branch code of ethics, adoption of revised
procurement procedures, state employee awareness of ethical
obligations, 1legislative review of problems presented by
access to government eofficials to promote private pecuniary
interests, implementation of procedures to promote the com-
petitive bidding process, and adoption ¢f standards pertaining
to bid waivers. We strongly endorse these recommendations and
believe that the legislative and executive branches must work
together to achieve them. The impeachment hearings have em-
phasized the need for an executive branch code of ethics.
They have also made evident the need for improved campaign
financing laws, a subject currently under intensive study by
the Senate State Affairs Committee.
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21. The Constitution of Alaska provides: 'The power of grand
juries to investigate and make recommendations concerning the
public welfare or safety shall never be suspended'. The com-
mittee Dbelieves that this power has served the public and
State well and will continue to do so in the future, Howeaver,
it. is also believed that the Senate Rules Hearings have nmade
evident that a better understanding about the limits of the
powers of a Grand Jury would have made it easier to devote our
attention to the relevant issues during the hearings. In
particular, the Grand Jury should have been instructed that
impeachment is a political process and not a substitute for
judicial remedies.

22. It is our hope that these matters-will be taken up as a
matter of highest priority, at the beginning of the Second
Session of the Fourteenth Alaska Legislature. To help facili-
tate this we urge the full Senate to pass the attached reso-
lution calling for the President of the Senate to appoint a
select interim committee on procurement practices and proce-
dures. We alsoc recommend that a rescolution regquesting Judi-
cial Council recommendations on grand jury investigative pro-
cedures be approved.

23. The comnittee agrees with the Grand Jury that, '...gov-
ernment officials must always aim for what 1is best for the
public, not merely for what might be 'okay'., Every public
official has a duty of Iloyal, faithful and honest service
which is clearly inherent in the responsibilities of public
cffice at all levels',

24. The 15 citizens sitting on the Grand Jury have expressed
goals that everyone in public service must aspire to but were
plainly lacking in the conduct of some of the Administration
officials involved here. Alaskans will not tolerate those who
violate this duty.

CONCURRED IN BY:

/s/ Tim Kelly /s/ J B Jack Coghill
Senator Tim Kelly, Chairman Senator Jack Coghill,
Chairman Vice Chairman

/s/ Jan Falks ~ /s/ Don Bennett
Senator Jan Faiks Senator Don Bennett

/s/ Joe Josephson: I concur in paragraphs 1-9 and 17-24 but
do not concur in significant portions of paragraphs 10-16.

A supplemental report is attached JPJ

Senator Joe Josephson® . :

s e e et
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g lementa eport of Senator Josepnson

I have concurred in the majority report because I agree with
the operative result of the report, and especially the recom-
mendations for the adoption of the two resolutions to which
the report referred.

I am noting, however, my specific nonconcurrence with signi-
ficant proportions of numbered varagraphs 10-16 of the major-
ity report, and accordingly, I submit herewith my separate or
supplemental views,

Governor Sheffield should not bhe impeached.

It has been said that any impeachment hearing has about it an
aura of sadness. But 1 also see reasons to be hopeful about
Alaska's future as a result of these proceedings.

First, Alaskans have seen State government in clese-up. In-
terest in government is increased, and the constituency for
statutory reforms is enlarged.

Second, our legal system, displayed in these proceedings
threngh good research, crosg-axamnination and advocacy, has
proved again its great valus for truth-finding,

Third, the Legislature has received information and gained
insights that will help in assessing legislation relating to
ethics, procurement practices, and grand jury procedures.

Fourth, an undercurrent of gossip, rumors, and innuendo has
been replaced by truth. ;

A. The Grand Juxry Report.

The Grand Jury repert called on the Senate to consider im-
peachment. The Senate has regponded, and considered the re-
port and other materials and testimony. To conclude that
impeachment is not appropriate, and that * Governor Bill
Sheffield committed no impeachable offense, 1s not to reflect
adversely upon the grand jurers or their work.

The grand jurors, the record shows, were serious, diligent,
and thoughtful. But they did not know the whole story. It is
no criticism of the prosecutors to note that grand juries are
not, and never were, created for the purpose of providing full
and fair hearings that go to the merits of a charge. That is
why a Grand Jury indictment, even when rendered -- and there
was no indictment here -- is nothing more than an accusation,
and why a person indicted ig presumed o be innocent of the
accusation unless convicted after trial,

The grand jurors were told to consider impeachment, but they
were never told what constitutes an impeachable coffense, under
the historical precedents or the debates in the Alaska
Constitutional Convention.
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The grand jurors heard arguments of lawyers, buit they never
heard the arguments of Governor Sheffield's attorneys or the
mature reflections ¢f Senate Chief Counsel Sam Dash.

The grand jurers saw documents, but they did not sec all the
documents that the Rules Committee saw.

And at least =zome of the witnesses hefore the Grand Jury,
including Anselm Staack and Bill Sheffield, were directed to
answer the questions that would satisfy the prosacutors' .no-
tiens of relevancy and materiality rather than the witnesses!'
deglire te give a full and balanced account of the surrounding
clrcumstances and the context in which events or conversations
took place,

rpartt from the question of Ilwmpeachment, the Grand Jury nade
legislative recommendations, pointing cut the need to reassess
the existing statutes invelving contlict-of-interest, ethics,
procurement practices (including bid walvers and sole source
procurement), and employee awareness of ethical obligations.

The record of these proceedings confirms the urgency of these
recommendations. They reflect that existing laws and regula-
tions are confusing, inconsistent, insufficient, and obscure,
The Senate should establish a Select Interim Committee to
address these problenms forthwith.

B. The Fifth Avenue Center Procurement.

Since the Rules Committee has voted to narrow the scepe of the
inquiry to the question of perjury, little comment is neces-
sary about the procurement process which led to the State's
lease of office gpace at the Fifth Averue Center in Fairbanks,

However, a brief commentary is in order. I find no impeach-
able conduct. I do not find by clear and convincing evidence
that the conduct of Chief of Staff, John Shively, prior to the
commencement of the c¢riminal investigation. by Prosecutor
Hickey, was improper.

Mr. Shively was confronted with a bureaucratic element well
practiced in what Mr. Staack called 'end run', 'slow roll',
and 'creeping commitment! techniques for thwarting administra-

tive policy. Mr. Shively, and Governor Sheffield, came to
government as doars and movers and as actlion-oriented leaders.

¥r. Shively conveyed strong views to the Department of Admin-
istration, but that is the job of the Chief of Staff.

Mr. Shively knew that Governor Sheffield favored the consoli-
dation of office space for certain state agencies in Fair-
banks, in the ‘downtown area. He never interfered in the ne-
gotiation of the lease, either by dictating or pressuring for
prices favorable to the owners or for the owners' desire for a
lease of more square footage. He acquiesced in recommenda-
tions by the Department of Law and the Department of Adminis-
tration for a bid waiver procedure, and was perschally in-
volved in the decision to reject the 'footprint! for the
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smallest qualifying zone for lease space which Mr. Arsenault
presented on October 2. Finzlly, 1t appears that the ultimate
result, the lease itself, gave the State high-guality space at
a fair price in the area of town where local civic groups and
community leaders had recommended the consolidation to be.

Assuming, for purposes of discussion enly, that John Shively
acted improperly in his contacts with the Department of
Administration with regard to the Fairbanks consolidation
project, the evidence did not show that his improper actions
came at the direction of Governor Sheffield, On the centrary,
the evidence is clear that Mr, Shively himself never consid-
ered that he was acting upon the Governor's instructions or
directions -- except for the appropriate general direction to
kXeep forward progress on the consolidation projeet and to
secura consultation and reaction to the 'footprint' or devel-
opment zone presented by Mr, Arsenault on behalf of the
owners. ‘

It is true, of course, that any elected official must be
answerable to the electorate for the actions of his or her
subordinates, That is only fair; since politicians take
credit for the good that subordinates do, they must also be
prepared to take the blame for subordinates! mistakes,

But that is a political consideration, and is fittingly raised
in traditional give and take of free, robust debate of the
political process.

For impeachment purposes, an official is not responsible for
the actions of subordinates unless those actions came about
through the active participation of the official, or at the
official's instructions or directions.

'Serious misgconduct', as defined, includes 'misfeasance' and
‘malfeasance!, not nonfeasance or a failure of supexvision.

In summary, I find that the Chief of Staff did not intervene

improperly with respect to the Fifth Avenue Center, and that

even 1f he did, his conduct is not imputable to Governor

Sheffield for purposes of impeachment without a showing of

'sericus misconduct', 'misfeasance’, or !malfeasance'’ on the

part of Governor Sheffield, established by clear and convincing
evidence., Accordingly, there was no impeachable conduct.

C. Perijury -

From the outset, I determined that perjury constitutes an

impeachable offense. A democratic society cannot operate
effectively if its chief executive were to knowingly lie to a
grand dury under oath. 'If clear and convincing evidance

established that Governor Sheffield committed perjury before
the Grand Jury, I would have voted to impeach Governor
Sheffield without hesitation.
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But there is no such clear and convincing evidence. Reviewing
the Governor's testimony, former Attorney General Gorsuch
found ‘'confusion' and possible ‘inconsistency’' with Mr.
Gorsuch's own recollections; those findings, if believed, do
not establish perjury.

I will not debate here at length all of the reasons for my
conclusion that clear and convincing evidence was not pre-
sented to establish perjury. But some of the reasons follow:

1. By the time the Governor testified, he had received a
detailed briefing .about the investigation by Prosecutor
Hickey. Therefore, the Governor must have had great diffi-
culty in sorting out, as he testified, those matters that he
knew from his own memory and those matters that he knew from
the briefing only, oObviously, it would have been improper and
inappropriate for the Governor to tell the Grand Jury proposi-
tions of fact which had been recited to him in the briefing,
unless he had persconal knowledge of the same matters. (Crimi-
nal Rule of Proceduré 6(r); see 'Memorandum Concerning Norman
Gorsuch's Testimony And the Questioning of the Governor Before
the Grand Jury' by Messrs. Conway and Lacovara.)

2. It is clear from the teatimony of Mr. Shively and Mr.
Argenault that nothing occurred at the October 2, 1984, meet-
ing they attended with Governor Sheffield which was improper,
or which involved a direction or instruction from Governor
Sheffield to 'rig' the Fairbankg lease. Therefore, there is
ne motive ascribable to the Governor that would explain a
delibserate falsehood. .

3. Governor Sheffield acknowledged with candor that it was
'highly probable' that the October 2 meeting took place, and
he added that he was 'not doubting' that the meeting occurred
and that the subject of Mr. Arsenault's requests were dig-
cussed. (GJ Tr. 1762).

4. Persuasive extrinsic evidence to corroborate the notion
that Governor Sheffield deliberately and knowingly lied with
respect to any issua was not presented. In fact, as Professor
Dash said In his closing statement, the whole case against the
Governor rested on circumstantial evidence only. While
evidence of a fact can be circumstantial as well as direct,
the record reveals at least as many circumstances to suggest
that Governor Sheffield attempted to tell the truth to the
crand Jury as there wers to suggest the centrary.

D. Recommendaticns.

From chese hearings, many lessons can be learned. The
legislative branch, as noted above, needs to: address the
piablic policy issues raised by the Grand Jury, in a thorough
review of procgurement practices, conflict-of-interest 1laws,
proposgals for a code of ethics for the executive branch, and
related subjects. In addition, legislation is needed to re-
quire thaht future grand jury reports, when released, mneet the
testes applied by Judge Sirica when he authorized delivery to
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the Judiciary Committee of the House of Representatives in
Congress of a Watergate grand jury report, or to assure that
any unindicted officer who 1s the subject of such a report
will be given a simultanecus opportunity to comnent upon its
contents, as reguired under federal law since 1%70.

‘The _executive branch needs to learn lessons, too.

The bureaucracy has an éspecially difficult task. On the one
hand, it must bring to the attentiori of competent higher
authority concerns about possible misundérstandings or viola-
tions .of applicable laws, regulations and policies. The gov-
ernment of Alaska is still relatively small: it is certainly
not a military or paramilitary organization, and even in the
armed forces, procedures exlst to bring problems to the atten-~
tion of those at the highest level of the command chain. Ac-
cordingly, Governor Sheffield and his immediate advisors must
reiterate their willingness to hear and consider the advice of
the bureaucracy, and the bureaucracy must be willing to give
that advice. ’

But on the other hand, the bureaucracy must understand the

distinction between legal constraints and mere policy dif-

ferenca. It must respect the right of the people, who are

sovereign, to impose their will on the bureaucracy through the

people’'s elected officials. When the policies are set, and’
viclate no laws or regulations, the bureaucracy must respond.

When laws are enacted, they must be implemented.

Governor Sheffield came to office determined to have. an ‘open
door'! operation and an open government. I find from this
record that this determination has always existed. For ax-
anple Governor sheffield testified that he told John Shively
that the files on the Fairbanks office lease case should be
given to the News-Miner, whether or not it contained 'poli-
tically embarrassing’ materials. But around the Governor,
there developed an atmosphere of over protectiveness, The
trauma of these proceedings give the administration a new op-
portunity to implement the spirit of the Governor's determi-
nation for dpen government. '

The Grand Jury report c¢losed by noting that ‘government
officials must always alm for what is best for the public, not
merely for what might be 'ockay'.!

I concur. If we do not aspire to the best, we will not attain
the good.

At the same time, let us never be s5¢ righteous, or self-
righteous, as to think that we will have, or that we are
entitled to havae, an infailible government. In a free nation,
government is people, and people are Ffallible.

Probably the greatest esxecutive the American nation has saen
was Abraham Linceln. He was also the most villified leader we
have ever had.
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Abraham Lincoln held no malice towards those who criticized
him. He said: 'I shall try to correct errors when shown to
be errors; and I shall adeopt new views so fast as they shall
appear to be true views.'

& And I hope it is a comfort to Governor Bill Sheffield to re-
i call Lincoln's peace of mind in the secure knowledge that he
: was doing the best he could:

'IT I were to try to read, much less answer, all the
attacks made on me, this shop might as well be closed
for any other business.'’

'I do the very best I khow how -- the very best I can;
and I mean to keep doing so until the end., If the end
brings me out all right, what is said against me won't
amount to anything. If the. end brings me out wrong,
ten angels swearing'I was right would make no
difference.’

In closing, I want to commend Chairman Xelly of the Rules
Committee for the manner in which he conducted the proceedings
in these difficult days. The people of Alaska can be satis-
fied, whatever their conclusions or thelr views, or their
political affiliation, that all polnts of view have been ex-
pressed, and that Governcor Sheffleld received due process of
law.

/s/ Joa P. Josephson
Joe P. Josephson
Member, Senate Rules Committee’

Senator Halford moved and asked unanimous that the preceding
Rules committee Report be spread. Without objection, it was
so ordered,

Senator Halford stated for the record that the report repre-
i sents the views of the members of the Rules Committee and not
; the Senate as a whole. ' ‘

Senator Ferquson moved and asked unanimowvs consent that hi
Senate floor statement of today be spread. Without objection
it was so ordered.

YSENATE TFLOOR STATEMENT
DUE PROCESS: RIGHTS OF THE ACCUSED
- SENATOR FRANK R. FERGU3ON
MONDAY AUGUST 5, 1985

Up until Saturday, August 3, the Senate Rules Committee pro-
ceedings were open and falr because the accused had an avenue
for presenting facts to challenge the validity of certain
documents.,
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However, during the Saturday hearing, the Rules Committee
'failed' to give the accused the opportunity to challenge the
validity of the Draft Rules Committee Reports and/or Resolu-
tiens.

Since these proceedings were an investigation, the Senate
Rules Committee had a constitutional obligation o allow the
accused to have direct access to the Rules Committee meeting
to challenge the validity of various accusations which is
exactly what the Grand Jury failed to do.

'Two wrongs....don't make a right!

Even a dovernor is entitled to due process of the law espe-
cially under legislative investigations as required by the
State Constitution. The fact in point is the 'Declaration of
Rights® Article I, Section 7: DUE PROCESS

Quote - 'No person shall be deprived of life, liberty, or pro-
perty without due process of law. Ths right of all persons to
fair and just treatment in the course of legislative and
executive investigations shall not be infringed'. End Quote

This clause in the 'Declaration of Rights' has been aslevated
to a prominent principle of justice and fair play that nay
never be vioclated by any branch of government.

The Alaska Constitutional delegates incorporated novel lan-
guage in this section by explicitly extending the due process
prineciple to both legislative and executive investigations.
This was done in reaction to the blusterous ‘'anti-communist’
investigations of Senator Joseph McCarthy in the mid-1950's
that offended the public sense of fair treatment by government
investigations.

While I find nothing wrong with a grand jury, when authorized,
to release a report containing recommendations concerning the
public welfare and safety, I find the legal basis of allowing
a grand jury to issue a report naming a public official with-
out returning an indictment to be deliberataely or unprofes-
sionally negligent.

I cannot support this report in good conscience because we did
not give the agcused due process in the final segment of the

Senate Rules Committee's Legislative Investigation as envi-
sicned by the framers of the Alaska State Constitution.”

INTRCDUCTICN OF SENATE RESOLUTIONS

SR 5
SEMATE RESOLUTION NOQO. 5 by Senator Vic Fischer,

Reguesting Judicial Council recommendations on
grand jury investigative procedures,

was read the firskt time. .
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OFFICE OF THE ATTORNEY GENERAL OF THE STATE OF ALASKA

NO NUMBER IN ORIGINAL

w. AG LEXIS 611, 1980 Op. (Inf) Atty Gen. Alas,
May 5, 1980
TYPE: INFORMAL OFINION

SYLLABUS:
(*1]

Re: Alaska Rencwable Resources Corporation Subpoena.

REQUESTBY:

The Honorable Alvin Osterback
Co-chairman

House Resources Committee
Alaska State Legislature

. PouchV
Juneau, Alaska 99811
OPINIONBY: _
AVRUM M, GROSS, ATTORNEY GENERAL; Arthur H, Peterson, Assistant Attorney General

OPINION:

As requested by your committee's assistant, Diane Morrison, you will find the following documents attached for
your use:

- a subpoena duces tecum for the three trustees of the Alaska Renewable Resources Corporation;
- an affidavit of service.

In order to make this subpoena valid, you must have the authorization of a majority of your committee and get
Speaker Gardiner's concurrence, in accordance with AS 24.25.0/0(b). Also it must be served in accordance with A4S
24.25.020.

RESQURCES COMMITTEE
HOUSE OF REPRESENTATIVES
ALASKA STATE LEGISLATURE
In the Matter of the Investigation

of Certain Matters Concerning the

Alaska Renewable Resources Corporation

Nt N Sl Nt MmN’

SUBPOENA DUCES TECUM
é TO: Philip Hubbard, Trustee

Dean Olson, Trustes

4689
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1980 Alas. AG LEXIS 611, %

William Spear, Trustee _
Alaska Renewable Resources Corp.
2nd Floor, Madsen Building
Juneau, Alaska 99801

Under the authority of art. I! of the Alaska Constitution, [*2] and in accordance with A4S 24.25.010(b), the Re-
sources Committee of the Alaska House of Representatives directs you to appear at Room 116 of the State Capitol
Building, Juneau, Alaska, on May 8, 1980, at 10:00 am,, to gi_ve testimony on:

1. The reasons for the resignation of Jack Milnes as a frustee of the Alaska Renewable Resources Corporation
(ARRC).

2. The recent financial assistance agrecmen.t between ARRC and TEPA, Inc,
3. Major problems currently facing ARRC,

In addition, you are to produce at that time and place all correspondence, applications, and other records peraining
to items 1 and 2 above. ’

Information made confidential by AS 37.12.120, and which is required by this subpoena to be produced, must be
identified as such by ARRC. The House Resources Commitice and all other legislators and staff participating in this
investigation will keep that information confidential.

DATED: , 1980

Juneau, Alaska
A]Vin‘Osterback, Co-chairman
Resources Commitiee

House of Representatives

Alaska State Legislature

Bill Miles, Co-chairman
Resources Committee

House of Representatives
Alaska State Legislature
CONCUR:

Terry Gardiner

Speaker of the House

Alaska State [*3] Legislatare

Legal Topics:

For related research and practice materials, see the following legal topics:
Civil ProcedurePretrial MattersSubpoenasGovernimentsState & Territorial GovernmentsLegislatures
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Congressional Investigations:
Subpoenas and Contempt Power

Summary

- When conducting investigations of the executive branch, congressional
committees and Members of Congress generally receive the information required for
legislative needs. If agencies fail to cooperate or the President invokes executive
privilege, Congress can turn to a number of legislative powers that are likely to
compel compliance. The two techniques described in this report are the issuance of
subpoenas and the holding of executive officials in contempt. These techniques
usually lead to an accommodation that meets the needs of both branches. Litigation
is used at times, but federal judges generally encourage congressional and executive
parties to settle their differences out of court. The specific examples in this report
explain how information disputes arise and how they are resolved.

For legal analysis see CRS Report 95-464A, Investigative Oversight: An
Introduction to the Law, Practice, and Procedure of Congressional Inquiry, by
Morton Rosenberg, and CRS Report RS30319, Presidential Claims of Executive
Privilege: History, Law, Practice and Recent Developments, by Morton Rosenberg.
A pumber of legislative tools, including subpoenas and contempt citations, are
covered in CRS Report RL30966, Congressional Access to Executive Branch
Information: Legislative Tools, by Louis Fisher. For a general report on oversight
methods, see CRS Report RL30240, Congressional Oversight Manual.

This report will be updated as events warrant.
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Congressional Investigations:
Subpoenas and Contempt Citations

When conducting investigations of the executive branch, congressional
committees and Members of Congress generally receive the information required for
legislative needs. If agencies fail to cooperate or the President invokes executive
privilege, Congress can turn to a number of legislative powers that are likely to
compel compliance. The two techniques described in this report are the issuance of
subpoenas and the holding of executive officials in contempt. These procedures
usually lead to an accommodation that meets the needs of both branches. Litigation
is used at times, but federal judges generally encourage congressional and executive
parties to settle their differences out of court. The specific examples in this report
explain how information disputes arise and how they are resolved.

Congressional Investigations

Although the congressional power to investigate is not expressly provided for
in the Constitution, the framers understood that legislatures must oversee the
executive branch. Under British precedents, lawmakers were expected to hold
administrators accountable, James Wilson, one of the framers and later a Justice on
the Supreme Court, expected the House of Representatives to “form the grand
inquest of the state. They will diligently inquire into grievances, arising both from
men and things.”' In an essay in 1774, he described members of the British House
of Commons as “grand inquisitors of the realm. The proudest ministers of the
proudest monarchs have trembled at their censures; and have appeared at the bar of
the house, to give an account of their conduct, and ask pardon for their faults.”?

At the Philadelphia Convention, George Mason emphasized that Members of
Congress “are not only Legislators but they possess inquisitorial powers. They must
meet frequently to inspect the Conduct of the public 6ffices.”™ Charles Pinckney
submitted a list of congressional prerogatives, including: “Each House shall be Judge
of its own privileges, and shall have authority to punish by imprisonment every
person violating the same.”” The Constitution, however, provided no express powers
for Congress to investigate, issue subpoenas, or to punish for contempt. What was

) 1 The Works of James Wilson 415 (1967 ed.).

? 214. 731 (essay “‘Consideration on the Nature and Extent of the Legislative Authority of
the British Parliament”).

* 2 The Records of the Federal Convention of 1787, at 206 (Farrand ed. 1937). See also
Mason's comments as reported by Madison, id. at 199,

4 Id. at 341.
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left silent would be filled within a few years by implied powers and legislative
practice.

Early Precedents

During the First Congress, the House debated a request from Robert Morris to
investigate his conduct as Superintendent of Finance during the period of the
Continental Congress The matter was referred to a select committee consisting of
three Members.® The Senate adopted a different approach, preferring to authorize
President George Washington to appoint three commissioners to look into the matter -
and report the results to Congress.® The House persisted with its committee, which
issued a report on February 16, 1791.7 The House committee investigation did not
produce a total collision between the two branches because the area of inquiry
concerned activities that occurred during the previous Continental Congress.
Nevertheless, the House inquiry is significant because the House decided, as noted
by James Madisbn, that it was necessary for Congress to acquire information in order
to “do justice” to the country and to public officers.*

A 1790 request from Treasury Secretary Alexander Hamilton to Congress,
seeking financial compensation for Baron von Steuben, triggered an early executive-
legislative clash over access to documents. Although Hamilton initially withheld
some materials from Congress, lawmakers received sufficient access to documents
to permit passage of a bill for Steuben’ In this confrontation the leverage of
Congress was formidable. Without cooperation from the Administration, Congress
could refuse to pass the bill.

In 1792, the House conducted a major investigation by appointing a committee -
to inquire into the heavy military losses suffered by the troops of Maj. Gen. Arthur
St. Clair to Indian tribes. The committee was empowered “to call for such persons,
papers, and records, as may be necessary to assist their inquiries.”*® According to the
account of Thomas Jefferson, President Washington convened his Cabinet to
consider the House request. The Cabinet considered and agreed,

first, that the House was an inquest, and therefore might institute inquiries,
Second, that it might call for papers generally. Third, that the Executive ought
to communicate such papers as the public good would permit, and ought to refuse
those, the disclosure of which would injure the public: consequently were to

5 1 Annals of Cong. 1168, 1204 (February 8, 10, 1790).

6 1d. at 1233 (February 11, 1790).

7 2 Annals of Cong. 2017 (February 16, 1791).
% 1d. at 1515 (March 19, 1790).

? 6 Stat. 2 (1790); 1 Annals of Cong. 972, 978-80; 2 Annals of Cong. 1572, 1584, 1606,
1609-10 (April 6, 19, May 7, 10, 1790); Kenneth R. Bowling and Helen Veit, eds., The
Diary of Williamn Maclay 265-74 (1988); 6 The Papers of Alexander Hamilton 221, 326-27
(Syrett ed. 1962).

1% 3 Annals of Cong. 493 (March 27, 1792).
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exercise a discretion. Fourth, that neither the committee nor the House had a
right to call on the Head of a Department, who and whose papers were under the
President alone; but that the committee should instruct their chainman to move
the House to address the President."

The Cabinet concluded that “there was not a paper which might not be properly
produced.””? The House committee examined papers furnished by the executive
branch, listened to explanations from department heads and other witnesses, and
received a written statement from General St. Clair.® The general principle of
executive privilege had been established because the President could refuse papers
*“the disclosure of which would injure the public.” The injury had to be to the public,

not to the President or his associates.

The first use of the investigative power to protect the dignity of the House
occurred in 1795, William Smith, a Representative from South Carolina, announced
that a Robert Randall had confided in him a plan to seek a grant of some twenty
million acres from Congress, to be divided into forty shares. More than half that
amount would be reserved to lawmakers who assisted him. The House passed a
resolution directing the Sergeant at Arms to arrest Randall and one of his associates,
Charles Whitney.!* On January 6, 1796, the House concluded that Randail had been
guilty of contempt and a breach of House privileges by attempting to corrupt the
integrity of its Members. He was brought to the bar of the House, reprimanded,
recommitted to custody, and released a week later." |

Four years later, the Senate opened an investigation into material published by
William Duane, editor of the Aurora newspaper.'® The Federalist Senate, voting 20
to 8 along party lines, regarded language in the newspaper as “false, defamatory,
scandalous, and malicious; tending to defame the Senate of the United States, and to
bring them into contempt and disrepute, and to excite against them the hatred of the
good people of the United States.”"” Duane was ordered to appear at the bar of the
Senate to defend his conduct. He appeared and asked for the assistance of counsel,
which the Senate granted. He then refused to return, expiaining that he was “bound
by the most sacred duties to decline any further voluntary attendance upon that body,

and leave them to pursue such measures in this case as, in their wisdom, they may
deem meet.”!®

1 The Writings of Thomas Jefferson 304 (Bergh ed. 1903).

Id. at 305.

3 Annals of Cong. 1106-13 and Appendix (1052-59, 1310-17).
Annals of Cong., 4th Cong., 1st Sess. 155-70 (1795).

5 1d. at 171-245.
16

—

Anpals of Cong., 6th Cong., 1st-2d Sess. 63 (February 26, 1800).
7 1d. at 111-12.

—

—

1d. at 122 (emphasis in original).
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It was for that action, and not the published material, that the Senate voted 16-12
to hold him in contempt.!® A warrant was issued for his arrest, but Duane managed
to stay a step ahead of the Sergeant at Arms.?® The Senate adopted a resolution (13
to 4) requesting the President to prosecute Duane in the courts. He was indicted by
a federal grand jury, but after several postponements was never convicted.”’

The first committee witness punished for contempt of the House was Natbaniel
Rounsavell, a newspaper editor, charged in 1 812 withreleasing sensitive information
to the press. After being held in custody, he admitted that part of the source of his
story was overhearing a conversation between Members of the House, but refused to
identify the lawmakers or say wheére the. conversation took place. In a letter he
disclaimed any intention of showing disrespect to the House. Rep. John Smilie then
identified himself as the -Member who Rounsavell overheard, stating that the
information that appeared in the newspaper was “of no importance” and that if the
House wanted a victim he offered himself as a substitute for Rounsavell. The
Speaker asked Rounsavell whether he was willing to answer questions put to him.

After heagreed that he was, the House voted that he had purged himself of contempt
and he was released

Judicial Guidelines

The Supreme Court first placed limits on congressional investigations in
Andersonv. Durin (1821). Rep. Lewis Williams informed the House that a Col. John
Anderson had offered him $500 if he would reciprocate with certain favors. The
House ordered the Sergeant at Arms to take Anderson into custody. After
interrogation by the Speaker, the House voted Anderson in contempt and in violation
of the privileges of the House. The Speaker reprimanded him and released him from
custody.? The Supreme Court upheld the House action as a valid exercise in self-
preservation. Without the power to punish for contempt, the House would be left
“exposed to every indignity and interruption that rudeness, caprice, or even
conspiracy may mediate against it.”** However, the Court ruled that the power to
punish for contempt was not unlimited. The House had to exercise the least possible
power adequate to fulfill legislative needs (in this case, the power of imprisonment),
and the duration of punishment could not exceed the life of the legislative body.

Thus, imprisonment had to cease when the House adjourned at the end of a
Congress.”

¥ 1d, at 123.

¥ James Morton Smith, Freedom’s Fetters: The Alien and Sedition Law and American Civil
Liberties 297-98 (1956).

' 14d. at 306; Annals of Cong., 6th Cong,, 1st-2d Sess. at 134.

% Annals of Cong., 12th Cong., 1st Sess. 1255-74.

 Annals of Cong,, 15th Cong,, 1st Sess. 580-83, 592-609, 777-90 (1818).
4 Anderson v. Dunn, 6 Wheat. 204, 228 (1821).

% The Senate, a continuing body, is not limited by the expiration of a Congress; MoGrain
v. Daugherty, 273 U.S. 135, 181-82 (1927).
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As a result of this decision, it would be possible for someone to violate the
dignity of the House in the closing days of a Congress and be punished only for the
remaining period. To handle such situations, Congress passed legislation in 1857 to
enforce the attendance of witnesses on the summons of either House. If an individual
fails to appear or refuses to answer pertinent questions, that person can be indicted
for misdemeanor in the courts.”® Witnesses can invoke their Fifth Amendment right
not to incriminate themselves.

Initially the Court defined the legislative power to investigate somewhat
narrowly. In 1881, it spoke of Congress investigating only with “valid legislation”
in mind.?” That particular case concerned the power of Congress to investigate the
affairs of private citizens engaged in areal-estate pool. Ifthe individuals committed
a crime or offence, the Court said the judiciary would be the proper branch to act.

The Court worried about “a fruitless investigation into the personal affairs of
individuals.”*®

Later judicial rulings came to recognize a much greater sweep to congressional
authority, In 1927, the Court faced a situation where Congress looked not into the
activities of people in the private sector but rather the conduct of the executive
branch, particularly the administration of the Justice Department. The Court first
stated that “the power of inquiry—with process to enforce it—is an essential and
appropriate auxiliary of the legistative function.”” Congress could not legislate
“wisely or effectively in the absence of information.”™® Unlike the decision in 1881,
the Court in 1927 did not confine congressional investigations to “valid legislation.”
Congress had a right to seek information “for legislative purposes.” The Court

recognized that the Senate resolution that launched the investigation of the Justice
Department

does not in terms avow that it is intended to be in aid of legislation; but it does
show that the subject to be investigated was the administration of the Department
of Tustice—whether its fanctions were being properly discharged or were being
neglected or mistreated, and particularly whether the Attormey General and his
assistants were performing or neglecting their duties in respect of the institution
and prosecution of proceedings to punish crimes and enforce appropriate

remedies against the wrongdoers——specific instances of alleged neglect being
recited.>? i

% 1} Stat. 155 (1857), amended by 12 Stat. 333 (1862). The 1857 law, as amended, was
upheld by the Supreme Court; In re Chapman, 166 U.S. 661 (1897). As amended in 1936

(49 Stat, 2041) and 1938 (52 Stat. 942), this law is codified at 2 U.S.C. § 192-94 (2000).

#7 Kilbourn v. Thompson, 103 U.S. 168, 195 (1881).
% 1d. |

# McGrain v. Daugherty, 273 U.S. at 174.

*1d. at 175,

1d. at177.

21d.
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It was enough, said the Court, that the subject of investigation “was one on
which legislation could be had and would be materially aided by the information
which the investigation was calculated to elicit.””*® Thatis, a potential for legislation
was sufficient. A congressional investigation could have legislation as a possible, but
not a necessary, outcome, Investigation as pure oversight into the operations of the
executive branch was adequate justification. :

To accomplish the purpose of legislation or oversight, each House is entitled to
compel witnesses to provide testimony pertinent to the legislative inquiry.>* Even the
*“potential” theory too narrowly circumscribes legislative investigations, Courts
recognize that committee investigations may take researchers up “blind alleys” and
into nonproductive enterprises: “To be a valid legislative inquiry there need by no
predictable end result.”* '

Subpoenas

The Supreme Court has described the congressional power of inquiry as “an
essential and appropriate auxiliary to the legislative function,”® The issuance of a
subpoena pursuant to an authorized investigation is “an indispensable ingredient of
lawmaking.”*7 This section describes how committee subpoenas are used to force
testimony and the release of documents, and how Congress can grant immunity to
individuals who exercise their Fifth Amendment privilege against self-incrimination.
The particular examples of subpoena power selected here include these actions: Rep.
John Moss arrayed against the Federal Trade Commission, a House subcommittee
requesting documents regarding Justice Department policy on seizing suspects
abroad, a conflict between a House committee and the Justice Department involving
the Inslaw affair, and a Senate committee seeking documents on Whitewater.

Issuing a Subpoena

Lawmakers and their cornmittees usually obtain the information they need for
legislation or oversight without threats of subpoenas. They understand that
committee investigations have to satisfy certain standards. Legislative inquiries must
be authorized by Congress, pursue a valid legislative purpose, raise questions
relevant to the issue being investigated, and inform witnesses why questions put to
them are pertinent.’® Congressional inquiries may not interfere with adjudicatory

B1a.

*41d. at 180,

* Bastland v. United States Servicemen’s Fund, 421 U.S. 491, 509 (1975).
¢ McGrain v. Daugherty, 272 U.S. 135, 174 (1927).

7 Eastland v. United States Servicemen’s Fund, 421 U.S. at 505.

*¥ Wilkinson v. United States, 365 U.S. 399, 408-09 (1961); Ashland Oil, Inc. v. FTC, 409
F.Supp. 297, 305 (1976).
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proceedings before a department or agency.”” Other arguments may be offered to
resista subcommittee subpoena, such as the need to protect confidential trade secrets
or to protect information within the Justice Department,* but those ]ustxﬁcatmns can
be overridden by legislative needs.

Federal courls give great deference to congressional subpoenas. If the
investigative effort falls within the “legitimate legislative sphere,” the congressional
activity—including subpoenas—is protected by the absolute prohibition of the
Speech or Debate Clause, which preveats Members -of Congress from being
“questioned in any other place.” Ina 1975 case, the Supreme Court ruled that such
legislative activities are immune from judicial interference.*’ A concurrence by
Justices Marshall, Brennan, and Stewart did not agree that “the constitutionality of
a congressional subpoena is always shielded from more searching judicial inquiry.”#
In a dissent, Justice Douglas rejected the majority’s position rega;rdmg broad
legislative immunity from judicial review.*

As a tool of legislative inquiries, both Houses of Congress authorize their
committees and subcommittees to issue subpoenas to require the production of
documents and the attendance of witnesses regarding matters within the committee’s
jurisdiction. Committee subpoenas “have the same authority as if they were issued
by the entire House of Congress from which the committee is drawn.”** If a witness
refuses to testify or produce papers in response to a committee subpoena, and the
committee votes to report a resolution of contempt to the floor, the full House or
Senate may vote in support of the contempt citation.

Committees and subcommittees are authorized to request, by subpoena, “the
attendance and testimony of such witnesses and the production of such books,
records, correspondence, memoranda, papers, and documents- as it considers
necessary.” For a committee or subcommittee to issue a subpoena, a majority must
be present, although the power to authonze and issue subpoenas may be delegated

to the committee chalrman Committee rules can vary the procedures for issuing
subpoenas.

A congressional subpoena identifies the name of the committee or

_subcommittes; the date, time, and place of the hearing a witness is to attend; and the

** Pillsbury Co. v. FIC, 354 F.2d 952, 963 (5th Cir. 1966).

* See John C. Grabow, Congressional Investigations: Law and Practice 79-85 (1988);
James Hamilton & John C. Grabow, “A Legislative Proposal for Resolving Executive
Privilege Disputes Precipitated by Congressional Subpoenas,” 21 Harv. J. Legis. 145 (1984);
James Hamilton, The Power to Probe 57-78 (1977); and Raoul Berger, “Congressional
Subpoenas to Executive Officials,” 75 Colum. L. Rev. 865 (1975).

! Eagtland v. United States Servicemen’s Fund, 421 U.S. at 501,
2 1d. at 515.

“ 1d. at518.

* Exxon Corp. v. FTC, 589 F.2d 582, 592 (1978), cert. denied, 441 U.S. 943 (1979).
“ House Rule XI(2)(m). See also Senate Rule XXVI(1).
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particular kind of documents sought. A subpoena may state that if the documents are
delivered by a particular date, the person who has custody over the documents need
not appear. Congressional subpoenas are typically served by the U.S. Marshal’s
office or by committee staff, The Senate has statutory authority to seek civil
enforcement of its subpoenas over private individuals.*® The House rehes onits rules
and criminal contcmpt statutes.”’

It 1s rare for an executive official to wholly sidestep a congressional subpoena.
In 1989, a House subcommiittee issued a subpoena to former Housing and Urban
Development Secretary Samuel Pierce. He appeared, but invoked his constitutional
right not to incriminate himself. He became the first former or current Cabinet
official to invoke the Fifth Amendment since the Teapot Dome scandal of 1923.%
In 1991, Secretary of Commerce Robert Mosbachér became the first sitting Cabinet
officer to refuse to appear before a congressional committee to explain why he would
not comply with a subpoena.®

In 1981, Attorney General William French Smith issued an opinion that
analyzed how the Administration should respond to a congressional subpoena. He

- concluded that when Congress issues a subpoena as part of a “legislative oversight

inquiry,” access by Congress has less justification than when it seeks information for
legislative purposes.® He acknowledged that Congress “does have a legitimate
interest in obtaining information to assist it in enacting, amending, or repealing
legislation.” Yet “the interest of Congress in obtaining information for oversight
purposes is, I believe, considerably weaker than its interest when specific legislative
proposals are in question.”” This distinction between legislation and oversight is not
so crisp. It is well established that Congress has as much constitutional right to
oversee the execution of a law as to pass it. Moreover, even if such a distinction
could be created, Congress could easily erase it by introducing a bill to “justify”
every oversight proceeding,

% 27.5.C. §§ 288b(b), 288d (2000);'28 U.S.C. § 1365 (2000).
9 2U.8.C. §§ 192-194 (2000).

* Valerie Richardson and Jerry Seper, “House Committee Subpoenas Pierce,” Washington
Times, September 21, 1989, at AS; Gwen Ifill, “Pierce Invokes Fifth Amendment,”
Washington Post, September 27, 1989, at A1; Haynes Johnson, “Teapot Dome of the ‘80s,”
Washington Post, September 29, 1989, at A2.

* Susan B. Glasser, “Secretary Spuris Census Subpoena,” Roll Call, December 12, 1991,
at 1.

*® 50.L.C. 27,29-30 (1981),
51 14. at 30.
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PRESIDENT EGAN: Would the messenger please bring the proposed amendment to the
Secretary's desk? Would the Chief Clerk please read the proposed amendment?

CHIEF CLERK: "Section 6, page 2, line 23, add to the section the following sentence:
"The right of a person to due process of law shall not be infringed by use of the
Legislature's investigative power.""

PRESIDENT EGAN: What is your pleasure, Mr. Rivers?

V. RIVERS: I move for the adoption of the amendment.

PRESIDENT EGAN: Mr. Victor Rivers moves the adoption of the proposed amendment.
McCUTCHEON: I second the motion.

PRESIDENT EGAN: The matter 1s open for discussion, Mr. Taylor.

TAYLOR: Mr. President, 1 would just like for the purpose of information, ask Mr. Rivers
to explain the reason for the amendment.

V. RIVERS: I would be glad to do that. I was intending to do that, Mr. President. It has
been my observation that in the later years there has been a great deal of congressional
and legislative investigation throughout the states and some in Alaska in which the right
of the individual has been infringed, in that he is publicly brought into a body by
accusation of certain things, is indicted, and then by sensationalism in the press is
condemned, without any fair previous hearing or consideration as to whether he should
be subject to that type of thing or not. It has been particularly noticeable that the
investigative power of congressional groups and committees has been extremely abused
in the last ten years. It seems to me that I would not want to limit the investigative power
of the legislature but would I like to see them do it in an orderly manner. In such a way
that individuals are not castigated and character is not assassinated without properly
knowing that the individual has some grounds upon which to approach the individual as
to his presumed guilt. It seems to me that there is a drastic field for abuse unless it is
curbed in some manner by proper legislative procedure established by law, that there can
be an abuse again by the right of the individual subject to the legislative investigative
power. Does that answer your question?

PRESIDENT EGAN: Mr. Johnson.

JOHNSON: I would like to ask Mr. Rivers a question. "Don't you think, Mr. Rivers, that
under the section as it now stands that those guarantees could still be secured? You
referred to legislative processes and guaranteeing the rights of people before legislative
investigations, and I am wondering if under this provision as it now stands whether that
same right is not already given or protected?
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V. RIVERS: All I can answer that is by saying is this, that under similar provisions in
other constitutions the right of the individual to due process in legislative investigations
has not been protected and many of the areas in which investigations have been held have
been held under similar clauses and it has not applied.

PRESIDENT EGAN: Mr. Davis.
DAVIS: T am sorry I did not get the proposed amendment.
PRESIDENT EGAN: Would the Chief Clerk please read the amendment. Read it slowly.

CHIEF CLERK: "Section 6, page 2, line 23, add to the section the following sentence:
"The right of a person to due process of law shall not be infringed by use of the
Legislature's investigative power."

PRESIDENT EGAN: Is there further discussion of the proposed amendment? Mr. Barr.

BARR: [ certainly see eye to eye with Mr. Rivers on this. It is true that our rights are
protected in the Federal Constitution and other state constitutions in a general way, but 1
must point out that the trend in recent years has been to give more power to the state on
investigations and they seem to abuse that power in certain cases. I believe in spite of any
other guarantees in the constitution that we should mention that, only I would go a little
further than Mr. Rivers. He said that the people should be protected from the legislative
investigative power. I should say from the "investigative power of the state” because we
do have certain departments that investigate persons of it.

PRESIDENT EGAN: Mr. Victor Rivers.

V. RIVERS: I don't want to take up too much time, but I did want to say that I thought
the words "legislative investigative power", the investigative power in any event would
have to be delegated by the legislature to either a committee or agencies or departments
of government and that it would all be inclusive under the term "legislative power". That
was my thought in the matter.

PRESIDENT EGAN: Mr. Buckalew.

BUCKALEW: Mr. President, speaking as a lawyer, I don't think that clause means
anything. I don't think it is going to reach Mr. Rivers' point, what he is trying to do.
Apparently he is trying to require the legislature to set up certain rules of evidence,
certain procedures by which a witness could be entitled to counsel, but "due process”
does not mean that. I would like to hear from Mr. McLaughlin. That is my opinion.

PRESIDENT EGAN: Mr. McLaughlin.

McLAUGHLIN: I have no ideas. I am frankly puzzled by the amendment. I think this
was taken obviously from the 14th Amendment of the Constitution. I believe the wording




is exactly the 14th Amendment. We have a mess of cases, probably more cases decided
under the due process clause than under any other clause of the constitution, except
possibly the interstate commerce clause, and I am puzzled, frankly, Mr. Rivers, by the
amendment.

V. RIVERS: It seems to me that on the basis of past and present you might not have a
case that applies in this particular instance. Do you not believe that suitable laws could be
established by the legislature to protect the right of the individual in appearing before
investigative committees or investigative departments of the legislature or departments to
which their power had been delegated so that they were not castigated publicly before
they were indicted or before they were convicted. Do you think that is beyond the realm
or the power of or scope of our law to do such a thing?

McLAUGHLIN: I do not think it beyond the scope of our law, but my recollection is that
there are certain members of this Convention who were obviously desirous of securing an
opinton from the Attorney General, in substance, to determine whether or not they could
libe] in this legislative power. I don't know how we could curb the power of the hearings
from blasting any individual or any group of individuals right on the floor of the house.
He would be subject to the castigation apparently we are attempting to avoid. I think the
intent is good, but I think you could not possibly curb your legislature to such an extent
that they could not say anything nasty about anyone until they were present with counsel.
That is why I am puzzled.

PRESIDENT EGAN: Mr. Ralph Rivers.

R. RIVERS: I can see the problem. Depriving a person of life, liberty or property points
squarely to the judiciary process. A man cannot be required to testify against himself
where he is charged with a crime and they cannot take his property, say like under an
eminent domain proceedings without due process of law. There is a real problem. The
McCarthy hearings brought out the great issue that existed here a couple of years ago.
McCarthy was making charges against people under the exercise of the powers of a
congressional legislative committee. The people, individuals were sorely abused under
the guise of the exercise of the power of the legislature to investigate. The only subject
that a legislature is supposed to investigate upon is something that will bear upon the
state code or prospective legislation that might be under consideration. But under the
guise of looking into legislative matters they call hearings and then maybe subject people
to very bad treatment and ruin their reputations and assassinate them from a character
standpoint, and unless some thought is flagged, even though not too much could be done
with this thought, the thought would be there that our constitution is warning the
legislature under the guise of its power to investigate; that it shall observe some type of
due process and respect for the individual. Now that is the problem. Whether Mr. Rivers'
particular brief amendment would clearly pave the way to accomplish that purpose, I
don't know, but at least it flags the present abuse.

PRESIDENT EGAN: Miss Awes.
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AWES: I am perfectly sympathetic to what Mr. Rivers is trying to achieve, but [ am
doubtful that this langnage does it. Frankly, I have read this amendment over several
times, and I don't know what the language used does mean.

PRESIDENT EGAN: Mr. Taylor.

TAYLOR: Mr. President, this is a matter I think we should all concern ourselves with
because as Mr. Rivers has said, over the past number of years we have seen some very
shameful episodes in the national life which was more clearly exemplified by the actions
of a man whose name very seldom appears in the newspapers anymore, Senator Joe
McCarthy. We feel there was a pattern laid by that, I was going to call him a gentlemen,
but I will not do so, which we should not allow to be emulated by any department of the
Territory. There was a pattern set by him that under the guise of a legislative procedure,
or investigation, he indulged in vilification, character assassination, and an intimation of
guilt by association. I understand we had some legislative assistant or head of the
legislative investigating committee in Alaska who attempted in his own feeble way to
emulate that ignoble example set by McCarthy. I don't know as Mr. Rivers' amendment
goes far enough, but if it will go to any extent to curb such activities and prevent such
shameful episodes from occurring in the Territory of Alaska, I will go along with it. We
can't tell but what we might have some "McCarthy" showing up here sometime that
wants to bask in the limelight and he will attempt to follow those methods as set by Mr.
McCarthy.

PRESIDENT EGAN: Mr. Johnson.

JOHNSON: Mr. President, I am still puzzled about my original inquiry. I don't see that
the rights Mr. Rivers seeks to protect cannot be obtained under the law as it now stands
because certainly there is no prohibition in the Constitution or in Section 6 that would
prevent the legislature from setting up a set of rules of procedure for its own
investigations and, after all, that is the problem, and I don't see that adding this language
will strengthen or detract from that rule.

PRESIDENT EGAN: Mr. Ralph Rivers.

R. RIVERS: I thought I tried to clarify that in response to your inquiry when I said that it
is now directed only to depriving a man of his life, liberty or property. We know that the
congressional committees don't put a man in jail, and they don't take any property away
from him, they just ruin him period. I don't think the present language reaches the
problem we are trying to-solve.

PRESIDENT EGAN: Mr. Buckalew.
BUCKALEW: I just want to caution the body that there is no point in voting on anything

if we don't know what it means. I am going to vote against it. I am opposed to these
legislative examining committees and I might add that the latest expression of the people
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of Alaska was to abolish the so-called Stringer Committee by an overwhelming vote, so
the problem really does not exist in Alaska. ‘

R. RIVERS: There is one other amendment that is being rewritten submitted by Mr.
Riley, and I think this could bear a little thought and go over it and be held over. I am not
too satisfied with the wording "due process" which has to do with judicial proceedings,
although it could be applied in a broad way, I think we have to study that a little bit more.
I would ask unanimous consent that this go over until such time as we take up the matter

after lunch.

PRESIDENT EGAN: Mr. Ralph Rivers has asked unanimous consent that we hold this
particular amendment in abeyance until after the noon recess. Is there objection? If there
is no objection, the particular amendment then of Mr. Victor Rivers will be held in
abeyance until the afternoon session. Mr. Kilcher.

KILCHER: I have an amendment.

PRESIDENT EGAN: Would the Sergeant at Arms bring Mr. Kilcher's proposed
amendment forward. The Chief Clerk may read the proposed amendment.

CHIEF CLERK: "Section 14, line 8, strike the comma and the words 'invasion or
imminent peril' and substitute the words 'or actual and imminent invasion'."

PRESIDENT EGAN: What is your pleasure, Mr. Kilcher?

KILCHER: I move and ask unanimous consent that the amendment be adopted.
McCUTCHEON: I object.

PRESIDENT EGAN: Objection is heard. Is there a second to the motion?
BUCKALEW: I second the motion.

PRESIDENT EGAN: The question is open for discussion. Mr. Robertson.
ROBERTSON: May we have it read, Mr. President?

PRESIDENT EGAN: Would the Chief Clerk please read the proposed amendment.

CHIEF CLERK: "Section 14, line 8, strike the comma and the words 'invasion or
imminent peril' and substitute the words 'or actual and imminent invasion'."

PRESIDENT EGAN: Is there discussion on this proposed amendment? Mr. Taylor.

TAYLOR: Just for the purpose of clarification, I would like to state that I believe the two
words "imminent" and "actual” are inconsistent. A thing cannot be imminent and actual
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at the same time. If it is imminent there is a possibility it will occur shortly. If it is actual,
it is actually there. It can't be actual and imminent both.

KILCHER: I am afraid that might be the case. I was in doubt myself whether it should be
"and actual or imminent", or whether it should be "and imminent or actual"”. I think that is
a matter of Style and Drafting, that is the substance of it, the amendment. I admit that
yesterday there was a similar amendment, not quite the same, had been on the floor, and I
would like to read Section 14 as it would read as amendment. "The privilege of the writ
of habeas corpus shall not be suspended, unless when, in cases of rebellion, or actual and
imminent invasion the public safety requires it." There are several state constitutions who
never want their habeas corpus suspended. Several others have a saving clause that only
in rebellion and invasion may it be suspended. I am afraid that this here Section 14 as it
stands now, with the words "imminent peril" in it as a vague clause, that with many
others if we don't think thoroughly we will open the road of invasion not of a foreign
enemy but of an internal one. It is to me that the clause "imminent peril" in times of
turmoil, political restlessness, and so on, can be abused and can be construed to mean
almost anything. I am surprised in thinking over, I have given it quite a bit of thought
since yesterday, in going over this in my mind, over Mr. Hellenthal's flowery but not
quite logical speech of yesterday, where he worried not enough about the right of the
people's habeas corpus, and today he seems to worry very much about people's privacy.
Personally, I am worrying about both, but if I had a choice, T would worry more about the
habeas corpus than about people's privacy in other matters. This imminent peril clause
can be construed, and that is what we have to worry about. It can be construed to be
almost everything and in case of rebellion, invasion, actual or imminent, that should be
the only exceptions to the right of habeas corpus. We have solid precedent, but with all
the other constitutions, the imminent peril clause is dangerous and should be stricken.

PRESIDENT EGAN: Mrs. Sweeney.

SWEENEY: When Mr. Kilcher read Section 14, I am wondering if he put in some
language that we did not adopt yesterday. I did not follow him. He was putting in words
that he did not include in the amendment he was offering now. At least, I did not get
them.

PRESIDENT EGAN: Would the Chief Clerk please read the section as it would appear if
Mr. Kilcher's amendment were adopted.

CHIEF CLERK: "The privilege of the writ of habeas corpus shall not be suspended,
unless when, in cases of rebellion, or actual and iminent invasion, the public safety
requires it."

AWES: I wonder if Mr. Kilcher would amend his amendment by changing the word
Hand" tO “01.".

KILLCHER: I think it would make better sense, and I ask unanimous consent.



PRESIDENT EGAN: Mr. Kilcher asks unanimous consent to change the word "and" to
"or". If there is no objection, the proposed amendment to the amendment is ordered
adopted. Mr. Hurley.

HURLEY: | have a distinct feeling that this section as it stands now is subject to two
different interpretations and as it seeks to be amended, and I think with the "or" it
definitely sets it up with one interpretation, although as I recall yesterday, we cleared that
thing up and then voted down the amendment, but I certainly think something should be
done to this to decide whether we want the writ of habeas corpus suspended in the event
of imminent peril or only want it in the event of imminent peri! of invaston. If I am
convinced that this amendment takes care of it, [ am in favor of it.

PRESIDENT EGAN: Mr. Buckalew.

BUCKALEW: Mr. President, I can see now where the Committee left it open for some
doubt. In Committee, the majority of the Committee understood that the courts in
construing invasion and the expression "imminent peril" would have to consider the two
together; "imminent peril” and "invasion" go together. Delegate Hellenthal is a lawyer
and his interpretation of what this section meant was strange and novel to me, and I can
see where the court could have the same interpretation as Mr. Hellenthal, and for that
reason I am going to support Delegate Kilcher's amendment. I think it is an excellent
amendment because I don't think that the right of habeas corpus should be suspended
unless danger of invasion by a foreign enemy.

PRESIDENT EGAN: Miss Awes.

AWES: I would like to say that I agree with Mr. Buckalew, with what he has just said.
When the Committee adopted this language it was personally my understanding that it
meant just about what Mr. Kilcher's amendment says, but from what was said on the floor
yesterday, evidently even the Committee was not in agreement, and I am still inclined to
think that Section 14 could be interpreted, but I think Mr. Kilcher's amendment would
clarify the matter and I am in favor of it.

PRESIDENT EGAN: The question is, "Shall the proposed amendment as amended and
offered by Mr. Kilcher be adopted by the Convention?" All those in favor of the adoption
of the proposed

amendment will signify by saying "aye”, all opposed by saying "no". The Chief Clerk
will call the roll. The shouting confuses the Chair very often.

(The Chief Clerk called the roll with the following result:

Yeas: 30 - Armstrong, Awes, Boswell, Buckalew, Coghill, Collins, H. Fischer, V.
Fischer, Gray, Harris, Hermann, Hilscher, Hurley, Kilcher, Knight, Lee, Longborg,
McNees, Marston, Nerland, Nolan, Peratrovich, Poulsen, R. Rivers, V. Rivers, Smith,
Stewart, Sundborg, VanderlLeest, Mr. President.



Nays: 23 - Barr, Cross, Davis, Doogan, Hellenthal, Hinckel, Johnson, King, Laws,
MecCutcheon, McLaughlin, McNealy, Metcalf, Nordale, Reader, Riley, Robertson,
Rosswog, Sweeney, Taylor, Walsh, White, Wien.

Absent: 2 - Cooper, Emberg.)
CHIEF CLERK: 30 yeas, 23 nays, and 2 absent.

PRESIDENT EGAN: The "yeas" have it and the proposed amendment is ordered
adopted. Are there other amendments? Mr. Riley, your amendment has not been
mimeographed?

RILEY: I prefer to put it off rather than to recess now to consider it again.

PRESIDENT EGAN: Are there other amendments other than to Section 11 at this time?
Mr. Victor Rivers.

V. RIVERS: May I ask a question, Mr. President? It seems to me that this is the day in
which the body by their rules have foreclosed themselves from introducing individual
proposals.

PRESIDENT EGAN: The 8th is Sunday. The understanding of the Chair was that after
we discovered that it was a Sunday that it would be held over until Monday. Is the Chair
correct in recalling that?

UNIDENTIFIED DELEGATE: Yes.

GRAY: If there are no further amendments, [ would like to have about ten minutes
privilege of the floor.

PRESIDENT EGAN: If there is no objection you may be granted the floor. The subject is
on apportionment.

(Mr. Gray spoke after being granted the privilege of the
floor.)

PRESIDENT EGAN: Mr. Nerland.

NERLAND: Mr. President, in view of the fact that we have quite a long week coming up
next week with the evening sessions, etc., in order to give the delegates time to take care
of personal affairs in view of the fact they will not have evenings next week available, I
will move and ask unanimous consent that we stand adjourned until 9 a.m. Monday.

TAYLOR: I second the motion.




PRESIDENT EGAN: The question is, "Shall the Convention stand adjourned until 9 a.m.
Monday?" The Chief Clerk will call the roll.

(The Chief Clerk called the roll with the following result:

Yeas: 17 - Barr, Boswell; Collins, Cross, H. Fischer, Johnson, McLaughlin, McNealy,
McNees, Nerland, Nolan, Poulsen, R. Rivers, V. Rivers, Robertson, Taylor, Wien.

Nays: 36 - Armstrong, Awes, Buckalew, Coghill, Davis, Doogan, V. Fischer, Gray,
Harris, Hellenthal, Hermann, Hilscher, Hinckel, Hurley, Kilcher, King, Knight, Laws,
Lee, Londborg, McCutcheon, Marston, Metcalf, Nordale, Peratrovich, Reader, Riley,

Rosswog, Smith, Stewart,.Sundborg, Sweeney, VanderLeest, Walsh, White, Mr.
President.

Absent: 2 - Cooper, Emberg.)

LONDBORG: May I change my vote to "no".

PRESIDENT EGAN: Mr. Londborg asks that his vote be changed to "no".
CHIEF CLERK: 17 yeas, 36 nays,and 2 absent.

PRESIDENT EGAN: So the "nays" have it and the Convention has not adjourned. Mr.
Sundborg.

SUNDBORG: Mrt. President, I move and ask unanimous consent that we recess until 1:30
p.m. today.

PRESIDENT EGAN: Mr. Sundborg moves and asks unanimous consent that the
Convention recess until 1:30 p.m. today. Is there objection? If there is no objection, it is

so ordered, and the Convention will stand at recess.

RECESS

PRESIDENT EGAN: The Convention will come to order. Mrs. Sweeney.

SWEENEY: Mr. President, in the report of the Juneau hearings in the section concerning
apportionment, we heard from Mr. Curtis G. Shattuck and the report states he is
submitting a written statement. The written statement just reached me and I am filing this
with the Secretary of the Convention and copies have been distributed among the
committee members on the Apportionment Committee so anyone who would like to see
them can.

PRESIDENT EGAN: Thank you, Mrs. Sweeney. Would the Chief Clerk read the
communication. Are there other communications to be read at this time? Would you
desire that this be read or filed?
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SWEENEY: No, just have it filed for the information of the delegates.

PRESIDENT EGAN: Miss Awes has requested that this information which was in her
possession and it relates to this section that we will soon be on, if there is no objection it
can be read. It is one page.

(The Chief Clerk read a memorandum from the Alaska

Department of Health regarding Section 1 of Proposal No. 7,

Health, Education and Welfare and Section 19 of Proposal

No. 5 on the Legislative Branch, prohibiting the

expenditure of public funds for the direct aid or benefit

of religious or private institutions.)

CHIEF CLERK: There are three attachments. Do you want those read?

PRESIDENT EGAN: If there is no objection, the communication can be filed.

RILEY: I think it would be of interest to the delegates to know the names of the
institutions.

PRESIDENT EGAN: The Chief Clerk may read them.
(The Chief Clerk read the tables showing the hospitals
receiving aid.)

PRESIDENT EGAN: The communication will be filed and it will be available to any
delegates who wish to see it. Are there other communications?

ARMSTRONG: Mr. President, [ have here a letter from Don Dafoe, Commissioner of
Education, relative to the hearings in Juneau, particularly on the section on education,
Section 1 on Health, Education, and Welfare, pertinent to public education. I shall file
this with the Clerk, and if anyone cares to read it, I think it should be there for the record
and then transmission to Miss Awes, Chairman of the Committee on Bill of Rights.

PRESIDENT EGAN: If there is no objection, that is the way it will be handled. Mr.
Buckalew.

BUCKALEW: I would like to have it read, We have read the other.



V. FISCHER: I would like to suggest that we defer the reading of this letter until we
come to that particular proposal. We will probably get to it later today or Monday.

PRESIDENT EGAN: Would that be in line with what you had in mind, Mr. Buckalew?
Perhaps we might bring up both of these communications at that time.

BUCKALEW: I will concede.

PRESIDENT EGAN: We will proceed with Committee Proposal No. 7. The Chief Clerk
will read the proposed amendment as offered by Mr. Riley?

RILEY: This is offered by a number of people whose names appear on the amendment. [
might add that those of the members who have it before them, should have inserted four

additional words to be in the form submitted. That is on the fourth line from the bottom,

following the word "searched" there should be inserted "the information sought or™.

PRESIDENT EGAN: Mr. Riley, the proposal I have has no name on it.
RILEY: The names are Robertson, Davis, Hellenthal, R. Rivers, Mrs. Nordale and Riley.
PRESIDENT EGAN: What was the wording?

RILEY: Fourth line from the bottom following the word "searched" there should be
inseried "the information sought or" and the word "and" is stricken.

PRESIDENT EGAN: If there is no objection that will be included in the proposed
amendment, and the Chief Clerk may read the proposed amendment.

CHIEF CLERK: "Section 11. The right of the people to privacy and to be secure in their
persons, houses and other property, papers, and effects, against unreasonable searches,
seizures, or other invasions of privacy shall not be violated; and no warrants shall issue,
but upon probable cause, supported by oath or affirmation, and particularly describing the
place to be searched, the information sought or the persons or things to be seized.
Information secured in violation of this section shall not be admissible evidence in any
judicial or other proceeding."

PRESIDENT EGAN: Mr. Robertson, what is your pleasure? Mr. Riley, would you care
to move the adoption of the amendment?

RILEY: Mr. President, I move the adoption of the amendment as read.

WHITE: I second the motion.

PRESIDENT EGAN: The question is open for discussion. Mr. Riley.
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RILEY: Mr. President, I think that this amendment is not so positive in its terms, not so
rigid in its terms, and that it is not so short term in its application or its knowledge of the
particular problem that confronts us in its knowledge of technological advance that could
perhaps put an absurd twist on a recital of various devices that we may be concerned
about. I think as such that it meets many of the objections raised this morning in simply
adapting Section 11 by extension of the right of privacy of the individual. The
underscored matter on the amendment before you is all new matter. Otherwise, the
section is as it appeared originally coming from the Committee.

PRESIDENT EGAN: Mr. Kilcher.

KILCHER: Mr. President, I don't think that the section has been improved very much. If
anything, [ think it has been further confused or a veil thrown over some of the facts that
I pointed out this morning. In bunching together the invasion of the home for purposes of
arrest and search for material things and in bunching together with it the obtaining of
other information and not mentioning the devices, it does not simplify the matter which
in itself would be commendable but it confuses the matter by putting together
incompatibles in my opinion. This morning on the floor and in several recesses we have
discussed this matter and not due consideration has been given to those among us
delegates who said we would like to see the search warrants as of old applied to things
that they have always applied for, but the specific search warrant for obtaining
information should not by all means be treated by any other search warrants to be applied
by anybody, district judge, inferior judge, etc. That should be treated separately, if
permissible at all. Unless such an amendment will be offered, I think I can only vote
against it and advise everybody else to do the same because there are hidden dangers in
here. It makes it too easy in times of confusion, in times of public panic or mentality to
exert pressure upon the lower courts, and it is tantamount to giving up our most precious
civil rights.

PRESIDENT EGAN: Mr. Riley, if the Chair might just ask one question, and that would
be in considering the wording, "or other invasions of privacy". Do you think that could or
ever would be interpreted in the courts as meaning for instance taking a photograph of
someone could be considered invading the rights of privacy?

RILEY: I would not think that any responsible court would think that a casual photograph
or snapshot such as was suggested this morning would enter the picture here at all.

McCUTCHEON: Mr. President, on the contrary, if such a casual photograph shows a
person to their derogation, it is an invasion of their private rights, and the courts have
held on many occasions.

WHITE: I think “unreasonable" applies to searches or seizures or invasion of privacy.
BUCKALEW: Mr. President, I have only one thing to say about this amendment, and I

am not being funny even though the flower of the Alaska Bar is supporting this proposed
amendment. I challenge any lawyer that put his name on this to explain to this
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Convention the extent of this amendment. It is dangerous and ought to be voted down
now.

GRAY: Mr. Chairman, I kind of feel the same way. I don't know what we have here. I
hesitate fully to take 15 minutes and write a bill of rights. The previous established bill of
rights we have read and read them. We know what they are, but I am hesitant of all this
new material, this projection in the future. I read these things over, [ am an ordinary
person, we are all ordinary, we don't know what they mean. We are projecting in the
future. It might be perfectly all right, but I would like to see more than 15 minutes
deliberations on such a subject. '

HELLENTHAL: I will try to answer any questions, Mr. Gray.
GRAY: What 1s the extent of privacy?

HELLENTHAL: The courts during the last 50 years have started a trend of decisions
which has reached its culmination in defining the right of privacy. It is a well-defined
right. Any unreasonable interference with your personal privacy, if you were, has been
held illegal by the courts, and under this constitutional amendment, the practice would be
sanctioned in the new State of Alaska. Privacy means precisely what it says, the right to
be alone, to be secure in your home, you and your family; the right to be free from
interference by unauthorized people, people looking over your transom, those people
invade your right of privacy. People who photograph you without authority, they invade
your right of privacy, people who break into your yards, climb over your fence, those
people invade your right to privacy. Courts have had no difficulty in defining this right.
Now it is true, you could ask someone what is an unreasonable seizure and people could
spend hours sitting and citing examples of what were unreasonable seizures. I don't think
they could tell you all of them. Each one depends on the particular facts of the
unreasonable seizure, but courts have had no trouble with that. For 200 years
unreasonable seizures have been defined as the need arose by the courts. No one has been
concerned about it at all. As the need arises the definitions are amplified and the same
thing would happen here. The courts are the protectors of our liberties. We have had faith
in our courts for 200 years. They have not let us down and they won't in the future.

BUCKALEW: Question.
PRESIDENT EGAN: Mr. Doogan.

DOOGAN: Mr. Chairman, | hesitate but I feel that I have to make a statement again. | am
wondering what this group is thinking of. What do they mean when they mean the
invasion of privacy. It appears to me that most of the people that are worried about their
invasion of privacy are worried because of some overt act that they may commit. Myself,
I have no worry about there being any invasion of my privacy because at the moment I
don't intend that I am going to do anything that is going to cause the law to come into my
place and make a search or a seizure. However, if something does happen, they are
welcome to come in. To me it is just exactly like being caught speeding, There is nothing
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wrong with speeding as long as you get away with it, but you are against the marshal that
arrests you because he caught you. It seems to me we are beginning to beg the question
quite a little on all of this argument that goes on. As long as we provide for the
fundamental rights in the constitution, let us leave it at that and let's put some faith in our
legislature and in our police officers and any other administrative officials that we might
have to see that we are protected.

PRESIDENT EGAN: Mr. Davis.

DAVIS: Mr. President, in answer to what Mr. Doogan has said, I consider the right to

- privacy a fundamental right. That is one of the fundamental rights, and I intend, so far as

I am concerned at least, that if this amendment is adopted, that is going to try to get at the
same problem that we tried to reach this morning when we were talking about wire
tapping and use of other devices to invade a person’s home, I can't agree with Mr.
Doogan that I am going to leave everything to the police and I can't agree with him that
only people who expect to do something wrong are going to object to having their
privacy invaded. The difficulty is that a police officer in a police state figures that he is
carrying out the will of the state and the rights of the individual don't matter and that is
what I am trying to get away from here. Now it is very true that as of today our police
cannot invade our private lives to the extent that they do in a totalitarian state, but that is
what we are trying to preserve. It is only a question of time if police officials or
government officials can eavesdrop on what is done in a person's home in the privacy of
his home. It's only a question of time until we don't have any liberties left, one step after
another. Eventually everything will be in the hands of the government and our whole
theory of government here is that the people are bigger than the government and the
people control the government and the whole tendency of the government is to try to
mvade those rights little by little and each case the invasion is made for a proper purpose
supposedly. We talk about kidnapping. We talk about subversives. We talk about that sort
of thing and we are all against it, but what we don't realize is that when we nibble away
here and there, after awhile there is no liberty left. I consider that the right to privacy in a
person's home, in his papers, in his effects, is just as much a fundamental right as the
right to free speech. Now certainly, had this problem been before the framers of the
United States Constitution they would have had to deal with it because they were
conscious of searches and seizures that had been made by the King's men prior to the
Revolution. That is why they were so conscious of the right to assemble, the right to
petition, the right not to have their persons or their homes violated. Now, as was pointed
out this morning, under the present state, a scientific development, anybody including
government officials, can invade my home and your home without even coming near the
home. That is something that was not envisioned at the time the Federal Constitution was
adopted, and it is something that we should protect against now.

PRESIDENT EGAN: Mr. Buckalew.

BUCKALEW: I want to say one more thing. I feel that I should say it and I don't believe
that the proponents of this amendment have answered the question in my opinion. As a
lawyer, it completely destroys the protection provided us by the Fourth Amendment of
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the Federal Constitution and our Section 11 was extracted almost in toto from the Federal
Constitution. This is a novel innovation that allows police officers to get search warrants
to secure information, as I read it, and you talk about playing in the hands of a totalitarian
state, you are not nibbling at it, you are taking one great big gulp and handing the
people's privacy to persons in authority.

MARSTON: May I ask Mr. Davis a question?

PRESIDENT EGAN: You may, Mr. Marston.

MARSTON: Does this Proposal No. 7 protect people as you have talked on here?
DAVIS: Mr. Marston, in my opinion it does.

BUCKALEW: Mr. President, could I ask Mr. Davis a question?

PRESIDENT EGAN: If there is no objection you may rise and ask the question.
BUCKALEW: Mr. Davis, under this article in your opinion does it give police officers
permission and authority to tap a wire for example for any type of crime if they make a
search showing to the court?

PRESIDENT EGAN: Mr. Davis, do you care to answer that?

DAVIS: Well, I will try to answer it. I think probably it would if they made the proper
showing to the court and if they got the proper warrant, the same as the same individual
can have his house invaded upon a showing and the issuance of a warrant by the proper
court.

PRESIDENT EGAN: Mr. Kilcher.

KILCHER: If this amendment here is defeated, where are we at then? I am getting
confused.

PRESIDENT EGAN: We are back to the original Section 11 if this amendment would be
defeated. Mr. Harris.

HARRIS: Mr. President, [ would like to point out one thing I think we are overlooking
here. We keep talking about searches and seizures. I would like to point out that that is
one house, when you tap a telephone in one house you have tapped every telephone in
any place in the United States that have called that house. You are not tapping one phone
but all of them.

PRESIDENT EGAN: Mr. McNees,
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McNEES: I find the same fault with this amendment that I have found with most of the
others presented on this same section. I had no particular quarrel originally with the
section as it came out of Committee. However, I do feel there is a certain amount of
legislation written into it. I am wondering what the thinking of the Committee would be,
also I am asking the same question of the proposers of this particular amendment now,
what would your particular thinking be if we terminated this particular amendment on the
4th line following the word "violated" and inserted a clause "except as provided
specificaily by law". The same thing could be done to the original article following the
word "violated" giving the same effect that is apparent in my thinking. I feel that here we
are trying to legislate against the many evils of our private affairs where perhaps we
should, if we are going to legislate at all, legislate specifically against particular evils or
violations. Therefore, [ would say leave it up to the legislature to provide the specific
times and means, the particular instance if you please, whereby the search, the seizure,
the violation of a private individual's rights might be made.

PRESIDENT EGAN: Miss Awes.

AWES: Mr. McNees asked what the Committee thought of the suggestion which he had
to stop after the word "violated" and add "except as provided by law". As I recall, Section
11 was taken word for word from the Federal Constitution. That particular section in the
Federal Constitution has stood for quite a number of years, it has been interpreted by the
courts. We know what it means and as long as it means what we want it to say, I think it
would be just as well to use it and not change it. Also, I think there is objection to Mr.
McNees' section because if you say "except as provided by law”, I think that phrase is
broad enough to give the legislature authority to pass such exceptions that you would
practically nullify the section. You might as well not have it.

PRESIDENT EGAN: Mr. Hurley.

HURLEY: Mr. President, how I yearn for the days when I had simple decisions to make,
such as if the voters should be 17, 18 or 19. This morning I was against the amendment
that was submitted, primarily for the reason that the mentioning of these electronic
devices frightened me. In going over this thing as carefully as I have had time to do, I do
not share Mr. Buckalew's fears and I think that it is a proper recognition of a privacy
which was not recognized in days gone by, and I therefore support the amendment.

BUCKALEW: Question.

PRESIDENT EGAN: If there is no further discussion, the question is, "Shall the
proposed amendment as offered by Mr. Riley and other delegates be adopted by the
convention?"

JOHNSON: May‘ we have a roll call?

PRESIDENT EGAN: The Chief Clerk will call the roll.
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(The Chief Clerk called the roll with the following result:

Yeas: 27 - Armstrong, Coghill, Cross, Davis, V. Fischer, Hellenthal, Hermann, Hiischer,
Hinckel, Hurley, King, Marston, Nerland, Nordale, Peratrovich, Poulsen, Reader, Riley,
R. Rivers, V. Rivers, Robertson, Rosswog, Smith, Stewart, Sundborg, Walsh, White.

Nays: 21 - Awes, Boswell, Buckalew, Collins, Doogan, Gray, Harris, Johnson, Kilcher,
Knight, Laws, Lee, Londborg, McCutcheon, McLaughlin, McNees, Metcalf, Nolan,
Sweeney, VanderLeest, Mr. President.

Absent: 7 - Barr, Cooper, Emberg, H. Fischer, McNealy, Taylor, Wien).
CHIEF CLERK: 27 yeas, 21 nays, and 7 absent.

PRESIDENT EGAN: So the "yeas" have it and the proposed amendment is ordered
adopted. The Chair would like to state at this time that it is not in good courtesy for other
delegates, when a delegate's name is called, to attempt to tell him how to vote and the
Chair has noted that on several occasions, and undoubtedly it at times confuses delegates
to have other delegates do that thing, and the Chair would request that that not happen
again, if possible to avoid it. Are there other amendments to Section 11? The Chief Clerk
may read the proposed amendment.

V. RIVERS: Mr. Chairman, this is a revision of the amendment submitted before recess.

CHIEF CLERK: "Section 6, page 2, line 23, add to the section the following sentence:
'The right of the people to be protected from unjust abuse in the course of legistative
investigations shall not be infringed, to this end the legislature shall prescribe adeguate
investigative procedures.""

DOOGAN: Point of order. It seems to me that that is identical to the question we have
already acted upon.

PRESIDENT EGAN: We held it over, Mr. Doogan, as the Chair recalls. This was a new
amendment, was it not, Mr. Victor Rivers? Would you ask unanimous consent that your
original amendment be withdrawn?

V. RIVERS: I will ask unanimous consent to withdraw the original amendment and
substitute this in its place in lieu of the other one.

PRESIDENT EGAN: Mr. Victor Rivers asks unanimous consent to withdraw the original
amendment and substitute this amendment in its place in lieu thereof. Mr. Boswell.

BOSWELL: Could we have this read more slowly, Mr. President?
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PRESIDENT EGAN: Is there objection to withdrawing the original amendment as
proposed by Mr. Victor Rivers? If not, that amendment is ordered withdrawn. The Chief
Clerk may read the proposed amendment.

CHIEF CLERK: "Section 6, page 2, line 23, add to the section the following sentence:
'The right of the people to be protected from unjust abuse in the course of legislative
investigations shall not be infringed, to this end the legislature shall prescribe adequate
investigative procedures."

PRESIDENT EGAN: What is your pleasure, Mr. Victor Rivers?
V. RIVERS: [ will move that the amendment be adopted.

PRESIDENT EGAN: Mr. Victor Rivers moves that the amendment be adopted. Is there a
second to the motion?

R. RIVERS: I second the motion.
PRESIDENT EGAN: The question is open for discussion. Mr. Ralph Rivers.

R. RIVERS: The last sentence there is to this end that the legislature shall prescribe
adequate procedures. There should be a period ahead of the word "to".

V. RIVERS: I will accede to that.

PRESIDENT EGAN: If there is no objection, that correction is ordered made. Mr. Ralph
Rivers.

R. RIVERS: Mr. President, I consulted with some of the members of the bar in regard to
the expression "due process" as it would apply to the legislature. We decided that "due
process" actually focused squarely upon judicial proceedings, and it would not be
applicable to a legislative operation. You would not have a judge sitting there passing
upon the admissibility of evidence and making the other determinations that enter into,
generally speaking, a type of hearing or proceedings which is characterized by the
matters that are brought before a court of law. What we are trying to get at is that the
legislature in the exercise of its powers to investigate could very well set up a code of
ethics or rules of procedure which would adequately protect principles and witnesses
from abusive treatment, such as has occurred in the past. We cannot, outside of leaving it
to the legislature to prescribe such adequate proceedings, we cannot spell it our here. We
can flag it. We can tell them to treat the citizens properly in a legislative investigating
proceedings, so Mr. Rivers gave up the idea of trying to extend the due process to
legislative proceedings and endeavored to simply highlight the point by asking that the
legislature set up proper and adequate procedures to safeguard witnesses and principals
against abusive treatment in legislative procedures. [ might say that after the McCarthy
hearings last year Congress itself appointed a committee or in some other manner
initiated steps to set up some rules and ethics for the conduct of Congressional hearings. I
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don't know what happened to that, but I know that was Congress' thought and that is what
we are trying to flag for our legislature here.

PRESIDENT EGAN: Mr. Hellenthal.

HELLENTHAL: Mr. Rivers, would it perhaps not be better to couch the proposed
amendment in affirmative language and recite it as a right that, in other words, the right
of a person to fair and just treatment rather than put in the negative provision?

R. RIVERS: I did not help Mr. Victor Rivers draft this. I refer the question to Mr. Victor
Rivers.

V. RIVERS: I used the term "unjust abuses" and it would seem to me that perhaps Mr,
Hellenthal's suggestion has merit. | used the term, I don't remember exactly the term,
"The right of the people to be protected from unjust abuse in the course of legislative
investigations shall not be infringed".

PRESIDENT EGAN: Mr. Hellenthal.

HELLENTHAL: One more question. As a directive as to the scope of the amendment, it
seems to me, I may be wrong, that there are also executive investigations which likewise,
at which the witness should be treated fairly and justly.

V. RIVERS: Mr. President, [ will ask for a two-minute recess.

PRESIDENT EGAN: If there is no objection, the Convention will stand at recess for two
minutes.

RECESS
PRESIDENT EGAN: The Convention will come to order. Mx. Victor Rivers.

V. RIVERS: Mr. President, I have now placed the matter in the affirmative in a slightly
different form. I will ask unanimous consent to substitute this amendment in lieu of the
one previously discussed. The substance is the same.

PRESIDENT EGAN: Mr. Victor Rivers asks unanimous conscnt to substituie a new
amendment in place of the original amendment. 1s there objection? If there is no
objection, it 1s so ordered.

STEWART: I did not hear what was said.
PRESIDENT EGAN: Mr. Victor Rivers asks unanimous consent that a new amendment

be substituted for the original amendment. If there is no objection, it is so ordered and the
Chief Clerk will read the proposed amendment.
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CHIEF CLERK: "Section 6, page 2, line 23, add to the section the following sentence:
'The right of all persons to fair and just treatment in the course of legislative and
executive investigations shall not be infringed."

V. RIVERS: Mr. President, I will move for the adoption of the amendment.

PRESIDENT EGAN: Mr. Victor Rivers moves that the amendment be adopted. Is there a
second to the motion?

SMITH: I second the motion.
AWES: May we have that read once more?
PRESIDENT EGAN: The Chief Clerk will please read the proposed amendment.

CHIEF CLERK: "Section 6, page 2, line 23, add to the section the following sentence:
"The right of all persons to fair and just treatment in the course of legislative and
executive investigations shall not be infringed."

PRESIDENT EGAN: Is there discussion of the proposed amendment? Mr. Victor Rivers.

V. RIVERS: Mr. President, I am merely trying to effectuate the statement I made this
morning in regard to past experiences that we have had in the later years at least in the
matter of legislative and governmental investigations. I think this covers it and would
flag, as Ralph has said, the legislature to take the necessary action and set up adequate
procedures to see that their rights under this clause were protected.

BUCKALEW: Mr. President, [ feel sort of constrained to speak on this subject. It seems
like when I do, it almost insures its passage. In my opinion this article is completely
unenforceable and it has no meaning in law. It can afford no protection to anybody before
these legislative and examining committees. What does it mean? Are we going to follow
the rules of evidence as we know in our trial courts? It is a matter for the legislature, for
the voters, and there is no way I know of in this short article that you can protect a citizen
from some fireball, or whatever you want to call him, a legislator that is running one of
these examining committees. The damage is going to be done, and then you are going to
get a political question more or less before the courts and the courts are going to have to
determine whether he had a fair hearing so to speak before this so-called committee and
there is no way that anyone can mandamus the legislature to provide certain rules. I think
it is just going to clutter up the bill of rights and my opinion is that it is just a lot of
gibberish and is completely unenforceable and should be defeated.

PRESIDENT EGAN: Mr. Smith,

SMITH: I think Mr. Buckalew has pointed out very effectively how this very provision
can be made effective. The fact that the legislature, as he has put it, once sets up the rules,
or even if there should appear to be a violation of this particular provision, then once the
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courts have taken the matter in hand and made a ruling of any kind, then they have
definitely established something under this provision.

PRESIDENT EGAN: Mr. Johnson.

JOHNSON: Mr. President, well, I am of the same opinion now as [ was this moring
regarding the first proposal. It seems to me that it is entirely unnecessary. A great deal of
question was raised during the argument as to the meaning of the words, "due process of
law". Well, many many years ago the Supreme Court of the United States settled it by
pointing out that by the Fifth Amendment it was introduced into the Constitution of the
United States as a limitation upon the powers of the national government and by the
Fourteenth as a guarantee against encroachment upon an acknowledged right of
citizenship by the legislatures of the states. Well, under that language certainly "due
process of law" not only includes the procedure in our courts but would include any
procedure involving the acknowledged right of citizenship, so I don't see but what there is
under the proposal as it was originally framed by the Committee and as it is now
contained in Section 6, I don't sce why the very same protection cannot be afforded
without the amendment, and certainly as Mr. Ralph Rivers points out, when there seems
to have been an abuse created in a senatorial investigation, Congress immediately took
steps to correct it, but it did not take an amendment to the Constitution to do that. The
Congress operated under the exact language to correct that abuse by passing suitable
legislation, and I think the legislature could certainly do the same thing.

PRESIDENT EGAN: Mr. Stewart.

|
1 STEWART: Mr. President, my recollection was that that abuse continued for several
| years before there was even an attempt to correct it.

PRESIDENT EGAN: Mr. Victor Rivers.

V. RIVERS: Mr. President, in closing this discussion, I just want to say that I have sat in
the legislature and on quite a number of investigations. Certain of those groups had fairly
orderly procedures that were set up as they went along. Oftentimes it took the form
originally of an executive session at which the information was discussed in a
| preliminary manner. There was no pattern set to follow, but I imagine there was no
j pattern set to follow when our founding fathers adopted the words "due process”. I can
| look around any lawyer's office and see shelf after shelf of books in which they tried to
effectuate, no doubt, the meaning of the term "due process". I can see how in the
legislative body afler the experiences we have gone through, that there will be revised
and improved procedures for protecting the rights of individuals in investigative
procedures of this kind, investigations by the legislature and the executive. I don't say
you'd have a body of court of law set up, but I imagine that in due time there would be a
body of precedence set up by which succeeding legislatures would learn one from the
other the best method in which these matters had been handled before and how they
could be improved in future handling. It seems to me that we are laying a cornerstone
here to flag them and to bring to their attention the fact that we feel there has been an
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abuse of this legislative investigative power and asking them in a nice way to be sure that
in a fair and just manner the abuses are not continued further. It seems to me the least we
can do is to bring this forcibly to their attention and try and start this matter of
investigative procedures on a healthy track.

PRESIDENT EGAN: Would the Chief Clerk please read the proposed amendment?

CHIEF CLERK: "Section 6, page 2, line 23, add to the section the following sentence:
"The right of all persons to fair and just treatment in the course of legislative and
executive investigations shall not be infringed."

PRESIDENT EGAN: The question is, "Shall the proposed amendment as offered by Mr.
Victor Rivers be adopted by the Convention?" All those in favor of the adoption of the
proposed amendment will signify by saying "aye", all opposed by saying "no". The
"ayes" have it and the proposed amendment is ordered adopted. Are there other
amendments to the article? Mr. Harris.

HARRIS: Mr. President, may I have the floor on a matter Iof personal privilege?

PRESIDENT EGAN: If there is no objection, Mr. Harris, you may have the floor on the
matter of personal privilege.

(Mrs. Harris spoke on a matter of personal privilege.)

PRESIDENT EGAN: Are there other amendments to sections of the proposal on the bill
of rights? If not, we will proceed to the section of the article that deals with questions of
health, education and welfare. Mr. Victor Fischer.

V. FISCHER: I would like to make an inquiry, Mr. President. This is the second instance
where the same committee has prepared two separate articles for the constitution. Would
it not be a good idea to separate them henceforth both for purposes of engrossment and
enrollment as well as for purposes of work by Style and Drafting and by the Convention
in third reading, since they are proposed as separate articles of the constitution?

PRESIDENT EGAN: Mr. Fischer, it would take a complete change in the title and it
would entail, as it were, a lot of mimeographing, a lot of work, and you would have to
watve that in lieu of what we would feel would be the cumbersomeness of the present
procedure, so you would run into a lot of work if you did it. Just how it happened in this
form, it would entail more and we have it before us in this form. Mr, Doogan.

DOOGAN: I thought it was my understanding that when these matters got to Style and
Drafting that it was the prerogative of Style and Drafting to take various sections and
move them around in placement in regular order in the constitution. Is that not correct?
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PRESIDENT EGAN: Mr. Doogan, in a manner all right is what Style and Drafting will
do, whether it applies to this particular thing, of course, the articles will follow each other
probably in this case. Mr. Fischer.

V. FISCHER: Mr. President, the only thing I had in mind was possibly simplification so
things could move a little faster through the remaining process. If it means the
mimeographing of even one extra page, I am not in favor of it.

PRESIDENT EGAN: Mr. Sundborg.

SUNDBORG: Mr. President, do I recall that several days ago when we had a similar
double-barreled proposal that by consent, the first part when we had finished with it, went
to the Engrossment and Enrollment Committee so they could start work on it?

PRESIDENT EGAN: You are correct, Mr. Sundborg.

SUNDBORG: If there are no more amendments to the preamble and bill of rights, 1
would ask unanimous consent that that process

be followed with that part of it.

PRESIDENT EGAN: It went with this provision that if after we finish the article that is
in the same proposal, if at that time anyone desired to amend the proposed article, that if
it was sent to Engrossment and Enrollment before we were through with this, it would
still be open for amendment.

SUNDBORG: With that proviso, [ would like to make that request.

LONDBORG: Would there be any necessity of it? They can start work on it at their desk
any time they want to.

PRESIDENT EGAN: In this manner, Mr. Londborg, the chairman of the committee
could then call the committee together. It would be official. Mrs. Sweeney.

SWEENEY: Before we get onto this new section in Committee Proposal No. 7, I would
like to move that we adjourn until 9 o'clock Monday morning rather than get started on
something else. I so move.

V.FISCHER: I second the motion.
PRESIDENT EGAN: It has been moved and seconded that the Convention stand

adjourned until 9 a.m. on Monday. The question is, "Shall the Convention stand
adjourned until 9 a.m. on Monday?" The Chief Clerk will call the roll. Mr. Kilcher.
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KILCHER: Point of order. There is quite a good possibility that notice might want to be
given for reconsideration which had been, discussion leading up to that possibility
discussions were expected to be held at the normal recess of 3 o'clock.

PRESIDENT EGAN: Mr. Kilcher, your notice of reconsideration is in order if you so
destre to make it, even now after the motion to adjourn has been placed, if the question
has not been put. Do you wish to make it?

KILCHER: What I am trying to drive at is this, in a short recess awhile ago the
possibility has arisen that further discussion at the normal recess at 3:30 would lead up to
a sound solid reconsideration if it is cut off now would be impossible.

PRESIDENT EGAN: Mr. Kilcher, that is up to the delegates. We have the motion to
adjourn. However, under our rules, a motion of reconsideration or a reconsideration can
be considered even at this time even if it is pending. Now, if the Convention voted to
adjourn, it would cut off that reconsideration if you did not make it now.

KILCHER: Would a motion for a short recess be in order now?

PRESIDENT EGAN: No, it would not. Mr. Hurley.

HURLEY : In order to allay the fears, having voted on the prevailing side of the question
of amending Section 11 by the adoption of Mr. Riley's amendment, I ask now that [ be
allowed to reconsider.

PRESIDENT EGAN: Mr. Hurley serves notice of his reconsideration of his vote on the
adoption of the amendment to Section 11. The question is, "Shall the Convention stand
adjourned until 9 a.m. on Monday?" The Chief Clerk will call the roll.

(The Chief Clerk called the roll with the following result:

Yeas: 21 - Armstrong, Boswell, Coghill, Collins, Cross, Doogan, Harris, Johnson,
Londborg, McLaughlin, Metcalf, Nerland, Poulsen, Reader, R. Rivers, V. Rivers,
Robertson, Stewart, Sundborg, Sweeney, VanderLeest.

Nays: 26 - Awes, Buckalew, Davis, V. Fischer, Gray, Hellenthal,r Hermann, Hinckel,
Hurley, Kilcher, King, Knight, Laws, Lee, McCutcheon, McNees, Marston, Nolan,
Nordale, Peratrovich, Riley, Rosswog, Smith, Walsh, White, Mr. President.

Absent: 8 - Barr, Cooper, Emberg, H. Fischer, Hilscher, McNealy, Taylor, Wien.)
CHIEF CLERK: 21 yeas, 26 nays, and 8§ absent,

PRESIDENT EGAN: The "nays" have it and so the motion has failed of adoption. The
Convention will come to order. Mr. Sundborg.
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Alaska State Legislature

Committee Members:
Senator Charlie Huggins
Senator Bill Wielechowski
Senator Lesil McGuire
Senator Gene Therriault

Senator Hollis French, Chair
State Capitol, Room 417
Juneau, Alaska 95801

Phone: (907) 465-3892

Fax: (907} 465-6595

Senate Judiciary Committee
November 18, 2008

Senate President Lyda Green
600 L. Railroad Avenue, Suite 1
Wasilla, Alaska 99654

Dear Scnator Green,

In two letters dated September 19, 2008 and September 26, 2008, you received notification from
my office discussing the status of the subpoenas issued by the Senate Judiciary committee. These
notifications were required under Alaska Statute 24.25.030 after many of the subpoenaed
individuals failed to appear before the committee.

The purpose of this letter is to inform you that some subpoenaed individuals voluntarily provided
answers (o wrillen interrogatories that related to the Legislative Council investigation. Their
answers were received on Wednesday, October 8, 2008, two days before the report was released.

The individuals who submitted written interrogatories are:

Todd Palin
Randy Ruaro
Dianne Kiesel
Annette Kreitzer
Nicki Neal

Brad Thompson
Michacl Nizich
Knis Perry
Janice Mason

0, Ivy Frye

o

A

= © 00 N

Thus Jetter is not required by Alaska Statute 24.25.030, but I think it is only appropriate for the
record to acknowledge the written responscs that were provided during the final days of the
investigation.

Sincerely,

Noose (o

Senator Hollis French
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Unaiv EECOIUCHIL LayuUd AICELL

November 18, 2008
Page Two

Cc: Moembers of the Senate Judiciary Committee
David Jones, Senior Assistant Attorney General
Thomas V. Van Flein
Michael L. Lessmeier
Wayne Anthony Ross
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4ix4Aona Lalvy hCBlBlﬂl.UI.C

Committee Members:
Senator Charlie Huggins
Senator Bill Wielechowski
Senator Lesil MeGuire
Senator Gene Therriault

Senator Hollis French, Chair
State Capitol, Room 417
Juneau, Alaska 95801

Phone: (907) 465-3892

Fax: (907) 465-6595

Senate Judiciary Committee

‘I'he Honorable Lyda Green, Senale President
600 E. Railroad Ave, Suile 1
Wasilla, AK 99654

September 26, 2008

Dear Senator Green,

On September 12, 2008, the Senate Judiciary Comumniliee authorized the issuance of fourteen
subpocnas; thirteen were for witnesses and the last was [or Mr. Frank Bailey’s cell phone records,
Senate President Lyda Green concurred in that action, thus satisfying the statutory requirements of
Alaska Statute 24.25.010(b). The purpose ol the subpoenas was to assist Mr. Stephen
Branchflower in lus investigation into the events and circumstances surrounding the termination of
former Public Safety Cormmissioner Wall Monegan.

Last weck I reported to you on the status of these subpoenas. At that time, six of the witness
subpocnas had been served and seven had not been served. Last week'’s report covered the six
witness subpoenas that were served, and the document subpoena for Frank Bailey’s cell phone
records. Today I am reporting on the scven subpocnas that were not served.

The subpoenas that had not been served as of last Friday, September 19, 2008 were for Ms,
Dianne Kiesel, Ms. Annetic Kreitzer, Ms, Nicki Neal, Mr. Brad Thompson, Mr. Michacl Nizich,
Ms. Kris Perry and Ms. Janice Mason, Taking them in the order listed:

Ms. Diannc Keisel, was served with her subpoena on September 23, 2008, in Dutch Harbor,
Alaska.

Ms. Annctte Kreilzer was served with Ler subpoena on September 21, 2008, in Juneau, Alaska,
Ms. Nicki Ncal was served with her subpoena on September 21, 2008, in Juncau, Alaska.
Mr. Brad Thompson was scrved with his subpoena on September 21, 2008, in Juncau, Alaska.

M. Michael Nizich was served with his subpocna on September 21, 2008, in Juncau, Alaska.
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Ms. Kris Perry was served with her subpoena on September 23, 2008, in Wasilla, Alaska.
Ms. Janice Mason was scrved with her subpoena on September 21, 2008, in Juneau, Alaska,

All of the subpoenas listed above commanded the witness Lo appear here today, September 26,
2008, at 10:00 a.am., to give testimony to the Judiciary Committee. Nonc of the witnesscs have

appeared.

Alaska Statute 24.25.030 scts out our procedure in this particular situation. The statute reads as
follows: “If a witness neglects or refuscs to obey a subpocna ... the senate or the house of
representatives may by resolution entered on its journal commit the witness for contempt. If
contempt is committed before a committee, the committee shall report the contempt to the senate
or housc of representatives, as the case may be, for such action as may be considered necessary.”
Plcasc consider this letter as satisfying the dictates of the statute.

Sincerely, ,2

Senailor Hollis French
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State Capitol; Room'506

Dear Senator Elton:

Supili-Palin, Govérnior

C . POBOX1 0308 .
JUNEAU AMSID_I 9981 1-0390

The Horiorable Kim: Fltor -
State Senate.

Juneau, Alaska 998011182

Ré:  YourSeptember 19, 2008

vahdxty of the subpoenas

Contrary to _the media feports. you '_ ited;

contact with former Comm1ssmner Moneg n did not ¢

t a conflict of interest, ~ .
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Senato Kimi Elton: L Septemmber 25, 2008
Re: September-19, 2008 Ltter G Page 2

spond:to-your questions:concerning

Fmally, as you noted m your letter-: 101
‘appreciate, my-obligations tomy’

chents prevent me frcm dlsclosmg such informa

éc::

Senator Garyr Wilken:
‘Representatwe N :

Répresentauve Raip_ arbitels
Representative Bill Stoitze
Representative Peggy Wilson
Sénator Hollis Frénch:
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Alaska State Legislature

Committee Members:
Senator Charlie Huggins
Senator Bill Wielechowski
Senator Lesil McGuire
Senator Gene Therriault

Senator Hollis French, Chair
State Capitol, Room 417
Juneau, Alaska 99801

Phone: (207) 465-3892

Fax: (907) 465-6595

Senate Judiciary Committee
September 19, 2008

Dear Senator Green,

On September 12, 2008, the Senate Judictary Commuttee authorized the issuance of fourteen
subpoenas; thirteen were for witnesses and the last was for Mr, Frank Bailey’s cell phone records.
By your signature on those subpoenas, you concurred in that action, thus satisfying the statutory
requirements of Alaska Statute 24.25.010(b). The purpose of the subpoenas was to assist Mr.

. Stephen Branchflower i his investigation into the events and circumstances surrounding the

termination of former Public Safety Commissioner Walt Monegan.

Since that time, six of the witness subpoenas were served and seven were not. The subpoenas that
were served commanded the witnesses to appear at 10:00 am today, September 19", 2008, before
the Judiciary Committee. Subpoenas were served on attorneys representing Mr, Frank Bailey, Ms.
Ivy Frye, Mr. Todd Pahn, Mr. Randy Ruaro, and Ms. Murlene Wilkes. By an agreement between
Mr. Branchflower and Mr. Bailey’s attorney, a copy of the sworn statement that Mr, Bailey gave to
Mr. Thomas Van Flein has been given to Mr. Branchflower and will satisty Mr. Bailey’s obligation
to comply with his subpoena. Mr. John Bitney was served personally by Mr. Branchflower and
Mzr. Biiney, accompanied by his attorney, elected to give a statement to Mr. Branchflower in his
office, thus satisfying Mr. Bitney’s obligation under his subpoena. The subpoena for Mr, Bailey’s
cell phone records was served on ACS, Inc., and that company has turned the records over to Mr.
Branchflower. Finally, Ms. Wilkes, through her attorney, has agreed to give a statement to Mr.
Branchflower this afternoon, thus satisfying her obligations under her subpoena. '

Ms. Frye, Mr. Palin, and Mr. Ruaro, all having been served with subpoenas through their legal
counsel, have neither given statements, nor appeared today in compliaice with iheir subpoenas.
Alaska Statute 24.25.030 sets out our procedure in this particular situation. The statute reads as
follows: “If a witness neglects or refuses to obey a subpoena ... the senate or the house of
representatives may by resolution entered on its journal commit the witness for contempt. If
contempt is committed before a committee, the commiitee shall report the contempt to the senate
or house of representatives, as the case may be, for such action as may be considered necessary.”
Please consider this letter as satisfying the dictates of the statite.
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Subpoenas were not served on Ms. Dianne Kiesel, Ms. Annette Kreiizer, Ms, Nicki Neal, Mr.
Brad Thompson, Mr, Michael Nizich, Ms, Kris Perry and Ms. Janice Mason. The reason that
those seven subpoenas were not served is because Mr. Branchflower relied on the written offer of
cooperation that Assistant Attorney General Michael Barnhill issued in a letter to Chairman of the
Legislative Council Commuittee, Senator Kim Elton, dated September 9, 2008. Senator Elton
accepted the offer in a letter sent to Mr. Barnhill on [riday, September 12, 2008, which was the
same day the Senate Judiciary Comumittee issued its subpoenas. Mr. Bamnhill spoke (o Mr.
Branchtlower late that Friday afternoon, to begin scheduling depositions.

The next day, Saturday, September 13, 2008, Mr. Barnhill sent an e-mail to Mr. Branchilower,
confirming the details of their phone conversation. The e-mail in relevant part reads as follows:

Steve ~ this shall confirm our phone conversation of late yesterday afternocon.

As a consequence of Sen. Elton’s letter to me ol 9/12/08, Law agrees that the
depositions of the four Department of Administration employees, Annette
Kreitzer, Dianne Kiesel, Nicki Neal and Brad Thompson, may proceed. Law
appreciates the Legislative Council's willingness to agree with our interpretation of
the laws governing confidential state employee personnel files as set forth in our
letter of 9/9/08.

Each of these four individuals has confirmed that they wish (o proceed with their
deposition without service of a subpoena, and that they have elected to have
representation from Law at their deposttion. Law will provide that representation.

As I explained during our call, Tom van Flein requested on Friday (9/12) that the
Department of Law resume representation of these employees in the Office of the
Governor who have not sought private counsel. At this point, my understanding is
those employees include Mike Nizich, Kris Perry and Janice Mason. When you
return on Tuesday, please give me a call and I will report on the status of Law’s
representation of those employees within the Office of the Governor who have not
secured private counsel and their availability for deposition.

That cooperation agreement was abrogated by the Tuesday, September 16, 2008, letter from
Attorney General Talis Colberg. The Judiciary Committee’s, and Mr. Branchflower’s, reliance on
the two wrilten promises of the Department of Law is regrettable. Because the subpoenas were
not. served, there is no legal basis upon which to take any action today regarding them. The
original, unserved subpoenas are stull in the hands of Mr. Branchllower. He will begin the process
of serving them on the seven rémaming wiinesses, with a return date of Friday, September 26,

2008.

Sincerely,

Senator Hollis French




SENATOR KIM ELTON

September 19, 2008

Talis Colberg, Attorney General
Department of Law

P.O. Box 110300

Juneau, AK 99811-0300

Dear Attorney General:

I’m in receipt of your letter dated today I expect that continued dialogue can lead to a
quick resolution of the impasse.

I want to begin by thanking you for your straight-forward acknowledgement that I met
the condition set by you on interpretation of law. [ thank you also for your additional
acknowledgement that you recognize that my acceptance constituted a deal that allowed
state employees to testify.

You then note in today’s letter: “However, a new circumstance intervened—supporting
the Governor’s decision to cooperate only with the Personnel Board investigation.” That
is a shorter reiteration of your statement in the September 16 letter. On September 16,
you wrote:

“As state employees, our clients have taken an oath to uphold the Alaska

Constitution and for that reason they respect the legislature’s desire to

carry out an investigation in support of its law-making powers. However,

our clients are also loyal employees subj ect fo the supervision of the

either to support the Governor’s decision to c00perate only with the
Personnel Board 1nvest1gat10n or to voluntarily comply W1th the subpoenas
issued by the committee.”

My shiort response is: 1) 1 Hiope you are fiot asserting that beinig a loyal eniployee subject
-« o the? supemswn of the governor is of équal weight to the constitution or the rule of law}~

2) 1 trust you réally don’t want to ‘Suggest to folks who are: ‘subject to the Dcpartment of ¥
Law’s power to subpoena that response to any subpoena is voluntary in naturé; and 3) I~
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S6 BHGT {0 the const

HGPE you have weighed the consequences of cancelling this Written agreement and its
potential chilling effect upon the willingness of othér parties in the vast array of comple>_g
civil and eriminal matters you deal with (if yoi can bréak this deal, can you break their -
deals'7)

I’'m very puzzled also by any argument that suggests you had to break the deal because a
“new circumstance intervened.” That circumstance, you say in today’s lefter, is
“supporting the Governor’s decision to cooperate only with the Personnel Board
investigation.” A September 2 press release from the law firm Clapp, Peterson, Van
Flein, Tiemessen, Thorsness quotes the governor saying: “(L)ast night, I initiated a
proceeding before the state personnel board because that is the agency charged by law
with addressing the complaints about hiring and firing matters.” The complaint filed by
the governor the night before, on September 1, says the personnel board “is the only body
in Alaska with the legal authority to do so.”

',:ttlon of our deal on September 12 you knew she felt the board _
was the.agency shé wanted to mvestlgate the circumstancés surrounding the dlsmmsal of
Cotfifhissioner Walt Monégan and you knew she was alleging the board was the oniy’
entity with the legal authority.

Your knowing, 11 days prior to consuminating the agreement with the Legislative
Council, that the governor felt the board was the only entity with legal authority makes it
difficult to assert, as you do, that you need to break the deal because after the deal the
governor decided to cooperate only with the board’s investigation. Let me be absolutely
clear—you made the deal 11 days after the governor made the claim that only the board
had authority. Why would you argue you had to break a deal because that “new”
circumstance intervened?

It’s important I note here that I also disagree strongly with any assertion by the executive
branch that limits the legislature’s power in this instance. Our legal authority is clear.

At this point, I must raise a difficult issue so that I can better understand the nature and
scope our correspondence. The Anchorage Daily News reported September 2 the
Department of Law hired Thomas Van Flein “because Attorney General Talis Colberg
has a potential conflict of interest and shouldn’t represent the govemnor, Van Flein said
Monday.” The national news service Bloomberg reported September 11 that “Attorney
General Talis Colberg, a Palin appointee, recused himself.” And NBC news September 1
reported the “Department of Law had a potential conflict of interest, because Mr,
Colberg, Attorney General Colberg, made contact with Mr. Monegan about Trooper
Wooten, Van Flein said.”

Given the analysis by Mr. Van Flein, an attorney first hired by the Department of Law,
and given the reporting by Bloomberg—which is unchallenged as far as [ know—that
you recused yourself, I'm confused when you refer to the state employees in both the
September 16 letter and the September 19 letter as “our clients.”
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I ask for clarification of your status without challenging your ability to fairly represent
state employees. | understand that serving at the pleasure of the govemnor and statements
made through the media by others can morph into extremely unfair character challenges.
I have a visceral understanding of how difficult that can be given that I’m accused of bias
in this matter. In short, I feel your pain but do think it is important to understand what
may have changed since the comments about your conflict of interest were made.

Finally, I note that my letter dated September 17 asked for further information on two
points: “when and where the governor, as you note in your letter, ‘so strongly stated that
the subpoenas issued are of questionable validity;’” and for any advice you may have
given her that would raise a question of the validity of subpoenas. I trust you have set in
motion a review of these two explicit requests and hope you can respond quickly.

Sen. Kim Elton
Chair, Legislative Council

Ce:  Legislative Council
Sen. Hollis French




Sarali Pilty; Govepnor

DEPART!

OFFICE OF THE 4

mx. T 0nass0rs

"The Honorable Kim Elton:
State Senate:
-Stafe Capltol‘ 'Reom 566
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SENATOR KIM ELTON

September 17, 2008

Talis Colberg, Attorney General
Department of Law

P.O. Box 110300

Juneau, AK 99811-0300

Dear Attorney General:

This is a response to yourJgtt: estern {5y and received by my office via email at

327 pm.

I want to remind you of previous correspondence from your office to me in my capacity
as chair of Legislative Cotmcil; On September 9, Senior Assistant Attorney General
Michael Barnhill signed a letter for you that made a substantive offer. That offer was:

“(Tohe Department of Taw wishes to confirmi thiat the Leglslauve Cotincil
agrees with the departmient’s readmg of the law. If wé cannot réach =
agreement.on the proper interpretation of the State Personnel Act, the ‘
Department of Law is prepared to seek declaratory judgmént in court on ™
this issue.: But if the Legislative Council will acknowledge in writing its
agreement with the Departinent of Law’s interpretation the Departént of
Law will drop its objections and the depositions tay proceed without
subpoenas.’”

That offer is clear——acknowledge i writing and dcposmons may proceed withoit the
need for subpoenas. On September 12, as chair of the Legislative Council and on behalf
of the Council, I noted in writing that, after consultation with the legal staff at Legislative
Affairs, Legislative Council agreed with the legal analysis put forward by you in your
capacity as attorney general. My precise response to the offer made by the Department of
Law was:

“I stipuldte in my role as chair of the Legislative Council and on behalf of
the Council, that your interpretation of the law is correct.”

1 further noted:

“Givén‘our agreemént on this important point, and given your offer on™ -
page 4 of your letter to drop your objections and allow the dépdsitions to ~
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proceed *if the Legislativé Cotincil will ackfiowledge in writing its
agreement ‘with the Department of Law’s interpretation,”-I'd appreciate it
i you would contact Mr. Branchflower so that depositions may proceéd in’
a tlmely manner.”

Mr, Barnhill, after recelpt of the letter and after the Senate Judiciary Committee issued
subpoenas, on the same day contacted Mr. Branchflower so that depositions from the
state employees could be scheduled. I was grateful for the breakthrough

.....

-aﬂer Lucy moved the football.

Not only was the letter of September 9 explicit in its offer, it had further strength given
the public pronouncements by the governor, including:

“We would never prohibit, or be less than enthusiastic about any kind of
investigation. Let’s deal with the facts and you do that via an
investigation;” and

“I’m happy to comply, to cooperate. I have absolutely nothing to hlde No
problem with an independent investigation.”

Further, staff and others speaking for the governor said: the governor will fully cooperate
and her staff will cooperate also (Leighow, July 29); the governor “has directed all her
staff to cooperate fully with Branchflower” (press release, August 13); Frank Bailey will
fully cooperate with the investigation (McAllister, August 19); that with Frank Bailey
still a state employee the governor “can direct him to assist Mr. Branchflower, thereby
fulfilling her pledge to Alaskans to cooperate fully with the investigation” (Leighow,
August 20); and the governor’s office welcomes the inquiry and will cooperate (the
governor’s private attorney, September 2).

Despite your previous offer, exphcxtly stated and acccpted and despite repeatéd -
assertiotis of cooperation, you now are not allowing state employees encouraged to

<.cooperate to do so. In four paragraphs, you’ve broken a deal that was accepted by your

office and received by Mr. Branchflower after the Senate Judiciary Committee issued
subpoenas. Further, your brand new position eviscerates weeks of comments on the
record by several parties, including the governor.

Pd note; also that while subpoenas have been requested, the only witnesses served with °
silbpoends are witnésses riot employed by the executive branch..I understood the
legislature’s investigator did not feel the need to serve them following his conversation
with Mr. Barnhill. A decision to not serve the subpoenas made sense given the fact it
was; not necessary; and, since it was unnecessary, could give the appearance of
confrontation where none was apparent.
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that advice part of the public record so that we can ridérstand the Tationalé behird the ™

Given the statements of cooperation by you on September 9, by the governor, and by
spokespeople for the governor, it may help me 6 ‘understand whén and v

-govemor, das you note i your lettef, “so strongly stated that the subpoenas issued by "(the
~Senate:Judiciary Comrmttee) afe of questmnable val1d1ty » If you have so advised the”

govemor beforé shemadea statement I don’t tecali; I'd" appreciaté it if § you uld

statement:

incerely, ‘
Sen~Ktm Eltorr™ ~

cc: Legislative Council members
Sen. Hollis French
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P.Q. aox osoa

X - {907)4652075‘

OFFICE OF THE AT

The Hon,orable Kun Elton

Ré: Bxeciitive Bratich Subpoena
Dear Senator Blon:

Please see the attached letter; w

nembefs of thie:
Judiciary Comrttees . :

Attachment .
ce:: Senator BettyeLDaws.. 5

Sc‘ii-a’fi *ﬁafifz; ‘Governor:
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SIAIE

Sdrah Palin, Governor

B g0 150

DEPARTMENT OF LAW

OFFICE OF THE ATTORNEY. GENERAL

PHONE, {9&2)465 2133
FAX (9071465 2075

Septéinbict: 16, 2008

The Honorable Hollis Frénch, Chair
Senate Judiciary Coramittee
Alaska State Legislature

716 West Fourth-Avenue, Suite 420
Anchorage, Alaska 99501-2133

Re: Executive Bianch Subpoenas:
Dear Senator French:

Your committee has' subpoenaed certain’ employees of the-executive branch of
state government represented by the Office of the Attorney General. These persons.serve:

‘within the exempt.and partially exempf service atithe-will of their -employer, the Stateof

Alaska. As‘you kiiow, the State Personnel Board undertakeﬂ 2 separa:te eth:cs
mvesﬁgatlon into the:same matter. for: Whith'th re issued..

other reasofis, suchias Sepatation of poweis; 10r Hag declin edr to part1c1pate in.
the investigation initiated by the Legzs]atwe:Councﬂ

As state employees, our clients have taken-an oath-to uphold the Alaska.
Constitution and for that reason they respect thie Iegislature’s desire to carcy’ out an
invéstigation in support of its. law—makmg powers. ‘However, our clients are also loyal
employeés subject to the supervision of the-Governor. Your subpoena places them in the
difficult position of choosing either to support the Govéinor’s decision to cooperate only
with the Personnel Board investigation of to voluntarily comply with the subpoenias
issued by the committee.

You can appreciate that this is an. untenab}e position for our clients because:the
Govemor has so strongly stated that the subpoenas: issued by your committee.are:of
questionable validity. Moreover, two lawsiits; havc been | 6dfchallengmg the legitimacy
of the investigation. On behalf of our clients; we: respectﬁllly agk that ; Gt withdtaw the:
subpoenas directed to our,cliéiits and thereby rélieve them from the circumstance of
havihg to choose where their loyalties lie:



. commitiee.

The Honorable Hollis French. B September 16,.2008
Re: Executive Branch Subpoenas Page 2

Ifthe subpoenas are not-withdtawn by the Senate Judiciary: Comnnttee}, our-clients
will net appear in response to-the:subpoenas until: elther the-Senate or:the-full: legasIature
convenes to'issue-a resclution requiring their presence befere thes -appropriats legislative

Attemey General

cc:  Senator Kim Elton, Chair, Legislative:Council
Senator. Charlie Huggins
Senator Lestl McGiire
Senator. Géne Thernault
Senator Bill Wielechowski.
Senator Bettye Davis
Senate President Lyda Green:
Senator Lyman: Hoffiman
Seriator Gary Stevens:
Senator Gary Wilkeéi
Representative Nancy Dahlstrom
Representative:Johi Coghill
Representative: David Guttenberg:
Speaker of the House John Harris
Representative Ralph Samuels
Representative Bill Stoltze.
Répresentative Peggy Wilson
Stephen Branchflower
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Alaska State Legislature

Senate

Séptember 12; 2008
State Capitol

Official Business

Michael Barnhill

Senior Assistant Attorney General
Attomney General’s Office

123 4™ St., 6™ Floor

Box 110300

Junean, AK 99811-0300

Dear Mr. Bambhill:
After receipt of your letter to me dated Septernber 9, 1 asked the Legislature’s Legal staff
to review your interpretation with the Jaw regarding the appropriate handling of state

employee personnel records. I also shared a copy of your letter with Sen. Hollis French
and investigator Stephen Branchflower,

Following this review of your legal analysis of the laws govering personnel records, I

your interpretation. of the law is correct.

% stipulate in my role as chair of the Legislative Council and on behalf of the Council, that

Given our agreement on this important point, and given your offer on page 4 of your
letter to drop your objections and allow depositions to proceed “if the Legislative Council
will acknowledge in writing it’s agreement with the Department of Law’s interpretation,”
I’d appreciate it if you would contact Mr. Branchflower so that depositions may proceed

in a timely manner.
s
s \_/

/' g(/‘\)
Sen. Kim Elton

Chair, Legislative Council

L

-~

Cc: Members of Legislative Council

Sen. Hollis French

47477

Juneau, AK. 99801-1182
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arah Palin, Governor

ST

OFFICE OF THEATTORNEX GENERAT:

f 0. BOX 11030

_ DIMOND. 'F HOLSE; 5” FLOGR
JUNEAT, A4 99811-6300,

- PHONE: {oopies-3do

FAXy (‘9&2}4654735

DEPARTMENT OF LAW

Septemberd, 2008
Via eanlaﬂz'-sébfanchﬁower@’g‘rgaﬂ .coth .
Stephen B Branchflower
310 K Street Suite 200 . -
Anchorage, AK 199501, ;

Rer  Depositions of Department-of Adminisirafior Personnél,
Glur-File: 223-09-001%

Deat Mr. Branchflower:

“The Department of Law has become iticreasingty coneéined tharthe’ leglsiatwe

invesfigation is no longet solely cotcerned with the teasons why Governor Palin terminated
Commtssmner Monegan, bv:t rather wbeﬂm‘ the Aiaska Pﬁrsomel Ast was vmlated As you

__cames the penaities of a nusdemeanor and forfez’mrc of the empic:yee 5 posxtmn

Tndn August 16 phone.call with me; you first: raised thedssiié of whether Mr. Barley
had.violated the Alaski Personnel Agt, ‘Mofe: recently, Senator Frefich. has apparently:

publicly expressed his view: that:if the Govemivr™s:Office: obtatnedcontideritial mfozmatlon

from Troopér Wooten's personmei ﬁle, “t-would be a violation: ef state 1a1y, 2 “Oc ! 'ber
Sirprise Over Palin Investigation? ABC News; §épt.2,:2008, :

Daily News reperted SeriatSr French dxsclosmg that the Scopie of the mvesngaﬁon has. now

expanded t6 iniclude whethier: other pérsons withir the Palin adminisiration have abused
power. “Palin Seeks Review of Monegar Firing Case;” Anchorage Daily News, Sept.’3;
2008.

Ths Alaska Pezrsonnel Act prmrldes that personnel Lccords “are cozxﬁcfenuai and a;re

-----

not a vm!auon of the AL.SI(a szso-nnel A _for ‘the g@vemﬁr Qr members o‘f the gm« etnor’ s
staffwithini the-éourse: and scope pftheir official, tesponsibilitiesito reviewa confidential
personizel file, The governor is the ultimate-employerof every: f:mpioyee in the gxecntive:

© branch. Review by the governior or members of the governer's staff within the course-and

scope of their official responsibilities of a confideritial personiiel file.isxiot a violation of -
employee confidentiality nor does it constitute a.publie inspection.

It appears from Senator French’s teported tomments in the press that he disagrees
with this reading of Alaska law and his legal opinion differs from that of the Depagtrent of
Law: While we disagree with'his legal position, to the extent that Seéfiator Erengh is cotrect,
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Stephen Branchffower Septembet 4, 2@58:
Re: Dept. of Adiiinistiation Depositwnis Pagc 2

1t Wou}d therefore foHow that 1nd1v1duafs wrthm thie Deépartimngat of Administration wha. ’nave

""" ersonne! file to the: Ofﬁce ot the Goverror have
pofentfaﬂy vxolated,AS 39 25 GSﬁ and could thaorencaﬂy ‘have pemanai cm-mnai expesure
under AS 3925960,

‘Giverl-the factthat g focus: of"this Anvestigation hasfow apparéntiy expanded

beyond ﬂw goverior's ferimination: of Commissioner Moniegan, the; fact that Senatot Frénch

appers to believe: thatthe Office:of the Governor may-fict reviei confideiitial employee |

files or perhaps evén discuss matiers pertaining to asiﬁte eiiployee’s: employment, and the

fact that this.-view of the law; it cortecty could: petentzzilty expose individuals in the
Department of Administration to criminal sanctions’ mcludmg forfeiture of theit empkoyment,

‘we must inform you.of the following:

o Thé Peparimént.of Laty sy 1é-4585658 Hitydnattet in otder to defermine:
whithier Department 6f Admigistration em@iayees should beadvised fo: seqk
prwatecounsel

« AH depogsitiony of Deparufieiit.of - Administrafion sployessare tancelfed’ unnl
fiirther notite.

e Unless wenotify- you otherwise, the Department of Law i3,.for puiposes of
your investigation, représenting’all Depattment of Administration employses
who had ifivolvement #ith Trooper Wodfen’s personnel.or workers’
comipensation files,

T regeet to inform. you of these dctions, but we belieye wé haveno choice given the
rétent evolution of this Anvestigation. The. Department of Lawwill confinue fo work: with
Y6 on your requiests for recordsas we have previously: d1scussed -

Sincereky,

TALIS J, COLBERG
ATTORNEY C) GENERAL

By: : Nakss &
M{cnaai Bamnuj
Senior. Asmsfan% Attorney General.
MABKek
ce:  Commissioner Afinetie Kreitzer
Senator Hollis French.
Senator Kim Elton

Representative Naney Dahlstror




LEGAL SERVICES

DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

o (807) 465-3867 or 485-2450 STATE OF ALASKA : State Capltol
. FAX (807) 465-2029 : Juneau, Alaska 99801-1182
A\ Mall Stop 3101 . : . o Deliveries tn; 129 &th St,, Rm. 323
MEMORANDUM ' September 3, 2008
SUBJECT: Investigations by the legislature (Worl Order No. 26-LS0088).

- TO: : Senator Hollis French
: Chair of the Senate Judiciary Committes : '
Atm: Cindy Swith

FROM: Tamara Brandt Cook U
Director .b

You have supplied me with a letter f'rom Mr. Thomas V. Van Flein and Mr. John J.

Tiemessen, who are representing the Governor and various staff members, and asked me
to consider points raised in the letier.

=€‘ To the extent that the thrust of this comment in the letter goes to the power of the

3~ legislature to investigate, I observe that the legislative power of investipation is limited to
obtaining information on matters which fall within its field of legislative action. -
(Mason's Manual, Secs. 795(6) and 797(7)) Lawmaking is a central legislative activity,

but there are other legislative activities that may justify investigatory pursuits, It is stated
in Masons Manual sec. 795(10)

The Alaska Supreme Court has acknowledged thal thie legistature has broad powers of
investigation relating fo its lawmaking activities and has also specifically identified the
confirmation power as camrying with it an implied power and duty to investigate both the
statug of the relevant appointed offices and the qualification of individuals appointed to
ﬁll them. (Cook v. Botelho, 921 P.24 1126 (Alaska 1996)) €8 i

examp]e ATt X, sec. 12 (powcr 01 the Ieglslamrc to disappreve certain local boundary
changes; Art. II, sec, 20 (power of the legislature to impeach civil officers of the State))

If thls comment is intended to precisely apply to the power of the legislative council to
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(AS 24.08.060(b)). The legislative council does not have cxplmlt authonry to
mv«:stlgatc activities of exccutive branch agencies or officers. [ is not clear to me
whether the broad power to prowd;' administrative services would be considered to be
sufficient authorty for the legislative council to undertake a preliminary investigation
that might lead to the need for otlier actions on the part of the legislature or another -
legislative committee, but it might. ; In addition, it is possible that the recommendations
contained in the report prepared under the investigation contract will consist of proposed
statutory changes and fall squarely within the Jaw-making function exercised by the
legislative council when it considersithe introduction of leg;slatmnj '

(2) The legislature may lack jurisdigtion to spend public monies to investigate g co-equal
branch of government,

Clearly, expenditure of public money appropriated to the legislative branch must be used
for 4 legislative purpose as well as for a public purpose. If the legislature does have the
power to conduct the investigation ip quéstion, then it has the authotity fo spend money
for that purpose, Mason's Manual notes in sec. 795(13) "In the exercise of its power to

make investigations, a legislature may lncur reasoneble, necessary expenses payzble out
of the publi¢ funds.” .

(3) - The general legislative power to issue subpoenas is clearly prohibited relative to the
Legislative Council. (See AS 24.25.010(e))

It is correct that the legislative copncil is nat authorized to issue a subpoena under -
A 24.25.010, It has separate subpogna authority under AS 24.25.060(2) That power is
granted "when consistent with thé powers and duties assigned to the council by

AS 24.20,010-24.20.140."| As | prevjously noted, it is not clear whether the investigation
at issue is consistent with those powe-}rs and dutics.)

(4) Art. I sec. 7 entitles the Govqrnor lo "fair and just treatment” in the course of
Iegzslanve mvesngatwns .

This is correct. I have aftached %a discussion of this provision from the Alaska
Constitutional Convention Procecdings, Part 4, pages 1446 -1450 and pages 1464 - 1471,

As you can see, the delegates did nol reach an understanding of what "fair and Just
treatment” might be with regard to a lepislative investipation. It appears that the
expectation was that the legislature veould adopt specific procedures that apply {0 ensure
that investigations ate fair or that, through court challenges based on actual legislative
investigations, a body of law would evolve to clarify the matter. However, the legislature-
has not adopted specific procedures for investigations and the case law dealing with the

last sentence of Axt. I, sec. 7 that I found in a quick search has involved executive branch

_investigations (administrative procedines) rather than legisletive branch investigations. .
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(5) A complaint has been filed with the Personnel Board under the executive branch
ethics law which gives the Board jurisdiction over this investigation. Will you suspend
your investigation pending the outcome of the Personnel Board investigation?

The investigation of an incident by one governmenta! entity does not normally deprive
another governmental entity of authority to look into the matter also, although one of the
entities might agree to curtail its activities out of deference to the other. Assyming that a
complaint has been filed under the executive branch ethics law, both the complaint and
all information regarding an investigation as a result of the complaint are confidential
until the initiation of formal proceedings. (AS 39.52.340) An investigation can only
involve alleged violations of the ethics law and there is no way to tell what the scope of
the investigation in this situation might be. It certainly cannot be determined that the
legislature's investigation will be 1dentwa1 with an investigation being conducted under

. (Cook v, Botelho, 021 P2d1126(A]askal996) quoting from
Barrett v, Duff. 217P 918 (Kan. 1923) pages 925 - 926)

I caution you not to mention any complaint or investigation that may be in progress under
the executive branch ethics act in a letter"you make public because these complaints are
confidential, I have no comment with respect to whether the legislature should suspend
its investigation. :

(6) The Zetter calls into que.s'non keeping certain aspects of the legislative investigation
secret.

It is usual for the investigatory stage to be conducted on a confidential bagis before any
formal charge is made or formal proceeding initiated. This protects the privacy of
individuals who may be under investigation, of witnesses, and of the investigatory
process itself. Afer all, an investigation may not uncover facts that lead to a formal
proceeding.  (See generally AS 40.25.120(2)(4); AS 45.50.521; AS 45,66,190;

AS 47.30.845; AS 47.32.180) Under the public records law, in detcrmining whether a
particular record is subject to public disclosure, the court will weigh the public interest in
disclosure against the interest in confidentiality.: (Gwich'in Steering Comm. v. State
Office of the Governor, 10 P.3d 572 (Alaska 2000); Fuller v. City of Homer, 75 P.3d
1059 (Alaska 2003)) A reasonable argument can be made for the proposition thet the
interest in protecting the legislature's investigatory function and the privacy interest of
poieniiaily innocent parties cutweighs the public interest in disclosure, particularly when
the investigation may not lead to any formal procedure.

(7) There is na reason to conduct ex parte interviews with represented parties.

This seems to be a fair assertion.
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Senator Hollis French
-September 3, 2008
Page 4

*( (8) - Mr. Branchflower attempted to contact Mr. Todd Palin on a secure line which

represents a security breach, The letter requests immediate disclosure of the names of
persons who provided the secure phane number.

The letter suggests that the sécurity breach may be reported to the Secret Service. [ have
no knowledge of federal securty laws or how thcy may interface with an Cmgomg
legislative investigation.

(9) 1If "you agree to submit to proper jurisdictional process, we can check the Governor's
schedule to see when she and the First Gentleman are available for an intgrview,"

Doeg this mean that, despite the objections in the rest of the letter, an interview will be
granted in the course of the legislative investigation? I think you will have to consult
with Mr. Thomas V. Van Flein on the meaning of his last two paragraphs.

EEEE XN E R RN AR

With respect to all this, I observe that if a person refuses to provide information to the
investigator or to respond to a subpoena by a legislative cormmittee, it may be that the
lack of cooperation must simply be noted in the report. Because the power to investigate
is a legislative power that has not been clearly delegated in this instance to a comunittee,
ultimately, the House or Senate or legislature as 8 whole may have to decide whether to
( formally initiate an investigation through the adoption of a resolution chﬂrgmg a

as

commitiee to condyct it,

TﬁC:lmB
08-210.Imb

Enclosure .
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ANCHORAGE - ‘ _ FAIRBANKS
Matthew K. Peterson . ' John J. Tiemessen
Thomas V. Van Flein ' Lisa C. Hamby
John B. Thersness o . ¢
Linda J. Johnson - - S . ~ Marcus R. Clapp, ret.

Monique R. Renner

Eric J. Browri

Liam [, Moran, Of Counsel
James D. Gilmore, Of Counsel
Jonathan P. Hegna, Cf Counsel

September 2, 2008

Stephen Branchflower, Fsq. EMAIL: sebranchﬂgWég@gmg’l.com

Re: InRe: Investigation Into The Termination OQf Walt Monegan

Dear Mr. Branchflower:

As you are no doubt aware, Senator French sent a letter to our office on September 1, 2008,
Although Senator French is an attorney, we do not believe a client can waive the prohibition on
ex parte contact without confirmation from his counsel. Accordingly, please consider this letter
a response to your client’s September 1, 2008 letter. If you would prefer in the future that we
correspond directly with Senator French, please advise in writing and we would be happy to do
so. Until you confirm this, our correspondence will be with you.

As attorneys, we feel that it is our job to keep our clients focused on the objective goals of this
process, finding out the truth about what happened. While our clients may have pohtlca]
differences, we would like to think that our offices can rise above those differences and remain
focused on a fair, deliberate inquiry that is consistent with the laws and constitution of the State
of Alaska and the principles of due process. Unfortunately, Senator French’s letter seems to be
advocating a different direction. We will rely on you to focus him in a more positive direction.

As you are now aware, a complaint has how been filed with the Personnel Board. This would

¥ gy
seem to render Senator French’s objection moot. Now that the complaint has been filed, it

appears that the Board has jurisdiction over this matter. Will you suspend your investigation
pending the -outcome of the Personnel Board investigation or resolution of the jurisdictional
issue? If not, please explain why, If the stated goal of the Legislative Council is a fair and
neutral investigation, then we believe it will embrace the process the Legislature itself created.

While the Legislative Council does have some limited investigatory power, those powers seem

to be limited to investigations related to proposed or current laws, We are not aware of any such

proposed legisiation. In fact, we are suggesting that the Legislature may lack jurisdiction to .

411 Fourth Avenue, Suite 300 - Fairbanks, Alaska 997014712
phone - 907-473-7776 email - fair@cplawak.com fax - 907-479-7966
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spend public monies to investigate a co-equal branch of the government. While Governor Palin
does not have anything to hide, you certainty can appreciate why she would insist that the
investigation be conducted fairly, consisterit with Alaska Statutes, and free from even the
suggestion of political influence. Senator French suggests that this position is somehow “at odds
with our state’s constitution.” We are not aware of which provision of the constitution he refers
to but would be happy to reconsider this position if you point us to it. In fact, Mr. French may
have overlooked this part of the State Constitution:

The right of all persons to fair and just treatment in the course of legislative and
executive investigations shall not be infringed.

Art. I, Sec. 7. The Governor is a “persbn” and is entitled to *fair and just treatment” as part of
this investigation. Following state law, including the personnel board process, would comply
with the Constitution. - However, even if the Legislative Council has some plenary power to

conduct secret investigations—which it does not—due process is still required. The Governor is

entitled to notice of the allegation, discovery, and subpoena powers (all set forth in the
Legislative Council’s statute, which as adopted the civil rules for its process). We remain
perplexed why Mr. French would want a secret procccdmg, in violation of the Leg1slat1ve
Council’s own enacting statute.

As a further example, the general legislative power to issue subpoenas is clearly prohibited
relative to the Legislative Council: See AS 24.25.010(e) (“This section does not apply to the
legislative councll or to the Legislative Budget and Audit Committee™).

We believe that it would benefit the truth-seeking goal of any investigation if the parties
disclosed witness statemnents and other information they independently gather. There is certainly
precedent for this in the Civil Rules which would require such disclosure.” However, it is our
understanding that you have already agreed to informal sharing of information with the Attorney
General’s office. Surely you and My, French are not the sort of gentlemen where we must
confirm agréements in writing, Again, if this understanding is in error, please advise.

We appreciate the scheduling problems that our recent appearance in this case may have caused,

However, that is no reason to conduct ex parte interviews with lUpIUScuLCU pEu.LifJS mmpw

————profesmnal—couﬁesy—as—weﬁ—as-&re—prahabxﬁen—agatnst ex parte contact requires that these

4755

interviews and depositions be coordinated with all counsel and parties. Many of these staffers
have their own counsel as well, and we need to coordinate with them.

Further, we are informed that Mr. Branchflower attempted to directly contact Todd Palin on a
secure and confidential line. This represents a serious security breach that we may be obligated
to report to the Secret Service. We ask that you immediately disclose the names of any person

who provided you V\Tlth Mr. Palin’s secure phone number.

411 Fourth Avenue, Suite 300 + Fairbanks, Alaska 99701
phone » 907-479-7776 email + falr@cplawak.com fax « 907-479-7966
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We ask again that neither you nor any of your staff have ex parte contact with any represented
parties as this is a significant violation of Alaska Rule of Professional Conduct 4.2. If you desire
a formal list of the represented parties, we will provide one. Suffice.it to say that we represent
the Governor and the Office of the Governor and all persons associated with that office. Many
staff members have private counsel with whom we need to coordinate.

Please confirm your willingness to shift this process to the Personnel Board. We can then use
it’s procedures to coordinate interviews. We understand that you have a self-imposed deadline
of the Friday before the general election. In addition to complying with state law, we think that
you would agree that the concerns of finding the truth and not violating anyone’s nght to counsel
or due process trump any desire to create a pre-election media event.

Assuming you agree to submit to proper jurisdictional process, we can check the Govemot’s
schedule to see when she and the First Gentleman are available for an interview. Per Senator
French’s letter, we will check on possible late September dates. In order to avoid some date
conflicts, both I and Mr. Tiemessen will be available to attend these interviews. We will need
your dates of availability also, We will also check the schedules of Mr. Nizich and Mr. Ruraro.
It seems to make little sense to throw dates at you unless we know your schedule. Perhaps a

.conference call to schedule these would be the best way to coordinate these deposition and other
~ jurisdictional and procedural concerns? We ask for your prompt cooperation.

Please do not hesitate to call if you have any qﬁestiohs or concemns.

y yours,

homas V. Van Flein and

. John 1. Tiemessen, for

Clapp, Peterson, Van Flein
Tiemessen & Thorsness, LLC

Cc:  Governor Sarah Palin
Mike Nizech, Chief of Staff
Lisa Hamby, Esq.
Talis Colberg, Attorney General ‘
Michael Barnhill, Assistant Attorney General

411 Fourth Avenue, Suite 300 » Fairbanks, Alaska 99701
- phone » 507-479-7776 email » fair@cplawak.com fax * 907-479-7966
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Committee Members:
Senator Charlie Huggins
Senator Bill Wielechowski
Senator Lesil McGuire
Senator Gene Therriault

Senator Hollis French, Chair
State Capitol, Room 417
Juneau, Alaska 99801

Phone: (907) 465-3892

Fax: (907) 465-6595

Senate Judiciary Committee

September 1, 2008

Mr. Thomas V. Van Flcin

Clapp, Peterson, Van Flemn, Tiemessen and Thorsness, LLC
711 H Street, Suite 620 ‘ '
Anchorage Alaska 99501

Dear Mr. Van Flein:

I am in receipt of your letter dated August 29, 2008, sent to Stephen Branchflower on August 30,
2008. It’s worth pointing out that we have not received any notice from the Department of Law
that the Governor was retaining private counsel. Given the nature of your letter, it seemed more
appropriate that I reply to it, rather than Mr. Branchilower.

You assert in your letter that you believe thal the Personnel Board is "statutonly mandated to
oversec these proceedings.” I don't see it that way. The Personnel Board oversees complaints
brought against the Governor under the state's ethics laws.  'While the Board may be engaged now
in investigating an ethics complaint, that process is held confidential until the Board makes a
finding of probable cause. Indeed, the Board would not have jurisdiction unless someone has
filed a complaint. I am unaware of one being filed. Perhaps you know differenty.

Your letter goes on to request that Mr. Branchflower work with you "in adhering to state Jaw and
subinitting these issues to the body properly vested with primary jurisdiction.” I confess that I may
be misunderstanding your point. The Legislature, of course, has its own separate powers of
invesfigation. I hope you are not suggesiing ihat ihe Tegisiaiure does not have the authonity io
investigate potential violations of law by members of the Executive Branch. Governor Palin has
repeatedly stated that she has nothing to hide and that she and her administration will cooperate
fully with this investigation. Is your clicnl aware that you seem to be challenging the Legislature's
jurisdiction?  Such a position is at odds with our state’s constitution, and with your client's public
staternents.
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Your letter also requests a copy of all witness statements (hat Mr. Branchflower-has secured. 1
have instructed him to not comply with that request. I think you will agree that it would be highly
unusual for an investigator to share information with one of the targets of the investigation. I am
unaware of any precedent {or such an arrangement. Furthermore, the Attomey General is
conducting his own inquiry into thig matter on behalf of the Governor. As the Governor's lawyer, 1
feel sure that you wll have access to infonnation developed through General Colberg's efforts.

Likewise, I have instructed Mr. Branchflower to adhere to the witness interview schedule that he
has worked assiduously to sel up. It is very important that the interviews take place as previously
arranged by Mr. Branchflower. Delays in witncss interviews will jeopardize the timely conclusion
of this investigation. Indeed, delays would cause me to convene a meeting of the Judiciary
Comumnittee and ask that subpoenas be considered.

With regard to the Governor's deposition, Mr. Branchflower made his initial request for an
interview with the Governor last Thursday morning. There has not been a response to his request.
Clearly the Governor's new political role will make it more challenging for her to make time for
this investigation. Nevertheless, her repeated promises to cooperate fully with the investigation, as
well as her staternents that her new role as the Republican Vice Presidential nominee will not
interfere with the day-to-day functioning of state business, should result in a concrete willingness to
schedule and conclude her deposition. In sum, I am requesting that you set a September date for
the Governor’s deposition, as well as the deposition of Mr. Mike Nizich, and Mr, Randy Ruaro, by
the close of business this Friday, September 5, 2008,

{ appreciate your stated willingness to cooperate with the Legislature's investigation. Pleasc keep in
mind that it was the nitial cooperation from the Administration with regards to witness depositions
that allowed us to avoid the issuance of subpoenas. I have stated publicly that while the
Governot's ncw status raises the profile of this investigation, it does not change the steps we must
go through to see to its completion. I trust that the Governor feels the same way,

Sincerely yours,

deo(_

Senator Hellis French
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August 29, 2008

Stephen Branchflower, Esq. VIA EMAIL sebranchflower@gmail.com

Re: In Re: Investigation Into The Termination of Walt Monegan

Dear Mr. Branchflower:

We have been retained to represent the Governor and the Governor’s Office relative to
the Legislative Council’s investigation into the termination of Mr. Monegan, the alleged
Executive Branch Ethics violation, and the alleged Personnel Act violation.

We fully welcome a fair inquiry into these allegations, and believe that the Personnel
Board is statutorily mandated to oversee these proceedings. We trust you have no
objection to following state law in that regard and will work with us in adhering to state
law and submitting these issues to the body properly vested with primary jurisdiction,

We have considerable information to review to get up to speed. The Attorney General is
forwarding to us information it collected and already shared with you, It is my
understanding that there is an informal agréement to share information the parties obtain
through their own inquiries. "Accordingly, 1 would appreciaie a copy of all witness
statements you have (if not transcribed, then we can copy the CD), all documentary
evidence you have, any witness list you have, and a copy of the complaint or other
charging document upon which you are basing your investigation.  The obvious
exception to this is I do not expect you to exchange your communications with Sen.

French, as you no doubt would not expect, nor be entitled to, our communications that are
protected by the attorney client privilege.

711 H Street, Suite 620 + Anchorage, Alaska 99501-3454
phone « 907-272-9272,  email » anch@cplawak.com fax » 907-272-9586
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Further, please know that we .intend to cooperate with this investigation and W111
reciprocate the exchange of information consistent with our duty to ensure comphance
with due process and within constitutional patameters. 1 would like to review our
calendars to schedule depositions of witnesses (and, of course, we need to coordinate
with those witnesses as well, particularly as hunting season is here), For those witnesses
outside of the Governor’s Office, but within the employ of the State, we will have to
coordinate with Mr. Barnhill as well, as those State employees are entitled to

representation, I will be representmg members of the Office of the Govemnor at any
deposition.

If you are in town, I think a sit down meeting with you would be beneficial so we can

" map out the logistics.  In the meantime, I would ask that you have no ex parte contact

with members of the Governor’s Office, and we will not contact Sen. French, If you
consider anyone to be your client in addition to Sen. French, please identify them for us
so we do not inadvertently have ex parte contact as we perform our own due diligence.

We are looking forward to resolving this matter as expeditiously and fairly as possible.

Very truly yours,
~ _
omas V. Van Flein, for
Clapp, Peterson, Van Flein
Tiemessen & Thorsness, LLC

Cc: Sarah Palin, Governor
Michael Nizich, Chief of Staff
Kiris Perry, Governor’s Anchorage Office Director
Michael Barnhill, Esq.
John Tiemessen, Esq.
Lisa Hamby, Esq.
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MEMORANDUM . August 13, 2008
SUBJECT: Senate Judiciary Committee issuance of subpoenas relevant to the

Legislative Council-initiated investigation of alleged improper
actions of executive branch officers and employees.

TO: Senator Hollis French
Chair of the Senate Judici ommittee

FROM: Jack Chenowe
Assistant Reyis

The Legisiative Council has authorized the above-captioned investigation and entered
into an agreement with Stephen E, Branchflower to undertake it. The contract with M.
Branchflower indicates that you are to serve as "project director,” "authorized to oversee
and direct the activities of [Mr. Branchflower] under [the] contract." I've been told,
2 though it is not reflected in the draft minutes of the Council's July 28th meeting at which
@ that activity was authorized, that the Legislative Council understood that the Senate
5 Judiciary Committee would serve as the entity through which the Council's contfactor
could expect to secure and enforce the production of documentary evidence and

witnesses relevant to the investigation.

Cindy Smith of your office has requested our consideration of each of the following
questions in conjunction with the above-captioned matter,

1. May the Senate Judiciary Committee authorize issuance of one or more
subpoenas for the production of records, some of which may be held in the custody
of a state employee, relevant to the above-captioned investigation?

woen cssmns. A~ committee that meets between sessions may consider "any
legislative matter which is consistent with the jurisdiction of the committee " Alone
among standing committees, %
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Under AS 24.25.010(b), a legislative standing committee has broad statutory power to
subpoena a witness including, under AS 24.25.030, a witness who can produce "upon
reasonable notice any material and proper books, papers, or documents in the possession

2. May the Senate Judiciary Committee meet by teleconference to authorize
issuance of the subpoena(s)?

Yes. Action by teleconference is authorized by AS 44,62.310(a), part of the so-called
Open Meetings Act (AS 44.62.310 - 44.62.312). This provision is made applicable to
standing committees of the legislature by AS 24.60.037's directive that legislative
committees abide by open meetings guidelines. This office has consistently taken the
position that, absent an explicit prohibition against a standing committee meeting by
teleconference, consistent legislative practice has been to allow standing committees to
conduct business by teleconference.

3. To avoid public disclosure of the identities of the person or persons to whom
subpoenas may issue, may the committee act to authorize the subpoenas in executive
session? .

No. Certain matters may be considered in executive session:

(c) The following subjects may be considered in an executive
session:

(1) matters, the immediate knowledge of which would
clearly have an adverse effect upon the finances of the public entity;

(2) subjects that tend to prejudice the reputation and
character of any person, provided the person may request a public
discussion,

(3) matters which by law, municipal charter, or ordinance
are required to be confidential,

-(4) matters involving consideration of government records
that by law are not subject to public disclosure.

I'm assuming, for reasons exariined and discussed later in this memo, that paragraph
{c)(4) would provide the basis for an executive session in which committee members may
discuss the propriety of authorizing subpoenas for specific witnesses and records.
However, for purposes of legislative business, open meetings principles, applicable to
legislative standing committees by AS 24.60.037, fairly require that the committee's
decision and vote to approve or withhold issvance of a subpoena be conducted in public.
Under AS 24.60.037(b),




4763

Senator Hollis French
August 13, 2008
Page 3

(b) For purposes of the legislative open meetings guidelines, a
meeting occurs when a majority of the members of a legislative body is
present and action, including voting, is taken or could be taken, or if a
primary purpose of the meeting is the discussion of legislation or state
policy.

There must be a formal record that the authority for the committee chair to issue the
subpoena was. given "by a majority of the membership of the committee.”
AS 24.25.010(b). For each subpoena to be authorized, if you conduct the committee
meeting by teleconference, you must call the roll of the yeas and nays of the committee
members attending ["The vote at a meeting held by teleconference shall be taken by roll
call." -- AS 44.62.310(a)]; if all committee members participating are physically present
in one place, you may ask for and obtain the members' unanimous consent.

4. To avoid public disclosure of the identities of the person or persons to whom
subpoenas may issue, may the committee issue the subpoena addressed in a way that
does not name the person?

Unless the committee is prepared to act creatively, probably not. The procedural
requirement relating to issuance of a subpoena, including a subpoena to a witness who
can produce "upon reasonable notice any material and proper books, papers, or
documents in the possession or under the control of the witness," is explicit. Under
AS 24.25.010(d},

(d) The subpoena is sufficient if
(1) it states before whom the proceeding is held;
(2) itis addressed to the witness, ,
(3) if requires the attendance of the witness at a time and
place certain;
(4) it is signed

(A ..., or
(B) by the committee chairman with the
concurrence of the president or the speaker under (b) . . . of this

section,

As you well know, common practice is to enter the name of the person to whom the
subpoena is addressed at the appropriate place on the face of the subpoena. I am not
aware of any authority by which a subpoena may be issued "generically” (“to the person
having custody of the following described records: ™) or using an identifier intended
to mask the subpoena recipient's actual identity so as to prevent the subpoena recipient's
identity from being otherwise disclosed.’ :

" T have had one thought about taking a public vote as to the issuance of the
subpoena without identifying the.person to whom the subpoena will issue. If each
subpoena to be approved for service on a prospective witness were to have, in addition to




4764

Senator Hollis French
August 13, 2008
Page 4

This conclusion may prompt the question as to whether a subpoena itself is to be
considered and treated as a public record, disclosable to the press and public,

Among exceptions to the public records provisions, under AS 40.25.125(a)(6), certain
"law enforcement related records or information" are exempt from disclosure:

(6) records or information compiled for law enforcement
purposes [are excepted from disclosure], but only to the extent that the
production of the law enforcement records or information

(A) could reasonably be expected to interfere with
enforcement proceedings; '

(B) would deprive a person of a right to a fair trial
or an impartial adjudicatiori;

(C) could reasonably be expected to constitute an
unwarranted invasion of the personal privacy of a suspect,
defendant, victim; or witness;

(D) could reasonably be expected to disclose the
identity of a confidential source;

the name of the witness, an identifying number unique to that witness subpoena, it might
be possible, it seems to me, to have the committee's approval motion expressed in terms
of approving subpoena number 1, or subpoena number 2, rather than referring to the
name of the individual. In the public session, the motion would be expressed in terms of
an approval of subpoena number ___ ("l move that the committee approve the issue of
the subpoena identified as 'subpoena no. 1') rather than by a motion expressing the
names of the individual who would be served. This approach would work, however, only
if you are able to reasonably ensure that committee members attending by teleconference
have the drafted and numbered subpoenas at hand, so that each committee member would
readily understand that the subpoena identified as number 1 or number 2, as appropriate,
would be issued to a specific witness for production of specific materials ["Agency
materials that are to be considered at the meeting shall be made available at
teleconference locations if practicable." - AS 44.62.310(a); "[ajction taken contrary to
this section is voidable." -- AS 44.62.310(f)]. At the conclusion of the meeting, it would
be in order to collect from the participants the draft documents for disposal.

I have no idea whether this would be a practical solution, though I think it is legally
defensible so long as the subpoena to be served does bear the identity of the witness on
whom it is to be served.

You'd be well advised to consider this and any other reasonable alternatives with Mr,
Branchflower, he has more experience in securing evidence under subpoena than 1.
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(E) would disclose confidential techniques and
procedures for law enforcement investigations or prosecutions;
' (F) would disclose guidelines for law enforcement
investigations or prosecutions if the disclosure could reasonably be
expected to risk circumvention of the law; or

(G) could reasonably be expected to endanger the
life or physical safety of an individual[ ] '

While some may argue that subparagraph (6)(A) may provide the committee sufficient
authority, none of these, in my judgment, would authorize an exception from disclosure
for a document such as a subpoena. Additionally, it is not clear to me that records and
information secured in the course of a legislative investigation would qualify as material
"compiled for law enforcement purposes” within the meaning of the exception.

If the information compiled in the course of the committee's investigative efforts is to
enjoy protection against disclosure as a public record, it appears that the protection would
have to be provided under one or more constitutional provisions as suggested by a 1987
Opinion of the Attorney General. That opinion considered whether the file of a then-

- active Alaska Public Offices Commission investigation would be available for review by

the press. The Attorney General's office declined the press request (except as to certain
material that were made expressly available for review by statute or commission
regulation), relying on state common law precedents. With apologies for its length, set
out below is the text of the relevant portion of the opinion:

As you know, AS 09.25.110 [now AS 40.25.110], commonly
known as the "Public Records Act," provides generally that all records of
an agency of state govemment "are public records and are open to
inspection by the public under reasonable rules during regular office
hours.” A second statute, AS 09.25.120 [now AS 40.25.120], sets out
limited exceptions to the general rule of disclosure. The only exception
relevant here is for "records required to be kept confidential by a federal
law or regulation or by state law . . . ." This office has consistently
concluded that the phrase "state law" includes state common law. 1985
Inf. Op. Att'y Gen. (Oct. 21; 366-202-84); 1985 Inf. Op. Att'y Gen.
(Sept. 24; 366-113-86); see City of Kenai v. Kenai Peninsula Newspapers,
642 P.2d 1316, 1319 (Alaska 1982); see also AS 01.10.010.

The Alaska Supreme Court has recognized a common law
exemption from disclosure where a demonstrable need for confidentiality
ountweighs the public's proprietary interest in public records and its interest
in knowing what government officials are doing. Kena! Peninsula
Newspapers, 642 P.2d at 1319. In our view, there are at least three
demonstrable public and private interests which, at least in the aggregate,
outweigh the public's right to have access to APOC's active investigation
files.

§ &
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First, numerous courts have recognized that the agency and the
public have an interest in preserving the integrity and effectiveness of law
enforcements investigations, and that that interest may be jeopardized by
the release of active investigative files. State ex rel. City of Bartow v.
Public Employees Relations Commission, 341 So. 2d 1000 (Fla. Ct. App.
1976); Stone v. Consolidated Publishing Company, 404 So0.2d 678 (Ala.
1981); Church of Scientology v. City of Phoenix Police Department, 594
P.2d 1034 (Anz. 1979); Grodjesk v. Faghani, 487 A.2d 759 (N.J. App.
Div. 1985). Release of active investigation files creates the possibility that
the subject of the investigation will interfere with the investigation by,
among other things, destroying documents or discouraging witnesses from
cooperating with the agency. Public Employees Relations Commission,
341 So. 2d 1000. In the agency's experience, witnesses contacted in the
course of an active investigation are often reluctant to provide sworn
testimony or agree to "go public" with their information unless they are
satisfied that independent investigation by the agency tends to substantiate
their testimony. Such witnesses would be more reluctant to provide
information to the APOC if their information is immediately subject to
public scrutiny. See People ex rel. Better Broadcasting Council, Inc. v.
Keane, 309 N.E.2d 362, 364 (1. 1973); Lopez v. Fitzgerald, 390 N.E.2d
835 (111 1979).

Second, the investigatory information you seek has not yet been
subject to full administrative evaluation, and no decision has yet been
made whether there is substantial evidence indicating that any laws have
been violated. Release of such unevaluated information to the public may
unfairly impair the reputation of the subjects of the investigation, and may
come perilously close to violating their due process rights guaranteed by
the state and federal constitutions. ZLopez v. Fitzgerald, 390 N.E.2d at
840-41. The courts have recognized that "the public good is not served by
disclosures which undermine the sense of security for individual rights."
Lopez v. Fitzgerald, 390 N.E.2d at 840 (citing with approval Craemer v.
Superior Court, 265 Cal, App. 2d 216, 222, 71 Cal. Rptr. 193, 199 (Cal.
1968)).

Third, we believe that Alaska's constitutional right to privacy
requires APOC to use extreme caution in disclosing umverified or
unevaluated charges or materials obtained by the agency in the course of
an investigation. Lopez v. Fitzgerald, 390 N.E.2d at 840, see Falcon v.
Alaska Public Offices Commission, 570 P.2d 469 (Alaska 1977); Messerli
v. State, 626 P.2d 81 (Alaska 1980). The persons whose privacy rights are
at stake can waive the right. In this case, the subjects of the investigation
have declined to do so.
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In reaching the conclusion that the public and private interests in
nondisclosure of these investigative files outweigh the public's interest in
disclosure, we are influenced by the fact that, under 2 AAC 50,460(d),
investigation reports will be prepared by the APOC staff upon conclusion
of the investigations. Investigation reports are generally made available to
the public, and are always provided to the persons whose complaints
triggered an investigation. Because an investigation report will be
produced in due course, we believe the public's interest in early disclosure
of the -information is not great. See Public Employees Relation
Commission, 341 So. 2d 1000,

1987-1 Op. (Inf) Atty. Gen. Alas. 291, Apnl 30, 1987, at 2 - 6 (notes omitted).
Although the Council-initiated investigation may not properly be characterized as one
made for "law enforcement purposes,” nonetheless the principles identified and discussed
in the preceding opinion as warranting confidential treatment of an active investigation --
most significantly, considerations bearing on the release of "unevaluated information" as
bearing on the due process rights of the investigation's subjects -- would appear to apply
equally to the matter that the Council has under consideration. Significantly for your

purposes, as with the outcome of the APOC investigation noted in the quoted portion of -

the opinion, the Council's contract with Mr, Branchflower anticipates completion of an
investigative report and contemplates eventual release of the report in a form that may be
disclosed to the public,

JBC:med

08-370.med




PRESS
RELEASES




Login
[English Other NewsBank Products

America’s Newspapers

iSearch History Saved Articles Saved Searches Email Alerts Email Lists %

Search Results for colberg in Author/Byline:
Alaska Newspapers

Edit Search | New Search Did you mean: colbert

[ Show Help]

Back To Restits Previous Article 1 of 1 Next Save this Article
< 0 Saved Articles

Daily News editorial distorted Troopergate inquiry's facts - ® this article

COMPASS: Other points of view
Anchorage Daily News (AK) - Friday; October 24, 2008 Email
Author: TALIS J. COLBERG; Commentary

Puint

The “Bottomn Line" of the October 20 Daily News editorial was that Alaskans do not need .
an elected attorney general. That conclusion may bé correct, but along the way the Citations only
editorial also found "plenty of reasons to criticize" me. Those reasons are not supported
by the facts.

First, the editorial inappropriately suggests that the Departmert of Law may have
tampered with witnesses by conducting an inquiry before Stephen Branchflower began his
legislative investigation in the matter known as Troopergate. The facts show otherwise.

Quick Links
. . n et . . . i !!x .
When Mr. Branchflower interviewed me as part of the Legislature’s investigation, he said ggf;g;gsmnltr';‘]
- that the department's inquiry "resulted in material that (was) very helpful to (him) in doing Find more articles from page BY
(his) job," that it was "very much appreciated,” and that "without (my) willingness to share Find more from section "Nafion

that evidence ...the ultimate production of (his) report would have been delayed.” Waorld"
Find all arficles from Oclober 24
2008

Secord, the Depariment of Law did not hire a private lawyer to represernt Governor Palin
because of any perceived conflict of interest on my part. We did so because | was
concerned that having state attorneys represent Governor Palin in the investigation would
hamper the department's ability to effectively perform its other statutory duties.

By statute, the attorney general's duties include serving as legal adviser to state officers,
represerting the state in litigation, prosecuting viotations of state law, and administering
state legal services. Normally the attorney general gives legal advice both to the governor
and to other state departments, including the Department of Public Safsty. But the point of
the Legislature's investigation was to consider whether Governor Palin used her pubfic
office for a personal purpose. Without separate counsel to represent the governor, the
department's effectiveness as legal counse! to both the governor and other state agencies
might have been impaired.

To address those concerns, the department hired Mr. Van Flein to represent the governor
and other members of her office, expressly limiting the represertation to their official
actions. The department remained involved in the legislative investigation because its
attorneys continued to represent employees of other state agencies,

Mr. Van Flein later expanded his representation to Governor Palin in her personal capacity
and to Todd Palin. That work was never covered by his contract with the state. But
because Mr. Van Flein assumed these new responsibifities, he decided that he could no
longer represent other members of the governot's office, so the department resumed
representation of those employees.

- The editorial incorrectly asserts that | said at a press conference that Mr. Van Flein was
( no longer a state contractor. In fact, | confirmed at the press conference that Mr. Van
e Flein was still under contract to represent Governor Palin in her official capacity. | have

never stated otherwise, (Editor's note: A correction on this point appeared Thursday on

14126 9 _ 1/23/2009 1:19 PM
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suggests that the department dé aye 1N eha enging the subpoenas in fact the department
fited the lawstit just two days after service was completed.

Finally, the court in that case did not, as the ediforial suggests, decide that the
subpoenaed employees had no grounds for challenging the subpoenas' validity. instead,
the court declined to address that issue, concluding that the challenges must be resolved
by the Legislature, not a court.

Bottom Line: The Daily News editorial was based on a distorted view of what actually
happened.

Talis J. Colberg is attorney general of the State of Alaska.
Caption: Photo 1: 24edit_Talis J Colberg_102408.jpg

Edition: Final

Section: Nation World

Page: B7

Record Number: 1807931010/24/08
Copyright (c) 2008, Anchorage Daily News

To bookmark this article, right-click on the link below, and copy the link location:
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Legislative subpoenas go unanswered

CONTROVERSY: Seven Palin aides follow attorney general's advice and refuse to be
interviewed.

With state officials again defying legistative subpoenas in the investigation of whether Gov. Sarah
Palin abused her power, the war between state lawmakers and Alaska's attorney general is
escalating.

The governor's chief of staff, Mike Nizich, and six other Palin aides didn't show up Friday to honor
subpoenas ordering them to testify in front of the Senate Judiciary Committee. The committee
chairman, Anchorage Democratic Sen. Hollis French, said they could be found in contempt when
the full Legislature convenes in January, a finding that carries potential jail time.

Alaska Attorney General Talis Colberg, a Palin appointee, filed a lawsuit late Thursday asking the
courts to declare the subpoenas invalid so the state employees would not be punished for ignoring
them.

6 @5lbergEsaidshisiofficeshasitoldtheremployess they hadiSleHG CEREIAS GEaRIEETISIAB S
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Fairbanks Republican Rep. Jay Ramras, chair of the House Judiciary Committee, charged "there is
likely very irresponsible behavior coming from the attorney general.”

Anchorage Democratic Sen. Bill Wielechowksi, a lawyer who is on the Judiciary Committee, said he
is not impressed, either.

"I just can't imagine any attorney advising a client that a subpoena is voluntary," he said.

Colberg's lawsuit argues that the Judiciary Committee did not have the authority to issue the
subpoenas, a claim contested by the legisiators. Colberg on Friday asked the lawmakers to
suspend their subpoenas until the court makes its ruling -- a process that could run well beyond
the Nov. 4 election where Palin is on the Republican ticket for vice president. French refused,
saying the attorney general didn’t even ask the court for a quick ruling and "has put its lawsuit on
a slow track.”

Colberg said he didn't ask for a quick ruling on his lawsuit because it's the Legistature that has
imposed a deadline for the investigation to be completed. The lawmakers can ask for an expedited
ruling if they want, he said. :

- "If there is urgency, let it be on the other party to explain why this would be on par with, for
( example a child in need of aid or somebody in danger," he said.

GROWING CRITICISM

1pfh7 | 1/23/2009 12:46 PM
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Steve Branchflower, the investigator hired by the Legislative council, is supposed to give his
report on the investigation Oct. 10. At issue is whether Palin dismissed public safety commissioner
Walt Monegan because he wouldn't fire a state trooper who went through an ugly divorce with her
sister. The bipartisan Legislative Council passed a resolution that directs Branchflower "to
investigate the circumstances and events surrounding the termination of former Public Safety
Commissioner Monegan, and potentiai abuses of power and/or improper actions by members of
the executive branch.”

Palin initially said she'd cooperate with the investigation -- then changed course after her
nomination as vice president, saying the Legislature's investigation was politicized. Palin said the
state personnel board, not the Legislature, has jurisdiction and she'd cooperate with its
investigation.

That one is out of public view and may not be done before the election.

Colberg is coming under growing fire from legislators and other critics for how he's handled the
battte between Alaska's legislative and executive branches. One of the stated aims of a planned
"Hold Palin Accountable" protest to be held in Anchorage today is to demand the attorney
general's resignation.

"There's talk of the AG, should he be disbarred and could he be disbarred, Ijuét don't khow," said
Kenai Republican Rep. Mike Chenault.

North Pole Republican Sen. Gene Therriault -- who sides with Palin in the investigation -- told
reporters that "it's my understanding somebody has lodged a complaint” against Colberg.
Therriault had no confirmation. Such a complaint likely would be filed with the Alaska Bar
Association, but those are confidential.

"I haven't been informed on (a complaint) yet," Colberg said. "But given the number of references
to that type of thing I guess that's possible.”

'GOOD LEGAL GROUND'

Colberg has defenders in the state Legislature, including North Pole Republican Rep. John Coghill,
who said he believes the legislative investigation is tainted by politics and should be delayed until
after the election.

“T think they have some good legal ground, I think the Legisiature dangerously went beyond its.
authority," he said.

Anchorage talk radio has carped on Colberg for going on vacation last week as the controversy
raged. Colberg said September is ordinarily a good time for a cabinet member to travel, and the
Legislature is not in session.

Colberg said he obviously had no idea when he planned the trip that there would be an
investigation or that Palin would be nominated for vice president.

"So in June, I had made arrangements to go on a personal vacation to the four states that I had
never been to, focusing on Kansas. And I had made this arrangement with my college roermmate
of 30 years ago and we had talked about this for about three decades. ... So my trip for one week
did occur and I did see all 50 states and 1 enjoyed the state of Kansas. It's a very nice place, at
this time of year especially so," he said.

Colberg said he actually spent most of the trip on the phone dealing with what's become known as
the Troopergate investigation.

1/23/2009 12:46 PM




Colberg said the Legislature's investigation is politicized. He said he's trying to insert some
objectivity into the process by taking the subpoenas to court so a judge can sort it out.

WHO IS PAYING THE BILLS?

Colberg said an example showing how the investigation is flawed was lawmakers choosing not to
subpoena former Palin chief of staff Mike Tibbles, now managing U.S. Sen. Ted Stevens' campaign
for re-election.

"(Tibbles is) a key witness by any measure, and they said we won't subpoena you and the
explanation that is given is -- "there is no political will.' Now what does that say about the
process?"’ Colberg said.

The legislators also didn't subpoena Palin, saying they wanted to "de-escalate” the standoff with
the governor. They did subpoena Palin's husband, Todd.

Todd Palin and two others refused last week to hanor the Legislature's subpoenas.

Sarah and Todd Palin are both represented in the Troopergate investigation by an Anchorage
attorney, Thomas Van Flein. There's some dispute over just whom Van Flein is working for.
Colberq said Friday that Van Flein is on contract with the state to represent the governor,
although the state has nothing to do with his representation of Todd.

But Van Flein, who has been getting advice from a lawyer working on the McCain-Palin campaign,
insists he canceled the state contract on Sept. 12.

_ Colberg said he does not think Van Flein has received any money from the state. Palin's

= gubernatorial spockesman Bill McAllister said that's his understanding as well. Van Flein said the
state is not paying his fees and that the Palins are responsible. But he wouldn't say whether they
were paying directly, or if the money is coming from the McCain campaign or some other source.

Find Sean Cockerham online at adn.com/contact/scockerham or call him at 257-4344. Daily News
reporter Tom Kizzia contributed to this story.

Copyright © FriJan 23 2009 12:456:07 GMT-0900 (Alaskan Standard Time}1900 The Anchorage Daily News
{www.adn.com)
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‘Subpoenaed Palin aides could be found in contempt

BY SEAN COCKERHAM
scockerham@adn.com

(09/26/08 21:14:05)

; With state officials again defying legislative subpoenas in the investigation of whether Gov, Sarah
i Palin abused her power, the war between state lawmakers and Alaska's attorney general is

: escalating.The governor's chief of staff, Mike Nizich, and six other Palin aides didn't show up

. Friday to honor subpoenas ordering them to testify in front of the Senate Judiciary Committee.

! The committee chairman, Anchorage Democratic Sen. Hollis French, said they could be found in
contempt when the full Legislature convenes in January, a finding that carries potential jail time.

. Alaska Attorney General Talis Colberg, a Palin appointee, filed a lawsuit late Thursday asking the
courts to declare the subpoenas invalid so the state employees would not be punished for ignoring
them. '

sobeyztherlegislativess

Fairbanks Republican Rep. Jay Ramras, chair of the House Judiciary Committee, charged "there is
likely very irresponsible behavior coming from the attorney general.," Anchorage Democratic Sen.
Bill Wielechowksi, a lawyer who is on the Judiciary Committee, said he is not impressed, either.

"I just can't imagine any attorney advising a client that a subpoena is voluntary," he said.

Colberg's lawsuit argues that the Judiciary Committee did not have the authority to issue the
subpoenas, a claim contested by the legislators. Colberg Friday asked the lawmakers to suspend
their subpoenas until the court makes its ruling - a process that could run well beyond the Nov. 4
election where Palin is on the Republican ticket for vice president. French refused, saying the
attornéy general didn't even ask the court for a quick ruling and "has put its lawsuit on a slow
track."

Colberg said he didn't ask for a quick ruling on his lawsuit because it's the Legislature that has
imposed a deadline for the investigation to be completed. The lawmakers could ask for an
expedited ruling if they want, he said,

"If there is urgency, let it be on the other party to explain why this would be on par with, for
example a child in need of aid or somebody in danger,” he said.

GROWING CRITICISM

- Steve Branchflower, the investigator hired by the Legislative council, is supposed to give his
q . report on the investigation Oct. 10. At issue is whether Palin dismissed public safety commissioner
Walt Monegan because he wouldn't fire a state trooper who went through an ugly divorce with her
sister. The bipartisan Legislative Council passed a resolution that directs Branchflower "to
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investigate the circumstances and events surrounding the termination of former Public Safety
Commissioner Monegan, and potential abuses of power and/or improper actions by members of
%_ the executive branch."”

Palin initially said she'd cooperate with the investigation - then changed course after her
nomination as vice president, saying the Legislature's investigation had been politicized. Palin said
the state personnel board, not the Legislature, has jurisdiction and she'd cooperate with its
investigation.

That one is out of public view and may not be done before the election.

Colberg is coming under growing fire from legislators and other critics for how he's handled the
battle between Alaska's legislative and executive branches. One of the stated aims of a planned
"Hold Palin Accountable" protest to be held in Anchorage today is to demand the attorney
general's resignation.

"There's talk of the AG, should he be disbarred and could he be disbarred, I just don't know,” said
Kenai Republican Rep. Mike Chenault.

North Pole Republican Sen. Gene Therriault - who sides with Palin in the investigation - toid
reporters that "it's my understanding somebody has lodged a complaint” against Colberg.
Therriault had no confirmation. Such a complaint likely would be filed with the Alaska Bar
Association, but those are confidential.

"I haven't been informed on (a complaint) yet," Colberg said. "But given the number of references
to that type of thing I guess that's possible.”

6 'GOOD LEGAL GROUND'

Colberg has defenders in the state Legislature, including North Pole state Rep. John Coghill, who
said he believes the legislative investigation is tainted by politics and should be delayed until after
the election.

"I think they have some good [egal ground, 1 think the Legislature dangerously went beyond its
authority," he said.

Anchorage talk radio has carped on Colberg for going on vacation last week as the controversy
raged. Colberg said September is normally a good time for a cabinet member to travel, and the
Legislature is not in session.

Colberg said he obviously had no idea when he planned the trip that there would be an
investigation or that Palin would be nominated for vice president.

"Sgo in Jung, | had made arrangements to go on a personal vacation to the four states that [ had
never been to, focusing on Kansas. And I had made this arrangement with my college roommate
of 30 years ago and we had talked about this for about three decades. ... So my trip for one week
did occur and I did see all 50 states and I enjoyed the state of Kansas. It's a very nice place, at
this time of year, especially so," he said.

Colberg said he actually spent most of the trip on the phone dealing with what's become known as
the Troopergate investigation.

Q'(’ Colberg said the Legislature's investigation is politicized. He said he's trying to insert some
. objectivity into the process by taking the subpoenas to court so a judge can sort it out.

WHO IS PAYING THE BILLS?
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Colberg said an example showing how the Legislature's investigation is flawed was lawmakers
choosing not to subpoena former Palin chief of staff Mike Tibbles, who is now managing U.S. Sen.
%__. Ted Stevens' campaign for re-election.

"(Tibbles is) a key witness by any measure, and they said we won't subpoena you and the
explanation that is given is - 'there is no political will.' Now what does that say about the process?"
Colberg said.

The legislators also didn't subpoena Palin, saying they wanted to "de-escalate" the standoff with
the governor. They did subpoena Palin's husband, Todd.

Todd Palin and two others refused last week to honor the Legislature's subpoenas.

Sarah and Todd Palin are both represented in the Troopergate investigation by an Anchorage
attorney, Thomas Van Flein, There's some dispute over just whom Van Flein is working for.
Colberg said Friday that Van Flein is on contract with the state to represent the governor,
although the state has nothing to do with his representation of Todd.

But Van Flein, who has been getting advice from a lawyer working on the McCaln Palin campaign,
insists he canceled the state contract on Sept. 12.

Colberg said he does not think Van Flein has received any money from the state. Palin's

gubernatorial spokesman, Bill McAllister, said that's his understanding as well. Van Flein said the
state is not paying his fees and that the Palins are responsible, But he wouldn't say whether they
were paying directly, or if the money is corming from the McCain campaign or some other source.

Find Sean Cockerham online at adn.com/contact/scockerham or call him at 257-4344. Daily News
6- reporter Tom Kizzia contributed to this story.
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McCain-Palin campaign accused of co-opting department of law

by Jason Moore
Wednesday, Sept. 17, 2008

ANCHORAGE, Alaska-- The battle over subpoenas issued
to Palin administration officials raged on Wednesday, with
accusations that the John McCain-Sarah Palin campaign
has co-opted the state Department of Law.

&
Attorney General Talis Colberg says ~ There was reaction from the head of the Legislative
state workers will not comply with : -
subpoenas in the Legislature's Council, a day after Attorney General Talis F:olberg
investigation. (Scott Jensen/KTUU-TV)  announced state workers will not comply with subpoenas

in the Legislature's investigation.

Legislative Councii Chair Sen. Kim Elton accused the
attorney general of breaking his word on a deal the
attorney general proposed. And Colberg’s rejection of the
subpoenas is prompting allegations that the McCain-Palin
campaign has taken over the state's Department of Law.

Days before investigator Steve Branchflower appeared
The attorney general made an offer to  hafore lawmakers seeking subpoenas in his probe into the
Sen. Kim Elten to protect state workers . L.
from criminal prosecution. (Seott ~ governor's firing of Walt Monegan, the attorney general
Jensen/KTUU-TV) made an offer to Elton to protect state workers from

criminal prosecution if they had looked at personnel files.

Senior Assistant Attorney General Mike Barnhill wrote to
Elton on Sept. 9, saying, "If the legislative council will
acknowledge in writing its agreement with the department
of law's interpretation, the department of law will drop its
objections and the depositions may proceed without
subpoenas.”

After the hearing with Branchflower, . .
o it et aa the Depennowe’s. Then after the hearing with Branchflower, Elton wrote back

Law agreeing. (Scott Jensen/KTUU-TV) to the Department of Law agreeing.

I stipulate in my role as a chair of the Leaqislative Council
and on behalf of the council that your interpretation of the
law is correct,” Elton wrote.

Elton thought he had a deal until Tuesday night when
Colberg announced state workers will not testify. Colberg
did not cite any legal reason for ignoring the subpoenas.

Elton now accuses Colberg of . .
- compromising the investigaﬁ;?, ofthe AnNd after the announcement, officials said Colberg hopped
7 firing of Walt Monegan. (5cott on a plane to Kansas for a vacation.
Jensen/KTUU-TV)

4777 http://www .ktuu.com/global/story.asp?s=9030139&ClientType=Printable 9/18/2008
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"It appears that the department is in complete disarray,” said Sen. Bill Wielechowski.
"It appears that the McCain campaign is co-opting our Department of Law and basically
calling the shots and I think that's pretty clear from some of the actions we've seen
over the past couple of days.”

In a letter to Colberg Wednesday from Elton, Elton accuses Colberg of compromising
the investigation.

*In four paragraphs, you've broken a deal that was accepted by your office and
received by Mr.Branchflower after the Senate Judiciary Committee issued subpoenas,”
Elton writes. "Further your brand new position eviscerates weeks of comments on the
record by several parties, including the governor.”

The governor's office issued an additional statement Wednesday evening that said "the
department of law remains separate and will continue to remain separate from the
presidential /vice presidential campaign.”

The House and Senate Judiciary committees are scheduled to meet Friday to discuss
the status of the investigation.

Contact Jason Moore at jmoore@ktuu.com

& WorldNow
All content @ Copyright 2000 - 2008 WerldNow and KTUU. All Rights Reserved.
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Opportunities, Contact Us and Public Filings.

9/18/2008



| | Jw‘— ‘

J\ FRINTER. FRIEWDOLY FORMAT N .'
Elye New Bork Emes \.,C F 3 o e i

nytimes.com

September 17, 2008

Lawsuit Is Filed to Halt Alaska Dismissal Inquiry

By SERGE F. KOVALESKI and J§ BECKER

ANCHORAGE — Five Republican state lawmakers on Tuesday filed a lawsuit seeking to halt an inquiry into
Gov. Sarah Palin’s dismissal of her public safety commissioner, arguing that the Legislature has exceeded its
authority by conducting a “McCarthyistic investigation.”

The lawsuit, filed in the state’s Superior Court, comes as the MeCain-Palin campaign has escalated its
involvement in the bipartisan inquiry, providing Ms. Palin’s lawyer with help and mounting a public relations
offensive. |

The legal action marks the most aggressive challenge yet to the two-month-old investigation, which Ms. Palin
initially said she would cooperate with.

The campaign said Tuesday that it had no involvement in the decision to file the lawsuit.

The lawmakers are being represented by a local lawyer, Kevin G. Clarkson, and the Liberty Legal Institute,
which is based in Texas and has a history of taking up conservative causes.

Hiram Sasser, director of litigation for the institute, said he had not spoken with anyone at the McCain
campaign, but was contacted by Mr. Clarkson, who sought him out because of his constitutional expertise.
Mr. Sasser’s co-counsel in the case is Kelly J. Shackelford, who founded the institute. He told reporters at the
Republican convention that Mr. McCain’s selection of Ms. Palin “resurrected” the party’s social conservative
base.

The lawsuit, consisting of 26 pages, was filed against two Democrats, State Senator Hollis French, who is
overseeing the investigation, and Senator Kim Elton, who is the chairman of the Legislative Council, which
voted on July 28 to open the inquiry; and Stephen E. Branchflower, the independent investigator, a former
Anchorage prosecutor who now lives in South Carolina.

aney Pt o . [N W ——

The plaintiffs said they hoped to persuade the Legislative Council, a bipariisan body of House and Senate
members who can convene to make decisions when the Legislature is not in session, to drop the inquiry by
naming it in the lawsuit.

At the heart of the lawsuit is the argument that the inquiry exceeds the Legislature’s constitutional power and
that the process has been handled in a politically biased fashion intended to besmirch Ms. Palin’s reputation
and affect the outcome of the November elections.

“The defendants are conducting a “McCarthyistic’ investigation in an unlawful” and “partial and partisan
political manner,” the lawsuit said.

4779 http://www.nytimes.com/2008/09/17/us/politics/1 7trooper.html?_r=2&adxnnl=1&oref=slo... 9/17/2008
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The ethics case has its roots in Ms. Palin’s decision this summer to dismiss Alaska’s public safety
commissioner, Walt Monegan, who contends that he was dismissed for refusing to fire Ms. Palin’s former
brother-in-law, Mike Wooten, a state trooper.

Ms. Palin has denied that, saying his dismissal stemmed from his “insubordination” over budget matters.

Tuesday’s lawsuit contends that the investigators have a “predisposition to make findings against Governor
Palin” and are manipulating the timing of the inquiry “so as to affect the outcome of elections” by not
agreeing to release the report after Nov. 4. Lawmakers have said the report would be completed by Oct. 10 to
give both sides ample time to respond. “There is no nonpartisan reason that” the investigation “needs to be
completed prior to the election on Nov. 4, 2008,” the lawsuit said.

The lawsuit singles out Mr. French and Mr. Elton, pointing out that Mr. Elton gave $2,000 to the Obama
campaign and citing comments in which Mr. French cailed Mr. McCain’s selection of Ms. Palin a “bad
choice.” It also accuses Mr. Branchflower of having a conflict of interest because his wife once worked under
Mr. Monegan. Mr. Elton said in a written statement that while the lawsuit is a distraction, the investigation
would continue.

Among the five lawmakers who filed the suit was Representative Wes Keller, an elder in Ms. Palin’s church
whom she appointed to his seat.

The reaction among their Republican colleagues was mixed. The House Speaker, John Harris, asked the
Legislative Council to convene a meeting within the week to discuss the status of the investigation. “What
started as a bipartisan and impartial effort is becoming overshadowed by public comments from individuals
at both ends of the political spectrum,” Mr. Harris said in a letter to Mr. Elion.

State Senate President Lyda Green, a Republican who has frequently clashed with Ms. Palin over policy, said
the lawmakers who filed it were all “step-by-step followers” of Ms. Palin.

“The McCain campaign is the one that has made this partisan,” Ms. Green said. “This was 100 percent
bipartisan effort on the part of the Legislature to ask questions that deserve to be answered.”

The attorney general told lawmakers Tuesday that members of Ms. Palin’s administration who had been
subpoened would not cooperate with the investigation.

Ms. Palin’s lawyer has sought to move the investigation to the state Personnel Board, whose members are
appointed by the governor for four-year terms. But on Tuesday, Ed O’Callaghan, a former senior Justice
Department official advising the campaign and Ms. Palin’s lawyer, said that even if Ms. Palin succeeds she
had not yet decided if she would testify.

A person briefed on the campaign activities in Anchorage also said outside lawyers in coordination with the
campaign had volunteered legal advice to Ms. Palin’s lawyer. One volunteer is currently in Anchorage, and
one or two others have been here to plot legal strategy over the past few weeks, the source said. Taylor
Griffin, a campaign spokesman, declined to identify the lawyers by name.

http://www.nytimes.com/2008/09/17/us/politics/1 7trooper.btml? r=2&adxnnl=1&oref=slo... 9/17/2008



«  Ahandful of Alaskans, several of them prominent Republican donors, sought to have the investigation

% thrown out.
- Michael Powell contributed reporting.

Copyright 2008 The New York Times Company
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SENATOR KM ELTON

Senator Elton Responds to Lawsuit
For Immediate Release: Septeniber 16, 2008

(JUNEAU) - The Judiciary, the third branch of government, is now part of the drama
surrounding the Legislative Council’s investigation into “the circumstances and events
surrounding the termination of former Public Safety Commissioner Monegan and

potential abuses of power and/or improper actions by members of the executive branch.”

Five legislators now are asking the courts to stop an inve‘Stigaﬁoh unaniﬁldﬁély endorsed -

by the Legislative Couricil séveral weeks before Gov. Sarah Palin was el'evat.ed to the
Republican national ticket as a vice presidential nominee.

The suit filed in the Superior Court of the State of Alaska seeks “declaratory and
injunctive relief in the investigation,” according to the attorney hired by Reps: Wes
Kc¢ller, Mike Kelly, and Bob Lynn along with Sens. Tom Wagoner and Fred Dyson. -
Named in the suit in addition to the Council were: Sens. Kim Elton, chair of the Council;
Hollis French, project director for the investigation; and Steven Branchflower, the
investigator hired by the Council.

“While the suit is a distraction,” Sen. Elton said today, “I’m comfortable with the notion
that the court will review the substance of the suit and find the Council acted properly
and that the decisions made during the course of the investigation so far are appropriate
and well within the mandate of tht:: Council.” He added the investigation will continue

pending a ruling from the court.

ATASKA SENATE

4782

STATE CAPITOL » JUNEAU, ALASKA 99801-1182 = (907) 465-4947 « FAX (907) 465-2108
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“The silver lining in this action initiated by the five lawmakers,” Elton said, “is that some
of that debate now has been kicked to the judicial branch which, unlike the legislature
and fhe govembr’s office, is more insulated from the red-hot passion of presidential
politics.”

Elton noted an attorney will be hired to represent the named parties in the suit though a

decision on who that attorney will be has not yet been made.



*~

News

- .. {HE WALLSTREET JOURMAL. ~ ®

A3 of Thursday, Septernber 11. 2008

More IlEn:e- Symhots: of Mevworo s SEARCH 5
User Narme: [ Passwerd:
¥ Remamber Me LogIn¥

Forgot your uSamame & passwory? ke

Earily Homa Page  Custhoar 3308

Today's Newspaper

My Online Journal Multimedia & Online Extras

OTHER FREE CONTENT
FROM THE WALL STREET
JOURNAL

EDITORS' PICKS

The Cther WTC Builder
GOP Youth Vota?

‘Here t Am*

Driving Hope for Chrysler
The New Card On Campus
Personal Technholagy
MORE ERITORS' PICKS

BLOGS

Maost Popuiar Posts

1. Obama Puts Different Twist
an Lipstick

2. WEJMNBC News Poll: Palin
Boosts McCain's Ticket

3, Mean Street, Why Lehman
Brothers Doesn't Matier
Anymore

4, Live-Blogging the Lehman
Conferenca Call

SEE ALL BLOGS

MORE FREE CONTENT
»» Persona! Journal

=» Personat Finance

=» Leisure

»» Markets Data Center
= Video

= Blogs

»» Forums

s» Interactives

»» Autos

»» CareerJournal

« Real Estate

»» SmaHl Business

»» OpinionJoumal

=2 MarketWatch

»» AlIThingsDigital

47 g 4http://online.wsj.com/article/SB122109403841221751 html?mod=hpp_us_whats_news

Ethics Adviser Warned Palin
About Trooper Issue

Letter Described
Sitaation as 'Grave.”
Called for Apolegy

By JIM CARLTON
Nepreniher 11, 2k; Puge 1K

ANCHORAGE, Alaska -- An informal adviser who has counseled Gov.
Sarah Palin on ethics issues urged her in July to apologize for her
handling of the dismissal of the state's public safety commissioner and
warned that the matter could snowball into a bigger scandal.

He also said, in a letter
reviewed by The Wall Sireet
Journal, that she should fire
any aides who had raised
concerns with the chief over a
state trooper who was
involved in a bitter divorce
with the governor's sister.

In the letter, written before
Sen. John McCain picked the
Alaska govenor as his
running mate, former U.S,
Attorney Wevley Shea warned Gov. Palin that "the situation is now
grave" and recommended that she and her husband, Todd Palin,
apologize for "overreaching or perceived overreaching” for using her
position to try to get Troopet Mike Wooten fired from the force.

Asgociated Press
Alaska State Trooper Mike Wooten {right} answers
questions about the “Troopergate’ investigation on
Tussday.

Mr. Shea was acting on his own in writing the letter, with no officiat
capacity. In Jate 2006, Gov. Palin asked him to co-write an ethics report
for Gov. Palin with then-House Democratic leader Ethan Berkowitz that
recotnmended new financial-disclosure rules for elected and appointed
officials in the statehouse. That report served as a key document for the
ethics bill she later signed into law.

| MORE " " After his initial letter in July,
! Read the letters from Wevley Shea to Gov. Palin ‘Mr‘ Shea followed up with 3
{ and her aides. another letter, dated Aug, 4, in

-

- which he told Gov. Palin that

she probably couldn't legally
shun a [cgislative investigation into the firing of Public Safety
Commissioner Walt Monegan,

Gov. Palin has taken the opposite tack, hiring a private attomey to advise
in a malicr ihat has become known as "Troopergate.” Seven Palin
administration employees have refused to meet with the independent
investigator, The McCain-Palin campaign has argued that the stale
legislature has no right to look into the matter. Palin spokesmen say the
state personnel board is the appropriate investigative body, setting up a
showdown between the state's legislative and executive branches.

The McCain-Palin campaign
referred comment on the
letters to the governor's office,
which confirmed receipt of
them. "While we can't always
act on every idea, Gov. Palin
thanks Mr. Shea for his
counsel," Sharon Leighow, the
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i governor's deputy press
PR secretary, said in a statement.

Members of the House and
Judiciary committees
overseeing the probe — which
lawmakers want wrapped up
by early October - meet
Friday to consider issuing
subpoenas to the governor's & E—
staff. Alaska Gov. Sarah Pafin In Juneau, Ataska, on Sept
5. 2007.
Mr. Shea, in his Aug. 4 letter, warned Gov, Palin against taking her current approach. "My feeling is this is not a personnel
matter. It doesn't have anything to do with the governing of the state of Alaska" he said in an interview this week.

. ‘ The governor has denied any wrongdoing in the matter and said the commissioner was removed over an unrelated budget
i : dispute, After bipartisan committees of the state legislature in late July approved $100,000 to hire an independent
: ! investigator to see if any laws were broken, Gov. Palin pledged the full cooperation of herself and her staff.

Write to Jim Carlton at jim.carltondwsj.com
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Palin May Move to Block Subpoenas in Trooper Case Bloomberg.com

Timothy J. Burger and Tony Hopfinger
Thu Sep 11, 12202 PMET

Sept. 11 (Bloomberg) -- A top law enforcement official in Alaska Governor Sarah Palin's administration is considering steps to
block a legislative probe inlo allegations she improperly fired the state's No. 1 police official.

The legislature's report on the conduct of Republican vice presidential nominee Palin may be released next monih, just weeks
before the presidential election. '

Senior Assistant Attorney General Michael Bamhill, in a letter to Alaska lawmakers, questioned whether the investigation is
biased and threatened to try to quash subpoenas for seven Palin administration officials who have refused to be interviewed in
the probe. Legislative leaders meet tomorrow to consider issuing the subpoenas.

“The eyes cf the nation have now turned upon us,” Barnhill said in the letter. “"We think there is a legitimate concern that this

investigation is no fonger being conducted in a fair manner.” The chief investigator "may have prejudged the outcome,” he
said.

Barnhill's seven-page letter said Hollis French, a Democratic senator, has publicly commented that Palin or her aides may have
broken the iaw by allegedly obtaining personnel files of the fired state public safety commissioner, Walt Monegan.

Attorney General Talis Colberg, a Palin appointee, recused himself in the case. Barnhill works for Colberg.

Delaying the Probe

The Sept. 9 letter to Alaska State Senator Kim Elton, a Democrat, and other lawmakers suggests Palin's supporters are trying
to delay completion of the so-called Troopergate investigation until well past its Oct. 10 target date and the Nov. 4 election that

will decide whether Palin becomes vice president under John McCain. French didn't return calls seeking comment.

Lawmakers are reviewing whether Palin dismissed Monegan on July 11 after he resisted pressure to fire a state trooper, Mike
Wooten, who was involved in a contentious divorce from the governor's sister.

Monegan told the Anchorage Daily News that the pressure came from Palin, her husband, Todd, and some of her aides. Palin
has denied exerting any pressure on Monegan and says she dismissed Monegan to take the department in a new direction.

Barnhill said issuing subpoenas would viclate a clause in the state's constitution that protects individual reputations from
McCarthy-like smear tactics. Alaska became a state in 1959, a few years after hearings led by Wisconsin Senator Joseph
McCarthy ruined the careers of many government employees who were accused of having ties to the Communist Party.
McCarthy Hearings

Barmnhill's letter cited a reference to the McCarthy hearings from the state's constitutional convention,

The moves by Palin's attorney general's office could precipitate a “little mini constitutional crisis," Jay Ramras, a Republican
representative wha chairs the House Judiciary Committee, said in a phone interview. ”it's a shame because Alaska is going to
air its dirty laundry in front of the national public in a politically charged environment."

“We have to prevent this because it is going to diminish the reputation of Alaska,” Ramras said.

Since McCain picked Palin, seven of her aides have declined to be interviewed by an investigator hired by 1he Alaska
legistature, according to the House and Senate Judiciary committees. The committees meet tomorrow in Anchorage to decide
whether to issue subpoenas.

Reviewing Personnel Files

Barnhill said in the letter that it is legal and part of the governor's job for her and her staff to review personnel files, though such

4786 http://mews.yahoo.com/s/bloomberg/20080911/pl_bloomberg/aqz3em7nljfa&printer=1;_yl... 9/19/2008
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files could theoretically "be handled inappropriately.” He said, " At this point, the Department of Law knows of no evidence that
suggests that any Department of Administration employees violated the State Personnel Act in handling Trooper Wooten's
personnel file."

Barnhill said he may take the matter to court if lawmakers don't give written assurance that they agree with his reading of the
law -- and that the Palin administration isn't in danger of prosecution.

" The stakes for these" employees, Barnhill wrote, "are high," because if French's “apparent legal view is correct, it is
theoretically possible that these employees could be subjected to criminal prosecution and forfeiture of their jobs" if found to
have viclated the law. ‘

Barnhill also questioned the legisiative investigation on an array of other grounds, including the selection of its investigator, its
tactics, indications that it is broadening to ““new and unidentified targets," alleged prejudging of the case, and -- with the
presidential election drawing near - its timing.

“We continue to recommend that our clients cooperate with the investigation,” assuming the Legislature doesn't " completely
abrogate its responsibilities," Bamhill wrote.

" But we reserve the right to revisit whether the public interest is truly being served by the manner in which this investigation is
currently being conducted,” he wrote.

To contact the reporter on this story: Timothy J. Burger in Anchorage at thurger2@bloomberg.net ; Tony Hopfinger in
Anchorage at thopfinger @ gci.net

Copyright © 2008 Bloomberg L.P. All Rights Reserved.
Copyright © 2008 Yahoo All rights reserved.Copyright/iP Policy |Terms of Service |Help |Feedback
NOTICE: We collect personal information on this site. To leam more about how we use your information, see our» Privacy Policy
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Partisan flap

Motherhood question should never be a
campaign issue

Questions for Palin
Jail calls

State Senate Judiciary Chairman Hollis French is still "project fundamentalist issues drive conservatives

manager” for the legislature’s investigation into Gev. Palin's
Troopergage -- and there's nothing wrong with that.

A Republican attempt to remove the Anchorage Democrat from

Story tools overseeing the investigation has fizzled. Led by North Pole Rep. Jack
:?rn"‘a'l'l':';znd Coghiil, a supporter of John McCain, It was a partisan overreaction to
print ~ tomments Sen. French made about where the investigation, now being
Digg this done independently by a former prosecutor, might lead.
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Send link via AIM

M\'w.l
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The key word there is "might.”

Yes, Sen. French said things that, stripped of context, might sound like

he prejudged the outcome. Early on, he mentioned the I-word -- the

Pontsize: A [ A | A findings might lead to "impeachment.” Recently, he said the final report
. . might produce an "October surprise” In the presidentlal election.

The key word, again, is "might." He was discussing the full range of passibilities, from no

wrongdoing by the govemor to the possibility of remaval from office.

When he used the I-word -- speaking to the Watl Street Journal —- he was tatking about "a worst-
case scenarlo,” as the Journal’s July 30 story indicated. It was a statement of possible outcomes,
not a prediction.

Around the same time in July, Sen. French toid the
Daily News that accusations of wrongdoing by Gov.
Palin are "not a slam-dunk. She's got a defense." (See
our July 22 editorial.)

ADVERTISEMENT
[] Click here to find out more!

Sen. French realized from the beginnping that politics
could interfere with a responsible, objective
investigation into the case. "We need to hand this off
to someone,” Sen. French said at the time -- ang
that's what the Legislature did. All the investigative
work Is baing done by a respected former prosecutor,
Steve Branchflower,

ugreve Branchilswer i the one gatherning facts and
writing the report,” Sen, French said Monday. "And
facts are facts. I can't create them or destroy them.”

One troubling fact Is already out on the table --

because Gov. Palin herself put it there, She released the tape on which her aide Frank Bailey is
telling a trooper liestenant that "Sarah and Todd" can't figure out why her ex-brother-in-law is still
a trooper. Bailey also refers to information about the brother-in-law that may have come from
confidential personnel or workers compensation files.

When French told ABC News the Legisiature’s report on Troopergate is "likely to be damaging o
the governor's ad ministration,” he was stating the obvious. It will include Balley's phone call, which

has already been "damaging” to her administration.

Nonetheless, Sen. French could have handled the national media frenzy over Troopergate better --

http://www.adn.com/opinion/story/521259 htmi
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: as he himself admits.
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Attorney challenges Monegan firing inquiry

By LISA DEMER
ldemer@adn.com

(0S/02/08 00:33:41)

The state has hired a private lawyer to represent Gov. Sarah Palin's office in the Legislature's
investigation into the firing of former Public Safety Commissioner Walt Monegan. The lawyer
already has chailenged whether lawmakers even have authority to oversee the inquiry.

The state Department of Law hired Thomas Van Flein, an Anchorage attorney with expertise in
employment law and professional liability, because Attorney General Talis Colberg has a potential
conflict of interest and shouldn't represent the governor, Van Flein said Monday.

His work started Aug. 21. He's being paid $185 an hour, lower than his usual rate, to represent
Palin and others in the governor's office, he said. He is initially authorized to spend up to $95,000,

The state's Legislative Council, a bipartisan panei of senators and representatives, authorized the
investigation last month and approved spending of $100,000. They've hired a special counsel,

" retired state prosecutor Steve Branchflower.

The investigation concerns whether Palin or others in her administration abused their power or
improperly pressured Monegan to fire a state trooper who is Palin's ex-brother-in-law. Palin and
her father have said Trooper Mike Wooten was a "loose cannon” who made threats against them.
The investigation has received national attention since Sen. John McCain, the apparent Republican
nominee for president, chose Palin as his running mate Friday.

A four-page backgrounder on the Wooten matter put out Monday by the McCain/Palin campaltgn
says that Palin's husband, Todd, and members of her staff had made inquiries "about the
appropriate Department of Public Safety procedures for dealing with someone they considered a
dangerous person and rogue trooper."

Palin has denied pressuring Monegan. The campaign says she only recently became aware of
efforts by Todd and others.

cause Colberg has acknowledged contacting Monegan about Wooten, he's a potential witness,

Ro i

Van Flein said Monday. So an outside law firm needed to be brought in to represent the governor's
office, he said.

He said the governor's office welcomes the inquiry and will cooperate.

WHOSE JURISDICTION?

Van Flein said the investigation should be handled by the state Personnel Board, not the

-Legislature, because it's "statutorily mandated"” to handle ethics cases. The three-member

Personnel Board Is appointed by the governor.

9/19/2008
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In a letter to Branchflower, Van Flein also asked for all witness statements, documents and other
materials collected in the course of the investigation.

“No" to both requests, said state Sen, Hollis French, an Anchorage Democrat and former state
prosecutor who is project director for the legislative investigation.

The Legislature has its own power of investigation, French wrote to Van Flein on Monday.

"Governor Palin has repeatedly stated that she has nothing to hide and that she and her
administration will cooperate fully with this investigation. Is your client aware that you seem to be
challenging the Legislature's jurisdiction?" French wrote.

As to witness statements, French said he had instructed Branchflower not to provide them. Colberg
conducted a separate inquiry for the governor, and the governor can get statements from him,
French noted.

"I think you will agree that it would be highly unusual for an investigator to share information with
one of the targets of the investigation,” French wrote. "I am unaware of any precedent for such an
arrangement."”

The back-and-forth quickly escalated.

"Our concern is that Hollis French turns into Ken Starr and uses public money to pursue a political
vendetta rather than truly pursue an honest inquiry into an alleged ethics issue,” Van Flein said in
an interview.

"How does he explain the unanimous vote (to pursue the investigation) by the Republican-
dominated Legislative Council?" French shot back.

Later in the day, French added, "It's too bad the governor has stooped to hiring a name-calling
lawyer. That doesn't seem very open and transparent does it?"

WAITING FOR PALIN

Branchflower hasn't been able to set up an interview with Palin. French said the state will fly
Branchflower to wherever Palin is on the campaign trail if needed.

"Clearly the governor's new political role will make it more challenging for her to make time for this
investigation,” French wrote, But Palin needs to be interviewed sometime in September, he said.

Van Flein said the investigation is "bad timing" in the middle of a presidential campaign. He said he
couldn't guarantee her availability this month.

If witnesses aren't available, French wrote, he'll ask the Senate Judiciary Committee, which he
chairs, to issue subpoenas.

Van Flein said several people from the McCain campaign contacted him about the Wooten matter
as part of the vetting process, before Palin was announced as McCain's pick.

The lawyer said he thinks Palin will be vindicated.

"We have a governor that exercised her constitutional right to terminate a commissioner. We have
a family concerned about their safety. We have them asking what do you do with a trooper .,, who

http://www.adn.com/troopergate/v-printer/story/513137 html 9/19/2008




might pose a threat.

shady real estate deals here,” Van Flein said. "In the big picture, I think people are going to be

( "We don't have any'sex. We don't have any drugs. And there's no blue dress. Nor are there any
- disappointed that this is not a scanda!.”

Find Lisa Demer online at adn.com/contact/Idemer or call 257-4390.
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GOVERNOR PALIN CALLS FOR FORMAL REVIEW

'OF REPLACEMENT OF COMMISSIONER MONEGAN
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In 2005 and early 2006, State Trooper Mike Wooten was the subject of a court-imposed
Domestic Violence Protective Order and, as I learned in 2008, an order suspending him
from the Alaska State Troopers for violent behavior. Some of this violent behavior was
directed against my family (including my sister, who was divorced from Trooper Wooten
in 2006), and included threats against my father. Over the past several weeks, there has
been a suggestion that these events are somehow connected to my decision in 2008 to
replace Public Safety Commissioner Walt Monegan, whom I appointed to the position
after becoming Governor and after the events involving Trooper Wooten had occurred.
There is no such connection, To put these matters to rest, on Monday, September 1,
2008, I formally asked the Alaska Personnel Board to investigate the allegations that have
been made in the media about my replacement of Walt Monegan.

Concerns about Trooper Wooten's behavior were aired both by members of my family
and others before Mr. Monegan ever took office as Public Safety Commissioner. There
is absolutely nothing improper about voicing concerns about Trooper Wooten --
including threats to "bring" the governor and family members "down" -- with Mr.
Monegan or his predecessor—complaints about State Troopers are supposed to go to the
Commissioner.[1] Nor is there anything wrong with Mr, Monegan or his predecessor
receiving information about threats specifically directed at me or my family. Threats of
violence against a public official, and his or her family, fall within the responsibilities of
the Department of Public Safety. In any event, the details about Trooper Wooten's
behavior are outlined in my filing, and I will not repeat them here. Suffice it to say that
both the Anchorage Superior Court and the Department of Public Safety issued orders
and findings concluding that he had engaged in serious, violent misconduct.

711 H Street, Suite 620 + Anchorage, Alaska 99501-3454
phone + 907-272:9272 email » anch@cplawak.com fax « 907-272-9586
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Neither my decision to appoint Walt Monegan as Public Safety Commissioner in 2006
nor my decision to replace him in 2008 had anything to do with Trooper Wooten. Mr.
Monegan has publicly stated that "no one ever said fire Wooten. Not the governor. Not
Todd. Not any of the other staff." The fact of the matter is that, while I was impressed
with Mr. Monegan's abilities in many respects, he and I had differences of opinion on
budget matters that have been a priority of my administration since the beginning, and I
therefore decided to appoint a replacement commissioner and asked Mr. Monegan to take
another leadership position in the government that was better suited to his skills and less
prone to friction over budget matters. As Govemor, I have the authority to hire and fire
Public Safety Commissioners and other cabinet members and agency heads for any

reason.[2] Mr. Monegan himself recognized as much in a letter he wrote at the time of
his departure.

Last night, I initiated a proceeding before the state personnel board because that is the
agency charged by law with addressing complaints about hiring and firing matters, and
ethical issues in general, involving the Governor.[3] It is important to note that no one

K has actually filed a complaint against me, including Mr. Monegan, who would have had
- an obligation to notify the Personnel Board if he believed there had been misconduct in
connection with his replacement.[4] Nonetheless, the people of Alaska—and of the
nation—deserve to have a decision from the proper tribunal putting their minds at ease

that suggestions of misconduct that have circulated on the Intemet and in some media
outlets are not true. I therefore am waiving the confidentiality that usually covers

personnel board complaints,[5] and look forward to the personnel board's investigation
and to moving forward with the people's business.

{11 See Department of Law, FAQ: "I want to complain about . . . a state trooper. Who can help me?

Complaints - against a state trooper must be filed in writing with the Juneau Office of the

Commissioner." www.law.state.ak.us./department/fag.

[2] Under our State Constitution, Article III, Sec. 25, the "head of each principal department shall be a
single executive . ., . appointed by the govemor, subject to confirmation by a majority of the members of

- the legislature in joint session, and shall serve at the pleasure of the governor ... ." State statutory
& law is the same: "Each principal executive officer serves at the pleasure of the governor." AS

39.05.030.
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(3] AS 39.52.310(c) ("If a complaint alleges a violation of AS 39.52.110--39.52.190 by the govemor,
lieutenant governor, or the attorney general, the matter shall be referred to the personnel board."

{4] AS 39.52.210(a) ("A public employee who is involved in a matter that may result in a violation of AS
39.52.110--39.52.190" shall (1) refrain from taking any official action relating to the matter until a
determination is made under this section; and (2) immediately disclose the matter in writing to the
designated supervisor and the attorney general®).

(5] AS 39.52.340(c).

-~
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by Rebecca Palsha
Monday, Septermnber 1, 2008

Anchorage, Alaska -- While Sarah Palin heads toward her official
nomination at the Republican National Convention, she's taking

steps here at home to get legal advice on the controversy over

her firing of Public Safety Commissioner Walt Monegan.

Palin has hired an m and he has a list o '
Palin will not be represented by Attorney attarney, f demands
General Talis Colberg. (KTUU-TV)

Her attorney, Thomas Van Flein wants to know what the
investigator hired by the Legislature knows.

But Sen. Hollis French, D-Anchorage, who is the project director
for the investigation, said that's not going to happen.

It was back in August when the announcement came down.

"As a result of the inquiry by the Department of Law, I do now
Palin's new lawyer requested specal  Nave to tell Alagkans that such pressure could have been
investigator Steve Branchflower's early perceived to exist, although I have only now become aware of
findings. (Phit Walczak/KTUU-TV) it " Palin said in an August 13 statement.

Some allege the governor's staff pushed to get the governor's
former brother-in-law, Trooper Mike Wooten, fired, and that Palin
B fired Commissioner Monegan because he wouldn't terminate

By Wooten.

| Those allegations led to an investigation by the Legislature.

And, most recently, the governor hired a private attorney to

Sen. Hollis French, D-Anchorage, Is  represent her.
overseeing the investigation. (Phil
Walczak/KTUU-TV) . . .
Thomas Van Flein now represents Palin and her office.

"The governor is entitled to representation through council, and her attorney general was unable
to provide it in this case,” Van Flein said. "There's nothing unusual or surprising about that."

Van Flein said he was hired by the Department of Law because Attorney General Talis Colberg is
unable to represent Palin.

"The Department of Law had a potential conflict of interest, because Mr. Colberg, Attorney
General Colberg, made contact with Mr. Monegan about Trooper Wooten,” Van Flein said, "That
would make him a potential witness, and thus there's a potential conflict.”

But there are about 200 lawyers currently on the state pay roll that should be able to handie the
matter, French said.

-

Van Flein wrote a letter asking to see what, if anything, the Legislature's investigator, Steve

4796 http://www .ktuu.com/global/story.asp?s=8933043&ClientType=Printable
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Branchflower, had uncovered.
But Van Flein was told that Blanchflower wouldn't be sharing anything.

"I've instructed Mr. Branchflower to not comply with that request," French said. "I think it's fairly
unusual for the lawyer that's representing one of the targets of the investigation to ask to see the
evidence, so we're -- Mr. Branchflower [ don't think will be sharing evidence."

Van Flein said he was not surprised by French's response, but he is disappointed.

"It's starting to take on aspects of a secret proceeding, a political proceeding, much in the vein of
Ken Star," Van Flein said.

French has other concerns, too, he said.

“The governor said over and over she has nothing to hide, she's open and transparent, she's
willing to sit down and talk, but I'm concerned about some of the implications of the letter, about
scheduling, working it out with this person or that person, or whether we're going to get some
delays out of that,” French said.

The investigation is certainly a challenge to a vice presidential contender, with an cutcome
expected just before the presidential election.

French said he expects Branchflower's findings by Oct. 31but hopes for it to be finished sooner.

Contact Rebecca Palsha at rpalsha@ktuu.com

€9 WorldNow

All content © Copyright 2000 - 2008 WorldNow and KTUU. Ali Rights Reserved.
For more information on this site, please read our Privacy Policy, Ten
Qpportunjties, Contact {Js and llc Fidings.
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Just for the record......

On Tuesday, Governor Sarah Palin's appointed Attomey General sent a letter to
state Sen. Hollis French, the Democrat overseeing the *Troopergate®
investigation, and asked that the subpoenas that were issued last week to comple
testimeny be withdrawn.

- Biography

who is Andrew?

’ Issues Attomey General Talis Colberg also stated the empioyees would refuse to appear
Andrew's Views unless elther the full state Senate or the entire Legislature votes to compel their
testimony.
- Alaska Links
Tnks aroond Alaska According to Colberg, the employees are caught between their respect for the
Legislature and their loyalty to the governor, who initially agreed to cooperate
- Clontact with the inquiry but has increasingly opposed and has attempted to delay it since

beoming John McCain's running mate.

et in touch with Andrew

"This is an untenable position for aur clients because the governor has so strongly
stated that the subpoenas issued by your committee are of questionable validity,”
Colberg wrote.

Last week, the Senate Judiciary Committee subpoenaed 13 people. They include

10 employees of Palin's administration and three who are not: her husband, Todd
Search Palin; John Bitnay, Palin's former legistative liaison who now is chief of staff for

Republican House Speaker John Hatris; and Murlene Wilkes, a state contractor.

This is quite a change of tune for Colberg, who just a
month ago came under guestions for talking to
potential witnesses ahead of special investigator Steve
Media Branchflower,

A~

COMING SEPTEMBER 2
Both Palin and Colberg stated at the time he

was gathering evidence to hand over to Branchflower
for the investigation.

The Program w/ Andrew Halcro
M - F, 1pm to 3pm
KENI 650am Radio

Listen to a podcast of the show:
http:/ /www.650keni.com/

" Radia Clip:

However today, four weeks later, both Colberg and Palin are questioning the
valldity of the investigation.

4798 http://www.andrewhalcro.com/just_for_the record

Halero /Palin Argument on the
Eddie Burke Show (MP3 Fermat, 3
MB)

Alse on Tuesday, the McCain campaign rolled out what they're calling their "Truth
Squad®, which consists of former Palin spokesperson Meg Stapleton and a New
York lawyer named Ed O'Callahan.

During there initial press conference they claimed that Democratic State Senator

Hollis French, manipulated the witness list by leaving off the name of Palin's
fayrmar Chiaf Af Qr:.F.F M;ke ‘E‘ibb!es_

TOrMET WV OF S0

However they were wrong; Franch had nothing to do with leaving Tibbles name of
the list. The move was made by Republican Representative Jay Ramras who felt
that Tibbles should be left off because he is now in the private sector and doesn't
have the advantage of a state lawyer to defend himself,

So on their first day, the McCain truth squad came up with a false accusation.
So just for the record, we'll share the actual truth

with the Meq and Ed about this investigation so they'l
know better next time:

Lawmakers seek outside inquiry of Monegan firing - KTUU-TV - Juiy 18,
2008:

9/17/2008
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Some lawmakers are asking for more answers to the reascns Palin had for firing
Monegan. Palin, in Wasilla for the Geovernor's Picric, said she would not fight such
an effort to look inte this matter by an independent investigatar.

"We would never prohibit, or be less than enthusiastic about any kind of
investigation. Let’s deal in the facts, and you do that via investigation,” Palin said.

Senate will Jook into Monegan firing - KTUU-TV - July 19, 2008:

While the governor said there is no need for an investigation from an outside
investigator, she said she will answer any questions from lawmakers, media and
the public.

Public Safety already headed in ‘new direction,’ some say - Anchorage
Daily News - July 22, 2008:

The governor denies any wrongdoing, and says she welcomes any questions on
the matter.

Palin under fire - Legislature appears poised to appcint investigator -
Aftermath of Monegan Dismissal, Anchorage Daily News - July 22, 2008:

“I've said all along, hold me accountable,” Palin told reporters in Juneay. “And I'm
telling the truth when I say there was never pressure put on Commissioner
Monegan.”

Lawmakers move to Investigate Monegan ouster, KTUU-TV - July 24,
2008:

The governor says she welcomes the investigation. *I have absolutely nothing to
hide and am happy to answer any guestions,” she said. *I'm happy to answer any
questions between now and when they do conduct an investigation also.”

Gov. Palin said !ast weekend that she did not think an independent investigator
was needed. “That being the route that they choose, then so be it,” she said, *I'm
happy to comply, to cooperate. I have absoclutely nothing to hide. No problem
with an independent investigation.”

Hired help will probe Monegan dismissal - $100,000: Legisiafors vote to
have independent investigator lock into controversial firing - Anchorage
Daily News -July 29, 2008:

"The governor has sald all along that she will fully cooperate with an investigation
and her staff will cooperate as well,” Leighow said.

Branchffower to investigate in Monegan firing - KTUU-TV - August 1,
2008:

“I've heard (Branchflower’s) name, or course, over the years in Alaska,” Palin
said. "1 know he’s a prosecutor, probably a heavy duty prosecutor, and so that
kind of puzzles us why we are going down that road when we are very, very open
to answering any guestions anybody has of me or administrators.”

PRESS RELEASE: GOVERNOR TO TURN OVER FINDINGS - Office of the
Governor - August 13, 2008:

Governor Palin has directed all her staff to cooperate fully with Branchflower.

Palin administration cooperating with investigator - KTUU-TV - August
15, 2008:

Lawrnakers had wanted to know if Steve Branchflower needed them to issues
subpoenas to require witnesses to talk to him about Gov. Sarah Palin’s decision to
fire Monegan and about the actions of her staffers. But State Sen. Hollis French
says the meeting was cancelled because there’s no need for subpoenas at this
point,

Palin aide Frank Bailey placed on adminjstrative leave - KTUU-TV -
August 19, 2008:

“We figured, if there is an investigation geing on with an unknown outcome — we
don’t know exactly what (special investigator} Mr. Branchflower is going to
conclude -~ that Mr. Bailey just needed to step away from the situation, although
be available to the investigator,” [Palin spokesman] McAllister said. The
govemor’s office also says that Bailey will cooperate fully with the investigation.

Palin aide put on leave in firing flap, BAILEY: Official who made ail
inquiring about trooper taken "out of the mix.” - Anchorage Daily News ~
August 20, 2008:

http://www.andrewhalcro.com/just_for_the record 9/17/2008
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Spokeswoman Sharon Leighow said that with Bailey still a state employee, Palin “can
direct him to assist Mr. Branchflower, thereby fulfilling her pledge to Alaskans to
cooperate fully with the Investigation.”

Re: Governor Palin and Trooper Investigation - McCain Campaign Press Release
- August 30, 2008:

Governar Palin is an open book on this = she did nothing wrong and has nothing to hide.
As a reformer and a leader on ethics reform, she has been happy to cooperate fully in
the inquiry of this matter.

Attorney challenges Monegan firing inquiry - Anchorage Daily News -
Septemnber 2, 2008:

He [Governor Palin's Lawyer Mr. Van Flein] said the governor’s office welcomes the

inquiry and will cooperate. Palin has made repeated public statements that she’ll
cooperate, and that hasn't changed at this point, Van Flein says.

I Any questions?

CONTACT

%\ ANDREW
u

Andrew Halcro's blog |
click to commaent on this article
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If...

;  Submitted by KT (ot verified) on Wed, 2008-09-17 08:06.
i If there was no crime, why work so hard on the cover up? :
i i

g

"

&4

Submitted by JimAK (not verified} on Wed, 2008-05-17 08:00.

http://abcnews.go.com/images/Blotter/Van% 20Flein%20final%20reponse%
20pdf.pdf *** French says the McCain campaign failed to contact any of the
Senators involved in the investigation during the vetting process of Gov. Palin. "if
they had done their job they never would have picked her,” said French. "Now
they may have to deal with an October surprise," he said, referring to the
scheduled release Oct. 31 of the committee's final report. The Alaska state senator
running an investigation of Gov. Palin says the McCaln campaign is using stall
tactics to prevent him from releasing his final report by Oct. 31, four days before
the November election. "It's likely to be damaging to the Governor's
administration,” said Senator Hollis French, a Democrat, appointed the project
manager for a bl-partisan State Senate Legislative Counsel Committee
investigation of claims that Palin abused her office to get the Alaska public safety
commissioner, Walt Monegan, fired, ***

» reply

9/17/2008




( i 2 i
\ :
TN i { have 2 serious questions: _

Submitted by JIUS (not verified} on Wed, 2008-09-17 07:07.

i (1) How can she credibly claim that Monregan was insubordinate when she

i previously praised his work and offered him another job on the Alcohol Control

Board (ABC)? See KTVA 8-15-08 article, "Governor and staff's [atest :
explanations leave more questions” (But weeks ago she praised Monegan for :
his abilities to sclve those same issues when offering him a job as the director of ;
the Alcohel Beverage Control Board. "I recognized Frank Bailey, 8oards and i
Commissions Director that Walt's interests and strengths could be put to good use |
as he could concentrate exclusively on 2 couple of Issues that were his interest,
that be bootlegging and alcohol problems in rural Alaska,” said Palin on July

i 17th.); see also Gov. Palin Press RELEASE No. 08-122 (7/17/08). (2) How can she
¢ claim she fired him because he wasn't doing enough to combat bootlegging and

i aleohol abuse problems, yet offer him a new job in precisely that field? See KTVA |
i 8-15-08 article {"I was concermned also that we were not doing enough on
! continuing alcohol abuse issues that I wanted to see tackled, including the i
i bootlegging issues in rural Alaska"); See also CNBC interview ('What does a VP |
do?' video) ("it was the Commissioner that we were seeking more results, more i
action to fill, uh, vacant trooper positions, to deal with bootlegging and alcohol
abuse problems In our rural villages especially. Um, just needed some new
direction, a lot of new energy in that position. That is why the replacement took
place there of the Commissioner of public safety.”) There are only 2 opticns here:
(A) She s lying, and in the process willing to playing politics with state procedure
and to smear the reputation of a well-respected pofice chief {not to mention lying !
! about ever contacting or pressuring Monegan about Waooten); or {8) She is not '
, lying, and she is so irrational that she offered a job to a guy to head up the ABC --

a task force she thinks is important {alcohol abuse/bootlegging, etc.) -- even

i though she claims she fired that same guy for failing to control alcohol

i abuse/bootlegging AND who she now accuses of insubordination. Which one is it?

- > replv£ .

Sara Leaves a Lot In Her Wake

,  Submitted by Anonymous (not verified) on Wed, 2008-09-17 06:35,

Anocther casuality of the Sara-normal behavior we are watching is that where 1
once enjoyed listening to radio hosts such as Rush, Hanity and Oreily 1 can now i
not stand to hear a word that comes out of their mouths. 1 always knew they each !
had their own bent and blas but thought they all were pretty intelegent men who |
did their research. They all sound like total idiots now as they discuss Sara Palin, 1
am someone who voted for Palin before I knew what a vicious wacko she really is.
i Just lIke Murkowski, Stevens, Young and Ruderich these radio hosts will realize
they have been duped. Rush, Hanity and Qreily have not yet realized that Sara
Palin despises them and every conservative value they hold. They are the "good

i old boys" she wants to throw under the bus and as others have said "it is getting

i really crowded under that bus®. :

P

» repl
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AK Legislature- Property of John McCain

Subrmitted by Bill R. (not verified) on Wed, 2008-09-17 06:15. r

It's Official! The Alaska legislature now belongs to John McCain. They are doing his
bidding and shutting down the investigation of Sarah Palin. COVER-UP!, COVER-
UP!, COVER-UPY, COVER-UPHIINTITIBIELE

»reply
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Anchorage Daily News

Palin staff pushed to have trooper fired
Governor says she's learned calls were made about Wooten's ouster

By SEAN COCKERHAM

cockerham@adn.com

(08/14/08 01:34:27)

Gov, Sarah Palin on Wednesday revealed an audio recording that shows an aide pressuring the
Public Safety Department to fire a state trooper embroiled in a custody battle with her sister.

Palin, who has previously said hér administration didn't exert pressure to get rid of trooper Mike
Wooten, also disclosed that members of her staff had made about two dozen contacts with public
safety officials about the trooper.

“I do now have to tell Alaskans that such pressure could have been perceived to exist although I
have only now become aware of it," Palin said.

But Palin said her decision to fire Public Safety Commissioner Walt Monegan {ast month had
nothing to do with his refusal to dump trooper Mike Wooten.

The governor said evidence of what she called a "smoking gun" conversation, and other calls made
by her aides, only recently surfaced as the attorney general started an inquiry at her request into
the circumstances surrounding her firing of Monegan. Palin wanted the review because a special
investigator hired by the Legislature is about to investigate the firing and a legislator has been
quoted in a newspaper story talking about impeachment.

The majority of the calls came from Palin's chief of staff at the time, Mike Tibbles, according to
information gathered by the state attorney general's office. Attorney General Talis Colberg and
Palin's husband, Todd, also contacted Monegan about the trooper.

Palin said she'd only known about some of the contacts and never asked anyone on her staff to get
in touch with state public safety officials about Wooten.

"Many of these inquiries were completely appropriate. However, the serial nature of the contacts
could be perceived as some kind of pressure, presumably at my direction," she said.

Palin said the "most disturbing” was a phone call Frank Bailey, the governor's director of boards
and commissions, made to trooper Lt. Rodney Dial in February. The Public Safety Department
recorded the call, as it does routinely.

Palin, who said she'd only just learned of the call, released a recorded copy of it to the press on
Wednesday. In it, Bailey clearly pressures the lieutenant.

'HORRIBLE RECRUITING TOOL'

Bailey told him during the conversation that Palin and her husband want to know why Wooten stiil
has a job.
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"Todd and Sarah are scratching their heads, 'Why on earth hasn't this, why is this guy still
representing the department?' He's a horrible recruiting tool, you know," Bailey told the lieutenant.

Bailey made several accusations against Wooten in the call, including that he lied on his
application. Dial asked Bailey how he knew about any issue with the application.

"I used to be a recruiter. I know a lot of times that information is extremely confidential," Dial told
him.

Bailey replied he was reluctant to say but saw the application as part of Wooten's worker's
compensation claim. Bailey, later in the call, then brought up Monegan again.

"I'm telling you honestly, you know, she really likes Walt a lot, but on this issue, she feels like it's,
she doesn't know why there is absolutely no action for a year on this issue. It's very, very troubling
to her and the family. I could definitely relay that," Bailey said.

Palin said Bailey wasn't speaking on her behalf and his comments were "just wrong."

Bailey said in a Wednesday interview that no one asked him to make the call and he doesn't know
why he indicated in the call that he was speaking on behalf of the Palins. He said he was calling
lieutenant Dial, who was the state troopers liaison to the Legislature and had volunteered on Palin's
campaign, in order to try to get information about the troopers union and then brought up Wooten.

Bailey said he'd heard at a security briefing right after Palin was elected that Wooten had made a
threat against Palin's family. He said he also had casual conversations with Todd Palin about the
trooper. Bailey said Todd had expressed "general frustration with the situation" but never asked
him to do anything about it.

"My fear was (Wooten) could fly off the handle and do something that was irreversible," Bailey
said, "That concern, that fear, has always been in the back of my mind."

Palin said it's under discussion whether Bailey is going to keep his job in the administration.
COLBERG'S PHONE CALL

Attorney General Colberg also disclosed Wednesday that he'd made a call about Wooten. Colberg
said he called Monegan several months ago after Todd Palin asked him about "the process" for
when state troopers make death threats against the first family.

“I made an inquiry and was told by commissioner Monegan that there was a process in place and
that it was handled and it was over. And 1 reported back to the first gentleman that there was
nothing more that could be done,” Colberg said.

Palin said her husband also contacted Monegan about a threat made by Wooten but backed off
when Manegan indicated he couldn't get into the matter.

The family had alleged the threat in 2005, before Palin became governor. They said Wooten had
told Palin's sister he would shoot their father if he got the sister a lawyer.

Wooten denied saying anything like that. But a trooper investigation concluded he did, aithough it
wasn't a crime because he didn't threaten the father directly. Wooten's actions did violate trooper
policy, the investigator found.
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Palin said she was meeting with the investigator hired by the Legislature, Steve Branchflower, on
Wednesday and would turn over everything gathered as part of the attorney general's inquiry. The
Bailey phone call was the only one that Palin singled out as being wrong. Assistant Attorney
General Mike Barnhill said all the calls from then-chief of staff Tibbles, who is now running Sen. Ted
Stevens' re-election campaign, regarding Wooten locked to be appropriate.

"It's absolutely appropriate that a chief of staff was checking on staff issues and personnel, policy
and procedure,” Palin said.

Palin said no one from the Department of Public Safety -- including Monegan before his firing --
had complained they felt pressured regarding Wooten.

KOPP'S SEVERANCE PACKAGE

Colberg also disclosed Wednesday that Chuck Kopp, who Palin had appointed to replace Monegan
as public safety commissioner, received a $10,000 state severance package after he resigned
following just two weeks on the job.

It was in light of the fact that he left a comfortable 19-year career on the Kenai Peninsula and took
a job that lasted less than two weeks," Colberg said.

Kopp, the former Kenai chief of police, resigned July 25 following disclosure of a 2005 sexual
harassment complaint and letter of reprimand against him.

Monegan said in a Wednesday interview that he didn't get any severance package from the state,
WHY PALIN FIRED MONEGAN

Monegan was a Palin appointee, and she had a right to fire him for any reason. She's previously
refused to say exactly why she got rid of him, but laid out several reasons Wednesday, saying
she's decided to talk about it because Monegan is.

Palin said he wasn't doing enough to fill state trooper vacancies and battle alcohol abuse issues.
She said he "did not turn out to be a team player on budgeting issues."

Palin said it's fine to have debates during cabinet meetings over the budget but Monegan went
further and indicated to legislators she wasn't proposing enough spending. Palin's acting chief of
staff, Mike Nizich, said Monegan asked legisiaters for spending that hadn't been authorized by the
governor.

"The response he got was don't come to us and ask for more money when you cannot fil} the 56 or
58 trooper positions that were vacant,” Nizich said. "So he was making a pitch for additional
funding when he couldn't even fill what he currently had available to him."

Monegan questioned that but declined to comment further, saying he's already started talking to
the special investigator hired by the Legislature to look into his firing.

Find Sean Cockérham online at adn.com/contact/scockerham or call him at 257-4344,
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Trooper Rob Cox is a 17~-year AST veteran and president of the troopers' union. He's & friend of Affgrdable Used Cars - Fairbanks

- wooten and has worked with him in the field, and said he had no question about going into any
situation with Wooten. He said he'd count on him to do his job, cover his partner and protect the ' ﬁ%
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Both Cox and trooper union executive director John Cyr paint a picture of Wooten that contradicts
Gov. Palin, her family and others. Where the Palin family sees a dangerous, abusive man in a
position of power, Cyr and Cox see what Cox called a trooper who is "gentlemanty, calm,
confident.,” Guilty of some bad judgment, but a gaod trooper.

One the one side, you have a family rallying around a member in the middle of a messy divorce.
On the other side, you have union officials defending one of their ranks.

The only third-party investigation into these conflicting claims was done by fellow troopers, That
investigation found enough evidence to impose a stiff sanction, but not enough to flre him.

There's plenty of ground here for an independent investigation. It wouldn't be the first time a law
enforcement agency went easy on its own.

Lawmakers appear ready to hire an independent investigator to examine the firing of Public Safety
Commissioner Walt Monegan and the actions of Gov. Palin, family members and staffers and
whether they pressured Monegan to fire Wooten,

An independent investigator should look at the troopers' review of Wooten as well. Alaskans need
to know if an incurable bad apple is still in the ranks -- and if the troopers need more authority to
fire those who are unfit.

There's a lot riding on this -- public faith in the integrity of the governor and the Alaska State
Troopers. Did the governor abuse her position? Is Wooten Fit to be a trooper? 15 it too hard for the
troopers to dismiss troublesome officers from their ranks?

Public interast trumps confidentiality here, It's time for transparency alt the way around -- the kind
that independent investigatars can demand.

BOTTOM LINE: An independent investigator should look at the Wooten case.
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Cowdery
A step in the right direction

Wha was head of the council that will be responsible for a possible tnvestigation of the governor's
actions?

Oops: Sen. John Cowdery of Anchorage, who was indicted eariier this month on federal corruption
charges.

He was chairman of the Senate-House Legistative Council until he resigned frem the job Manday.

Cowdery is in poor health besides being under indictment. He cited his health when he relinquished
the position,

Whatever the reason, he made the right choice for the state when he decided this week to step
down as councll chairman.

The council conducts the business of the Legislature between sessions, and the chairman will direct
an investigation of the governor's actions regarding the Public Safety Department, if there is such
an investigation.

Cowdery is accused of bribery and conspiracy for scheming with Veco Corp. executives to buy the
vote of another senator on oil tax legkslation,

While he has yet to be tried, it's already clear that his ethical compass is off base,

Cowdery has no business continuing to serve in the Legislature, much less as chairman of a
committee with subpoena powers.

ROTTOM LINE: Sen. Cowdery's resignation as chair of the Legislative Councit is the right move.
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Huh?

"It's unclear whether troopers investigated a report that Wooten was dismissed from his post as
an assistant football coach at Wasilla High School because of a profane outburst, directed at his
nkece, on school grounds. IF e was not fit to coach youths, you'd have to wonder i he's also fit ta

was th ...

read more
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Investigation

_tarry a gun and use deadly force on behalf of the public."Where did this one come from? What

Even if their is an investigation, nothing can be done, since Wooten was already punished. You
can’t punish a person and then 2-3 years down the road say "we relooked at his and you are now
fired". He would be able to sue his employers {the State). Maybe we'd better keep the $500
million that they are planning to give Transalaska, just in case,

4 Wednesday, July 23, 2008 - 6:11am| ArtChance
And who's daing the investigation?
I can count on my fingers the paople in Alaska who cauld wend their way through the disciplinary
processes under the PSEA contract with any confidence, and all of them are present or former
employees of either the State or PSEA. Going Outside won't help because each state's laws and
bargaining environments are unigue, and you'll quickly find that Alaska's police discipfine is

generally more stric ..,

read more
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T agree

Trooper Wooten's behavior should be reviewed independently. The following needs to be
determined: Can the Troopers police their own; Can they investigate their own; Do they have the
authority to get rid of unworthy candidates; Do they have the resources to retain worthy
candidates; and, Does Trooper Wooten behave differently with men vs women.

2 Wednesday, July 23, 2008 - 4:19am | sissyboy

Where are the charges?

The Princess knew that a crime had been committed {Illeagal Moose kill), yet she choses not to
make law enforcement aware of it until it can help her sisters divorce. Nice set of Ethics you have
there Sarah. Since she has admitted to this in writing, why has she and the others involved not
been charged?When are people going to wake up?Mat-Maid debacle, the implosion of the DOC,

now this me ...

read more
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BOTTOM LINE: ABUSE OF POWER)
I have three simple questions:Who signed the moose tag?Who cleaned the moose?Who ate the

moose?
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Sept. 11 (Bloomberg) — John McCain's
choice of Sarah Palin as his running mate
sent a signal that he would end business as
usual and cronyism in government. Her |
record shows the Alaska govemnor engaged |
in some of the same practices she and
McCain now condemn. !

Palin's office approved a state job for a

friend and campaign aide with whom she
shared a land investment, financial records
and interviews over the past two weeks show, She hired a former lobbyist for a
pipeline company to help oversee a multibillion-dollar deal with that same
company.

She named 2 police chief accused of harassment to head the state police. And
she sent campaign e-mails on her city hall account while serving as mayor of
Wasilla — conduct for which she later turned in an cil commissioner on ethics

charges.

These incidents raise "' some serious questions about her judgment and serious
questions about her standards of ethics in public service,” said James Thurber,
director of American University's Center, for Congressional and Presidential
Studies in Washington. Suggesting a real estate investment partner for a job
“"may be acceptable in Alaska; it would not be acceptable in Washington,
D.C., a place whose norms she wants to change.”

Palin defeated an incumbent govemor, a fellow Republican, in 2006 charging
that her party's old guard had committed ethical lapses and become too cozy
with special interests, including oil companies. A central theme in this year's
presidential camnpaign has been that Palin's record demaonstrates the change &
McCain administration would bring to Washington,

Recent statements by the governor may erode that claim. In her acceptance
speech last week, she suggested that she opposed the infamous **Bridge to
Nowhere,” 2 $223 million earmark for a bridge to an island where only 53
people lived.

For It, Against It

When Palin, 44, campaigned for governor, however, she said she was in favor
of the bridge. In 2007, she canceled the project in the face of national outrage.
The state never returned the money allocated by the federal govemment, with
some of the funds going wward other state and locai projects,

And as mayor of Wasilla, a job she held for six years until 2002, Palin hired
lobbyists to get federal funding for local projects. Wasilla secured $27 million
in earmarks for the town of about 9,000 that included a rail project and a youth
center.

Shartly after she was elected governor, Palin's office signed off on hiring
Deborah Richter — who attended college for a year then worked in
bookkeeping and finance jobs - as director of a division that distributes
dividends to Alaskans from the state's ail-wealth savings account.

Richter, who said she's knewn Palin for 13 years, was Palin's gubematorial
campaign treasurer and ran her inaugural committee.

http://www.bloomberg.com/apps/news?pid=newsarchive&sid=aLUIRcLKxIg4
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Sharing an Investment «

The Richters and Palins also shared an investment: 30 acres of rural property
- near a lake in Petersvilte. Alaska. worth $47,300, according to Matanuska-
Susitna Borough data,

It sounds like a patronage deal for somecne who ran your campaign; that's
pretty normal,” said Bilt Buzenbery, executive director of the Center for Public
Integrity in Washington. "> What's not normal is that they have business
dezalings together.”

No evidence has emerged to suggest that laws were broken in the appointment,
and Richter said she didn't go in there with any promises from the govemor
or the chief of staff or anybody. I turned in my resume” to the governor's
transitjon team " "and [ didn't know if anyone was going to call me."

**She was qualified,” said Pat Galvin, commissioner of the Departiment of
Revenue and Richter's boss. Galvin said he also interviewed other people for
the job and that Richter has done well. He said Palin's office approved his
selection of Richter,

Not Palin's Decision

Palin's gubematorial spokesman, William McAllister, said the decision to hire
Richter was Galvin's. '1 have no knowledge of land owmership or college
degrees," he said.

Deborah Richter gave up her share of the property last September in a divorce
settlernent that followed an affair with Palin's legislative director, John Bitney.
Bitney and Richter both acknowledged the affair in interviews. Bitney said
Palin fired him over it; Richter is still on the job. They are now married.

Last month, Palin signed a law granting TransCanada Corp., Canada's largest
pipeline company, an exclusive state license and up to $500 million in
subsidies to proceed with work on a $27 billion pipeline, which would carry
natural gas from Alaska to other U.S. markets,

Once a Lobbyist

Marty Rutherford, the chief coordinator behind Palin's pipeline effort, once
worked as an Alaska [obbyist for a TransCanada pipeline subsidiary, according
to state records. Rutherford, deputy commissioner at the Alaska Depariment of
Natural Resources, carned $40,200 as a lobbyist for 10 months in 2003
working for Foothills, the subsidiary.

Rutherford said in an interview that she only did consulting work for the
company, including reviewing natural gas legislation. She said the work had no
bearing on her future job as coordinator of Palin's pipeline team.

"I intended to leave state government when { went to Jade North, but as time
went on | realized my heart was in government,” she said, referring to the firm
she briefly worked for.

Palin told the Anchorage Daily News last December that Rutherford's work
with Foothills wasn't a conflict because it had been five years earlier,

Trooper Investigation

The governor already has triggered an investigation by the Alaska legislature
into whether she fired the state commissioner of public safety, Walt Monegan,
for not removing a state trooper involved in a contentious divorce from Palin's
sister,

Palin has denied exerting any pressure on Monegan and said she dismissed him
because she wanted to take the department in a new direction,

Since McCain picked Palin, seven Palin aides have declined to be interviewed
on the matter by an investigator hired by the Alaska legislature, according to
the House and Senate Judiciary committees.

Earlier this year, Palin found herseif apologizing for her handling of
Maonegan's replacement. About six weeks before she leamed McCain wanted
her to be his vice president, she named Kenai. Alaske. police chief Charles
Kopp to replace Monegan,

On July 25, two weeks after being appointed, Kopp resigned amid scrutiny

1809 http://www.bloomberg.com/apps/news?pid=newsarchive&sid=al UIRcLKxIg4 9/11/2008




aver a 2005 sexual-harassment complaint against him while he was chief in
Kenai. The complaint resulted in a letter of reprimand from the city, which
Palin told reporters she never knew about and had believed that the allegations
ﬁ/(m were unsubstantiated, according to the Anchorage Daily News,

Not a Harasser

In a July press conference, Kopp denied any harassment. *'I've always done
every job I've ever done with honor and integrity,” he said. **There is one thing
I am not. [ am not a sex harasser." Attempts to reach him were unsuccessful.

Asked about these episodes in Palin's career, McCain campaign spokesman
Tucker Bounds lauded her reform efforts. Bounds said Palin has allowed the
public to scrutinize state financial information, **cut wasteful spending by a
quarter of a billion dollars just last year and ushered in landmark ethics
legislation."

The moment that crystallized her image as a reformer came when she turned in
state Republican chairman Randy Ruedrich after discovering he was using his
state e-mail account to conduct party business.

Palin and Ruedrich were serving together as commissioners on the Alaska Qil
and Gas Conservation Commission, a state regulatory agency, at the time.
Ruedrich resigned from the commission in November 2003, and was later
fined $12,000, according to a 2004 article in the Anchorage Daily News.

In 2006, Palin found herself asking forgiveness for a similar offense from her
past, according to a July 28, 2006, article in the Anchorage Daily News. She
had sent campaign ¢- mails from her Wasilla mayor's office in 2002, when she
made an unsuccessful run for lieutenant governor.

""For any mistakes like that (were) made, [ apologize,” Palin said of the e-mail
controversy in July 2006, according to the Anchorage Daily News.
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McCain Ally in Alaska Criticizes Troopergate
Investigation

Calls For Removal of Probe's Director
By MEGAN CHUCHMACH
Sept. 6, 2008—

On the same day Alaska state Sen. Hollis French announced he would speed up the investigation into
whether Gov. Sarah Palin abused her power by firing a public safety commissioner, a top ally of Sen.
John McCain in the Alaskan House called to unseat French as the head of the commission.

Representative John Coghill of North Pole, Alaska, said French, a Democrat, is "steering the direction of
the investigation, its conclusion, and its timing in a manner that will have maximum partisan political
impact on the national and state elections."

Coghill, a longtime McCain backer, said the McCain camp knew of his letter before it was sent to the
legislative council (aides were "generally supportive," he said) and reiterated his support of the McCain-
Palin ticket.

"I actually called them when Palin got picked and said, 'Hey, I'm your boy now," said Coghill. "I want to
help them as much as I can now, but this is totally different from that.”

Reached by phone in the North Pole Friday afternoon, Coghill accused French of stepping out of bounds
by making what he said were politically-fueled comments.

Coghill cited French's recent interview with ABCNews.com, in which the senator said the report was
going to be an "October surprise” and would "likely be damaging to the administration," as an example
of what he considers to be the senator's bias.

"When we decided to look into this issue, everybody on the committee, including the chairman, agreed
that we need to be an arms- lengfh away from this," said Coghﬂl "and it's just ended up in the political
arena because of Sen. French.

When asked about his involvement with McCain aides now, Coghill said he isn't working on the
presidential campaign but plans on putting out a yard sign and passing out bumper stickers to help, even
though, he said, his political support should not be confused with his pushing for French to step down.

"T will do whatever I can to help them, believe me," Coghill said. "I'm trying to separate this issue from
that."

His call came the same day French announced that the investigation's findings will be delivered nearly
three weeks early to avoid being too close to election day and that the governor will not be subpoenaed,
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a move Coghill said was a coordinated effort. He wanted the issues to be presented equally, he said, and
had to rush to get his letter ready since he knew French was slated to make his announcement Friday
morning.

"I wanted to make sure that I was bringing this issue up," Coghill said, adding that he wanted the
messages to be presented together.

Coghill and French spoke Thursday, and French was aware that the letter was to be released, according
to both men. But French said he has no plans to step down and said he'll attend a house and senate
judiciary meeting Sept. 12 where the council will consider issuing subpoenas to witnesses who have
cancelled depositions.

"The thing to keep in mind is that I'm not the investigator, Steve Branchflower is," French said, referring
to the retired state prosecutor who is the lead investigator in the case. "He's working independently of
me and everybody else. He's going to gather the facts, prepare a report, release the report and,
ultimately, it will be him that defends the report."

The investigation began in July, months before it was announced that Palin would be the GOP vice
presidential candidate.

Last week, the commissioner whose firing prompted the probe told ABC News that he was dismissed
because he refused to fire the governor's former brother-in-law, a state trooper.

"I think that my unwillingness to take special action against her former brother-in-law was not well
received,”" Walt Monegan said. The trooper, Mike Wooten, had gone through a messy custody battle
with Palin's sister.

Palin has denied any wrongdoing and has retained private lawyers to represent her in the matter. She has
said she dismissed Monegan over an honest disagreement over budget priorities.

Click Here for the Investigative Homepage.

Copyright © 2008 ABC News Internet Ventures
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Court records obtained by NEWSWEEK show that during the course of divorce hearings three years Updatedt 9/10/2008 113940 E5T
ago, Judge John Suddock heard testimeony from an official of the Alaska State Troopers' union about ’

how Sarah Palin—then a private citizen—and members of her family, intluding her father and
daughter, lodged up to a dozen complaints against Wooten with the state police. The union official told
the judge that he had never before been asked to appear as 2 divorce-case witness, that the union
believed family complaints against Wooten were "not job-related,” and that Wooten was being
"harassed” by Palin and other family members.

Court doctments show that Judge Suddock was disturbed by the alleged attacks by Palin and her
family members on Wooten's behavior and character. "Disparaging will not be tolerated—it is a form

of child abuse," the judge told a settlement hearing in Cctober 2005, according to typed notes of the
proceedings. The judge added: "Relatives cannot disparage either. If occurs [sic] the parent needs to set
boundaries for their relatives.”

GALLERY
A spokesperson for the law firm that represented Palin's sister, now known as Molly Hackett, said g‘:ﬂmg ?u'::‘tzian?_g;; dential candidate. & look atthe
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representing Sarah Palin in connection with the state legislative imrestigation-—which is examining
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whether she abused her powers as governor in

trying to have Wooten fired or disciplined—had =
no immediate cormment. Palin's official
gubernateorial spokeswormnan did not respond to
e-mails and a phone message requesting
cominent.

Wooten's lawyer also did not respond to
messages requesting comment. John Cyr,
executive director of the State Troopers union,
who testified at the divorce hearing and is acting
as Wooten's spokesman, said Wooten has
avoided giving media interviews because he
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wants to avoid eriticizing his former relatives (to
date, Wooten has granted just one interview, to CNN).

As the divorce case dragged on, the judge's concern about family "dispamgemént" appeared to deepen.
In an order signed Jan. 31, 2006, which granted Palin's sister and Wooten a final divorce decree, Judge
Suddoek continued to express concern about attacks by Palin's family ot Wooten. The judge even
threatened to curb Palin's sister's child custody rights if family criticism of Wooten continued.

In monitoring how a joint-custody arrangement worked out, the judge said in his order that he would

pay particular attention to problems noted by a "custody investigator,” specifically "the disparagement
of the father [Wooten] by the mother [Molly Hackett, Sarah Palin's sister] and her family members."
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choosing and weighing it across the board (Hey Palin, why are you so scared to speak alone to the press? A MeCain got
your tongue, or is it another lobbyist) to getting us out of this mess we are in today. There is a ot to fix.
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IN THE scheme of things -- that is to say, in the larger
context of a financial meltdown -- the special counsel's
report concluding that Sarah Palin engaged in an
unethical abuse of powwer in trying to have her former
brother-in-law fired as an Alaska state trooper is &
relatively minor event. But the report nonetheless offers
arevealing and relevant portrait of the governor. It
shows her and her husband pursuing a personal vendetta  posT A cOMMENT
against the trooper, Mike Wooten, despite repeated You must be logged in {c leava a comment.
warnings that they were impermissibly intruding into Log In| Register
internal -- and already concluded -- disciplinary issues. @ Why Do | Have 1o Log In Agaln?
Likewise, Ms. Palin's decision to repudiate her earlier
pledge to cooperate fully with the inquiry does not offer —‘f
assurance about how she would conduct herself as vice

6 president. The McCain-Palin campaign's response to the

_ COMMENT 9
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inquiry has been internally contradictory -- o
simultaneously assailing the investigation as a partisan ) .. =
witch hunt and mischaracterizing as vindication the |
report's finding that Ms. Palin was within her rights as
governor to remove the commissioner who had refused

- to act against her former brother-in-law. -
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Aduert The amount of attention that the newly
elected governor, her husband and her
subordinates -- her personnel director,
attorney general and chief of staff,
among others -- devoted to getting Mr.
Wooten fired was extraordinary. Within
a few weeks of Ms. Palin's inauguration,
her newly installed public safety
commissioner, Walter Mosniegan, was

summoned to a meeting with the
/ governor's husband, Todd Palin, at

which the "First Gentleman™ pressed
Mr. Monegan to reexamine the already
concluded disciplinary case against Mr.
Wooten. The governor herself called
Mr. Monegan, e-mailed him and met
with him in person to discuss her
unhappiness with Mr. Wooten's continuation on the force. Equally extraordinary was the
Palins' persistence in the face of warnings that their intervention could run afoul of personnel
rules and risked creating precisely the kind of public uproar that ensued.

her. So, too, does Ms. Palin's mischaracterization of the report as finding that there was "no
unlawful or unethical activity on my part” and "no abuse of authority &t all in trying to get
Officer Wooten fired." In fact, Mr. Branchflower concluded that Ms. Palin "knowingly

( Ms. Palin's refusal to cooperate with investigator Stephen Branchflower reflects poorly on
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fired." It's unfortunate that Ms. Palin does not understand -- or chooses not to acknowledge -
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Monegan lawyer responds
to Petumenos report

Posted by Alaska_Folitics
Posted: November 11, 2008 - 3:53 pm

Comments {44) | 0 Recommend (2)

After the Daily News ran this editorial on investigator Tim
Peturnenos' less-than-convincing exaneration of Sarah Palin in
Troopergate, we received this further critique of the report
from Walt Monegan's lawyer, Jeff Feldman,

-- Matt Zencey, editorial page editor
FROM JEFF FELDMAN:

A close reading of the report issued by the investigator hired
by the Alaska Personnel Board reveals a variety of errors and
weaknegses. Some examples:

(1) The investigator's report omits discussion of and
disregards substantlal evidence, including multiple instances
in which evidence seriousty conflicted with statements made
by the Governor (see discussion below)

(2) The investigator's report misapprehends the applicable
law, and suggests that the relevant provision in the ethics
statutes dues not mean what, on Its face, it says

(3) The investigator's report addrasses only the direct
evidence (and, at that, only some of the direct evidence}. The
report ignores critical circumstantial evidence. The law
accords circumstantial evidence the same weight as direct
evidence, so the absence of any analysis of the circumstantial
evidence reflects a significant omission and weakness in the
report. For example, the report ignores the number,
sequence, timing, and content of communications by the
Govemnuor, her husband, her staff, and her cabinet officers to
former Commissioner Monegan and others at the Department
of Public Safety. But the fact that:

* Eight different individuals

* All of whom either were, worked for, or were related to the
Governor

* Contacted Former Commissioner Monegan or other officials
at the Department of Public Safety

* To complain about the fact that Trooper Wooten was still
employed as a trooper

* More than three dozen times
* Over an 18 month period

* Frequently using the same words and relating the same
stories and events

* And some of whom stated that they were speaking on
behalf of the Governor

would reasonably permit an inference that the Governor knew
of and/or directed their activities, notwithstanding assertions
to the contrary by the Governor and her staff.

It Is possible that a nevtral fact-finder would find the denials
by the Governor and others {the direct evidence) to be the
most persuasive evidence on this point. But it's also possible
(and some might say, much more likely) that a neutral fact-
finder would conclude that the denials are contradicted and
outweighed by the inference that reasonably can be drawn
from the circumstantial evidence that the Governor knew of
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and for directed the various communications to Commilssioner
Monegan by her staff ang husband. On that basis alone, there
was more than sufflcient evidence for a finding of probable
cause,

(4) The investigator's report leaves important dots
unconnected by failing to consider the evidence as a whole
and by misapplying the legal standard of "probable

cause” (see above). Conslder the following llestration: The
fact that an individual has a one-way ticket from Bogata to
Miami might not be deemed, in itseif, suspitious. Nor the fact
that the individua) was traveling alone, Nor that he carried no
baggage. Nor that he went to the bathroom en the plane
every hour, Nor that he was sniffling a lot and had some odd
white power an his pants, Nor that he was perspiring and
shifting in his seat and looking around a lot. But, taken in the
aggregate, a person reasonably could conclude that those
circumstances combined to establish probable cause to
believe that the individual was engaged in criminal behavior.
The report by the Personnel Board®s [nvestigator suffers the
weakness of looking at the evidence in Isolation and, as a
result, of failing to see the broader picture,

(5) Consider cne example of how the investigator's report
misapprehended the evidence and failed to address obvious
conflicts between the Governor's testimany and other
available and credible evidence:

Former Commissioner Monegan testified that the Govermor
called him in January 2007 to talk about Trocper Wooten.
Governor Palin denied that the conversation occurred. Both
Individuals testified under oath. The existence of the two
conflicting statements, alone, nermally would suffice for a
finding of probable ¢ause, with the final determination as to
which version was most credible to be by a peutral fact-finder
made at a formal hearing. But there was additional evidence
available on this issue, beyond the two sworn statements by
Governor Palin and Comemissioner Monegan,

In the last paragraph on page 31 of the report, the
investigator for the Personnel Board accepts at face value the
Governor's claim that the call to Comyrnissioner Monegan
never occurred; the investigator points to Todd Palin's
testimony (also taken at face value) as confirming the fact
that Mr. Palin had never talked to the Governor about his
meeting with Cammissioner Menegan, The investigator's
report states: .
"Governor Palin, in any event, has testified under oath that
she was unaware that Todd Palin made these early 2007
inquires to Commissioner Monegan. Todd Palin confirmed that
he did not discuss either the Monegan meeting or
Commissioner Monegan's follow up call with the Governor at
any time until the matter became the subject of scrutiny in
2008."

But in making this finding, the investigator's report ignores an
a-mall that the Governor sent to Former Commissioner
Monegan on February 7, 2007, shortly after the date of the
disputed phane call. In her February 7 e-mail, the Governor
expressed her concemn about the Wooten situation in terms
that unequivocally establish: (1) the Gavernor's knowledge
that Commissioner Monegan already knew of her own
concerns, and {2) the Governor's knowfedge that Todd Palin
had already directly informed Commissioner Monegan of her
tamily’s concerns. The Governor's February 7 email states:
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"Just my opinion - I know you know I've experienced a lot of frustration with this issue. I know Todd's
aven axpressed to you a ot of concern about our family's safety after this trooper threatened to kill a

family member - ..."

if the January phone calt never occurred (as the Governor ¢laimed in her deposition testimony), how did

- the Governor know on February 7 (when she sent her email) that Commissioner Monegan aiready knew
of her frustration? And if the Gavernor truly was unaware of any contacts between Commissioner
Menegan and Todd Palin, how could she claim to know that Mr. Palin had expressed the family's concemn
to Commissioner Monegan?

Even though the e-maif seriously undermines the Governor's denial of the Japuary phonea call and
directly refutes her claim that she knew nothing of Todd Palin's communications with Former
- Commissioner Monegan, the report by the Personnel Board's investigator afl but ignores the e-mail's
v contents, This omission and others like it raise a question whether the report veflacts a careful and
‘ critical examination of all available evidence designed to discover the truth or merely a hasty review
. aimed at meeting an election-eve deadline.

(6} An example of another conflict left unaddressed by the investigator's report: The Governor claimed

http://community.adn.com/adn/node/134330 11/13/2008
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at one point that Todd Palin complained to her so frequently about the handling of the Wooten matter
that she had to tell hirn to stop. How does that square with the contention in her deposition testimony
that she was completely unaware of Mr. Palin’s activities?

{7) An example of another conflict left unaddressed by the investigator's report: At page 13, the report
states that the Palins met with representatives of the Alaska State Troopers in November of 2006,
shortly after the Governor's election, and expressed their concern that Trooper Wooten presented a
"security threat.” The Personnel Board's investigator apparently accepted their statements about this
discussion as true, without any acknowledgement ar consideration of the substantial evidence to the
contrary.

At page 44 of his report, Mr. Branchfiower (the investigator for the Alaska Legislative Council) described
the sworn testimony of Gary Wheeler, a witness who should possess substantial credibllity by virtue of
his position and longevity as an state trooper since 1981 assigned to protect to Governor of Alaska. No
one has suggested that Mr. Wheeler has any motive or bias in connection with this matter, Mr. Wheeler
recalled the November 2006 meeting the Palin's described, but he recalled it guite differently, Mr,
Wheeler stated that he asked the Pallns "whether they perceived any threats from any individual or were
afraid of any individual" and that he received a negative response. Oddly, tha Personne! Board's
investigator did not interview Mr, Whesler, himself. While the report states that the Personal Board's
investigator carefully considerad all of the testimony that Mr. Branchflower gathered and made available
to the Personnel Board, the omisslon of this significant conflict in the evidence and the absence of
reference to Mr. Wheeler's testimony strongly suggests the contrary.

(8) The Personnel Board's investigator criticized Mr. Branchflower for not interviewing certain witnesses,
most notably the Palins. Putting aside for a8 moment the obvious observation that the only reason Mr.
Branchflower did not talk to the Palins is because they refused to make themselves available to him, the
criticism is misplaced because the personne! Board's investigator also falled to talk with a number of
critical Individuals -- including Audie Holloway and Iohn Glass of the Alaska Department of Public Safety,
both of whom were critical fact witnesses. Some individuals who were not contacted by the Personnel
Board's Investigatar were direct recipients of communications about Trooper Wooten from the Governor
or her husband and would have contradicted testimony provided by the Palins and relied on by the
Personnel Board's investigator. John Glass, for example, testified that he told Todd Palin that Trooper
Wooten had already been penalized for hls actidns [Branchflower Report, page 63]. But the Personnel
Board's Report states that Todd Palin claimed that "he did not tearn from anyone” that there was any
consequence of significance impased on Wooten, and the Report omits entirely that there was credible
sworn testimony that directly contradicted that claim.

In light of these and other errors and omissions, there is substantial reasen to question the conclusions
drawn by the Personnel Board's Report.
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Palin Offered Cooperation with Investigation — Media/Press Release Quotes

Lawmakers seek outside inguiry of Monegan firing - KTUU-TV - July 18, 2008:

Some lawmakers are asking for more answers to the reasons Palin had for firing
Monegan. Palin, in Wasilla for the Governor’s Picnic, said she would not fight
such an effort to look into this matter by an independent investigator.

“We would never prohibit, or be less than enthusiastic about any kind of

investigation. Let’s deal in the facts, and you do that via investigation,” Palin
said.

Senate will look into Monegan firing - KTUU-TV — Julv 19, 2008:

While the governor said there is no need for an investigation from an outside
investigator, she said she will answer any questions from lawmakers, media and
the public.

Public Safety already headed in ‘new direction,’ some say - Anchorage Daily News -
July 22, 2008:

The governor denies any wrongdoing, and says she welcomes any questions on
the matter.

Palin under fire — Legislature appears poised to appoint investigator -Aftermath of
Monegan Dismissal, Anchorage Daily News - July 22, 2008:

“I’ve said all along, hold me accountable,” Palin told reporters in Juneau. “And
I’'m telling the truth when I say there was never pressure put on Commissioner
Monegan.”

Lawmakers move to investigate Monegan ouster, KTUU-TV — July 24, 2008

The governor says she welcomes the investigation. “I have absoluiely nothing to
hide and am happy to answer any questions,” she said. “I’m happy to answer any
questions between now and when they do conduct an investigation also.”

Gov. Palin said last weekend that she did not think an independent investigator
was needed. “That being the route that they choose, then so be it,” she said. “I'm
happy to comply, to cooperate. I have absolutely nothing to hide. No problem
with an independent investigation.”




Hired help will probe Monegan dismissal - $100,000: Legislators vote to have

independent investigator look into controversial firing - Anchorgge Daily News —
July 29, 2008:

“The governor has said all along that she will fully cooperate with an
investigation and her staff will cooperate as well,” Leighow said.

Branchflower to investigate in Monegan firing - KTUU-TV — August 1, 2008:

“I’ve heard (Branchflower’s) name, or course, over the years in Alaska,” Palin
said. “I know he’s a prosecutor, probably a heavy duty prosecutor, and so that
kind of puzzles us why we are going down that road when we are very, very open
to answering any questions anybody has of me or administrators.”

PRESS RELEASE: GOVERNOR TO TURN OVER FINDINGS - Office of the Governor —
August 13, 2008:

Governor Palin has directed all her staff to cooperate fully with Branchflower.

Palin administration cooperating with investigator - KTUU-TV — August 15, 2008:

Lawmakers had wanted to know if Steve Branchflower needed them to issues
subpoenas to require witnesses to talk to him about Gov. Sarah Palin’s decision to fire
Monegan and about the actions of her staffers. But State Sen. Hollis French says the
meeting was cancelled because there’s no need for subpoenas at this point.

Palin aide Frank Bailey placed on administrative leave - KTUU-TV — Aupust 19 2008

“We figured, if there is an investigation going on with an unknown outcome — we
don’t know exactly what (special investigator) Mr. Branchflower is going to
conclude — that Mr. Bailey just needed to step away from the situation, although
be available to the investigator,” [Palin spokesman] McAllister said.

The governor’s office also says that Bailey will cooperate fully with the

investigation,

Palin aide put on leave in firing flap, BAILEY: Official who made all inquiring about
trooper taken “out of the mix.” - Anchorage Daily News — August 20, 2008;

Spokeswoman Sharon Leighow said that with Bailey still a state employee, Palin
“can direct him to assist Mr. Branchflower, thereby fulfilling her pledge to
Alaskans to cooperate fully with the investigation.”
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Re: Governor Palin and Trooper Investigation - McCain Campaign Press Release —
August 30, 2008:

Governor Palin is an open book on this — she did nothing wrong and has nothing
to hide. As areformer and a leader on ethics reform, she has been happy to
cooperate fully in the inquiry of this matter.

Attorney challenges Monegan firing inquiry — Anchorage Daily News - September 2,
2008:

He {Governor Palin’s Lawyer Mr. Van Flein] said the governor’s office welcomes
the inquiry and will cooperate.

Palin has made repeated public statements that she’ll cooperate, and that hasn’t
changed at this point, Van Flein says.
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ALASKA STATE LEGISLATURE
HOUSE JUDICIARY STANDING CCOMMETTEE
March 14, 2007
1:08 p.m.

MEMEBERE PRESENT
Representative Jay Ramras, Chair
Representative Nancy Dahlstrom, Vice Chair
Representative John Coghill
Representative Bob Lyan
Representative Ralph Samuels
Representative Man Gruenberg
Representative Lindsey Holmes
MEMBERS ABSENT
All membars presant
OTHER LEGISLATORS PRESENT
Representative Bill Stcltze
COMMITTEE CALENDAR
CONFIRMATION HEARRING(S)
Attorney General [Continued from 3/2/07}

Talis Colberg - Palmer

- CONFIRMATION(S) ADVANCED

HOUSE BILL NO. 175

"An Act relating to the prohibition of the exercise of the power
of eminent domain against a recreational structure for the
purposes of developing a recreational facility or project.™

- HEARD AND HELD

PREVIQUS COMMITTEE ACTION

BILL: HB_175

SHORT TITLE: EMINENT DOMAIN; RECREATIOHAL STRUCTURES

SPONSOR {S) : REFRESENTATIVE(S) JOHNSOH

03/05/07 {H) REAL THE FIRST TIME - REFERRRLS
03/05/07 {H) JUD, FIN
03/14/07 (H) JUD AT 1:00 PM CAPITOL 120

WITHESS REGISTER

TALIS COLBERG, Appointee
Attorney General

P =1 oa

FaiLmEY, Arasrs

POSITICN STATEMENT: Testifisd as appointee to the

Attornay General.

REPRESENTATIVE CRAIG JOHNSON

Alzska State Legislature

Juneaw, Alaska

POSITICN STATEMENT: Sponsor of HB 175.

DAVE FEEZKIMN

Alaska Association of Realtcrs (AAR)

Kenai, Alaska

POSITION STATEMENT: During discussion of HE
comments and asked the committee to support the
it from committee.

173,

position of

providad

bill and report
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DICK MYLIUS, Acting Director

Central Office

Division of Mining, Land and Water

Department of Natural Resources (LDNR)

Anchorage, Alaska

POSITION STATEMENT: Responded to gquestions cduring discussion of
HB 175.

ACTION NARRATIVE

CHAIR JAY RAMRAS called the House Judiciary Standing Commitree

meeting to order at 1:08:05_ PM, Representatives Coghill,
Samuels, Lynn, Holmes, Dahlstrom, and Rasras were present at the
call to order. kepresentative Gruenberg arrived as the meeting

was in progress. Representative Stoltze was also in attendance.

“CONFIRMATION HEARING(S)
*Attorney General

1:08:29 £M

CHAIR RAMRAS announced that the first order of business would be
the consideration of the appointment of Talis Colberg to the
peosition of Attorney General.

REPRESENTATIVE COGHILL asked Mr. Ceolberg whether he would be
willing to draft a letter to the federal government asking it te
address the issue of tribal status in Alaska.

L1:11:02 pM

TALIS COLBERG, Appecintes, Attorney General, indicated that he
would draft such a letter but only if the governor asiks him to
do so, because that is her decision to make, not his.

REPRESENTATIVE SAMUELS asked Mr. Celberg what his legal advice
to the governor would be should she decide to pursue that issue.

MR. COLEERG said he would endeavor tc provide the governor with
the best legal advice available that would support her policy
choices to the extent that they are consistent with the law., In
response to a comment, he opined that it is not inconsistent to
provide legal advice to the governor and te the legislature on
individual issues but still give deference tc the person who
appointed him.

REPRESENTATIVE SAMUELS asked whether he should assume that any
legal advice he receives from the Department of Law {DOL) will
simply coincide with the governorfs policies.

MR. COLBERG o¢pined that it would be wrong to assume that the
attorney general will always say only what the governor wants to
hear, and suggested that his advice te the governor cencerning a
university regent demcnstrates that point.

1:21:40 PM

REPRESENTATIVE SAMUELS offerad his understanding that in that
situation, the governcr had not publicly expressed a desire one
way or the other, and surmised ¢that if the governor does express
an opinion publicly about a matter, then legislators would need
to get separate counsel on that iJssue if they don't agree with
her, bhecause Mr. Colberg would simply be promoting the
guverLuor 'y viewpoint,

MR. COLBERG <clarified that in the aforementicned situation, the
governor only asked for his advice after she had already asked
for the regent's resignation. In response Lo & gquestion, he
indicated that he still wishes to address the issues that arise
betwe=n the Native and non-Native populations in Alaska.

CHAIR RAMRAS suggested that Mr. Colberg will bring a £fresh
perspective to the Job, He then asked Mr. Colberg to speak
abgut some of the disharmony that exists in beth the Fairbanks
and Anchorage district attorney offices - because he has been
told that it stems from a merale problem rather than 2
compensation problem - what Mr. Colberg perceives as being some
of the personnel issues, and what Mr. Colberg intends to do to
resolve them.
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The committee tock an at-ease from 1:31 p.m. to 1:33 p.m.

MR. COLBERG said that Richard Svobodny - Chief Assistant
Attorney General, Criminal Division - wenld be locking into
those issuves for him. Mr. Colberg mentioned that Mr. Svobodny

is currently in the Kenai office looking into why there is a
disproporticnate prosecution failure rate compared to the
offices in rest of =the state. Mr. Colberg said he is
comfortable with Mr. Svobodny's efforts to constructively
address members' concerns about the Anchorage and Fairbanks
coffices.

1:36:22 PM

REPRESENTATIVE SAMUELS pointed ouft that in addition to having
sufficient legal expertise, an attorney general must have the
ability to manage the 280 atteorneys currently working for the
DOL. He gaid that how the personnel issues pertaining te the
TWC MOST recent previous directors of the Criminal Division have
been handled gives him pause (and raises questions regarding]

Mr. Colberg's management skills, particularly given that
managing the personnel at the DOL is the bigger part of the Jjab
of attorpey general. Representative Samuels sought assurance

that Mr. Colberg's management skills are up to the task.

REFRESENTATIVE DAHLSTROM suggested that it 1is unreasonable to
expect a candidate for confirmation teo not take any action in
his/her prospective role before being confirmed. €he cautioned
that many of the facts regarding the afeorementioned situations
are not yet known by either legislators or the public, and that
for Mr. Colberg to disclose more information about thoae
situations could breach confidentiality and tha law.

REPRESENTATIVE COGHILL suggested that the committee merelyv wants
to have a discussion regarding Mr. Colberg’s management style.

REFRESENTATIVE SAMUELS concurred, reiterating his view that an
attorney general's management skills are more important than
his/her legal skills.

MR. CCLBERG concurred, recounted his experience while serving on
the Matanuska-Susitna (Mat-Su) Berough assembly, acknowledged
that most of his management experience relates to offices with a
small number of personnel, and assured the committee that he
doesn't expect to have to hire a2 new director of the Criminal
Division every faw months.

REFRESENTATIVE LYNN cbserved that without knowing more about the
situations that were presented to Mr. Colberg, it will be
difficuit for the committee teo evaluate his actions.

CHATR RAMRAS offered his understanding that the district
attorney office in Fairbanks has lost many high-profile cases,
including cases invelving rape and murder, and yet the office
appears te be pursuing meny c¢harges of mizconduct inveolving a

controlled substance in  the sixth degree. He asked, therefore,
whether Mr., Colberg feels that a reallocation of prosecutorial
resources at the Fairbanks office would be in order. Chair

Ramras also asked Mr. Colberg how he intends teo address the
~issue of low morale in that office,

1:46:15 M

MR. COLBERG offered his recollection that the district attorney
office in Fairbanks has only lost one high-profile sexual

assault case - two years ago - and that the aforementioned
misconduct charges were not occurring independently but rather
in tandem with other charges such as DUI. He suggested,

therefore, that any morale problem which exists in that office
has no correlation te the allocation of prosacutorial resources,
He mentiened that he has been presented with information
suggesting that any morale problems that exist in  the various
district atternev offices existed before the new administration
took office, and reiterated that Mr. Svobodny will be addressing
those problems. Mr. Colberq, on the guestion of prosecuterial
ragource allocation, surmised that the informaticn he has
received differs greatly from that which Chair Ramras has
received, and cffered his belief that Iesources are not
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currently being allocated in favor of the aforementicned
misconduct charges.

CHATR RAMRAS asked Mr. Colberg whether he is satisfied with the
prosecutorial respurce allocation in the Fairbanks office, and
again asked Mr. Colberg what he intends to do about the low-
morale situation teo ensure that the district attorney offices do
a better job of protecting the public,

MR. COLBERG said he will be relying on Mr. Svobodny's

recommendations. He offered his understanding that at one
office, the actual physical location of the building is
contributing to low morale. In response to a question, Mr.

Colberg said he has asked Mr. Svobodny to loek into all the
issues arising at the state's various district attorney cffices.

1:52:22 PM

REPRESENTATIVE SAMUELS asked whether there is a specific pelicy
in place at the DOL wherein [legislators'] requests for
informaticn must be forwarded up the chain of command before
being fulfilled.

MR. COLBERG said he has not established such a policy himselif
but acknowledged that perhaps at one point there might have been
a policy in place wherein DOL employees were supposed to
document leglslative contacts. Furthermore, perhaps some people
gimply feel that they should inform their supervisor when a
legislator contacts them.

REPRESENTATIVE HOLMES said she has recently come ACross
individuals at the DOL who helieve that there is a policy in
place such as Rapresentative Samuels described. She
recommended, therefore, that Mr. Colberg make efforts to inform
all of his staff that they are free to disseminate information
to legislators when they reguest it.

CHAIR RAMRAS, notwithstanding Mr. Colberg's comments that he
intengds to rely on Mr. Svobodny's recommendations, opined that
there 1is no substictute for a hands-on approach te maEnaging a
department.

MR. COLEERG agreed to issue a statement to his staff regarding
how he would like them to deal with legislative requests for
information.

CHATIR RAMRAS asked Mr. Colberg to comment on the issues raised
as a8 result of the passage of certain ballet measures.

MR. COLBERG indicated that the DOL 1is establishing a new
position that will deal with the legal issues which cculd arise
from the "cruise ship initiative,” and said he expects that
{that initiatiwve] will engender litigation. In respense Lo 2
guastion, he indicated that he is not sure whether the same
legal arguments could be raised regarding Washington's Container
tax as might be raised regarding the c¢ruise ship initiacive,
should litigation result from either or both. In response to &
further question, he said that the DOL's positiecn would be to
defend, to the best of its ability, what the veoters passed.

2:02:07 BM
REPRESENTATIVE SAMUELS referred to an upcoming bation measure

pertaining to establishing a gaming commissien, and asked Mr.
Colberg whether he thinks gambling would be good for Alaska.

MR. COLBERG opined that gambling can be very corrosive to
society. In response to further gquestions, he indicated that
[the statej is currently invelved in litigation regarding che
interpretation of the aforementioned ballet measure, and
xplained that the MNational Indian Gaming Commission (NIGC)
requires that the federal ordinances allowing for Indian
gambling must stipulate that the tribe comply with iis state's
laws on gambling.

CHAIR RAMRAS, referring to the State v. Amerada Hess, et al.
settlement money, asked Mr. Colberg what proactive approach he
will take regarding any funds engendered by the "cruise ship
head tax" and any ensuing litigation.
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MR. COLBERG said he is not aware of any action pending on that
particular tax,

CHAIR RAMRAS suggested to Mrc. Colberg that he provide counsel to
the legislature regarding that issue.

REPRESENTATIVE GRUENBERG asked Mr. Colberg to explain the status
of possible litigation against the actuaries responsible fer the
Public Employess' Retirement System and Teachers' Retirement
System (PERS/TRS) funds.

MR. COLBERG said the DCL has made a request for an appropriarion
of $12 million to pursue that litigation, and that the case is
on held pending funding. He added that the DOL feels that there
is a good cause of action and recommends going forward with it.
In respense to a further guestion, ha said that monevs
appropriated thus far for that purpose have already been spent.

REPRESENTATIVE GRUENBERG indicated that he would want the State
to not let the statute of limitaticns run cut on that case.

MR. COLEERG, in response to a guestion regarding the Mghowell w.
State rcase, said, "I think the majority was right."

CHARIR RPAMRAS asked Mr. Colberg whether he believes that the
"advocacy section™ that weilghs in on the regulatory filing in
frant of the Regulatory Commission of Alaska (RCA} should
[continue tol] be located within the O©ffice of the Attorney
General .

MR, COLBERG said vyes. He opined that frem an instituvtienal
perspective, it is a bad concept for agencies to develop their
own separate legal departments, bicause doing so  could craate
consistency problems.

2:26:04 PM

CHRIR RRMRAS referred to Mr. Colberg's 3/13/07 letter regarding
the Alaska Gasline Inducement Act (AGIA}, and asked Mr. Cclberg
to elabeorate.

MR. COLEERG said:

There's been a lot written on that. Yeou have not only
about a 3l-page opinion fzom [former| Attorney General
Marguez talking zbout that that's, in his view, citing
many of the same cases, older even, that there are
reasons to argne that fiscal certainty could be
justified for 30-45 years, you have at the other end
Senator French wrote a very long opinion saying that
nothing over 2 years, hevond the term of any

- legislature, could be found legitimate. And then
ultimately, almost all of the opinions agree that
there's ne certainty about the fiscal certainty sheort
of a court decision.

Now, what it gets dinte is, always, an interpretation
of Article 11X, Section 1, in tandem with Arvicle IX,
Section 4, [of the Alaska State Constitution}. And
Alaska; like ahout almost 10 srates, has  this “do not
surremncier your taxing avthority” ceming out of an eold,
old, old Gecrgia case, which is perhaps more than 150
years old, where states anticipating issves ariging
from a surrender by cne legislature of powers creating
sericus problems down the line.

In the limited case law that's available in Alaska
that gives hints about it and from the minutes of the
[Rlaska]l Constitutional Cenvention, Delegate Nerland
specifically talked about inducements, and for
industry, and he used the word "inducements"™ in there,
and the concept is that here, this is a 10-year period
that is trigeerad by the initiatien of giving
something. It's not something that we’re premising in
advance <f any commitment; it's in response to a
commitmant and investment made - it's for a limited
duration.

4827
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MR, COLBERG centinued:

And can it be challenged? 0f course. And who is
going to decide? The precedent is pretty slim ail the
way around. But we think it's much meore defensible to
make, under the terms described, in the AGIA, a 10-
year concept that's not promised beifore anything's
done, but after there’s been a commitment and an
investment that can be justified and defensible in
court.. And ... even [former Attcorney General
Margquez's] cpinion can be defended, we just think it's
too much of a stretch.

And so the opposite end is Senater French saying
nothing over 2 years will prevail, and he laid out a
very thorough set of arguments. But there is a
gualifier in Article IX, Section 1, that lLeaves copen
the door for some exceptions, and if it had ne purpose
- and every word has a purpose in that type of thing
is the presumption - there'd be no reason for that,
and we think this ... £fits into the gist of the
comments made when it was created as to what's an
appropriate use for that terminclogy.

MR. COLBERG, 1in response to a guestion regarding [Indian]
gaming, offered his understanding that Kake and Klawock [are
cnly requesting permission from the NIGC to cffer] bingo and
pull-tabs, both of which are currently allowed under state law.

2:31:15 BM

REPRESENTATIVE DAHLSTROM made a motion to advance from committee
the nomination of Talis Colberg to the position of Attorney
Genaral. There being no cbjection, the confirmation was
advanced from the House Judiciary Standing Committee.

The committee took an at-ease from 2:32 p.m. to 2:38 p.m.

HB_175 - EMINENT_ DOMAIN; RECREATIONAL_STRUCTURES

2:;39:17 EM

CHAIR RAMRAS announced that the final order of business would be
HOUSE BILL NO. 175, "An Act relating to the prohibition of the
exercise of the power of eminent domain against a recreaticnal
structure for the purposes of dewveloping a recreational facility

ar project.”

2:39:05 PM

REPRESENTATIVE CRAIG JOHNSON, Alaska State legislature, spongsor,
relayed that legislation last vear set limitations on the
exercize of eminent domain and elevated someone's perscnal
residence such that eminent domain could not be exercised for
the purpose of developing a recreaticornal facility or project
unless the homeowner consented tc the taking of his/her
residence. House Bill 175 would extend that limitation to a
person's recreational structure, and establishes a limit
regarding the amcunt of land that would be protected te a radius
250 linear feet around the recreational structure itself - the

same amonnt  of land rthar would apply in situesticn=  inwvoly

ving 4
residence; HB 175 would n3t interfere with a government entity's
exercise of eminent domain for other legitimate purpeses. He
relayed that although last year's legislation struck a fine
balance between all interested parties, recreational structures
were not included, and so he is now bringing this issue forward
because he believes that private ownership constitutes the
greatest use of Rlaska's land. He mentioned that HB 175 would
not apply to recreaticnal structures owned by partnerships or
businesses.

2:43:12 PM

DAVE FEEKIN, Alaska hszociation of Realtors (ARAR}, spoke about
last year's legislation, relaved that the property rights of
"second home" owners is of key impeortance, and opined that
HBE 175 protects the values of those properties. Realtors have
heérd from many Alaskans about the importance of recegnizing and
protecting a key element for many families and their BAlaskan

Page 6 of 7
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lifestyles - the ownership and enjoyment of recreational
properties and cabins. He concluded by asking the committes to
support HB 175 and move the bill from committee.

CHAIR RAMRAS, after ascertaining that no one else wished to
testify, closed public tezstimony on HB 175.

REPRESENTATIVE JCOHNSON, in response to a guestion, said, "It is
standard practice to have access to your land ...; I believe
that that right-of-way does exist, and [the goevernment]
couldn't condemn the area to prohibit you from having access to
your property ...."

REPRESENTATIVE GRUENRBERG questioned whether the term,
"recreational structure"” could be construed to mean a structure
that was constructed for just one season, and ashked whether the
bill ought to require some form of permanancy with regard te
recreational structures.

REPRESENTATIVE JOHNSON said it is not rhe intention of EB 175 to
allow someone with recreaticonal property to merely put up a tent
and move it from place to place in order to protect all of the
property; HB 175 is intended to protect the owner of a permanent
recreational structure. He irndicated that he doesn't have an
objection to clarifying that peoint.

REPRESENTATIVE GRUENBERG indicated a willingness to offer a
conceptual amendment that would alter Section 3 such that the
concept of permanence would be incorperated into the definition
of "recreational structure”.

2:52:21_PBM

DICK MYLTUS, BActin Director, Central Office, Divisiocn of
Mining, lLand and Water, Department of Natural Resources (DRR),
in response to a question, said that the department doesn't have
any objection to [the bill or the aforementioned propesed
change], and that the department has never exercised eminent
demain in order to acquire recreaticnal properties or access to
recreatinnal opportunities without the consent of the property
OWner. He opined that it would be goed to better define the
term, "recreational structure”, particularly given that both
tent camps and millicn-dollar structures are all considered to
be recreational structures. In responge to a further guestion,
Mr. Mylius provided comments regarding a particular university
land transfer.

REPRESENTATIVE JOHNSON, in response to a gquestion, reiterated
that the bill is intended to only protect the land that is
within 258 linear feet of the structure, whether that structure

is somecne's perscnal residence o¢or recreational structure. In
response to a comment and gquestion, he indicated that he would
be amenable to an amendment that would clarify that point. In

response to a further gquestion, he said he intends for the
protections aiforded by the bill to apply only to a landowner
who holds legal title to the recreational structure.

REPRESENTATIVE DAHLSTROM surmised that several members believe
that the issue of how much land is geing to be protected still

needs to be clarified in the bill.

REPRESENTATIVE GRUENBERG suggested that the issues raised by the
committee be addressed via a committee substitute.

[HBE 175 was held cver.]
ADJOURNMENT

There being no further business before the committee, the House
Judiciary Standing Committee meeting was adjourned at Z:58 p.m.
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