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Sponsor Statement for SB 279: Mortgage Lending 

Senate Bill 279 "An Act relating to the regulation of residential real property mortgage lending, 
including the licensing of mortgage lenders, mortgage brokers, and mortgage loan originators and 
compliance with certain federal laws relating to residential mortgage lending; and providing for an 
effective date." 

Senate Bill 279, along with regulations promulgated when the bill becomes law, will bring Alaska's 
mortgage lending law into compliance with the new federal law and national licensing system. 

Alaska's current mortgage lending law, the Alaska Mortgage Lending Regulation Act ("AMLRA"), became 
effective July 1, 2008. The law requires that mortgage lenders, brokers, and originators apply for and 
obtain a mortgage license in order to do business in Alaska. The purpose of this law is to protect 
consumers and hinder predatory lending and fraudulent behavior. 

On July 30, 2008, a new federal law called the Secure and Fair Enforcement for Mortgage Licensing Act 
of 2008 (the SAFE Act) became effective. The SAFE Act requires that all states (1) implement mortgage 
laws which conform to its requirements by July 30, 2009, and (2) join and use a national database called 
the National Mortgage Licensing System and Registry (Registry) to license mortgage loan originators. 
States may implement more comprehensive mortgage lending laws than are provided under the federal 
SAFE Act, which provides minimum standards and requirements. 

Alaska was able to join and begin licensing through the Registry on August 1, 2009, as the result of the 
passage of House Bill 221 last legislative session, which authorized participation in the Registry, enabling 
the state to comply with that part of the SAFE Act. 

Under the SAFE Act, a state which is unable to meet the July 30, 2009 compliance deadline and whose 
legislature meets annually, may apply for a one-year extension to the U.S. Department of Housing and 
Urban Development (HUD), the federal agency tasked with compliance oversight. Alaska requested an 
extension on August 25, 2009. 

If a state does not comply with the federal law by the deadline, then HUD is required under the SAFE Act 
to license loan originators in the state. While a state may maintain authority under its existing law, the 
authority will be subordinate to HUD. This structure would increase the regulatory burden and cost on 
the industry. HUD is not required to coordinate with the states. 
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A few examples of revisions and requirements under the SAFE Act include (a) changing our current 
license renewal from a biennial to an annual renewal and (b) requiring 20 hours of pre-licensing 
education. 

For consumers and state regulators, one of the primary advantages to joining the Registry is the 
sharing of information about mortgage lenders and loan originators among states, as well as the 
ability to conduct joint exams with other states for out-of-state mortgage lenders doing business in 
Alaska, including those which operate via the Internet The Registry also increases and centralizes 
information available to state regulators, the industry and consumer about the mortgage lending 
companies and professionals. The use of a national licensing database is also beneficial to the 
mortgage lending industry, making it easier to track mortgage loan originators and creating a 
uniform, electronic application process for licensing. 

I respectfully request your consideration of this bill and look forward to hearing your questions and 
concerns. 
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HCS for CS for Senate Bill 279(L&C) 

"An Act relating to regulation of residential mortgage lending, including the licensing of 
mortgage lenders, mortgage brokers, and mortgage loan originators, and compliance with certain 
federal laws relating to residential mortgage lending; and providing for an effective date." 

Section 1 
Adds legislative intent in uncodified law to clarify that the repeal of 45.50.47 I (b)(52) does 
not prevent liability for prohibited conduct under 45.50.471-45.50.561. 

Section 2 
Amends the definition of financial institution in Title 06 to delete reference to "small 
mortgage lender," because the new federal requirements of Public Law 110-289, Title V, 
Secure and Fair Enforcement for Mortgage Licensing Act (SAFE) do not allow states to 
offer a small mortgage lender exception. 

Sections 3-4 
Requires the state to use the National Mortgage Licensing System and Registry ("registry") 
to license mortgage lenders, mortgage brokers, and mortgage loan originators and to issue 
them a unique identifier per SAFE. Doing business in the state includes doing business in 
the state from a location outside the state or via the Internet. Outlines loan processor and 
underwriter licensing requirements per Model State Language approved by HUD. If they 
are independent contractors, they must be licensed as a mortgage loan originator. If they are 
not independent contractors, and if they do not advertise or represent themselves to the 
public as mortgage loan originators, then they do not need to be licensed. Also, adds the 
internet to the list of advertising or communication requiring licensing identification. 

Section 5 
Sets forth the allowed exemptions to licensing under this chapter per SAFE. 

Section 6 
Grants authority for the state to participate in the registry, pay the required fees, require 
industry licensing through the registry and establish a process for licensees to challenge 
information entered into the registry, as required by SAFE. 
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Section 7 
Describes license application requirements, which include: be on a form prescribed by the 
department (defined as DCCED) and the registry; contain complete information; include 
applicant and control person fingerprints, and contain financial background and experience. 
AS 06.60.020 and .025 are combined into this new section and .025 is repealed. 
Regulations will include any other registry application process requirements not included in 
statute and required by SAFE. 

Section 8 
Reference to "originator" is changed to "mortgage loan originator. No substantive change. 

Section 9 
Per the SAFE act, requires applicant for mortgage license to furnish to the registry or the 
department, information regarding applicant's identity, including fingerprints, personal 
history and experience, credit report, and information related to administrative, civil or 
criminal findings. It reduces points of contact and allows department to use the registry as a 
channeling agent for requesting and distributing information for any source directed by the 
department. 

Section 10 
Requires payment of application fee and license fee, and changes license renewal from 
biennial to annual renewal based on the calendar year, per SAFE. 

Section 11 
Clarifies that state mortgage license fees are in addition to registry fees and business license 
fees assessed under AS 43.70. 

Section 12 
Permits fees under this chapter to be set in regulation. 

Section 13 
Modifies pre licensing and relicensing education requirements for mortgage loan originators 
per SAFE requirements. 

Section 14 
Sets forth SAFE requirements for pre-licensing test. The test measures an applicant's 
knowledge and comprehension, including ethics, and federal and state law relating to loan 
origination, fraud prevention, consumer protection, nontraditional mortgages and fair 
lending. The minimum passing score is 75 % correct answers. Mortgage loan originators 
may retake the test 3 consecutive times after waiting 30 days after the proceeding test. After 
failing 3 consecutive tests, an individual may not retest for at least 6 months. A mortgage 
loan originator who does not maintain a valid license for 5 years, must retake the test. This 
period without a license does not take into account time during which individual is a 
registered mortgage loan originator. Department is authorized to access a fee for each test 
administration. 

2 
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Section 15 
Authorizes the department to adopt regulations to cover bonding requirements. 

Section 16 
Requires that bonds be continuous and last until three years after a license is terminated or 
revoked. This brings the bonding requirements into line with the requirements for other 
licensed industries (i.e., money service businesses and payday lenders, which are also 
licensed by the department). 

Section 17 
Deletes a reference to AS 06.60.025 (Application for originator license), which is being 
repealed and its subject matter added to SAFE-compliant AS 06.60.020 (Application for 
license). 

Section 18 
Sets forth the determinations the department must make before granting a mortgage license 
under SAFE. Applicants must have met the requirements of this chapter. General financial 
fitness and character ofthe applicants, directors, officers, members, owners, and other 
principals must indicate that the business will operate efficiently, fairly, in the public 
interest and under the law. Replaces the term "principals" with "control person" per the 
Model State Language. Control person is subsequently defined in Section 81 (Definitions). 

Section 19 
In order to be responsive to the industry and not halt the course of commerce, this 
amendment is added because of the length oftime it sometimes takes to process fingerprint 
cards: sometimes up to 4 months in the past. The change authorizes the department to issue 
a provisional license, the duration of which may last no more than 90 days, if applicant 
meets all licensure requirements, with the exception of receipt of a background check, which 
is delayed, through no fault of the applicant, more than 60 days after the date the 
fingerprints were submitted by the applicant. 

Section 20 
Per SAFE requirements, changes the duration of the license from 2 years to one year, 
renewing each December 31 st. 

Section 21 
Requires a licensee to renew license in a form and manner required by the department and 
the registry and to submit certain information. Changes the renewal fee from biennial to 
annual fee to comply with SAFE. Renewals are submitted through the registry, not the 
department. Authorizes the department to adopt procedures and deadlines for license 
renewal and the assessment of a penalty for late filing, consistent with registry requirements. 

3 
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Section 22 
Per SAFE, adds a new section, which states the minimum standards for license renewal, 
which include: meeting license issuance standards, satisfying continuing education 
requirements, paying fees, and complying with requirements under the chapter. Allows the 
department to establish reinstatement process for expired licenses via regulation. 

Section 23 
Adds clarifying language. Omits reference to the return of a paper license, in contemplation 
of going paperless, since all up-to-date records are fully accessible by the public on the 
registry website. 

Section 24 
Reference to "originator" is changed to "mortgage loan originator." 

Section 25 
Clarifies process for a licensee to request the reactivation of a license. 

Section 26 
Changes three license inactivation requirements, which include: (1) paying annual license 
fee per SAFE, (2) maintaining the bond required by AS 06.60.045, instead of letting the 
bond expire, and (3) filing the annual report required by AS 06.60.100. During inactive 
status, a licensee must inform the department of any changes in name, address, location or 
business operations or control person. 

Section 27 
Modifies the requirements for reactivation of an inactive license, taking into account annual 
license renewals under SAFE and eliminating reference to 24 months, since inactive 
licenses expire within 12 months, if not reactivated and renewed. If reactivated, a license 
expires on December 31 st of the year issued. 

Section 28 
Provides that the date licensees must file an annual report will be established by regulation, 
as well as the report's form and content. 

Section 29 
Requires licensee to submit reports to the registry, as required by the registry. 

Section 30 
Adds a new section to deal with branch office applications through the registry, and 
authorizing the department to adopt regulations regarding procedures and fees for the 
submission of a branch office application consistent with the requirements of the registry. 

Section 31 
Adds the authority for the department to establish by regulation, the fees and other 
requirements for requesting approval of a change in control of a mortgage licensee, 
consistent with the requirements of the registry. 

4 



5019 

Section 32 
Technical change to correct reference to a statute's subparagraph lettering, which is 
changed. 

Sections 33-35 
Reference to "originator" is changed to "mortgage loan originator." 

Section 36 
Establishes continuing education requirements for mortgage loan originators in accordance 
with SAFE. Changes current law (which requires 24 hours of education for each biennial 
license period) to at least 8 hours annually, and specifies 3 hours of federal law and 
regulation, 2 hours of ethics (including instruction on fraud prevention, consumer 
protection, and fair lending issues), and 2 hours of non-traditional mortgage product 
marketplace (i.e., reverse mortgages). Continuing education courses must be approved by 
the department. A mortgage loan originator may only receive credit in the year for which 
the course was taken and may not retake the same course in the same or successive years to 
meet the annual continuing education requirement. A mortgage loan originator who is an 
approved instructor may receive credit at a rate of 2 hours for every hour taught. Successful 
completion of a continuing education course approved for another state by the registry shall 
be accepted as credit in Alaska. A mortgage loan originator who becomes unlicensed must 
complete the continuing education requirements for the last year in which they held a valid 
license. The department may establish by regulation procedures for making up deficiencies 
in continuing education. 

Section 37 
Deletes reference to small mortgage lender (no small lender exemption allowed under 
SAFE). This section authorizes the department to deny, suspend, revoke, condition, or 
decline to renew a license, or to take other disciplinary action, and sets forth the conditions 
under which disciplinary action may be applied. 

Section 38 
Changes "originator" to "mortgage loan originator." States the department may suspend or 
revoke a license when an award is made from the surety fund. Adds departmental authority 
to "decline to renew" a license as well. 

Section 39 
Deletes reference to small mortgage lender (no small lender exemption allowed under SAFE). 

Section 40 
Clarifies that reinstatement of a license may occur when that license is under suspension 
(not when it has been revoked). Deletes reference to AS 06.60.017, the small mortgage 
lender statute (no small lender exemption allowed under SAFE). 

5 
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Section 41 
Clarifies and better defines the department's investigation and examination authority. 
Eliminates the 36 month suggested examination schedule and provides that the department 
may conduct reviews, investigations, or examinations as often as necessary to carry out the 
purposes of the chapter. 

Sections 42-43 
References to "originator" are changed to "mortgage loan originator." 

Section 44 
Adds a new section as required by SAFE, which mandates the department making regular 
reports of violations, as well as enforcement actions to the registry, subject to provisions 
established in regulations regarding confidentiality. Reportable information will include 
employment history and publicly adjudicated disciplinary and enforcement actions. 
Privileged and otherwise confidential information will be protected. 

Section 45 
Deletes reference to small mortgage lender (no small lender exemption allowed under 
SAFE). 

Section 46 
Adds a new section which requires everyone operating as a mortgage loan originator, 
mortgage broker or mortgage lender to clearly display the unique identifier, which has been 
assigned by the registry, on all residential mortgage loan application forms, solicitations, 
and advertisements, including business cards or websites, and any other documents as 
established by regulation or order of the department. This language comes from the Model 
State Language. 

Section 47 
Deletes reference to small mortgage lender (no small lender exemption allowed under 
SAFE). Corrects the over-inclusiveness of AS 06.60.330(6) by limiting applicability from 
"any other federal law or regulation" to "any other federal statute the purpose of which is to 
regulate residential mortgage lending" and the regulations adopted under the statutes 
identified in AS 06.60.330. 

Section 48 
Prohibited activities from current law (subsections 1-2, and 16-25) are expanded to include 
additional prohibited activities for consumer protection from the Model State Language 
(subsections 3-15, and 26). These provisions are intended to protect consumers. 

Section 49 
Adds a new subsection to define "escrow account." 

Section 50 
Adds clarifying language and deletes reference to small mortgage lender (no small lender 
exemption allowed under SAFE) and the statutes which apply to small mortgage lenders. 

6 



5021 

Section 51 
More clearly outlines the provisions for cease and desist proceedings per SAFE. 

Section 52 
Increases rights of licensees by adding a new section, which provides for the right of review 
of temporary cease and desist orders. 

Sections 53-54 
Deletes reference to small mortgage lender (no small lender exemption allowed under 
SAFE). 

Section 55-56 
Deletes reference to small mortgage lender (no small lender exemption allowed under 
SAFE). 

Section 57 
Reference to "originator" is changed to "mortgage loan originator." Describes the surety 
fund purpose to be to pay fund claims against mortgage loan originator licensees. 

Section 58 
Reference to "originator" is changed to "mortgage loan originator." Adds clarifying 
language to describe the composition of the surety fund, which includes: (1) appropriations 
of payments made by mortgage loan originator licensees, (2) filing fees for fund claims, (3) 
income earned on the investment of money in the fund, and (4) subrogation money 
deposited in the fund by the department under AS 06.60.740. 

Section 59 
Reference to "originator" is changed to "mortgage loan originator." Authorizes the 
department to establish the fund fee, which is paid by mortgage loan originator licensees, to 
be set in regulations. 

Section 60 
Reference to "originator" is changed to "mortgage loan originator." The amount of the fund 
fee ($150) is omitted and will be set in regulations. 

Sections 61-63 
Reference to "originator" is changed to "mortgage loan originator" and clarifying language 
added regarding the penalty of unsworn falsification. 

Section 64 
Extends the time from 7 days to 30 days in which an originator may elect to defend a fund 
claim in small claims court. 

Sections 65-72 
Reference to "originator" is changed to "mortgage loan originator. 

7 
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Section 73 
Clarifies language with regards to the surety fund, by adding the word "limit" to denote the 
$50,000 liability limit for fund claims against one originator licensee. Reference to 
"originator" is changed to "mortgage loan originator." 

Section 74 
Adds a new section, which provides that the rights granted to a claimant under the surety 
fund statutes do not limit any other cause of action the claimant may have against a 
mortgage loan originator. 

Section 75-76 
Reference to "originator" is changed to "mortgage loan originator." 

Section 77 
Adds a new subsection (e), which calls for the $10 program administration fees authorized 
to be collected under this section to be separately accounted for, and provides that the fees 
may be appropriated by the legislature to DCCED for the operation of the chapter. Under a 
later repealer section, the requirement that the Department of Natural Resources (DNR) 
collect the program administration fee is repealed. The process for the collection of the fee 
will be implemented through regulation. DNR determined that it would cost more for it to 
collect the fee than would actually be collected in fees. Therefore, a different procedure will 
be established via regulation, involving collection of the fee by title companies at closing, 
and direct submittal to DCCED, bypassing DNR entirely. « 

Section 78 
Per SAFE, the department is authorized to publish disciplinary action taken against a 
licensee under this chapter, via the Internet, the registry or other publication. 

Section 79 
Deletes reference to small mortgage lender (no small lender exemption allowed under 
SAFE). Also adds that this chapter applies to Internet activities from within or outside the 
state. 

Section 80 
Adds clarifying language to the effect that notwithstanding the provisions of AS 
06.0 1.030(f), the Administrative Code applies to departmental disciplinary actions and 
hearings and to the issuance of disciplinary orders. 

Section 81 
Deletes reference to small mortgage lender (no small lender exemption allowed under 
SAFE). 

8 



.' 

5023 

Section 82 
Repeals current definitions section AS 06.60.900 and reenacts it to incorporate the following 
substantive changes per the SAFE Act and as follows: 
• Omits definition of "agent." 
• Omits definition of "broker." 
• Adds "consumer reporting agency" per Fair Credit Reporting Act. 
• Redefines "control" and "control person" per the registry's MUl application form. Changes to 

10% the amount of voting shares in a corporation or 10% of the capital of an LLC or 
partnership, which determines when the person is conSidered to have control. "Control 
person" is defined according to the meaning provided in the registry's MUl application form. 
The 10% is presumptuous of control; however, this presumption can be overcome by a person 
having the power, directly or indirectly, to direct the management or policies of a company, 
whether through ownership of securities, by contract, or otherwise. 

• Adds "depositorv institutions" which, per SAFE, has the meaning given in the Federal Deposit 
Insurance Act and includes a credit union. 

• Adds "dwelling" which, per SAFE, means a residential structure or mobile home that contains 
one to four family housing units, or the individual units of condominiums or cooperatives. 

• Omits definition of "escrow account." 
• Adds "federal banking agencies" which, per SAFE, means the Board of Governors of the Federal 

Reserve System, the comptroller of the currency, the director of the OTS, the NCUA and the 
FDIC. 

• Adds "individual" which means natural person. 
• Changes the meaning of "knowingly" to that meaning given in AS 11.81.900(a) 
• Adds "licensed mortgage loan originator" 
• Adds "loan processor or underwriter" 
• Omits "mortgage lender license" 
• Omits "mortgage lender licensee" 
• Changes the definition of "mortgage loan" to use SAFE language. The main difference is the 

addition of mobile homes and encompasses non-owner-occupied one to four family units as 
well as owner-occupied one to four family units. (See definition of "dwelling.") 

• Adds "mortgage loan originator" per SAFE, and includes in the definition, the meaning of "real 
estate brokerage activity" per SAFE. 

• Adds "mortgage loan originator license." 

• Adds "Nationwide Mortgage Licensing System and Registry" per SAFE. 
• Adds "nontraditional mortgage product" which, per SAFE, means any mortgage product other 

than a 30-year fixed rate mortgage. 
• Adds to the meaning of "operate" to include "hold out" which means to represent to the 

public, through advertising or other means of communication or providing information, 
including the use of business cards, stationery, brochures, signs, rate lists, or other promotional 
items, that the person can or will perform an activity for which a license is required under this 
chapter. 

• Adds "operate in the state" which includes Internet businesses. 
• Omits lIoriginator," "originator license/' and "originator licensee." having replaced these 

definition with the those involving "mortgage loan originator." 
• Adds "registered mortgage loan originator" which, per SAFE, means those who work as 

9 
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originators for a depository institution and its subsidiaries or an institution regulated by the 
Farm Credit Administration. These originators must be registered through the registry and 
maintain a unique identifier. 

• Adds "registry" per SAFE. 
• Adds "residential mortgage loan." 
• Defines "residential property" to mean, per SAFE, real property located in the state on which a 

dwelling is constructed or is intended to be constructed. 
• Omits "small mortgage lender." because no small lender exemption is allowed under SAFE. 
• Adds "unique identifier" which, per SAFE, means a number or other identifier assigned to a 

licensee by protocols established by the registry. 

Section 83 
Amends the short title to the Alaska Secure and Fair Enforcement for Mortgage Licensing 
Act of20l0. 

Section 84 
Reference to "originator" is changed to "mortgage loan originator." 

Section 8S 
Amends AS 12.62.400 (National criminal history record checks for employment, licensing 
and other noncriminal justice purposes) is amended by adding a new subsection which 
permits the submittal of fingerprints to the registry, per SAFE requirements. Under the 
statute as it currently stands, these fingerprint cards must be submitted to the Department of 
Public Safety 

Section 86 
This is the repealer section. It repeals the following statutes as follow: 

06.60.017 - (Small mortgage lenders and originators) This exemption is not permitted by 
SAFE. 

06.60.025 - (Application for originator license) Application provisions for obtaining a 
mortgage loan originator license are added to AS 06.60.020 (Application for license). 

06.60.065 - (Determinations for originator licensing) Determinations to be made by the 
department before issuing a mortgage loan originator, mortgage broker or mortgage 
lender license are all included in AS 06.60.60 (Determinations before licensing). 

06.60.070 - (Form and contents of license) The department will no longer supply paper 
licenses. More complete and up-to-date information is available to the public on the 
registry website. 

06.60.075 - (License availability) Eliminated, in contemplation of paperless license and 
more complete and up-to-date information is available to the public on the registry 
website. 

06.60.090(i) - (Inactive license) Again, anticipates paperless license and obtaining license 
status via the registry website. 

06.60.097(b) - (Surrender of license) Paperless license; therefore no surrender, merely 
license status on the registry website. 

06.60.105 - (Biennial license fee) SAFE requires annual license fee, which is covered in 
this Bill Draft Section 20 (AS 06.60.085 - Renewal oflicense) provisions and Section 

10 
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II (AS 06.60.035 - Fees and expenses) which permits fees under this chapter to be set 
in regulation. 

06.60.145 - (Disqualified persons) Inapplicable. 
06.60.150 - (posting of license) Eliminated, in contemplation of paperless license and 

more complete and up-to-date information is available to the public on the registry 
website. 

06.60.440 - (Definition) "small mortgage lender" definition is eliminated because SAFE 
Act does not allow this exemption. 

06.60.540 - (Approval required) Department is not authorized to and will not use surety 
fund for these purposes. 

06.60.810 - (Payment and use offees) Repeals the requirements that DNR collect the 
program administrative fee. Instead, this $10 fee collection will be established via 
regulation. 

06.60.870 - Temporary section passed last legislative session which authorized 
participation in the Registry; authorization is included elsewhere in statutes. 

45.50.471(b)(52) - Automatic referral to the Consumer Protection Act. This repeal is the 
subject of the legislative intent language in section I of the bill. 

Section 87 
Transitional section provides that 

• a person holding a valid license issued under Chapter 06.60 on or before July 1, 2010, may 

continue to operate under that license until license expires, is revoked, or is suspended except 

for a mortgage license application amendment submitted on or after July 1, 2010 requesting 

approval of a change of a control person and this Act, including its provisions on expiration, 

renewal, prohibitions, revocation, suspension, and enforcement, apply to the license and to the 

person's operation under the license; 

• a person who is not licensed under Chapter 06.60 before July 1. 2010 and files an application for 

licensing under this Act after July 1, 2010, shall comply with the requirements of this Act to 

receive a license under this Act; and 

Section 88 
Transitional section provides for temporary fees and bond amount during the period from 
July I, 20 I 0 and effective date of new regulations. The intent is to have regulations in place 
by July I st, but if delayed, fees during this period will essentially remain the same as under 
current statutes. 

Section 89 
Authorizes the department adopt regulations necessary to implement this Act. They will 
take effect under AS 44.62 (Administrative Procedure Act), but not before July 1,2010. 

Section 90 
Section 88 of this Act (authorizing the department to adopt regulations) takes effect 
immediately under AS 01.l0.070(c). 

Section 91 
Except as provided in sec. 89 of this Act, this Act takes effect July 1,2010. 

11 
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OFFERED IN THE HOUSE 

TO: HCS CSSB 279(L&C) 

Page 1, line 8: 

Delete "REPEAL" / 

Insert "AMENDMENT" 

Page 1, line 9: / Delete "repeal" 

Insert "amendment" 

Page I, line 1 0, through page 2, line 4: ~ 
Delete all material. 

26,LSI295\C.I 
Bannister 

4115110 

Insert "the amendment not affect the right of a person to bring an action under 

AS 45.50.471 - 45.50.561 for a violation of AS 06.60.340, as amended by sec. 48 of this Act, 

for conduct that is also described under another provision of AS 06.60.320 - 06.60.380." 

Page 23, lines 24 - 25: r 
Delete "In addition to a lvities prohibited elsewhere in this chapter or by other law, a" 

Insert "A" 

19 Page 42, following line 1: 

20 Insert a new bill section to read: 

21 "* Sec. 86. AS 45.50.471 (b)(52) is amended to read: 

22 (52) violating AS 06.60.340 [AS 06.60.010 ' 06.60.380] (mortgage 

23 lending regulation);" 
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Renumber the following bill sections accordingly. 

Page 42, lines 3 - 4: 

Delete "06.60.870; and AS 45.50.471(b)(52)" 

Insert "and 06.60.870" 

Page 42, line 25: 

Delete "sec. 89" 

Insert "sec. 90" 

Page 42, line 26: 

Delete "sec. 89" 

Insert "sec. 90" 

Page 43, line 17: 

Delete "Section 89" 

Insert "Section 90" 

Page 43, line 18: 

L 

Delete "sec. 90" 

Insert "sec. 91" 

-2-

26-LS 1295\C.l 
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Date of Committee Action: 7' d.5' II d 
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FISCAL NOTE 

STATE OF ALASKA Fiscal Note Number: 

2010 LEGISLATIVE SESSION Bill Version: S6279 
(S) Publish Dale: 3/4/10 

Identifier (file name):S6279-CED-BSS-2-23-10 Dept Affected: DCCED 
"T'"it7'le="'-'====='::":=:";;;Re""g""u-rla'iti;:'o'-n"o""l M=ort"'"g-a-g""e"'"L""en,-d""in-g------RDU Banking and Securities 

"-'== __________ "'===== ________ component Banking and Securities 
Sponsor Senator Paskvan 

Requester ____ ""S"'e::.n"'at"'ec:L"'a"b"'or""a"'n"dc:C"'o"'m"'m"'e"'r"'ce'-C"'o"'m"m=itt"ee"--____ Component Number 2808 

Expenditures/Revenues (Thousands of Dollars) 

Note· Amounts do not include inflation unless otherwise noted below 

Appropriation 
Required Information 

OPERATING EXPENDITURES FY 2011 FY 2011 FY 2012 FY 2013 FY 2014 FY 2015 FY 2016 
Personal Services 65.0 65.0 65.0 65.0 65.0 65.0 
Travel 20.0 20.0 20.0 20.0 20.0 20.0 
Contractual 43.0 13.0 6.0 6.0 6.0 6.0 
Supplies 3.0 3.0 3.0 3.0 3.0 3.0 
Equipment 
Land & Siructures 
Grants & Claims 
Miscellaneous 

TOTAL OPERATING 131.0 101.0 94.0 94.0 94.0 94.0 

ICAPITAL EXPENDITURES I I I I I I I I 

ICHANGE IN REVENUES ( I 384.0 I I 438.0 I 438.0 I 438.0 I 438.0 438.0 I 

FUND SOURCE 
1002 Federal Receipts 
1003 GF Match 
1004 GF 
1005 GFlProgram Receipls 
1037 GF/Mental Health 
Other Rept Svcs (1156) 

TOTAL 

EstImate of any current year (FY2010) cost: 

POSITIONS 

/

FUIl-time 
Part-time 
Temporary 

ANALYSIS: (Attach a separate page if necessary) 

(Thousands 01 Dollars) 

131.0 101.0 94.0 94.0 94.0 
131.0 0.0 101.0 94.0 94.0 94.0 

This bill will bring the State of Alaska's mortgage lending statutes into compliance with the minimum federal licensing 
standards that are required by the federal SAF.E Act. 

94.0 
94.0 

Alaska's state mortgage lending law (effect July 1, 2008) requires that mortgage lenders, brokers, and originators apply 
for and obtain a mortgage license to do business in Alaska. The federal SAFE Act (enacted July 30, 2008) requires, in 
part, that all states utilize a national database licensing system called the National Mortgage Licensing System and 
Registry to license mortgage loan originators. This was achieved with the passage of House Bill 221 during the 2009 
legislative session, and Alaska joined the Registry August 1, 2009. The second part of the federal SAFE Act requires 
that states implement minimum federal licensing standards, which is the purpose of this bill. 

Prepared by: Lorie Hovanec, Director 
Division Banking and Securities 

Approved by: Emil Notti, Commissioner 
Department of Commerce, Community. and Economic Development 

(RlVised 91100008 OMS) 

Phone 269-8140 
DatelTima 2/22110 10:30 AM 

Date 2123/2010 

Page 1 of2 
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FISCAL NOTE #1 

STATE OF ALASKA BILL NO . ..::S:::8:..:2:.;.7::.9 ____ _ 

2010 LEGISLATIVE SESSION 

ANALYSIS CONTINUATION 

The personal services component includes the addition of one occupational licensing position. Currenlly, 
one staff member handles the processing of license application, changes and renewals for two programs: 
mortgage lending as well as money service businesses. This position will be hired in FY11 to perform 
primarily mortgage lending and Registry licensing, change notice processing, and renewal functions, as well 
as support for the examiners. Our currently employed occupational licensing position will focus on money 
service business licensing, renewals and examiner support, as well as back-up in mortgage lending at peak 
times, such as year end when all licenses renew. The contractual line includes $3,000 in FY11 for costs 
associated with this new position as well as an ongoing $3,000 in the supplies line. 

The travel component reflects the department licensing numerous out-of-state mortgage lending companies 
due to the national registry, requiring travel to examinations. The department estimates these out-of-state 
exams will cost about $20,000 per year, with travel to three exams per year, considering a 3 year exam 
schedule and reliance on other states for some portions of most out-of-state exams. 

American Association of Residential Mortgage Regulators (AARMR) and the Conference of State Bank 
Supervisors (CSBS) oversee the national Registry. The CSBS membership fee is already included in the 
division's budget; however, the AARMR annual fee of $750 is new and is included in the contractual 
component. 

Additionally, the Registry only processes federal background checks, and a licensee pays for this federal 
background check fee direclly to the Registry. State background checks (e.g., for mortgage company control 
persons) are paid up-front by the division. When the fee is collected from a licensee it goes into the general 
fund. We estimate the division's cost to be approximately $5,250 per year for this state background check 
service and is included in the contractual component. 

The contractual component also reflects $30,000 in legal fees in FY11 associated with drafting the regulation 
package and an increase in our contract for legal hearing officer services in FY11. Other states already in 
compliance with the new federal laws have experienced increased legal and hearing fees associated with 
changes affecting the industry. The department expects an increase totaling $14,000 for in FYll and FY12 
as the result of changes in current law. 

Change In Revenue: 

An increase in FY11 revenue is expected due to changes brought about expansion of the definition of 
"mortgage loan originator." This expansion includes licensing of loss mitigation specialists as mortgage loan 
originators, thereby affecting loan modification and servicing companies. Licensing these individuals will also 
increase the number of companies needing to be licensed. 

Additionally, the SAF.E. Act limits exemptions, such that non-profits, mobile home dealerships and 
previously exempt subsidiaries of financial institutions must now be licensed. 
We estimate that all of these changes will increase FY11 revenue by $384.0. 

In FY12 and beyond, the revenue increase is primarily due to the SAF.E. Act requiring annual, rather than 
biennial renewals. To estimate this increase, we reduced the number of additional applicants resulting from 
change in law in FY11, determined a number that anticipates new applicants and non-renewing licensees in 
relative stasis, and estimated the change in revenue to be $483.0 per year. 

Page 2 of 2 
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Explanation of Amendments in RCS for CSSB 279(L&q 

The Senate Finance Committee amended SB 279, based on comments received 
from the Conference of State Bank Supervisors ("CSBS")' after the bill passed out of the 
Senate Labor and Commerce Committee; and a few technical issues identified by the 
committee. The CSBS amendments were proposed to ensure compliance with the SAFE 
Act. The staff technical amendments generally provide clarification. Unless otherwise 
noted, page and line references below are to the location of the amendments in HCS for 
CSSB 279(L&C). 

a. Approval authority for education courses 

Under the SAFE Act, courses required for pre-licensing education and for 
continuing education have to be approved by the registry. Due to concern within the 
Department of Law (DOL) that the state's approval authority cannot be delegated, the bill 
provided for approval of the courses by the state, with the understanding that the state 
would rely on the registry's approval in making its decision to approve. CSBS felt this 
language conflicted with the registry's approval authority. 

The conflict is resolved with the amendments to the satisfaction of both the DOL 
and CSBS. In those sections of the bill that previously referred to approval of courses by 
the state, the bill now cites the approval under the specific SAFE Act section that 
describes the registry's authority in this area. CSBS also pointed out that paragraph (e) of 
AS 06.60.038 (page 7 of SB 279) will be unnecessary under the SAFE Act and it has 
been deleted. 

The changes that address these issues occur in AS 06.60.038 (pre-licensing 
education) (see section 13, page 7, lines 11 -21) and in AS 06.60.160 (continuing 
education) (see section 36, page 16, lines 7-15). 

b. Approval authority for licensing test 

The SAFE Act provides that the licensing test will be developed by SAFE and 
that the test will cover both federal and state law. CSBS felt that the separate approval by 
the state for the state component of the test conflicted with the SAFE Act. The 
amendments take out the separate references to the "national" and the "state" tests and 
just cite the section of the SAFE Act that describes the authority of the registry to develop 
the licensing test on both federal and state law. 

This change is in AS 06.60.040 (testing of mortgage loan originators). See 
section 13, page 7, lines 22-25. 

A wholly-owned subsidiary of CSBS owns and operates the Nationwide 
Mortgage Licensing System and Registry ("registry"). 
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c. Disqualifying felony convictions 

The SAFE Act requires that an applicant for licensing as a mortgage loan 
originator who has been convicted of any felony in the seven years before the application 
is disqualified from licensing. If a felony conviction involves "an act offraud or 
dishonesty, a breach of trust, or money laundering," then the applicant is disqualified not 
for seven years but for life. SB 279 included the limitation involving "fraud or 
dishonesty, a breach of trust, or money laundering" for felonies occurring within seven 
years of the application. This inconsistency with the SAFE Act is corrected by the 
amendment. 

The change is in AS 06.60.060 (determinations before licensing). See section 
18, page 10, line I. 

d. Definition of "residential mortgage loan" 

The SAFE Act contains a definition of "residential mortgage loan" that is 
applicable to the states in their licensing of mortgage loan originators. SB 279 
incorporated the elements of the SAFE definition in "mortgage loan," read in 
combination with the definition of "residential property." SB 279 also contained a 
separate definition of "residential mortgage loan" that incorporated the defined phrase 
"mortgage loan," but added "for residential real property." This arrangement could have 
created some confusion about whether "residential mortgage loan" and "mortgage loan," 
both of which are used in the bill, are intended to have the same meaning and whether 
that meaning was consistent with the SAFE Act definition. To clear up any possible 
confusion, these amendments define "mortgage loan" to be the same as "residential 
mortgage loan" and all the SAFE definition elements are included in the "residential 
mortgage loan" definition. 

This change is reflected in amendments to AS 06.60.990 (definitions). See 
section 81, paragraph (22), page 38, line 10, and paragraph (33), page 40, lines 13-17. 

a. "Internet" added to the list of communication methods for loan processor or 
underwriter advertising. See AS 06.60.013 (loan processors or underwriters), section 4, 
page 3, line 28. 

b. Exemption clarified for an individual who offers or negotiates a loan secured 
by a mortgage on his or her own residence. Exemption applies to sellers (not buyers). 
See AS 06.60.015 (exemptions), section 5, page 4, line 16. 

c. Time limit added for department action on a renewal application - within 60 
days after the application is filed. See AS 06.60.085 (renewal of license), section 21, 
page 12, lines 15-16. 
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d. Record of department approval required for a change in control of a mortgage 
licensee (electronic record of registry will meet requirement). See AS 06.60.130(a) 
(change in business control or business operations), section 31, page 14, lines 29-30. 

e. Three typographical edits and one change of wording from this "section" to 
this "chapter." 

In the House Labor and Commerce Committee, AS 45.50.471(b)(52) was added to the 
repealer section. Section 86, page 42, line 4. 

Along with that repeal there was a legislative intent added to section 1 to clarify that such 
a repeal does not limit or prevent an action by the attorney general, or by another person 
or class of persons. Section 1, page I, line 6 through page 2, line 4 
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STATE OF ALASKA 
o E P.A R T MEN T 0 F 

COMMERCE 
COM MU N lTY AND 
ECONOMlC.DEVELOPMENT 

December 28, 2009 

The Honorable Joe Pask van 
State Senate 
1292 Sadler Way Suite 308 
Fairbanks AK, 99701 

Re: Mortgage Lending Bill Draft 

Dear Senator Paskvan: 

Seal! P:Jmell. GOJltl1lfJr 

Emit Nolli, ComtfJiJ"Sioner 
Lorie. HOP!1Jl~f, DiredGr 

Enclosed for your consideration is a draft bill related to the regulation of residential mOligage 
lending. This bill is a continuation oflhe legislative work on this subject that began in the 2009 session. 
As you know,the' Secure and Fair Enforcement for MOIigage Licensing Act of2008, 12 U.S.C. 5101-
5116 (SAFE Act), requires changes in state law. Although the legislature provided authority for the state 
to participate in the Nationwide Mortgage Licensing System and Registry ("NMLSR" or "national 
registry"), which is one of the requirements of the SAFE Act, the other requirements of the SAFE Act 
remain to be addressed. 

To recap last year's progres>, the legislature first considered a.bill.that would have allowed the 
department to make the changes required by the SAFE Act thmugh reglllaiion. The bill was later revised 
to incorporate more of the SAFE requirenients in the statute. Near the end lif the session, an alternate bill 
was introduced and enacted for the limited purpose of granting the department authority to participate i~ 
the national registry. 

General Description ofDmft Bill 

The attached ·draft bill addresses all the remaining requirements of the· SAFE Act. Most 
importantly, it provides for the licensing of mortgage loan originators in confonnity with the federal 
requirements, whieh include pre-licensing education and testing, authorization for obtaining background 
checks and credit reports, and continuing education·. This bill also aligI\s various aspects of state law with 
SAFE Act requirements. For example, this bill provides for annual (rather than biennial) licensing. as 
reg uired for the registry under the SAFE Act. 

In accordance with last year's legislation and regulations that have been adopted under it, 
mortgll,ge lending· professionals are now·beinglicenseil in Alaska·thrOlig"'the natioital·registry. The 
objectives of the registry (and its value), among other things,. lire Q) to aggfeg~te and improve the flow of 
information to and between regulators; (2) provide increased accountabiliiy'and tracking· of mortgage 
lending professionals; (3) enhance consumer protections; (4) reduce fraud in the residential mortgage loan 
origination process; and (5) provide consumers with easily accessible information at no charge regarding 
the employment history of, and publicly adjudicated disciplinary and enforcement actions against, 
mortgage lending professionals. An additional benefit to the industry is the increased uniformity of the 
I icense application process, when doing business in more than one state. 

550 W. 7th Av..nue, Suite 1940, Anchorage, Alasb 99501 
Telephone: (907) 269-8140 Fox, (907) 269-8146 Text Telephone: (J07) 465-5437 
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fage Two 

STATB OF ALASKA 
DEPARTM.ENT o.·p 

COMMERCE 
C.OMII1 u r-nT Y A.N D 
ECONOMIC DEVELOP¥ENT 

Mortgage Lending Bill Draft 
December 21, 2009 

Jean Par/u/I, Govcrnor 
Emil NoltJ~, GomlJ1iilioner­

.Lorie Hovamc, Diret1Qr 

[,gan originatorswho are employees off~derally regulated· depository'instituiionsand their 
s!!l>si4ilu'iesar~~requh;ed 1\1. registertli,roi)gh'the N¥LSR; bllt:3[ifn.ot~u\1je¢t tp:state, jic¢Jl$ing. 
reqytrementS .. Our m.ortgage lending.law applies to·rion-depository lenders; while banks;·savings 
associations, and credit u~ions are depositoiy instiiutions subject to federal oversight. 

This bill incoTPorates the minimum licensing requirements·ofthe SAFE Act. The state will 
cOllduct·a background check on the.applicant;based on the s,!bhlission of fingerprints, jjeisoml.l history 
arid experience, an independent credit·report. and infonnation rehiting to any administrative, civil, or 
criminal findings by any governmental institution. To be eligible for a license, an individual must not 
have been convicted of any felony within the preceding severt years or convicted of certain types of 
felonies at any time prior to application. Applicants must complete at least twenty hours of approved pre­
licensing education, which shall include at least three hours on federal law arid regulation; three hours of 
ethics, including frauq prevention, consumer protection, and fau-Iending issues; and two hours regarding 
lending standards for nontraditional mortgage products. The applicant must pass a written test approved 
by the NMLSR; which includes a state law component, administered by an approved test provider. 
Mortgage. licensees must submit reports of condition to the NMLSR. 

The SAFE Act requires that the state provide effective supervision and enToreement, and thediaft 
bill provides for more· specificity in this area, in accordance with the·,?odel state law developed by d,e 
Conference of State Ba.nking S~perviso·rs (CSBS) and the AmericanAssociation of Residential Mortgage 
Regulators (AARMR) and approved by HUD aild·the standards in SAFE that HUD will follow in a state 
where it establishes a licensing system, 

Timeline.for Complianee 

TheBAFE Act is administered by the Department of Housing and Urban Development (HUD), 
which must either approve each state's licensing and registration program or establish a HUD-operated 
program in that state. IfHUD determines that a state does not have a SAFE-compliant program in place 
by the statutory deadline, or if a state's mortgage loan origination 
licensing standards do not meet the minimum requirements oftbe Act, HUD is charged with establishing 
and implementing a system for licensing mortgage loan originators in that state. 

The SAFE Act requires states to have compliant standards in place by July 31, 2009, for states 
whose legislatures meet annually. HUD may extend the deadline to be in compliance for up to 24 months 
on evidence that a state is making a good faith effort to adopt and implement the new mortgage licensi·ng 
requi."ments. 

On. December 15, 2Q09, HUD published proposed rules regarding the procedures and standards it 
wi II follow in exercising itS authority under the SAFE Act. Under those proposed rules, HUD provides 
deadlines for mortgage loan originators to meet the new education, testing, and background check 
requirements. For those IicenHed under a system enacted prior to the SAFE-compliant system, Ihe 

550 W. 7th Avenue, Suite 1940, Anchotage, Alaska 99501 
Telephone, (<J07) 269-8140 FaX' (907) 269-SI~ TexrTelephoneo (907) 465·5437 
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'Division nUianlcing and Securities 

Page Tpree 
Mortgage.Lending Bill Draft 
Dege~ber 21, 2(j09 

St(1/1'Ptiiildl, Governor 
E,uil Not/i, Cot?liditJioJter 

Lori, iflJPOJlu • .[jirecfor 

propos~eQ.ro~es requirethat90mpliance occur by December 31,2010 .. For indiYiduals not licensed,nnder a 
prior scheme,Jhe deadline for compliance mal;' !lOte~lldpast July, :i I, 29tp. The proposed,~ul.e~ ~tate 
that AUD.may approve:.Iater cOIl]Pliance dates bas:ed on~uilUsuaJ hardshijJ to a substaiitialnuinber of 
mortgage loan'origillatots through no fimljoftheoriginators orlhe state. 

NationWi(leCompliance 

Accordii]g to a posting onilie CSBS'website;" which,indicates it was'undated on August 5', 2009, 
only one state (Minnesota).haSlJOtenacted SAFE.compliant legislation. Because Alaskaenacte,<l 
legislation !hatprovided au!hori,y for participation in the nationah:eglstCy, that legislation is reflected on 
the posted ch;tit. The chart does not indicate whether other states have passed .Iegislation'iliatsornr only 
partially complies withthc SAFE Act~ 

We.look forward to wc.rking with YOll, your staff; and other legislators this session, You may cail 
on me or Rection chief Patrice Walsh at any time, should you have questions or· require further 
inforinatiun. 

Sincerely yours, 

'r/(l9hlfi ~ 
Lorie L. Hovanec, Director 
Division of Banking and Securities 

cc: Emil Notti, Commissioner, OeCED 
Tyson Fick, Legislative Liaison, DCCED 

.. http://mOf18f\gC.nationwtdelicencing..-ystcm.orgISAFElNMLS%20Documc:nt%20LibrarylState%2OSAFE%20legislalion.pdf 

550 W, 7th Avenue. Suite 194u, Ancltornge, Alaska 99501 
Telephone: (907) 269~8'i4<l F"", (907) 269-8146 TexrTe1ephone, (907) 465·5437 
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STATES MOVE AGGRESSIVELY TO IMPLEMENT SAFE ACT AND 
IMPROVE MORTGAGE SUPERVISION 

Title V of P.L. 110-289, the Secure and Fair Enforcement for Mortgage Licensing Act of 2008 
("SAFE Act"), was passed on July 30, 2008. The SAFE Act gave states one year to pass 
legislation requiring the licensure of mortgage loan originators according to national standards 
and the participation of state agencies on the Nationwide Mortgage Licensing System and 
Registry (NMLS). 

States have moved in an unprecedented manner In just ONE YEAR to accomplish the 
following: 

Legislation 

• 

• 

• 

• 

49,·states and the District of Columbia have passed legislation implementing the SAFE 
Act. 

o Puerto Rico an~ tl)e Virgin Islands have legislation pending. 
All legislation enacted to date includ\ls .standardized definitions, national pre-licensure 
and,continuing education'and testing (equirements, and criminal background standards 

'- . I ' _ ,t , . ~I. >' ,. ,-, ' < .' '-,.,. " " •• 

for mortgageloiin'prigin?~pj's as contained in the SAFE Act. 
Virtu~nyaW,of th-;;(egisl~tion ~[1acte(Hod.\l~eJncludes a,rqbu~t S\lt of prohibited acts 
and practices to protectcohsumers as promotedin"the CSBS/AARMR Model State Law. 
UnifOrl11ity in'mi:,rtgag~'regulatlon has been fostered and driven by enactment of 
the SAFE'Act as the 50 existing state licensing laws are revised in a nationally 
cons!sient ma'riner,to establish st~~dardized iicensirig'applications, processes and 
pracii~s. .. 

'--'j '. !?tate SAF;E Legisl!ltive Activity . " .. , 

• Le$t11aBm~. , . 

1El'~_ 
tJ Noi.,.-.; , J _._. .:....-~ . .:----
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Participation in NMLS 

• 32 states and territories are already 
participating on the Nationwide Mortgage 
Licensing System. 

o 14 more states and territories (for 
a total of 46) are scheduled to 
participate by January 2010. 

• 90% of states are scheduled to be 
participating in NMLS by January 2010, 
just two years after launch of the system. 

Stat.s' Territories Participating on NMLS 

60 

46 
49 

50 

40 

30 

20 

10 

o ~-------
Jan·08 Jul-08 Jan-09 Sept-09 Jan-I0 JuJ-10 

Testing and Education Standards 

• NMLS developed the psychometrically valid SAFE Mortgage Loan Originator Test, with 
the national component of the test available for all state licensed mortgage loan 
originators on July 30, 2009. 

• NMLS developed eleven SAFE state component tests that were available on July 30, 
2009. Twenty-four state component tests will be available by December 2009 and the 
remaining state tests will be rolled out on a quarterly basis over the next year. 

• Since July 13, 2009, 2,415 licensees or applicants have enrolled to take the national or 
state test components and since July 30, 2009, 664 test components have been 
administered. 

• NMLS developed policy and procedures for approving course providers to offer pre­
licensure and continuing education according to national standards. As of June 22, 
2009, NMLS had approved 90 course providers, and as of July 15, 2009, had approved 
70 pre-license education courses. 

• As of September 1, 2009, state licensed MLOs and applicants have begun taking NMLS 

approved courses. 

Coordinated Licensing of Companies and Mortgage Loan Originators 

• 70,835 mortgage loan originators in 32 
states and territories have been issued a 
NMLS unique identifier and are being 
tracked in the system. 

• 11,813 mortgage broker and lender 
companies in 32 states and territories 
have also received an NMLS unique 
identifier and are being tracked in the 
system. 

Companies, Branches and Individuals 
Tracked in NMLS 

Branch, 
12,781 

More information about state efforts to implement the SAFE Act and improve supervision can be found on the CSBS 
website at www.csbs.om. 

More information about the Nationwide Mortgage Licensing System and Registry (NMLS) can be found at 
http://www.stateregulatoryreqistrv.org/NMLS. 
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SAFE Mortgage Licensing 
Act 

About the Act 

The Housing and Economic Recovery Act of 
2008, signed into law on July 30, 2008 (Public 
Law 110-289) (HERA), constitutes a major new 
housing law that Is designed to assist with the 

o~---------------------o 
~ Information by State 

.... Print version 
o 

Safe Act Model State Law 

o 

recovery and the revitalization of America's residential housing market - from 
modernization of the Federal Housing Administration, to foredosure prevention, to 
enhanCing consumer protections. The SAFE Act Is a key component of HERA. 

The SAFE Act is designed to enhance consumer protection and reduce fraud by 
encouraging states to establish minimum standards for the licensing and 
registration of state-licensed mortgage loan originators and for the Conference of 
State Bank Supervisors (CSBS) and the American Association of Residential 
Mortgage Regulators (AARMR) to establish and maintain a nationwide mortgage 
licensing system and registry for the residential mortgage Industry for the purpose 
of achieving the following objectives: 

(1) Providing uniform license applications and reporting requirements for state 
licensed-loan originators; 

(2) Providing a comprehensive licensing and supervisory database; 

(3) Aggregating and improving the now of information to and between regulators; 

(4) Providing increased accountability and tracking of loan originators; 

(5) Streamlining the licensing process and reducing regulatory burden; 

(6) Enhancing consumer protections and supporting anti-fraud measures; 

(7) Providing consumers with easily accessible information, offered at no charge, 
utilizing electronic media, induding the Internet, regarding the employment 
history of, and publicly adjudicated disciplinary and enforcement actions against, 
loan originators; 

(8) Establishing a means by which residential mortgage loan originators would, to 
the greatest extent pOSSible, be required to act in the best interests of the 
consumer; 

(9) FaCilitating responsible behavior in the subprlme mortgage market place and 
providing comprehensive training and examination requirements related to 
subprime mortgage lending; 

(10) FaCilitating the collection and disbursement of consumer complaints on behalf 
of state mortgage regulators. 

The new standards, as well as the uniformity and consistency of such standards, 
directed to be established nationwide by the SAFE Act present a significant step in 
the effort to increase integrity In the residential mortgage loan market, enhance 
consumer protections, and reduce fraud. The SAFE Act encourages states to 
partiCipate in the Nationwide Mortgage Ucensing System and Registry, and 
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requires states to have in place, by law or regulation, a system for licensing and 
registering loan originators that meets the requirements of sections 1505, 1506, 
and 1508(d) of the SAFE Act.The SAFE Act requires the states to have the 
licensing and registration system In place by: (1) July 31, 2009, for states whose 
legislatures meet annually; and (2) July 31, 2010, for states whose legislatures 
meet biennially. For both this 1-year period and 2-year period, HUD may extend 
the deadline, by not more than 24 months, if HUD determines that a state Is 
making a good faith effort to establish a state licensing law that meets the 
minimum requirements of the SAFE Act. (See the complete text of the SAFE Act.) 

To aid and facilitate states' compliance with the requirements of the SAFE Act, the 
Act directs the establishment of a nationWide mortgage licensing system and 
registry (NMLSR), to be developed and maintained by CSBS and AARMR. If HUD 
determines that a state's mortgage loan originator licensing standards do not meet 
the minimum requirements of the Act, HUD must implement and administer a 
licensing system for that state. A loan originator In such a state would have to 
comply with the requirements of HUD's SAFE Act-compliant licensing system for 
that state as well as with any applicable state requirements. A HUD license for a 
state would be valid only for that state, even if HUD must implement licensing 
systems in multiple states. Additionally, if HUD determines that the NMLSR is 
failing to meet the requirements and purposes of the SAFE Act, HUD must 
establish a system that meets the requirements of the SAFE Act. 

For the last several months, CSBS and AARMR have undertaken considerable 
outreach to states and the financial services industry regarding the development of 
the NMLSR and of legislation that would meet the requirements of the SAFE Act. 
CSBS and AARMR have developed a model state law (MSL) designed to assist and 
facilitate states to enact legislation on mortgage loan originator licensing that 
complies with the SAFE Act and by the deadlines imposed by the SAFE Act. While 
states are charged with enacting licensing standards that meet the requirements 
of the SAFE Act, overall responsibility for interpretation, implementation, and 
compliance with the SAFE Act rests with HUD. In this regard, CSBS and AARMR 
requested that HUD review the model legislation, and advise of its sufficiency In 
meeting applicable minimum requirements of the SAFE Act. 

CSBS/ AARMR Model Legislation 

HUD reviewed the model legislation to determine whether It meets the minimum 
requirements of the SAFE Act and finds that it does. State legislation that follows 
the provisions of the model legislation, whether by statute or regulation, will be 
determined to have met the applicable minimum requirements of the SAFE Act. 
The complete text of the model legislation, reviewed by HUD, is provided here.) 
More information about the model legislation can be found at CSBS's website. The 
commentary that follows presents HUO's views and interpretations of certain 
statutory provisions that required consideration and analysis in determining that 
the model legislation meets the minimum requirements of the SAFE Act. 

HUD commentary 

Through this commentary, HUD advises of the analysis of the SAFE Act that was 
undertaken in reviewing the model legislation and of HUD's interpretation of 
certain provisions in the SAFE Act. These interpretations are designed to assist the 
states, as well as members of the public, in understanding how HUD determined 
that the model legislation meets the minimum requirements of the SAFE Act, and 
to assist states in adopting legislation or regulations that meet the minimum 
requirements of the SAFE Act. 

A. Standards in Legislation May Exceed Standards in SAFE Act 

The SAFE Act's licensing and registration standards for mortgage loan originators 
are mInimum standards. (See section lSOS(b).) Legislation enacted or regulations 
promulgated by a state may exceed the minimum standards of the SAFE ACt. 
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States may not, however, enact legislation, promulgate regulations, or otherwise 
impose requirements that would frustrate the objectives of the SAFE Act, keeping 
In mind that the SAFE Act's primary objectives include provision of a 
comprehensive licensing and supervisory system with uniform application and 
reporting reqUirements. 

B. Definition of Loan Originator 

Section 1503(3)(A)(i) of the SAFE Act defines "loan originator" as "an individual 
who (I) takes a residential mortgage loan application; and (II) offers or negotiates 
terms of a residential mortgage loan for compensation or gain." Section 1503(3) 
(6), entitled "Other Definitions Relating to Loan Originator" provides "For purposes 
of this subsection, an Individual' aSSists a consumer In obtaining or applying to 
obtain a residential mortgage loan' by, among other things, advising on loan terms 
(including rates, fees, other costs), preparing loan packages, or collecting 
information on behalf of the consumer with regard to a residential mortgage loan. 

" HUD interprets "application" to include any request from a borrower, however 
communicated, for an offer (or in response to a solicitation of an offer) of 
residential mortgage loan terms, as well as the information from the borrower that 
is typically required in order to make such an offer. HUD interprets "tak[lngj" an 
application to mean receipt of an application for the purpose of deciding whether 
or not to extend the requested offer of a loan to the borrower, whether the 
application Is received directly or Indirectly from the borrower. 

Since it generally would not be possible for an individual to offer to or negotiate 
residential mortgage loan terms with a borrower without first receiving the request 
from the borrower (including a positive response to a solicitation of an offer) as 
well as the information typically contained in a borrower's application, HUD 
conSiders the definition of loan originator to encompass any indiVidual who, for 
compensation or gain, offers or negotiates pursuant to a request from and based 
on the information provided by the borrower. Such an individual would be included 
in the definition of loan originator, regardless of whether the individual takes the 
request from the borrower for an offer (or positive response to an offer) of 
residential mortgage loan terms directly or indirectly from the borrower. 

The SAFE Act also describes activities in the residential mortgage process that are 
excluded from the definItion of "loan originator." Activities that are excluded are 
those that pertain to administrative or clerical taskSi real estate brokerage 
activities by individuals licensed or registered by a state to undertake real estate 
brokerage activities unless a person Is compensated by a loan originatorl loan 
processing or underwriting undertaken under the direction and supervision of a 
state· licensed loan originator or registered loan originator; and those indiViduals 
solely involved in extensions of credit relating to timeshare plans. 

HUD Interprets an indiVidual who "takes a residential mortgage loan application" to 
exclude an individual who performs purely administrative or clerical tasks, such as 
physically handling a completed application form or transmitting a completed form 
to a lender on behalf of a prospective borrower. This interpretation is consistent 
with the exclusion defined in section 1503(3)(C) of the SAFE Act. On the other 
hand, HUD views activity that involves assisting or advising a prospective borrower 
in the completion of an application extending beyond purely administrative or 
clerical tasks falls within coverage of the SAFE Act provided by section 1503(3)(6). 
As a result, an individual who offers or negotiates residential mortgage loan terms 
for compensation or gain could not avoid applicability of the SAFE Act standards by 
having another person or entity take the application from the prospective borrower 
and then pass the application to the individual. A state licensing and registration 
system that permits such individuals to avoid compliance with SAFE Act standards 
would be determined by HUD to be not in compliance with the SAFE Act. A state 
may clarify that such Individuals are not exempt from licensing requirements. The 
~1SL provides one approach in making this clarification in section XX.XXX.030(6) . 

........... A,r,. ,. "', ..... "',,... .... ,, ........... 
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Notwithstanding the broad definition of "loan originator" in the SAFE Act, there are 
some limited contexts where offering or negotiating residential mortgage loan 
terms would not make an individual a loan originator. The provision in the 
definition that loan originators are individuals who take an "application" Implies a 
formality and commercial context that is wholly absent where an individual offers 
or negotiates terms of a residential mortgage loan with or on behalf of a member 
of his or her immediate family. State legislation that excludes from licensing and 
registration requirements an individual who offers or negotiates terms of a 
residential mortgage loan only with or on behalf of an immediate family member 
will not be found to be out of compliance with the SAFE Act merely because of 
such exclusion. The MSL includes this exclusion in section XX.XXX.040(3)(b). 

The commercial context implied by the taking of an "application" is also absent 
where an Individual seller provides financing to a buyer pursuant to the sale of the 
seller's own residence. The frequency with which a particular seller provides 
financing Is so limited that HUD's view is that Congress did not Intend to require 
such sellers to obtain loan originator licenses. Accordingly, state legislation that 
excludes from licensing and registration requirements an indiVidual who offers or 
negotiates terms of a residential mortgage loan only to the buyer or prospective 
buyer of the seller's residence will not be found to be out of compliance with the 
SAFE Act. The MSL includes this exclusion in section XX.XXX.040(3)(c). 

Additionally, the definition generally would not apply to, for example, a licensed 
attorney who negotiates terms of a reSidential mortgage loan with a prospective 
lender on behalf of a client as an ancillary matter to the attorney's representation 
of the client, unless the attorney is compensated by a lender, mortgage broker, or 
other mortgage loan originator or by an agent of such lender, mortgage broker, or 
other loan originator. In such cases, the duties of loyalty, competence, and 
diligence owed by the attorney to his or her client are significant. HUD views the 
SAFE Act's requirements for registration and licensing as not applying in this 
context, which is distinguished from the commercial context contemplated in the 
SAFE Act. The MSL includes this exclusion in section XX.XXX.040(3)(d). 

C. Definition of "Dwelling" 

The SAFE Act's definition of "residential mortgage loan" Includes a loan secured by 
a consensual security interest on a "dwelling" and cross-references the definition 
of dwelling in section 103(v) of the Truth in Lending Act (TlLA) (15 U.S.C. 1601 
note). 

Regulation Z, which implements TlLA, defines dwelling to mean "a residential 
structure that contains 1 to 4 units, whether or not that structure is attached to 
real property. The term Includes an individual condominium unit, cooperative unit, 
mobile home, and trailer, if it is used as a residence." (12 CFR 226.2(a)(19).) 
Since both the SAFE Act and TlLA address consumer protections for borrowers in 
housing finance transactions, HUO finds that the same interpretation applies under 
the SAFE Act. In addition, HUD interprets "mobile home" to include a 
manufactured home, as defined in the National Manufactured Housing 
Construction and Safety Standards Act of 1974. (42 U.S.C. 5402(6).) 

D. Delayed Effective Date of Requirement to Obtain and Maintain a 
License 

Under the SAFE Act, HUD may determine the acceptability of states' licensing and 
registration systems and of their participation in the NMLS as early as July 31, 
2009, or July 31, 2010, as applicable. As a result, states are facing tight deadlines 
before they must enact legislation and implement systems to carry out licensing 
and registration requirements. To meet the SAFE Act's licensing requirements/ 
NMLSR will have to develop tests and approve educational courses, mortgage loan 
originators Will have to comply with testing, education, and bonding requirements, 
and states will have to evaluate the records of thousands of applicants. 
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Although a state should enact legislation or promulgate regulations by the 
applicable deadline, HUD's position is that Congress did not intend for states to 
require all mortgage loan originators to be licensed In accordance with the SAFE 
Act's standards immediately upon enactment of the state's legislation or Issuance 
of regulations. Such a requirement could cause a massive disruption in the 
housing finance industry at a time when millions of Americans may be seeking to 
refinance their existing mortgages or to purchase a new home. The ability of loan 
originators to facilitate such transactions Is critical to ameliorate the current 
conditions in the housing market, but in many states, Individuals currently 
performing loan originations may not be able to meet the educational, testing, and 
background check requirements by the time required legislation or regulations 
become effective. In addition, HUD is aware that some states already require 
licensure of loan originators, and that some Individuals in those states will hold 
licenses that do not expire until as late as December 2010. Nonetheless, the 
provision for HUD to enforce the SAFE Act's standards In any state that falls to 
implement these standards reflects the underlying statutory concern that loan 
originators who do not meet these standards pose a significant risk to borrowers 
and the housing finance system. As a result, any period during which loan 
originators may operate without a SAFE Act-compliant license must be only as 
long as necessary for substantial numbers of qualified loan originators to obtain 
licenses. . 

Accordingly, HUD will not determine that a state's legislation is not in compliance 
with the SAFE Act merely because the legislation or regulations provide for a 
reasonable period following enactment for certain loan originators to be licensed 
under the new requirements. Considering the education, testing, and background 
check standards that license applicants must meet, HUD views a reasonable delay, 
with respect to individuals who do not already possess a valid loan originator 
license, is one which does not extend past July 31, 2010. Such a delay generally 
provides one year from state enactment of legislation for individuals to come Into 
compliance with applicable requirements. (HUD has determined that all state 
legislatures that meet only biennially meet in 2009, which means that these states 
will have the opportunity to enact SAFE Act compliant legislation by July 31, 
2009.) For individuals who possess licenses granted under a system that was in 
place prior to the SAFE Act-compliant system, HUD views a reasonable delay is 
one that does not extend past December 31, 2010. This effective date will 
accommodate individuals with two-year licenses that were granted or renewed as 
late as December 2008, and also synchronizes with the NMLSR's uniform annual 
license expiration date of December 31. The MSL provides in section L26-(l)(2) for 
these delayed effective dates for the state licensing requirement, and provides 
that these effective dates could be further extended only with HUD's approval. 
HUD may approve a later date only upon a state's demonstration that substantial 
numbers of loan originators (or of a class of loan originators) who require a state 
license face unusual hardship, through no fault of their own or of the state 
government, in complying with the standards required by the SAFE Act to be in 
the state legislation and in obtaining state licenses within one year. 

E. State of licensure 

Section 1504(a) of the SAFE Act prohibits an individual from "engag[ing] in the 
business of a loan originator" without first obtaining a registration or state license. 
HUD interprets this provision to mean that an individual must comply with 
licensing and registry requirements of a state in order to engage in the bUSiness of 
a loan originator with respect to any residential property in that state, regardless 
of whether the individual or the prospective borrower is located in the state. This 
interpretation ensures that each state is able to establish and enforce the 
provisions of its SAFE Act licensing system and prevents an individual from 
circumventing a state's requirements simply by physically locating outside of the 
state and conducting business by telephone or other means. This interpretation, 
however, does not affect the level of reciprocity a state may grant to another 
state's determination that its own SAFE Act-compliant licensing requirements have 
been met. This interpretation promotes clarity by unambiguously determining 
which state's license is required for a given transaction. The MSl incorporates this 
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interpretation in section XX.XXX.040(1). 

F. Felony Convictions 

Section 1505(b)(2) of the SAFE Act provides that, to be eligible for a license, an 
individual must not have been convicted of any felony within the preceding seven 
years or convicted of certain types of felonies at any time prior to application. 
Since the provision is triggered by a convidion, rather than by an extant record of 
a conviction, HUD Interprets the provision to make an individual ineligible for a 
loan originator license even if the conviction is later expunged. Pardoned 
convictions, in contrast, are generally treated as legal nullities for all purposes 
under state law and would not render an individual Ineligible. The law under which 
an indiVidual is convicted, rather than the state where the Individual applies for a 
license, determines whether a particular crime Is classified as a felony. The MSL 
clarifies that a pardoned conviction does not render an indiVidual Ineligible for a 
license under section XX.XXX.060(2)(c). 

G. Surety Bond 

Section 1508(d)(6) of the SAFE Act provides that states must set minimum net 
worth or surety bond requirements or establish a recovery fund paid into by loan 
originators. HUD has determined that a state may comply with the SAFE Act 
requirement by providing that, in the case of a company that employs more than 
one loan originator, the bonding requirement may be met at the company level. 
Individual loan originators would not have to be bonded separately. The MSL 
incorporates this Interpretation in section XX.XXX.140(1). 

FURTHER INFORMATION CONTACT: 

HUD 
Office of Regulatory Affairs and Manufactured Housing 
Department of Housing and Urban Development 
451 Seventh Street, SW 
Rm.9162 
Washington, DC 20410-8000 
Telephone: (202) 708-6401 
FAX: (202) 708-2678 
Email: safeprogram@hud.gov 

U.S. Department of Housing and Urban Development 
451 7th Street, S.W., Washington, DC 20410 
Telephone: (202) 708·1112 Find the address of a HUD office near you 
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February, 2009 

[fo: State Legislative Leaders and Financial Services 
Committee Chairpersons and Vice Chairpersons] 
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William T. Pound 
/;>:uNli,., O;ral", 

We write on behalf of the National Conference of State Legislatures (NCSL) to respectfully urge 
your consideration of legislation in this legislative session to implement the fedetal Secure and Fair 
Enforcement (S.A.F.E.) for Mortgage Licensing Act. If your state fails to act by July 31, 2009, 
your authority to license and regulate mortgage loan originators would be preempted. 
Mortgage loan originators in any Slate that fails to act by Iuly 31 2009 would be licensed and 
regulated by the federal Department of Housing and Urban Development (HUD). 

The S.A.F.E. Act was included in the Housing and Economic Recovery Act (H.R. 3221), signed into 
law on July 30, 2008. This provision requires that any residential mortgage originator must be either 
srate-licensed or federally registered by July 31,2009. A state not enacting legislation by July 31", 
can be granted a two-year extension by HUD if they make a good faith effort to incorporate a state­
licensing system by that date. In addition, states must ensure loan originators register with the 
Nationwide Mortgage Licensing System (NMLS) for accountabiliry and transparency purposes. 

The state-licensing system must meet several minimum requirements to maintain supervisory 
authority for loan originators. These include having a process to assess individuals acting as 
mortgage originators in their state without proper license or registration, criminal history and credit 
background checks, pre-licensure education and testing, establishing a minimum net worth or surety 
bonding requirements to reflect the dollar amount of loans by the originator and abiding by the 
obligations in the Nationwide Mortgage Licensing System, among others. 

The Conference of State Banking Supervisors (CSBS) and the American Association of Residential 
Mortgage Regulators (AARMR) have created model state legislation which provides states with 
guidance in creating a system of licensure. This model state law 
(http://www.csbs.org/,:\M/Tcmplate.cfm?Section-SAFE Act) addresses the aforementioned 
major standards under the S.A.F.E. Act which state regulatory agencies and mortgage loan 
originators must abide by. In January 2009, HUD reviewed the model legislation and determined 
that it met the minimum requirements of the S.A.F.E. Mortgage Licensing Act. 

We also must bring to your attention that in some states a version of the legislation may have been 
introduced that while purporting [0 implement the SAFE Act will actually dilute the minimum 
license re9uiremenrs and will result in a state being determined to be out of compliance with the 
SAFE Act. This would allow HUD to then license and regulate the brokers in that srate. We would 
urge you to review any legislation already introduced in your state to ensure that the legislation meets 
the minimum requirements as outlined in the CSBS model. 

D~nv~( 
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We appreciate the opportunity to bring this matter your attention. Should you have questions about 
our concerns, please contact Neal Osten at 202-624-8660 (neal.osten@ncsLorg) or Jeff Hurley at 
202-624-7753 (jeff.Hurlcy@ncsLorg) in NCSL's Washington office. 

Sincerely, 

Speaker Joe Hackney, NCSL President 
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From: Jordan Estey 011 BehalfOfNCOIL President Sen. James Seward, NY 
Sent: Friday, March 06, 2009 2:58 PM 
Subject: NCOIL State Mortgage Licensing Model Act 
Importance: High 
March 6, 2009 

Dear Colleague: 

On behalf of the National Conference of Insurance Legislators (NCOIL), I am forwarding 
to you a model law that would establish critical mortgage licensing standards in your 
state. The Slale Model Legislationfor Implementation of Public Law 110-289, Title V­
S.A.F.E. Mortgage Licensing Act was unanimously approved by the NCOIL Executive 
Committee during the NCOIL Spring Meeting in Washington, DC. 

The model legislation provides a template for states to enact and comply with the 
S.A.F.E. Act's minimum requirements for licensing state residential loan originators­
including that all mortgage loan originators be either licensed or registered through a 
Nationwide Mortgage Licensing System (NMLS), which state regulators launched in 
2008. 

If a state legislature fails 10 implement all of the S.A.FE Act requirements by July 31, 
2009, the US. Department of Housing and Urban Development (HUD) could establish a 
duplicative and costly regulatory regime to license and regulate loan originators in your 
slale. 

The model bill-<leveloped by the Conference of State Bank Supervisors (CSBS) and the 
American Association of Residential Mortgage Regulators (AARMR}--addresses 
national testing, prelicensing, continuing education, background checks, and license 
suspension, termination, and nonrenewal, among other things. 

For your reference, I am also forwarding a CSBS document that provides additional 
information on the HOl/sing and Economic Recovery Act of2008 and on the S.A.F.E. Act, 
specifically. 

NCOI L is an organization of state legislators whose primary area of interest is insurance 
legislation and regulation. Many legislators active in NCOIL either chair or are members 
of the committees responsible for insurance legislation in their respective state houses 
across the country. More information is available at wlVw.llcoil.org. 

Please do not hesitate to contact Mike Humphrcys in the NCOIL Washington, DC. Ornee 
at 202-220-3014 or at mhumphrcysiiincoil.llrg should you have any questilllls. 

Sincerely, 

Senator James Seward 
:-.JCOIL President 
New York Senate 




