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Sponsor Statement
HB408 “An Act relating to misconduct involving weapons”

Under Alaska law, an individual who has been convicted of a felony can carry
hand guns and have their right to bear arms restored by any of three occurrences: (1)
a pardon, (2) the underlying conviction having been set aside under AS 12.55.085, or
* (3) by the passage of ten years time from an unconditional discharge.

However, the U.S. Supreme Court in the case of Caron v. U.S,, 524 U.S, 308
(1988), ruled that if a person who has been previously convicted of a felony is
prohibited from possessing firearms, in any way, under state law, then they are
prohibited from possessing firearms under federal law.

While under state law a previously convicted ex-felon’s right to possession of
firearms is fully restored, there are still limitations on carrying concealed weapons,
Ex-felons can carry concealed on their own property, while engaged in lawful hunting,
fishing, or trapping, or while engaged in other lawful activities that necessarily
involves the carrying of a weapon for personal protection.

However, the ATF and the FBI are interpreting Alaska’s statute to be a
restriction upon possession. Due to this interpretation, Alaskans who under state law
are allowed to possess firearms are being threatened with prosecution for serious
Federal offenses.

This bill addresses the language in AS 11.61.200, Misconduct Involving
Weapons in the Third Degree. AS 11.61.200(a)(12) bars all people convicted of felonies
from caring concealed weapons, while AS 11.61.200(g) sets out exemptions to (a){12)’s
blanket ban.

The Alaska State Legislature has made its own policy decision about how to
handle the gun rights of ex-felons; however the Federal Government has stripped
Alaska of the right to make its own judgments, excepting an all-or-nothing decision on
gun rights for ex-felons. HB408 is one of many bills that have been drafted in this
legislation session to bring this issue back before the Alaska State Legislature for
consideration.

Representative_Jay_Ramras@legis.state.ak.us
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STATE OF ALASKA

2010 LEGISLATIVE SESSION

FISCAL NOTE

Identifier (file name): HB408-LAW-CRIM-03-08-10

Fiscal Note Number:

Bill Version:

{H) Publish Date:

RDU

Title An Act relating to misconduct inveolving weapons.
Sponsor Judiciary
Regquester Judiciary

Dept. Affected:

1

CSHB 408(JUD)

3/26/10

Law

CRIMINAL

Component Criminal Justice Litigation

Component Number

Expenditures/Revenues

{Thousands of Doilars)

2202

Note: Amounts do not include inflafion unless otherwise noted below.

Appropriation
Required

Information

OPERATING EXPENDITURES

FY 2011

FY 2011

FY 2012

FY 2013

FY 2014

FY 2015 FY 2016

Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims
Miscellaneous

~ TOTAL OPERATING

0.0

0.0

0.0

0.0

0.0

0.0 0.0

|CAPITAL EXPENDITURES

T

[CHANCGE IN REVENUES {

—

FUND SOURCE

(Thousands of Doliars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Other Interagency Receipts

TOTAL

0.0

0.0

0.0

0.0

0.0

0.0 0.0

Estimate of any current year (FY2010)

POSITIONS

cost:

Full-time
Part-time
Temporary

Department of Law,

ANALYSIS: (Aach a separate page if necessary)
HB 408 proposes amendments to the law relating to misconduct involving weapons in the third degree. It changes the
affirmative defense, for example, to the crime of a felon in possession of a concealable weapon. Under current law it

is an affirmative defense to this charge if the person had received a pardon, the conviction was set aside, or 10 years had
elapsed from the felony conviction and the felony conviction was not a crime against a person. The bill would provide that
the crime of felon in possession of a concealable weapon would not apply to these persons, rather than that the
circumstances give rise to an affirmative defense. Enactment of the bill is not anticipated to fiscally impact the

Prepared by:  Eileen Donahue, Division Operations Manager

Division Administrative Services

Approved by:  Daniel 8. Sullivan, Attorney General

Department of Law

{Revised 11/62009 OMB)

Phone 465-5427
Date/Time 3/8/10 12:20 PM

Date 3/8/2010
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STATE OF ALASKA
2010 LEGISLATIVE SESSION

Identifier (file name). HB408-DPS-AST-03-12-1Q

FISCAL NOTE

Fiscal Note Number:
Bili Version:
(H) Publish Date:

Title

"An act relating to misconduct involving weapons.*

Sponsor
Requester

House Judiciary

House Judiciary

Expenditures/Revenues

REU
Component AST Detachments

Dept. Affected:

2

CSHB 408(JUD})

3/26/10

Public Safety

Alaska State Troopers

Component Number

(Thousands of Dollars)

2325

Note: Amounts do not include inflation unless otherwise noted below.

Appropriation
Required

Information

OPERATING EXPENDITURES

FY 2011

FY 2011 FY 2012

FY 2013

FY 2014

FY 2015

FY 2016

Travel
Contractual
Supplies
Equipment

Miscellaneous

Personal Services

Land & Structures
Grants & Claims

TOTAL OPERATING

0.0

|CAPITAL EXFENDITURES ]

[CHANGE IN REVENUES ( ) |

M

FUND SOURCE

(Thousands of Dollars)

1003 GF Match
1004 GF

1002 Federal Receipis

1005 GF/Program Receipts
1037 GF/Mental Health
Other Interagency Receipts

TOTAL

0.0

0.0

0.0

0.0

Q.0

0.0

0.0

Estimate of any current year (FY2010) cost:

POSITIONS

0.0

Full-time
Part-time
Temporary

ANALYSIS:

(Attach a separate page if necessary)

Passage of-this legislation will have no fiscal impact on the department.

This legislation would amengd AS 11.61.200(b) and repeal {f) and (g), (misconduct involving weapons in the third degree}.
This bill changes language from one that currently provides an affirmative defense to prosecution, fo one that states this
statue "does not apply"” if certain qualifiers exist.

Prepared by:
Division
Approved by:

Lt. Rodney Dial

Alaska State Troopers

Joseph Masters, Commissioner

Department of Public Safety

{Revised 112672009 OMB)

Phone 907-247-4480

Date/Time 3/12/10 10:50 AM
Date 3/12/2010
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AS §11.61.200 Page 1

(=
West's Alaska Statutes Annotated Currentness
Title 11. Criminal Law
- "8 Chapter 61. Offenses Against Public Order
"B Article 2. Weapons and Explosives
=+ § 11.61.200. Misconduct involving weapons in the third degree

(a) A person commits the crime of misconduct involving weapons in the third degree if the person

(1) knowingly possesses a firearm capable of being concealed on one's persen after having been convicted of a
felony or adjudicated a delinquent minor for conduct that would constitute a felony if committed by an adult by a
court of this state, a court of the United States, or a court of another state or territory;

(2) knowingly sells or transfers a firearm capable of being concealed on one's person to a person who has been
convicted of a felony by a court of this state, a court of the United States, or a court of another state or territory;

(3) manufactures, possesses, transports, sells, or transfers a prohibited weapon;

(4) knowingly sells or transfers a firearm to another whose physical or mental condition is substantially impaired as
a result of the introduction of an intoxicating liquor or controlled substance into that other person's body;

(5) removes, covers, alters, or destroys the manufacturer's serial number on a firearm with intent to render the
firearm untraceable;

(6) possesses a firearm on which the manufacturer's serial number has been removed, covered, altered, or destroyed,
knowing that the serial number has been removed, covered, altered, or destroyed with the intent of rendering the
firearm untraceable;

(7) violates AS 11.46.320 and, during the violation, possesses on the person a firearm when the person's physical or
mental condition is impaired as a result of the introduction of an intoxicating liquor or controlled substance into the
person's body;

(8) violates AS 11.46.320 or 11.46,330 by entering or remaining unlawfully on premises or in a propelled vehicle in
violation of a provision of an order issued or filed under AS 18.66.100-18.66.180 or issued under former AS
25.35.010(b) or 25.35.020 and, during the violation, possesses on the person a defensive weapon or a deadly
weapon, other than an ordinary pocketknife;

{9) communicates in person with another in violation of AS 11.56.740 and, during the communication, possesses on
the person a defensive weapon or a deadly weapon, other than an ordinary pocketknife;

(10) resides in a dwelling knowing that there is a firearm capable of being concealed on one's person or a prohibited
weapon in the dwelling if the person has been convicted of a felony by a court of this state, a court of the United
States, or a court of another state or territory, unless the person has written authorization to live in a dwelling in
which there is a concealable weapon described in this paragraph from a court of competent jurisdiction or from the
head of the law enforcement agency of the community in which the dwelling is located;

(11) discharges a firearm from a propelled vehicle while the vehicle is being operated in circumstances other than
described in AS 11.61.190(a)}(2); or

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.
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AS §11.61.260 Page 2

(12) knowingly possesses a firearm that is concealed on the person after having been convicted of a felony or ad-
judicated a delinquent minor for conduct that would constitute a felony if committed by an adult by a court of this
state, a court of the United States, or a court of another state or territory.

(b) It is an affirmative defense to a prosecution
(1) under (a)(1) of this section that
(A) the person convicted of the prior offense on which the action is based received a pardon for that conviction;

(B) the underlying conviction upon which the action is based has been set aside under AS 12.55.085 or as aresult
of post-conviction proceedings; or

(C) a period of 10 years or more has elapsed between the date of the person’s unconditional discharge on the prior
offense or adjudication of juvenile delinquency and the date of the violation of (a)(1) of this section, and the prior

conviction or adjudication of juvenile delinquency did not result from a violation of AS 11.41 or of a similar law
of the United States or of another state or territory;

(2) under (a}(2) or (10) of this section that
(A) the person convicted of the prior offense on which the action is based received a pardon for that conviction;

(B) the underlying conviction upon which the action is based has been set aside under AS 12.55.085 or as aresult
of post-conviction proceedings; or

(C) a period of 10 years or more has elapsed between the date of the person's uncenditional discharge on the prior
offense and the date of the violation of (a)(2) or (10) of this section, and the prior conviction did not result from a
violation of AS 11.41 or of a similar law of the United States or of another state or territory.
(c) It is an affirmative defense to a prosecution under (a)(3) of this section that the manufacture, possession, trans-
portation, sale, or transfer of the prohibited weapon was in accordance with registration under 26 U.8.C. 5801 - 5872

(National Firearms Act),

(d) It is an affirmative defense to a prosecution under (a)(11) of this section that the person was using a firearm while
hunting, trapping, or fishing in a manner net prohibited by statute or regulation.

() The provisions of (a)(3) and (11) of this section do not apply to a peace officer acting within the scope and authority
of the officer’s employment. '

(f) For purposes of (a)(12) of this section, a firearm on a person is concealed if it is covered or enclosed in any manner
so that an observer cannot determine that it is a firearm without removing it from that which covers or encloses it or
without opening, lifting, or removing that which covers or encloses it. A firearm on a person is not concealed if it is
unloaded and is encased in a closed container designed for transporting firearms.

(g) It is an affirmative defense to a prosecution under (a)(12) of this section that
(1) either

(A) the defendant convicted of the prior offense on which the action is based received a pardon for that convic-

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.




AS §11.61.200 Page 3

tion;

(B) the underlying conviction upon which the action is based has been set aside under AS 12.55.085 or as a result
of post-conviction proceedings; or

(C) a period of 10 years or more has elapsed between the date of the defendant's unconditional discharge on the
prior offense or adjudication of juvenile delinquency and the date of the violation of (a)(12) of this section, and the
prior conviction or adjudication of juvenile delinquency did not result from a violation of AS 11.41 or of a similar
law of the United States or of another state or territory; and

(2) at the time of possession, the defendant was
(A) in the defendant's dwelling or on land owned or leased by the defendant appurtenant to the dwelting; or

(B) actually engaged in lawful hunting, fishing, trapping, or other lawful outdoor activity that necessarily involves
the carrying of a weapon for personal protection.

(h) As used in this section,
(1) “prohibited weapon” means any
{A) explosive, incendiary, or noxious gas

(i) mine or device that is designed, made, or adapted for the purpose of inflicting serious physical injury or
death;

(ii) rocket, other than an emergency flare, having a propellant charge of more than four ounces;
(iii) bomb; or
(iv) grenade;

(B) device designed, made, or adapted to muffle the report of a firearm;

(C) firearm that is capable of shooting more than one shot automatically, without manual retoading, by a single
function of the trigger; or

(D) rifle with a barrel length of less than 16 inches, shotgun with a barrel length of less than 18 inches, or firearm
made from a rifle or shotgun which, as modified, has an overall length of less than 26 inches;

(2) “unconditional discharge™ has the meaning ascribed to it in A8 12.55.185.
(i) Misconduct involving weapons in the third degree is a class C felony.
CREDIT(S)

SLA 1978, ch. 166, § 7, SLA 1990, ch. 63, § 1; SLA 1990, ch. 189, § 1; SLA 1991, ch. 59, §§ 4--6; SLA 1991, ch. 64,
§3;SLA 1992, ch. 79, §§ 11--14; SLA 1994, ch. 113, §§ 2. 3; SLA 1996, ch. 60, § 4; SLA 1996, ch. 64, § 7; SLA

© 2010 Thomscn Reuters. No Claim to Orig. US Gov. Works.
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1998, ¢ch. 1, 8§ 1,2.

CROSS REFERENCES

Attempt, classification of offenses, see § 11.31.100.

Classification of offenses, see § 11.81.250.

Felonies, sentence of imprisonment, see § 12.55.125,

Fines, see § 12.55.035.

Legal accountability based upon the conduct of another, see §§ 11.16.110 and 11.16.120.
Offenses defined by statute, see § 11.81.220.

Prior convictions, effect on sentencing, see § 12.55.145,

Restitution and compensation, see § 12.55.045.

Victims of crimes, rights, see § 12.61.010 et seq.

LAW REVIEW AND JOURNAL COMMENTARIES

Compelling testimony in Alaska: The coming rejection of use and derivative use immunity. Jeffrey M. Feldman and

Stuart A, Ollanik. 3 Alaska L.. Rev. 229 (December 1986).

LIBRARY REFERENCES

Exglosivesﬁ:;’i.

Weapons©=4 to 15.

Westlaw Key Number Searches: 164k4; 406k4 to 406k15.
C.1.S. Explosives §§ 9 to 14, 20, 22, 26, 31.

C.I1.S. Weapons §§ 9 to 27, 29 to 30, 37 to 48.

UNITED STATES CODE ANNOTATED
Drive by shooting, federal crimes and offenses, see 18 U.S.C.A. § 36.

Explosives and other dangerous articles, federal crimes and offenses, see 18 U.S.C.A. § 831 etseq.; 18 U.S.C.A_ § 841
et seq.

Firearms and weapons offenses, federal crimes and offenses, see 18 U.S.C.A. § 921 et seq.
UNITED STATES SUPREME COURT
Weapons offenses,

Possession of firearm by convicted felons, misdemeanor crime of domestic violence, domestic relationship as
element of predicate offense, see U.S. v. Hayes, 2009, 129 8.Ct. 1079, 172 F .Ed.2d 816.

Use of firearm, firearm traded for drugs, see Watson v. U.S., 2007, 128 S.Ct. 579, 552 U.8. 74. 169 L.Ed.2d
472,

NOTES OF DECISIONS

© 2010 Thomson Reuters, No Claim to Orig. US Gov. Works.




AS § 11.61.200 Page 5

In general 2

Admissibility of evidence 15

Aggravation and mitigation, sentence and punishment 19

Arrest 12

Attorney discipline 11

Defenses 10

Double jeopardy 5

Due process 4

Equal protection 3

Instructions 16

Joint or separate trial 13

Nature and elements of offense 9

Pleas 14

Probation and related dispositions, sentence and punishment 20

Review 22

Right of association 6

Right to keep and bear arms 7

Right to privacy 8

Sentence and punishment 18-21
Sentence and punishment - In general 18
Sentence and punishment - Aggravation and mitigation 19
Sentence and punishment - Probation and related dispositions 20
Sentence and punishment - Sufficiency 21

Sufficiency, sentence and punishment 21

Sufficiency of evidence 17

Validity 1/2

Validity of prior laws 1

1/2. validity
Statute that prohibited a convicted felon from possessing a concealable firearm did not violate Alaska Constitution's

provision guaranteeing an individual's right to keep and bear arms. Wilson v. State, 2009, 2009 WL 1424468, Wea-
ons €23

1. Validity of prior laws

Term “gravity knife,” which is included as prohibited weapon under statute making it a felony to possess such wea-

pon, is not unconstitutionally vague; “gravity knife” is commonly understood as knife in which blade opens, falls into
place, or is ejected into position by force of gravity or by centrifugal force, and “gravity knife” is inctuded in statute in
conjunction with switchblade knife, thus providing ordinary person with notice that “gravity knife” must be similar to
switchblade in operating automatically or semiautomatically. AS 11.61.200(e){(1XD). State v. Weaver, 1987, 736 P.2d

781. Weapons €=3

2. In general

Legislature has considerable discretion in creating classifications denoting which former felons can possess firearm
and classifications need not be perfect. AS 11.61.200(b); Const. Art. 1. § 6. McCracken v. State, 1987, 743 P.2d 382,
dismissal of habeas corpus reversed 985 F.2d 573. Weapons €&

3. Equal protection

© 2010 Thomson Reuters, No Claim to Orig. US Gov. Works.
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AS §11.61.200 Page 6

Statute defining misconduct involving weapons in the first degree, requiring passage of five years from unconditional
discharge on prior felony offense before a person can possess firearm, did not violate equal protection clause of State
Constitution, even though statute provided that receipt of pardon for prior conviction or having conviction set aside
was affirmative defense. AS 11.61.200(b); Const. Art. 1, § 6. McCracken v. State, 1987, 743 P.2d 382, dismissai of
habeas corpus reversed 985 F.2d 573. Constitutional Law €523234; Weapons €3

4. Due process

State did not deny defendant due process under Alaska Constitution by convicting him on a felon in possession charge
even though his underlying conviction was reversed on constitutional grounds. AS 11.61.200¢a)(1). Clark v. State,

1987, 739 P.2d 777. Constitutional Law €724509(25)

In prosecution of an ex-convict for possessing a concealable weapon, State was not required, as a matter of due
process, to establish defendant's awareness of statute prohibiting such conduct. U.S.C.A. Const. Amend. 14. Afcan v.
State, 1986, 711 P.2d 1198. Constitutional Law €=24694

5. Double jeopardy

Conviction in the Court of the Municipal Magistrate of Anchorage, Alaska, of the crime of carrying a concealed
weapon, in violation of an ordinance of that city did not bar prosecution on the same facts under Alaska statute for-
bidding persons convicted of a felony involving assault and like crimes from carrying firearms capable of being
concealed upon the person. Act March 3, 1899, §§ 107, 143, 146, 147, 30 Stat. 1296, 1301; U.S.C.A.Const. Amend. 5,

Laws Alaska 1947, c. 70. U.S. v. Farwell, 1948, 11 Alaska 507, 76 F.Supp. 35. Double Jeopardy €187

6. Right of association

Statute prohibiting felon from residing in dwelling with knowledge that concealable firearm was kept there, unless
permission had been given by court or local law enforcement, did not infringe upon felon's First Amendment right of
association by prohibiting felon from living with his family, absent assertion that stepson who owned gun was un-
willing to keep gun elsewhere or that felon had ever applied to court or law enforcement for permission to reside in
dwelling with gun. U.S.C.A. Const. Amend. 1; AS 11.61.200(a)(10). Morgan v. State (1997} Alaska App., 943 P.2d
1208, denial of habeas corpus affirmed 242 F.3d 382. Constitutional Law €=1443; Weapons &=3

7. Right to keep and bear arms

Statute prohibiting felon from residing in dwelling with knowledge that concealable firearm was kept there, unless
permission: had been given by court or local law enforcement, does not violate right to keep and bear arms, guaranteed
by state constitution. Const. Art. 1. § 19; AS 11.61.200(a)(10). Morgan v, State (1997) Alaska App., 943 P.2d 1208,
denial of habeas corpus affirmed 242 F.3d 382. Weapons €523

8 Right to privacy

Statute which makes possession of “gravity knife” in one's home a felony does not violate right to privacy under State
Constitution; legislature may properly prohibit possession of object which interferes in serious manner with health,
safety, rights, and privileges of others, or with public weifare. AS 11.61.200(a)(3); Const. Art. 1, § 22. State v.

Weaver, 1987, 736 P.2d 781. Constitutional Law €=21225; Weapons €3

9. Nature and elements of offense

© 2010 Thomson Reuters. No Claim to Orig. US Gov, Works.
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AS § 11.61.200 Page 7

The state forbidding persons convicted of a felony involving assault and like crimes from carrying firearms capable of
being concealed upon the person did not forbid consideration of felony committed in Oregon seven years earlier, the
statute being otherwise valid. Laws Alaska 1947, ¢. 70. U.S. v. Farwell, 1948, 11 Alaska 507, 76 F.Supp. 35. Weapons
=g

A .45 caliber Colt Automatic pistol was a “firearm capable of being concealed upon the person” within statute for-
bidding persons convicted of felony involving assault and like crimes from carrying a “firearm capable of being
concealed upon the person.” Laws Alaska 1947, ¢. 70. 1.8, v. Farwell, 1948, 11 Alaska 507, 76 F.Supp. 35. Weapons
€3

Defendants who either have entered guilty plea or have been found guilty of felony at trial are “convicted of a felony”
for purposes of the felon in possession of a firearm statute. AS 11.61.200(a)(1). Brant v. State (1999) Alaska App., 992

P.2d 590. Weapons €4

Felon can be convicted of violating statute prohibiting felon from residing in dwelling with knowledge that con-
cealable firearm is kept there unless permission has been given by court or local law enforcement, even if felon was
unaware of statute; it is widely known that felons are subject to variety of legal disabilities and restrictions, which thus
makes it reasonable to hold felons to duty of inquiry conceming such restrictions. AS 11.61.200(2)(10), 11.81.620(a).

Morgan v. Sfate (1997) Alaska App.. 943 P.2d 1208, denial of habeas corpus affirmed 242 F.3d 382. Weapens €=y

Belated set aside of conviction, following completion of probation on suspended imposition of sentence, related back
to date defendant was discharged from probation and, thus, previous conviction could not be used as basis for sub-
sequent conviction of possessing weapon after having been previously convicted of felony. AS 11.61.200, 12.55.0835;
Rules Crim.Proc., Rules 11(h)(2), 35.2. Hansen v. State, 1992, 824 P.2d 1384. Weapons €24

Butterfly knife is not “switchblade or gravity knife” and therefore does not qualify as prohibited weapon. AS
11.61.200(2)(3), (e)(1XD). Jacobson v, State, 1990, 786 P.2d 388. Weapons €524

“Butterfly” or “balisong knife” was not “switchblade” or “gravity knife” for purposes of statute making it felony to
possess prohibited weapon which is defined to include switchblade or gravity knife, AS 11.61.200(a)(3), (e)(1)(D).
State v. Strange, 1990, 785 P.2d 563. Weapons €4

Convicted felon’s possession of partner's handgun for less than one-half hour for purpose of pawning it constituted
“possession” within meaning of felon-in-possession statute. AS 11.61.200(a)1). Baker v. State, 1989, 781 P.2d 1368.

Weapons €=

Prosecution was not required to prove that defendant had notice or knowledge that his conduct in possessing firearm
constituted crime in order to convict defendant of misconduct involving weapons in the first degree. AS
11.61.200(a)(1). McCracken v. State, 1987, 743 P.2d 382, dismissal of habeas corpus reversed 985 F.2d 573. Wea-

ons €4

Defendant violated felon in possession law by possessing a concealable firearm while underlying conviction was on
appeal, notwithstanding that underlying conviction was later reversed. AS 11.61.200(a)(1). Clark v, State, 1987, 739
P.2d 777. Weapons €524

In prosecution of an exconvict for possessing a concealable weapon, State was not required to establish defendant's
awareness of statute prohibiting such conduct. AS 11.81.620(a}. Afcan v. State, 1986, 711 P.2d 1198. Weapons €4

© 2010 Thomson Reuters. No Claim to Orig. US Gov, Works.
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Defendant could be convicted of being a felon in possession of a concealable firearm while predicate conviction was
on appeal and sentence stayed. AS 11.61.200(a)(1). Berg_v. State, 1985, 711 P.2d 553. Weapons €4

Guilt of possession of gun by felon does not require actual possession and custody or control is sufficient, but
knowledge is prerequisite to possession, control or custody. AS 11.55.030. Davis v, State, 1972, 499 P.2d 1025
certiorari granted 93 8.Ct. 1392 410 U.S. 925, 35 I Ed.2d 586, reversed 94 S.Ct. 1105, 415 U.S 308.391. Ed.2d 347.

Weapons €4

Weapon is “concealed” if it is hidden from ordinary observation, and need not be absolutely invisible to other persons.
AS 11.55.030. McKee v. State, 1971, 488 P.2d 1039, Weapons €10

10. Defenses

Applicant whose prior felony conviction was pardoned by governor would not have affirmative defense to unlawful

possession of fircarm by convicted felon, and thus, applicant was not eligible for permit to carry concealed weapon

under state law, in that he would be subject to criminal liability if he carried concealed handgun in any place outside

his dwelling or land appurtenant to dwelling or carried handgun while not engaged in lawful hunting, fishing or

g%)ing, or other lawful activity, Gabrielle v, State, Dept. of Public Safety (2007) Alaska, 158 P.3d 813. Weapons
12

Defendant’s alleged reliance on fact that probation officer failed to inform him of statute prohibiting felon from re-

siding in home in which concealable firearm was kept did not present sufficient basis to assert statutory mis-

take-of-law defense to prosecution for violation of weapons statute. AS 11.61,200(a)(10), 11.81.420(a), (b)(1).

gk):rgan v. State (1997) Alaska App., 943 P.2d 1208, denial of habeas corpus affirmed 242 F.3d 382, Criminal Law
32

Defendant's personal belief that he was not convicted for purposes of the felon in possession statute during the pen-
dency of the appeal of the underlying conviction was not sufficient to establish the defense of mistake of law. AS
11.61.200(b)(1-3). Clark v. State, 1987, 739 P.2d 777. Criminal Law €32

Affirmative defenses provided under felon in possession statute arise only when the actions described therein occurred
before the felon in possession offense was committed. AS 11.61.200(b)(1-3). Clark v. State, 1987, 739 P.2d 777.

Weapons €=y

11. Attorney discipline

Federal crime of aiding and abetting a convicted felon and mental defective in receiving ammunition is a “serious
crime” within meaning of bar rule, which provides that an attorney convicted of a serious crime shall be suspended
from practice pending final disposition of a disciplinary proceeding and which defines a “serious crime,” in part, as
including any crime that would be & felony in state, though state does not specifically prohibit furnishing ammunition
to a convicted felon. State Bar Rules, rules 12, 16(c), 23, 23(d); 18 U.S.C.A, §§ 2, 922(h); AS 11.55.030, 12.15.010.
Matter of Robson, 1978, 575 P.2d 771. Attorney And Client €239

12. Arrest

Police officer had probable cause for warrantless seizure and search of contents of plastic box containing crack co-
caine, which was found on defendant's person during search incident to arrest for possessing firearm while intoxicated;
officer’s knowledge that type of glass pipe found on defendant was commonly used to smoke cocaine and that people
who smoke cocaine and possess pipe usually carry cocaine, furnished probable cause for arrest of defendant for un-

© 2010 Thomson Reuters. No Claim to Orig. US Gov. Works.




1988

AS §11.61.200 Page 9

lawful possession of drugs as well as probable cause for search of contents of plastic box for cocaine, and officer's
observations of defendant's erratic behavior while possessing firearm, provided probable cause for officer to believe
that defendant was high and thus to search defendant's person for cocaine., AS 11.61.200(a)(1), 11.71.040(a)(3A).

Snider v, State (1998) Alaska App., 958 P.2d 1114, Arrest £271.1(6)

Where officer knew that hand guns and ammunition had been taken in recent burglary committed near where de-
fendant was walking, he knew defendant had a criminal record, the hour was late, protrusions in defendant's coat were
unusual and the position of his hand suggested that he was carrying a hand gun, officer was justified in stopping
defendant and, when defendant kept his hand positioned so as to suggest that he was carrying unholstered gun, a search
of defendant was also proper and gun uncovered by search should not be suppressed. AS 11.20.100, 11.55.010,
11.55.03 (Repealed); Const, Art. 1, § 14. Ozenna v. State, 1980, 619 P.2d 477. Arrest €5263.5(5); Arrest

€=63.5(8)

13. Joint or separate trial

Trial judge did not abuse his discretion in denying defendant's motion for severance filed on momning of trial on
ground that it was not timely where misconduct involving weapons in first degree was properly joined to kidnapping
and other charges since all the charges were based on the same act or transaction, severance of the misconduct in-
volving weapons charged would have resulted in essentially the same evidence being presented twice to two different
juries, defendant made no showing that his failure to move for a severance was in any way related to State's mis-
conduct in making late discovery, there was no claim that counsel obtained any new information which would justify
failure to move for severance at earlier time and where it appeared that there could have been strategic reasons for the
fact that defendant did not make his motion to sever at an earlier time. Rules Crim.Proc., Rules 8(a), 12(b, c, €),
16(f)(3); AS 11.41.200(a)(1, 3), 11.61.200(a). Wortham v. State, 1984, 689 P.2d 1133, Criminal Law €=2620(7)

Joint tria] of defendant for not only crimes of burglary and larceny but also the crime of possession, by a person
convicted of felony, of a firearm capable of being concealed on person was not so prejudicial as to require reversal of
judgment and ordering of separate trials where jury was not told nature of prior conviction involved possession of
firearm count and there was nothing inflammatory about way fact of prior conviction was presented to jury. Mead v,
State, 1968, 445 P.2d 229, certiorari denied 90 S.Ct. 117, 396 U.S. 855, 24 L.Ed.2d 104. Criminal Law €=21166(6)

14. Pleas

Refusing to let defendant withdraw guilty plea to charge of possessing weapon after having been convicted of felony
was error given that defendant was entitled to set aside of previous conviction after completing probation on sus-
pended imposition of sentence, and defendant was misinformed by his attorney when defendant entered his plea. AS
11.61.200; Rules Crim.Proc., Rules 11(h)(2), 35.2. Hansen v. State, 1992, 824 P.2d 1384, Criminal Law €=274(4);
Criminal Law €5274(3)

15. Admissibility of evidence

Trial judge acted within his discretion, during prosecution for possession of altered firearm, in permitting police
officer to testify as to why serial number would be removed from firearm; officer's testimony was not speculative, but
was instead based on her experience and training with handguns. AS 11.61.200(a)(6). Collins v. State (1999) Alaska
App., 977 P.2d 741. Criminal Law €°474.5; Criminal Law €52476.1

Evidence of defendant's prior conviction was admissible in prosecution for misconduct involving weapon, even
though defendant had conceded existence of prior felony conviction and that his prior conviction precluded him from
possessing concealable firearm, as jury had legitimate right to be informed of all elements of crime charged and of
proof bearing on those elements so that jurors would not be misled to think that they were being asked to convict
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defendant for mere possession of firearm. AS 11.61.200(a){1); Rules of Evid., Rule 404(b){(1). State v. McELaughlin,
1993, 860 P.2d 1270. Criminal Law €661

Any error in trial court's failure to withhold from jury evidence of defendant's prior convictions in light of his proffered
stipulation, for purposes of charge of misconduct involving weapons in first degree, that he had prior felony convic-
tion, was harmless, given strength of state's case against defendant on robbery, murder, assault, and attempted murder
charges; defendant conceded that he was guilty of robbery, was in possession of handgun, and had previously been
convicted of felony, defendant was arrested at scene, his identity was not in doubt, and evidence of intent in shooting
at police officers was overwhelming. Rules of Evid., Rute 403; Rules Crim.Proc., Rule 47(a); AS 11.61.200(a)}(1).
Weitz v. State, 1990, 794 P.2d 952. Criminal Law €521168(2)

Admission of prior felony charge in prosecution of defendant for kidnapping and misconduct involving weapons in
first degree did not result in such unfair prejudice to defendant that he was entitled to new trial in spite of fact that his
motion to sever was untimely, where defendant stipulated to existence of prior felony, jury was not informed of nature
of conviction, evidence of prior conviction came in with minimum emphasis, and there was no emphasis on existence
of prior conviction during remainder of trial, notwithstanding that court failed to give limiting instruction that prior
felony was admissible only for purpose of proving misconduct involving weapons charge. AS 11.41.200(a)(1, 3),
11.61.200(a). Wortham v. State, 1984, 689 P.2d 1133. Crimipal Law €21169,11

In prosecution of defendant for kidnapping, assault, robbery and misconduct involving weapons, trial judge did not
abuse his discretion in refusing to admit testimony of defendant's proffered witness which was offered on narrow
ground that pimp would not go to police if he had dispute with someone like defendant but that pimp and defendant
would try to work things out, where defendant was able to introduce evidence through another witness' testimony that
victim was a pimp, jurors could reason that pimp would prefer not to contact police and proffered witness' testimony
would not have assisted jury in understanding defendant’s case that victim was pimp who had disagreement with
defendant and would be biased against him. AS 11.41.200(a)(1, 3), 11.41.300(a)(1), (a)(1)}E}, 11.61.200(a); Rules of
Evid., Rules 403, 702. Wortham v. State, 1984, 689 P.2d 1133. Witnesses €>374(1)

Eyewitness' testimony, in prosecution for being a convict in possession of a prohibited weapon, that defendant took
knife from his pocket, described how he had stabbed and raped his sister-in-law, mentioned he was on parole, and
kissed witness was admissible to explain why defendant would be the kind of person who would carry a concealed
weapon in a public building and exhibit it to a virtual stranger. McKee v, State, 1971, 488 P.2d 1039. Weapons

€=17(3)

16, Instructions

Ambiguity of definition of constructive possession in defendant's trial for weapons offenses after the police recovered
a pistol from under the passenger seat of the vehicle in which he was riding, was harmless; the defense was that de-
fendant did not know the pistol was under the seat, but the alleged flaw in the instruction would make a difference enly
if defendant conceded he was aware of the pistol; moreover, defendant was also convicted of possession of firearm in
furtherance of a drug felony, so jury necessarily found that defendant knowingly possessed the pistol in aid or in
furtherance of his drug offense. AS 11.61.200(a)(1). Alex v. State {2006} Alaska App., 127 P.3d 847, rehearing de-
nied, dismissal of post-conviction relief vacated 210 P.3d 1225. Criminal Law €=21172.1(3)

Defendant was not entitled to instruction on defense of necessity in trial for misconduct invelving weapons in the first
degree, despite defendant's testimony that he received threats from relatives of victim of defendant’s former felony
offense, absent showing that defendant had taken reasonable steps, other than illegally purchasing concealable fire-
arm, in order to defend himself. AS 11.61.200(a)(1), 11.81.320. McCracken v. State, 1987, 743 P.2d 382, dismissal of
habeas corpus reversed 985 F.2d 573. Weapons €-217(6)
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In prosecution of defendant for kidnapping and misconduct invelving weapons in first degree, trial court's failure to
give limiting instruction that prior felony was admissible only for purpose of proving the misconduct involving the
weapons charge was not plain error where defendant never requested limiting instruction, although defendant was
entitled to limiting instruction if he had requested one and better practice would have been for trial judge to have
offered to give limiting instruction. AS 11.41.200(a)(1, 3), 11.61.200{a). Wortham v. State, 1984, 689 P.2d 1133.
Criminal Law €-21038.2

In prosecution of defendant for kidnapping, assault, robbery, and misconduct involving weapons, trial court did not err
in refusing to give defendant's proposed instruction which summarized his theory of the case that victim voluntarily
accompanied defendant, that victim had possessed the firearm involved and that victim was wounded as a result of his
own actions in a struggle over the weapon, where instructions informed jury of elements of the crimes, law of
self-defense and necessity, burden of proof, witness credibility and bias, defendant's theory of defense was adequately
covered in the instructions which were given and defendant's attorney was able to argue the defense theory in closing
argument. AS 11.41,200(a)(1, 3), 11.41.300(a)(1), (a)(1E), 11.61.200(a). Wortham v. State. 1984, 689 P.2d 1133.

Criminal Law €5=829(4)

Where possession of concealable firearm by defendant, a convicted felon, was the only crime charged, where idea of
obtaining firearm originated with defendant while he was in prison, where defendant retained exclusive control over
firearm until it was later found by prison officials, and where defendant's cell mate shared no dominion and control
over the gun, there was no basis from which jury could have reasonably inferred that cell mate was an accomplice, and
thus trial judge did not err in refusing to give accomplice instruction to jury. AS 11.55.030; Rules of Criminal Pro-

cedure, rule 30(b)(2). Gordon v. State, 1975, 533 P.2d 25, Criminal Law €=2780(1)

Defendant charged with being a convict in possession of a prohibited concealed weapon was entitled to an instruction
defining the term “concealed.” AS 11.55.030. McKee v. State, 1971, 488 P.2d 1039. Criminal Law €52800(2)

17. Sufficiency of evidence

Evidence that accused had been convicted of assault with intent to rob under the laws of Oregon and that at time of his
subsequent arrest he had in his possession a .45 caliber Colt Automatic pistol justified conviction under Alaska statute
forbidding persons convicted of a felony involving assault and like crimes from carrying a firearm capable of being
concealed upon the person. Laws Alaska 1947, c. 70. U.S. v. Farwell, 1948, 11 Alaska 507, 76 F.Supp. 35. Weapons

€217(4)

There was sufficient evidence that defendant possessed firearm knowing that its serial number had been altered with
intent of rendering firearm untraceable to support his conviction for possession of altered firearm; defendant admitted
that he purchased two handguns, including the altered handgun, on street from person he did not know for $50, the
ioaded handguns were found under mattress of bed in bedroom where defendant was found, and police officers tes-
tified that removal of serial number from weapon exhibited intent to render that firearm untraceable, AS

11.61.200(a)(6). Collins v, State (1999) Alaska App.. 977 P.2d 741, Weapons C=17(4)

In prosecution of an ex-convict for possessing a concealable weapon, State fully satisfied its burden of establishing

defendant's culpable mental state by showing: that defendant knew he had been convicted of a felony; that he knew he
had been discharged from probation for the felony within the past five years; and that he knew he was in possession of
a concealable firearm. AS 11.61.200(a)(1), 11.81.610(b)(2). Afcan v. State, 1986, 711 P.2d 1198. Weapons €=17(4)

Evidence sustained conviction for possession of pistol by felon, despite claim that exclusive possession was not es-
tablished and although pistoi did not have clip. AS 11.55.030. Davis v, State, 1972, 499 P.2d 1025, certiorari granted
93 5.Ct. 1392, 410 U.S. 925, 35 L.Ed.2d 586, reversed 94 8.Ct. 1105, 415 U.S. 308, 39 L.Ed.2d 347, Weapons

€217(4)
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18. Sentence and punishment--In general

Imposition of maximum sentence upon conviction for misconduct involving weapons in first degree was not clearly
mistaken where state proved that defendant's prior criminal history included repeated instances of assaultive behavior
and that defendant had three or more prior felony convictions. AS 11.61.200{a)}(1), 12.55.125(e}(2), 12.55.155(c)(8,
15). Simmons v. State, 1995, 899 P.2d 931. Weapons &=17(8)

Sentence of 11 years in prison for combination of crimes consisting of first-degree burglary, second-degree theft,
first-degree weapons misconduct, and forgery was not excessive, where trial court found that defendant was third

felony offender who could not be deterred or easily rehabilitated, and maximum term for defendant's single most

serious offense was ten years. AS 11.46.130(b), 11.46.300(b), 11.61.200(f); AS 12.55.185(9) (1990). Wesolic v. State,
1992, 837 P.2d 130. Burglary €49; Forgery €-251; Larceny €38, Weapons €17(8)

Defendant's abuse of his landlord's trust by burglarizing locked bedrooms and garage of home while landlord was
absent was proper factor to consider when judging seriousness of burglary for purposes of sentencing. AS_
11.46.130¢(b), 11.46.300(b), 11.61.200(f), 12.55.155(c)(15, 20, 21), (d}(9); AS 12.55.185(9) (1990). Wesolic v. State
1992, 837 P.2d 130. Burglary €249

Defendant's prior sentences in Oregon for unauthorized use of motor vehicle and in Fairbanks for first-degree burglary
and driving while intoxicated were sufficiently significant to support finding that defendant was danger to community,
as basis for making defendant's sentence for misconduct involving weapons consecutive to defendant's sentences for
first-degree burglary counts. AS 11.46.300(a)(2}(A), 11.61.200(a)(1), 12.55.125(d)(1}, (e)(1), 12.55.155(c)(20).
Ecklund v, State, 1986, 730 P.2d 161. Sentencing And Punishment €602

Trial court should, prior to imposing sentence, inquire of defendant and his counsel and resolve any factual questions
in dispute regarding defendant's credit for time served based on conditions of presentence release, and should ex-
pressly identify those periods of time for which credit is to be allowed. AS 11.41.220(a}(2), 11.61.20¢(a}(1),
12.55.125(e)(1). Ackermann v. State, 1986, 716 P.2d 5. Sentencing And Punishment €354

In sentencing defendant on convictions of assault in the first degree, kidnapping, robbery in the first degree, and
misconduct involving weapons in the first degree, trial judge was authorized to impose consecutive sentences and was
also free to give little weight to mitigating factor that, except for misconduct involving weapons charge, defendant's
former charges consisting of five prior felony offenses were less serious offenses that his current charges. AS
11.41.200(a)(1, 3), 11.41.300(a)(1), (a)(1)(E), 11.61.200(a); AS 12.55.155(d}8)(Repealed). Wortham v. State, 1984,
689 P.2d 1133. Sentencing And Punishment €94; Sentencing And Punishment £52590

Three-judge panel could legitimately conclude that conduct of defendant, who was convicted of first-degree mis-
conduct involving weapons on basis of his possession of a handgun, was not the least serious included in the definition
of the offense; furthermore, review of defendant's entire criminal record supported finding by three-judge panel and by
original sentencing judge that defendant's conduct exhibited contempt for the law and law enforcement warranting a
substantial sanction. AS 11.61.200(a), 12.55.155(d)(9, 13). Shaw v, State, 1983, 673 P.2d 781, modified on rehearing
677 P.2d 259, appeal after new sentencing hearing 1985 WL 1078167. Weapons €17(8)

Three-judge panel was not clearly mistaken in determining that presumptive sentence for misconduct involving
weapons in the first degree was not manifestly unjust. AS 11,61.200(a)(1), (f). Shaw v. State, 1983, 673 P.2d 781,
modified on rehearing 677 P.2d 259, appeal after new sentencing hearing 1985 WL 1078167. Sentencing And Pu-
nishment €277
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Defendant convicted of misconduct involving weapons in the first degree, with prior convictions for assault with
dangerous weapon and felon in possession of weapon, could properly be sentenced as third offender, even though a
prior conviction was necessary element of both the present charge of misconduct invelving weapons and the prior

“conviction of felon in possession of a weapon; same conviction could be used to prove element of misconduct in-

volving weapons as well as to trigger application of presumptive sentencing. AS 11.61.200(a)(1), 12,55,125(e)(2),
12.55.155(c). Gilbreath v. State, 1983, 668 P.2d 1354. Sentencing And Punishment €521349

Even though defendant’s prior felony conviction was a necessary element of the offense involving violation of statute
prohibiting felons from possessing any concealable firearm, such conviction could form basis for applying presump-
tive sentence applicable to second felony offender. AS 11.61.200(a)}(1), 12.55.125, 12.55.155, 12.55.185(7). Fry v.
State, 1983, 655 P.2d 789. Sentencing And Punishment €294

In prosecution for assault in third degree and misconduct involving weapons in first degree, trial court erred in im-
posing sentence in excess of presumptive sentence absent finding of aggravating factors, even if excess term was
suspended. AS 11.41.220, 11.61.200(a)(1), 12.55.155-12.55.175. McManners v. State, 1982, 650 P.2d 414. Assault
And Battery €2100; Weapons €17(8)

Fact that, with regard to process of determining sentence 1o be imposed for offense of being a felon in possession of a
prohibited weapon, accused's prior “police contacts™ not leading to convictions were discussed in ascertaining length
oftime he had served on a prior conviction and other matters did not prejudice accused, in view of indication that such
police contacts were not a significant factor in trial court's decision to impose four-year sentence. AS 11.55.030,

11.55.040. Deveroux v. State. 1976, 548 P.2d 1296, Criminal Law @1177.342{

Where plea bargain entered into by accused, who pled guilty to being a felon in possession of a prohibited weapon,
entailed his admitting, for purposes of sentencing, a charge of larceny in a building, such charge could be considered
for sentencing purposes, though the charge was dropped. AS 11.55.030, 11.55.040. Deveroux v. State, 1976, 548 P.2d

1296. Sentencing And Punishment €298

Though some of accused's prior convictions of 11 criminal offenses and 13 traffic offenses were petty in nature, the
number of such convictions warranted their consideration in determining sentence to be imposed for accused's offense
of being a felon in possession of a prohibited weapon. AS 11.55.030, 11.55.040. Deveroux v. State. 1976, 548 P.2d
1296. Sentencing And Punishment €295

Trial court, in stating that “there is no question in my mind that * * * [defendant] is a danger to society” and in indi-
cating that court had considered and rejected the possibility of rehabilitation “at least * * * unless there is a complete
change of attitude by the defendant,” sufficiently articulated court's reasons for and purpose to be served by imposition
of four-year sentence against defendant for offense of being a felon in possession of a prohibited weapon. AS
11.55.030, 11.55.040, Deveroux v. State, 1976, 548 P.2d 1296. Sentencing And Punishment €52373

19, ---- Aggravation and mitigation, sentence and punishment

Defendant's actions which formed the basis of his third-degree weapons misconduct conviction were not among the
least serious forms of conduct encompassed by the crime of weapons misconduct, and thus was not a mitigating factor
for sentencing purposes; court found that defendant was legally intoxicated and had concealed his loaded weapon
under his clothing. AS 11.61.200(a)(1), 12.55.155(d)(9). Brockway v. State (2001} Alaska App., 37 P.3d 427. Sen-
tencing And Punishment €266

Fact that defendant waited until owner of home was absent before burglarizing home was not mitigating factor with
respect to sentencing for first-degree burglary conviction, AS 11.46.130(b), 11.46.300(b), 11.61.200(f),
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12.55.155(c)(15, 20, 21), (dX9); AS 12.55.185(9) (1990). Wesplic v. State, 1992, 837 P.2d 130. Burglary €249

Mitigating factor for cases where defendant's conduct is among least serious conduct within definition of offense may
be applied to offense of felon in possession of concealable firearm. AS 11.61.200(a)(1), 12.55.155(d)(9). State v,
LaPorte, 1983, 672 P.2d 466. Weapons €~217(8)

Though offense of misconduct involving weapons in the first degree is defined in terms merely of knowing possession
of a firearm, aggravating factor of directing the “conduct constituting the offense” at a law enforcement officer was
shown by evidence that gun was pointing directly at officer when defendant first turned, that defendant refused at least
three times to drop the weapon, and that defendant knew that person confronting him was a police officer. AS
11.61.200¢a)(1), 12.55.155(c)(13). Gilbreath v. State, 1983, 668 P.2d 1354. Sentencing And Punishment €=2124

Aggravating factor of directing “conduct constituting the offense™ at a law enforcement officer was applicable, despite
defendant's contention that offense of misconduct involving weapons in the first degree was “complete” when police
officer first saw him with the gun, before defendant was even aware of officer's presence. AS 11.61.200(a)(1),
12.55.155(c)(13). Gilbreath v. State, 1983, 668 P.2d 1354. Sentencing And Punishment €124

*Most serious conduct” aggravating factor with respect to offense of misconduct involving weapons in the first degree
was shown by possession of concealable weapon by defendant, who was a felon, under circumstances indicating
possible intent to use the weapon against a police officer or another. AS 11.61.200(=)(1), 12.55.155(c)(10). Gilbreath

v. State, 1983, 668 P.2d 1354, Sentencing And Punishment €=79

Finding of mitigating factor that harm caused by defendant's conduct was “consistently minor and inconsistent with
the imposition of a substantial period of imprisonment” was not warranted, given circumstances of instant offense of
misconduct involving weapon in the first degree and nature of defendant's original felony, an assault with a dangerous
weapon in which victim was clearly placed in substantial fear. AS 11.61.200(a)(1), 12.55.155(d){13). Gilbreath v.

State, 1983, 668 P.2d 1354. Sentencing And Punishment €84

20. —-- Probation and related dispositions, sentence and punishment

Conviction in which person receives probation and suspended imposition of sentence is to be set aside at time de-
fendant is discharged from probation, unless State can meet its burden of showing good cause why conviction should
not be set aside. AS 11.61.200. Hansen v. State, 1992, 824 P.2d 1384. Sentencing And Punishment €1953

21. ——-- Sufficiency, sentence and punishment

Composite sentence of 20 years for 12 offenses in six separate criminal cases was not excessive; defendant could have
been sentenced to a term of 20 years imprisonment alone for class A felony burglary, the most serious of the crimes
committed by defendant, trial judge found that defendant had not responded to five years worth of prior rehabilitative
efforts and that it would be fruitless to place defendant on probation, defendant conceded to two aggravating factors
during sentencing, and defendant had been under State supervision since he was 12-years-old. Smith v. State (2008)

Alaska App., 187 P.3d 511. Sentencing And Punishment €645

Sentencing defendant, for convictions of two counts of first-degree burglary and one count of first-degree misconduct
involving weapons, to concurrent six-year terms with two years suspended for two burglaries and consecutive
two-year term for weapons misconduct, was not clearly mistaken. AS 11.46.300(a)(2)(A), 11.61.200(a)(1),
12.55.125(d)(1), (e)(1), 12.55.155(c)(20). Ecklund v. State, 1986, 730 P.2d 161. Burglary €49; Weapons

=178
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Defendant's sentence totaling 53 years of imprisonment for convictions of assault in the first degree, misconduct
involving weapons in the first degree, kidnapping, and robbery in the first degree was not excessive where trial judge
could have properly given great weight to jury's finding that defendant kidnapped victim, intending to injure him and
that defendant intentionally shot victim and then robbed him, defendant had record of five prior felony convictions,
defendant had served sentences of greater than one year and had not been deterred by these former sentences, and
defendant was on parole at time of the offenses and had just completed iengthy sentence four months before. AS_
11.41.200(a)(1, 3), 11.41.300(a)(1), ()(1XE), 11.61.200(a). Wortham v. State. 1984, 689 P.2d 1133. Sentencing And
Punishment €645

Sentence on charge of misconduct involving weapons in the first degree was illegal, since sentencing judge gave less
than presumptive sentence of two years without finding any mitigating factors, and sentence therefore had to be va-
cated. AS 11.61.200(a)(1), 12.55.125(e)(1), (g), 12.55.165. State v. LaPorte, 1983, 672 P.2d 466. Sentencing And
Punishment €995

Sentence of five years with 18 months suspended, imposed on cenviction of defendant for misconduct involving
weapon in the first degree, with two aggravating factors, was not excessive. AS 1 1.61.200(a)(1), 12.55.155(c)(10, 13),
(d)(13). Gilbreath v. State. 1983, 668 P.2d 1354. Weapons €=17(8)

Imposition of four-year sentence for offense of being a felon in possession of a prohibited weapon was not clearly
erroneous with regard to accused who had prior convictions for 13 traffic offenses and 11 criminal offenses including
burglary, and who had recently committed a larceny in a building. AS 11.55.030, 11.55.040. Deveroux v. State, 1976,
548 P.2d 1296. Weapons €=17(8)

22. Review

In determining meaning of terms “switchblade” and “gravity knife” that are included in definition of prohibited
weapons which it is felony to possess, Court of Appeals had to look to general usage for meaning of terms, where
neither of the terms was defined in statutes. AS 01.10.040, 11.61.200(a)(3), (e)}(1)}D). State v. Strange, 1990, 785 P.2d
563. Weapons €=4

Trial court's failure to make factual finding as to whether knife seized from defendant was “gravity knife” within
meaning of statute making possession of such weapon a felony required remand for further proceedings. AS
11.61.200(a)(3). State v. Weaver, 1987, 736 P.2d 781. Criminal Law €=1181.5(3.1)

AS §11.61.200, AK ST § 11.61.200
Current through the 2009 First Regular Session and First Special Session of the 26th Legislature
(c) 2010 Thomson Reuters

END OF DOCUMENT

© 2010 Thomsen Reuters. No Claim to Orig. US Gov. Works.




-

03/03/2010 WED 17:59 FAX

15585

4 % %,
Westl:
Vestlaw,
158 P.3d 813
158 P.3d 813

{Cite as: 158 P.3d 813)

Supreme Court of Alaska,

Yoseph R. GABRIELLE, Appellant,

v,
STATE of Alaska, DEPARTMENT OF PUBLIC
SAFETY, Appellee.
No, §-11490.

May 18, 2007,

Background: Applicant sought judicial review of
decision by Department of Public Safety to revoke
pemnit to camry concealed handgun and to deny
application to renew permit. The Superior Court,
Third Judicial District, Anchorage, Sharon L.
Gleason, I, affirmed, and applicant appealed,

Holdings: The Supreme Court held that:

(1} applicant was not eligible for permit to camry
concealed weapon under state law, and

(2) federal statte prohibiting possession of firearm
by convicted felon did not render applicant whose
prior felony conviction was pardoned ineligible for
permit to carry concealed weapon.

Affirmed.
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ﬂj Statutes 361

361 Statutes
361 VI Counstruction and Operation
361VI(A) General Rules of Construction
361%213 Extrinsic Aids to Construction
361k219 Executive Construction

361k219(1Y k. In General. Most

Cited Cases '

When state and federal statutes do not involve

substantial expertise by an administrative agency, in

Bez3isols

Page 1

construing these statuies on an administrative appeal,
the court will apply its independent judgment in
determining their meaning, adopting the rule that is
most persuasive in light of precedent, reason, and

policy.

[2] Weapons 406 e 12

406 Weapons
406k3 Carrying Weapons
406k12 k. Licenses or Penmits. Most Cited
Cases
Applicant whose prior felomy conviction was
pardened by governor would not have affirmative

" defense to unlawful possession of firearm by

convicted felon, and thus, applicant was not eligible
for permit to carry concealed weapon under state law,
in that he would be subject to criminal {ability if he
carried concealed handgun in any place outside his
dwelling or land appurtenent to dwelling or carried
handgun while not engaged in lawful hunting, fishing
or tapping, or other lawfal activity. AS
11.61.200(a)(12 2¥A, B).

{3] Weapons 406 E 12

406 Weapons
406k5 Carrying Weapons

406k12 k. Licenses or Permits. Most Cited
Cases
Federal statute prohibiting possession of firearm by
convicted felon did not render applicant whose prior
felony conovictior was pardomed by governor
ineligible for permit to carry concealed weapon, in
that pardon did not expressly state that applicant
could not ship, transport, possess or recefve fireanns,

18 TU.S.C.A §§921,922(zX1)

*813 Wayne Anthony Ross, Ross & Miner, P.C,
Anchorage, for Appellant.
Timothy W. Terrell, Assistant Attorney General,
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Office of Special Prosecutions and Appeals,
Anchorage, and Gregg D. Renkes, Attorey General,
Juneau, for Appellee.

Before: BRYNER, Chief Justice, MATTHEWS,

EASTAUGH, FABE, and CARPENET], Justices.

OPINION

PER CURIAM.

Joseph R. Gabriclle appeals the Alaska Department
of Public Safety's refusal to renew his permit to canry
a concealed handgun as well as the department's
decision to revoke his existing permit, The
department concluded that Gabrielle was ineligible
for a permit because he was convicted of a felony in
1983 and Alaska law forbids a felon fo carry a
concealed handgun. Gabriclle, who received &
gubernatorial pardon in 1993, argues that he is
entitled to a permit because the plain language of the
licensing statute does not prohibit a felon from
obtaining a permit, and because he has an affirmative
defense to criminal liability, Because the legislature
intended to bar felons from obtaining concealed
handgun permits, and because it would be futile to
issue Gabrielle a permit to carry a concealed handgun
that would not give him the right to carry a concealed
handpun beyond that which is available to ail
citizens, we affirm the department's decision.

*814 We have considered each of appellant's
arguments and points on appeal. The record fully
supports the Memorandum Decision on Appeal
entered by Superior Court Judge Sharon L. Gleason,
which we a%glnt as the opinion of this court, It is set
forth below,

FiNl. We have edited the superior court's

decision to conform to our technical rules.
APPENDIX

IN THE SUPERIOR COURT FOR THE STATE
OF ALASKA

THIRD JUDICIAL DISTRICT AT
ANCHORAGE

JOSEPH R. GABRIELLE, Appellant.
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VE.

STATE OF ALASKA, DEPARTMENT OF PUBLIC
SAFETY, Appellee.

Case No. 3AN-03-07244 CI
MEMORANDUM DECISION ON AFPEAL

This is an appeal from a decision of the Department
of Public Safety (DPS), which revoked Mr
Gabrielle's concealed handgun permit and refused to
renew it. For the reasons set forth below, the decision
of the Department is AFFIRMED.

Facts and Proceedings

In January 2003, the Alaska State Troopers Division
of DPS revoked Mr. Gabrielle's concealed bandgun
permit and refused to renew the permit because Mr.
Gabrielle had been convicted of two felonies in the
carly 1980's. The State Troopers took this action even
though Mr. Gabrielle had reccived a pardon from
Governor Hickel for the felony convictions in
October 1993, Mr. Gabrielle appealed the Troopers'
decision to the Commissioner of the Department of
Public Safety in February 2003. On March 7, 2003,
the Commissioner issued a letter denying that
administrative appeal, and indicated that based on
DPS's interpretation of the applicable statutes,
specifically AS 11.61.200(a}{12) and (g), pardoned
felons were precloded from obtaining handgun
permits. The Commissioner’s letter indicated that it
“is a final administrative decision” and that Mr.
Gabrielle could “seek judicial review of this decision
under AS 44.62,560-44.62.570 within 30 days of
receipt of this lefter.” The record reflects that Mr.
Gabriclle received the Jetter on March 12, 2003.

On March 22, 2003, Mr. Gabrielle submitted a
request for reconsideration to the Commissioner of
DPS. On April 29, 2003, the Deputy Commissioner
summarily denjed the request, indicating that “‘there
is no process for administrative ‘reconsideration’ of
denial of an appeal.”

~ On May 5, 2003, Mr. Gabrielle filed this appeal.

1. Is Mr. Gabrielle “eligible to own or possess a
handpun under the laws of this state™?

© 2008 Thomson Reuters/West. No Claim to Orig. US Gov. Works.
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Alaska Statute 1865705 lists several requirements

for a person to be qualified to receive and hold a
petmit to camry a concealed handgun. The parties
dispute whether Mr. Gabrielle meets one of those
requirements-whether he “is eligible to own or
possess a handgun under the laws of this state and
under federat law.” B2  The State argues that Mr.
Gabrielle is not eligible under either state or federal
law to possess a handgun, and this statutory
subsection therefore precludes the issvance of the
pemmit to Mr. Gabrielle.

FN2. AS 18.65.705(2).

[t] The state and- federal statutes regulating
possession and ownership of handguns do not invoive
substantial agency expertise. Accordingly, in
construing these statutes in this administrative appeal,
this court will apply its independent judgment in
determining their meaning, adopting the rule that is
most persuasive in light of precedent, reason, and
policy #& ’

EN3. Alveska  Pipeline Serv. Co. v.

DeShong, 77 P.3d 1227, 1231 (Alaska 2003)

{citation omitted).

[2] Tuming first to state law, the State argues that

pursuant to AS 11.61.200(a)(12), Mr. Gabrielle is
precluded from possessing a handgun. This. statute
provides that a person*815 commits the crime of
misconduct involving weapons in the thind degree if
the person “knowingly possesses a firearm that is
concealed on the person after having been convicted
of a felony....”

The parties dispute whether AS 11.61.200(g), which
establishes an affirmative defense to this statutory
provision, operates to allow Mr. Gabrielle to possess

a handgun. AS 11.61.200(g) provides:

It is an affinnative defense to a prosecution under
(a}(12) of this section that

(1) either
(A) the defendant convicted of the prior offense on

which the action is based received a pardon for that
conviction; .

Page 3

(B) the undetlying coaviction upon which the
action is based has been set aside under AS
12.55.085 or as & result of postconviction
proceedings; or

(C) a period of ten years or more has elapsed
between the date of the defendant's unconditional
discharge on the prior offense ... and the date of the
violation of (a)(12) of this section, and the prior
conviction ... did not result from a viclation of AS
1141...; and

(2) at the time of possession, the defendant was

(A) in the defendant's dwelling or on land owned
or leased by the defendant appurtenant to the

dwelling; or

(B) actually engaged in lawful hunting, fishing,
trapping, or other lawful outdoor activity that
necessarily involves the carrying of a weapon for
personzl protection.

(Erophasis added).

Mr. Gabrielle asserts that as a result of his pardon, he
has an affirmative defense to a prosecution under
(2)}(12), and is thus eligible to possess a concealed
handgun under state law. The State argues that the
affirmative defense in subsection (g) requires ot
only that Mr. Gabrielle receive a pardon or qualify
under either of the other fwo components of
subsection (g)(1), bt that he must also meet the
requirements of subsection {g)(2), which limits the
places where the concealed handgun may be
possessed as a precondition to this affirmative
defense. In response to this argament, Mr., Gabrielle
asserts that subsection (2) of the statute only medifies
subsection (1XC), and is not an additional
requirement for a person who has been pardoned who
falls within subsection (1){A).

The State's reading is consistent with fundamental
principles of statutory constraction. To be entitled to
the affirmative defense under AS 11.61.200(g), a
criminal defendant would need to establish at least
one of the components of subsection {1} and one of
the cotmponents of subsection (2).

@ 2008 Thomson Reuters/West. No Claim to Qrig. US Gov. Works.
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Alaska Statrte 18.65.705 lists several requirements
for a person to be qualified to receive and hold a
permit to camy a concealed handgun. The parties
dispute whether Mr. Gabrielle meets one of those
requirements-whether he “is eligible to own or
possess a handgun under the laws of this state and
under federal law.” B2  The State argues that Mr.
Gabrielle is not eligible under sither state or federal
law to possess a bandgun, and this stetutory
subsection therefore precludes the issuance of the
permit to Mr. Gabrielle,

EN2. AS |8.65.705(2).

[1]1 The stite and federal statutes regulating
possession and ownership of handguns do not involve
substantia! asgency expertise. Accordingly, in
construing these statutes in this administrative appeal,
this cowrt will apply its independent judgment in
determining their meaning, adopting the rule that is
most persuasive in light of precedent, reason, and
policy. B ' '
EN3.  Abveska Pipeline Serv. Co. v.
DeShang, 77 P.3d 1227, 123) (Alaska 2003)

{citation omitted).

[2] Tuming first to state law, the State argues that

pursuant to AS 11.61.200{z}12), Mr. Gabrielle is
precluded from possessing a handgun. This. statite
provides that a person*815 commits the crime of
misconduct involving weapons in the third degree if
the person “knmowingly possesses a firearm that is
cancealed on the person afier having been convicted
of a felony....”

The parties dispute whether AS_]11,61.200(g), which
establishes an affirmative defense to this stafutory

provision, operates to 2llow Mr. Gabrielle to possess
a handgun. AS 11.61.200(g} provides:

It is an affirmative defense to a prosecution under
{a){12) of this section that

{1) either
(A) the defendant convicted of the prior offense on

which the action is based received a pardon for that
conviction; -

Q@o25/035
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(B) the underlying conviction upon which the
action is based has been sct aside under AS
1255085 or as a result of post-conviction
proceedings; or

(C) a period of ten years or more has elapsed
between the date of the defendant’s unconditional
discharge on the prior offense ... and the date of the
violation of (a)(12) of this section, and the prior
conviction ... did not result from a violation of AS
1141...; and

(2} at the time of possession, the defendant was

(A) in the defendumt's dwelling or on land owned
or leased by the defendant appurtepant to the

dwelling; or

(B) actually engaged in lawful hunting, fishing,
trapping, or other lawful outdoor activity that
necessarily involves the camrying of 2 weapon for
personal protection.

{Emphasis added).

M. Gabrielle asserts that as a result of his pardon, he
has an affimative defense to a prosecation under
(2)}(12), and is thus eligible to possess a concealed
handgun under state law. The State argues that the
effirmative defense in subsection (g) reguires not
only that Mr, Gabrielle receive a pardon or qualify
under either of the other two components of
subsection (g)(1), but that he must also meet the
requirements of subsection (gK2), which limits the
places where the concealed handgun may be
possessed as a precondition to this affirmative
defense, In response to this argument, Mr. Gabrielle
asserts that subsection (2) of the statute only modifies
subsection (1¥C), and is. not an additional
requirement for 2 person who has been pardoned who
falls within subsestion (1)(A).

The State’s reading is consistent with fundamental
principles of statutory construction. To be entitled to
the affirmative defense under AS {1.61.200{g), a
criminal defendant would need to establish at least
one of the components of subsection (I} and one of
the components of subsection (2).
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The State then notes that AS_11,61.220(b)(1) and (2)

permits all citizens to carry a concealed weapon in
the same two circumstances specified in A§
11.61.200(gX2)} ™ Therefore, as the State
correctly notes, “the net result of the statutory scheme
is that a pardoned felon can only carry a concealed
handgun in those situations where an ordinary citizen
would be able to carry a concealed handgun without a
permit.” .

FN4, [This reference is to a prior version of
AS. 11.61.220. Following both the
department's revocation and the superor
cowt's decision, the statute was amended in
ways not relevant here,}

Under the statutory scheme, a pardoned felon could
be prosecuted under AS 11.61.200(a¥12) for
misconduct involving weapons in the third degree if
the individual possessed a concealed firearm at any
place other than the two statutory exceptions set out
in AS 11.61.200¢ B). And, unlike 8
prosecution under AS 11.61.920(a)(1) for fifth degree
misconduct, it would not be a valid affirmative
defense to a prosecution for violation of AS
11.61.200(a)(12) that the individual was the holder of
a valid permit to carry a concealed handgun. B2

ENS. See former AS 11.61.220(b)(3).

And yet, as a pardoned felon, Mr, Gabrielle s
eligible to own or possess a concealed hendgun in at
least some locations within the siate-within kis
dwelling and while hunting and undertaking other
specified outdoor activities. Moreover, as a pardoned
felon, he cannot be prosecuted for violation of

*B16AS 11.61.200(a)(1) for “knowi possessing a

firearm capable of being concealed.”

FN6. SeeAS 11.61.200(bY 1XA).

Harmonizing these different statutory provisions is a
somewhat tortured process from any perspective. But
resolution of these provisions is best defermined, in
this court's view, by assessing the consequences of
issuing a concealed handgun permit to Mr. Gabrielle.
Under the statutory scheme, possession of suck a
permit would constitute an affirmative defense to one
of the bases for misconduct involving weapons in the

fith degree. Under AS_11.61.220(2)(1), a person

commits the crime of misconduct involving weapons

@oz6/035
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in the fifth degree if the person “knowingly possesses
a deadly weapon ... that is concealed on the person.”
Under AS 11.61.220(bX3), it is an affirmative
defense to the prosecution for that crime that the
person was “the holder of a valid permit to carry a
concealed handgun.” However, possession of the
permit would nof constitute a valid affirmative
defense to a prosecution for misconduct involving
weapons in the third degree based on a pardoned
felon’s knowing possession of a concealed firearm
under AS 11.61.200(a¥12). And, as the State
comrectly notes, a pardoned felon has the same
affirmative defenses as anmy other cilizen to
prosecution for weapons violations if, at the time of
possession, the defendant was at his dwelling or
actually engaged in lawful hunting, fishing, trapping,
or other lawful outdoor activity that necessarily
involved the carrying of a weapon for persomal
protection, In effect, the fith degree misconduct
weapons charge is a lesser-included offense to the
third degree charge for pardoned felons, but the
affirmative defense of a permit is not available fo
pardoned felons in a prosecutior umder the third

degree charge.

Accordingly, issuance of a concealed handgun permit
to Mr. Gebrielle would serve no lawful purpose since
such a permit could pot serve as an affirmative
defense to a prosecution under AS 1]1.61.200(a¥12).
Therefore, the court finds that Mr, Gabrielle shoufd
not be considered “eligible to own or possess a
handgun under the laws of this state.” 2 Since such
eligibility is one of the necessary qualifications for
issuance of a concealed handgun permit,™ DPS's
revocation of the permit and denial of the permit
rencwal was appropriate. Moregver, such a result is
consistent with the legislative history regarding the
concealed handgun permitting laws.

ENT7. AS 18.65.705(2).
FNS. SecAS 18.65.705.

EN9. See Sen. Green, Sponsor Statement for
Senate Bill 141, 20th Leg., 15t Sess. (April
23, 1997) (noting the bill was intended to
“make clear that no felon, even a non-
violent felon, would ever be able to apply
for a concealed carry permit™).

2. Mr. Gabrielle is not precluded from owning and
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possessing a handgun under federa! law,

[3] The State also asserts that Mr. Gabrielle cannot be
issued a concealed carry permit because he is
ineligible to own and possess a handgun under
federal law. 18 USC. § 922(z)X1) provides in
pertinent part;

It shall be unlawfut for any person ... who has been
convicted in any court of a crime punishable by
imprisonment for a term exceeding one year ... to
ship or transport in interstate or foreign cominerce;
or possess in or affecting commerce, any firearm or
ammurition; or o receive any firearm or
ammunition which has been shipped or transported
in interstate or foreign commerce.

However, 18 U.S.C__§ 921 provides in pertinent part:

Any conviction which has been expunged, or set
aside or for which a person has been pardoned or
has had civil rights restored shall not.be considered
2 conviction for purposes of this chapter, unless
such pardon, expungement, or restoration of civil
rights expressly provides that the person may not
ship, transport, possess, or recejve firearms.

(Emphasis added.) Mr. Gabrielie's pardon did not
expressly provide that he could not possess firearms.
Therefore, federal law is not a bar to Mr. Gabrielle's

permit eligibility.,

The State asserts that two federal cases have held that
this exception does not permit *817 the camying of
handguns if state law forbids it Byt peither
Brown nor Caron were pardoned. Mr. Gabrielle
references United States v. Laskie ™ which held
that Mr, Laskie's prior conviction could not be used
as a predicated conviction under 18 US.C. §
922(s¥1) because Mr. Laskie had been konorably
discharged and that discharge did not include a
prohibition of firearm possession, Further, in United
States v. Gallaher,™" the Ninth Circuit held:

EN1Q. See Caron v. United States, 524 LS.

308, 118 S.Ct. 200 7. 141 L RBd.2d 303

{1998); United States v, Brown, 69
. E.Supp.2d 925 (E.D.Mich.1999).

FN1 238 F.Jd_1047, 1052-53 (%th

11,

@oz7/035
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Cir.2001).
ENI2. 275 F.3d 784, 792 (9th Cir.2001).

Under our decisions in Laskie and [United States

v.] Herronf45 F.3d 340 (%th Cir, 1995}), a criminal

defendant cannot be charged with a federal crime
after receiving a certificate restoring his civil rights
that contains no express waming that he cannof
possess firearms in spite of the restoration of his
civil rights or that his state conviction may
constitute an element of a crime if he is found in
possession of 2 weapon.
Following this case law, Mr. Gabielle is not subject
to the prohibition under 18 1J,8.C. § 922(g)(1) since
he received a pardon for his convictions and his
pardon did not contain an express warning that he
cannot possess firearms.

3. Conclusion
Because this court concludes that Mr, Gabrielle was
not “eligible to own or possess a handgun under the

laws of this state,” the decision of the Department of
Public Safety is AFFIRMED,

{s/ Sharon L., Gleason

SHARON L. GLEASON

Superior Court fudge

" Alaska 2007,

Gabrielle v. State, Dept. of Public Safety
158 P.3d 813

END OF DOCUMENT
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Justice Kennedy delivered the opinion of the Court.

Under federal law, a person convicted of a crime punishable by more than one year in prison
may not possess any firearm, 18 U.S.C. § 922(g)(1). If he has three violent fetony convictions
and violates the statute, he must receive an enhanced sentence. §924(e). A previous
conviction ts a predicate for neither the substantive offense nor the sentence enhancement
if the offender has had his civil rights restored, “unless such ... restoration of civil rights
expressty provides that the person may not ... possess ... firearms.” §921(a)(20}). This is the
so-calted “unless clause” we now must interpret. As the ellipses suggest, the statute is more
complex, but the phrase as quoted presents the issue for our decision,

The parties, reflecting a similar division among various Courts of Appeals, disagree over the
interpretation of the unless clause in the following circumstance. What if the State restoring
the offender’s rights forbids possession of some firearms, say pistols, but not others, say

http:/f’www.law.cornell.edu/supct/html/97-6270.Z0.html
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rifles? In one sense, he “may not ... possess ... firearms” under the unless clause because the
ban on specified weapons is a ban on “firearms.” In another sense, he can possess firearms
under the unless clause because the state ban is not absolute. Compare, e.g., United States
v. Estrelia, 104 F.3d 3, 8 (CA1) (adopting former reading), cert. denied, 521 U.S. ___ (19%7}
and United States v. Driscoll, 970 F.2d 1472, 14801481 (CA6 1992) (same), cert. denied,
506 U 5. 1083 (1993), with United States v. Qualls, ___ F.3d ___, No. 95-50378, 1998 WL
149393, *2 (CA9, Apr. 2, 1998} (en banc) (intermediate position), and United States v.
Shoemaker, 2 F.3d 53, 55—56 (CA4 1993) (same), cert. denied, S10 U.5. 1047 (1994).

The Government contends the class of criminals who “may not ... possess ... firearms”
includes those forbidden to have some guns but not others. On this reading, the restoration
of rights is of no effect here, the previous offenses are chargeable, and petitioner’s sentence
must be enhanced. On appeal, the Government's position prevailed in the Court of Appeals
for the First Circuit, and we now affirm its judgment.

Petitioner Gerald Caron has an extensive criminal record, including fetonies. In
Massachusetts state court, he was convicted in 1958 of attempted breaking and entering at
night and, in 1959 and 1963, of breaking and entering at night. In California state court, he
was convicted in 1970 of assault with intent to commit murder and attempted murder.

In July 1993, petitioner walked into the home of Walter Miller, carrying a semiautomatic
rifte. He threatened Milter, brandished the rifte in his face, and pointed it at his wife, his
daughters, and his 3-year-old grandson. Potice officers disarmed and arrested petitioner.

In September 1993, a federal agent called on petitioner at home to determine if he had
other unlawful firearms. Petitioner said he had only flintlock or other antique weapons (not
forbidden by law) and owned no conventional firearms. Federal law, the agent told him,
forbade his possession of firearms and was not superseded by state law. In December 1993,
agents executed a search warrant at petitioner's house, seizing six rifles and shotguns and

6,823 rounds of ammunition.

A federal jury convicted petitioner of four counts of possessing a firearm or ammunition
after having been convicted of a serious offense. See 18 U.5.C. § 922(gH1). The District
Court enhanced his sentence because he was at least a three-time violent felon, based on his
one California and three Massachusetts convictions. See §924(e}. Petitioner claimed the
Court should not have counted his Massachusetts convictions because his civil rights had been
restored by operation of Massachusetts law. Massachusetts law allowed petitioner to possess
rifles or shotguns, as he had the necessary firearm permit and his felony convictions were
more than five years old. Mass. Gen. Laws §§140:123, 140:1298, 140:129C (1996). The law
forbade him to possess handguns outside his home or business, See §§140:121, 140:131,

269:10,

At first, the District Court rejected the claim that Massachusetts had restored petitioner’s
civil rights. it held civil rights had to be restored by an offender-specific action rather than
by operation of law. The First Circuit disagreed, vacating the sentence and remanding the
case. United States v. Caron, 77 F.3d 1, 2, 6 (1996) (en banc). We denied certiorari. 518 U.5.
1027 (1996). On remand, the District Court, interpreting the unless clause of the federal
statute, disregarded the Massachusetts convictions. It ruted Massachusetts law did not forbid
petitioner’s possession of firearms because he coutd possess rifles. 941 F. Supp. 238, 251—
254 (Mass. 1996). Though Massachusetts restricted petitioner's right to carry a handgun, the
District Court considered the restriction irrelevant because his case involved rifles and
shotguns. See ibid. The First Circuit reversed, counting the convictions because petitioner
remained subject to significant firearms restrictions. We granted certiorari. 522 U.5. ___
{1998).

A federal statute forbids possession of firearms by those convicted of serious offenses. An
abbreviated version of the statute is as follows:

5002 http://www.law.cornell.edu/supct/html/97-6270.Z0.html 3/2/2010
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“It shall be unlawfui for any person-

“{1} who has been convicted in any court of, a crime punishable by imprisonment for a term
exceeding one year;

“to ship or transport in interstate or foreign commerce, or possess in or affecting commerce,
any firearm or ammunition; or to receive any firearm or ammunition which has been shipped
or transported in interstate or foreign commerce.” 18 4.5.C. § 922(g).

Three-time violent felons who violate §922(g) face enhanced sentences of at least 15 years’
imprisonment. §924(e)(1}. “Violent felony” is defined to include burglary and other crimes
creating a serious risk of physical injury. §924{e}(2)(B}(ii). This term includes petitioner's
previous offenses discussed above.

Not all violent fetony convictions, however, count for purposes of 5§922(g) or §924(e). Until
1986, federal law alone determined whether a state conviction counted, regardless of
whether the State had expunged the conviction. Dickerson v. New Banner Institute, Inc., 460
.5, 103, 119—122 (1983). Congress modified this aspect of Dickerson by adopting the

following tanguage:

“What constitutes a conviction of such a crime shall be determined in accordance with the
law of the jurisdiction in which the proceedings were held. Any conviction which has been
expunged, or set aside or for which a person has been pardoned or has had civil rights
restored shall not be considered a conviction for purposes of this chapter, unless such
pardon, expungement, or restoration of civil rights expressly provides that the person may
not ship, transport, possess, or receive firearms.” §921(a)(20).

The first sentence and the first clause of the second sentence define convictions, pardons,
expungements, and restorations of civil rights by reference to the law of the convicting
jurisdiction. See Beecham v. United States, 511 U.S. 368, 371 (1994).

Aside from the unless clause, the parties agree Massachusetts law has restored petitioner’s
civil rights. As for the unless clause, state taw permits him to possess rifles and shotguns but
forbids him to possess handguns outside his home or business. The question presented is
whether the handgun restriction activates the unless clause, making the convictions count

under federal law,

We note these preliminary points. First, Massachusetts restored petitioner’s civil rights by
operation of law rather than by pardon or the like. This fact makes no difference. Nothing in
the text of §921(a)(20) requires a case-by-case decision to restore civil rights to this
particular offender. While the term “pardon” connotes a case-by-case determination,
“restoration of civil rights” does not. Massachusetts has chosen a broad rule to govern this
situation, and federal law gives effect to its rule. All Courts of Appeals to address the point
agree. See Caron, 77 F.3d, at 2; McGrath v. United States, 60 F.3d 1005, 1008 (CA2 1995),
cert. denied, 516 U.S. 1121 (1996); United States v, Hall, 20 F.3d 1066, 1068—106% (CA10
1994); United States v. Glaser, 14 F.3d 1213, 1218 (CA7 1994); United States v. Thomas, 991
F.Zd 206, 212—213 (CA5), cert, denied, 510 U.5, 1014 {1993}); United States v. Dahms, 938
F.2d 131, 133—134 (CA9 1991); United States v. Essick, 935 F.2d 28, 30—31 (CA4 1991);
United States v. Cassidy, 899 F.2d 543, 550, and n. 14 (CAé 1990).

Second, the District Court ruted, and petitioner urges here, that the unless clause allows an
offender to possess what state law permits him to possess, and nothing more. Here,
petitioner’s shotguns and rifles were permitted by state law, so, under their theory, the
weapons would not be covered by the untess clause. While we do not dispute the common
sense of this approach, the words of the statute do not permit it. The unless clause is
activated if a restoration of civil rights “expressly provides that the person may not ...
possess ... firearms,” 18 U.5.C. § 921(a)(20). Either the restorations forbade possession of
“firearms” and the convictions count for all purposes, or they did not and the convictions
count not at all. The untess clause looks to the terms of the past restorations alone and does

2003 http://www.law.cornell.edu/supct/html/97-6270.Z0 himi
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not refer to the weapons at issue in the present case. So if the Massachusetts convictions
count for some purposes, they count for all and bar possession of all guns.

The phrase “may not ... possess ... firearms,” then, must be interpreted under either of what
the parties call the two “all-or-nothing” approaches. Either it applies when the State forbids
one or more types of firearms, as the Government contends; or it does not apply if state law
permits one or more types of firearms, regardless of the one possessed in the particular

case,

Under the Government's approach, a state weapons limitation on an offender activates the
uniform federal ban on possessing any firearms at all. This is so even if the guns the offender
possessed were ones the State permitted him to have. The State has singled cut the offender
as more dangerous than law-abiding citizens, and federal law uses this determination to

impose its own broader stricture.

Although either reading creates incongruities, petitioner’s approach yields results contrary to
a likely, and rational, congressional pelicy. If permission to possess one firearm entailed
permission to possess all, then state permission to have a pistol would atlow possession of an
assault weapon as well, Under this view, if petitioner, in violation of state taw, had
possessed a handgun, the untess ctause would still not apply because he could have
possessed a rifle, Not only would this strange result be inconsistent with any conceivable
federal policy, but it also would arise often enough to impair the working of the federal
statute. Massachusetts, in this case, and some 15 other States choose to restore civil rights
while restricting firearm rights in part. The permissive reading would make these partial
restrictions a nullity under federal law, indeed in the egregious cases with the most
dangerous weapons. Congress cannot have intended this bizarre result.

Under petitioner's all-or-nothing argument, federat taw would forbid only a subset of
activities already criminal under state law, This limitation would contradict the intent of
Congress. In Congress’ view, existing state laws “provide less than positive assurance that
the person in question no tonger poses an unacceptable risk of dangerousness.” Dickerson,
460 U.5., at 120, Congress meant to keep guns away from all offenders who, the Federal
Government feared, might cause harm, even if those persons were not deemed dangerous by
States. See id., at 119, If federal law is to provide the missing “positive assurance,” it must
reach primary conduct not covered by state law. The need for this caution is borne out by
petitioner’s rifle attack on the Miller family, in which petitioner used a gun permitted by
state law. Any other result would reduce federal law to a sentence enhancement for some
state-law violations, a result inconsistent with the congressional intent we recognized in
Dickerson. Permission to possess one gun cannot mean permission to possess atl.

Congress responded to our ruling in Dickerson by providing that the law of the State of
conviction, not federal law, determines the restoration of civil rights as a rute. While state
law is the source of law for restorations of other civil rights, however, it does not follow that
state law also controls the unless clause. Under the Government'’s approach, with which we
agree, the federal policy still governs the interpretation of the unless clause. We see nothing
contradictory in this analysis. Restoration of the right to vote, the right to hotd office, and
the right to sit on a jury turns on s0 many complexities and nuances that state law is the
most convenient source for definition. As to the possession of weapons, however, the
Federal Government has an interest in a single, national, protective policy, broader than
required by state law. Petitioner’s approach would undermine this protective purpose.

As a final matter, petitioner says his reading is required by the rule of lenity, but his
argument is unavailing. The rule of lenity is not invoked by a grammatical possibility. It does
not apply if the ambiguous reading relied on is an implausible reading of the congressional
purpose. See United States v. Shabani, 513 4.5, 10, 17 (1994) (requiring use of traditional
tools of statutory construction to resolve ambiguities before resorting to the rule of lenity).
For the reasons we have explained, petitioner's reading is not plausible enough to satisfy this

condition.

http://www.law.comnell.edw/supct/html/97-6270.Z0.html
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In sum, Massachusetts treats petitioner as too dangerous to trust with handguns, though it
aceords this right to law-abiding citizens. Federal law uses this state finding of
dangerousness in forbidding petitioner to have any guns. The judgment of the Court of
Appeals is
3/2/2010
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Law Offices of
R0Oss & MINER
A Professional Corporation
327 East Fireweed Lane, Suite 201
Anchorage, Alaska 99503

Wayne Anthony Ross (907) 276-5307 Edward L. Miner
Curtis Patteson (907) 276-6672 - FAX Tamara Huffman, paralegal

6January 2009.. ... . . ... o
Junean, AK 99801

Several weeks ago, I fumished you some prosed draft legislation involving possession
problems under Alaska law for persons who‘were pardoned or received suspended imposition of

. sentences for felony charges I ;‘.‘lave sitice run our proposed changes by the NRA attorneys and

they have some improvements. As a result, [ am resending this to you with what we oﬁginhlly

sent along with the suggwte& improvements. This, then, is an updated version of what was sent

previously. Please note the highlighted portions of the Iast paragraph,

‘ The laws regarding possession of ﬁrea;;s_in Alaske—laws. which were contemplated and
enacted by our own state legislatum—are. bcmg attacked, gutted and rewriften by bureaucrats at
 the ATF and FBI. Attempts to corroct these erors st the foderal level have been ignored. It i
now incumbent upon the Alaska legislaﬁre to take action to defend the rights of Alaskans. In
this letter I will explain the source of the problem, illustrate particular grievances against the
 federal agencies involved, and offer the proper soi'ution_%a‘ recrafiing of Alaska Statute

11.61.200(g)(2). |
Under Alaska law, an individual who has been convicted of a felony can have their right

to bear arms restored by any of three occurrences: a pardon, a suspended imposition of sentence,
or by the passage of ten years from unconditional discharge. The Alaska legislature, recognizing
both the distinctions of lifé in Alaska and also the profound respect that the majority of Alasksns

5006




e oo 10057035

03/03/2010 WED 17:45 FAX

bave for the right to bear arms, has made the decision to establish a means by which individuals
who have previously been convicted of g felony may regain their right to bear arms, The
burcaucrats at the ATF and FBI have subverted the goals of the Alaska legislature through the
tortured and twisted applieation of limited U.S. Supreme Court cases to Alaska law. In doing s0,
these agencies have wrongfully deprived Alaskans of thejr rights.

In Caron v, .8, the U.S. Supreme Court held that if a person who has previously been

of firearms which a previously wnﬁ&ed— felon may posses.’ Alaska law allows an individual

Whose rights have been restored to possess riffes, shotguns aad handguns. The only limit

contained in our state law is upoﬁthecanyingofa concealed firearm by & person whose rights

have been restored.* While the right of possession is fully restored, an individual who has

previously been convicted of a felony may only carry a firearm concealed under limited
cireumstances - either while he is upon his own land or while he is engaged in outdoor activities
that would “pecessarily involve the carrying of a weapon for personal protection.*s ‘

An accurate reading of the Alaska statutes reveals that our state law should not be
impacted by the Court’s holding in Caron. Alasks law does not limit the “type” of firearms which
a previously convicted felon mey possess. Purthermore, the single limitation in place for
previously convicted felons proscribes only their ability to carry a firearm in a concealed
manner, and does not [imit their tight of possession in any way. The ATF and FBI are, however,
interpreting the Alaska statute as a restriction upon possession. Becanse of this interpretation,
Alaskans who have led productive lives, but who have convictions sometimes decades i their

- past, are being denied their right to own guns, and even being threatm_ed ‘with prosecution for

serious Federal offenses, -

Saron v. U.S., 524 U'S. 308, 314 (1988), o
See US. v. Tomlinson, 67 F.3d 508 {4* Cir. 1995); see also LS. v. Dahms, 938 F.2d 131 (9* Cir. 1991),

*Sec AS 11.61.200(a) and (b).
*AS 11.61.200()(12) and (g)2).
* Id. The Alaska appellate courts have not established an objective test or enumerated specific criteria to
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To better understand the plight of the individuals being affected by this law, I will offer
some specific examples, In 1970, at the tender age of 19, R.S. made the mistake of gefting
caught up in recreational drug use. He was arrested for the possession of hallucinogens and
convicted of a felony, As a first-time youthful offender, he was granted a suspended imposition
of sentence, and given the opportunity to mend his ways, He is now a happily married 56-year-
old father. He has worked, hunted and fished his entire life, Ho only learncd recently, when he
applied for the purchase of a new firearm, that he is now suddenly bmhibited from owning
firearms, despite having been granted a suspended imposition of sentence more than 30 years

ago.

R.P. was convicted of a felony in 1992, After paying for his crime, he went straight to
work helping'ﬁlc public. He became the director of the search and rescue organization for an
Alaskan -borough. deernor Murkowski granted him a full pardon, expressly for the purpase of
allowing him to possess a firearm to help him fulfill his duties. He recently became aware of the
fact that—despite the Governor's pardon—federal law prohibits him from possessing firearms,
The Fedezal law has stripped Alaska of the right to make its own decision on restoring
gun rights to ex-felons. The overreaching actions of the bureancrats at the ATF and FBI have left
Alaska vith a single option - to amend AS 11.61.200 to remove the disability on camying a
concealed weapon by a person convicted of 2 felony who has had their ﬁghts restored. By

removing this disability in Alaska’s law, the ATF and FBI will have no basis whatsoever to
proven their rehabilitation to

challenge Alaska's laws, and we can allow ex-felons who have
participate in the full rights that ail Alaskans enjoy.

T have included the text of two sample bitls that would amend AS 11.61.200, and restore
Alaska’s policy of allowing rehabilitated ex-felons o owp firearms. | had the proposed

with our propose

legislation reviewed by the NRA and the NRA still secs problems _proposed
solutions. T've enclosed s copy of the memo I received from the NRA outlining such
ingd the NRA's sqg ted proposal. We would e th islature to adopt

rob

these changes, as suggested by the lﬂ&,- to assure the _continucd support of the right of

Alaskans to bear arms for the defense of themselves and' others,

4008‘
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¢¢ Brian .I udy, NRA

Sincerély,

G

Wayne Anthony Ross
Attomey at Law
Director, NRA

RSN TN
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Memorandum
Re: 'Proposed legislation
File: - 11.61.220 Project
Date: 9 September 2008

Several of our olients have expetienced problems in either being denied an Aleska
Concealed Handgun Permit (CHP) or denied permission to parchase firearms during a “Nationai
Instant Criminal Background Check System” (NICS) cheok. _

_ These problems stem from the language of AS 1 1161.200, the Aldsks Statute for
Miseonduct Involving Weapons in the Third Degroe. AS 11.61.200(a)(12) bars all people
convicted of felonies from carrying a concealed weapon, while AS 11.61 200(g) sets out the

exceptions to (a)(12)’s bianket ban,

. Because of the limited nature of subsection (g)'s exceptions, the Alaska Department of

Public Safety takes the position, upheld by the Alaska Supreme Court in Gabrielle v. State of
ble for an Alaska CHP. Additionalty, the

Alaska, that anyone with & felony conviction is ineligi
FBI has taken the position that the limit on a felon’s ability to canty a concealed. weapon under
AS 11.61.2000a)(12) & (g) activate the federal ban on the possession of any firearny vinder 18

USC §922(g), es intepreted in Caronv. U8,

w the particular provisions of Alaska and Federal law have

Fshall attempt to describe ho /
ated these twin problems, and what we can do to attempt to fix them by changing Alaska’s

law. ‘
The Alaska CHP Issue

The Alaska Department of Public Safety has taken the position that anyone with prior
Felony conviction, regardiess of the time sinoe the conviction or whether the conviction was set
asido or pardoned, docs not qualify for an Alaska CHP. They have based this determisation on
the limited scope of the exceptionsin AS 11.6 1.209(g) to the total ban in 11.61.200(a)(12) of any
felon carrying & concealed firearm. - : . ' ,

 to their home, or () was engaged in an outdoor activi ) i - pon
; i i ¢ evidence of rehabifitation in (1)-(3), and observing
a person convicted of a felony is guilty of '

Page 1
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* was not allowed to cirry handguns

' exception found in §921(a)(20).

2011

Misconduct Involving Weapons in the Third Degree if they carry a concealed weapon.

The Alaska Department of Public Sefety’s interpretation of AS 11.61.200 was upheld in
Gabrielle v. State of Alaska.! There, the Supreme Court of Alaska held that a person with a
felony record of any description, though not prohibited from applying for an Alaska CHP under
the statutes and regulations governing eligibility for the permit, nevertheless was not entitled to
an Alaska CHP because of the testrictions found in AS 1 1.61.200. Because this issue has been
appealed ta the highest court capable of deciding the issue, the only way to change this cutcome

is through legislation.

The NICS Check / 18 USC §922(g)(1) Fssue

The FBI's National Instant Criminal Background Check System implements a foderal
requirement that all federally licensed firearms dealers conduct background check on.all _
prospective firearms purchasers. The backgromd check soreens those that have been disqualified
from purchasing firearms through operation of foderal law. Information is entered into the NICS
system by multiple stete and federal agencies, but the FBI detenines whether the informstion
provided disqualifies an individual from purchasing firearms, ,

Many of the federal restrictions.on posséssion of firearms are found at 18 U.S.C. §922(p).
§922(g)(1) prohibits anyone who has been convieted of a felony from possessing 3 firearm,
however §921(a)(20) contains an exception for those felons who have had their civil rights
restored (through operation of law, a pardon, or any similar means). The exception in
§921(a)20) has its own exception, however, prohibiting those convicted of a felony whose civil’
rights have been restored. from possessing a firearm if state faw prohibits them from possessing a
weapon of any type. ‘ :

_ The exception to the exception found in §921(a)(20) was interpreted by the U.S. Supreme
Court in Caron v U.S.? There, the Court faced a person whose civil rights had beenrestored =
under Massachusetts Iaw, including the right to possess long guns and handguns, However, he

outside his home or biisiness, though this right was afforded
to.non-felons. The Supreme Court found that this festriction, though not strictly & prohibition
againist of possession of handguns, was enough of 3 restriction to activate the exception to the

Applying Caron to Alasks taw, the FBI has taken the position that the restrictions on ex-
lons camrying concealed weapons found in AS 11.61.200(a)(12) & (g) are sufficient to activate

fe
the exception to the exception found in 18 U.S.C. §921(a)(20). Because of this interpretation, ex-

' 158 P.3d 813 (Alaska 2007). -
> 524 U.5. 308 (1998).
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folons in Alaska, even those who have had convictions set aside or pardoned, are barred frotn
possessing any firearm by §922(g)(1).

The FBI's interpretation ofthe effect.of AS 11.61.200 on the application of 18 U.S.C.
§922(g)(1) is contrary to the Alagka Supreme Court’s interpretation in Gabrielle (which was pot
binding on the FBI), and has been questioned in other federal cases such as the unpublished U.S.
v Flores.’ However, given the similarity betwoen-Alaska law and the Massachusetts law at
question in Caron (both allowed possession of all types of weapons, but réstricted where and

- how handguns could be carried), the FBFs interpretation of the law is not clearly incorrect. It

would bepossrb!etochaﬂengeﬁeFBImcomt, but it is far from certain that we could obtain a
favorable resuit.

The Common Factor

The common facter in both oftﬁese'issuesis AS 11.61.200, and the resiriction on ex-

felons carrying concealed ‘weapons in Alaska, except under certain narrow exceptions, While ]

Alaska has several statutes covering the crime of “Misconduct Involving Weapons,” enumerating
different degrees of the offense, no other iteration of the stafute implicates the carrying ot
possession of weapons by ex~felons, and so would not impact either eligibility for an Alaska
CHP or eligibility under the FBI's NICS system,

: Likewise, Alaska’s statutes and regulations governing Alaska’s CHP program (AS
18.65.700-790, 13 AAC 30.010-900) set out eligibility requirements, including disqualifications

'faﬂ&Pthnthashédmwuplemtmsdememoroﬁ'enses or has been ordered by a court to

attend a drug- or alcohol-rehabilitation clinic. However, none of the requirements for a CHP

touch on the status of the epplicant as an ex-felon; pardoned, conviction set aside; or otherwise.

Thus,noneofthesestamtcsormgulaﬁonsmedto be revised in addressing eithier the CHP or

- NICS issue,

Thercfore, a legislative fix to this issue noed only modify the mmctmns on ex-felons

' earrymgorpossessmgwmponsthatarefomdmAS 11.61.200.

The Possible Solutions
Alaska is unusually laissez-faire in its approach-to gun rights (being one of two’ states that

allows concealed carry of fircarms without a permit). However, Alaska also tonds towards a.

tougher stance on crime issues than other states. Inattempungtochangethcpol}cyembodmdm

AS 11.61.200 towards the gun rights of ex-felons, we will be working in the. cress-currents of

these two conflicting political priorities.

118 Ped. Appx. 49 (C.A.6 (Mich.}).

Page 3




Bo11/035

03/03/2010 WED [7:50 FAX

From a strictly pelitical perspective, we could attempt to counter some of the turbulence
of a legislative proposal by noting that it is federal Jaw that has forced us to seek a modification
of our state law, in order to allow us to pursue our own policy of granting forgiveness to, and
restoring the rights of, ex-felons. Federal law has stripped Alaska of its right to make its own
determination of how ex-felons are to exercise their gun rights, and leaves us only a simplistic

" ali~or-nothing choice as to whether ex-felons should regain their gun rights,

' There are several different methods we could pursue to change AS 11.61.200 so as to
allow for ex-felons to apply for an Alaska CHP and to bypass the federal han on possession
found in 18 U.S.C. §922(g)(1). The principal question in changing the restrictions found in AS

- 11.61.200, however, is how far to expand the re-enfranchisement of gun rights to ex-felons.

. First, i in order to permit ex-felons to apply for an Alaska CHP, or to possess & weapon
wnder 18 U.S.C. §922(g)(1) and Caron, we must remove the restrictions on where an ex-felon
may canry a concealed weapoa found in AS 11.61.200(g)(2) (I have attached two sample
proposed bills with this memo for you to review). This would allow an ex-felon to carry 2

_ concealed weapon under the same circumstances that amy other citizen would be able to. This
would broaden the rights of ex-feldus, as it allows them to carry concealed weapons where
previously they were not allowed to. However, this is the only means of restoring their right te
owm Weapons at all, given the FBI's interpretation of 18 U.S.C. §922(z)(1). :

' As for how far to extendre-enﬁ‘anchlsement, currenily AS 1161 200(g)1dent1ﬁestbree
groups of ex-felons that it restores gun rights to; ex-felons who (1) received a pardon, (2) had -
. -their conviction set aside, or (3) had more than lOyearseiapse since they finished serving their
sentence and who had not committed a violent felory, There is a strong asgument that all three
. groups should be granted full re-enfrarichissment, as all three demonstrate some individualized
~ showing of rehabilitation, rather than auwmaucally granting an ex-felon gun rights as.soon as

they get out of jail.

_ Couclusion
- Alaska has made its gwn pohcy decision about howto handle the gun rights of ex-feions’, :
. however the Federal Government has stripped Alaska of the nght to xaske our own judgments -
- except for an all-or-nothirig decision on the gun rights of ex-felons, That message of Federal

..:mterferencemﬂ: Alaska’s laws is the message weshouwemphaammamﬂﬂsmm"‘s
}1.61.200, in order to restore thegunnghts of those denied them under the federal govemmﬂnt's

| ban
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State of Alaska
Department of

Public Safety

Sarah Falin, Gavemnor
Walt Monegan, Gommissioner

May 13, 2008

By cortif} I receipt

Dear Mr. Wiliihs

I recsived your e-mall dated April 6, 2008 appeafing the denial of your application o
obtain an Alaska Concealed Handgun Permit, and have given careful cansideration to

your.appeal. Your appea is denied, An explanation of tha reason for this denial is as

foliows.,

In stating your case, you provide abundant evidsnoe of your goad character and legal
standing, as well as expressing frustration with an action by this department which you

fes! unwamanted in your circumstances.

- The original declsionto deny your application was based upan your canvictions for 2™
for your convictions was suspended and eveniually your

degree byrglary. Sentencing X
Burglary In the. second degree Is afelony. A felony

convictions were set aside.
qualifies an applicant from obtaining an Alaska. Cancealed Handgun

conviction dis ,
ony conviction that has been set aside Is still & disqualifier fer the Issuancs

Permit. A fel

of an Alaska Concealsd Handgun Permit, State law (13 AAC 30.900(8)) defines a

conviction as meaning °... thet a person has entered a plea of guilty of o contest to, or
found guilly by a court or jury of, a criminal offense, regardiess of whethar

has been
the judgment was after that set aside under AS 12.55.086 or a similar procadure in

another jurisdiction, or was the subject of a pardan or ather exscutiva clemency...”
{emphasis added) Consequently, because of your set aside fslony convictions, we are
prehibited, by taw, from lssuing you an Alaska Concesled Handgun Permif,

Office of the Commissioner

5700 E. Tudor Road ~ Anchorage, AK 99507 ~ Voice (907) 269-5086 — Fax (907) 269-4543
. Junieau Office — Volce (807) 465-4322 ~ Fax (807) 466-4362
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Mr. James Wargi
Page 2
May 13, 2008

po ' (
(12)) prohibits you from carrying a

and state law. Alaska law (AS 11.61 .200(a)
d right to carry a concealed hendgun for a

concealable fireann. There is no unrestricte
convioted felon under Alaska law, '

the appeal o this aotion Is denied,

As a final administrative dacision,

You are reminded of your fight to sesk judicial review of this decision under Alaska
Statute 44.82,560-570 within 30 days of receipt of this letter.

Johin D. Glass
Deputy Commissianer

"Pubio Safekty through Public Service”

Office of the Commisglaner . ’
7) 269-5086 ~ Fax (207) 269.4543

5700 & Tudor Raad ~ Anchorage, AK 98507 - Voice (90
: Jursay Office - Voice (907) 4664322 - Fax (807) 4554362
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.To whom it my Concern,

' My natme is Mud ['m writing this letter in regards

o the denial of a concealed carry psrmit that I applied for

in the beginning of SR of 2008.1 havs taken the concealed carry
course and paid a considerable amoudt of money for that

course 1o try and be a law abiding gun owner and cacrier, even though

in the state of Alaska it is not necessary to do so.
['m a 36 year old father of ¢ hnd a devoted husband and ['m

currently a superintendent for 4 multi-miltion dollac .
SRR LDNSRRSHNARIERY 2nd work year round at that job.I'm a tax

payer,a voter and a yearly supporter of our Alaska Peace Officers and
Public Safety Employes Association and a Member of the N.R.A. P'm a law
abiding citizen that does not drink or do drugs and havea't even had a
iraffic violation in over ten years. '

S

[ was 17 years old when I found myself on the wrong side of the
law for the first and only tim in my life. ‘
[ was young and dumb as we've all been, and made a bad choice in my
young life, I was involved in a non-violent erime in which a felony was
charged.I plead no contest because I knew what I did was wrong and there
was 0o senss in fighting it andwaisting the courts time.I did a short jail tsrm and
was ordered to payrestitution and do 3 years probation. And because [ was so young and
payed my restittion in full and did my probation with no problems or violalions. | was
given a 8.1S (Suspended Imposition of Sentencing) my conviction was Dropped,
Dismissed by a federal judge.(I'm not concidreda felon.)So why put me in that category.

« I'was given a seoond chance and hdve made a great lite with

that second chance, I'm allowed to vote,buy and posses
firearms and ["m a avid hunter and sportsman. (Because I'm not concidered
a felon that is all possible.)

In the State of Alaska I'm allowed to carry a concealed weapon
without a permit,but yet 1 can't get a concealed carry pecmit
if I want one.It doesn't make sense, why you would not want me on paper
to show law enforcement that I would carry a ooncealed weapon.[ have
court documents,F.B.[ and N.1.C.S background checks to prove my
eligibility to own a handgun. I have talked to people at the permits and
licensing unit that agres and don't understand it ejther. .

[ ask of you to grent me the right and please allow me to get’
my concealed carty pemuit and to go on paper as a permit holder and to
be able to give law enforcement officers the ability to know that [ have
a weapon on my person and to be a law abjding and safety trained

citizen. ) .
Sincerely,

YRS GG:IT AAO7/71/90
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. State of Alaska
Department of Public Safoty ..
Division of

smemﬂe Services

Sarah Paiin, Governer _
Walt Monegan, Commissloner

- _ June 9, 2008
CERTIFIED RETURN RECEIPT

RE: . Alaska Congealed Handgun Permit
Dear Mr Ammum®

This is to notify you that your application for renewal of your Alaska Concealed Handgun
permmsdemed Enclosedpleaseﬁnd’yourcashmmeamemnof%m A s

Upon recelving an application for renewal, we are obliged to review the eligibility stats of
the applicant. In your case we have determined that you are not eligible to holda
concealed handgun permit and that the original issue was donemermr

Effective xmmedwtcly, your concealed handgun permit is revoked. You must surrender the
permit to the nearést peace officer, We recommend that you surrender the permit at the

nearest State Trooper office or pohoe department.

We apologize for any mconvemence this inay caise you but the law does not- allow any
other course of action.

Alaska statute 18.65.705 states that, in order to be eligible for a pennit, an applicant "must

be eligible to own or possess a handgun under the Iaws of this state and under federal law." .
We understand that your right to possess a firearm has been returned to you under federal Q
" law but Alaska law continues to bar you from unrestricted possession of a firearm. Asa

result, you may not be issued an Alaska concealed handgun permit.

Under Alaska statute 11.61.200, misconduct involving weapons in the third degree, itisa
class C felony for a person to knowingly possess a firearm capable of being concealed on

Alaska Concealed Handgun Permils
5700 E. Tudor Road - Anchorage, AK 99507 - Voice {907) 269-0392 - Fax (907) 263-56Q9
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wingly possess a firearm that is concealed on the person after having

one's person or to kno ‘
United States, or a-court

been-convicted of a felony by a court of this state, a court of the
of another state or territory.

provide for two affirmative defenses to a prosecution for these

The same stamte does
offenses but does not make it legal conduct for a convicted felon. In Yyour case, your
felony convictions will forever bar yott from uarestricted possession of a firearm in Alaska M

even in light of the fact that the federal government has apparently restored your federal
Tights,

The person who initially reviewed your eligibility status mistakenly interpreted the
Festoration of your federal rights to possess a firearm as restoring your state right as well.
It does not. Pardons_ do not create an exception. Set asides, whether court ordered or

Statutory, do not create an exception.

Please stirrender your permit immediately to insure compliance with Alaska law,

Alasica statute 18.64.740 provides that you may appeal this revocation, decision to the .. -,
blic Safety. “The appeal must be received in writing

conunissioner of the Department of Py
within 30 days after the date of the notice of revocation, and must set out the reasons fof

the appeal. '

Sincerely,

Terrie Satterficld
Permits and Licensing Unit

Alaska Gonceated Handgun Permits. _ -
chorags, AK 99507 - Voica (907) 269-0392 - Fax (907) 269-5609

5700 E. Tudor Road - An
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Terrie,

Here Is what I had this e-malled to me on the Pardon. Here is what T was told:

I meet the requirements of AS 18.65.705
There was "no change” on the renewal application

- I meet all Federal and State laws to own and posses a handgun

Pardon granted by President not Governor of State of Alaska
Per AS a "Pardon" Is the enly way to restore rights lost and remove disabllities

under Alaska Law
The ACHP Rules .doc was an- informatlon paper created-by someone in DPS, not the

State Attorney's Office
I have no idea of alf the all the AS that apply and have been told that several

contradict one another. In several AS It states that when a Pardon is issued It is as:
thiough the conviction never occurred, I have had CCW permits In several states -

(lnctuding Alaska).

If this does not clear it up to everyones satisfaction, please forward me the appeal
procedures so I may address this to the Commissioner of Public Safety.

Thank you for your patience with mel I really do appreciate all your heip!

" Respectfully,
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B back to hjen. He objected. A replevin petition was filggaertige Circuit Court of Plelps County on
June 132005, seeking retumn of his revolver. Og@€iober 2, 2005, the Atigie®y (fneral filed his
answyf. The state’s goet®ah was that Mr. Trgp€f needs a gfrmit to acqye®a pistgffprior to obtaining

cugyfdy of the repfiver. jJhe court held g ins on Ayflist 21, 2006" The pages subsequently

o _u on Oefos 5, 't ,ESﬁp 2 fOI'dlsmlSSHI 7 ,'T- Oe] agrecdto dibp his lawsuitandthe
olice agpé€d to retuidf the revolyp’to Mr. Troyer withgse ring that he obtalwerpistol acquisition

wg‘ : Gl'eVOlV was eipfried - l

MONTANA

=2

mreients of 18 U.S, Code section 921(a)(20), or is it insafficient based on the holding in Caron v.

‘States, 118 S.Ct. 2007 (1998), which held a person cannot be convicted under federal law of

sing g felon in possession of a firearmn stemming from a state felony conviction if the state law that
‘semoved the disability allows the person to possess all firearms (rifle; shotgun, pistol). On the other
‘hand, a person may bé convicted under federal law of being a felon in possession of a firearm
stemming from a state felony conviction if state law allows such a person to possess only certain
firearms, e.g, rifles and shotguns; but not pistols. In this case, Mr. Van de hule was denied
permission to purchase a hunting rifle following & background chieck. A lawsuit was filed. Plaintiff
subsequently filed a motion for summary judgment. The government likewise filed a motion for
summary judgment. Mr., Van der hule filed his reply on November 6, 2006. Oral argument occusred
on March 23, 2007. The court held on September 21, 2007, that Montana's refissel to grant a license
to carry a pisto] to a person whose civil rights have been restored meant that under Caron he could
not possess any firearm under federal law, However, there is a possibility that Montana law grants a
licensing official discretion to grant the carrying license to such a person.. Therefore, the court
certified the question to the Montana Supreme Coturt.

" Lone Pine Hunter's CiuB, Inc. (New Hampshire). This is an effort to shut down a shooting range.
New Hampshi® has a range protection statute. The club has been operating a shooting range on the
property singf 1966, The casepeplted in two reported decisions. Lone Pine Hunters' Club v. Town

of Hollis, 1#9 N.H. 668, 8

582 (2003), held that gusdance was sufficient to uphold finding

that the zghi gboardofj St nt’sﬁndingthat,3 gears eff

ier, it merely degjdey that hust club

did not yfed a variangs’to buildfa proposed addijjéh, rather fhan deciding thy

fe clfb did not need a

variangf to use the poperty affa fish and gamyClub. Congfquently, undep/ihe 1999 poning ordinance
the clfb’s use of g propertyfcould be apppffved as specigl exception. Jhe club wo 8d have to cease
and #Esist unlegthe club agblied fora gftcial exceptioff and presentyll a site plan to the planning

bogffd depictigf the naturefpf the clubfentire operatio Residents

Piff Hunte/f Club, Inc., f24 A.2d J66 (N.H. 2007), Hfd that tt

Defending Their Homes v, Lone
range protection statute only

rrfftected/h shooting rangp that wyf in lawful operatio§ at its jpfCeption. The court held the club was

- nohapefating lawfully fim its jfleeption in 1966. AccOrirfgly, the club must obtain approval from
the town, in compliancefwith yfe zoning provisions allowing for a special exception as a shooting
range.

40
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Wayne Anthony Ross

From:  Frazer, John [John.Frazer@nrahq.org)
Sent:  Thursday, December 04, 2008 11:16 AM
To: Ross, Col. Wayne Anthony

Cc: Judy, Brian; Conte, Christopher
Subject: FW: Gun Rights for Ex-Felons

Dear Mr. Ross:
Chris Conte, Brian Judy and I have reviewed your memo and draft legislation.
It appears to us that we will need to go a little fafther than your drafts to fix the problem entirely.

Draft #2 completely repeals the limitation under which an ex-felon can only possess a gun on his own
property, or while engaged in hunting, fishing, etc. This is the exception the Alaska Supreme Court
relied on in Gabrielle, pointing out that under Alaska law at the time, "a pardoned felon [could] only
carry a concealed handgun in those situations where an ordinary citizen would be able to carry a
concealed handgun without a permit.” 158 P.3d at 815. The flip side is that a pardoned felon couldn't
carry a handgun anywhere else. This is similar to Caron, where (as Justice Thomas pointed out in his
dissent) the ex-felon was only prohibited "from possessing only certain firearms (handguns) in only-
certain places (outside his home of office)." Getting rid of this limitation for all ex-felons

would largely solve the Caron problem.,

Draft #1 would reorganize AS 11.61.200(g) so that the property and hunting limitations only apply to
persons whose rights are restored by operation of law after 10 years. This would help solve the problem
for those whose rights arc restored by a more particularized method (i.e., a pardon or set aside).
Because there would be no limitations on gun possession by those people (and no problem with
eligibility for carry permits), they would no longer be prohibited from possessing guns at the federal or
state level. However, because the property and hunting limitations would still apply to those whose
rights are restored by the passage of time, they would still be federally prohibited under Caron.

However, there is a potential problem with both drafts. AS 11.61.200(g) only creates an affirmative
defense to prosecution under AS 11.61.200(a)(12). It is not a fotat exception, and therefore BATFE
could argue that all pardons, set-asides, and 10-year restorations still limit ex-felons' right to possess
firearms because they create a situation where the ex-felon can be arrested and put on frial before
successfully raising his affirmative defense. BATFE would argue that if the Alaska legislature wanted
to create a total exception, it knew how to do that; see, e.g., AS 11.61.200(e) (bans on possessing
prohibited weapons and on discharging weapons from motor vehicles "do not apply to a peace officer
acting within the scope and authority of the officer's employment.)" If any limit exists on gun
possession by ex-felons, those felons would still be prohibited from possessing firearms under federal
law, and therefore from getting an Alaska carry permit. To avoid this problem, it would be necessary to
change the affirmative defense to a full-scale exception.

i

As ap aside on the federal interpretation of these provisions, I would not rely on the Alaska Supreme
Court's holding that Gabrielle wasn't prohibited from possessing a gun under federal law because he was
pardoned, rather than receiving a restoration of rights. The language in the federal statute is paralilel for
pardons and restorations, and I think a federal court would likely take a different view than thé Alaska

Supreme Court did.

12/4/2008,

D21
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Sincerely,
Jobn Frazer

P.S. Tam attaching a copy of the Gabrielle case for Brian's reference.

——0riginal Message—-
From: Conte, Christopher A
Sent: Tuesday, December 02, 2008 1:41 pM

To: Frazer, John
Subject: FW; Gun Rights for Ex-Felons

Here it is.

Christopher A. Conte
Legislative Counsel, NRA/ILA
(703) 267-1166

The information contained in thls message and any attachments hereto, if any, should be presumed
to be confidential. In addition attorney/client and/or attorney/consulting privileges may attach,

The information is intended only for the use of the addressee, If you are not the intended recipient
you are hereby notified that any use,

ication, in whole or in part is strictly

—--Original Message-—-

From: Judy, Brian B
Sent: Tuesday, December 02, 2008 12:35 AM
To: Conte, Christopher -
Subject: Fw: Gun Rights for Ex-Felons

FYL

—— Original Message -—
From; Mj eaal
To: )

Sent: Monday, December 01, 2008 3:20 PM
Subject: Gun Rights for Ex-Felons

- Mr. Judy,

Wayne has asked me to forward the attached documents to you. I made the assumption that you do not
have WordPerfact and converted the files into Word, which means they may lock a bit different from the

documents you have. Please let me know if there is anything else | can do,

Sincerety,

12/472008
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NATIONAL RIFLE ASSOCIATION OF AMERICA
TNSTITUTE FOR LEGISLATIVE ACTION
555 CAPITOL MALL, SUITE 625
SACRAMENTO, CALIFORNIA 95814
016/446-2455 PHONE 916/448-7469 FAX

STATE & LOCAL AFFAIRS DiVISION
BRIAN JUDY, ALASKA STATE LIAISON

March 11, 2010

Background Information
House Bill 408
Restoration of Firearm Rights in Alaska

e Under Alaska State law, a person who has been convicted of a felony is NOT prohibited from
possessing a rifle or shotgun. In effect, the person’s right to possess such a firearm is restored by
operation of law upon the person’s release from incarceration.

# Under Alaska State law, a person who has been convicted of a felony IS prohibited from possessing
a firearm capable of being concealed on one’s person (Alaska Stat. § 11.61.200(a)(1)) and,
separately, IS prohibited from possessing a firearm that is actually concealed on the person (Alaska

Stat. § 11.61.200(a)(12)).

e Alaska State law also provides, however, for an “affirmative defense” to a prosecution under either
the felon-in-possession-of-a-concealable-firearm statute or the felon-in-possession-of-a-concealed-
firearm statute if the person’s civil rights have been restored as follows:

(1) For possession of firearms capable of being concealed, if the person has received a pardon or
if the conviction has been set aside or if a period of ten years or more has elapsed since the
date of the person’s unconditional discharge (Alaska Stat. § 11.61.200(b)); and

(2) For possession of firearms that are actually concealed, if the person has received a pardon or
if the conviction has been set aside or if a period of ten years or more has elapsed since the
date of the person’s unconditional discharge. The restoration of the right to possess a
concealed firearm is further limited, however, to the following circumstances: in the person’s
dwelling, on land owned or leased by the person appurtenant to the dwelling or while the
person is actually engaged in tawful hunting, fishing, trapping or other lawful outdoor activity
that necessarily involves the carrying of a weapon for personal protection (Alaska Stat. §

11.61.200(g)).




e Further, it is important to note that under Alaska State law, restoration, by operation of law after the
passage of time, of the right to possess either a firearm that is capable of being concealed or a firearm
that actually is concealed is limited to persons who were NOT convicted of an offense against the

person (Alaska Stat § 11.41).

o It is also important to note that under Alaska State law, the rights to vote (and, as a qualified voter,
to hold public office) and to serve on a jury are lost upon conviction of a felony but automatically
restored, by operation of law, immediately upon the person’s unconditional discharge (Alaska Stat. §§

09.20.020; 15.05.030(a); 33.30.241).

e Under Federal law, a person who has been convicted of a “crime punishable by imprisonment fora
term exceeding one year” may not possess a firearm (18 USC § 922(g)).

e Federal law also provides, however, that “any conviction which has been expunged, or set aside or
for which a person has been pardoned or has had civil rights restored shall not be considered a
conviction. .. UNLESS such pardon, expungement, or restoration of civil rights expressly provides that
the person may not...possess firearms” (18 USC § 921(a)(20)).

o In the case of Caron v. United States (524 U.S. 308 (1998)), the Supreme Court of the United
States:
(1) Found that “nothing in the text of §921(a)(20) requires a case-by-case decision to restore civil
rights” so restoration of such rights by operation of law is sufficient; and
(2) Interpreted the aforementioned “unless clause” found in 18 USC § 921 (a)(20). The Court
held that an “all-or-nothing” test must be applied and that “a state weapons ‘limitation’
activates the uniform ban on possessing any firearm at all.” In other words, a state must
completely restore "all" of a person’s rights and treat the person whose rights have been
restored in the same manner that other law-abiding citizens are treated. If a person does not
have "all" rights restored by the state then, for the purpose of federal law, the person has no
rights. Subsequent cases have held that complete restoration of “all” rights includes, not only
ALL firearm rights, but also the rights to vote, hold public office and serve on a jury.

e Alaska State law contains two “limitations” on persons who have had their right to possess firearms
otherwise restored that are not imposed on persons who have never lost their rights and which,
therefore, activate the federal ban on possessing any firearm at all:

(1) A person whose right to possess firearms has been otherwise restored can not possess a
firearm concealed outside their dwelling, property or while engaged in a lawful outdoor
activity (Alaska Stat. § 11.61.200(g}2); and

(2) A person whose right to possess firearms has been otherwise restored would be in the position
of having to raise an affirmative defense to a charge of either possessing a concealable firearm
(Alaska Stat. § 11.61.200(b)) or carrying a firearm concealed (Alaska Stat. § 11.61.200(g)),
while a person who never lost his or her rights cannot be charged with such a crime

whatsoever.

¢ Unless the Alaska State Legislature amends existing law to modify these two limitations, the
existing policy of the State of Alaska to allow for the restoration of firearm rights cannot be
implemented without impacted persons being subject to felony prosecution under Federal law.

2026
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NATIONAL RIFLE ASSOCIATION OF AMERICA
INSTITUTE FOR LEGISLATIVE ACTION
555 CAPITOL MALL, SUITE 625
SACRAMENTO, CALIFORNIA 95814
916/446-2455 PHONE o 916/448-7469 FAX

STATE & LOCAL AFFAIRS DIVISION
BRIAN JUDY, ALASKA STATE LIAISON

March 11, 2010

TO: Representative Bill Stoltze

CC: Members of the House Judiciary Committee
FROM: Brian Judy, NRA-ILA Alaska State Liaison
RE: House Bill 408 — SUPPORT

I am writing on behalf of the National Rifle Association — Institute for Legislative Action to
express support for House Bill 408. HB 408 would facilitate the implementation of the current
Alaska state law that allows persons who have long-past felony convictions but whose rights
have been restored to possess firearms in the state. Although the legislative fix necessary to
solve this problem is simple, the reason it is necessary is quite a technical and complicated
interaction between state law, federal law and a U.S. Supreme Court decision (attached is a
detailed summary of the various issues at conflict).

While many advocates for the restoration of voting rights for persons with past felony
convictions talk about dignity, with respect to the restoration of firearm rights there is not only
the issue of dignity but of life and death. The nature of life in Alaska, especially in the rural
areas, makes possession of firearms a necessity not only for food but for protection in the field.

Current Alaska State law provides for the restoration of roughly 95% of firearms rights to those
former offenders who qualify. They can possess rifles and shotguns, they can possess handguns,
they can carry handguns openly and they can carry handguns concealed in their home, on their
property and while engaged in lawful outdoor activities out in public. The only thing they
cannot do under state law is put on a coat and cover a handgun when they are somewhere other
than those places previously listed.

The problem is that, based on the Court decision discussed in my attachment, because the State
of Alaska does not restore 100% of an affected person’s firearm rights, under federal law the
person is considered to have NO rights whatsoever! In a Legal Services Memorandum dated
April 1, 2009, Legislative Counsel Gerald Luckhaupt described the Court’s conclusion as
“obviously incorrect.” While the NRA would completely agree with Mr. Luckhaupt, only three
Supreme Court Justices shared such a view and the decision was 6-3 in this case.
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As discussed in my attachment, there are two changes that must be made to State law: first, the
restriction on concealed carry must be repealed and second, two affirmative defenses found in
AS § 11.61.200 must be changed to exceptions. With these two changes, Alaska State law
would treat persons who have had their rights restored exactly the same as those who have never
lost their rights and the problem would be solved.

It is the hope of the National Rifle Association that legislators can get beyond the perceived
stigma of “giving firearms to felons” and realize the legitimacy of allowing persons, who have
long ago paid their debt to society, to attain the restoration of their rights already provided by the
State of Alaska but extinguished by an “obviously incorrect” U.S. Supreme Court decision.

Please support House Bill 408,




Helen Phillips

From: Rep. Bill Stoltze

Sent: Tuesday, April 06, 2010 1:15 PM
To: House Finance Legislation
Subject: FW: HB408

Please add to the packet for HB 488,

----- Original Message-----

From: housemajority email@housemajority.org [mailto:housemajority email@housemajority.org]
Sent: Tuesday, April @6, 2010 19:07 AM

To: Rep. Bill Stoltze

Subject: HB408

DO NOT REPLY DIRECTLY TO THIS EMAIL: your reply will go to enews@housemajority.org To
correspond with the author Hit ‘Reply’ or 'Forward'.

Then change the TO: address to pat@barrow.com If suspected Spam please forward to:
support@housemajority.org

From: pat@barrow.com

Thank you for your work on HB408. I stand in full support. I have earned a full
unconditional pardon from Gov. Murkowski with specific firearm rights restoration listed on
it. However even with this rare legal instrument of restoration with the state seal embossed
and signed by the Governor I am not able to posses firearms. I can find no other state that
has such a dilemma. Please continue to exercise your just wisdom to right 11.61.208. My life
and those I serve depends on it.

Respectfully yours,
Pat Patterson

~ Richard \"Pat\" Patterson
Zip Code: 99723
Voter ID: 98014006

DO NOT REPLY DIRECTLY TO THIS EMAIL: your reply will go to enews@housemajority.org To
correspond with the author Hit ‘Reply' or 'Forward’.

Then change the TO: address to pat@barrow.com If suspected Spam please forward to:
support@housemajority.org
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