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State of Alaska 

Department of Law 

Gregg D. Renkes 
Attorney General 
P.O. Box 110300 
Juneau. Alaska 99811 

NEWS RELEASE 

FOR IMMEDIATE RELEASE: June 20, 2003 

Press Contact: Chris Eyler 

907-465-2133 
FAX: 907-465-2075 

www./aw.state.ak.us 

Alaska Attorney General Issues Opinion . 

" 

. Clarifying Permanent Fund Accounting Procedures 

(Juneau) - Attorney General Gregg Renkes today released an opinion clarifying that the Alaska 
Permanent Fund Corporation should only consider realized investment income in calculating the 
amount available for dividends and inflation-proofing. 

After a thorough review of Alaska statutory and case law, the attorney general determined that . 
existing law requires only realized income frOm investments should be used for expenditures and 
the calculation of income. Alaska law (AS 37.13.140) is explicit that net income shall be 
computed "excluding any unrealized gains or losses." Moreover, this is consistent with what the 
generally accepted accounting principles were prior to 1997, when unrealized gain or loss was 
not a part of the income determination. 

The Permanent Fund Board of Trustees requested the opinion from the attorney general in order 
to resolve an apparent inconsistency between that law and revised accounting principles, the 
attorney general said. 

"We hope this opinion will resolve the ambiguity created by differences between our law and 
standard accounting practices regarding the treatment of unrealized gains and losses," Renkes 
said. "This is important because it could affect the amount of money available for Permanent 
Fund dividends and will affect the calculations the funds necessary for inflation-proofing." 

Alaska law requires the corporation to transfer funds from the Fund's earnings reserve account at 
the end of each fiscal year to distribute dividend checks and inflation-proof the principal. While 
the Alaska Legislature this year made the necessary appropriations authorizing each transfer, . 
declining stock and financial markets had raised concerns that the earnings reserve account 
would not be big enough to cover those appropriations. 

These concerns were exacerbated by an apparent conflict between state law and changes in the 
Generally Accepted Accounting Principles (GAAP) regarding calculation of the balance of the 
earnings reserve account, the attorney general said. 

(MORE) 
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Attorney General- Permanent Fnnd earnings - June 20, 2003 - Page 2 .. 
State law holds that only realized earnings (i.e., the gains and losses from the sale of investments, 
bond interest, stock dividends, and rental property income) were recorded as income in the ._ 
earnings reserve account. However, 1998 changes to the GAAP required the Permanent Fund 
COrPOration to record the Fund's readily marketable investments at CWTent fair value in its 
financial statements. In other words, all unrealized earnings (Le., the difference between market 
v~ue and the original cost of assets held in the fund) were required to be included in determining 
Fund income for accounting pUrPOses. 

"This inconsistency resulted in large differences between net income as calculated under Alaska 
law, and net income as calculated using the new generally accepted accounting principles," 
Renkes said "The Permanent Fund Trustees looked to us to resolve that inconsistency in ~eir 
MarCh 14 request for an opinion." 

"Although financial markets have significantly rebounded over the past several months, it was 
imperative that these issues be addressed :today," said Renkes. "By clarifying these standards, 
we ensure that the earnings reported by the Permanent Fund are an accurate representation of its 
value. It is important that the public and the trustees understand the correct application of the 
law and that the corporation's financial statements properly inform the public." 

. As of June 30, 2002 the Permanent Fund recorded net assets totaling $23.5 billion. Of that total, 
$21.8 billion was principal; Since 1982, $7.5 billion of permanent fluid income has been added· 
to principal for inflation-proofing, through June 30,2002. In addition to the constitutionally and 
statutorily mandated dedicated revenues, the legislature has made . 
special appropriations to the permanent fund totaling $6.9 billion. In FY04 the Legislature • 
appropriated an additional amount to principal which could not be determined as of the date of 
this opinion. 

The Permanent Fund Corporation will announce the amount of this year's dividends on june 30, 
2003. 
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DEPART'M'ENTOFLA::W . 

OFFICEOPTHE ATTORNEY GENERAL 

Eri(; WohlfQrth, Chair 
Board ofTrust~s 
AjaskaPennimentFuild COTIxmition 
P.O. Box 1164tO 
Juneau, Alaska 99811-0410 

June 18. 2Q'03 

FRANKH.-MriRKOWSKf. 
. GOYEkNOR 

p.o., JJOJr-tJ03OP . 
JUNEJl.u, AUSIGi mll4lUJII 
PHONE: (9U7) 46"~6Ot) 
FAX: (PU7) 465·1075 

Re: Questions Conceming the Accounting for Principal and Income 
of theA laska. Penn anent Fund . . 
AG FileNo. 663-Q3"{)J53 

DeaT Mr. WohlfOrtb: 

This letter reSponds to a request from the Alaska Permanent Fund 

Corporation (the corporation) for an opinion interpreting the provisions of article IX, 

section 15, of the Alaska Constitution and implementing statutes. Particularly, the APFC 

trustees ask if their current poficiescorrectlY determine net inc.omeavailable. for 

appropriation and the limitations, if any, pI'<>periy placed upontbe eXPenditure of ilicome 

from the earnings reserve accoUnt. 

Introduction 

. At the en¢o£ each fiscal year. AS 37.13.14SQi) direCts !he (;orporation to 

. transfei" to the dividend fund established underAS 4323.045 an amount that iseqUlil to 

50 percent of the "income avallable fur distnDutibn" under AS 37.U.140.In addition, 

AS 37.13J45{c) directs the. corporation to. transfer to the principal of the. AlaSka 

• permanent fund an amount. "sufficient to offset the effect of inflation" on the prindpal 

("inflation-proofing"). These transfers are to be made from the permanent fund's 

212 .' ~-
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EricWohlforili, Chair,APFCBoar<iofTrust(:es. 
Re: Ad FileNo, 661~03-0153 

June, IS,200l 
Page 2 

earnings reserve account establiShed by AS17.l3.1~5{a). $epanne. apj>Ibpriations 

authorizing' those transfers for 1h.e clltT(;1ltfiscal Year (ending June 30. 2003) were 

approved by the legislirture.inthe FY ZOO30peratingbudget (-sec. 10, ch. 94, SLA 20(2). 

Although the necessary appropriations: for the transfer 'of m.Qney to pay 

permanent fund dividends and inflation-proofing in 2003 are enacted, possible declines in 

the financial markets can . ~use Some iJncertainty whether there will he a balance 

available for expenditure from theearriings Teserveaccount to cover the. amounts 

appropriated,. 1be question arises 'ror two related reasons, First, there. is an apparent 

inconsistency between the provisions of AS 37.13J40and AS 37.:t3.145. both adopted in 

the 1980'5;.and the llccountingrequiiements ~fGASB 31,1 which became effective in 

1998; regarding how .to determine'~ size of the earnirigs reserve,accountfi"om which 

money may be transferred. Second,a1th~gh the cortstitu:tional ptovision that created the 

permanent fund2 has alwa~been viewed as providing "ptoteotion" fot the principal, the 

"GASB 31" is shorthand for Statement No.. 3·) of ·the Governmental Accounting 
Standards Board, Accounting and Financial ;Reportirig far 'C~in lnveStments andf()r External 
lnvcstm.ent Pools. 

Section 15, article IX ofthe AlaSka CqnstjtiltionproVides: 

Secticn )5. Alaska Penn anent FUnd. At1east twenty-fiveper-ce,nt·9rau 
mineral lease rentals, royaltieS, royalty sale' proceeds, federal mineral reVenue 
sharing payments and. bonuses received by the State shalibe placedfu a 
permanent fund. the .principalofwhich shall be used 'oJily for those incoriIc­
producmg mvcstmenlS specifically designated. by )awa$ eligible tor permanent 
fund investments. All income from the permanent fundshlill be dq,osited in the 
general fund Wiless,otherWisepfuViiled bYlaw: 

•• 

• 

• 
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natutelUld extent of that protelitiOll,a~' \l!lcle!1t., ,Ac¢9rdingiy,tlie corporation requested 

an Opinion from thlsoifu»'lQ assist in detctIfii.rtingJ:W,V inu~bis availab'le for expenditure 

from' the earnings -reserve, aceoUilt to nnance tbe2O:03 :appropriations for dividends and 

. fl' . ofi' 3 10 ation.pro" ng. 

,QueStions presented: 

Is thecorporation'scun-eiitpoliey that ol)ly tealiWi inoome of tile 

permaneilt fund is available for:expendit\lte urider AS 37.13.145' correct? If not, how 

should the amount available for expenditure from the permanent fund under 

• AS 37.13.14'5 be detennined? 

• 
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Short answer: We believe that the, ,COrpQrati'on' s policyth(lt. only ~lized 

earnings areavailablefor expenditJIre is cOJ:rect. 

Is the corporatiini's 'l)ttreJitpi'AAtice tb;(t bOth rea.1i:ied and unrealized 

inoome of the permanent: fuiid '$Quld be taken inro. ~COlJrit in deti)trtiiniIig tbealilOUnt 

that is available for appropriation COiteCt?If not,howlihOuld,tbe amoUnt available for 

appropriation rromthepermanentfund'bedetermined'l 

Short Answer. We believe, that it wouid not be correct to compute the 

amount available for distribution by using unrealizedg8insand losses to determine 

3 Since it is clear under both AS 37.13.145 and the appropriations for jletmaiJent fund 
dividends andinflation.proofingthat fimding,ofthe PED appropriation,has priority and·must be 
fully paid before any amount is transferred foriI$tjpil.pr\lofing,YQi( did noi req~oUr advice 
on whether or how those 'two tr.insfetS sholild'baopnoritizell oraliocateci. 
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income. EXistirtg iltW c1ear1yptoVidesthit!;only realized gains and losses are iillocated ,to 

income and are thus, avatlable for distribution. Under the relevant ,c.onstitutional 

provision, what is, not principal is income; therefore: any gain or loss not expressly 

allocated toincornemUst·~ .aJlopatedto.principal. 

Dl) the collstitUpkni ancf stat!Jtes ,requiTe fuatiiicomeqfthe ~lid may no\ be 

I!Ppropriated when doing so wauld brin,gtb:e total valueofth~permarierit tilnd including 

all unrealized gains and iosses below the sum oftbe amounts <ieposited or appropriated to 

principal? If not, are there any other limitations with respect t{) the use of,principal that 

.-

are applicable in determining the amount that is available for expenditure or • 

appropriation from the permanent fund? 

Short Answer: We believe that principaJis the total vlil~e of all depOsits 

and appropriations adjusted far imTealizedgl;lins. and losses tbatshould properly be 

allocated to principal. There is DO doubt that the priJlcipal of the permanent fund cannot 

be deposited in thegeneml fund, and must only be used for income producing 

. investments. However, if unrealized gains' and losses .are allocated to principal, by 

definition there is no invasion or misuse of principal ifolllystatufory income, realized 

~ins, is deposited in tile eamingsreserve fuild andavallabl¢ forappropri~on. 

Before we explain how we arrived at the answers set out above, it is 

necessary t()consider the history ofthepermanenl fund amendment and the actions of the 

legislature. and the corporation toimplemem the amendment . • 
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The legislature passed the. permanClnt fundamClndment inthCl fonn of 

HJR 3.9 whicn was ratifiedbytbe voieJl attbe 197h~Clnera1e!eqtiijn.The effective date 

Qfthe amendment.wasFebruary21,1977,· The amendmentwasin~ucetiby Governor 

Hammond. S The legislativCl hlSt<>ty ofcoriSI4erationoftheresolution is primarily 

devotCld to the amount and kind of revenue to be dedicated to the. permanent fund. The 

governor first .proposeda 10 percent dedication of mineral revenues but later Supported. 

• an increase to at least.25 percent. 

• 
216 

The ballot SWJIIljmy read as. ioll()ws:; 

This Imwosal would IIIlWnd .-Article lX, ;Secticm 7 (OediClitCld Funds) Md' add a 
ntlW section to Article IX, Section IS (Alaska Permanent Fund) of the Alaska 
Constitution. It would establish a: C9nstiiutiQnal permanent fund into which at 
least 25 percent. of allmjneral leillie rerttals, royaltieS,. royalty sale proceeds, 
federal'mineral revenue.shming'paymClllt·andbonusesreeervCldbythe,Statewould 
bepaia The principal of the. fund, would be used only for· mcome prQdueing 
investments pennitted by ilhv; . The iilcOii1e from the .fUDd.Wuuid be d~oSited in 
the State's General Fund and be availabfc .. for appropriation tor the State unless 
law provided otherwise. 

1976 Ballot Proposition No.2. 

S The resolution was introduced'in.January, 1976 as a sponsor substilute for the initial . 
versi(Jnof H.IR 39, introduced py thegoveriJort4jipreviou,s lune,~hic1! bad ~ proposed 
ainending the dedicated funds proviSion ofilttii:le lX>sectioo 7 'of the Alaska Ccmst-itution to 
permit tbe-ded1cationofthepn>ee,eiIs of minerai lease.bonUSClS. The sponsorsupstitute proposed 
adding a new section '15 to article IX to exealc apCmlancilt funClby dediCating 10 {iCrccnI of 
nonrenewable rClSOlllCtl revenue. The resoiutiOn substitut~ by fuc governor al50expressly 
provided that the legislature could make additional contiibutiOl1S to the fund_ 1976 HoUse J .at 
39-40. 
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, 
In II joi.rit ~qrt()fthe Ho~, Judiciary and Fin~Comrtiittees~tbe 

chairmen explained that theprin,cipalwotildbe 1lSedOrily for ineome"producing 

investments that the legisliltureeould change i'Tomtime to. time to meet the needs of the 

state. They explained that the·effective date of the amend1J1entwaS delayed .somewhat to 

pernritthe\(:gisla!;Ure to provi4e by lilw forl!ll.irivestmentstr:Ucfuie fat the fund. Finally, 

they elt,plained that it W9,S theJtiil~ent~(j,giveftihti'C legisbitiiresthetiiaXilrtum flexibility 

in using permailent fund earmngs,rangirtg fromaddlttg to principal to paying out a 

dividend to ·residents. 6 

In supporting materials provided at tbetime of conSideration by standing 

legislative committees, it appeared that, tbegovemor intended thatthepennanent fund 

could be. used to investin economic deve]opmentprojects With a 10M t~ net economic 

benefit.1 This same view was tepeatedafter aclOpt!'Clti of the resolution when various 

proponents took their'case to the voters:8 Afthough the voters were told.ihat.it was up to 

the legislature to shape the pennanerttfund, itwas explained that the "income-producing" 

7 

JointChairmenls·ReporlonCSSSHJR 39, 191{) House J,.8t 684. 

1976HouseandSenateJ.8upp. (fiscatnorecomments dated January 12., 1976). 

e. 

e 

8 Anchorage Daily News editOrial, Octabei" 26; i976 ("a percentage of the fund. woilldgo 
for direct usc by Alaskans - fur loans' to businessmcn.fishermen andbtiilders;") The permanent 
funD was describeil as a "tool whereby AlliSka can .~. seine of tOday's inineral wealth and 
preplll"e. fortheftiture. by investing in the dev-elopmentofhumanand material resources.that will 
remain productive for many generations .. ., QUoting Ro:veriue CommiSsioner S\er:ling e 
Gallagher . 
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requirement gave the state bT~d llititudeandthat local boniiS cOlM be purchased as a 

means of financing m$.te ,develtlpilleilt9TheR'evenue Commissioner reported 

'I hear ,public support for the, fimdfrOm three. sectors, ' •. from those who 
laVor 'Ilsavings accotllrt approach; those who want it llsed to provide 
assistance in community developrllent and those who wani it to provide 
economic diversity in' the state .... [Al majorgoal[isJ the strengthening of 
the estate's economic base· by investlngin renewable resources and by 
policies which wouldrcd!lce seasQllIIlity.of~ploymen\ !O ' 

The voters were tQldtbat "~einco~ from the fun~ will be available fur 

general appropriation by the legislatiliebut the principal -of the fund may not be 

touched."l! Thepennanerttfundwas'described as ''a lasting"s8vingsaecount:n !2 

The objeet is,to pteventfufure, legislatures from doingwhatp\'Cvious 
legislatures did with the $90l> million bonanza received by the state from 
the sale t)'fPnldhoeBay leasC$ in 1969. Thatgigl!Ptic sum ran through the 
legislators' fingersJike~. to theallirm of many-who had pl~ded ~,the " 
time that the $900 rtlillion be jnvested, the ptiricipal preserved ami the state 
spend only that mODey deiived from interest IJ 

There is fairly strong ~idence that the voters were aware that the 

legislature would have a Tole in providing the details for administration of .thepertnanent 

9 

10 

Ii 

IJ 

Anchorage Times, October 24. 1976 ("LaWmakersWould:ShapC PemianentFund''). 

Anchorage Times, October 14. 1916 ("Panel :Mulls Permanenl Fund"). 

Anchorage: Times, October27,1976{"Govemor's point.ofYiew'') . 

Anchorage Dmly.News, October 24, 1976(emtoriaI,''Iis Permanenf'). 

Anch6rilge TimeS, Oi:tOber24, 1976 (editOrial, ''NoE8sy ChOice''). 

.' 
. '.-

.,.- .1J' 
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fu.nd. Whether the fund was tQ be a SilViiigS; aCcQ~nt or adeveJ()'pment i>iink waS not 

resolVedQy the legislature uirtil four years after adoptionot'the amendment. 

2. ,Pest Adoption 

A. LegalOpinions 

After the amendment took effect, the attorney general was asked to 

interpretits meaning fOT various pwposes.Set out below are opinions discussing aspects 

of the pennanent fund that .. are relevant to' OUT considerati'on of the corporation's 

accounting practit:es~ 

• 

In August of 1977, the attorney general answered wllether money • 

appropriated to pennanent fundprincipru in excess or the' amount required by the 

constitution is irre~vable. The attomeygeneral C(tlifirmed ·that.OIlge money was 

deposited in principal by any means, it cotild not be removed without furt}1er amendment 

of the constitution.'4 The attorney general advised that the't:onstitution~s testrR:tion on 

the use of fund principal is an implied. restriCtion 'against the withdrawal' ofappropriate'd 

principal.'s The attorney general speculated that the legislature probably could not 

condition appropriations to principal on the a.bility to' withdraw at a. future date or to 

14 1977lnI Cp. Att'YGen. (Aug. 31;663-78~0l06); 

~ .• See also 1986 fu£ Cp. Att'y Gen.{¥ar. /l;no file number); L987Inf. Cp. Att'y Gen. 
(Feb. 12; 663,.87"0356). 
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specify that suchamoUllt$ wou.~ Iiotbec6Iiside~d prlilcipa\; The Ilttomeygeneral 

observed that the periDaneilt fuIid was a "peculiat -- perhaps uirlque - quasi "trust." 

In SePtember of 1977, the attorney general again interpreted the' 

amendment to determine whether the legislature was required to enllCt legislation which 

takes inflation intoc.onsideration in the management 8lld investment of fund principal.16 

In this opinion, the'attomeygenera1 restated 'the conclusiOn that the pennanent fund was a , . -. 

trust or qullSHrust. Thill waS based on a prediction tluit"the Alaska Supreme Court will . . 

follow a previously exbibitedtendency loimposetrosHike duties on the state'.s 

• management of its patrimony" and tbeamendment "'is extremely similar to the classic 

• 
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spendthrift trusti10th m'itsrO()t$ and C8uses'anilin its establ1shment .... " 

The attorney. general also concluded that the legislature acts as a trustee 

whicbmust prudently exercise any duty in relation to administrati(1D of the permanent 

fund. In this regard, the legislature wasadvis¢ that its power was not plenary but 

limited by the constitution and implied tnist concepts. Thisofficeadvised1haUhere was 

ho legalrequitement that inflationbe'taken',into accountin statutes .enactedto implement 

the pennanentfund. The legislliturewas lldvised that the foregoing interpretation cannot 

be considered settled. until. the supreme qourt rules .on the matter. However, the 

I~ 19n Inf. Op. Att'y Gen. (Sept. 16; 663-78~OW7). 
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legislature was ·advist:d !hat It. could resolve !he queStio~ of stafiJ:Sl>Y making or treating 

the pennanent fund as II trust. 

In 1999, the attorney general contracted for an opinion from outside 

. counsel onbehalf of the boardofirustees;tQ ailvise on the possible.1nInsfer ofperman!ll1t 

fund principal tothc::,ConStitutioolil Budgef Re.serve Fun(! (CBR). M.oDison & Foetster 

Opiruon,March 3.,1999. The advice wassouglit tQlIssisf the state indetennining 

whether a proposed transferof a portidli .of tbe permanent fund's assets to the CBR would . 

involve ali expenditure of principal. Similar to earlier legal opinions on the subject, 

Morrison & Foerster concluded that thepennanent fund is not a true public or private • 

trust fund. However, afterr.ejecting the notion·thatithe fund)s a tmst, the opinion resorts 

to trust law to support conclusions. concerning the pessibmty ·of spending principal asa 

consequence of the transfer of principal to the CBR.Counsel obserVed that the board of 

trustees had a fiduciary obligation impose(! bYstatute to preserve principal and to manage 

fund assets as prudent investors. 

Morrison & Foerster accepted without comment the corporation's 

assumptions regarding principal Under the corporation's longstanding practice, 

''princiP!ll'' is reported asa notational ll,)Im~er that. chaJigeS- orily with further 

contributioris to the fund -it' clOes nbt flilc1:iiate with chllllg~siD themafk.et valtieof the 

• 
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investments puT¢ln!se~ withprirtcjpiiI."Co:Jlnsel inte~ AS 37.13.140 as 

incons~tentWiththe priIicipai 1md iIicoIrte'allocati(;n rules usually 'appiieableto trusts. 

They determined that, after the. adoplibn of GASS31, an invasion of principal would 

OCCUr ifthe;amourttpaldout exceedetHhe balance of the eamingsreserve aceountwhich, 

under GASB 31. would jnc~ude,botl11'ealiZedandunreali1l;e.d 'gains IlIld IO$scs. It would 

not occur where,after a distri~tion, the balariceOf that f\l:ndturiied negative. The 

critical difference., according to that opiirion, is between'-an action bithe truStees and the 

natural fluctuation of the ibveStment markets. The opinion suggests that unrealized. 

• losses could n'otforce an invasion. ofptlDcipal. Morrison & Foerster Gp. at p, 16, n.7. 

• 
222 

At the time oflheopiilion,lhepermanent fund was enjoying the·benefits of 

a. sustained; period. of capital appreciation which was accounted fot in the eatniI\&$ 

reserve. This fact permitted MOITi$on & Foerster to concl4de. ,~t, because the fund's 

GASB 3} e!lI'riings reserve account. was thensubstaittiidly in. excess of that amount, a 

$4 bilton tranSfer of assets Waspossible;lo accomplish without "ii:ivadiilgprincipal." 

B.Pl-inc1pal andlnoomeAccounting Practices 

Next we consider the, pastl'rincipal and income accounting practices 

applied to the pennanent fund and the sources from which those practices Were derived: 

17 These contributions have includedOJH:-time legislative appropriations to the permanent 
fund. of both income and genemI fund revenues' and {he 'annual inflation-proofingaJUOuots, as 
well as. the naturairesoUl'Ce revenues:dedicated under the. c6nstitution8lprovision. 
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These practices show that differii!g. mterpretatiOns of principal arid incOme prevailed 

under previous versions of the fund~enablingstatutes. 

FOr the period 1'977" 1980, ·'thepennanent. fund. was underUle interim 

management.ofthe D~artJnent of R~enue whileJegii;laii9n\vaspetu:ii~g tOCTeatj;l the 

corporation; The fund Waf) inv~ed primarily iil'debt inSttillti~ts With a fixed rate of 

Teturn.Ch. 6, SLA 1917. In 1980,legislation was eni\Ctedprovidiiigfoi'theman~ement 

of thepennanent fundbya public corporation within'the Department .of Revenue, 

managed byaboardottrustees. Ch. 1'8~ SLA 1980. TbislegislatioD·modifiCd the rate of 

•• 

dedication tothepennanent fund' from 25% to SO% ofl'evenue received by the State from • 

mmeral leases issued . after December I, 1979, 9r,in :the, case of bonuses,after 

February 15, 1980~ The 1980 legislation only au~horize4 the OJ)tpOration to invest in 

certain fixed retJJrnins.tTilrhents,i! Urider this irtaMe,:income was defined to, be the 

interest eamedoniJivesttnetttE!:lmd any:rea!izedgains ot loss:es were 'to be:ailocated to 

principal .19 

I.a The .corporation was givenauthorit}"to place funds in direct Cililigations .of the United 
States Treasl,lI)', federaJ.·.agencysecurities;certificatCls,ofdeposii, JUgil-gradc\IOIl!orate bonds, 
quality. short-term investments,'AAc! fegerauy ,gu~teed loans. The fund wasdii'ected to give 
preference tQ" AlaSka. investments as long. as theycnret·1he. standards. of quality ;set outin]aw. 
Specificany, de(3Qsits could be ~e inAlils1#a1latik$ •. m~alsavmgsbanks, slWings and loan 
associatioJiS,and credit unioJiS; Residential.real :cstate(OWIlei'OCCupied siilgle~ family dwellings, 
duplexes, and condoJniniums} coUld also'bc;.purcbased if the Rlortgage was privately' insured by a. 
company doi!ig busmessin Alaska. 

19 This legiSlation was ac~mplii)i~ by a free conference -comrilinee report in which the 
joint committee chainnen expliiinecf ''[t]OO fund is designed to be a. trust which fucuseson the 

(continued ... ) 
• 
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In 1982;legislaooli wilS enacted making four· amendments bearing on the 

ccirporation's accoUiltingpractices: el) tbeauthorizedJistof investments was expanded tG 

include equitieS;. (2). theconcq>t of ''net.income~'was established which included gain or 

appreciation in value, determined byg~rtilly accepted accounting principles,excluding 

unrealized. gains or losses; (3) 'l1pQrtion or each y¢ar;s penillIIient f1l1id income was 

targeted fat reinveStnienl.backintothefundtooffset inflatiOn;,llild (4) a·valid pennanem 

fund dividend program was established, Ch. in, SLA 1982; cb. l02,SLA 19.82,20 

During theinterim.management peri oil of1977- 198{),.and after creatiOn of 

• the corporation until 1982, the accounting practices applied to the pennanent fund 

distinguished between· income ana a:~a:tionin thevaltie()finvestments .. Forthe.first 

two accounting cycles of\:!1e cotpO'tati.OD U980- 19~). iricome of the fund was·· defined 

• 
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as· "the in~erest received in a year," Sec. 5, oh. ):8; SLA 1980. For the entire period 

1977 - 1982 during which the fund was limited to fixed income investments, appreciation 

safety of principal first an!ithemaximizatron ofeamings second.~' 1980 Senate J. at 671. It was 
intended that the fund wotildbe held to a more ieStrictive listofinvestJIJehtstmm othCriiduciary . . . 
trusts, 

20 The authorized llst'of investments. haS since heen eXpanded at least four more. times, by 
the legi$la~: in 1989 to include investments in,non-U.S.sCcurities; in 1992·to inClude A"rated 
coiporate bonds; in 1994 to .expand permiSsible real estate investmerits;and in 1999 IOm'ake a 
variety·ofadjustments to the authorized list, to authorize-up to :5% -of the fund·tO be invested in 
other prUdent investmentsiiot specifically included in the liSt, ana to increase the allocation limit 
pIaoed on equity investments. 
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in Value ("gain") w~'creditedtopIincipal,j:iltetest wljsciedited to iriCoft.ieP However,. if 

lo~seSex~ded gains; int~re~ \\il!s 19 jje trwf~ to princlpal'iriaJi effort to 'cover 

some of the 105$. Fotnier AS 3UU30 (repeaIed I982);fOtniei" 15 Me 137.060 

(repealed 7112/92). 

In 1982 after the fund. was authorized to invest. in equities, income was 

defined to include realiZed .gain representing appr:eciatib~ in value. Under then­

applicable generally accepted accounting principles ("OAAP'?, qnly reali~ed gains (and 

losses) of the· fund were T(lcor<h:das inc6mein the eatningsreserva account established 

under AS 37.13.145. TIris former GAAP approach was consistent with the statutory 

I"equirement of AS.37.13.140 (ineff'ectsmce 1982) for detennining fund "net income~ 

(from which the amount of the annual dividend transfer is then cbmputed), which 

specifically excluded llDrealizedgains.andlosses from thedetCl'!llinaticm. 21· 

21 According to annual financialsfut~entsof the permanent furid~ realiZed gain was 
credited 'to principal for fiscal yeats 1'980 iUid 19810 When thepermiUieilt fund was under 
Dtlpartment of Revenue management, incoml;' was dtlpositedin the.general fund. After the 
corporation was created, statutes caned for inc\ime to ~ deposited in an Undistributed inoome 
account. 

Zl There were actually some minor differences in detetnii1ling "net income" between the 
methods caned for byGAAP pre-GASB 31 and by AS. 37.13.140, but those differences did not 
affect the underlying requirement of each that o'illyrealized g~ and losses be taken into 
account. Thedtafters of sec. 140 were. aware oNhepoteniial that. GAAP and state law might 
sqme day'be inconsistcmt. In his.transroittalletter. GOy~or Haminort.d made clear his intent that. 

e· 

e 

the statutory method fOfOomplitingim:ome sbouldprevailover generally accepl«l accounting e 
principles. Letter from Gov. Jay Haminond, regarmng SponsorSu.bsti~te(or Senate 8ill 684, 
1982 Sei:Jate J. at 494 .• 496-(MatCh9,1982). 
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This consi~yintreatmcnt ended with the:irtip)emeiltatiOll of GASB 3.1 

in 1997. Under GASB 3l,the cotporatioiltsreqliired:io record as revenue in its financial 

statelhentsthe permanent 'funO~s readily matket;tble investments at current fair value. 

The 'corporation has. :int~tedthis change inGAAP as requiring ·all unrea1i:red market 

app<eciation and depreciation (unrealized -gains and losses) to be included in deteimining 

income for accounting purposes, poteiltiallytesultirig in large differences betweenGAAP 

net income and "net income" under AS 37.13J4(lo AS-8 result, the cotporationnow has 

two different ways to report income. The first method is to report realized income. as 

• called for by the definition of "net income" under.AS 37.13.140, to detemrinehow much 

is available for distribution. Thll other method is to apply theGAAP definition and 

include both reaJi:red and unrealizlld gains and losses todeten:iline net income for 

financial rep.orting purposes. Depending -on the situation, the corporation applies both 

apptoac1ies in $fmancilil Sbi!einems. The inherent 'contlict between these two 

approaches is at the heart of the request for this opinion. 

In late 2001, the: audit committee of the corporation co11$idered an issue 

paper prepared by APFC staff which dis.cussed -the policy for determining the amount 

available fQr expenditure to pay thedividertd'and inflation-pr.oofmgtnlDsfem provided for 

under AS "37.13.145. Theiilsue paper did not testilvethe matter, butrecommeildedthe 

• trustees seek a legal opinion from the Department of Law. While the subject was briefly 

discussed by the trustees, they dianat pursue an opinion ftomthe Department of Law at 

226 
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that time. In the absence of an attorney generliJ's'opiirigD., t}!e corporation has applied a 

conservafi~e "invasiolitest" llliderwlrlch ~iil~4 income $Iy not be spent :if doing so 

causes' the tO~ value of the pernli11lenf 'fund: and the ea:Tiiii1gs reserve account to fall 

belowtbe historic doiiaramount '(''notational principal") contributed to principal from all ' 

sources. Although this limitation 1S not specifically addressed in the statutes, it was 

presumably applie4inorder- to <'protect", pastcontributi9i\s to principa:1 from 
:-, '. 

diminishment and has been subsumed iuthe cOIP0iatioii's ,i1ccouiitin:gpractices. 

Notwithstanding tbiscortserVativ,e "invasion test,"there have been 

instances in the past when distributed earnings were more thilll "lfi'set by unrealized 

losses. These distributions to the stategenera:1 fundoccurred,.in,fiscaI years 1978 and 

1979 and would have. amounted toanexpenditure,o£principal .under the eqI'pOl'Iltion's 

"invasion test." Thisisapparent,1y why, beginniItg in ZQOl.the. Corporation and corporate 

counselrecol'nmended obtainiriga legal review of corporate accounting pdlicy by this 

office. 

For fiscal year'2002, there was enoJ-!gh realizetLincome accumulated in the 

earnings reserve account and in excess of ''notational principal" -to fully pay the 2002 

dividend and infiation-proofingdistributions without having to apply the .limitation 

regarding invasion of principal. HoweVer, given the current investment allocation of the 

fuiid,a sustained downward. trend in financial markets -could result in the total market . . . . . .. . . . 

value ofthepennilllent fund at the end of It-fiscal year totaling Jess than the sum of ' the 

• 

• 

• 
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amount. attnouied to "ilotatieni1l principal." pluS the iinburit of riealized income in the 

earnings reserve account. Iftota1lll~etValueco.f'the permanen.t,furtdi$lesstbIiTitbe SUIll 

of those two fJgUteS, lbejl ciliTeDt: CClJpOtiitionacco)lntitig, practices would limit the 

atrwunt availabl.e for expenditure under-AS 37~ 13.145 to 'iheamount (if any) by which the 

total market value· oftbe. permanent: fund ,on the last day of that fiscaIyear,' including the 

earnings reserve, exceeds, "natational principal" (the >sUtll ortU dedications and 

appropriations to the principal of the fund over time). 

Discussion 

At the outset We obsetve tbatthe permanent fund has not yetexpenenced 

matket conditions that required the trustees to apply an "invasion test" to limit 

appropriations from the earnings reserve. ltappears):flD:ugh, tbatthepossibility of this 

happening causedthetrustees·.to·request trus'opinion. 1'Iotwithstanding:.tbe apparentlack 

staff and cOunsel flrstTCcclIiirriended it Ids impoitlintthatthe public. and the trustees 

uooerstilIid the correctappllCation of the law and .that. thecorpOrlition;8 financial 

statements properly inform the public. It now appearstbatthe financial condition of the 

fund and earnings reserve, barring some unfores~n and extraordill1ll'Y financial event at 

the end Qfthe fiscal year; will again not test the ·applic!ltion of the concepts disc~ 

here. Clearer opinions no doub~ result When tbe law is not looked at through the fagef a 

looming crisis. 
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While tbe pennlineritlUrid is riot a truSt; we resort in part to trust principles 

to answer the -corporatiOri'$ questions,; the central issueofw1ricn-turns,on construction of 

AS 37~13.140,. defining income, fQrPUIJ'osesof the permanentfimd corporation. The 

tenus ,of every trust are governed by tbegoverningdocument; s~tutes,C,O\lrt decision,-

and general trust principles. In the case of the pennanent fund, the governing document 

is the Alaska Constitution and valid imJileinenting sfirtlites. 'In arrivirig at the cortect 

interpretation of sec. 140, ,we,will, attempt'insofar aspossihle to hannonize ' the provisions 

of thatstatilte withtrustpnnciples.:z3 However,-Jf,therej$ acontlict, existing law must 

prevail. An addedcompl'ication is thatthe provisions of As 37.13.140 can be read to be 

ambiguous regarding the, treatment of unrealized gains and losses On ass,eta of the 

permanent fund. We musLdeterminewhether unrealized gain or loss is an, element of 

,principal or incOm,e. This 'allOcation is unportllIit.for deternririing'how much isav.ailable . . . ' . 

for distribution in a givenyear~ 

Ail who have considered the legal cbaracterofthe pennanent fund agree 

that it is not a trust. It is a constitutionally dedicated fund, the principal of which must be 

inyestedin in,(,101l1eproducjng assets. Howeyer,each analysis inevitablytumed to trust 

principles fo support the advice given. Eiitly in the life ofth¢ 1'triid, tliisoffke,advisedtbe 

legiS1;ltutethat it wlis not obligJited to protect lIie fund from inflation, but that it could 
, ' 

23 We have Iocaleli rio ~ lilw in A1aslca, IIpplyingttust,principlesrelevjmt, to the questions 
presented. 

e. 

e 

e 
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undertaKe that. responsibility and IIIlIkeclear thaHhe ~d will Ile 9pera~ed according to 

trustconceptS. We alsoa'dviselithat the legislatUre isa ·trustee when itptovides for the' 

adlJimistration of thepennanent fund. This means tbat the legisliltllrelllaybe limited in 

its lawmaking power when it provides meanfug to tennsand,'concepts applicable to the 

pennanent.fund. 

It app~rs that the legislature intended tl;) act. consiste~tWith the advice of 

this office when it firsteniictedsUiwte$ to implemeritthe petmatienl fund amendment. In 

a' free conference comrtii'ttee report, the chairmen :declared the pertnanent fund is ". , . 

• designed tobea trust which focuses on the safety ofpnncipal first arid the maximization 

• 
230 

6{ ·earnings second.'·24 The corporation has also done its part to interpret· both the' 

constitution and the statutes. The corparntion made specific tbe le~lature'sdirection 
.. 

through various resolutions and policies. The corporation's powerS 10 interpret and make 

specific the ·constitution are .importan.. HoWeVer. because we .~ interpreting. the 

constitution andenablihg statutes; it is Trot likely tliataooUrtw!. 'n 1Itcom deferenCe to' . . 

interpretati6nsbyeither the,legiSlatult orthe :cOrporatioil.2S 

1980 Senate]. at 671(Seriate ailCi HQlmlJ.SUW. No; 7). 

25 In Hickel v. C'OlIIJ'er.174 P ;~d 922. (Ahiska. 1995), the Ahiska Sup~ Coutt decl$'\ld 
that matterSOf' constitutiornil COnstruetiOil-ate teViewetldeiidvo, The tourtwiU determine What 
thei:Onstitution actually means and will ap~acb this-task as 11 question of law which l'Cquires 
the cX«cise ofindepcndentjudgment. 874 P.2dat 926, . 
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The constitution usesthet~ ''prin~iAAl"an(l''fucome'' in establishing the 

pennanent: fund. Asa limited exception to lhe generalconstitutionill prohibition on 

dediCated funds, the c(mStitutlonli:1 amend.lt!entc~ating·the permanent fund is explicit In 

that only principal musttemainc.dediearedfOi"lnveStttient.andthatjncomeshould· be made 

. available for appropriati011.fr:om the. general fund. This requirement by implication 

prevents aWfopriation .Qf principal but do.esnot further define principal or irrcome. It 

clearly does. not l"eqUire tbatprinciplilbe preserved in . .the manner contemplated by the 

"invasion test" ot;in any w~Ysubjugate ~he !lva;ila~iHty of"incojiJc"for expeilditure to the 

dedication of "principal"to income producing investments. . . 

Consistent with the constitUtional dedication of fund principal to one 

purpose,income producing investment, the legislature has declared a general purpose to 

provide safety fQr principal anlil legislative committees have, ;ina nOJl-'binding way, 

priilcipal be tecordedat the dollar !l1il(jun.t .mstoricaUy depositedlly <iedicationand 

appropriation Without any diminishment for .gain or loss on· investments. Ho~ver, in 

doing so it appears that the corpOllltion failed to consider the potential effectOll the 

conlrtitutinnal. reouiTementthat-incnme he marie available fnr annTOm'iation. 

··l . • 

• 

• 

• 
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explained above, t1te imiertdril,eritwe;s promoted by ~ri1e as asavh'lgs, account that would 

serve as,,a fOilj] cif' devl:iopmerit b'artk to heip divmify an economy that was 1.00 

dependerttoDllaiHenewatileresOlIrCerevenues •. Therewas<also 8 clearly stated pUl'pOse 

to dedicate oil. revenue and .. prevent.expendlrure of the dedicated amounts. Tl}e 

amenamentexpressly pn:!vide4 tI:Iat illcom.e is to'oedepOSited in the general fund or ritner 

legislatively 4I,~ed. piJIliose, ~r: thewnendIllentW!lS' ~~pPted. the Je~ilturC 

abandl;lned tbedeVelC!prilent b!lJikllPprtiacb in favor of;m: investment. ,fund'nlaliaged l.lya 

pilbli"ccol'Plmiticinamborized tomakeconscrVative 'fixed income illvestments.~ 

At thefirnethepermanent fund amendment was . adopted in .1976,ttust law 

traditionallY'allocated gain and loss onequity'Securities to principal 'rather thanincolllC. 

The proceeds'Ofthe sale-.Of1nlst.jlrQperty areordiilarily 'tobe ~t«l"as, tf\Isl 
pOllcipal,evc:nt)ioQgh ~b~yfucluQ~prq~i in ~~Ii 'ofcostpneeot 
inven(ory v~ue. Losses ·op~tih safes faU 6iltr;uS~prillcip~ The r11Ie 
~holih;tgo:vernsa!~s pfCijtpota:teiit6ck Wheretll¢reis-.a:~in inva1il,e du~~ 
uitdistributed e . - C', _. '. ,.' . amlJlgS 

Bogerlon TTW~, sec. -120 (~1h ed. 1987}. As recently as J984~the legislature chose to 

adopttmditional allocation ,rules·,for:common trusts."J.7 . 

There bas been· a.movementamong thetrusti:esm endowmenthusts to 

26 See dis9lissionoflegisl8.tive·history.~t outin 1994 liIf. Gp. Att'y'Gen .. (Sept. 23; 663-94-
020'7). 
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a,pproil9h w.oliIdauthorizeatr\J&4le to :CoIlSiderCll,pjilil gain 8$ partc:if the :to~~, 

etiablmgdi'Stiiblitioll~to l>!:n#iciaii¢swiihoutbe,mg ~tri~t~by wHether the i'et1;li'ris 'are 

aCC;~lUiltirigincomeoivi1lue;appreciatioti. A UIilform,actwasptoposed in 1972 topemUt 

trustees to allocate both reallzed 'and unrealized capital a:ppteciati01l' to income for 

distribution purposes. zJ The uni-fo1'lllact is the iaw in 46statesand,tbe District of 

ColUlIlbia. TIle UMIFA containsan1mpairment nile ,v.cry. sim11~ 't¢ the "iilV8$ion.~' 

oOnt~la,ted tythecotpQi'atioil.RelllizedaJ)d urirealized gairis 1$6ffsetto 4etenirlnei! 

the blstoric 4ol18riWi6~1it of oQJitn"butioils. to princiPal will be iIllpaireclbya planned 

T' 

' . 

• -

<listributi6tr, Sec. 2 UMIFA. However, the uniforIll act is ntitthe lawm Alaska .. Asioe • 

from· the diff'erenee between thepennanent'i'imd and :anendowmenUrust,the um£erm act 

differs from cooSiing law by permitting distributions,basedonu~a1iZ<l£l BPJ>feciatibn. 

State law c1Uu:ts I! different course fer :tbepern1anent .fuJIG. 'b~llQt~l1owing such a 

di$1butipn. Fot tbatreason,it,is llof:appiopnate to lIJlpIy the in$lIii'In~f i:Ule of the 

uniform ~t. Whetl the leg!sllitPre~dedl!llthOrity for inves.tiIleIitS~ include eqllity 

28 Uniionn Management .o£1nstitutionlil. FundsAet, 71\ D.L.A. 316. (West Supp. 1997) • 
(UFIMA). . 
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seC1.Irities,.it~di1ed.a defminon.ofin!<Qlrlt;:, .AS'31. n .140 pt9Yiilesjn pettirteIlt part 

Net income Of iliti fi,m'd.shiil! be-cOi!ip~¢ilii!1iPJ,tIyiiS oftfu: I.iIst dllY oftbe 
fiScal '.' 'r in aOOOrdaIiee witbei'fetall: . ~;'~""'''~itccountm .. prmc1' '1~ . . .. yea .... ... '.' .'. .' . ..g, . . . .'if .......... .p........ . .. ~woe. P .. ~ 
excluding any~unteallZed gaiD§,bi' limes; 

(Emp1laSisaddeil.) ThiS hybrid detmmOn ofmcome is intended to '"to. allow the 

maximwnllse ofdisposableinoome.:".AS 37.15;02'0(3)., .By ma1cin$Oelear:that "gain"is 

to be an element (tf income. the~fuijti9n: Onm;oUlewa~ ~p~edto :include capital 

a.ppteciation,b¢)t p1ainly}Xcventeg l!riy 4istj:ibutionoftiI!I'¢alized gajn,. Sectio[ll40 

does nQt c}(.plain the~O!lnpilgl1i1itiiiellt. f~ .unrealized galnS :ana losses Qtl'ier thiili to 

• provide;thatthisfonn,ofapPreciatian Of los~is,to be. exCludedfrani tlie deterininatiOTi of 

• 
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Income. 

The liniitation,of'income to that whichAsxealize(! appeal'S to. be GOI1Sistent 

with lhe"tC7tt.ofboth ·the constitutipn an!lstanite,. .The ,'C(mstiiution provi~.the inCQ~ 

"shaTIbe dep~it¢4hjthe ,g~~lf4tid.'· t\:1~kl!,C9nst' .• art. ~~. IS; ~'. $~ 

P1oVide$:"[I]ilCQme ifrol)l the[pe$1~rit]fi,mtrSballM;~s!ted'.Jjytb:e ¢'Gq)Onitiot).irito 

the featnii'lgs resew';'] .aceoUIit as sObn liS it; is. receiv~tL" AS 31.13.145(a). When' 

pf the provision. 

nCClUJSeof ollrcori~m formterpretirig· the¢oils~t¢:ion iI$ 'the pepple 
ratified it, wegenCltallyate, reliIctlltit toC()rtS~e ablitIiisety~y 
ctmstitutional.ter'Ul that baS~plain Ordinary i'p~itig. Rath~, absent some 
signs that the tenn at issue bas 8equlted<a peCuliar meaningb)'~tory 
definition· Of judiciiii 'Ooiistructiofi, we defer to the' JJieIitfuig, 'the. people 
thermelves.probably piacea on the provision. Nonnaily. sucltdeference;to 
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_the ititent ofthe people requires "[ilJdherertce to thec9rriJtion understanding 
f 

_ods ,,29 . ' , owor ,., 

. The wortlS "depo~it" arid "received" convey a meaning -tbat iilcome is to be 

iiI hand, or realized.3D Byapp\yingthese common meaningsthereisno conflict betw:een 

sections 140, 14S, and the permanent fund amendment. 

Section 140 defines income with reference togenera1ly accepted accounting 

standards .. Before 1997, these standards did nat include uriteillize<igaiil Ot loss in the 

deterri:iiill:ition of income. These unteali~d v~lu¢S were pennittC(i to be reported in note~ 

at the foot of an agency's flnancialstatements. After 1997, accolintingprinciples 

changed to require the depictionofinvestment income as tbe net increase ·or decrease in 

fair value. Fair value is what a willing buyer would pay for the 'security in an aml~S 

length transaction and. necessarily includes unreali7.ed gain or 10$$ on the 'Valuation date 

ofa security held ill the corpot'ation'sportfolio. Para. 22.GASB 31. This change 

reflected a concern tbat the disclpsure ofJaifvaJue in the notes may 'TIot have allowed 

Imancilil statement users to be sufficiently aware of the pofentialeffeet· of jnvestinenl 

gains and losses. Appendix A to GASH :n. Even though GASB 31 requires, fair 'value 

2.9 . Citizens Coalition jll1'ToTt. Reform, Inc, v.MeA/pille, 810 P.2d 162, 169 (Alaska 1991) 
(citations omitted). -. '. 

' . 

•• 

• 

JO "Deposit" meanstp ·'pI8QC,.~he, pn:ntrust'~; while ''J;eceive" means to '!take ~ • 
pi'deliVery." Webs-tet's Thiid lJiteinatiooal Dictionary. . 
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reporting, the National Council. on Governmental Accounting rec,ognized that sta1e law 

requiring other methodsfor tbe COmpqta:tioli of inCOme governs when there is a corifliCt.31 

The restrictive de1initionof incoli)e set out in A~ 37~13.140 embodies a 

policy instituted, by the legislatllte: to aIlow'disbiblitionst()be inadefrorn the 1ipprecill1ed 

value of investments in,equitysecurlties. Howeve!', tl\elegislature permitted appreciation . . 

to be considered inlJQlDe only if it is, realized. Unre<J,li~d capital appreciation is not 

expressly allocated to eithetprinciP!ll Or incbme byseetion 140. As iecountedili our 

discussion of the accounting practices set outaOove .• realized 'appreciation was allocated 

• to the principal ofthe penrtanent fund uilti'i ··the eoIplmitiori Was authorized to iIivest in 

equity securities. It is unclear whetherunrealized.appreciation was al10cated at~all. but we 

• 
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presume it would have been allocated to, principal as well. We,·find no 'evidence thatthe 

legislature intended to alter tbelraditional aJ]ocationrules as to unrealized gain or loss. 

1'hen;fore, we &cline10 attri"ute a.1egislative futentio allocate .unrealizedappreciation to 

income for llliy purp~. inc\udingtbeuseofuill'e!ili~ los~es t() determine wbetherthete 

has been an invasion of principal. We believe that this policy is ilatauthorlzed 'andc:ould 

possibly upset the balance in the accounting, for principal and income. The better 

interpretation is to give a consistent mean1ng to. theexclusionofunreaim:d appreciation 

31 "Conflicts betv-.reen legal proviSi()JlS lin'd GJVJi tio not require maintaining two 
accounting systems. Rather, the accounting. system may be maintained Oll.a 1ega1-complimlce 
basis, but Should include sufficient additi()lIsJ recoFds let peTlirlt GAAP based reporting." 

(continued .. ;) 
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or lossinsecitiim 140 mi,d 'lIccoilnt for svCh,;gainsand losses as an element of principal 

where it haS traditii:m3lIybeeilallOCllt:ed. 

In 'our '<ipunoIl:,authOrity, to u,vest ill equity securities does ndt implytitat 

unrealized gain or loss becomes an,elementoflnoomefotany purpose. The legislature 

can establish, allocation niles for common trusts under its plenary law-making powers. 

See Bogert on Trusts and Truste~, sec. 816 (2nde<1; rev;) (bllt the ~ criterion for , 

making [allocation] decisions is the iiractlc:l1l1 ttea'tin¢nt of the tpPic by 1l\e courti!or the 

legislature.) We believe·that the legis'llltlm: established such a criterion when iteriacted 

section 140. 

Under amcle IX, section 15 of the Alaska Constitution and the relevant 

implementing statutes, there is no basis for expanding' the concept of principal by creating 

a notational number that ~rvesas II limitation on the deposit. of i~e for distribution 

purposes. Once dedicated or l!Ppropriated, the principal in .the permanent fund is used 

omy for incame producinginvestmeri~ the valll,e of which rise and fall in Corporation 

financial statements as unrealiiedgains and losses dictate. Only through a constitutionai 

amendment, like that currently proposed by the corporation trustees establishing a payout 

limit. of 5 percent of the total fund value! can the rate of dedication be increased and the 

deposit of income available fOt distribution be limited. Absent sUc:lh ali· amendment, the 

. . 

• 

• 

Para. 13, National Council on Governmental .Accounting Statement ~o. 1 ('Governmental • 
Accounting and Financia1 ReJ)ortiT\g Principles, issll!'ll March 1979). 
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full amount of income, ¢a4e·i!P ci(tbe ~lized gains and lo~ses, is availabie for 

cXpendit'Qre. It is up to the iegislatuie;as it hils dOJre in 'the past, til applopriate excess 

permanentfilnd.income tc>prirtciplii.~2A cOIponiteptactice cimnot openite iopreventilie 

legislature from ;exercising discretion over the disposition ot'inoome. 

Finally, we anticipate liome will claim that our reading of the constitution 

and statutes .serves to permit 11 silent:iliYasiQtJ of principal when thepennanentfund is 

carrying a large ulirealiZedloss,oni1S books. :Realize4 incomed:oestJ~ lose its-character 

!is income even if it were offset by unrealized capital losses. Tberesimply is no basis in 

• the history of the amendment or the enabling statutes fora h'beral interpretation that 

• 
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~2 As of June 30;2002 thepennanent fund recorded net assets totaling $23.5 billion. Of 
that total, $21.8Iolillionwas principal: Shlce 1982,S75 billion ofpennailent fund inemriehas 
been added to principal for inflation-prOOfing; tbrougb rune 31),.2002. In addition to the 
epnstitutionally aDd stIItutoo1YJllandlitjl(\ dedicated revenues. the legisIsturehll$ made special 
appropriatioIls to the petrnaDeiil fund t6talliig S6.9billiOIi" 'I'heamount and sources oftbese 
appropriations are set autbClow: 

Year 
FY81-85 

FY87 
FY96 
FY97 
FYOO 

Permanent Fund 
SpeCial Appropriations 
(amounts in milliOn') 

Amount 
$2;700 
1;26,4 
1,842 

803 
250 

Source 
Suiplus Oil ReveDllCS 

EamingsReserveAccolDlt 
EamingsResei'veAccount 
Earnings R.eserveAccount 
.Earnings Res~e Aocount 

In. IT 03fue legislature appropriated. and . additional amount to principal whioh could. not be 
detetrniliedliS ofthediUc Of1bis,opillion; 
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would expand the sCope of the dedicated .!undoy foreClosing.expCllditure 6f1raditional 

accounting or statutorily de:firied iricotne. To d() sowouJd' do violence to the plaili 

meaning of the com1itutionandsection 140' whi-clir'equirethat inoome be detennined by 

realizedgaim .and losses and be available for expenditure; 

The constitutiomilly required deaicatil>n of principal. is -more -than. sans-fied 

by theprudentinvesting~racticesofthecorporationin statutl)rily approved investments 

and 'the generous inflat!on-prQofing imdcontriblifiOristcipriilciplil appropriated by the 

legislature. We decline to read into either the constitutionol' the statutes a broader 

.. , .. 
' .. 

ex~eption to the general prohibition on dedicated funds than can be justified by the plain • 

meaning of articlelX; section 15- of the Alaska Constitution. and relevant implementing 

statutory ·pr.ovisions and. the' history leading ·~o: the adoption .or' enactment of these 

provisions. 

Sincerely, 

GDR:JLB:jn 

• 
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P.O. Bqx 25500 
J\IIIeau, Alub 99802~SSOO 

10:27 No.OOI P.02 

Re: Trester of Seewilies PlImWlt /0 th .. Proposc:d AppropriaUon ofS4 
BUlion ofPermanCflt Fund IllCClllle to the Conslltlllional Budi~ 
~F\Ind 

Dear Mr. WOhIforth: 

On behlllfofthe Board ofTI1IIIcco of Aluka PcrmanentFund COIpOlatlDn 
("~') you have teqllC6lcd our opinion on three 'IuestiOllll ... ganiil\l the tnMfer of 
~iet fiom the A1uka Pennanent Fund (the "Pcnnanent Fund" or 1110 "Fund'') to the 
ComtitutlOlla! Budg~ Reserve Fund to implement a proposed S4 blllion approprildon 
ofisicOmo !tom die F\IIId by the Govcmor and Legislature. 

"'. ~-uon Olle; What ia the pieper dd;nitlon of principal in the I'emwIent Putu1, 
and doC. the plan to identify securities for transfer described in the accomp&IIybIg 
memoraudum (the ·Discussion") in ... y _y iavo\ve the expenditure ofprlndpal widell 
is prohibited by the CODItlullion7 

Answer: Principal in the AJuka Pezmanent Fund is an IJIIOIIDt equal to die 
amounts contributed 10 the Fund by cmutltutiooal dedication, 8IalUtoIy dedication, _ 
approprildloll. The amoWlt n:plClClltlDs thec:xccs! of total assets,las ~ IIabiUti-. 
over prinoipa1 arc credited to the caruiJap rcacrvc account. AccordlaglY. the plan to 
IdentitY teCUritlcs fOt 1r8nSfer does not involve the prohibited c:xpcnditure of prlndpaJ 
provided thai at tluo time of tr8II~ the va/uc of the _..,;tica transfi:ncd doa not 
ellcoed the 1ItI0000t then crcdncd to the CIllIluas mervc accoUllt in the PCltllll\Cftt Fund 
as d~ed uncler generally il:eeptcd accountilll principles. 

Question Two: Is there anything in the Constitution or the enabllq act that 
would con1Iict with Ot prevent1hc plan descnDed in die Discussion tiom bel", 
implcmenwd 811 pmently concel-S? 

I 
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Answer: No, provided thai the proposed legislation dcsmbed in the Di __ ion 
amendslhe .tatuIc 10 dkcct that the ~ regIVe: a,ccount shall be d.cIcrmlDed 
purauant to gCftel3lly accepted aecounting principles, zmends the JteI income provision 
to cluify that It pcr1ains only 10 thccomputation of income lMlilable for distriblnlOJl, 
and dlrccb 1ha1 the: amount of principal remamiog in the Permanent Fund lie l118inlainecl 
inviolate. 

Question Three: What nduela", obligations an: imposed upon the Board of 
Trustees of Ihe AFPC ("Board") when \hey undertake 10 identify specifIC ICCIIritles 
witldn the pontolio of1he Pmmanent I'IIIIcI for transfer? 

ADswer: Although nOI.truoIeCS of a 1I'Ue t:ust, tile Soard will be subjccllo the 
duties of judgment and care imposed by the prudent investor rule - here iaaposed by 
statllte-Whcncver \hey sclc:ct setUritico to selland leinvest. The maam1udc of the 
proposed transaction may impose areater restrictions on their flexibility thin would be 
imposed by thc ordinary IIIfnovet Dr a Iraaller pcrccnlagc of lCCuritiet within the 
portfolio. Tile proposed 81~ive method oftransCerrina an across the boIIrd "sllcc" or 
the Permanent Fund's 8SlCel$ln the form ofa unit intercst in lhe comllliAgled invcs!mcnt 
pool ",,, .. Id prcacrve the CJ<istilli diVCllliflC8lion and asset allocation. 1'bc1r duty 10 
incur only ia..onable cxpeIlSCS would appC/lr 10 be weU setVCCI by the proposed in-kind 
1r.InIfw. ablCnt other conftictlns consIdemtlOll5. The Board's constitutional duty to 
pmervo principel i. not impailCd. provided the letlslation requlrln& the Ir8DSfer directs 
tnat principal is ntlt to be impaired by the 1raJIIrer. The Board' $ lidllclary duties to the 
tIther entities ",hose funds It administers IU'; essenlially limited to those: of an investment 
managct - to follow the statulory prudent iI1vcstor rule and 10 aCCOWlI for the prinei""l 
and incant.: In ccordallce with the 1l0veminl 51l11utcs or each entity. 

In n:ncIering thIS opinion and rcspomlins to yoUr inquiries, _ have conJidercd 
suet, ~ NId circumstances as you. the Commiuioncr of RCVCRIIC, \be CbicfFinmcial 
Off_r. and othcn within the sta1fofthe APFC have made available 10 ID that delqlbe 
the pcncIifta .... lsIetIOJI, as well .. the existing lCCOunting mediocIolollie8 udlJzl::d by the 
I'ennment Fund .. d-nbcd in a memorandum prepared by the ClUerFiDulcial Officer 
ofthc AWC. We have abo telicd, 011 discualotlS with, and a memorandum dcscribinll. 
the PermaJlCDt Fund's "utlidc acCountant KPMO's ..,counliDl! 8JIlI.I)'IIis or""; prc>pOICd 
tranIIICtIon. Both memoranda are attached to this lcucr. We have also con.idem ,w:h 

. law as 'Ole deemed appropriate aadbave made assumJ1lions as slaled In the DIscussion. 
We hav.oJdIed primarily on socandary loun:es for IcgisiatiW! or coll5litudonal history 
materials due to the apperent lack of orl,lnaJ documents. Our review of the boob and 
ra:ords of the APFC bas been IImlted 10 the 1997 and 1998 AJUtual Reporta. Thil; 
opinion i. based upon and subject to those fecls and circumSIaIICCS supplied 10 WI and 

• 

• 

• 
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the eOllllUieratioll5 and assumpdona rcflecled in 111: Discussion. UnlC'S5 olhcTwlso 
ddiacd h=in, capitalized lenni shall bave the meanicc enntained In the Discunton. 

Tbis opinion has bccII ",viewed by !be Office ofthc Attomcy CleftcraI orthc 
State e>f AluIca and it conwrs in our (;01lC\usioIU. This letter rcsponda only 10 tho 
spccific qucatlOIl5 eslced. and shwld Dot be relied upon for opinions on issues that were 
not ~flccny requested. This opinion is provided solely for the use of tho Board of 
Trustees of AFPC and may be distributed. only as il shall direct. 

Very truly yours, 

LJ£J;-
Me>rrison & Foerster LLP d;~ 
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DISCUSSION 

I. Baclr:il0UDd .... ~ .......... __ .~ ....... -....... - ... - .. - .................... __ .......... _ ... , ...... _ .......... S 
II. C~~ Duty to PI9ted PriIIclpal ............................... _ ........... _ .............. _. S 
m. awio«er ofFUIId - Not. True TtuSt. ............................................................. _ .... 6 
IV. Relevat FJduciay Prindples ............................................................................ _ .... 8 
V. Dcf1aitIon of"PriJlcipal" .................................... _ .................... _ ........ __ .................. 10 
VI: The Mll8Dlnll ofI=ame ........................................................................ __ ......... __ 13 
vn, Im~ or. Trmsfcr on Priadp&1 ....... _ ................ _ .............. _._ .......... __ ........ _ 16 
Vnl.SIaItute Incon.i5Ient With GAAP ......... _ ................................................ _~ ..... _ .. __ 17 
IX. LImf~ Plduciaty Dudes AsWy~ ........ __ ........................................... _ ............ 19 

A. Ptudeuce In Investing ........... _ ..................................................... _ .. -:. __ ._ ........ 19 
. ! B. Duty to MinImize );xpeans ..................................... __ ...................... __ ......... 20 

C. Plduclary Duty ofLoya/ty - to lb. SIIdc._ ....................................... _____ ._ :zo 
D. In~esIIIlelltl MlIII8&cd em Behalf of Other Entitics ....................... _ ............... _ ... 20 
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L BaclcC"lu.d 

You have infonncd us !bet Governor Tony Klwwles proposes to appropriale S4 
biUion from 1he iocome of 1he AI. PcmoancDt fWld (the ''Pcrmeneat JI1IIIIf' or 
FwuI',), AJaka Conal. aJt.1X, 1 S, to the Constlturional nwiB~ Reserve I'uDd. AIaIca 
Conat. an. IX. 11. The size of the pJOpomI t:aDsfer would tlCCCSsitate t.JclDg IIIDOUIICJ 
equivaleat to both reaIlzcd ami Wlrea.llzed Income &om the camingI racrve accoIII\t .. 
ills detcnnlned under eenaally acceptecIlICCOIlIIIiq priociplcs. Mmeovcr, the 0Id .. 1 
sale of SocutIties in order to rca1lze up to 54 bI1Ilon in cash procecd& to tnIBIRr "'VIIId 
entail ..... c trmsactIon costs. AccordiIIgiy. it has been proposed tbat InValIDelllS of the 
Pcn:aaaent F.1IDd not be .aId in onlcr 10 rea1izc income, but thet specific .cc:urities 
equi'llllCllt in value up to thc IIItlOWIl of income appropriated be IdCDtlSod aad . 
1r8n~fen-ed In Jdnd to the Constitutional BudscI Rescrv.: FUDd../Untlcr tbcse 
ciralmstanccs, questlons have arisen as to whether the existiDg COnstilutionl! 8IId 
statutoI)' fNmewolic would pcmIlt such an In-lcind ttansfcr. 

U. eo .. dculloaal Duty to l"rotect PrIacIpal 

ra omticipalion of. Great _ve ofnovenuc from AIasIc&'. oil noao_1Ild wllh. 
bistorical rccogllltion of the boom anti bust JIIIlurc of ""turalII!SOIIrCC exploitadoD.lIM 
ConIcitution 01 the State of AllI!b W89 amcndcd by public referendum In 1976 to 
dedicate a portion oftbc Stale's DBIuIaI rcscnu.= t'CYCO\leS 10 the AJasIr:a Pcnn""'nt 
Fuad. That .. me CDn$llMional manda= required that the priD~pa1 ot tho f\md ..... 1 be 
used ouIy for lncomc-procIucina inYeslm.cnts specifically desisn*d bylaw as ell8llt1e 
for pcmlIIIl8Ql I\md inveslmonts." Alaska Coast. mIX, IS. However, "a]1I1ncome 
!'rom the pem.anenI nmd shall be dcposl~ in the ..... aI filDd unless CllhetViko 
provided by law." Id. This section baa been In\Clpleted 10 I18fegue.rd the priDClpal orthc 
fimd by IaOOving it /'rom the power oflcslslatlvc appropriation. Willie.mJ v. Zobel,619 
P.ld 448. 453 (Alaska 1980) (''the coostitudonal provision cstIIbIhhias the ftmd pIaca 
the principal ot'thc fimd beyond the Lesisloturc's appropriatiOft power, which can be 
exercised only over eamiDas derived ftoJD the flDlcij, rn'd "" dU[.rcnJ gniwW. 457 
U.S. SS (1982). 

The cODIlilutional aDd lesitlative bmory arc: rcplcle witb div".li ..... of the 
meanifta MIl Intlllt of a ''pcnn_" tbnd. The CODSC2II11B Bppeul to baye beea that dire 
principal oould never be touched, but was 10 be jro"",,1ed in pr:rpetuity, As. rault, 
m0My9 dedlce.tDd to the Pemaanent Fund c_t be withdrllwa. See 
HcIgath.t: Intent 
(A1asb Stale i>CI1a'''. 

.. I 
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DL . Cbaractcr of FlUId - NoC • Tn. Trust. 

AI a predicate to our analysis. die Ieaal SIatus alii! chalactw of tile PemIIIIICIlt 
Fund must be establlshcd. Upon lIIIII)'5ie, W8 conclude thai the Perm&IIelIt FImd does 
not have the flmdemental characteristics DCa true prlY8Ie or pubDc: trust tUnd. 

PInt, the Ccmstitlltlon does nol actually creale a trust, Rather, the _crated 
tUlle teVeIIIICII are placed in a dc4icaWd tIInd called a pc:nuaneal fund. Thls 
c:oasIitutioaal provision Is an expza3 exceplion to another COIISIltulioull provIsIoD 
which prohlhilll the dedicatioD of state proceeds "10 any special purpose, except IS 
provided ID secliou IS of!hb article (!he Pc:nnencnT f'und]·'. Alaska COlIS!. art. IX. §7. 
And indeed,lIo specific tnlSl purposes ore enumerated -.a1hc:r, all income: is to be 
deposited bito the state', gClledl timd 10 be expended as the legislature sees fit. Alub 
CODIt art. IX, IS .. 

MOt'Cowr, simply caJlllIII the BoaJd ''lNoIccS'' does nol creale a trust. . MIt Is DOt 
enough, ~, thai. stalllle purporlS to create a trust: A state QIIIIQl ma8lcaJlY' 
Itansform ordinuy agarts, cODltaetOn, or sellas Into fuluciuies by the lltaplc 
iDcan1aUOIlorlhe \IOmlS "tnIIl" or-fiduciary." See In Ie Khai Tran, 151 F.3d 339, 342 

'" -(5 Cit. 1998). . 

In 1bI1 cue, the trustea an: not desipated as trustcIQ of a Irust tiaDd btd Nlbc:r 
coostil\de the Board of a pubUc: corporation __ under a statulOt)' cbaJter, AS 
31.13.040. and required by the Consdtutioa to be closelY tied to tbe _=\18 bnaacb. 
See Alaska COII!I. art. W, §22. lndoed. the Alaska Attorney General bu ftoqucatl,. 
blual leaaIopIniom 1hat the APFC Is a state agency. IIId lilal its Boud omc.. UId 
"rn~ t<c lubject to !he same laws and ill1llllUlity as other stale offtclals. & •. ~.g., 
19820". (Inf.) Atty. Goon. AluI:a, Pilc No. 366-269-83 (~. 2. 19B3). 

Detpm: the obligation to take care whfJII bandlieg tbe FUDd'.in"YC6tm ... '" In 
onlerto preIe:YC the safely ofespilal as wdl as produce income. AS 37,ll.I:lO, "aI1 
ill_or fiom "" FWId is specifically made subject to disposition -by 1_. ft I11III hatGe 
illRlbjecl to appIOprialion by the ~I.turc. 

III this InstanCe, the Constitution _dates lhat tho FUad prodDcc iDoom. naC for 
beneficlarla Dfthe Fund bul for the "pera1111nd" of the Stale of AIab or for such 
o1herpurpo_ as 1hc Legislature sbalJ dm:ct. Th1l!, unlike a trust. the Bouddoeltlot 
maqe Fa ~ for benc:ficieric:s, pn:scnt 8IId future. R.aIhcr, illftA1l8lCl tlaeFWId to 
~ 1_ for distrilnltion l1li the t"lblature, not the Boud, d~ Beca1IIO tho 
di.position of Income \, subject to the o:DIItrol of the L-eglsJ.rure, which may ~ to 
eitker diJtribute il (fIlvorlDg .. -un-cnt reeipiCll\S) or add it to principGI for tefD._t 
(favoring f'utute acnenrtions), the balonce between the interests of =1 1IIICI·1\ltUre 
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genenl1:ions is derennined by the LcgislaLure, Dot die BOII'd. B_ the dctermimtlloll 
of the dimblltion of income is constitutiOll8lly rcsctved to the Lceialaturo:. the AIab 
P_t Fund, at least with regard to the disposition of incoIm, is more psvpcrIy 
cbaraClCriad lIS an investment 1\md mther than • c1a.uica1 tI\IS( fund. 

CODJCqven1ly, lIIe "trusteesft of the Pannanent FlUId do no1 ha~ tItc cusIoa_y 
trustee's oblJplion& to balonec Ibc iII'IatoICDts of the tnlst so as to avoid 0\ Oi,CllCIlItion 
ofincome for current beneficiaries at the ClIpCIIIeofflll1llC bcDtdIcimes. The Inatoes 
of a classical tnlJt wvuld be Rquimi to invest and dillribute iDcome in IUCh a _ .. 
to bal_ the needs of present ad luun bc:ne1Iclarics. &e RUlGt'IIIfnt (&QW/) r1/ 
1hatll83 QIlI. a (duty 10 deallmputiolly with the bcneficiarics.ofa trust wlledlerthey 
are enIIded to their illlCre$ls "simultaneously or suceessively'1lU1d §2J2 (duty to the 
SUCCC88lw beneficiaries to act "with due rcaarcI to their rapectlve interem''); lA 
Freteher, Soott on Tf11818 (4111 ed. 1998) 1232 at 5.7. 

BeI:ause Ibe COIIItitulion I~vea the distribution of iJu;omc to IUbIeq\IcIIl 
direction by law, Ibe FlUId tIifI'm &om • we trust 1hat cteates a clus 01 elaue! of 
bcn.ficiari .. with aleplly. enfotccable .ntit1cment to ~o__ If. true VUlt with !Cprd 
to illCOllle had bccn ~ted In a lcealHIISC,Its escerlainable benefic:Uoriee (a... U"ry 
COlIlpondll of any trust, Sfe RUIIlI.lllflll CS-corrd) a/Trusts 112 (1959) (,'Dcfiait. 
Beacficiay NcceS!8f)''1) would hay" enfo~ble lopl riebtl agaill&t 1M tIuIt ad a 
lesal entitlement to their diYldmds. However, \loth Alaska aDd !edenLI COIIItI haw 
rejected any sud! notion ofabsoluteallitlemcnt. In nltXOD Corp. Y. He&=. 792 F. 
Supp. 72,75 (0. Alasica 1992), the eourt stated 1Iwl''The right to a dlvidead Is a matter 
of legislative l:!8CC. not mthlemenl" The Court observed thai no individual oowns an 
interest, m has a causo of a.:tion 10 proreet hls c:xpecuutey regudins fUtuIe clividazuj". 
Snalsa UlIdt:iwood V. State, 881 P.2d 322, 327 & n.7 (A1ulca 1994) (110 AIuIombaa 
vested rijht to a dividend, which 19 a eTCIIIW'e orthe Leaislature ami CUI be .boI1,hcd at 
lIllY time); Beattie v. United States, 635 1'. Su~. 4&1, 491 (D. A1eska 1986), q6'clmb 
/lOII'I. OriClal v. United StaU:s, 831 F.2d 916 (9'" Cir. 1987), «rt . .unled, 485 U.S. 1006 
(1988) ("Tho people do not 'OWll' the natural resolltCCS Dor tile procc0cd81iom the ame 
nor the Alaska I'errnMeJll Fund •...• Ja adopting their c:oNtItution, the people oIt1tc. 
State of Alaska hove very clearly constituted the ID!!! as oWlla oftbe tIat\I!III ~ 
which give riae to tbefllnd {pellDlIICDt Fund.} in qucation:1; SUtc v. AaIhon,y, 810 P.2d 
ISS, 158 (At.ka 1991). Indeed, the IRS haunled that eum:nt diatributiODll, Lc., 
dividend payutents, are Dot distributions of Permanent FlUId fnc:oIne, but 1Il1her are 
distributiOllll ofSIatc IUads. Rev. Rul. 90-56, 1990-2 CoB. 103 (1990). 

Likewise, there is DO class of remainder beneficIaries wbo uldmate1y would 
receive Ibe principal of the trUst. In contrast, under a pri.-.te trust, "( a)1mott evety 
trustee finds that the trust tenos n:qulre him to payor apply income to oriOf a 

I 
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tcmpoRIIY beDeficiay, and to clialribute principal to one or aaore balefloiaries prior to or 
upon temdDalIon of the tnISt." O. Bogert, Trusts and Trystccs, (~.2d ad.) Cb. 39, 
§816, at p, 339. The constitullOlllll history plainly indicattl.. tilal1be Pcmwneut Fuad 
WD to be exactly lllat - pm'IIJ1fDtt. "Unllb most uusts, the priDcipalmay DOt be 
teaehcd wbiIIever, either now or in the iUlUre. No one bas a fature rildu to prtDCip.!.". 
Helpth a: Bibb, The Alaska Pennanent Fund: Leaislatlv .. Hi!!OrY, lDtaI!, aud 
Opmmoza (Alaska Stale Senate. January 1986), at 32 (quotina Swe of Alub 
Departmem of Law Letler to Representatl~ Clark GrucDiD8 (~31, 1977). 

Tb_ tiIcts, which distiD8wh the Pamanem Fund from • true trlIat, an: 
teiuf'orced when considering other public 1rUSts, each of which Impoecs dUlica oa * 
UllllhIcS IIOt only to mane;c the fiIQd, bUI also to distribute the incomo CO speclfted 
"Iuses ofbcndlciarles. The $late ~ teflcet that the Alaska l.e&islalute bas either 
es1ablished or hu i,nherited rrom Conar- legislative 811lhority over legal trust tuadI in 
other<lOlltoXl8. See. e.g., Public School1lust PuruI, AS 37.14.110.37.14.170; Alub 
Children', Trust. AS 37.14.200.37.14.270; Mental Heahh Trust, AS 37.14.001-
37.14.099. When it was intended that such l1ate !Unds have a snore traditional uat 
chuacler, ·they were dcaillJlllted UIISt fllllds with duties to identifiable benc1Idarfes. For 
example, the cnabJinl ect for thc Mental Health Trust speclfles !hal the tnIIt Iw 
beneficiaries, and clwges !be trustce:s with dutiCil towerds the beneficimes. AS 
37.14.007(b). 

We conc:lude therefore that the Permanent Fund is an InVestmeal fimd, not a ClUe 
bust iWId.1 Weed. to a great exIIImt it Is sui 1'",,13, and Dot readily suseepllble to 
..wogiew ortradiliol\lll COIlcepts. Compare Beattie v. U1litcd Slates, 635 F, Supp. 411 
(D. A1ub 1986), aJf'd sub nOnl. GricmI v. United Stales, 831 F.2d 916 (9th Cir. 1987), 
r:c,'. M/Iltd, 485 U.S. 1006 (1988). 

IV. R.hva"t Fldudary Priadpla 

1 We _ thai in 19971110 G.,..",ment ......... ntlna slandanl. Board clrculaeod ... 
I!xpo_ DIoIft of-Saie fi...,c!a! Statem_ - and M81Iopmeat's DMcoIssion end AIIIIIyIII 
- for S-MId l.o<:aI Go_menU", which would rcquiR .. portl.., &out duat 11«4 tl_ at 
boIh • entItr-wlde pertpCClivc and at tile fuad perspective. These rmaacial ftIIOICin. 
aI.uIdudo -'d doflne e _type offand.,Pcnnanent funda. Th_ tlmck would ~"Or 
_in tlnlda previously "leniliod III )IIoncxpcnd,bl. TNst Fund6. "This .... py """"" .. 
inc .... d hUM proprlclary wild "'",ory, allhaUsh luch I'cnn ... ont fllRdo '" C H "S at !he fImd 
pe"t-!"'- level would .. p",_1ed in di. entity·",idc finlll1ciel.-tl as ~ 
.c:tlvitlca. Tho Pennancnt fund c:alCcory would Include fUnd, dI&I are leplly ~cd to .. _t thIr only camlngs and nOl principal may be IISiId for purposes thaI support the repoI1ins 
s-nuneelt'. ptOBIC1II (t ••.• fortho ..... eftl of1l!e public). 
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Despite! the forqolng, !rust law bu """'0 ",levance to Intapretlna Ihe ~ 
and CODItiMlomil OblipliODS of1he Permanent Flllld. The Legislalllle has iIIIpMed 
o:eJ1ain ttaIUICnY f1dudcy obligatio", upon me FUIId that ~ toOted ... uu.t Jaw. SH 
Rultl/elrrellt (SfCQndl oITrtJ$U §lo emt b (19S9)("FiduciaIY Relation") (IlmitiDa die 
duty of. fiduc:IaIy to act Cor the benefit of another "withiD !he scope ofUle 1datI0II"); 
SEC v. Cbencrx COTp,. JI8 U.s. 80, 85-86. 63 S Ct. 454. 458. 87 L. Ed. 626. 632 (1942) 
( opinIOII ofFr8Dld'urter, J.) \fo say dtel a DIIIIis a fiduciary ollly besins analysis; it 
~ diIWction to fUrther inquily. 1'0 whom is he a fiduciary? What obllptlOllI does he 
0_ &$ a fldudery? In what respeet has he tailed to dlscharae these obUgatloll8'l ADd 
what _ tho consequences ofhisdeviatioll from duly'?'); A. Scott, "The Ficludary 
Principl .... 37 CalIf.!. Rev. 541 (1949) ("Senne fuluciery rc\alionsbips _ uadoubledly 
more ~ dian others. The greater the htdcpclldent aUlborily to be eK«cisGd by the 
ftiiuclltY,. the greaIeT the scope of hit fiduciary duty.,,) 

In tid, iIIstao.c:e. the Board's ficNcWy duti ... arc ptOvided by 11181Ute. which 
sped11caJl)' Imposes the prudent investor rule on the Board, ad-m1hiDl1t to 
"exercise the Judgment and care IIIlda the elrcWl\tlllllCeS then pmoaillal dwt .. 
insdMiOldl im'cstor of ordilllll)' prudence. dl$QcllOll, BDd intelUgatee GeICi .... ill tIM 
ftWIII8CUlen1 of qc Investmenls cntnated to it not In regard to specu\ation but in 
reganl to die pcsmanent dispotition of fimcb. considering !he I'fObeb/e ..roty of capital 
• well as prob.bk income," AS 37,13.120. 

Here,lIIe fIcIuclary duty of the Boan! is limited to p!1lSI!I'VaIIOII ofpriactpal md 
mollC)' muagemcnt; the Governor and Legltlal1lIe are III c:haie ot diltributiaa of 
income. 'I'bla Boan! is oblil:atcd (0 manage thc invesuncnta oflbe principal by the 
pnsdenl fnveslor nile, a rule traditionally applicable to 1r1lSIS. It is c:haI]ICd with • 
pmamounl duty to presCMO principal, again a fundamcma\ trust taw ~ 

We believe thllt in lII81yzinll the qvcstiODS presented hen. a Court -wd look to 
the plain language of the ConstiNtlon and implemcntillS legislation.1beir JIIIIPOR md 
intent, the dcc:bionallaw oflhe stale, cd to the past PfBCIice of the respcmlible 
adminlstnitlve agencies. S_t O. Bogert, Trusts aDd Trustees, (~V. 2d eeL) ,.16 atp. 340 
("lIie belt criccrilll1 for malting dccislOftll [as to wbat is principal] is the praaicaJ 
UCatmellt or the topic by lhe courts or legisletum. j And ael'4Qd.rIIy, wben faced with 
the duty to intcrptel!he applicahle provisioDl of law absent controllhag sIIdaIOlY or 
conltltutiolW suideru:o, t!w AhIsb. courts also will look to basi<; Itu&t law principloa for 
8D8IogJa .., SUlde their tullns', 

A fiuuIame1rtaI rule of trust law Is that a trustee bas IIICh powm; • aN 
specifically cOnfcmd by the tcrma oflhe tnI5I. The exprcsalon "terms of1hc tnIIt" II 
here used. ill thc broad sense, Ras/a/eIM", (s.rcors41 o/Tru3ts 186, aDd ftequeudy 
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iDcludes ttCItoty Ic:rm8 such all the prudent investor l'IIle. A basie rule oftnllt 
C01IIINcIion is thai the cOllrts w!Il illlClprct the trust documents ill such a wtty • to 
illlp1aneat the incent olthe: creator oftlu: tnIeI. Similarly. wbea die courCa __ to 
~ q 'PP1y legjslatioll, 1hey constnIc legislalicm in accord with the I~ 
JIIIIPOSe'. By either $WIdud, the prinwy focus will be to deIcnninc what ..... IAI ~ c d 
The IIaMOIy and constitutional provisions - tile "Ienns of tile 1nISt" - will govcm 
over sean defiuJll rules of trust law, which wlll be applied OlIIy wbent the temw .. 
silc:nt. Wi1b these dlstillClians In misld, we tum to the rclCV1111l sections orlbe AIaIca 
CoasdtudOllaud the Alaska statutca. 

v. Detbaitloa of "Priacipal" 

Tb$ startIns point for a dc&itloo of principal is the lUnd_tal diltfactioil 
bctYMen 'princlpaI and IDalme. TJUSllaw divides the usets of a tnI8t betweea 1he 
II\1IlWIIly ~usiwcacc&oms of~ipal and income. Black's Law Di~ (5th eel. 
1979) defines "prilldpal" as "propClty as opposed to income. The term I. ofta ucd to 
desigaate tbe corpus of a tML" The ~vlsal Unifonn Principal and Im:ome Act 
("RUPIA j, which Alaska !wi adopted for prlWZlt In/SIs, ddines prillCipal IS! "The . 
propcrt)' that has been set aside by the 0_ or the pcDOn legally cmpa1Wl'lld 80 tbst It 
i. held In tnI8t eventually to be delivered 10. re~ wbik the mum or ... of 
the principal is ill the meantime 1Ucn or ac;cwnulated for an iacomc bcndIdary." AS 
13.38.020(1)). By conttast. incomcil dcflDed as: ''The return mmom}' or JIIOI*1Y 
derived from the usc ofprlndpal. including ...... AS 13.38.020 (a). Ii_In private 
tnI!ta,howe~, the: tcrmt of the trusl msy override the clusic treatment otpriDclpllud 
iDlc:test by apa:itic direction. AS 13.38.020(a); Sl:~ Rts/Q/etrtelfl (StcollllJ tif'l'lwu 
§§232-233. 

Neither the: AlUIca CollSlituticm, tile statuI!!.!, nor the decided c:&IClI mD'01IDCC a 
comprehaIslve definition of the Mpr\Acipal" of1he PmMMIIt Fund. although they 
prescribe tbal-wn cnollllt!l be dedicated or allocated to the Fund '8 principal. lbe 
statutes haw defined ~iocomc': in diffclCllt _1' III various tiones which prcmdc:s eoiae 

. pdam:o becanse what is income ilaot principaia1ld what is 1\01 principallllUlt be 
incomc. For the I'C8SOII5 stated below. we beliC'VO that a coherent definition of prindpaJ 
nevcr1heleu may be dai~ from the "I."ka Constitution and slaIUteI. wbIch Ii 
auppmted by analogy from tTUIllaw. 

'1M dnflers of the Constitutional clause that eslabllshed the Penn·"=f F\IIlCl JuuI 
aD ownidill& ccmcem wi1h the preservation of principal fur me production of iacomo Cut 
fiIture aenemloM. Sa., Free Cent: CODl!ll. Rep!. furSB 161, p.l (May 4, J979). 11Q 
duty WU NcoSfti2ied by the Legislature when it enac~ provisicms to lnfIatIon-ptocifthe 
prlnc:lpel oftbe ilmd, and is -ocnlzcd by the Truarees themtclvcs m m"".ain. tIwIt 

... .' 
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Investmcllll. Alaska Pennanem Flllid Corporation, 1997 Annual Rqlon, p. 1. ' 
CIuslcally,lbo prinQpal of a uu.t, or its "corpus," illhe <UI1OlII1t set .. ide to fbad the 
tnISt when it is first crealt:d or "sealed." ExteDdlna 1bis principle to the Pemamcat FUIId, 
the principal of !be Fund clearly indudes the amounts conslitUtioually dcdicalled'to 111. 
Fund, !hat if. at least twenty-five pct'CCIIt o~ 

• IlliMmllcuc r=tab, 
• royalUlIlI, 
• I'O)'IIlty sale proceeds,lUd 
• fedcraJ mineral revenue shariua payments and bemuses. 

AIasIca Coast. arl.1X, IS. 

m addition, such addilionaillmds as the Legislature bas directed to the FlUId 1110 
COJIJtItute Its prlftcipel. By S1IItute, the Leplature bas increased the constiMionally 
dedi~ eaowds 1iom cortainlllinenLllcuea to fifty pcrCCDI of the CDlIIDendai 
rcVCl1llel. AS 37.10.010. The Lqi,1ature a110 has eMC!I:d proYiJloas fIu1berclecliclllfllg 
amollD for lafiation-proofing punualltto tbe stawIc, AS 37.13.145 (c), and 
uansfmiDa Rulemcnl eaminp to principii, AS 37.13.14S(d). And from time to time, 
the Lqlslalurc h811 approprialed addltlona1_ specific:aUy to principal. S- AS 
37.13.010(1)(3). 5e~. fI.g .. 1983 Op. Arty. GCII. Alaska No. 234 (Sept. 23,19'3) 
(disc:1IISIDa Infletlon proofing - rctlects consi81ent leBislaUve vi", dial prlacIpaIl8 
limited to monthly dcposlt5 of Ihcse cnumetatcd AlV8J\ues plus specific appropriations to 
principti). 

Thill dc1IniIion of principal Is COlI&iItent also with the core COIIClepIS ofUllSlIaw. 
The princ:ip.1 ofa priV8k: InIst would be 111 .. smount Ibat the settler oia tnIIt ect uidc 
for the fImIN. 

In 1 private trust, hoW1!VCI", some portion of camings also would be dIneted to 
principal absellt spcdfic dircclioa from the _ document. For .. "ample, !be 
Ratatemcqt ofT rusts Bl\d!be Ullifonn Act provide dcf"lIIllioas of how profttJ, ,aiDa, 
dlvldcnd.1IIId interest should be allocated ~cn princi~ ami Income. By 
ImpllCllloa, these authorities preacn"be what iroc:.uueuts of ptOfit fiom ln~eau .... aIlIlhaJl 
be addad to priaclpal. For ClCample, lI1Ilou otImwisc provided by the cams of a priVICe 
tnI8l, ta&tcI capilli gains wauld be added back to the prineipal oC the truBt. ThIs 
all(!QUOD is IICCCSI8rY in the private InIst conteXt becaJJsc of the nceQ to baI......, 1be 
Iut_ qf 9umm1 sad remainder bo=ficiarics. 

The IIOvemiag ~,., for the hrmom:aI FlUId, ho_r, doc:I nollook to private 
trust law principles for ,uidllUcc, but Nthcr CSIIIhIIshes a differart crc,acm for pius, 

I 
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whelher raIized or unrealized. z. Fita!, UIlder!he COIISIltutiOll, all income ftam the 
Pemw1cnt FUIId Is directed to the I~ Iimd of AJeska and i, 1IlIt.dded badt to 
principallmless the Legislature d!Jects olherwiac. Aloska Ccmst. art. IX U. lad_ the 
Comtitudcm expressly directs that prillclpel be used Monty for ~ 
lnwstoseats", Alaska Canst. Art. IX. I S: it docs Jlot ,.,quire that any portion of it be 
uJed Cor princlpal-ptOduci"B ian'ltu_ls. The IcgisJali"., bislZlr)' of the lIOIIJuClllional 
Pcnnancn! Fund provisiDn indicab:s that !he leplatiYe intent bchiud the c:aulitutlonaJ 
lllalldlte cIeposlting aU incolIHI itrto the SCJIemi f\md wu 10 gi~ "illturc lealrbdum the 
maximwn flexibility ill using the flUId's C31Dinp-ranl:ing 1iom addlns to fund 
principal to paylna out a dividend. ... " Joint Comm. Repr. 011 HJR 39; 1976 HolISI 
Joumal, p. 635. 

The himny oflegishwve dircclion and control pver gains and a-mher 
supports 1be c:oncIusion thal1bey II'e allocable 10 inCOllle. The IIaMory IChe!nc doet 
not rely 011 craclitioDal trust definition, of income or principal, bul rather foeuAa on 
whethct a perticular inflow of IIIOney is 10 be cOJlSidcred "oet i_o" under senemlly 
acc:cpu:d acc:ountiJIg principles. AS 37.13.140. Thus undcrtbc Slelute, a capilli! pili or 
the Pet'III8IIeIIt FlUId is aJ~Clltcd to income. DOl 10 principal. AS 37.13.140. 
Consequenlly, the Lealsla1lft', definilionl of income rcinfon:e the conclU8ioa that 
principal conei8ts exclusively orthe COIIJIltudonaUy and .-rlly-mwadafed _ plus 
addltionalleglalativc approptiationr. 

A TeiaI.ed qllesUOD ;$ whether principal of tile PC11IUUIeI1t Fund -m. of 8ft 

idtmtificd, specific set of assets. We beliew: not. The swns set aside Cor th. Pcmmcat 

2 We believo • court would racoani1A dial when the LeaialatulC InlliDd'" to i_ ..... * 
apeclflC: ptUVlslon. of ptlvalC trIIst law, It dlOIe ptrICise lan8'M8" to do 10. F01aam,1e. odter 
atale tnIIt limds haft ptovisionl that ",,!aire thaI ,..,Iizod revcn_ dopcadlna on their c:IwKler 
as gain .. '-, in_ or diYidcacb. .... allocat«l to either principal, whlcII mUll'" pr_ veel, 
or Income whldl may be expend..! II)' the leBIa ....... for any public purpoee. To 01--. .. 
_bUns _ for \he Mental Huhh TNII ClIpcwuly """,Ides !hat prinelpal aad Iaconm ... w lie 
d_ilMCl ~ln8 to the guidoli_ applgbl. to priv ... mms. AS 37.14.031(01), cftln& AS 
13.31 (the R.vlled Uniform Principal and Income Att). The so~1IIg __ for the PaWl .. 
School Ttust Fund. the ... 1 ..... Children', TnlS~ ami a.. Alaska .Het;u,. Ead_1 p...ct all 
eJCf'f'8'&iy provido !hat (1) Incomo does nollnclude ..-pit&! pin, .... '-eI,..u-s ... prindpol. 
ond (2) oapkal pins or loss ..... lizecl on the principal.hall be rctaillCd ift the rupectlYe_ 
fund. perpoiually for in ••• tm .... t .. additions 10 principal. AS 37.14.IIO(c}(Public S~I Ttust 
Fund): AS 37.14.240(0) (Aluk. ChlldM', Truat); AS 37.14.$30(a}(AIaska Hcrilap 
I!nclowm4nl pUftCl). In CDnt1'8St. the rennanclll fund enabling act, .. .mended II)' dIe/osttlalure, 
definw nellncomo 10 include.1I reoliZlO<i In_ ("'!!""dIce. of its ."-eII:r as pia, dl..tclend or "'-J. """.,"Jude. onl)' UtOrCQ/1#d 80m. or losses .... S 37.13.140. 
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Fund are cub Je\<enues ftom IcIcut!f1ed resources and activities, which erclnvestccJ In 
incomc-prodUGing in_ems. This Is not like • public land trust, for exmuplc, whore 
the principal consm. of specifically idcn1ifaable or taIIgible __ Cash, II)' definidoa, 
i. 1\uIeIb1e-one dollar bas DO dift'CNllt c:hanc:cer than any other dollar. 1110 
PemNlllart Fund principal CIIIIDOt be tI8Ced to specific Investments separate and ape! 
!fom !he Investments rcpreseJltiDg reinvesled wniDgs, lhll$ priuclpaI iJ III aares­
amounl. coasIating of the sum of all COIISIitutiOll8l dedications, -IDlY !nDSfi:n from 
income, and Icaislatiw appropriations. So long as the Pammen! Fund teCOt'dIlIId 
aep ..... te!y ar.coants for these sums, the amount of priJscipal has been identified. 
However. principalls nol spccificelly identified III particular 1SSCts. 

VI. TIi, &I_able of Income 

To _wet tho qucalion ofwlle!hcr 8IId ",her!.., invuion of principal oould 
occ:ur. _ must ecwid~ lite dcfU>ltlon of izscome. The fust $IIIMOf)' cIcfiBItIon of 
iacome was found in section 37.13.140 ("'1Dcome") and its colllP'Dion pnwIaIoa. HCtIon 
37.13.130 l"Oains and LDSSe1"). Income wutbcndefincd OS "b1h::rl:&treceiYeCI &18 
Yr:JU.n Under seo:tion 37.13.130, the net gains from the uleofaecurities w=1II be 
added 10 priacipal, wbicli was intended 10 help eflSellhe effects of u.n.tion. Free Conf. 
Comm. Rapt for SB161, p.2 (May 4, 1979).J ltalse provided that l1li amountequ.110 
net 1_ il"oIn such sales should be deducted Itom mcome and added 10 priacipal, 
which \\'IS \tuerided 10 protect the principal frOID CIVIIion. Id. No specifiC IqlslaUve 
clircction of IIIICh nd saW 10 principe! would have been necessary or ponible If IlOl 
Ceimo were 1I0t otherwise included in income, and hellee .ubjCCllO legislam-e coIItroL 

SectIon 37.13.130 wanepealed in 1982. AI tba! time, section 37.13.140 _ 
_ ded. Although the Section is titled "llleame,"lt becins by disc:1I8&iDg "HcI 
IncoJnC." It does not define net inI:ome but ~lrects thai It be compuled 81IDIIaIIy "in 
accotd.nce witbf.nenill), occepced occounting principles, excluding any unreaJblId 
gains or 10ReS. Section 37.13.145, titled "Di3position of IuCOIll";' alto does nol 
define income ~t1)'. but r.thcq""vid", that "Income from the lUnd IhaII be 
depoailed by the tOlpOJalion into the {camma. reserve] lICoount U lOOn .. II i. 
teeeI¥ed." . . 

I Thle IIIISuoce tellectl the Pennanent F .... d's statutory Inva/lnelrllhlllCalioaa. At 1110 
tlm •• doe Board lookecllbe power 10 in.at In equities; IIIe securillos In '1ue&tioa pnIIIIIIo&Iy 
would be bonds ond olber inIorcsl bearinll in. __ ouch as 1D~ 

• A ~tor amendment <Iori(ted tha\ Income from tho eomln. __ i.ooIlO 
included w,thin Inc:ame. 1992 SLA en. 134, §19. 

I 
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SecIIon 37.13.140 refc=ces Senemlly aa:eptcd accoUIIIiDg prindp~ forb 
det.c:nnilllliion of' net Iacame. At 1bo lime section 37.13.140 was tirsl adop4ild, pacNlly 
ac.cepIcd accollDting principles did not recopize wuealized gaillS or Iosm In income' 
In 1997,1he Go<veramental ACCOUII1hIg SIIDIdanIs Board iOABB'') adopttd SII1IIIIIIaIt 
No. 31 ("CASB 31''). That slaDdanl requires lhat unrcal!zed saW (or 1oI8a) be fIIkeD 
Into accollDt In determlning nd income. Consistmt wilh 1he adoption of OABB 31,IIIe 
Pcnnancnf F unci for 'flpoHl", (IID']IOSI3 now periodically marks to _kotlts In~.:ar 
portfolio and ret1cc:ts.\IDrCBlizcd pDled losses in its statement of __ 
~ •. 

The statIItory rcfercru:e 10 the defiDltion ofDet incqmc previdcd by s-rally 
accepted accounting prlDclp1c.s. in turD. poses several lmerph:llldvc issue$; rU'lt, Is IhCJe 
• diffiltollCG between income and Det Income tor SIatUIory ~s1 Seccmd, pven!be 
change oYl'I"" time in IIcncra1ly accepted a.:COIl1lUaS principles ("aMP"). &at the 
ltatulory ianlllll&e become intema1ly ilu;cnsislcnl or can it be =onciled wi1b GAAP1 

J. there a vl,ble distinction bctwccu Mincome" and "net iN:omc" for pI1IPOMI of 
section 37.13.140 or lemon 37.13,145 or both? StlDdard u:collDtinS -. .-pi&c!be 
conoepu of &tOSs and net iIlcome; In-. however, can be one or the other ....... i .. 
"pon 1bo conlat. Grots income, however, il income ~ expenses. Leo Is ... ~ 
to CTOSS I'CVeIIIICS. Net income. in tum, Is clefiDed 10 be what is gcuerally coiIoeI¥eIl of' 
as profit. Oac standard accol1lllin& text dctblell net income lIS "'1he 011 u.- ill DIll 
__ ( owners' equity) of the linn, IISSIIIIlins DO neW capital contribuUons by the 
ovmen or dividend distrilnrtlons by the blUiness." WillilllllS, Stanga. Holder. 
Inlmuedlalc Accountins (1984). Thus, net income as typically undCI'IIIOod9 
accounting purpo.CI is cemsl;lw with the broader GASB 31 dcfinitian althoqh 110 
consilltcllt With the definition of lCCIion 37.13.140. 

One mishl al1l11e that a dillincllOll bctwc:allncome and net income is IIipJiCIIteIS 
by the difl'creaoe between the title of section 37.13.140 -"In_ .. -ad die use of' 
the tam "net income" in the statutory Iancuage Itself. We do Oot bdi_. court would 
&vor thl, view. A common principle of stItUIory and contnct interprc:W!onls 10 
dilf8garcl $Ccdon dllce. SlI1herIand Slat. CoII$l§4 7.14 (Sib cd. 1992 &: 1998 Supp.). 
11ae emil' reference within _tion 37.13.140 10 '~ncome" other dian "nel iIIeome"\s the 
tam ·~IDC available fot disUibutlon," clefincd as a pctcelltage ofner lncosa flIftbc 
1851 fI .... 1iscaI "eus. ThiI: "SIIIl'I of "inwm." is aol iDcon.isteut vrilh tho UIIF of"net 
.mcomc" iIl"~1 seeDOD • 

AlIhouah it could also be a:gued that the SlatUte adoplS the delenuinldon of IICt 
income undet senetll1y accepted aecounting !'rinciplcs, ~ ineotpOrUed deftDition 
must be \'All as modified by the pllin text of seclion 37.13.140, which expo I Fly 

"' 

• 

• 

• 
I 



,. 

'. 

• 

254 

RTTY GEN OFC JUNEAU ID:907-465-2520 MAR 03'99 10:35 No.OOl P.16 

: 
• 
i , -
I 

i 
" ' 

Eri~ Woblfoltb 
C~.B~ofT~ 
Man:hJ.l~ 
i'aall Fift=n 

excludes &om net iucome "nrcaliZilld gains and looses. The available lesilJatjw h'-tary 
auacesu 1b&t the Leglslatute made a conscious d"lsion to rcjm lmllliioll of 1IIIIUlu.t 
lIains and lOs_in the detamill&tion of lie! iucome for dividend purpCISCI.' MalWYWl', 
this read!nal of "net income" is ~lI8islellt with the usc of "m.:ome" in seedOIi 
37.13.14S(a) - ''in~me~ IIppCIItI to be limited to that which can be Mdcpoaillld. ~es~..-"\ 
saon lIS it Is received," Lt .. cssh or reaIi%ed ineome. Finally, it is hicOncem.&le that 1he 
Legislature ~uld allow a JIODgovemmeDtal party ("GASB") the·dI.sc:rdion 10 decide In 
the 1irturc what is lid incame for puIpOICS of calcularillg the payment of Statdillub 
without creating 0 potential improper cL:lqalion of JesisJatiw power. -------l1Ie UicouiIICllC)' beI_ GMP and tho sbit\ilory ddiDitian of I_Is 
furthc: ~ by the discrepancy between the eamiIIgs reserve ac=unt lIS it is 
computed WIder gcacraJly accepted accounliDg priDcipl" ("'Ibe GMP ce...u.as _ 
~") and the slaIutorY camings ~ aceaunt cL:acribed ill secliOll 37.13.145(a). 
The slaMc'CsIabU$bes the camiDgo teSerVe 8CC01II\t as a separate aceOUDt ill tt. fund. It 
then 8IaIeI, howaver. that "income Uorn the fuIId shall be deposited by the WipotaCion 
into the eccoun1as soon as it Is teceived." AS 37.13.145(a). The obvious impUmlon It 
thaI the stIIl!ItorY earnings reserve aCCOllllt Includes only realized m-ne. lhlt lInpage 
mlde SClIIIe ID en er.1 wbcU amorally acc:epOcd accounting principles abo required 
camiASS 10 be rca1i7;ed before being treated u iacome end included in an eG1IiDp 
reserve account. Howevcr.1his ,!&tutory provision is inconsirtmt with cumnt generally 
acc:cpIed uoolll\llllll priDdplcs. 

Because unrcaIh:ed gains end 101SC! .......... taken iDto iDcame for ~ 
PIUpOICI, tilt earnings rea""'" _t "",d for accountiDS PUJpOSeS (the "GAAP 
eamiDas reICIVe """"un,") conWns both .. 1I1!zed and WUQ\ized galn. -nd Iones. Tbat 
is. the GMP camings reserve account u.cd for accounting p0up08C8 now wntaIna all 

, 'I'M 1_llslatl ... hillOrY of ~ 1982 amendmenluo AS 37.13.140 IUWcls \hal the 
cpontOrf aft," Im ... dment ...... __ of ~ paImIll" that such 1ft iacans~CI)' mlsht 
de .... lop botweoft tIw statutory _fusion of unrealized .. ins and ....... end OMP. Tho 
Govemcr', IntItmi1lallofter for the IIIlCtIdmCllt oIIsetv .. tbIt tho proYlslan _ bteat 
GAAP at thIt time. Th. Governor, however. _ that ....... ""' advised that th. OAM ilia)' be 
nvised COal/ow Incllllion ofwueaJiZcd pins. loucs """ile comp_tina 1lCl1aconle. WhIle il 
i. impoNftl for ..,und management to k...,.,l110 ..... 1aI val ... oflhc lUnd. thl. c-.. is 
wiaflod 1I)'1horepoltlnl rcquiNmOlllof AS 37.13.170. The Boord orT_ .... clecemtlMd, 
and I ~ODcur. Ibll .ince tho omOllnI of i ......... ayal .... l. tor distributloa i. fi....t by _ .1Id 
may not be altered by.1ho 8-.1, ilfslmperaliY'l for sound ....... SC"'cnI ofth. Fund:lito~~~.J 
lb. """IUIion orunn:aIiZlOd gal"" ond I ...... s when computinll distribullbi.laeome. 
GoY, Jar Hammond, reCllllinS Spontor SlImti,,*, for Senate Bill No. 
494,496 (MIrcb 9. 1982). 

... 
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!ncoaIe oftbe Pormaneat Fund u thai CODCCpt is ddined by pera11y accepced 
accoumIIIS principles. At any poirn in 111M, thell, Ibc assets of lite Fund are dMdecI 
between die GAAP eamiDp mavc _unt end the principal, 

VIL 'bllplce 01. Tramr., 011 Prilldpal 

Whm would aD invasion of prlnclpaI~? An invuion ofpriDdpal would 
occur if a pzoposed pay-out from the FWIIl exceeded 1he =rent baIanc;c vi die amiDga 
re.ervc: _Wll Put Pennanc:nl Fund dividend pay-oulS have not tcatcd dIls limitatlon 
bccausethey _ constrained by1he limitation ofsc:ction 37.13.140 aaaWt lacIudiag 
unrealized saW and losses in income:. In o1hcr words. the: Pem_tent FImd had • 
CIIIblon of telaincd eanUngs (consisting ofunrcaJizcd gains and losses) that, ht ID~ -
ac:c:otmting _. plOtcc:tcd it aplnst c:omlJIg close to an invasion of priecIpeL' A1t« 
adoption of GABB 31, an invasion of principe! W01IId oec:ur if the UllOUDt tJwdf4,ed or 
paid out of !he earnings rcsc:rvc: eec:ount cxccedc:d the balance In the account, ...tUc:h 
balance iIOW includc:a both realized and umcaIi:zed Sain.s and 10Sfe& due to the opention 
ofGASB31. 7 

We have been adviSed, and we have ""lIIDcd for purposes of our OpbdOD.1bat 
the past P*lice of !he IqislalUJe. the State.1he APFC, and its accoum.w IItIIl 0IItIi0k 
auditon -Iinc:c: the inc:c:ption oflho P1DICI- has been to treat principal .. a baI_ of 

, the: ~atcd sum equal to the vaI..c of1hc total ~ c:on1rlbuted 10 the FUnd by 
eonmtutioD&! dediCatIon, Alaslca COIisi art. IX, IS, stolulDr)' dedIcation, AS 37.13.010, 
37.13.145;.- AS 37.13.020, and legi.slativuppropriation. We have abo been advbed, 
and we have ISSWftcd for purposes oflhi5 opinion. that principal ;s not specifIaIIly 
llllribuled to any particular asset in lite Fund, but b mainlaiDcd as I bsla_ amount in 
the PWlCI u a whole. Accordingly. under lite present 8COOumiDg medIodoIogy. die 

• AnotIm'prut=tion i. f ... ad in section 31.13.14S(b), .... leII prootidcI thai oaI,. SO'K or 
the ina>mc awllable for dlstrlbulion is InII1tfemd to \hi dividend fund. 

7 A lotPCIII question 00:';'111. Whal if", ... 1 oflh. bolance of the -"'sa __ -..t 
....... ,-Id oul'and lorne tim. '- the stock ",..ul sufli:rcd • ",.jor co .. =110,,'1 In Gat 
hypoChellcal.ituatloa. the value of tho ...",lnst I'CS'CM> _DtIIIt weald tum nepti~ Would 
that .tsatlve "'Ianco, bo omet "SalDrt the prlnelpol balance anellf 10. _lei !hat COGItkuIIt u\ 

inwslon of principal? The an_Is neplive. An In_ion of principal would occur ...... the 
""",,oneal p,"", had ate_pled octlon to payout more 1han the ""lance: oftbo _Iop_. 
_at. It _kf not ~ur ... h .... after! ~ the balance orthat fuad tumed nepdw. 'The 
criticsl difl'e.c" ... i. between an cction oftloc 1nisleos and tit. natural flUCNation of the 
in ._tCI1l_kels. Oot. is an .alon over which the uusrccs ha .. o:ontrol: the marioot 
fl-.ation ie ftOL 
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_aIir.cd gains or 100000s attributable to thO!lC securities into actual Rali=! gliM 
crcdhecl to ~ eamiDp R$""" account that could th= be tronsfcned to the 
CoustitutIorJBi Budget R.esen'e FlUId. The: difficulty with this approach is 1bat 1eI1iq 
securitla on the open market generates additional elqleIISCS In the f'omI oCbroIraqe 
rommlS$ioDI and other transaction COJII. Jftbc securities could be InIuSfcmIcI ill kiIId" 
their fair market value, the FWld would be spated the expenses assoc:ialed wi1b rile Ales, 
and hcDoa more FUDd assClS would be preserved. The dlffiouhy is that it is II\Jt clcar illal 
the ~!II_" held in the eamings ICICJ\'O UCOUIII UIIder aection 37. 1 3.14S{a) properly 
iacllllles the WllaliiZled Silins III1d lones not included in "Del income" under aection 
37.13.140. 

S-\I8e the IIIIlblguily has been crated by section 37.13.140, it may be 
remedied the suac way - by _nding the slaMe 10 c:onfonn 10 ~ly accepI8d 
accoUDtiq priDciples to provide that income held In the ~ reserve 8CCOUDI1haI1 
incllldc botlucaJizi:d cui UDn!8II=d gain. and 10 ...... • ~comc, the omouats in the 
C8flIings ~ aa:ount an: subject to disposition as din:acd by statute: without 
invading principal. Any proposed Iq!.lation should further direct thai the principal 
shall be malAtained lnY/olate. 

~ 'i~ amend,,1j). deocribc:d above, thea a _fcJ ~S4 bUIloa of __ 
sccuribCl m Pc:nnanent FWld 10 the Constituli01lll Budlld ae-vc Fund CIIIl 
occur without dther affecting the dividend or rcq..m..g the ....Iization of the pin 
associated with the particular securitles tblll ue uansfClJ'Cll. Ou: coacluoiOll II preraiMd 
~ not 0DIy the amendment of the statute 811 dcacribed above but I ad,"" tIIiit 
we hm recelYid from tile Pennanent~IIIUI'S accountants C"KPMG'') thst 1hI1 tnuIICer 
WOUld be a OIIC time 1I0o-stanC!iid; oonOiiiCWriilg event, which WUUId be traiied 1lY the 
lOCOuntanlI as & rcaidual eqwt)'transfer and pennbsiblc under .encrelly ace_peed 
accounting principles lIS such, The ~nsequenQe or this ttanmr would be 1IIat the 
camUip IC&Cn'C account. assuming that It had more than S4 billion oftalimd IIIIIl 
IlllMitad pin! and losses, as _II as IIIIII:r income. would be reduced by S4 bUlioa u 
would the IISSds ofthc FWld. We an! advised by KPMO that the panlculllrlllU'C&llzod 
gain that, lIIe theoretical sense, could be Identified 10 the ttansfmed MCUrtdes 'MIIIId 
not be tUlUied, ...., thus would have no Immediate impact on the dividead calc:u1ld1oa. 
Any Impact on t'unsJ1: diYidend. would be the rc:sult of Ihc reduced amouat of 
in ... eslmentB In the Fund, as _II .. arry limi .. tion 011 tulU:c pa~ imposed by the 

• To· maintain the Icgislalln's in_ that !he divideftd shell be based OD • _UIIII 01 
dlJlribulllble In ....... that e,..ludet UnRalizecl Cain. and losses, a companion ............. to 
Sect/oa 17,14.140 should clarl~ Ihu the .. Icul.llon of net income under !hili sctlOll I. aoIely 
for die IIUfIIOfC or calculating tho dlvidellcf. 
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decreased level of mcome m the earnings reserve 8W>unt. The Collftilutioul BwIFt 
R.serve P\IQd would receive those securitie. at !he fair market "a1uc: oe the: elate at 
11IIII5fer. 

IX. u.tt-d Fidaeta", DutIN Aaalyzed 

III canying out the Ploposed tr8llSfer,1ht: Board will be subject 10 the_ 
dulles of prtldeDcc and care 1hat apply whcaewr il acleds securitles to KIlend 
n:iDvcsts; although the magnitude at the proposed _tian will impose: greeter 
JeSlrictioas on its flexibility than would be Unposed by the ordlaary l\uDOYIIt' of. 
smaller paoeI\I8IIe of secuTitica within the portfolio. The duty \0 incur oaly reasoaabW 
expennt would appear to be well served by the proposed In-kincl _fer, u-t odIer 
con1llcdq COIISideraUOIlS. The limited duty at impartiality and the duty to JINHI"I' 
principal ere not Impaltcd provided that the Board's IlCts arc diMCtcd by the IlIIisIadon 
requirlQa ~ U'8J\!Ifer. 

A.'. PradIDce in IDYWd .. 

'The Board has adoPted policies that pay carefU1 attentiem \0 8nd compI)' with the 
oCO!KCpIt of di-miClllion, II86Ct a1Jocatloa; and ''(vial rcIIIm" - the latter defiDld .. 
"tile reallad income plUll the net change In UIII'CaIized gains UId losses. RtaIIzeci 
income Indudc:o interest, divideDds,lU! estaIe cash t1l1W and tcallad c;aptcal galas.­
Aluka PCIIIWICIIt FUIId Corporatioa, I WI AllnuaJ Report, p. 3 note. The ptoposal ~ 
pay atIeCIuoa to total return, bal !duces equity allocation and th_1ixe dlvemlficaliOD 
UDtiI (ebuiltby WI"", t'CCCipu and ill"CBlments. However. this is a funaiOD of the 6et 
that the usueaIlzed eains and losses that arc: being tramofmed an: due. in Yay III/'IlC part, 
to appreciation in equities. The chance in _I aUOQrion Is 1hcIef0re a f\JDcdOD of --'" 
~ the ~ized gains and Il>SSe$to bC1Jansfmed occur, not the CONCq_ ofa 
ddlbelale Investment choice by the Board. 

. The Board will need (0 cxen:ise can: when seleetiDg the stocks to be ~ 
\0 make sin tha1 It hu ewlll&leCl the Impact of Its divesti!lac pLIIP"" bvch Oft the 
~ rislt of Its portfolio. and on the Investment policies that it bas cbosea In 
~ ... iu eumt\tequities portfOlio. 

We undaatand that one methodolollY under considaation 11& an a1tem8l!'I'e ID 
sel«tin, eaeta for lT8IISt'er would be to l",pI_ent the ptOpoeed t!'UISfer by lNaar... lin, 
ID the COIIItltutlonal Budget Resavc Fund a ~tage acroee-the-boaId...uca" ofthc 
PcmIIZIW Fuud', wets, tCJmS81ltiJII $4 billion in value. Tho ComIltutIonal B1Idcet 
Rosave PIiiId would hcco",c a unit holder in the combined fiwb' U,¥ClliIlellt poo1. 
almilar to the u,teralll held by the A1uJca Mc:t1IaI Health TNSl, tho Alulca Seleaoe aad 
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Technology FoUDdarlon. and the lntematlonal Trade and BusiJIen End~ Sa 
[)iacuQion Part lX.D. belOw. ThIs proposal would not disturb the asset aUocatiGD ar 
dlvcrslfleadon of the In'VestI'I\ent pool. DOt would it impOiC urmec:essaJY COllI. 

8. Duty to Mlniaalr.e Eapcalll 

A tIUstee must "iDcur only ClOS1I1halan: reasonable in 8I1UIIIIII ami appropriate CO 
the iDvcltmcm ftipons1billty ot'thc 1IUSIee3bip." Rutlltemerlt (TIdrd) flf~ 
§227(c)(3) (1992)(Prudcnt investor rule). One of the cl_ advan1ageo of _II,...: ~ 
approach to cq1Iity in_ems is that SIlICic tumover is very low. 1IMreby mhlimldag 
tho losses 1hat would 01hetwise OCI:UT in the form of commissicms paid to' brob:n to 
execute Iddea. The need 10 sell stOW in order to aenc181e ~ proceeds til a ... fe1 
doca:aseelhis adVanlasc to the indcxlag investment 'lraICiY, Howeva'. the propollld 
directlon or In In-kind transfer is clearly complltJ"oJc with the duly to minim;.,. co-. 
~""IC it should substantially reduce the transaction costs 1hat would oiherwlsc anend 
the "1I1na of a sillllilicanl pmportIon of the FUQd'. cqwty portfolio. 

C. 'ida';_..,. Duly of Layalty - to die Stille 

!be RU1Dlcment (SeCtnld) ofTi'll'''' §2. emt. b (1957) Sl81e&: ''b. FI~ 
relDtlon. A penon in a fiduciary relutlon to 8lI0ther is WIder • duty to act for dae beacfil 
ofdle other lIS to matters within the scope of the ... Ia!IOII." Here, the Boud'. duty Is 
owed, I\IIt to specifle beoefieiariC5, but to the Slate for wbic.h it ftI8IIII&e5 dae P_t 
FUDdin acccndance with the stalU!el. • 

Here. the lerms of the Col1ltlMlolI specifically reserve the cli5p)SidOll or ... , 
income" to clitce:llOD by tile SWc "by law." Alaska Const. art. IX. IS. n.e 1'CIIlOVIII of 
$4 bilJiQllm WlIIISSCts eannOlbclp but rcduec tho amount to be available m the future 
fot clivid~ because the lesser IIIIIOunts to be iDvcsted will • .tl other fbiill' beIai 
equal. result in lower ebaolutc 1m01IntS ofinc:ome rceli2ed on those iIl~-.cIl!ll even if 
the ewrcnt rate of rctUm is ma\ldaiJled. However. the dillies of 1his Board do DOt CXI8Ild 
10 distribution of income except as dftcled by law. AccordiDgly, no duty ot loyaIt)' 
within the tcOpc 01 the discretiOn gi'lCn to the ... trustees is Implicated by the __ 
itKlf. 

n. IlIYcstmeats M.n.~ Oa Behalf of Other Eeddel 

SepanIlcly, there IIllIY be imputiJliry iasucs vi .... -vls the other II8te fimcl.1bat 
illYeSt tbrouah !he PCl1II8Ilen1 Fund 1hat wiD nccd to be hIIIdlc:dto lII&ke ....,tbM 
whatever IIItcrests tmy may have are kept whole. By SbIMe, the Ahaka M8IItaI Hca\1h 
Trust (AS 37.13JOO. 37.14.001- 37.14.099). thc Alaska SciCIICCand Tec1moloi1 
FounclationEndoWlllCUI (AS 37.17.010 - 37.17.110).andthe International Trade and. 

• 
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Business Endowment (AS 37. 17.440)(collectively refmed 10 hereafter as "oIIlerfimda") 
are Invested by 1he APFC Ulldor the __ iIlvestuIcnt authority ... thlP~ Fund Is 
mAlI8pI!. Aluka Permanenll'und CDIJIOl8IUIIl, 1998 Amwa11lepott. .. AIasb', 
FlmIre." P. 39 ("1991 AImual Report,,). 

Tbe assets of 1M other fUnds are commIDsled wi1h !be asMU of Iboo PehIIIMId 
Fund far hiVestmcnt purposes. Eamines are separately alIOC11ted to 1hc olber ftmds QJI 

1hc basi, of wdt end fractional shares, which have undivided bencficiallmaatJ in dae 
commiaaled .. 1CI5 equal to the proportion that.uch sharu bar to 1he total anita 
ouUIIIIdlrta. Unit sham are credited to the: other 1IInds on the bul. of 8IIUIIIIda 
c:ontributed to 1hc Investment pool. The following represents the other tImds' !hales oC 
1he ~led assetS: 

AlMICa Sd_ aDd Tcc:bno)o8)' 
~Fund 

Alaska MeAtal Health Tf1181 
FlUId " 

Intcnllfionli Trade cd Business 
Endo.iMDt FlUId 

TOTAL OF 0lHI!R. 
MANAGED FUNDS 

613011998 

S 129.092,000 S 128,565,000 

299,356,000 

~.710.000 

S 434,158,000 $ 396,111,000 

1t iii appuent ftom a review of the IC5pcCti~ enabliq statute. tbat tile API'C 
Board, actina emly III investmCllt manager oC each oftbc ~ve fImds ..... oaly 
limited fiduciary responsibilities. For example. the cash prineipal oCtile Menial Hal1h 
Trust Fund shall be retained pcrpctl.ltlly In the tbnd for irMatJltent by 1he APPC WIlIer 
tile prudont Investorrulc. AS 37.14.033, 37.14.03S. AS 37.13.300. Nd iIIc:ome oftlte 
fUnd sbalI be tnonsfclftd 10 the mental health trust soUl ..... cat income """UBI aI the cad 
of each fllC&l year and may be I1Iili=d only "by \he Alaska Meatal Hcelth Trust 
Authority for purpClles listed inAS 37.14.041". AS 37.13.035. 

Slmllar1y. the: Scienee ad Technololl)' FOIIItdation Endowlllean ahall be blld_ 
invelled by the APPC subject to the prudent investor rule, but oct incoma Mall be 
dlslributed by &nIDls undcrTitle 37. Chapter 17 ralhcr tban by the APPC. AS 
37.17.020(b). The IntemaliollaJ 1ndc andBwoiness Endowmenlalsowaa aw.11Med 
witbiD, IIId Is IIdminilItered by, the Alaska Sciellce and Tecbno1ol1)' FoundatioD. AS 
37.17.440(a). 37.17.010(b)(3), although it i. irNested by the APFC !IIIbject 101hc 
prtIderIt invCetDr rule. AS 37.17.44O(b). 
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Thill, the re5poDSibilities fin.operetiODal employment oftbe fImds ad 
dislributlon to 1hc beneficiaries rest with \he InISIee$ and direc:ton of the ~ 
CDtitica, 1114 .uch fiduciary ~spolISI'blHtlCII.lIXlst for the APFC Boad _Iimitoed w 
Ibotoe existIDa "within 1bc scope oftbe [i1l\>C$UDClltl lelllllolllbip." R~ ~ 
o/T'ttau.1 ~ comment b'<19S9). 

S~ dle1ilnds arc pcnnissibly commil1g1cd with the other ~ oftbe Pund for 
Investmcat purposea. the Board will adeq_ly dischlllllc its fidueWy respoaalbI1Ity 
willi respect to time Nods by continuing to follow the prudcat imestor rule (AS 
31.13.120). by mainlBiDlng impartial ttcatme:ntas to each of1he separatdlllldstbrouab 
the undivided beneficial interests or each of the fimds in the fashiOD deacribed al!oYe, 
and by segteplinll i=>me of other t\IruIs as required by particular proYisioa! ot'1he 
pulicubr statute; re1atIng to each timd. The Mental Health Trust enabllag act: requires 
!hat "The IICIlnCOlne of tht fund ,ball be dctmnined by the Alaska Pc ......... Pund 
CorponItion In \he saJIlC manner the cozpora!lon dctBrmines the net income of the 
Alaska pel'lll8Jlellt f'Iuu1 under AS 37.13.140." AS 37.14.031 (c;). 1U1C11hen thal "lid 
income of 1hc fimd abaIl be uansferred by the corporation to the mcnUII health trIIIt 
settlc:ment bIcome account al thund of each flacal year." AS 37.14.035(11). stmIlaty. 
tho "net iN:Ome from the [Alaska Saence and Tecbnoloay Poundatioft] endOWlllCllt 
,""'I be cliJtributcd urulcr AS 37.17.010 - 37.17.110 and 31.17.225 .... 1 .... Ulldenbc 
control of that endowment'. Board of Directors to make JPIlII5 or other dillribullcma of 
endowment llII:OIne. and "not [as] net income available for cIistn'blniOft IUJdcr AS 
37.13.140." AS 37.17.02O(b) Therefore.lnasmucb as tIac IpIICIal fimde requlJe the 
APFC Board to account separately for the net Income of eecb fund. the BOIII'd must do 
110 in such e wa)' 8lI not to i.r the income due the subsidiary iUnd bec-use of_ 
Board's ,ubstantial transfcrto the Ccmstltutloaal Budge! Reserve Fund. 

In SIIIIU\Wy on this point. apart 1iom in\'l:StlDi accotdlnito the prudent u-.tor 
rule (Imposed by statute on all ..-under Its management). and accollllliaa for 
principal and IftCOme UIIdar the tams of the p.nIcuJar I\IltIItes whose fimda 111"8 beIq 
ecIznlDisterocl by It, the APFC Board has no other duties under the cin:~ of !!Ie 
propooed IqUlation. The propooed Iqisll1lon should have DC tpeclaI eft"ec:t oa 
c;omminsled fUnd, dilT=nl fiom il$ effee! on the olber assets held by the Baud sbace' 
III effm ..ru be clHtributed proportiona&ely amODg each and all of the fimds It holdo for 
InvCltmanl •. 
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MBMORANDUM 

TO: Klilhy Pol1Criield 

FROM: Robeft°LocfBer 
UncIa Amsbarp 
MlchMI TO\llll8lloff 
Joeepho 'Wyatt 

DATE: March2.1999 

cc: PeterB~ 
James Baldwin 

FILE: 14507/85 

RE: ° SummIJy ofFeb. 24. 1999 DillCussion Reaardioll A~UDtins for Fund T_ferI 

This I. to S\immIri2c the dlleUNion on Februaty 24, 1999 between KaIhy Porterfield, 
Peler Buslue,]1II1ICS Baldwin. .!tobor! LoeftIer, Joe Wyatt, Michael Toumanoff. and LInda 
AllI5bargc:: rcaarmliithe proposed recommendations as 10 the propc:: accountin, for. fluid 
lI1Ir\..fer. The fadS we diJcussed involved the possible one-timc transfer ofS4 billicm In cash or 
securitici /iom the Alaska Permallent Fund to the Constitutional Budp RaetVC Fund. 'We 
asked KaIh)' to diJcuss the oecountlns treatment fOT such a tranafcr. Kathy _ponded that her 
answer WIIS prCsiUsed on the ~t that both are Slate funds. and the proposed IAIlBfcr Is • ono-time 
IrUnsfer. She dlseusscd tWO options Ylith recard to transfen in general. 

One. which was not discussed at I=gtb, was 10 ~t1CC1 the transfer in the Ineomo 
statements. whidJ would have l1li immedillk: aDd 1I1bstantia1 impact 011 the dMdeIId • 

The second approach, which _ understood 10 be the appropriate accounlint I,ealuit:lll, 
was 10 reflect 1be transfer as an adjUllmenlto tela.ined earninl:s. h~ the eamlnBJ reacrv. 
account, wbiLilwould 001 han an immcdl&le impacl on the dividend. We undetlltand 1bat the 
accounting literature "'O\lld pennit the socond approach, described as a "residueJ equity aansfer" 
if il is a one-tImo transfer between two slate funds, so long as It is legal to do so. 

With taped to the legal quesUolI. Kethy identified one statutory barrier to thIllecond 
trea1IIIeIIt. AS 37.13.14S(&) establi.hes the earnings ~ accoUllt,lIIId states that "IDcorne 
(TOm tIie 1Imd ~I be tlcpoIllctl by \he COfllOlatioD into the II:counlllS soon .. It I, I't!~." 
This pro~.ion UteJalIy appeuI to limit the earnings rcsavc account to realized coish i-nnc. In 
other words, as • matter of law, the unrealized lains are nOI in the eamines reacrvo account. 

We asked Kalby to consider the following hypothetical, Fim, assume that AS 31.13.145 
is amended to PfOvido thal1be camlnga reserve account is calculated ill acconIaDce with 
generally accq,tcd accouAtlng principles. Theil IISsume that, on a one-time "-Is, $'I biUlon in 
sccuritie are transfcncd &om lhe Pennaaent Fum:! to anolher state fund. AQuIllC that the 
tnnsfermj securities have S I billlcm in unrea.Ib::od aai!ls associated wi1b them. AAumo that, 
prior to the 1JIU\Ifer, the earnings resene account is S' billion. Kathy agI'CCd that the .sees of 
the fund ¥would be reduced by $'I billion, and the eamill85 te.'erYe aceount ¥would be reduced by 
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the amount 0($4 billion (Ieavilli $1 billion in the account). The CBRF would take the 
_uri1it!!l al1heIr lI\Irltei value. 

In KPMO's view. under the second approach, the tran~fer of S4 billion ill..,.,. "¥ith lUI 

wociated $ I billion in unrealized pln usocieted with the ISSeIs would not result in ezry . 
realization of gain, and thus would have no immediate impact 011 the diVIdend calculalioD. Any 
impact on fUt1Irc dividendi would be the result of the reduced amouat of inVCSUllents ill !he 
runcl, AS _11 u any limiration on fUture pay-outa imposed by the decs:eued level ofiJleome in 
the camillgl m.;rvc _t. . 

We oxplored how !his reduction in the camings reserve acCOUllt would foUow through for 
statulOl')' purposes In calculatiag a dividend in mbscquent yean. (Our concern wu how. under 
lhe &I8lIIlDry ac;Coumins mclbod, 10 enSUIC that the component of the transfemd euniqa saerve 
that repRsented uansfcmd unrealized gains would not be double counted in detl:mllntna 
rca1ized gains In 1ater years for p"'JIO"& of the llalulory di vidcnd calclllation.) teethy as-d 
thai if,ln the subsequent year, the fund had $3 billion in realized income, and the calo:uIatcd 
Income avalleble for dlllttibution cxeccdad the earnings reserve account, the MIOIIId of !he 
dividend still CO!IId not a;ceed S 1 bUlloa., or the II1II0l1li1 in the eaminp reserve accouat, ber'nS" 
10 pay out _ would be to invade principal. In other wonls. S2 billion orthal ,,_', reelb.ed • 
income would ne_helClS be IUlavailable fer a dividend distribution In the cunmt year. . 

Kethy 8IUi Peler clarified that the eaminaa rese~ accounl for statutory puqIOHS i. 1101, 
h), definition, the same 85 the camilli! reaetVe account for accounting purpoacs under cummt . 
GAA P. The accoUI1Mg C1Imillgs reserve account represenlS only residual equity, not Income. 

We asked Kathy Porterfield IIIId Peler Buahro to review a draft ofthls memonmlum, 
daled February 24. 1999, and to let us know Whethcrthis summary accurately renects Iho 
deecripdon theyprovidcd to us. 

Kathy Porterfleld bas t<!viewe<i this memorandum. made revl!io~, and bas c:onfinMd in 
a telephone ~versatlon with James Baldwin and Linda Arnsbargcr on Man:h 2, 1999 that this 
rcviseclllll\UllU)' ace\lJ1ltely reflects the descriptlon she pro~clcd to .... 

2 
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2. 

nSCALPLANAMEND~ 

The governor has introduced a bill proposing to transfer $4 billion from the 
earnings reserve account of tho Ala.~ka Pcnnanent FUl1d to capitalig the 
Constitutional Budget RcseTve Fund. 

A propc=l bas been under consideration to make !he transfer in a way that will 
avoid the ncccs.~ity of selling a large amount in securities to nUse the money. 

11Jcse sales will cost the permanent fund a substantial amount in tr.msaction fees 
(estimated in e~ccss of $20 million) oWed to brolcers and other securities dcalCIS. 

3. The plan. involves either the transfer to Tbe CBRF of in-kind securities WOI1h $4 
billion. or an undivided inrucst in lIIe permanent fund worth $4 billion. Counsel 
to the A1asIca Pennat\CIIT Fund COfl'Oration was engaged to provide independent 
legal advice conccming implementation of this in-ltind transfer plan. 

4. Legal counsel detennined that a one-time. in-kind tr.msfcr could be validly 
implemented if certain statutory amendments were made by the legislature to 

s. 

make it clear that income of the ]lCIlIWICtIt fund is determined exclusively by .. -' 
generally accepted accounting principles. 

By establishing these prim:iples in ~"tatute. there would be no legal qUe5tions 
concerning whether the appreaaled value of securities owned by the pcIDI2Dent 
fund can be made available for distribution by the board of trustees as iacome . 

6. Jfthcsc amendments ~ enacted, legal counscl advises that a transfer of 
uarcalizcd earnings of the permanent fund will not 

constitute an appropriation from the principal of the pctmanCnt fuod: and 

that such a transfer will not violate a fiduciary duty owed by the boanI of 
trustees of the Alaska Pcnnanenl Fund. . 

7. The legal opinion also relies on the advice of auditors of the Alaska Pennancnt 
Fund that sueh a onc-time transfer of $4 billion in pcnn8l1ent fund income would 
not cause an increase in the permanent fund dividend payable in the ~ of the 
transfer . 
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• Section _. AS 37.13.140 is amended to read: 

~~t ~s</dJlnV ~e.u~ 
, C:tl3) 

Sec. 37.14.140. Iru:ome. Net income of the fund includes income of the earnings 

reserve ~t established under AS 37.13.145. For the purpose of caJculatine the 

income available for distribution. net [NET] income of the fund sball be computed 

annually as of the last day of the fiscal yenr in accordance with generallyacccptCd 8IXOIDIting 

principles. =Iuding any ~ gains or losse. •. Income available for distribution equals 

21 percenl.oftbe net income ofthc fund for tbe last five rlSCal years. including the fiscal year 

just ende!l. but may oot exceed [NET lNCOME OF THE FUND FOR THE FISCAL YEAR 

JUST ENDED PLUS] the balance in the earnings reserve account described in 

AS 37.13.145 . 

.. Sec. _. AS ~7.13.l45(a) is-ameodcd to read: 

(a) The earnings reserve account is CSlabli<hcd as " ""paratc 8CCOUDt in the fund. The 

balance of the eamlnrs reservt account shall be determined aqordlog to lenerally 

accepted 8cCountmK princlples. [INCOME FROM THE FUND SHALL BE DEPOSmD 

BY TIm CORPORATION INTO THE ACCOUNT AS SOON AS IT IS RECEIVED.] 

Money in the account shall be invested in investments authorized under AS 37.13.120. 
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Should Permanent Fund managers stick to philosophy? 

GREGG ERICKSON 
COMMENT 

(11/29/0822:56:03) 

In late August, Sarah Palin flew off on her nine-week campaign for the nation's 
second-highest office. During those nine weeks the Alaska Permanent Fund lost $8 
billion, including more than $1 billion from the supposedly untouchable principal. 

Palin's absence played no role in the fund's meltdown. The fund's managers lost the 
state's money because of the world financial collapse. But Palin's preoccupations -­
with gas pipeline issues, Troopergate and the national campaign -- may be 
implicated in the paralysis that has gripped managers in responding to the fund's 
hemorrhaging value. 

The decline in fund investments has not occurred across the board. Stocks and real 
estate have declined most dramatically, while bonds have done relatively well. As a 
result, percentages of assets in several of the fund's nine asset categories have 
drifted far from the board's allocation targets. So far, managers have taken no steps 
to bring them back to where they belong. Domestic bond holdings, for instance, 
account for 27 percent of fund assets, way above the 19 percent target and well 
beyond the permissible percentage variation the board established in a July 
resolution. Real estate holdings are also outside the limits, though in the opposite 
direction. 

Maintaining allocation discipline is the Holy Grail that has guided managers at the 
fund since the theory was first adopted there in 1983. Innovative then, the notion 
that diversified asset allocation is the key to successful investing is now a core tenet 
of investment theory as taught in finance and investment courses at graduate 
schools around the world. 

Why have Permanent Fund managers abandoned this long-held discipline? 

Author and investment manager Peter Lynch writes that when it comes to investing, 
"The key organ in the body is the stomach, not the brain." The way to maintain the 
allocation percentages is to sell assets that have done well and use the proceeds to 
buy more of the assets that have done poorly. Following through on that discipline in 
today's market requires the courage of one's convictions. 

That kind of courage appears to be in short supply at Permanent Fund headquarters. 
Fund managers have the responsibility to maintain that discipline; they don't need to 
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wait for the board of trustees' blessing. In an interview last month with reporters for 
the Alaska Budget Report (see the newsletter's Oct. 31 issue), Michael Burns, the 
fund's executive director, was asked repeatedly why the oft-touted discipline appears 
to have been abandoned. 

"We're working through it," was his most·direct response. 

Permanent Fund managers also worry about the political implications of continuing to 
draw money from the fund to cover its expenses when doing so eats into the 
constitutionally protected principal. The principal is the sum of the state's 
contributions to the Permanent Fund since its inception, whether from oil royalties, 
special state appropriations or inflation-proofing. As the chart shows, on Nov. 18 the 
fund's market value was $1.6 billion less than the principal, putting the fund "under 
water." Money drawn to pay Burns' monthly $21,416 salary or any other outlay 
submerges it even deeper. 

If the fund is under water in June when it's time to transfer more than a billion 
dollars to the Department of Revenue for Permanent Fund dividends, someone could 
ask the courts to block the payments on grounds they would invade the principal. 

Former Attorney General Gregg Renkes, in a 2003 legal opinion, wrote that the 
problem can be eliminated by adopting a new legal definition of "principal," but 
Burns is uncertain where Palin -- who styles herself as a fund protector -- might 
come down on that. On Oct. 23 he wrote an offiCial memo to Palin's budget chief, 
Karen Rehfeld, requesting the administration's views. 

So far, we see little indication that Palin or her top officials have paid much attention. 
In an interview late last month, Rehfeld, noting the implications for next year's 
Permanent Fund diVidend, said Burns shouldn't expect a substantive response to 
come quickly. 

"We have to look at that question, we have to look at inflation-proofing, all of those 
pieces. We're researching it now," Rehfeld said. 

Patrick Galvin, Palin's revenue commissioner and one of her two representatives on 
the Permanent Fund's six-person board of trustees, was unaware of Burns' memo to 
Reh-feld until I asked him about it a week after it was sent. 

The trustees have a meeting scheduled Tuesday and Wednesday in Anchorage. 
That's their chance to ask Burns whether managers have the courage to stick to their 
allocation diScipline, and how he proposes to deal with a potential dividend 
challenge. Let's hope the trustees do ask those questions. And let's hope they get 
coherent answers. 

Juneau economic consultant Gregg Erickson is editor-at-Iarge of the Alaska Budget 
Report. E-mail.gerickso@alaska.com. 



268 

MEMORANDUM 

To: Michael Burns 
Executive Director 

From: 

Alaska Permanent Fund Corporation 

Kzt:~~~ 
Director 
Office of Management and Budget 

STATE OF ALASKA 
Office of the Governor 

Office of Management and Budget 
PO Box 110020 

Juneau AK 99811-0020 
(907) 465-4660, fax 465-3008 

Date: November 5, 2008 

Subject: APFC Operating Budget in 
Declining Financial 
Markets 

On October 23, 2008, you requested feedback on a potential issue 
regarding the source of funds for the Alaska Permanent Fund Corporation's 
annual operating budget during times of extreme market volatility with 
downward trends. 

As you outlined in your memorandum, state statute section 37.13.150 
clearly identifies the source of corporation's operating budget as "The revenue 
generated by the fund's investments." A consultation with the Department of 
Law regarding the corporation's current circumstance affirms APFC's 
interpretation that the operating budget should be paid from positive cash flow 
in order to meet the FY09 appropriated budget. 

cc: Mike Nizich, Chief of Staff 
Julie Hamilton, APFC Director of Finance 
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Alaska Constitution 

Section 9.15 - Alaska Permanent Fund. 

At least twenty-five percent of all mineral lease rentals, royalties, royalty sale proceeds, 
federal mineral revenue sharing payments and bonuses received by the State shall be 
placed in a permanent fund, the principal of which shall be used only for those income­
producing investments specifically designated by law as eligible for permanent fund 
investments. All income from the permanent fund shall be deposited in the general fund 
unless otherwise provided by law. 

Alaska Statute 

Sec. 37.13.020. Findings. 

The people of the state, by constitutional amendment, have required the placement of at 
least 25 percent of all mineral lease rentals, royalties, royalty sale proceeds, and federal 
mineral revenue sharing payments and bonuses received by the state into a permanent 
fund. The legislature finds with respect to the fund that 

(1) the fund should provide a means of conserving a portion of the state's revenue 
from mineral resources to benefit all generations of Alaskans; 

(2) the fund's goal should be to maintain safety of principal while maximizing total 
return; 

(3) the fund should be used as a savings device managed to allow the maximum use 
of disposable income from the fund for purposes designated by law. 

Sec. 37.13.140. Income. 

Net income of the fund includes income of the earnings reserve account established under 
AS 37.13.145 . Net income of the fund shall be computed annually as of the last day of 
the fiscal year in accordance with generally accepted accounting principles, excluding 
any unrealized gains or losses. Income available for distribution equals 21 percent ofthe 
net income of the fund for the last five fiscal years, including the fiscal year just ended, 
but may not exceed net income of the fund for the fiscal year just ended plus the balance 
in the earnings reserve account described in AS 37.13.145. 

Distributed by Rep. Mike Hawker - Jan. 23, 2009 1 
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Sec. 37.13.145. Disposition of income. 

(a) The earnings reserve account is established as a separate account in the fund. 
Income from the fund shall be deposited by the corporation into the account as soon as it 
is received. Money in the account shall be invested in investments authorized under AS 
37.13.120. 

(b) At the end of each fiscal year, the corporation shall transfer from the earnings 
reserve account to the dividend fund established under AS 43.23.045 , 50 percent of the 
income available for distribution under AS 37.13.140. 

(c) After the transfer under (b) of this section, the corporation shall transfer from the 
earnings reserve account to the principal of the fund an amount sufficient to offset the 
effect of inflation on principal of the fund during that fiscal year. However, none of the 
amount transferred shall be applied to increase the value of that portion of the principal 
attributed to the settlement of State v. Amerada Hess, et aI., lJU-77-847 Civ. (Superior 
Court, First Judicial District) on July I, 2004. The corporation shall calculate the amount 
to transfer to the principal under this subsection by 

(I) computing the average of the monthly United States Consumer Price Index for 
all urban consumers for each of the two previous calendar years; 

(2) computing the percentage change between the first and second calendar year 
average; and 

(3) applying that rate to the value of the principal of the fund on the last day of the 
fiscal year just ended, including that portion of the principal attributed to the settlement 
of State v. Amerada Hess, et al., lJU-77-847 Civ. (Superior Court, First Judicial District). 

(d) Notwithstanding (b) of this section, income earned on money awarded in or 
received as a result of State v. Amerada Hess, et aI., lJU-77-847 Civ. (Superior Court, 
First Judicial District), including settlement, summary judgment, or adjustment to a 
royalty-in-kind contract that is tied to the outcome of this case, or interest earned on the 
money, or on the earnings of the money shall be treated in the same manner as other 
income of the Alaska permanent fund, except that it is not available for distribution to the 
dividend fund or for transfers to the principal under (c) of this section, and shall be 
annually deposited into the Alaska capital income fund (AS 37.05.565 ). 

Distributed by Rep. Mike Hawker - Jan. 23, 2009 2 
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AlASKA PERMANENT FUND 
Balance Sheets 

Unaudited November 30, June 30, 
(millions of dollars) 2008 2008 

Assets 
Cash and temporary investments $ 565.9 819.9 
Receivables, prepaid expenses and other assets 325.5 1,089.3 
Investments -

Marketable debt securities 8,173.3 9,706.4 
Preferred and common stock 12,860.7 19,936.0 
Real estate 3,225.3 3,514.1 
Alternative investments 2,942.5 3,088.0 
Alaska certificates of deposit 232.2 237.2 

Total investments 27,434.0 36,481.7 

TOTAL ASSETS $ 28,325.4 38,390.9 

Liabilities 
Accounts payable $ 178.2 998.9 
Securities sold short at market value 125.4 184.9 
Income distributable to the State of Alaska 0.0 1,326.2 

TOTAL LIABILITIES 303.6 2,510.0 

Fund Balances 
Reserved - principal: 

. Contributions and appropriations 29,553.9 29,148.9 
Unrealized appreciation (depreciation) on invested assets (5,675.4) 1,763.3 

Total reserved 23,878.5 30,912.2 

Unreserved: 

Realized earnings 4,143.3 4,968.7 

TOTAL FUND BALANCES 28,021.8 35,880.9 

TOTAL LIABILITIES AND FUND BALANCES $ 28,325.4 38,390.9 

271 



( 
, ' 

" 

AlASD PERMANENT FUND 
Statements of Revenues, Expenditures and Changes 

in Fund Balances 
Month ended Five months Fiscal year-end 

Unaudited November 30, ended November 30, actual June 30, 
(millions of dollars) 2008 2008 2008 

Revenues 

Interest $ 37.3 186.4 549.5 
Dividends 31.3 148.6 457.7 
Real estate and other income 0.4 78.2 195.1 

Total interest, dividends, real 
estate and other income 69.0 413.2 1,202.3 

Net increase (decrease) in the fair value of investments 
Marketable debt securities 86.3 (698.9) 228.5 
Preferred and common stock (1,035.0) (7,251.4) (2,631.2) 
Real estate (87.0) (331.3) (176.6) 
Alternative investments (145.6) (398.0) 97.7 
Forward exchange contracts and futures (3.1) 47.0 (95.1) 
Currency 0.3 (13.0) (4.2) 

Total net increase (decrease) in investments (1,184.1) (8,645.6) (2,580.9) 

TOTAL REVENUES (I,U5.1) (8,232.4) (1,378.6) 

Expenditures 
Operating expenditures (4.7) (29.1) (78.4) 
Other legislative appropriations 0.0 (2.6) (6.3) 

TOTAL EXPENDITURES (4.7) l31. 7) (84.7) 

EXCESS (DEFICIENCy) OF REVENUE 
OVER EXPENDITURES $ (1,119.8) (8,264.1) (1,463.3) 

Other Financing Sources (Uses) 
Transfers in 79.5 405.0 844.3 
Transfers out 0.0 0.0 (1,326.2) 

NET CHANGE IN FUND BALANCES (1,040.3) (7,859.1) (1,945.2) 

Fund Balances 
Beginning of period 29,062.1 35,880.9 37,826.1 

End of period $ 28,021.8 28,021.8 35,880.9 

Statutory Income Calculation 
Excess (Deficiency) of revenues over expenditures (1,119.8) (8,264.1) (1,463.3) 
Adjustments to bring net income to statutory net income: 

Unrealized (gain) loss 893.3 7,438.6 4,434.4 
Alaska Capital Income Fund realized earnings 0.0 0.0 (33.0 

STATUTORY NET INCOME (LOSS) $ (226.5) (825.5) 2,938.1 
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AlASKA PERMANENT FUND 
Receivables and Pavables 

Unaudited November 30, 
(millions of dollars) 2008 

Accounts Receivable 

Interest Receivable $ 90.2 
Dividends Receivable 40.1 
Pending Sales Fixed Income 6.4 
Pending Sales Equities 40.1 
Pending Sales Alternative Investments 0.0 
Foreign Exchange Contracts Receivable 28.3 
State Dedicated Revenues Receivable 116.8 
Pending Sales Real EstatelRElTs 3.6 
Prepaid and Other Receivables 0.0 

TOTAL RECEIVABLES $ 325.5 

Accounts Payable 

Accrued Operating Payables $ 16.1 
Pending Purchase Fixed Income 94.6 
Pending Purchase Equities 65.9 
Pending Purchase Real Estate/RElTs 1.6 
Foreign Exchange Contracts Payable 0.0 

TOTAL PAYABLES $ 178.2 
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Circle Meeting Chair: Hawker Stoltze 

MEMBER PRESENT ABSENT 

REP. FOSTER / 
REP. AUSTER MAN ! 
REP. KELLY / . 
REP. FAIRCLOUGH ! 
CO-CHAIR HAWKER ( 
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REP. SALMON I 
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