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SUBJECT: Constitutional issues (CSHB 305(RLS); 
W ork Order No. 25-LS1226VL)

TO: Representative Kevin M eyer 
Attn: M ike Pawlowski

FROM: Alpheus Bullard 
Legislative Counsel

You have requested a legal opinion as to the constitutionality o f  provisions in 
CSHB 305(RLS) (25-LS1226VL) that prohibit a legislator or legislative employee from 
"solicit[ing] or accep ting ] a contribution or a prom ise or pledge to m ake a contribution" 
when either house o f  the legislature is in regular or special session for (1) another 
candidate in an election for municipal, state, or federal office, or (2) to influence a state 
ballot proposition or question.

It is my opinion that these provisions do not significantly burden a legislator’s First 
Am endment rights and would most likely be interpreted by a court as constitutional. 
W hile restrictions on campaign contributions encounter constitutional problems 
associated with First Am endm ent protections o f  the rights o f  association and expression, 
the Supreme Court has recognized "the prevention o f  corruption and the appearance o f  
corruption" as a sufficiently important interest to justify  restrictions on campaign 
contributions. See Buckley v. V aleo. 424 U.S. 1, 26 (1976). Therefore, the relevant legal 
analysis is whether tiiese prohibitions are consistent with the state’s com pelling interest in 
preventing corruption and the appearance o f  corruption and do not "burden substantially 
more speech then is necessary to further the governm ent's legitim ate interests." State v. 
Alaska Civil Liberties Union. 978 P.2d 597, 619 (Alaska 1999), quoting California 
Prolife Council v. Scully. 989 F. Supp. 1282, 1296 (E. D. Cal. 1998), quoting Ward v. 
Rock Against Racism . 491 U. S. 7o 1, 799 (1989).

In State v. Alaska Civil Liberties Union, the Supreme Court o f  Alaska in applying the 
principles o f  Buckley v. Valeo held that "the [ ] test does not require exhaustive p roof o f  
corruption in this context, but merely, in the words o f  the Court, 'empirical support or at 
least sound reasoning' in favor o f  the m easures defended." Jd at 607, quoting Turner 
Broadcasting System. Inc. v. FCC. 5 12 U.S. 622, 666 ( 1994).

The analysis o f  the bill's prohibitions on the solicitation and acceptance o f  campaign 
contributions for other candidates and ballot propositions and questions is no different
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than that o f  the bill's prohibition against a legislator accepting or soliciting a contribution 
for the legislator's own campaign. Corruption, and the appearance o f  corruption, is 
arguably possible no m atter w hether a legislator solicits or accepts a contribution for the 
legislator's own cam paign, another candidate's campaign, or for the purpose o f 
influencing a ballot proposition or question. A  legislator who solicits or accepts a 
contribution for any o f  these purposes is equally likely to appear to be trading on the 
legislator's position and influence.

Because the bill's prohibitions are lim ited to the "acceptance and solicitation" o f  certain 
contributions during a legislative session, it is m y opinion that a court would hold that 
such prohibitions are constitutionally acceptable, since the prohibitions only minimally 
restrict a legislator's expressive and associational First Am endm ent freedoms for the 
compelling governm ental interest in preventing corruption and the appearance o f  
corruption.1

If 1 may be o f  further assistance, please do not hesitate to contact me.

TLAB:ljw 
08-117.1jw

' Please note that the bill's prohibitions against "acceptance and solicitation" o f  
contributions do not deny a legislator the right to m ake an individual contribution to 
another candidate or a contribution for the purpose o f  influencing a ballot proposition or 
question. Neither do the bill's prohibitions prevent a legislator from speaking on behalf 
o f  a candidate or issue.



R e p r e s e n t a t i v e  K e v i n  M e y e r

HOUSE DISTRICT 30

S p o n s o r  S t a t e m e n t  fo r  H o u s e  B ill 3 0 5

"An Act relating to campaign fund raising by a legislator, legislative employee, or 
candidate for election to the legislature during a regular or special legislative

session.”

In 1998, the Legislature changed AS 24 .60 .031(b) to allow a legislator to raise campaign 
funds during a legislative session as long as the funds were not for a legislative campaign. 
This enabled sitting m em bers to raise m oney for a gubernatorial, federal or municipal 
campaign. House Bill 305 reverses this change and prohibits any fundraising by a 
legislator during a legislative session.

If the goal o f  the Legislative Ethics Act (AS 24.60) is to set ethical guidelines for 
legislators, it seems inconsistent to allow fundraising during a session for some offices 
but not others. HB 305 will bring consistency to the Legislative Ethics A ct’s guidelines 
on fundraising and ensure that a legislative session rem ains a forum for policy debates 
rather than an opportunity to fundraise for future elected office.

1/16/2008
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F e b ru a ry  2 1 ,2 0 0 8  

R ep resen ta tiv e  K evin M eyer 

M ike Paw low ski

Sectional A nalysis fo r C S HB 305 (R LS) am
(Version No. 25 -  LS1226VL.A)

As a prelim inary matter, note that a sectional sum m ary o f  a bill should not be considered 
an authoritative interpretation o f  the bill and the bill itse lf is the best statement o f  its 
contents. If you would like an interpretation o f  the bill as it may apply to a particular set 
o f  circumstances, please advise.

Section 1. Amends AS 15.13.072(d), State Election Campaigns, to prohibit fundraising in 
the capital city or a location where the legislature is convened unless it is within 90 days 
o f  an election for legislative or m unicipal office.

Section 2. Amends AS 24.60.031(a), Legislative Ethics Act, to prohibit a legislative 
employee from fundraising for statewide, municipal or federal office during a legislative 
session unless it is within 90 days o f  the applicable election.

Section 3. Adds a new subsection to AS 24.60.031 that prohibits a legislator, during a 
legislative session, from fundraising for statewide, municipal, or federal office on behalf 
o f  them selves unless it is w ithin 90 days o f  the election, or from soliciting contributions 
for a political party, other candidate for state, federal or municipal office, or ballot 
proposition or question.

Section 4. Immediate Effective Date

DATE:

T O :

FR O M :

RE:

Email: RepresentativeJ<cviii_.Vlever@legis.stfltc.ak.us • Toll Free: (S66) 165-4945
Session: State Capitol. Juneau. Alaska 99801 1182 • Phone: (907) 465-4945 Fax: (907 ) 465-3476

Interim : 716 W. 4th Ave.. Anchorage. Alaska 99501-2133 • Phone: (907) 269-0199 Fax: (907) 269 0197

mailto:cviii_.Vlever@legis.stfltc.ak.us
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Section  1 of this bill am ends the campaign dislcosure law  to restrict any candidate for legislative office from soliciting or 

accepting cam paign contributions during a legislative session in any location in which the legislature is convened. This 

section o f law  is not enforceable by the Public O ffices Com m ission, under the ruling o f the A laska Suprem e Court in 

S ta te  v. A laska  Civil Liberties Union (AC LU ), No. 5108, 199 W L  21944 (Alaska April 16, 1999). S e e  Attorney Genera l’s 

Opin ion 661-99-0513. June 22, 1999. This bill will no! increase the operating costs for A P O C .
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R e p r e s e n t a t i v e  K e v i n  M e y e r

H O U S E  D IS T R IC T  30

MEMORANDUM

D A TE: January  28, 2008

T O : R epresentative M eyer

FR O M : M ike Paw iow ski

R E: C hanges to  H B  305 in  CS H B  305 (STA) [Version: 25-LS1226\K]

The amendments adopted to HB 305 made the following changes to the original bill:

C hanges:

Section 1: Deleted “candidate or individual” and inserted “legislator or legislative
employee” to conform  language to the existing practice o f not enforcing the 
prohibition on fundraising during session to non-incumbents.

Section 2: [New sec/ion 2\ Inserted new subsection (j) in AS 15.13.074 prohibiting a
legislator from soliciting or accepting a contribution during a legislative 
session to influence the outcome o f an election, extending the prohibition in
(d) to ballot initiatives.

Section 3: Previous section 2 was amended to remove “legislator” from the amended
subsections.

Section 4: Added a new secnon prohibiting a legislator from raising money for their
campaign during a legislative session unless within 90 days o f  the election in 
which they are a candidate, for another candidate in an election for 
municipal, state, or federal office and to influence a ballot initiative.

Section 5: Added an immediate effective date

Conforming amendments were made to the tide.

Email: Representative.Kevin.Mtvert5rlegis.state.ak.u5 ♦ Toll Free: ( 86b 1 165-4945
Sevjion: State Capitol. Juneau. .Alaska 998011182 • Phone: (907) 465-4945 Fat: (907) 465-3476

Interim : 716 W. 4th Ave., Anchorage. Alaska 99501 2133 • Phone: (907) 269-01°' Fax: (907 ) 269-0197
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M E M O R A N D U M

J a n u a ry  10, 2008 

R ep resen ta tive  Kevin M eyer 

M ike Paw low ski

S ectional A nalysis fo r HB 305
(Version No. 25 -  LS1226\E)

As a prelim inary matter, note that a sectional sum m ary o f  a hill should not be considered 
an authoritative interpretation o f  the bill and the bill itse lf is the best statement o f  its 
contents. If you would like an interpretation o f  the bill as it may apply to a particular set 
o f  circumstances, please advise.

Section 1. Amends AS 15.13.072(d), State Election Campaigns, to prohibit fundraising in 
the capital city or a location where the legislature is convened unless it is within 90 days 
o f  an election for legislative or municipal office.

Section 2. Am ends AS 24.60.031(a), Legislative Ethics Act, to prohibit a legislator or 
legislative em ployee from fundraising for statewide, municipal o r federal office during a 
legislative session unless it is within 90 days o f  the applicable election.

D A TE:

T O :

F R O M :

R E .

Frnail: Representative. Kevin.Mcyertft'legis.state.ak.us • To ll Free: (866 ) 465-4945
Session: State Capitol. Juneau. Alaska 99S01 1182 • Phone: (907) 465-4945 Fax: (907) 465-3476

Interim : 716 W. 4th Ave.. Anchorage. Alaska 99501-2133 • Phone: (907) 269-0199 Fax: (907) 269-0197
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Deliveries to: 129 6th St.. Rm. 329

M E M O R A N D U M January 25, 2008

S U B JE C T : Legislators who are candidates for federal office (HB 305)

T O : Representative Kevin Meyer 
Attn: Mike Pawloski

FR O M : Alpheus Bui lard 'f& F )
Legislative Counsel

In a memorandum to your office dated December 13, 2 0 0 7 ,1 had advised that AS 15.13 
could not be amended to include the regulation o f  the solicitation and acceptance o f 
contributions for federal office, but that AS 24.60.031 could be so amended.

When I drafted the bill (that became HB 305), it was my understanding that while a state 
law that sought to directly regulate candidates running for federal office would be 
preempted, that the state had a sufficient interest in shielding its legislative processes 
from corruption and the appearance o f corruption to allow the state to regulate the 
conduct o f its legislators and legislative employees who might be also incidentally 
running for federal office. My understanding was in error.

In Tepper v. Miller. 82 F.3d 989 (1996), the United States Court o f Appeals for the 
Eleventh Circuit affirmed an injunction against the enforcement o f  a Georgia law' that 
prohibited Georgia General Assembly members from accepting contributions for federal 
election campaigns while the General Assembly was in session, holding that the statute 
was preempted by the Federal Election Campaign Act o f 1971 (FECA) (as amended),
2 U.S.C. S431 et sea.

FECA includes a specific preemption provision, 2 U.S.C. 453. which reads: "the 
provisions o f  this Act, and o f  rules prescribed under this Act, supersede and preempt any 
provision o f  State law with respect to election to Federal office." (emphasis added) The 
House Committee that drafted the provision stated that the intention was "to make certain 
that the Federal law is construed to occupy the field with respect to elections to Federal 
Office and that the Federal law will be the sole authority under which such elections will

1 The Georgia Ethics in Government Act, O.C.G.A. $ 21-5-35(a). provided "[n]o member 
o f  the General Assembly or that member's campaign committee or a public officer 
elected statewide or campaign committee o f such public officer shall accept a 
contribution dunng a legislative session."



be regulated." See Tepper, 82 F.3d 989, 994 (1996), quoting from H R. Rep. No. 1239, 
93d Cong., 2d Sess. 10(1974).

The Federal Election Commission (FEC), which is vested with "primary and substantial 
responsibility for administering and enforcing [FECA]" (Buckley v. Valeo. 424 U.S. 1, 
109 (1976)), has also consistently expressed the opinion that FECA preempts state 
statutes limiting the time frame during which federal candidates may accept campaign 
contributions.:

The express language o f FECA's preemption provision, the provision's legislative history, 
and ihe FEC's interpretation' make plain that a state law operating to regulate the period 
in which a category o f citizens can accept contributions for a campaign for federal office 
is preempted.

Representative Kevin Meyer

January 25, 2008

Page 2

TLAB::med 
08-046. med

* See Op. FEC 1994-2 (advising that FECA preempts a Minnesota statute barring 
lobbyists from contributing to a candidate during a regular session o f  the state 
legislature); Op. FEC 1993-25 (advising that FECA preempts a Wisconsin statute 
restricting the time period during which lobbyists can contribute to candidates); Op. FEC 
1992-43 (advising that FECA preempts a Washington statute barring state officials front 
accepting campaign contributions during legislative sessions).

’ See Orloski v. FEC. 254 U.S. App. D.C. I l l ,  795 F.2d 156, 164 (D.C. Cir. 1986) (FEC 
interpretation o f FECA should be given derercnce because FEC's statutory responsibility 
to issue advisory opinions "implies that Congress intended the Commission to fill in gaps 
left in the statute and to resolve any ambiguities in the statutory language").
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S t a t e  La w s  o n  C a m p a i g n  F u n d r a i s i n g  d u r i n g  a  L e g i s l a t i v e  

S e s s i o n

Pr e p a r e d  fo r  R e p r e s e n t a t iv e  Ke v in  M e y e r  

By  Pa tr ic ia  Y o u n g , M a n a g e r

You asked for information on campaign fundraising dunng legislative sessior Specifically, you 
wished to know how other states address campaign fundraising by sitting legislators running 
either for reelection to the legislature or for other offices

As you knew, states vary remarkably in their approaches to nearly everything. Fundraising during 
sessions is no exception. Some states prohibit fundraising generally; others direct the 
prohibitions at lobbyists and political committees; a number of states are silent upon the issue 
Nevertheless, many states in some fashion restrict fundraising activities during legislative 
sessions.' The following table provides details on eight of the states that prohibit campaign 
fundraising during and around legislative sessions Briefly, we found as follows:

♦  Laws in Missouri. New Mexico, and Virginia appear to ban fundraising by 
any legislator for any statewide elected office— which would include federal 
office. New Mexico and Virginia also appear to prohibit a sitting legislator 
from fundraising for a local office.

♦  The statutory language in Georgia and Nevada would have banned any 
member of the legislature from fundraising for any purpose; however, the 
Georgia law. as it applies to candidates for federal office, was held to be 
preempted by federal election law An opinion from the Nevada Attorney 
General arrived at a similar conclusion in regard to the Nevada law

♦  The ban in Iowa does not apply to sitting legislators seeking election to a 
federal office

♦ The ban in Tennessee does not apply to sitting legislators seeking election 
to a local office

' p«99y Kerns director Center for Ethics in Government Nat'Ona: Conference of Slate Legislature* Ms Kerns can 
t>e reacned at 303 856 1447

907 46* 3991 
907 46S3908ifa*>

A l a s k a  L e g i s l a t u r e  
L e g i s l a t i v e  R e s e a r c h  S e r v ic e s

m3 regis stale an us/laa/reseerr.tviesearch php

State Capitol 
Juiieeu AK 99801



•  Connecticut law restricts the fundraising activity of lobbyists and their 
political committees on behalf of candidates, and bars candidates and 
political committees from accepting such contributions. The law does not 
apply to campaigns by legislators running for local or federal offices

We hope this information is helpful Please contact us if you have questions or need additional 
information.

L E G iS L A T T Y E  R E S E A R C H  R E P O R T  08. 1 1 4

S r *  t e  l a w s  o h  C a m p a j g h  P l h o r a i s h g  o u p p h g  a  l e g i s l a  t t v e  S e s s i o n

January  2 3  2 0 0 0  —  PAGE 2



Srmpt* of State Prohibition* on Campaign Fundraising during L»gl»l«tiv S— tons
Cm ctci ] 7 _____________________ I________ Provision__________________________________: _______________________ N oses______ -V

Connecticut

Georgia

IC S M A  5W

Missouri R S M §  *30 032

Nevada N R SA  $ 2 M A  300

I New  Mexico NM SA § 119-34 1

T e rn *»* T C A J  2-10-310

Virginia V <  Code Ann j  74 7-954

(Duong session). (M X )  lo o ty it  Of po itca  committee established by Of or behalf 
o f4 lobbyist snal make of off* ' to make a contribution »  of or ta r if f  of, and no 
ict>Oys( mail »oitoi a contnbution on behaff of (A) a canodaia or expforatory 
committee eslsbvtned o> a canadate tor nomination of election to the General 
Assembly or a itaie office or IB) a political committee i.) eatabnmad tor an 
assembly or senaicrai c stnct fa; e rab in rad  by a member of toe General 
Aaaembfy or a state offcer or such member or officer's agent or as aonauitanon 
w in  or at toe request or i -y g r t t c n  of. any such member officer or agent, or |m) 
controlled by aucn member offcer or agem to aid or promote toe nomination or 
e*«ction of any candidate or u n d d a ie s  to toe General Assembly or a Mate office 
and (2) no m en canddete or poabcal committte shall accept aucn a contribution

For purpoaea of true auoaecbon toe term 'slate 
o ffce ' m eant toe office of Governor, lieutenant 
Governor Attorney General State Comptroller Start 
Treasurer or Secretary of toe State end toe term au ie  
o ffce r  me era  the Governor L eutenant Governor 
Attorney General. State Comptroller Stale Treasurer or 
Secetery of -ne State

The pren.brbot- does not eppty lo lobby.its making 
campaign contributions during sessions to state 
egisiators wno are running tor ocal or federal o ffce

O C G A  §21-5-35 offce .a preempted by toe Federal Election Campaign 
Act Taper V laser 82 F 3d 989 (11to Cif 19961

No member of toe Genera Assemory or to il mem tiers campagn committee ot 

public offcer elected state unde or campaign committee of aucn puPtc officer aball Ttut provision as if appttaa to candidatea for federal 
seek or accept a contribution or a pedga of a contribution Id  toe member toe 
members campaign committee or public offcer elected state w de . or campaign 
committee of aucn public offcer dunng e legislative sate on

A icbby-st or political committee otoer then a slate statutory potmcaf committee 
county statutory politics committee, or •  national political party shat not 
contribute to. act a t an agent or niarmadiary for contr buttons to. or arrange tot 
toe making of monetary or ns-kmd contnbubona to tna campaign of an elected 
state official member of me general assembly or candidate tor state office on any 
day during to# regular ieg«iabve session and. in toe ca te  of toe governor or a 
gubernatorial canddete dunng to# thirty days following the eoyoum merit of a 
regular legislative session allowed tor toe ugmng of tuts an elected state official, 
member of toe general assembly or candidate tor state o ffce shea not accept a 
oontnbubon a t  proh M ed  si tots subsection [However the prohibition 

does not apply) to recapt of contrbubons by an elected stale official, member of 
toe general assembly, or candidate for etele offce who fiat taken affrmabve 
action to seek nommabon or election to a federal elective office to  long as toa 
contribution i t  placed in a toderai campaign account

Any candidate tor toa offce of state raprasertative toe office of state senator, or a 
statewide elected office snail not accept nny contributions (during e legislative 
session] Only candidates tor space! election to the house of rep re tan  (Stives 
senate or statewd* elected office may dunng such (tone, accept contributions 
from toe date of toe candidate t  npn.nebon by his ot her respective political perry 
unbf mu y days after the d tta of toe election

The ben deae not eppty to elected state official*, 
members of toe general assembly, or carddefe# for 
stela office s e e in g  nommabon or efecbon to a M e r i t  
office a t  long as certain conditions are met

This ban appears to extend to ntbng legislators running 
tor federal office (a 'statewide elected office') but not 
tor local office

n is unlawful for a member of tna legislators, the Lieutenant Governor to* Federal etocton law preempt* state slecbon law

leutanant Govemor-Elect 'he Governor or toe Governor-Elect to solcrt or accept ln subsection (1) are

any monetary contribution, or i d o l  or accept ■  commitment to make such a 
contribution tor any political purpose |frcm 30 days before to 30 days after a 
regular session and from 15 days before to 15 days after a special session)

not protsbrteo from soUcXmg ot accepting monetary 
contnbutione tor a campaign tor federal office before 
dunng. or after a regular or specat session of toa
legislature A G O  01-04 (3-12-2001)

1 is unlawful (dunng a regular or special * * •  vn) for a state legislator or candidate
tor state legislator and tor to . governor, or an, agent on behalf of any such Th ,i Provlt'on • " » * »  10 'W to fo r s
ndivdoeis. to knowingly s d c l  a contnbubon tor a political purpose running tor any local or federal office

IDunng regular or special sessions! no member of toe general assembly or a 
m em b t's  campaign committee or to# governor or the governor's campaign 
committee shall conduct a fundraiser x  sorted or accept contnhutione tor to* A  state legislator can legally raise money tor a  federal

benefit of the caucus, any caucus number or member or catnddto. ot toa general * •  " in * *
prohibrbon on legislative fundraising does not apply to 
campaigns for federal ofho# 0 A G  00-185 (12/13/00)

assembly or governor |Except met) a member of toe general assembly who is e 
candidate 'or a ocal pubic offce snail be oem m ed to conduct fundrising events 
and solicit or accept contributions tor such campaign tor local pubic office under . . . . . . . . .  ^ . -
certain condition. [Howevto 14 shad be unlawful for any lobbyisl or em pdyer of a I n
lobbyist to make any contribution to such member's campaign committee dunng 1 '
Such period tor any purpose

No mem per of the General Assemory cr statewide official and no campaign 
committee of a member of m* General Assembly or statewide offiewl shall s d c c  
or accept a contribution for the carrpagn cor-mittae of any member of toa 
General Assembly or statewide officdi or tor any poliloil committee from any 
person or potffce' committee [dunng a legu-ar session] No person or ooltical 
commitlte shall make or promise to make a contribution to a member of the 
General Assar .biy or statawd* official or n.s campaign committaa (dunng a 
regular season]

This provision appears to extend to sitting legi 
running for any local or federal office

N O T E S : For the purposes bf tots table we nave truncated descriptions ot toe time petod around a egisiahve session which vary consderabry 

S O U R C ES : Tna LEXIS on-im# database bf state statutes

L f t U l r v e  Research R e p o r t  O B  11 4

S.’sfe Laws on C am pion  Funartiung dunng t agniariv* Sessions

Jinuery 73. 700B — Rage 2



Alaska State Legislature

716 W. 4th. Suite 230 
Anchorage, AK 
(907)258-8172 
FAX: 258-2106

Select Com m ittee on 
Legislative Ethics

Mailing Address: 
P.O. Box 101468 

Anchorage. AK 
99510

January 24, 1994 

ADVISORY O PIN IO N  94-04

Subject: C am paigning  D uring Session

RE: May a legislator who is a candidate for a statewide elective office engage in fund 
raising activities for that office during the legislative session?

You are a legislator, covered by the Legislative Code o f  Ethics. You have filed a general 
letter o f  intent and you have announced that you are running for Lieutenant Governor in 
the next election. You ask whether you may engage in hind raising activities concerning 
that campaign during the legislative session.

Discussion

To begin with, the committee notes that campaign contributions that you report as 

required by law are excluded from the provisions concerning gifts by AS 24.60.080(e). *

Under AS 24.60 031, a legislator's fund raising activities are restricted during the 
legislative session. The section states:

Sec. 24.60.031. RESTRICTIONS ON FUND RAISING, (a) A legislator 
or legislative employee may not

( I ) while the legislature is in regular or special session, 
solicit or accept a contribution or a promise or pledge to make a 
contribution for a state legislative campaign;

1 AS 24.60.080(e) states:

(e) A political contribution that is reported under AS 15.13.040 is not a 
gift under this section.



(2) accept money from an event held during a legislative 
session if a substantial purpose o f the event is either to raise money on 
behalf o f  the member or legislative employee for campaign purposes or to 
raise money for state legislative political purposes: or

(3) expend money in a state legislative campaign that was 
raised by or on behalf o f a legislator during a legislative session under a 
general letter o f intent to become a candidate for public office.

(b) In this section, "contribution" has the meaning given in 
AS 15.13.130.

Under paragraph (1) o f  subsection (a), legislators arc prohibited from soliciting or 
accepting contributions during the legislative session for state legislative campaigns. 
Under paragraph (3), legislators may not spend money in a state legislative campaign that 
was raised during the session. The scope o f paragraph (2) is not clearly limited to "state 
legislative campaigns." That paragraph prohibits legislators from accepting money raised 
at events held during the session if the event was to raise money on behalf o f  the 
legislator for campaign purposes or for state legislative political purposes. Unlike the 
other two paragraphs, this paragraph does not, on its face, limit the prohibition related to 
"campaign purposes" to "state legislative campaigns."

The committee believes that the language o f  the statute should be interpreted as it is 
written. Accordingly, a legislator running for statewide office may solicit and accept 
contributions for that office during the legislative session (as permitted by paragraph (1) 
o f 24.60.031(a)) and a legislator who has filed a general letter o f  intent to become a 
candidate for public office may spend money raised during the session on a campaign for 
statewide office (as permitted by paragraph (3)). However, under paragraph (2), a 
legislator may not accept money from an event held during the legislative session if  the 
purpose o f the event was to raise money for the legislator's campaign for any elective 
office. The committee recognizes that this result appears inconsistent, but the committee 
believes that any change from this result should be made by amendment to the statute, not 
by interpretation o f  it.

Conclusion

For the reasons discussed above, the comminee finds that the prohibition contained in AS 
24.60.031(a)(2). concerning accepting money from an event held during the legislative 
session, applies to statewide campaigns, including your campaign for lieutenant governor. 
Therefore, you may not accept money raised during the session at fundraising events.

Adopted by the Select Committee on Legislative Ethics on January 24, 1994. Members 
present and concurring in this opinion were:

Joseph P. Donahue. Chair 
Ed Granger. Vice-Chair 
Senator Drue Pearce
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Margie MacNeille 
Representative Brian Porter 
Shirley A. McCoy 
Senator Jay Kerttula 

Members absent were:

Edith Vorderstrasse 
Representative Jerry Mackie
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Effect o f the court's decision in State v. A C L IJ on AS 24.60.031

Shirley M cCoy, Chair
Select Committee on Legislative Ethics
Attn: Susie Barnett, Professional Assistant

Teresa B . C ra m e fc^ t^ '
Legislative Counsel

You have asked for an opinion from this office regarding the interplay o f the state supreme 
court's recent decision in State v. A C LU , -  P.2d -  (A laska) (A laska Supreme Court 
Opinion No. April 16, 1999) and the ethics law regarding the prohibition on fund raising 
during session (A S 24.60.031(a)).

Short answ er: The answer to your question is not clear. Having said that, it seems to me 
somewhat more like ly than not that the ban on accepting contributions during session 
contained in the ethics code wouid survive a challenge under the reasoning in the ACT r  
case.

1. AS 24.60.031.

In 1992, the legislature substantially revised the legislative ethics code. The ban on 
accepting contributions during the legislative session was part o f that legislation. As 
enacted. AS 24.60.031(a) read:

Sec. 24.60.031 R ESTR IC T IO N S ON FUN D  R A IS IN G , (a) A 
legislator or legislative employee may not

(1) while the legislature is in regular or special session, solicit 
or accept a contribution or a promise or pledge to make a contribution for a 
state legislative campaign;

(2) accept money from an event held during a legislative 
session if  a substantial purpose o f the event is either to raise money on behalf 
o f the member or legislative employee for campaign purposes or to raise 
money for state legislative political purposes; or

(3) expend money in a state legislative campaign that was 
raised by or on behalf o f a legislator during a legislative session under a 
general letter o f intent to become a candidate for public office.



(b) In this section, "contribution" has the meaning given in 
AS 15.13.130.

AS 24.60.031 was amended in 1996 by the campaign reform legislation that formed the basis 
for the ACLIJ case, but only to conform the citation to the definition o f  "contribution" in 
subsection (b) to the new statute number in AS 15.13. (Sec. 27, chapter 48, SLA 1996.)

In the last legislative session, AS 24.60.031 (a) was amended to allow' fund raising during the 
90 days before elections, except in Juneau. The statute now reads:

Sec. 24.60.031. R estrictions on fund raising, (a) A legislator or 
legislative employee may not

(1) on a day when either house o f the legislature is in regular 
or special session, solicit or accept a contribution or a promise or pledge to 
make a contribution for a campaign for the state legislature; however, a 
legislator or legislative employee may, except in the capital city, solicit or 
accept a contribution, promise, or pledge for a campaign for the state 
legislature that occurs during the 90 days immediately preceding an election.

(2) accept money from an event held on a day when either 
house o f  the legislature is in regular or special session if  a substantial purpose 
o f  the event is to raise money on behalf o f the member or legislative 
employee for state legislative political purposes; however, this paragraph 
does not prohibit a legislator or legislative employee from accepting money 
from an event held in a place other than the capital city dunng the 90 days 
immediately preceding an election; or

(3) in a campaign for the state legislature, expend money that 
was raised on a day when either house o f  the legislature was in a legislative 
session by or on behalf o f  a legislator under a declaration o f  candidacy or a 
general letter o f  intent to become a candidate for public office; however, this 
paragraph does not apply to money raised in a place other than the capital city 
during the 90 days immediately preceding an election.

(b) In this section, "contribution" has the meaning given in 
AS 15.13.400.

The legislative ethics code applies to legislators and legislative employees. (AS 24.60.020)
It does not apply to candidates for the legislature unless they are incumbent legislators 
running for reelection or for election to a different legislative office. (AS 24.60.020(aX2)) 
Therefore, when the ban on accepting campaign contributions during session in 
AS 24.60.031 was first enacted in 1992, the prohibition did not apply to challengers who 
were not themselves legislators. This circumstance is important given the supreme court's 
reasoning in ACLLI.

Shirley McCoy
April 23, 1999
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The 1996 amendment to election campaign laws enacted AS 15.13.074(c), which limits the 
time when persons and groups may make contributions to candidates. (Section 11, Ch. 48. 
SLA 1996.) Under AS 15.13.074(c)(2) as it read when the ACLU suit was filed, 
contributions to legislative candidates, both incumbents and challengers, may not be made 
during a regular legislative session. (Tn footnote 194 o f  the ACLU opinion, the court notes 
that AS 15.13.074(c)(2) and AS 15.13.072(d) were both amended in 1998 to permit 
candidates for the legislature to solicit and accept contributions during the 90 days 
immediately preceding the el :ction in which they are competing, except in Juneau. The 
court does not discuss this loosening of the restrictions on campaign fund raising.)

The court acknowledges that the state may impose restraints on the exercise of First 
Amendment free speech rights in order to prevent corruption or the appearance o f corruption. 
Id. at 82. The court also notes that the receipt o f contributions by incumbents is relevant to 
the appearance o f impropriety. Id. at 82. The court distinguishes this factual situation from 
the receipt o f  contributions by challengers, and finds that there is not a comparable 
justification for prohibiting challengers from accepting contributions during legislative 
sessions. Because o f  this finding, the prohibition against accepting contributions during 
sessions is not narrowly tailored to the State's compelling interest: it is invalid as to non- 
lncumbents. Id. at 83. The court finds that invalidating the ban only as to challengers (and 
leaving the ban in place as to incumbent legislators) "would fundamentally unbalance a 
restriction which the legislature clearly intended to apply to incumbents and challengers 
alike, and would defeat the legislature's clear intention as to this prohibition." Id. at 83. The 
court therefore invalidates the ban on accepting contributions during sessions both as to 
challengers and as to legislators. Id. at 83.

3. Application o f the A C L U  bolding to AS 24.60.031.

The reasons for the court's holding in the ACLU case do not apply to the Ethics Code 
prohibition against accepting contributions for legislative races during the session. As 
discussed in the first part o f this opinion. AS 24.60.031, the Ethics Code prohibition against 
legislators' accepting contributions during sessions, was enacted without a comparable 
prohibition imposed on non-incumbent challengers. Therefore, there is no basis for saying 
that the legislature's intent with respect to AS 24.60.031 requires that the ban be applied 
equally to challengers and incumbents. The court in ACLU acknowledged that preventing 
corruption or the appearance o f corruption is a compelling state interest and that prohibiting 
incumbent candidates from accepting contributions during a session is relevant to that 
interest. Therefore, the court is not likely to find that the ban against legislators accepting 
contributions during session fails as an infringement o f legislators’ First .Amendment Rights.
It appears to me that the court, under the reasoning expressed in ACLU, would uphold the 
provisions o f  AS 24.60.03 lat least as the ban applies to legislators.

There is another basis on which the legislature's placing o f a prohibition on its members 
might be upheld. Under art. 2, sec. 12, each house o f  the legislature is the judge o f  the

Shirley McCoy
April 23. 1999
Page 3
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qualifications o f  its members. AS 24.60.031 can be viewed as an exercise o f that power and, 
if so, a court might decline to intervene in a matter that was within the unique jurisdiction 
o f the legislative branch o f  government.

The ethics code prohibition against campaign fund raising during sessions applies to both 
legislators and legislative employees. The court in the ACLIJ case was not asked to examine 
the role o f employees in the legislative process. The evidence cited by the court in support 
o f  the reed for campaign fund-raising restrictions with respect to legislators describes the 
public response, expectations o f  lobbyists, and perceptions o f elected officials with respect 
to legislators only. Id. at 6 - 7, 40 - 41, 53 - 56, and 74 - 76. The A C LIJ decision cannot, 
therefore, be directly applied to legislative employees.

The courts generally have pennitted restraints on the right o f public employees to participate 
actively in political campaigns because o f  the government's interest in enforcing the law and 
executing programs without bias or favoritism for or against political parties, in avoiding the 
appearance o f  political favoritism, and in using or appearing to use a government workforce 
as a political machine. United States Civil Service Commission v. National Association o f  
Letter Carriers, 413 U.S. 548, at 565,93 S.Ct. 2880, 37 L.Ed.2d 796 (1973). The case arose 
in the context o f  Executive Branch employees, but at least the last argument applies equally 
to Legislative Branch employees. In any case, it indicates that the court has recognized the 
importance o f  separating the political campaigning process from governmental functions. 
The interest o f  the government in prohibiting fund raising by employees as well as by 
legislators during session furthers this goal. It seems to me likely that the court would 
uphold the prohibition as it applies to employees.

Shirley McCoy
April 23, 1999
Page 4
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Memorandum

ra  Karen Boorman 
Executive Director 
Alaska Public Offices Comm'n

noM; Jan Hart DeYoung
Assistant Attorney General

State of Alaska
Department af Law

PATI: June 22,1999

m ix .no 661-99-0513

TEL. NO: 269-5135

SUBJECT: Questions following State v.
Alaska CMI Liberties Union

You have asked a number of questions about the decision of the Alaska Supreme 
Court in State v. Alaska CMI Liberties Union (ACLU), No. 5108, 1999 W L 219443 (Alaska 
April 16, 1999). In that decision the Court upheld most of the campaign finance law reforms 
adopted in 1996. However, the Court did invalidate as imconstitutional two provisions: the bans on 
nonelectioo year contributions in AS IS.13.074(cXl) and on contributions to legislative candidates 
during the legislative session in AS 15.13.074(c)(2). You have several questions about how the 
Court's decision affects other 9ecricns o f the law drat the Court did not address.

Summary: our opinion is that the deadline for making contributions in AS
15.13.074(c) is 45 days after the dale of the election; candidates for the legislature may raiseJu^S 
during the legislative scsooo unless barred by the legislative ethics law in AS 2A.60.Wf; £a  
candidates far statewide office may not yvicit or accept contributions in Juneau during the 
legislative session under AS 15.13.072(g). Your questions and our analysis follow.

1. W hat effect does invalidating the baa oa non election year 
contributions ia AS 15.1J.074(cXl) have oa AS J5.13.074(cX4) and (5), 
which addreaa post election contribution* sad coatribatinu to 
statewide candidates ia Juneau daring the legislative session?

The answer depends ea whether the prevision is compatible 
with the delayed repeal and reenactment of A S 15.13.074(c).

When the legislature adopted the 1996 campaign finance reforms, it set time 
limits on fund raising. AS 15.13.074(c), as it was enacted in 1996, prohibited persons or groups 
from making contributions except during an allowed period, generally, from January 1 of the 
year o f the election to 45 days following the election. The legislature also adopted a contingent 
provision that would take effect only if  the Court found “ the dates before which campaign 
contributions may not be accepted” unconstitutional. Sec. 12, ch. 48, SLA  1996 (contingent 
provision); sec. 33(b), cb. 48, SLA  1996 (setting out contingency that causes contingent 
provision in section 12 to become effective). This contingent provision (“ section 12” ) would 
allow campaign contributions to be made earlier -  18 months before the election

PonMt" brand fax irarwmittaJ memo 7571 ^
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In State v. ACLU, the Court did find “the dates before which campaign 
contributions may not be accepted” unconstitutional. The Court held that prohibiting 
contributions in nonekction yean significantly interfered with the constitutional right o f 
association because the time period for contributions was relatively short without appearing to 
address the State’s interests of preventing corruption or its appearance. 1999 WL 219443, at *28. 
slip op. at 78-79. The Court expressly invalidated AS 15.13.074(cXl). (2 ), and (3) and noted 
that its action caused the contingency in section 12 to take effect. 1999 W L 219443, at *28 ft n. 
192, slip op. at 79 ft n. 192.

However, in 1998 (after the ACLU  filed its lawsuit but before the Court’s 
decision), the legislature amended AS 15.13.074. Sec. 5, cb. 74, SLA  1998. First, it amended 
AS 15.13.074(oX4) to expand the period for contributions from 45 days to 60 days following the 
election or to December 31, whichever came first. Second, it added AS lS.13.074(cX5) to 
prohibit contributions to statewide candidates in Juneau during the legislative session. Sec. 5, ch. 
74, SLA  1998. When adopting the amendments, the legislature apparently overlooked the 
contingent provision; the legislature did not amend section 12 o f the 1996 reforms to oooform to 
the changes it made to AS 15.13.074.

Section 12 purports to repeal all o f AS 15.13.074(c).1 Because section 12 was not 
amended to increase the time for postelection contributions or to ban contributing in Juneau

The complete text of section 12 follows:

‘ See. 12. AS 15.13.074(c) is repealed and reenacted to read:
(c) A  person or group may not make a contribution

(1) to a candidate or an individual who files with the commission the
document necessary to permit that individual to incur certain 
election-related expenses as authorized by AS 15.13.100 when the 
office is to be filled at a general election before foe date that is 18 
months before the general election;

(2) to a candidate or an individual who files with the commission the
document necessary to permit that individual to incur certain 
election-related expenses as authorized by AS 15.13.100 for an 
office that is to be filled at a special election or municipal election 
before foe <late that is 18 months before the date of the regular 
municipal election or that is before foe date of foe proclamation of 
the special election at which foe candidate or individual seeks 
election to public office; or

(3) to any candidate later than foe 45th day
(A ) after the date of a primary election i f  the candidate

(i) has been nominated at the primary election or in 
running as a write-in candidate; and

(ii) is not opposed at the general election;



Karea Boorman
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during the legislative session, applying section 12 literally would repeal the 1998 amendments 
and reinstate parts of the earlier version of AS 15.13.074(c). The result would be to return the 
postelection deadline to 45 days and to extinguish the restrictions on contributing in Juneau.

However, a rule o f statutory construction allows intervening amendments to 
survive repeal when a delayed enactment take9  effect The rule appears in the principal treatise 
on statutory construction. Norman J . Singer. Sutherland Statutory Construction § 2329 (5th ed. 
1993):

The reenactment o f a statute is a continuation o f the law as it existed prior 
to the reenactment as far as the original provisions are repeated without 
change in the reenactment. Consequently, an intermediate statute which 
has been superimposed upon the original enactment as a modification o f 
its provisions is likewise not repealed by tha reenactment of the original 
statute, but is construed to be in force to modify the reenacted statute at it 
modified the original enactment However, this immunity from repeal is 
extended only to those provisions of intermediate acts which are consistent 
with the reenactment; any provisions in the intermediate act which are 
inconsistent with the reenactment are repealed.

This rule is applied in Alaska. It was applied in Alaska before statehood, U.S. 
Smelting Refining A Mining Co., v. Lowe, 11 Alaska 429, 74 F . Supp. 917, 921, 922 (D . A laska 
Ten. 1947),2 and the Legislative Affairs Agency has incorporated the rule into the state’s 
legislative drafting manual:

I f  a statutory amendment is to be delayed, the following question may 
arise: Do intervening amendments to the same AS section survive once 
the delayed amendment takes effect. The general rule is that intervening 
«mgnHm*nrc w ill survive unless incompatible with the delayed

(B ) after the date o f a primary election if  foe candidate was not 
nominated at the primary election; or

(C ) after the date of foe general election, or after the date of a 
municipal or municipal runoff election.

2 U.S. Smelting Refir '-*$ A Mining Co., v. Lowe, 11 Alaska 429, 74 F. Supp. 917, 921, 922 
(D . Alaska Terr. 1947), â  ' Lowe v. United States Smelting Refining A Mining, 175 F.2d 486, 
489 (9th Cir.1949) (“Enough to say that repeals by implication are regarded with disfavor, but 
where the latest legislative word on a subject is so incompatible v Jfo a previous enactment that 
the two can not exist together foe courts have not hesitated to bold the earlier enactment repealed 
insofar as it is in conflict with the later” ), and vacated on other grounds, 338 U.S. 954, 70 S .C t 
493 (1950).
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amendment. See U.S. Smelting R e f in in g  & Mining Co. v. Lowe, 12 
Alaska 423 (9th C ir. 1949) and the discussion in the same case at 11 
Alaska 429 (D . Alaska 1947). I f  intervening amendments art to be 
allowed, it is best to draft the delayed amendment as an amendment rather 
than a repeal and reenactment. If intervening amendments are to be wiped 
out onoe the delayed amendment takes effect, it is best to draft the delayed 
amendment as a repeal and reenactment and include an intent section 
staling that intervening amendments are not to be carried forward once the 
repeal and reenactment takes effect [Legislative Affairs Agency, Manual 
o f Legislative Drafting 21 (1999).]

The preferred practice is for the legislature to state when h enacts legislation with 
a delayed effective date whether it intends intervening amendments to survive the reenactment 
According to die manual, delayed legislation that does not extinguish intervening amendments 
should be in the fonn of an amendment On the other hand, delayed legislation that repeals 
intervening amendments should be in the form of a repeal and reenactment with a statement o f 
intent that intervening ■mwvimmtc u r  not carried forward. In adopting section 12 in 1996, the 
legislature did not follow this practice. It used the form o f the delayed repeal and reenactment 
but did not state any intention about the survival o f intervening amendments. Because the 
legislature did not declare its intention, we apply the rule of construction, which carries 
intervening amendments forward unless they are incompatible with the delayed enactment, and 
because the intervening amendments are incompatible, conclude that the amendments do not 
cany forward.

*  Because postelection fund raising deadlines o f 60 days and 45 
days following the election are in direct conflict, the longer deadline in the 
intervening amendment is not carried forward and does not survive 
reenactment.

The 1996 campaign finance law reforms established a deadline for post election 
fund raising of 45 days following an election. AS 15.13.074^X4), sec. 11, ch. 48. SLA  1996. 
This 45-day deadline also appears in the contingent provision, section 12. AS !5.13.074(cX3), 
sec. 12. ch. 48, SLA  1996. In 1998 the legislature amended AS ]5.13.074(cX4), expanding the 
deadline to 60 days following the election or December 31. whichever came find. Sec. 5, ch. 74, 
S LA  1998. The deadlines in the intervening amendment and the reenacted AS 15.13.074(c) are 
in direct conflict and cannot be reconciled. Because the intervening amendment is inconsistent 
with the reenactment of AS 15.13.074(c), under the rule of construction, the 1998 amendment to 
A S 15.13.074(cX4) may not carry forward and is repealed. Thus, the postelecoon deadline for 
contributing returns to 45 days following the election.1

Karen Boorman 22,1999

AGO File No. 661 -99-0513 P»ge 4

During the 1999 legislative session following the issuance of ACLU v. Slate, the 
legislature considered a bill that would have expanded the post election deadline for making 
contributions to the earlier of 60 days following the election or December 31 of the year o f the
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b, Because prohibiting contributions to candidates for statewide 

office in Juneau during ike legislative session is inconfatible with section 12, it 
does not survive reenactment.

In 1998 the legislature added a new provision, AS 15.13.074(cX5)» which 
prohibits contributions in Juneau to statewide candidates during a legislative session, thereby 
expanding the circumstances in AS 15.13.074(c) in which “a person or group may not make a 
contribution.”  Sec. 5, ch. 74, SLA  1998. Whether banning some contributing in Juneau is 
compatible with the delayed enactment of section 12 provides a more difficult question than the 
expanded postelection deadline in AS 1S.13.074(cX4), discussed in the previous section.

Other legislative session contribution limits preceded the Juneau ban in AS 
15.13.074(cX5). AS 15.13.074(c)(2) banned contributions during the session to all candidates 
for legislative office.4 In addition, during the legislative session, legislators and legislative staff 
may not raise campaign ftmds regardless o f the political office they ire  seeking under AS 
24.60.031. This prohibition in the legislative ethics law handicaps those 'egislstors seeking 
elective office against an opponent not subject to the prohibition. By adopting the Juneau ban in 
AS 15.13.074(cX 5). the legislature narrowed the opportunities for candidates not otherwise 
restricted by the legislative ethics law to raise campaign funds during the legislative session. It 
thereby helped level the playing field for legislators and legislative staff running for statewide 
office.

Applying the rule o f construction, we must examine the compatibility o f the 
Juneau ban in AS 15.13.074<cX5) with section 12. Section 12 was intended to expand the tune 
period for preelection contributions i f  the Alaska Supreme Court found the time period in AS 
15.13.074(cXl) too restrictive. The legislature stated, “i f  a court order is entered and becomes 
final declaring that the dates set out in AS 15.13.074(c), as enacted by sec. 11 of this Act, as the 
dates before which campaign contributions may not be accepted, are unconstitutional,”  then 
section 12 takes effect Sec. 33(b), ch. 48, SLA  1996. The legislature obviously intended 
section 12 to fill the void created i f  a court invalidated the short preelection contributions period 
and to cure any constitutional deficiency by expanding the time for contributing. On the other 
hand, the Juneau ban narrows, rather than expands, opportunities for fund raising. Retaining the 
Juneau ban in AS I5.13.074(cX5) also scans inconsistent with the repeal o f AS I5.13.074(cX2). 
The legislative session ban in AS 15.13.074(cX2) banned contributions to all candidates for the

election. House B ill 225, §1, 21st Legislature, First Session (1999). The bill was not enacted 
during the first session. 1999 House Journal 1635,1672 (5/18-19/99) (unfinished business).

In addition, all candidates for legislative office at the time the Juneau ban in AS 
15.I3.074(cX5) was adopted were prohibited from soliciting or accepting contributions during 
the legislative session under AS 15.13.072(d).
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legislature during the legislative session. The Court found the legislative session ban 
unconstitutional in State v. ACLU. 1999 WL 219443, at •28-29, slip op. at 81-83, due to its 
impact on the right o f association through making contributions to nooincumbent candidates. 
The legislative session ban was then repealed through the repeal and reenactment o f AS 
15.13.074(c) in section 12 when the Court found the date contributions could begin 
unconstitutional. Sec. 33(b), ch. 48, SLA  1996. Because the legislature intended the repeal o f 
the legislative session ban in AS 15.l3.074(cX2) when AS 15.13.074(c) was repealed and 
reenacted, it probably would not intend to carry forward even a partial legislative session ban. 
Thus, we conclude that carrying forward the Juneau legislative session ban is inconsistent with 
section 12. Moreover, we have reservations about the constitutionality of AS !5.13.074(c)(S) 
after State v. ACLU.S Because carrying forward AS 15.13.074(c)(5) is inconsistent and 
incompatible with the goals o f expending opportunities for fund raising snd responding to a 
Court’s decision that the time period was unconstitutionally restrictive, it does not meet the test 
o f the rule o f construction. We therefore conclude that the ban on contributions to candidates for 
statewide office in the capital city during the legislative session should not cany forward.

2. What effect doca revalidating the ban on contributing during the 
legislative sessioa ia  AS 15.13.074(c)(2) have on AS 15.13.072(d), 
which prohibits candidates from soliciting or ucepthg contributions 
whfle the legutafare is In session?

The effect k to iavmlidat* A S  15.13.072(11). M alting a 
contribution is not n ntaaningfhl expression of association i f  the 
candidate may not accept the contrdrertion.

Alaska’s campaign finance laws set contribution limits in two ways: they impose 
limits on the makers of contributions in AS 15.13.074 and they limit the candidates’ ability to 
solicit and accept contributions in AS 15.13.072. In State v. ACLU, the Court found certain

The constitutionality of the Juneau ban in AS 15.I3.074(cX5) after State v. ACLU 
provides a dose question. The Court did not address AS 15.13.074(c)(5) in the decision. But a 
rule prohibiting contributing in Juneau during the legislative session (AS 15.13.074(cX5)), 
resembles a rule prohibiting contributions to legislative candidates during the session (A S 
15.13.074(cX2)), which the Court found unconstitutional Like the legislative session ban in AS 
15.13.074(cX2), the Juneau ban in AS 15.13.074(cX5) limits the opportunities for expressing 
support for candidates and thereby encroaches on die right of association of contributors. The 
key ia whether the Juneau han succeeds in combating corruption and its appearance where the 
legislative session ban in AS I5.13.074(cX2) did not Because the prohibition in AS 
15.13.074(cX5) is much narrower -  it only applies to candidates for statewide office and in the 
capital city -  it can be distinguished from the legislative session ban found unconstitutional. 
Thus, while Stare v. ACLU  nises a question about the constitutionality o f AS 15.13,074(cX5), it 
does not compel the answer. See Court’s discussion o f the legislative session ban, 1999 W L 
219443, at *28-29, slip op. at 81-83.
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lim it* unconstitutional but in doing so addressed only the limits in AS 15.13.074 on persons or 
groups making the contribution. It did not address the closely related limits on the candidates in 
AS 15.13.072. This omission is not surprising because the Court's focus was the constitutional 
rights o f the contributors. Nevertheless, the omission is confusing and raises the question 
whether requiring a candidate to refuse a contribution infringes on the contributors’ 
constitutional right to associate with the candidate by making a contribution. The Court found 
that prohibiting contributions to candidates during the legislative session interfered with a 
contributor’s right of association with nonincumbent candidates without promoting the 
government’s interest in preventing corruption or its appearance. The contribution and act of 
association, however, would be pointless if  the candidate could not accept the contribution. 
Based on the Court's decision in State v. ACLU. we believe the Court would conclude that 
prohibiting the solicitation and acceptance of contributions interferes with the constitutional right 
o f association without promoting a governmental interest Although the Court did not expressly 
invalidate the prohibition in AS 15.13.072(d), we believe it would find the prohibition on 
legislative candidates’ soliciting or accepting contributions during the legislative session to be 
unconstitutional and unenforceable.

Please note that this opinion and the Court’s decision in State v. ACLU should 
not affect the validity o f the ban on fund raising during the legislative session in the legislative 
ethics law, AS 24.60.-tm That section applies only to legislators and legislative staff. It was not 
at issue in State v. ACLU  and remains effective. See opinion o f the legislative counsel, Mem. 
from T . Cramer, Legislative Counsel, to Select Comm. Legislative Ethics (4/23/99).

3. Doe* State v. ACLU  Invalidate AS 15.13.072(g), which prohibits 
candidates for statewide office front soliciting or accepting 
contributions in the capita] dty while the legislature is in session?

No. AS 15.13.072(g) remains valid.

Earlier in this memorandum we determined that State v. ACLU and the 
consequent repeal o f AS 15.13.074(c) by section 12 repealed the prohibition in AS 
15.13.074(cX5) against contributions to candidates for statewide office in Juneau during the 
legislative session. Your question is whether the parallel prohibition in AS 15.13.072(g) against 
candidates soliciting or accepting such contributions is now also invalid.

Our earlier determination that AS 15.13.074(cX5) bad been repealed followed the 
application of the rule o f construction for delayed enactments. The 1996 legislation, however, 
did not contain a section comparable to section 12 that would repeal parts o f AS 15.13.072, 
which limits candidates’ solicitation or acceptance of contributions. The rule of construction for 
intervening amendments therefore does not apply. Moreover, we cannot say that prohibiting 
contributions in Juneau during the legislative session is unconstitutional. Although we have 
reservations about the constitutionality of legislative session lim its on contributions to 
nonlegitlarfve candidates following State v. ACLU, we believe the lim its in AS 15.13.072(g) are 
distinguishable from the limits that the Court found unconstitutional. See discussion in note 5.
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While we have doubts about the constitutionality o f AS 15.13.072(g), we cannot conclude that it 
is Despite these doubts, because the rule of construction does not apply to
make AS 15.13.072(g) ineffective, the lim its in AS 15.13.072(g) on soliciting or accepting such 
contributions in the capital city remain valid.

I  hope this discussion is helpfttl. I f  the foregoing discussion foiled to answer your 
questions, please do not hesitate to contact me for clarification.

Karen Boonnan
AGO File  No. 661-99-0513

JHD :jv
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Slate v. Alaska Civil Liberties Union, 916 PM  597,631 (Alaska 1999):

The oourt case did overrule the prohibition against making contributions durfcg 
the legislative session, Hare is the text from the opinion tf you art otaaated:

b. Baa — cantrtbaH—  daring the laghbttre sinisa; AS 15.1it74(c)

[24) Alaaka Statute 15.13.074(c)(2) prohibits mating ootaribution* to 
legislative ranriiftatsa. Including both challengers and incumbantt, daring a ragular 
legislative session. (FN194)

AkCLU argues that tUa ban severely constrains effective campaign 
advocacy by legislative candidates. *Given (be length of (be Alaska legidBdrc 
session, ftaxkaxsing [under (be ban] is limitad to a two-mouth period before a 
primary election and [to] two and one-half [ekfidcnal] moreha before a genital 
election.' (FN195) Moreover, AkCLU damn the smocktkwal rights of potential
oontrgattors are samafy restricted during the legislative aenion.

The State argoes that this ban "addresses flie perception that contributions 
are made to inflatcc the conduct of sleeted ofBdale darfag the seamen/ Babo 
contends that "the probftrftian frees silling legislators fton to  fimd-raising 
tteadbdl and allows tom  to ftxua on (be pubfirfi business duriag the legislative 
session." The State ckhnt that this interest h  compelling enough to snppurt (be 
ban. The Joseph** Report survey, In which about sixty percent of legbiators 
statedthey behoved fbaiWiiag during (he legislative sessiaa needed to be 
regulated, supports (Us contention to a limited extent.

Considered in isolation, the "kgiilatar'focemf" rationale Is not suffh.iaatly 
eanopeQing to jstify  thu restriction, h  Roeeastid v. Rodriguq, the Eighth 
CireuB held to t freeing legislator* to deal with issues was only raiavant as a by- 
prodoct of ccCTrption-flghriqg maasuran. (FN196) In other cases daed by the 
State, the interest was found sufWdam
 978 PM  631---------
ady tojatanoteaspeech-enhflncing meerrws. (FN197)

Preventing corruption or its ippaarencr is •  corepellmg interest justifying 
nmnmfy-taikred rcstnlna an First Amendment rights. l i t  (he m y  
drennmnnee reset reievnat ta the app reran re a t nan  aptlon rarafp raf 
a—tributi—  by h rw b a a  randfdatu daring the aaatoa-deas n  i f f y  
that toeaaataa eaugributiana ta cfaBsnfre* also gle* t o  appearance af 
carrapton. The ban H thrraftn  aot aarrawfy taflered ta the State's 
•urepaBnglntamt, and b  invalid re la nan i i n n l iea  Bart iavtW etiag t o  
haa anfy re ta rhallingiri  wanid f— tamretafy — haiaarr a watrtstian wMeh
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* •  M iM n  « b a rtr h ta a M  to  cp p tr l»  * e * * W » l m i ih a la a p n  «& •> 
• i r - —  — — —  -  ̂  Wt

f t m f e *  M t a .  to M U M M *  f i t  r f f t i i  t e .  w U .  * M f e f  It w t t

Accortfiaffy, w» aflbxn the dectaon balding th»e proviaioi* toviHA


