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A l a s k a  S t a t e  L e g is l a t u r e

Representative C raig J ohnson
H o i  s e  D i s t r i c t  2 S  

Sponsor  S ta tem ent

House Bill 151

An Act requiring an indemnification and hold harmless provision in professional 
services contracts of state agencies, quasi-public agencies, municipalities, and

political subdivisions.

HB 151 will require uniform indemnification and hold harmless provisions in professional 
services contracts for all public agencies within the state of Alaska.

O ver the last several years, there has been a significant increase in litigation related to 
public projects. O n e  reaction to this trend has been for public agencies to include 
indemnification language in new  construction projects contracts. This language 
insulates public agencies from liability by unfairly transferring responsibility for 
negligence to design consultant companies.

These  indemnification clauses are typically either uninsurable or insurable only at very 
high cost. W hen  a contract cannot be insured, design professionals must either accept 
an unduly high degree of liability or walk aw ay from the contract. The  results of this 
increased liability include:

•  Increased costs to the design professionals (which translates into increased 
overall costs for public projects)

•  Decreased participation from design professional com panies on competitive bids 
for public projects (which again increases the costs of these projects)

•  The  elimination of m any smaller local design firms due to their lack of the 
financial wherewithal to defend them selves from civil lawsuits, or worse, from 
loosing a civil lawsuit that stem m ed from negligence on behalf of a public agency

HB 151 prescribes uniform contract indemnification language for all state agencies and 
makes each party in a professional services contract financially responsible for their own 
liabilities and distributes joint liability on a comparative fault basis.

Th e  question of indemnification has been addressed by the A laska  Department of 
Transportation, w hose language has been adopted by many boroughs and agencies 
throughout A laska  for decades. HB 151 m eans to standardize their approach, and in 
doing so, provide a fair and equitable business climate within the State of Alaska.

HB 151 has already passed through the State Affairs Committee, where changes were 

m ade that (1) brought it more in line with current D O T  language and (2) narrowed its 
scope to only construction-related contracts.



FISCAL NOTE
S T A T E  O F  A L A S K A

2007 LEG ISLATIVE SESSION

Revision Date,Time (Note if correction): 3/15/2C07______
Tlt'e An act requiring an indemnification and np:d

■armless provision m state prof. serv contracts

F sea Nc’.e Nurncer 
B n Lers.cn: 
li Pubi sh Dale:

Dept Affected:
■rou

h3l5l-DCA-R,V-3-15-C7 
MB 151

Adm in strat on
R sk Management

Sponsor
Requester

Representative Johnson
Component R.sK Management

House State Affairs

Expenditures/Revenues

Component No. 

(Thousands of Dollars)

71

Note: Amounts do n o t include infla tion unless o tne r.vse noted below.
OPERATING EXPENDITURES FY 2006 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
I CAPITAL EXPENDITURES I I i I I |
ICHANGEIN REVENUES ( ) I I I I I I I

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF,Program Receipts 
1037 GF/Mental Health
Other (Specify Type-Do not abbreviate)

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of iny current year (FY2007) cost:
Mark this bux (X) if funding for this bill is included
POSITIONS

0 0
r*s FY 2008 budget proposal:n the Governc ....... " ]

Full-time
Part-time
Temporary

ANALYSIS: (Attach a separate page if necessary)
This legislation requires use of standard indemnity clause in “professional service" (AS 36.30.990) 
agreements by all public agencies as brcadly defined.

The stipulated 'anguage proposed is similar to standard terms already being used for many years by state 
agencies protected by state's self insurance program administered by the Division of Rii,< Management, 
thereby there is no operational or financial impact.

P-epared by: 
Division
Approved by: 
Agency

J. Brad Thompson. Director Phcre 465-5723
Risk Management Date.Time 3.15,07 4:00 PM
Kevin Brooks. Deputy Commissioner Date 3,15,07 5:00 PM
Department of Administration
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A l la s U t a d  Siilldar* 
and Canlraatora. Inc.

A la sk a  Chapter

2006 Board of Directors

I*estry Lind, Chairman 
Consolidated Enterprises, Inc.

j n  Gilbert, Past Chair 
^oelhoven Oilfield System 
Services, Inc.

Klebs, Chair-Elect 
K.ebs Mechanical, Inc.

Ron Alban 
5 zzretary/Treasurer 
a ,ra n & Company, CPA’s

j-yjte Aune 
AAA Fence, Inc.

jc rv i Fortner 
M«oc:an Systems, Inc.

Mar* Pate, Chapter Labor 
Attorney
E oe. Miller & Pnte P.C.

<er Smith
Wire Communications & 
E'ecthcal, Inc.

April 27'", 2007

To Whom It May Concern:

This letter is written in support of HB 151 on behalf of the 
members of Associated Builders and Contractors of Alaska.
The membership of ABC Alaska strongly supports the idea of 
indemnification, defense, and hold harmless provisions in 
construction-related professional services contracts of state 
agencies, quasi-public agencies, municipalities and political 
subdivisions.

Sincerely,
)/

(A/ \ '(  H. C C'\-Rebetca Logan 
President and CEO

Rockwell Smith 
Preferred Plumbing & 
Heating

joan r.e Trefethen
Two Cities Construction, Inc.

360 W es t B enson , Su ite  200 • A n ch o ra g e , A K  99503 • Tel: 907.565.5600 •  Fa x : 907.565.5645 • Em a il: In fo igabca laska .i



M urray Sc Associates, P. C. Consulting Engineers
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March 14, 2007

The Honorable Beth Ke rtjlla  
State Capitol, Room 404 
Juneau, AK 99801-1182

The Honorable Craig Johnson 
State Capitol, Room 126 
Juneau, AK 99801-1182

Subject: House Bill HB No. 1S1

Dear Representatives:

As a private professional engineer and owner o f a local engineering firm I would like to 
inform you that I strongly support HB 151. The University and the City and Borough of 
Juneau has required indemnification language in our past contracts which is very arbitrary, 
unfair, and likely not even enforceable.

Some professional will not even compete for thee projects solely because of the 
indemnification requirements. Time and effort are wasted reviewing these unfair 
requirements.

Please vote in support o f this bill. I f you have any questions, please contact me.

Cordially,

Douglas Murray, P.E.
President, Murray & Associates, P. C. 
(907)780-6151
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The Honorable Craig Johnson 
State Capitol. Room 126 
Juneau. AK 99801-1182

RE: Support of HB151

Dear Representative Johnson:

We are writing to express our support of the indemnification provisions addressed in HB 151.

Livingston Slone, Inc. is an architectural firm providing professional services for facility designs and 1 
have been negotiating contracts with State, Federal and Local government agencies on my firm’s 
behalf for more than 30 years. Indemnification provisions in contracts as a whole create one of the 
greatest difficulties in reaching agreement during contract negotiations. They can result in added costs, 
schedule increases and hard feelings at a time when owners and professional firms need to be 
cooperating for the good of a project.

Many public-agency contracts, such as that of the University of Alaska, require professional firms 
(A/Es) to indemnify the owner even if the A/E is not at fault. Livingston Slone and our colleagues in 
the design professions can, and do, carry insurance for professional liability, business liability, etc. We 
can accept liability our acts and performance, but not the acts or performance of others. State law 
requires the Architect or Engineer o f  Record to be liable and not their employer. So, indemnifying an 
owner even when the A/E is not at fault puts tremendous risk on individuals; risk that cannot be 
insured under normal policies. The indemnification provisions are almost always the contract points 
that require both the owner and the A/E to consult attorneys, driving up the costs of doing business for 
both. We invest literally tens thousands of dollars in getting proposing on and negotiating contracts. 
This puts us at a commercial disadvantage and we are often forced by circumstance to sign contracts 
that have indemnification provisions that we can’t insure.

The language you have crafted in HB151 is much better than that which currently exists. Contractors 
take responsibility for problems when they are at fault, Owners do so when they are at fault and if the 
fault is shared, each party takes responsibility at the level or percentage they are at fault. It is a win- 
win proposition. Having specific indemnification language codified into law will make negotiations 
easier and more cost effective for both the public agency and businesses. These cost savings can result 
in more efficient use of public and business resources.

Thank you. HB 15 1 is certainly a step in the right direction.

Sincerely,
LIVINGSTON SLONE, INC.

C i v i l  E n g i n e e r

Thomas W. Livingston, FAIA 
Architect
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March 12. 2007

The Honorable Craig Johnson,
State Capital, Room 126 
Juneau, Alaska 99801 -1182

Subject: HB No, 151

Dear Representative Johnson.

I am writing this letter to endorse and strongly support HB No. 151 for the following reasons.

1) Errors and Omissions insurance covers negligence, errors, and omissions of the
professional. These policies do not cover liabilities arising due to the negligence, errors, or 
omissions of the Owner. As such, unfair indemnification clauses may not provide the Owner 
with the liability coverage that they expect.

requirements. As a result, the most qualified professional may not be selected for some 
projects and this is detnmental to the public interests.

review and assess the unique indemnification language contained in each professional 
service agreement. This raises the cost for public projects.

likely to be less diligent and increase the likelihood of negligence, errors, and omissions. 
This is not beneficial to the public since there is still a negative impact to the public, 
regardless of who is held responsible.

have contributed to the problem. Arbitrarily assigning liability to the design professional is 
unfair and may prevent the public agency from taking the appropriate counter-measures to 
prevent similar problems in the futjre.

Reputable engineers, architects, surveyors, and scientists are agreeable to bear responsibility for our 
mistakes. We maintain comprehensive and expensive errors and omissions insurance policy to 
protect our clients should we were to be negligent in our professional services. However, it is unfair 
and not in the public interest for us to accept this risk for the performance of other parties whose actions 
are well beyond our control.

Please contact me at (907) 344-7575, or by e-mail at rardykinrev kinrevenq,5)alaska ret if you require 
additional information.

Sincerely,
Kinney Engineering, LLC

2) Some professionals will not compete for projects containing unfair indemnification

3) Substantial time and expense is incurred by professionals and insurance companies as they

4) When a public agency shifts the liability for their actions to consultants, the public agency is

5) In many cases when a problem arises, both the public agency and the design professional

James R. (Randy) Kinney. P E. PTOE 
Member



March 10, 2007

Representative Craig Johnson 
State Capitol, Room 126 
Juneau, Alaska 99801-1182

Re: H ouse Bill 151

Design Alaska strongly supports H ouse Bill (HB) 151 requiring faiily apportioned 
indemnification and hold harm less provisions in the professional sen/ices 
contracts of public and quasi-public agencies.

Use of indemnification and hold harm less provisions that require design 
professionals to assu m e liability beyond their own negligence serve the purpose 
of reducing agency risk by insulating the agency from its own negligence. This 
unfairly and inappropriately c rea tes  a liability risk for professional service firms 
that is not uninsurable. Design A laska’s professional liability insurance covers 
only our own negligent acts, errors or om issions; our professional liability 
insurance cannot be extended to cover the negligence of others.

Design Alaska strongly supports the HB 151 legislation prescribing 
indemnification language that is uniform for all governmental agencies in Alaska; 
that requires each  party to be financially responsible for their own neglige.it acts, 
errors, or om issions; and that apportions liabilities on a com parative fault basis. 
We believe HB 151 a s  currently written will clarify the contractual liabilities of the 
parties and allocate risk in a fair and balanced manner. Thank you for 
sponsoring HB 151.

Sincerely,

h o c i n n  A la « l r a  I n r

cc: JBW, CHM

c: new project documents''Q05'hb 151 hb151 etterdoc

Design Alaska Inc. Architects • Engineers • Surveyors 
601 College Road Fairbanks Alaska 99701 907 462 1241

Fax 907 456 6883 E Mail mail@designalaska.conr.
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March 9, 2007 
W.O. D00001

The Honorable Craig Johnson 
Representative of ihe State of Alaska 
State Capitol, Room 126 
Juneau, Alaska 99801-1182

Subject: State of Alaska Department of Transportation and Public Facilities
Indemnification clause

The Honorable Craig Johnson:
DOWL Engineers (DOWL) has been in business in Alaska for 45 years, providing professional 
engineering services for clients throughout the state of Alaska in both the public and private sector. 
We employ more than 200 people and have thriving branch offices in Kodiak, Palmer, Seattle and 
Tucson. DOWL tirmly supports HB 151.
Currently, the State of Alaska Department of Transportation and Public Facilities (DOT&PF) contract 
language includes a “comparative fault” provision in its indemnification clause. This provision is 
consistent with industry standards and with what is widely considered “insurable” by Architect and 
Engineering (A/E) firms and their insurance companies.
While DOT&PF conforms to the latest standards, some state entities include contract language that 
puts the entire liability on the A/E firm regardless of the level of fault that is apportioned by the courts. 
This language takes all of the accountability off of the contracting agency and places it on the 
contractor— in effect, putting thtm in the role of an insurance company. Furthermore, the contract 
language is often non-negotiable aid jeopardizes the award of the contract if the A/E firm refuses to 
accept the asymmetrical condition.
I have attached language extracted from the latest Engineers Joint Contract Documents Committee 
Standard Form of Agreement which discusses insurance guidelines and indemnification. Section 
6.11.2 discusses the need to indemnify the Owner (State of Alaska) when there are costs, losses, or 
damages due to an engineering firm’s negligent acts. Similarly, Section 6.11.3 indemnifies the 
engineering firm when the Owner’s negligent acts cause costs, loss, or damage. It is clear HB 151 
conforms to the latest national standards for contract indemnification.
Thank you for sponsoring HB 151. I think it will go a long way toward promoting accountability for 
those working on Alaska’s important public projects. If I may be of additional assistance as this 
legislation goes through the committee process, please do not hesitate to call.
Sincerely,
DO W L Engineers

Stewart G. Osgoock'P.E. 
President

Attachment: As stated

DO >001 liv-r i-r I 85' S<lO'..M0T "SS
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“ arranger,” “operator.”  "generator.” or "transporter” o f 
hazardous substances, as defined in the Comprehensive 
Environmental Response. Comi'eiisation, and Liability Act 
o f 1990 (CER CLA ), which are or may be encountered at or 
near the Site in connection with EN G IN EER 'S  activities 
under this Agreement.

F, If EN G IN EER 'S  services under this 'qreement 
cannot be performed because o f a Hazardous 
Environmental Condition, the existence o f the condition 
shall justify ENGINEER 'S  terminating this Agreement for 
cause on 30 days notice.

6.11 Allocation of Risks

1. To the fullest extent permitted by law, 
E N G IN E E R  shall indemnify and hold harmless 
O W N ER , O W N ER 'S  officers, directors, partners, and 
employees from and against any and all costs, losses, 
and damages (including but not limited to all fees and 
charges o f engineers, architects, attorneys, and other 
professionals, and all court or arbitration or other 
dispute resolution costs) caused solely by the negligent 
acts or omissions o f E N G IN E E R  or EN G IN EER 'S  
officers, directors, partners, employees, and 
E N G IN E E R ’S Consultants in the performance and 
furnishing o f E N G IN E E R ’S services under this 
Agreement.

2. To the fullest extent permitted by law, 
O W N E R  shall indemnify and hold harmless 
EN G IN EER , EN ' IN EER 's  officers, directors, 
partners, employees, and EN G IN EER 'S  Consultants 
from and against any and all costs, losses, and damages 
(including but not limited to all fees and charges o f 
engineers, architects, attorneys, and other professionals, 
and all court or arbitration or other dispute resolution 
costs) caused solely by the negligent acts or omissions 
o f O W N ER  or O W N E R ’S officers, directors, partners, 
employees, and O W N ER 'S  consultants with respect to 
this Agreement or the Project.

officers, directors, partners, employees, and 
ENGINEER 'S  Consultants from and against all costs, 
losses, and damages (including but not limited to all 
fees and charges o f engineers, architects, attorney s, and 
other professionals, and all court or arbitration or other 
dispute resolution costs) caused by, arising out o f or 
resulting from a Hazardous Environmental Condition, 
provided that (i) any such cost, loss, or damage is 
attributable to bodily injury, sickness, disease, or death, 
or to injury to or destruction o f tangible property (other 
than completed Work), including the loss o f use 
resulting (herefrom, and (ii) nothing in this paragraph
6.11.A.4. shall obligate O W N ER  to indemnify any 
individual or entity from and against the consequences 
o f that individual's or entity’s own negligence or 
w illful misconduct.

5. The indemnification provision o f paragraph
6.11.A.1 is subject to and limited by the provisions 
agreed to by O W N ER  and E N G IN EE R  in Exhibit I, 
"Allocation of Risks,” i f  any.

6.12 Notices

A. Any notice required under this Agreement w ill be 
in writing, addressed to the appropriate party at its address
on the signature page and given personally, or by registered
or certified mail postage prepaid, or by a commercial 
courier service. A ll notices shall be effective upon the date 
o f receipt.

6.13 Survival

A. A ll express representations, indemnifications, or 
limitations o f  liability included in this Agreement w ill 
survive its completion or termination for any reason.

6.14 Severability

A. Any provision or part o f the Agreement held to be 
void or unenforceable under any Laws or Regulations shall 
be ueemed stricken, and all remaining provisions shall 
continue to be valid and binding upon O W N ER  and 
ENGINEER, who agree that the Agreement shall be 
reformed to replace such stricken provision or part thereof 
with a valid and enforceable provision that coi.ies as close 
as possible to expressing the intention o f the stricken 
provision.

6.15 Waiver

A. Non-enforcement o f any provision by either party 
shall not constitute a waiver o f that provision, nor shall it 
affect the enforceability o f that provision or o f the 
remainder o f this Agreement.

6.16 Headings

A. The headings used in this Agreement are for 
general reference only and do not have special significance.

3. To the fullest extent permitted by law, 
E N G IN E E R ’S total liability to O W N ER  and anyone 
claiming by. through, or under O W N ER  for any cost, 
loss, or damages caused in part by the negligence o f 
EN G IN EE R  and in pan by the negligence o f O W N ER  
or any other negligent entity or individual, shall not 
exceed the percentage share that E N G IN EE R ’S 
negligence bears to the total negligence o f OW NER. 
EN G IN EER , and all other negligent entities and 
individuals.

4. In addition to the indemnity provided under 
paragraph 6.1I.A.2 o f this Agreement, and to the 
fullest extent permitted by law, O W N ER  shall 
indemnify and hold harmless EN G IN EER  and its

A. Indemnification

Standard Form o f Agreement 
Between Owner and Engineer for Professional Services 

Page 7 o f  13



Architects Alaska*
March 9. 2007 An Alaskan Corporation

Architecture 
c3dity Planning 
r  tenor ArchitectureRepresentative Craig Johnson r,enor rchl,ectt-iv

State Capitol. Room 126 
Juneau. AK 99801-1182
Subject: HB-I5I
Dear: Representative Johnson
1 am writing to express my support for HB-I5I. Architects Alaska has been providing 
Architectural Design Services throughout Alaska since 1950. I personally have been 
practicing in Alaska for more than 26 years. We employ approximately 30 professional in
2 offices located in Anchorage and Wasilla, Alaska.
Recently, within the past 5 to 7 years, we have been experiencing more and more 
difficulty in negotiating fair contract language with clients, especially governmental 
agencies. These clients have been attempting to shift their risk unduly to the design 
community. Contact language requires the design team to hold the client harmless for ail 
of the client’s acts. This includes the client employees and agents. We take exception to 
this and consistently find ourselves in the position of negotiating this type of language out 
of contact(s), which is time consuming, expensive and needless to say frustrating.
First of all the design team has no control over the client’s action and should not be held 
accountable for such acts. Secondly, this is uninsurable language. Most clients do not 
understand this. As requested by most government contacts, we provided professional 
liability insurance, which helps reduce the client’s risk. However this risk is not reduced 
if the contact language is uninsurable.
We support HB-151. The bill language provides a more equitable share of risk to each 
party with regards to who has control over the tlrm(s), agency(s), employee(s), agent(s) 
or individual(s) actions.

Thank you for addressing this matter.
Sincerely;

Mark A. Kneedler. AIA 
President

900 l/V 5th Avenue. Suite 403 
Anchorage. Alaska 99501-2029 
(907) 272-3567 
FAX (907) 277-1732

191 E. Swanson Avenue 
Wasilla. Alaska 99654-7025 
<907) 373-7503 
FAX 1907) 376-3166



A la s k a  S o c ie t y  o f  P r o fe s s io n a l  E n g in e e r s  

P r o f e s s io n a l  E n g in e e r s  in  P r iv a t e  P r a c t ic e
750 W. Dimond Boulevard, Suite 20J .Anchorage, .AK99515 

March 9,2007
The Honorable Craig Johnson,
State Capital, Room 126 
Juneau, Alaska 99801-1182
Subject: HBNo. 151
Dear Mr. Johnson:
The Professional Engineers in Private Practice is a professional society for individuals providing consulting 
services to private and public clients. Our members have observed a steady increase in the number of public 
agency professional service agreements that require design professionals to assume liability which is 
uninsurable. We believe that this type of professional service contract language is unfair and is not in the 
best interest of the public. We endorse and strongly support HB No. 151 for the following reasons.

1) Errors and Omissions insurance covers negligence, errors, and omissions of the professional. These 
policies do not cover liabilities arising due to the negligence, errors, or omissions of the Owner. As 
such, unfair indemnification clauses may not provide the Owner with the liability coverage that they 
expect.

2) Some professionals will not compete for projects containing unfair indemnification requirements.
As a result, the most qualified professional may not be selected for some projects and this is not 
beneficial to the public.

3) Substantial time and expense is incurred by professionals and insurance companies as they review 
and assess the unique indemnification language contained in each professional service agreement 
This raises the cost for public projects.

4) When a public agency shifts the liability for their actions to consultants, the public agency is likely to 
be less diligent and increase the likelihood of negligence, errors, and omissions. This is not 
beneficial to the public since there is still a negative impact to the public, regardless of who is held 
responsible.

5) In many cases when a problem arises, both the public agency and the design professional have 
contributed to the problem. Arbitrarily assigning liability to the design professional is unfair and 
may prevent the public agency from taking the appropriate counter-measures to prevent similar 
problems in the future.

The Professional Engineers in Private Practice believe that it is in the best interest of the public that each 
party in a professional service agreement be financially responsible for their own liabilities and to apportion 
joint liabilities on a comparative fault basis. As such, we strongly support House Bill 151.

Arnold N. Harder, P.E. 
Chairperson, Alaska Chapter
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March 8. 2007
Representative Craig Johnson 
State Capitol, Room 126 
Juneau, Alaska 99801-1182
Regarding: House Bill 151
Dear Representative Johnson:
The American Consulting Engineering Companies (ACEC) of Alaska strongly supports House 
Bill (HB) 151 requiring fairly apportioned indemnification and hold harmless provisions in the 
professional services contracts of public and quasi-public agencies. Gross imbalances in 
indemnification and hold harmless contract clauses create what is unquestionably the most 
contentious issue in contract negotiations between professional service providers and 
governmental and quasi-govemmental agencies in the State of Alaska.
In recent years, several Alaskan government and quasi-govemment agencies have required 
design professionals to assume additional liability beyond the consultant’s own negligence. The 
purpose of this action is to reduce agency risk by insulating the agency from its own negligence. 
This inappropriately increases liability risk to professional service firms and creates a contract 
that is not fully insurable, and in many cases uninsurable. Professional Liability Insurance is 
limited to negligent acts, errors or omissions. Consultants that agree to overly broad 
indemnification and hold harmless contract clauses do so without the possibility of insurance and 
place their livelihood and the fate of the agencies’ project at great risk.
ACEC of Alaska strongly supports the HB 151 legislation prescribing indemnification language 
that is uniform for all governmental agencies in Alaska; that requires each party to be financially 
responsible for their own negligent acts, errors, or omissions; and that apportions liabilities on a 
comparative fault basis. We believe HB 151 as currently written will clarify the contractual 
liabilities of the parties and allocate risk in a fair and balanced manner. Thank you for 
sponsoring HB 151.
Yours truly,
American Council of Engineering Companies of Alaska

Paul C. Ramert, P.E. 
President

P.O. Box 200345 Anchorage, AK 99520-0345



Shawn Florio, P.E.
2020 Shore Drive 
Anchorage, A laska 99515

March 8, 2007

Representative Craig Johnson 
State Capitol, Room 126 
Juneau, A K  99801-1182

RE: HB151 -  Contractual Indemnification

Representative Johnson:

Thank you for sponsoring HB151. Although I am writing on my own behalf as a licensed 
engineer in the State of Alaska, I am familiar with the subject as the immediate past 
president of the A laska Professional Design Council (APDC).' For your reference, A PD C  
is a consortium of professional societies that represents approximately 5,000 licensed 
architects, engineers, land surveyors, landscape architects and other design 
professionals.

Over the past few years, my involvement with A P D C  has exposed me to requests by 
owners of some projects -  many times government agencies -  to contractually 
indemnify uninsurable risks to design professionals. Many times these risks are 
uninsurable by the designer or his/her firm since the risk is beyond their own limit of 
negligence. This p laces the design professional in the precarious position of having to 
confront their client during contract negotiations with the issue, or alternatively assuming 
the uninsurable liability.

I support HB151 in its current form. HB151 provides uniform language for all state 
agencies and requires each party to be financially responsible for their own liabilities and 
fairly apportions joint liabilities on a comparative fault basis.

Thank you for your efforts.

Respectfully,
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March 8, 2007

Representative Craig Johnson 
State Capitol, Room 126 
Juneau, Alaska 99801 -1182

RE: HB 151. Indemnification and Hold Harmless Provisions in Professional Serv ices Contracts

Dear Representative Johnson:

R&M Consultants, Inc. strongly supports HB 151 which will provide standard indemnification and 
hold harmless provisions for professional services contracts with state agencies, quasi-public 
agencies, municipalities, and political subdivisions. HB 151, as written, utilizes standard language 
found in State of Alaska Department of Transportation & Public Facilities (DOT&PF) contracts that 
have been used for many years.

The DOT&PF indemnification and hold harmless language provides liability and obligation on a 
comparative fault basis, and does not require obligation to the professional services firm for 
independent negligence by the owner, or a third party. The DOT&PF language does protect the 
owner from negligence by the professional services firm.

Many agencies have utilized the DOT&PF indemnification and hold harmless language as it is fair, 
has stood the test of time, and is supported by the State of Alaska.

Recently, a significant number of public agencies have been utilizing indemnification and hold 
harmless language that assigns liability and obligation to professional services firms for independent 
actions, or negligence by the owner or third parties. These clauses are uninsurable and require the 
professional sen ices firm to either accept the contract with undue risk, expend time and effort to 
renegotiate the indemnification and hold harmless language, or walk away from the work.

As in all contracting, standard language that has stood the test of time results in less risk for all 
parties, and provides for a more competitive marketplace.

Thank you for sponsoring HB 151. This important legislation will be beneficial to all Alaskans.

Frank D. Rash P.E. 
Vice President
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Representative Craig Johnson 
State Capitol, Room 126 
Juneau, AK 99801-1182

Re: HB 151

Dear Representative Johnson,

I am writing in support of streamlining and standardizing indemnification clauses as 
proposed in HB 151. I have practiced architecture in Alaska for more than 30 years and 
am a principal in the firm McCool Carlson Green in Anchorage. Most of work has been 
for public clients with some of our more prominent buildings being the C Terminal at 
Ted Stevens International Airport, the Nesbett Courthouse in downtown Anchorage and 
UAA’s Aviation Technology Center at Merrill Field.

Through the years I have spent countless hours discussing insurance and indemnification 
issues with our clients and up until recently most of the public agencies we work for have 
been willing to include reasonable indemnification clauses in their professional services 
contracts. That changed recently when two of our long term clients, the Mat Su 
Borough and the University of Alaska issued new contract forms that included clauses 
that were unfair, unreasonable, inconsistent with available insurance coverage and out of 
step with design industry practices. These indemnification clauses attempt to shift as 
much risk as possible to the design professionals, making them liable for events that are 
out of their control and potentially unrelated to the services they provided. Some even 
attempt to make the design professional responsible for the negligence of the owner. The 
use of such one sided contract clauses does not foster the spirit of teamwork and 
cooperation necessary to design public projects and is bad public policy.

HB 151 suggests the state mandate standardization of these clauses in all professional 
services contracts with public agencies based on language currently used by ADOT/PF. 
While this language does not include all the provisions the insurance industry might like 
it strikes a fair balance between reasonable protections for the owner and the current state 
of design practice and insurance coverage. I encourage you to support HB 151 and move 
it quickly through the committee process.

Sincerely,
McCool Carlson Green Architects

Michael Carlson, AIA/CCS/NCARB 
Principal .Architect John E. McCcol 

Michael ?. Carlson 
C.:u$!as G. Green

SCI Photo Avtr.uc 
.Anchorage. A-'aslu SSfCi 
;9C7J 563-S474 
7AX iSCT) 5Si-4572
rr.cg(j~mcga!ailca.ccm



March 7, 2007

Representative Craig Johnson 
State Capitol, Room 126 
Juneau, AK 99801-1182

Subject: HB 151 -  Contractual Indemnification

Dear Mr. Johnson:

The purpose of this correspondence is to share my support with respect to proposed HB 
151 with respect to Contractual Indemnification Language.

As a practicing Engineer and business owner, I feel that it is important for contracts 
between the State and Professional Service providers to be fair to both parties. In 
addition, contract provisions need to be reasonably insurable by our insurance providers 
without excessive costs that will eventually trickle down and be paid for by the public.

Thank you for your work on the proposed bill.

Sincerely,

Calvin C. Hay, P.E.
5520 E. 112th Avenue 
Anchorage, AK 99516

cc: Senator Con Bunde
cc: Representative Bob Lynn
cc: Representative Ralph Samuels
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March 6. 2007

Representative Craig Johnson 
Alaska Legislature 
State Capitol, Room 126 
Juneau, Alaska 99801-1182

RE: Support for House Bill 151, Indemnification Standardization for Alaskan Public Agencies

Dear Representative Johnson:

MACTEC Engineering and Consulting, Inc., is pleased to register its support in favo. of House Bill 
151 requiring standardized indemnification and hold harmless provisions in professional services 
contracts for public agencies in Alaska. Passing of this bill will benefit not only the architect- 
engineer (A-E) industry, but also the State, the public agencies, and the people of Alaska.

Apportionment of joint liability on a comparative fault basis provides for indemnification to the 
extent that the professional A-E service provider is negligent. Any non-comparative fault 
apportionment is simply not fair and will ultimately result in higher project costs.

Responsible professional A-E service providers carry professional liability insurance for negligent 
acts, errors, or omissions, so it behooves public agencies to require indemnification for those items 
to take advantage of the provider’s insurance coverage in the event that indemnification by the 
provider becomes necessary. Currently several public agencies’ standard contracts include 
indemnification terms that are not covered by professional liability insurance, and the inclusion of 
those terms in a signed contract can negate all professional liability coverage. Standardizing 
indemnification terms protects the agency and the A-E service provider.

Sincerely,

Ja:
Alaska Office Manager

M d Consulting

QCTE.cc/A0253G

MACTEC Engineering and Consulting, Inc.
601 E 57th Place • Anchorage. Alaska 39518 •  Phone: 907.563.8102 •  Fax: 907.561.4574 www.mactec.com

http://www.mactec.com


March 6. 2C07

The Honorable Craig Johnson 
State Capitol, Room 126 
Juneau, A K  99801-1182

Dear Mr. Johnson:

I would like to express to you my strong support for House Bill No. 151, This important 
legislation addresses a critical issue associated with professional services agreements between 
public agencies and professional design firms in Alaska, specifically, indemnification and hold 
harm less agreements.

There currently exists a w ide disparity between the professional services agreements used by 
various public agencies to contract for professional design services in Alaska. Many of the 
agreem ents contain indemnification and hold harmless clauses that attempt to shift risk from the 
public agency to the design professional unfairly. Such clauses are typically either uninsurable 
or insurable only at very high cost.

U se  of unfair indemnification c lauses has resulted in a number of undesirable effects:

1) Inappropriate shift o f risk to the design professional
2) Unfair shift o f fault from the responsible party to the design professional
3) Fa lse  sense of risk management (frequently the indemnification clauses are uninsurable, 

hence, no real n'sk protection is made available to the public agency)
4) Increased costs experienced by the design professional community, which ultimately 

translates into increased costs for the delivery o f projects for the public agencies.
5) Fewer qualified design professionals available to provide competent services to public 

agencies. Responsib le design professional firms cannot reasonably accept the risk and 
costs associated with unfair indemnification clauses.

A s  a design professional, I am quite willing to accept reasonable risk in the performance of our 
professional services, to provide protection to our clients for services rendered through 
responsib le  risk management and insurance, and to accept the responsibility for our negligent 
acts, errors, and om ssions, should they occur. However, it is extremely difficult for us to accept 
the risk and liability of negligent acts, errors, and omissions that are the responsibility o f other 
parties.

The proposed legislation would correct the current deficiencies, 'airly allocate risk and 
responsibility in professional services agreement, and improve the delivery of professional 
services for public agencies in the State of Alaska.

P O C  I N C .  E N G I N E E R S

2700 Gamoell Screet. Suite 500 

Archorage.AK 99503 

T: 907.743.3200

: . 907743.3295



HB 151
March 6. 2007 
Page 2

Ultimately, our mandate as des g r  profess.ona.s .s to protect the health, safety, and welfare of 
the public. W e do so in part through the services we deliver to public agencies' This leaisiation 
helps provide an appropriate and fair framework under which we deliver those services

President
PDC, Inc. Engineers
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March 6, 2U07

Representative Craig Johnson 
State Capitol, Room 126 
Juneau. A K  99801-1182
Via email to Rep_Craig_Johnson cllegis.state.ak.us

RE: HB-151 Indemnification Provisions in Professional Contracts 
SUBJ: Please Pass HB-151; Indemnification Reform is essential

Dear Representative Johnson:

Standardization of fair and balanced indemnification requirements in public 
contracts is long overdue and urgently needed. The public has much to gain by 
the indemnification standardization offered by HB-151, and much to lose if 
the status quo is maintained.

No single term in a professional services contract has more impact than 
indemnification. A fair and balanced indemnification requirement sets a 
positive tone for the project that follows, and the opposite is also true. One 
sided indemnification provisions that add large uninsurable risks for a 
consultant create an awkward environment that is adverse, defensive, more 
expensive and less creative. Ultimately, uninsurable indemnification 
requirements drive good professionals from the marketplace.

Good project development and design requires very' collaborative effort 
between owner and designer, and a great deal of effort by both parties. A 
professional services contract that nurtures qualities of mutual respect, 
fairness, open communications and the free and open exchange of ideas is the 
first and perhaps the most important step in establishing a cooperative 
relationship and a successful outcome. A contract that chills this relationship 
between designer and owner leads to mediocrity at best, and sets a stage for 
disappointment and confrontation.

Public agencies hold enormous coercive and situational power, simply by the 
very nature of their control of rather large design and construction budgets. 
Consequently, contracting public agencies are in a position to impose unfair 
conditions in their agreements that violate what most would consider ethical 
business practices and fundamental fairness. In Alaska today, some agencies 
demand absolution from all liability and loss, except for loss resulting from 
the “Owner’s gross negligence or willful misconduct.” This exception is 
virtually impossible to prove, so the consultant is effectively responsible for 
everything, even acts of the public agency and others completely out of the 
consultant’s control.

aLAN\ NG
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Professional L iability  Insurance only  covers dam ages caused by the negligence o f  the insured 
consu ltan t relative to the accep ted  professional standard  o f  care. N ationally , the accepted 
p rofessional standard  o f  care  is “ the ordinary  and reasonable care required and established by 
ex p en  testim ony o f  w hat a reasonab le  and prudent professional w ould have done under the 
sam e or sim ilar c ircum stances at the sam e tim e in the sam e locality .”

A ny firm , either th rough  ignorance o r o therw ise, m ay assum e a greater responsibility  or 
h igher standard  o f  care , bu t professional liability  insurance (PLI) will not cover the additional 
liability.

W ithout PLI insurance, consu ltan ts  w ho accept onerous indem nifications and uninsurable 
standards are  seldom  cap ab le  o f  honoring  them , and those w ho accede to broad, uninsurable 
con tractual liability requ irem en ts  do so a t great peril to their livelihoods. For this reason, 
m ost consultan ts pay c lo se  a tten tion  to indem nification  clauses in contracts, and spend 
considerable  tim e a ttem p ting  to negotiate  fair and insurable term s.

A t U SK H  Inc., we spend at least 100 hours per year o f  Principal tim e battling  draconian 
indem nification  language. T here  are currently  426 licensed arch itect/engineer corporations 
in A laska. I f  only one quarte r (25% ) o f  them  spend as m uch tim e as we do, the cum ulative 
im pact exceeds 10,000 hours o f  p rofessional tim e per Year! A dding in the tim e spent by 
insurance com panies and their legal departm ents, the total cost to the pubic is dram atic. At 
the current average b illing  rate  for Principal level architects and engineers o f  about 
$ 1 50/hour, the w asted po ten tia l o f  A /E  firm s struggling  w ith unfair indem nification language 
m ay exceed $1,500 ,000  per year. T hese costs are eventually  passed on to the public. There 
is no free lunch.

Paradoxically , consultan ts w ho tru ly  understand risk  are in the best position  to help the 
O w n er's  p ro ject p roceed sm ooth ly , yet typically these p rofessionals refuse to  sign onerous 
indem nification clauses. T h is leaves the O w ner w ith consultan ts who are m otivated  to be 
overly conservative and em ploy  costly  “defensive design” techniques to lim it their risk or 
som ehow  m ake them selves “ju d g m e n t p ro o f ’. W ith one-sided  indem nification clauses, not 
only  does the cost o f  A 'E  serv ices increase but the quality  o f  service m ay be reduced. It is a 
double w ham m y.

The party w ith the m ost to gain  from  a project is the O w ner and the equitable d istribution o f  
risk should acknow ledge these factors. D esign professionals do not have deep pockets and 
should  not be expected to assum e all risks.

Representative Craig Johnson
Page Two
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R epresentative C raig  Johnson  
Page Three

Fair practice requires that the C onsultan t shou ld  be responsible for their negligence, the 
Public A gency  shou ld  be responsib le for their negligence, and if  there  is jo in t negligence 
then the liability  shou ld  be shared. E ither w ay, the indem nification shou ld  be lim ited  to 
exclude unrelated th ird  party  events.

This question  o f  indem nifica tion  has been addressed  by the State o f  A laska D epartm ent o f  
T ransportation  (A D O T ) w hose language has been  adopted by m any boroughs and agencies 
throughout A laska fo r decades. HB-151 standard izes the A D O T approach. Even though the 
precise A D O T  language is less than  perfect, it is an excellent m odel to em ulate. The 
language o f  HB -151 reta ins the true essence and sp irit o f  the current A D O T  language.

T hank you for your e ffo rts  on b e h a lf  o f  the professional architects, eng ineers, and land 
surveyors, and the genera l public  in A laska. HB-151 is im portant leg isla tion  that w ill benefit 
all A laskans.

Sincerely,

Jam es A. H uettl, A1A 
C hairm an o f  the B oard 
C h ie f Executive O fficer
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R epresen tative  C raig  Johnson 
S tate C apita l, Room  126 
Juneau , A K  99801-1 182

S u b ject: H ou s*  Bill 151
D esig n  P ro fess io n a l C ontractual L anguage

D ear R epresen tative  Johnson

I am  w riting  to  support the efforts o f  the HB I5 l  in direct a lignm ent w ith A laska Design 
P rofessional C ouncil (A PD C ). I am  a m em ber o f  the A PD C  C ontract T ask  Force Com m ittee. 
As an insurance b roker representing  m ore than  thirty (30) D esign P rofessional Firm s over the 
past ten ( 10) years, I have con tinually  review ed poorly w ritten un insurable  contracts released by 
public  agencies.

it is com m on for onerous indem nification  clauses w ithin contracts to requ ire  the design 
consu ltan t to  take on  liabilities that are not their typical responsib ility  in  the design aspect o f  the 
project. Insurance can generally  cover liabilities that are T O R T  L aw  and  w ould be the firm ’s 
responsib ility  even i f  a  contract w as not in place. Exam ples o f  a poorly  w ritten  contract 
language that I identify  for a  design  professional firm  are:
• “ D efend the public  agency for any and all c la im s.” D esign professionals insurance will 

p rov ide defense w hen  the negligent act, error o r om ission o f  the consu ltan t’s w ork is 
identified  as culpable. It is typical to see a contract that does not tie the liability  to negligent 
acts, e rro rs or om issions.

■ R eference to the design  professional consul Lain as a “contractor” , w hich could  hold  the firm 
to a h igher standard o f  care  to include guarantee, w arranty or certification  o f  work. Design 
p rofessional standard o f  care is not guaranteed, w arranted or certified . A  design consultan t’s 
w ork is intellectual property vs. an actual structure that is the final w ork product o f  a 
con tracto r construction firm.

• G iving the public  agency ow nersh ip  o f  the design team s draw ings and  docum ents. As design 
firm  provides a professional service to their clients, not a product. A  design professional 
intent is to protect against unauthorized reuse o f  their draw ings and specifications by others.

I believe m any  public agencies attem pt to write one contract that fits all aspects o f  a building 
project. As referenced above, w hen a contract is w ritten for a general contracting  construction 
firm  it requires broader liability  that is outside the standard o f  care o f  a design professional 
consultant. It is unfortunate these incorrectly  w ritten indem nification clauses in contracts are

AM|C Marsn * Mclennan Ccmpar «
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forced on  the design p ro fessional co n su ltan ts’ all around the State. The release o f  such a poorly 
w ritten  con tract requ ires a design  p ro fessiona l consu ltan t firm ’s to m ake a risk  m anagem ent 
decision  to  determ ine if  they  w an t to  take on the liab ilities outside their insurance program . 
T here are also  firm s out there  th a t do  n o t have  a  full understanding  o f  the risk  they are taking 
undertak ing  w ith such  poorly  w ritte n  onerous contract.

I support this bill and com m end  you  fo r your support and action. P lease feel free to contact me 
w ith  any additional questions o r  concerns. T hank  you  for your e fforts on the  design 
p ro fessiona l’s b e h a lf  a round  the  State.

V ice President

Cc: Boyd M oganthaler, A P D C  C on trac t T ask  Force
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Marketing Association of 
Alaska

American Counck of 
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Professional Engineers in 
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American Society of Interior 
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R epresentative C ra ig  Johnson  
C hair, H ouse R esources C om m ittee  
A laska S tate  Legislature 
S tate  C apito l, R oom  126 
Juneau , AK 99801-1182

Re: H ouse B ill 151 —  Indem nification

D ear R epresentative Johnson:

O n  b eh a lf o f  the A laska  Professional Design Council (A PD C ), I am w riting  to 
express our support o f  H ouse  Bill 151 and to  the  need for this legislation.

T he A laska  Professional D esign C ouncil (A PD C ) is a  consortium  o f  professional 
societies representing architects, engineers, land  surveyors, landscape architects 
and o ther design professionals. O ur ten m em ber o rganizations have a com bined 

| m em bership  o f  over 1,500 and represent approxim ately  5,000 licensed 
professionals. A PD C  addresses issues o f  concern to the various design 

1 professions through w orkshops, sem inars, ad-hoc com m ittees, standing 
com m ittees, and governm ental task forces. APDC a lso  receives sustaining 
m em ber support from  30 A rchitectural and E ngineering  firms throughout Alaska.

Presently , public agencies in  Alaska have a w ide varie ty  o f  indem nification 
requirem ents. T h is  bill w ill standardize indem nification requirem ents fo r all 
Public A gencies in Alaska, make the  A rch itects  Engineers and o ther 
professionals responsible for their “negligent acts, errors o r  em issions’”, m ake 
each financially  responsible for their ow n liabilities, fairly apportion jo in t 
liabilities on a com parative fault basis, and defines Public  A gency for purposes o f  
this bill.

T he  A laska D epartm ent o f  Transportation & Public  Facilities (D O T  PF) has 
language that is generally appropriate for contract indem nification purposes. HB 
151 through legislation is requiring the use o f  indem nification contract c lauses 
that are in place w ith  DOT. PF and to be consistent w ith ail Public A gencies.



Professional Services C ontracts estab lish  the  basic fram ew ork betw een  a project ow ner and a design  
com pany for design  serv ices  associated  w ith  a particu lar project. In recen t >ears, ow ners o f  some 
p ro jects, generally  governm ent and q u as i-g o v em m en t agencies, have  required  designers to assum e 
additional liability, beyond the c o n su lta n t's  own negligence. The net elTect o f  this ac tion  is to  reduce 
agency  risk  by in su la ting  the agency from  its ow n negligence. T h is increases the liability insurance 
costs to  the  designers and  creates a con trac t w hich is not fully insurable , or in som e cases asks the 
designers to  assum e liability  Tot w h ich  no in su rance  is  available. APDC supports leg islation  that w ou ld  
p rescribe  indem nification  language tha t is un ifo rm  for all state  governm ent agencies and  assigns, and 
that requ ires each  party to  be financially  responsib le  for their ow n liabilities and to  fairly appo rtion  jo in t 
liab ilities on a  com parative fau lt basis.

A PD C  encou rages the H ouse  o f  R ep resen ta tiv es  to m ove  H B 151 forw ard  and enact this im portan t 
legislation.

T hank you  for considering  A PD C ’s  position  o n  this im portan t issue.

S incerely ,
A laska P rofessional D esign C ouncil

Rob Lang, P.E.
P resident



E N G I N E E R S

March 5. 2007

Representative Craig Johnson 
State Capitol. Room 126
Juneau. AK 99801-1182 Via email to Rep Craia JohnsPiu7leuis.state.ak.us

RE: HB-151 Indemnification Provisions in Professional Contracts

SLBJ: Please Pass HB-151: Indemnification Reform is essential

Dear Representative Johnson:

Standardization of fair and balanced indemnification requirements in public contracts is long 
overdue and urgently needed. The public has much to gain by the indemnification 
standardization offered by HB-151, and much to lose if the status quo is maintained.

No single term in a professional services contract has more impact than indemnification. A fair 
and balanced indemnification requirement sets a positive tone for the project that follows, and 
the opposite is also true. One sided indemnification provisions that add large uninsurable risks 
for a consultant create an awkward environment that is adverse, defensive, more expensive and 
less creative. Ultimately, uninsurable indemnification requirements drive good professionals 
from the marketplace.

Good project development and design requires very collaborative effort between owner and 
designer, and a great deal of effort by both parties. A professional services contract that nurtures 
qualities of mutual respect, fairness, open communications and the free and open exchange of 
ideas is the first and perhaps the most important step in establishing a cooperative relationship 
and a successful outcome. A • intract that chills this relationship between designer and owner 
leads to mediocrity at best, and sets a stage for disappointment and confrontation.

Public agencies hold enormous coercive and situational power, simply by the very nature of their 
control of rather large design and construction budgets. Consequently, contracting public 
agencies are in a position to impose unfair conditions in their agreements that violate what most 
would concider ethical business practices and fundamental fairness. In Alaska today, some 
agencies demand absolution from all liability and loss, except for loss resulting from the 
"Owner’s gross negligence or willful misconduct.” This exception is virtually impossible to 
prove, so the consultant is effectively responsible for everything, even acts of the public agency 
and others completely out of the consultant's control.

Professional Liability Insurance only covers damages caused by the negligence of the insured 
consultant relative to the accepted professional standard of care. Nationally, the accepted 
professional standard of care is "the ordinary and reasonable care required and established by 
expert testimony of what a reasonable and prudent professional would have done under the same 
or similar circumstances at the same time in the same locality.”

Any firm, either through ignorance or otherwise, may assume a greater responsibility or higher 
standard of care, but professional liability insurance (PLI) will not cover the additional liability .

▲dams, Morgenthaler and Company, Inc.
701 East Tudor Road • Suit* 250 • Anchorage, AK 99503 

fax 907-257-9191* info@amc-angincers.com • phone 907-257-9100
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Without PLI insurance, consultants who accept onerous indemnifications and uninsurable 
standards are seldom capable of honoring them, and those who accede to broad, uninsurable 
contractual liability requirements do so at great peril to their livelihoods. For this reason, most 
consultants pay close attention to indemnification clauses in contracts, and spend considerable 
time attempting to negotiate fair and insurable terms.

At AMC Engineers, we spend at least 100 hours per year of Principal time battling draconian 
indemnification language. There are currently 426 licensed architect/engineer corporations in 
Alaska. If only one quarter (25%) of them spend as much time as we do, the cumulative impact 
exceeds 10,000 hours of professional time per year! Adding in the time spent by insurance 
companies and their legal departments, the total cost to the public is dramatic. At the current 
average billing rate for Principal level architects and engineers of about $ 150/hour, the wasted 
potential of A/E firms struggling with unfair indemnification language may exceed $1,500,000 
per year. These costs are eventually passed on to the public. There is no free lunch.

Paradoxically, consultants who truly understand risk are in the best position to help the Owner’s 
project proceed smoothly, yet typically these professionals refuse to sign onerous 
indemnification clauses. This leaves the Owner with consultants who are motivated to be overly 
conservative and employ costly “defensive design” techniques to limit their risk or somehow 
make themselves "judgment proof’. With one-sided indemnification clauses, not only does the 
cost of A/E services increase but the quality of service may be reduced. It’s a double whammy.

The party with the most to gain from a project is the Owner and the equitable distribution of risk 
should acknowledge these factors. Design professionals tip not have deep pockets and should 
not be expected to assume all risks.

Fair practice requires that the Consultant should be responsible for their negligence, the Public 
Agency should be responsible for their negligence, and if there is joint negligence then the 
liability should be shared. Either way, the indemnification should be limited to exclude 
unrelated third parly events.

This question of indemnification has been addressed by the State of Alaska Department of 
Transportation (ADOT), whose language has been adopted by many boroughs and agencies 
throughout Alaska for decades. HB-151 standardizes the ADOT approach. Even though the 
precise ADOT language is less than perfect, it is an excellent model to emulate. The language of 
HB151 retains the true essence and spirit of the current ADOT language.

Thank you for your efforts on behalf of the professional architects, engineers, and land 
surveyors, and the general public in Alaska. HB-151 is important legislation that will benefit all 
Alaskans.

Sincerely,
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March 2. 2007

Representative Craig Johnson 
Chair, House Resources Committee 
Alaska State Legislature 
State Capitol. Room 126 
Juneau, AK 99801-1182

Re: H ouse  Bill 151 —  Indem nification

Dear Representative Johnson:

On behalf of myself and NORTECH, I am writing to express our support of House Bill 151 and to the need 
for this legislation.

Presently, public agencies in Alaska have a wide variety of indemnification requirements. This bill will 
standardize indemnification requirements for all Public Agencies in Alaska, make the 
Architects/Engineers and other professionals responsible for their 'negligent acts, errors or emissions', 
make each financially responsible for their own liabilities, fairly apportion joint liabilities on a comparative 
fault basis, and defines Public Agency for purposes of this bill.

The Alaska Department of Transportation & Public Facilities (DOT/PF) has language that is generally 
appropriate for contract indemnification purposes. HB 151 through legislation is requiring the use of 
indemnification contract clauses that are in place with DOT/PF and to be consistent with all Public 
Agencies.

Professional Services Contracts establish the basic framework between a project owner and a design 
company for design services associated with a particular project. In recent years, owners of some 
projects, generally government and quasi- ovemment agencies, have required designers to assume 
additional liability, beyond the consultant's own negligence. The net effect of this action is to reduce 
agency risk by insulating the agency from its own negligence. This increases the liability insurance costs 
to the designers and creates a contract which is not fully insurable, or in some cases asks the designers 
to assume liability for which no insurance is available. NORTECH  supports legislation that would 
prescribe indemnification language that is uniform for all state government agencies and assigns, and 
that requires each party to be financially responsible for their own liabilities and to fairly apportion joint 
liabilities on a comparative fault basis.

We encourage the House of Representatives to move HB 151 forward and enact this important 
legislation. Thank you for considering our position on this important issue.

Sincerely,

John Hargesheimer. PE, CIH. 
President

Dc-c„menl3
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R e p re s e n ta t iv e  C ra ig  J o h n so n  
S ta te  C a p ito l . R o o m  126 
Ju n e a u . A la s k a  9 9 8 0 1 -1 1 8 2

R E : H B 151

D e a r  R e p re s e n ta t iv e  Jo h n so n :

T h a n k  y o u  fo r  y o u r  tim e  a n d  e ffo r ts  for in tro d u c in g  H B 151  to  the  
L e g is la tu re . A  b a se  lin e  o f  u n d e rs ta n d in g  o f  in d e m n if ic a tio n  is c ru c ia l 
to  th e  c o m m u n ity  o f  A la s k a n  A rc h ite c ts  a n d  E n g in e e rs  a n d  a ll th e  
v a r io u s  p u b lic  a g e n c ie s  th a t u til iz e  th o se  p ro fe s s io n a l se rv ices . 
C u r re n t ly  I b e lie v e  th e re  is a g re a t  d ea l o f  m is u n d e rs ta n d in g  a m o n g  
p u b lic  a g e n c ie s  a n d  an  in c re a s in g  tre n d  to  a tte m p t to  c o n tra c tu a lly  
t ra n s fe r  u n d u e  an d  u n in su ra b le  re sp o n s ib ilit ie s  to  th e  p r iv a te  sec to r.

T h e re  a re  in d u s try  s ta n d a rd  c o n tra c ts  a v a ilab le  in  th e  m a rk e tp la c e  tha t 
h a v e  a c h ie v e d  s ig n if ic a n t sc ru tin y  an d  m u tu a l a c c e p ta n c e  by 
re p re s e n ta tiv e s  o f  O w n e rs , P ro je c t M a n ag e rs , A rc h ite c ts , E n g in e e rs  and  
C o n tra c to rs , a ll in v o lv e d  in the  C o n s tru c tio n  In d u s try  a n d  th ese  have  
b e e n  tim e  te s te d  in c o u rts  o f  law . N e v e r- th e - le s s  w e  a re  f in d in g  m o re  
a n d  m o re  p u b lic  a g e n c ie s  d e v e lo p in g  th e ir  o w n  c o n tra c t  fo rm  an d  w e 
a re  s e e in g  an  in c re a s in g  e ffo r t  to  e sc a p e  th e ir  o w n  lia b ili ty  a n d  p a ss  it 
o n  to  th e  d e s ig n  p ro fe s s io n a ls . O f te n  tim es  th e  la n g u a g e  is so  o n e ro u s  
th a t it e x te n d s  o u r  l ia b ili ty  fa r b e y o n d  th a t w h ic h  w e  ca n  o b ta in  
p ro fe s s io n a l lia b ility  in su ra n c e . T h is  u ltim a te ly  d e fe a ts  th e ir  en d  g oa l 
b e c a u se  m o st d e s ig n  p ro fe s s io n a ls  a re  sm all b u s in e s se s  w ith  lim ited  
re so u rc e s . I f  th e  p ro fe s s io n a l is n o t c o v e re d  b y  in su ra n c e  th en  the 
a g e n c y  is le f t w ith  n o  s e c u r ity  o r  m ean s  o f  re so u rc e  to  c o v e r  an 
u n fo r tu n a te  liab ility . A* b e s t, th ey  w ill c a p tu re  w h a t l im ite d  re so u rc es  
the  firm  m ay  h a v e  a n d  u ..e ly  d riv e  th em  o u t o f  b u s in e ss  w h e re a s  w ith  
an  e q u ita b le  c o n tra c t th e re  m ay  h av e  b een  in su ra n c e  a v a i 'a b le  (w h ich  is 
re q u ire d  in all p u b lic  c o n tra c ts  I h a v e  seen ). So, th e  iro n y  is th a t the 
a g e n c ie s  m a n d a te  the  p ro fe ss io n a l p u rch a se  lia b ility  in su ra n c e  at g rea t 
c o s t a n d  th en  fo rce  th em  to s ig n  a c o n tra c t w ith  an  in d e m n if ic a tio n  
c la u se  th a t m ay  be sp e c if ic a lly  e x c lu d e d  in th e  in su ra n c e  c o v e ra g e .

3C7: 56•-5643 
SC7; 562-3213-FAX



F u n d a m e n ta lly  th e  S ta te  sh o u ld  su p p o rt fa irn ess  a n d  e q u ity  in p u b lic  
c o n tra c ts  su c h  th a t th e  p a rtie s  to  the  c o n tra c t  a re  re sp o n s ib le  for the ir 
a c tio n s . H B 1 5 1  w ill h e lp  e n su re  tha t e q u ita b le  tre a tm e n t w ill p reva il.

I w e lc o m e  a n y  q u e s tio n s  o r  su p p o rt I m ay  o f fe r  in  th is  p u rsu it.

Representative Johnson
March 2. 20(T
Page 2

S in c e re ly , 
E C I/H y e r , In c .

T e rry  K . H y e r , A IA

T H /s n f
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M arch 2, 2007

R epresentative Craig Johnson 
State C apitol, Room  126 
Juneau, A K  99801-1182

RE: HB151

D ear R epresentative Johnson;

I am  w riting  in support o f  H ouse Bill 151 w hose purpose is to b ring  equity  to the 
question  o f  In d em n if cation and H old H arm less clauses that state agencies, quasi public 
agencies, m unicipalities and o ther po litical subdivisions use.

W hat this bill seeks to rem edy is the situation where the consultant w ill be  held to defend 
an  ow ner unless the alleged liability is based  upon the sole negligence o f  that owner. This 
is un insurable by the Consultant, and few  i f  any o f  A laska’s design professionals have the 
financial resources to se lf insure  this risk.

Fair p ractice  should be im plem ented here. The consultant shou ld  b e  responsible for his 
negligence, the ow ner responsible for their negligence, and i f  there is jo in t negligence 
then  the  liability  should be shared. E ither way, the indem nification should  be lim ited to 
exclude  unrelated third party  events.

A s a sm all, em ployee ow ned A laskan business I can tell you that w e are  not in a financial 
position  to take on full liability and h o ld  harm less the state agencies that we w ish to w ork 
for. N or w ill our insurance com pany perm it it.

This bill, m odeled on the language use by  the State o f  A laska DOT, seeks to do ju s t that.

I urge your support for this bill.

Sincerely, 
EHS-Alaska, Inc.

Robert A. French, P.E. 
Principal-in-Charge

E n g in e e r in g , H e a l t h  &  S a f e t y  C o n s u l t a n t s

11901 BUSINESS BLVD.. SUITE 20fl • EAGLE RIVER. AK 99577-7701 • (907) 694-1383 FAX (907) S94-L38S 
WEBSITE www.chs-alaska.com • E-MAIL ehsaJt9ehs-ala9lta.com

http://www.chs-alaska.com
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TRYCK NYMAN KAYES, INC.

March 2, 2007

Representative Craig Johnson 
State Capitol, Room 126 
Juneau, Alaska 99801-1182

Re: House Bill No. 151

Dear Representative Johnson:

I wanted to express my thanks to you for sponsoring HB 151, a very important piece of 
legislation which, if enacted, will be instrumental in ensuring the future viability of our 
firm. As you know, Tryck Nyman Hayes, Inc. is one of the oldest (54 years) and largest 
of the locally owned engineering firms in Alaska. In the past few years, we have seen a 
dramatic increase in litigation related to public projects, which is often unrelated to the 
soundness of our work but we seem to be frequently drawn in and have to spend 
scarce resources to defend ourselves.

One of the most disconcerting recent developments is that public agencies are 
increasingly attempting to transfer their liability in such situations to their design 
consultants through new indemnification language. In the past year we have seen new 
and often unfair language proposed in contracts from several State entities which do 
not use the contract model generated by ADOT&PF. In addition, we are now seeing 
such language in proposed contracts from local government entities which also are not 
using the ADOT model. We are not able to obtain insurance for much of this 
transferred liability, thus requiring us to either walk away from the contract or risk the 
future of our firm by assuming risk for which we are not covered by insurance and could 
not financially defend if called upon to do so.

It is my opinion that this situation, if left unchecked, will effectively eliminate many local 
A/E firms in Alaska, thus reducing competition and increasing costs in the State. Your 
legislation is extremely important to the future of our industry in Alaska.

Sincerely,

Ted B. Trueblood, P.E.

President

E n g in e e r in g S u rve y in g L a n d s c a p e  A rch ite c tu re

mailto:tedt@tnh-inc.com


March 1,2007

R ep resen ta tiv e  C ra ig  Jo h n so n  
A lask a  S tate leg is la tu re  
H o u se  o f  R ep resen ta tiv es  
Ju n eau , A laska

RE: HB 151, In d em n ifica tio n  for P ro fessio n a l Serv ices C on trac ts

D ear C raig:

W e w o u ld  like to  e x p ress  o u r  su p p o rt o f  p resc rib in g  un ifo rm  con trac t 
in d em n ifica tio n  lan g u ag e  fo r all sta te  agencies w ith in  the sta te  o f  
A laska . W e hav e  ex p e rien c e d  first hand  d ifficu lties  in conducting  
n eg o tia tio n s  o f  co n trac ts  w h ich  con ta in  un in su rab le  co n trac t c lauses.

S evera l sta te  ag en c ies  hav e  recen tly  issued  con tracts  w h ich  have  been 
found  to be un in su rab le . W hen  a co n trac t canno t be insured , shou ld  a 
c la im  arise  the s ta te  en d s up w ithou t restitu tion  and a local business 
w ill very  likely  end  up  liqu idated .

A  un ifo rm  s ta te -w id e  p ro fe ss io n a l se rv ices  co n trac t w ill sav e  the state 
an d  the industry  tim e  an d  reso u rces  an d  is ju s t  p lain  g o o d  business 
p rac tice . T here  are  in d u stry  s tan d ard  co n trac ts  ava ilab le  that have been 
tes ted  n a tio n a lly  and  lo ca lly  and have  w ith stood  scru tiny  from  both 
s ides o f  the  table.

W e urge the leg is la tu re  to h ear and  u ltim a te ly  to pass H T  151, to 
p ro v id e  a fair and  eq u ita b le  business  c lim a te  w ith in  the S tate  o f  A laska.

S incere ly , 
E C I/H yer, Inc.

T erry  H yer 
B rian M eissner 
M ary  G. K n o p f



From : John Crittenden [jcrittenden@architectsalaska.com]
Sent: Friday. March 02. 2007 4:44 PM
To: Rep. Craig Johnson
Subject: HB 151

Representative Johnson

I support this contract language. It will help to clarify responsibilities, and to 
clarify how indemnification clauses are supposed to work. Many contracting 
agencies attempt to put in clauses that try to avoid any responsibility for 
errors on the part of the contracting agency. This is a goose and 
gander issue. Please try to get this passed.

John Crittenden

Jo h n  C ritten d en  A IA , P r in c ip a l

Architects Alaska3
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AIA Alaska
A C hap ter o f  the .American Institute o f  .Architects

February 26, 2007

Craig Johnson  
R epresentative 
State C ap ito l, R oom  126 
Juneau, .AK 99801-1182

RE: HB151 - IN D E M N IT Y  C L A U SE  IN PU B LIC  C O N TR A C TS 

Dear R epresen tative  Johnson,

AIA A laska, A  C hapter o f  T he A m erican  Institu te o f  A rchitects m et on F ebruary  21, 
2007 in Juneau , A laska  and agreed  to su p p o rt the proposed legislation (H B 151) that 
you in troduced  that next day. M any  arch itec ts  that are m em bers o f  the A IA  are 
affected b y  the lack o f  standard ized  requ irem en ts o f  indem nification in A /E  
C ontracts.

AIA m em bers participated  w ith  o thers be long ing  to APD C (A laska P rofessional 
Design C ouncil) last W ednesday and T h u rsd ay  in speaking w ith our representatives 
and o ther in fluen tial m em bers o f  the leg isla tu re  about this issue and o u r support o f  
your in troduced  bill. There are too m any  governm ent agencies that have one sided 
provisions that are hostile  to A /E  firm s, and  cost o f  business is driven up by  the 
unnecessary  and w asted  hours o f  fighting a one  sided indem nification con tract 
clause. T h is b ill w ill standard ize indem nification  requirem ents for all Public 
A gencies in A laska, and save thousands o f  do llars as well as m ake each party  
financially  responsib le  for their ow n  liabilities.

W e hope that ou r support o f  this legislation helps to ensure its passage into law  and 
m ake the lives o f  ou r m em ber firm s m ore equitab le in sharing risk w ith its public 
clients. O ur arch itectural and engineering  professionals are w illing to be 
responsible for their “negligent acts, errors and  om issions”, how ever to take on  the 
entire burden  o f  liability  in contracting  lim its the w illingness to contract w ith  public 
agencies that w rite  unfair indem nification  requirem ents.

Y our insight and support o f  this issue is appreciated  by our p rofession  as w ell as 
those o f  o thers  in the professional design com m unity  o f  Alaska.

Sincerely,

■QatTett H. M aupin, AIA. CCS 
AIA  A laska C hap ter President

P.O. Box 103563
Anchorage, Alaska 99510-3563
907-270-2834


