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March 1. 2007

MAR 0 6 2007

The Honorable Charles Huggins 
Chairman, Senate Resources Committee 
S tate Capitol. Room 119 
Ju n eau , AK 99811

Dear Senator Huggins:

The Department of Environmental Conservation (DEC) respectfully requests a 
hearing for SB 91 “An Act relating to the authority of DEC to require certain 
monitoring, sampling, and reporting and to require permits for certain discharges of 
pollutants."

In 2005, the Alaska legislature passed legislation which directed DEC to take all 
actions necessary to assum e the National Pollutant Discharge Elimination System 
(NPDES) wastewater discharge permitting authority from the Environmental 
Protection Agency (EPA). The program includes responsibility for issuing and 
monitoring compliance with the permits.

EPA approval of a state NPDES Program requires tha t the state have comprehensive 
statutory authority to implement the program. EPA has identified a num ber of 
areas where current state sta tu tes need to be amended to complete the statutory 
underpinnings for an Alaska NPDES program. Our attorneys agree with EPA’s 
assessm ent and conclusions in this regard. SB 91 addresses all shortcomings in 
the current statu tes. Correcting the identified statutory shortcomings is a 
prerequisite to further progress towards NPDES primacy for Alaska.

I have enclosed several docum ents for your information as you consider this 
im portant piece of legislation, including Governor Palin’s transm ittal letter and a 
copy of the Departm ent’s Annual Report to the Legislature on the sta tu s of the 
primacy effort. If you require further information, please contact me or Linda Hay, 
DEC’S Legislative Liaison, a t 465-5290.

Sincerely,

Commissioner

Enclosures
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Swmte Resource, Committee 3:30-5:30_______________April 11.2007

1. Gavel In & Call to order: Note time -Note members present ( ,

V2. Presentation; Natural Gas Pricing & Trends ' '
Marianne Kah, Chief Economist, ConocoPhillips Inc, Houston

a. Ask presenter to place herself on the the record

3. SB 91 - Pollutant Discharge Permits
a. Administration speaking to the bill — w/</( o-flp-r qjne>rvcifyv6fL^~

DEC Commissioner Larry Hartig (brief intro of legislation)

Lynn Kent, Director, Div. of Water 

Cam Leonard, Assistant Attorney General
~ \

,  Public Testimony:*, time limit ^

c. Move bill? Judiciary is next cmte of referral

4. SB 44 -  Approp; Fire Island Wind Farm
a. SPONSOR: Senator Lesil McGuire and/or Marit Carlson-Van D o rt^ j^ 1̂
b. Public Testimony -  Set time limit ^j u  ̂ A

Meeting Adjourned (a\
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The Honorable Lyda Green 
President of the Senate 
Alaska State Legislature 
State Capitol, Room 111 
Juneau, AK 99801-1182

Dear President Green:

Under the authority of art. Ill, sec. 18, of the Alaska Constitution, I am 
transmitting a bill relating to the authority of the Department of Environmental 
Conservation (department) to require certain monitoring, sampling, and reporting and 
to require permits for certain discharges of pollutants, and to criminal penalties for 
violations of the permit program.

Under the federal Clean Water Act, discharges of pollutants to surface waters 
require a permit either from the United States Environmental Protection Agency (EPA), 
or from a state that has received approval from the EPA to administer the permitting 
program. Alaska has applied to the EPA for approval of a state permitting program, 
and the EPA is currently reviewing Alaska's application. Under federal law, the EPA 
cannot approve a state program unless it is as stringent as the EPA's program. This bill 
would revise certain provisions of law governing the department's permitting and 
enforcement authority, in order to align the state's permit requirements with the EPA's. 
The changes are all designed to help facilitate final approval by the EPA of Alaska's 
program.

Three of the proposed changes would involve current exclusions from the 
requirement of getting a discharge permit. The first exclusion is for sewage. Current 
state law provides that the discharge of sewage into a "sewerage system" does not need 
a permit. Federal law exempts only discharges of sewage into "publicly owned 
treatm ent works." The difference is that the federal exemption is for sewage going to a 
place where it will receive treatment; while the state exemption is broader and needs to 
be amended in order to reflect a treatment requirement. The solution offered by this bill 
would be simply to change the state exemption so that it matches the EPA's: only 
sewage discharged to a publicly owned treatm ent works would be exempt from the 
perm it requirement.

http://WWW.OOV.STATI.AN


T1 j  H o n o r a b le  L y d a  G re e n  
F e b ru a ry  2 0 ,2 0 0 7  
P a g e  2

T h e  s e c o n d  e x c lu s io n  w o u ld  b e  fo r  d is c h a rg e s  th a t  a r e  in c id e n ta l  to  c e r ta in  
d r i l l in g  a n d  t re n c h in g  a c tiv it ie s . C u r r e n t  s ta te  la w  e x e m p ts  th o s e  d is c h a rg e s  f ro m  th e  
p e rm i t  r e q u i r e m e n t  if th e y  d o n 't  r e s u l t  in  a  d is c h a rg e  " d ire c tly  in to  a n y  s u rfa c e  w a te r."  
T o  a lig n  s ta te  la w  w i th  th e  fe d e ra l  p e rm i t  p ro g ra m , th a t  p h r a s e  w o u ld  b e  c h a n g e d  by  
d e le t in g  th e  w o r d  "d ire c tly "  a n d  c h a n g in g  " su rfa c e  w a te r"  to  " w a te rs  o f  th e  U n ite d  
S ta te s ,"  a  te rm  d e f in e d  id e n tic a l ly  in  s ta te  a n d  fe d e ra l  r e g u la tio n s .

T h e  th i r d  a n d  f in a l e x c lu s io n  is fo r  th e  d is c h a rg e  o f  m u n it io n s  o n  a c tiv e  ra n g e s . 
T h e  fe d e ra l  d e f in i t io n  o f  " p o llu ta n t"  a t  40  C .F .R . 122.2  in c lu d e s  m u n it io n s ,  s o  a  p e rm i t  is 
r e q u i r e d  fo r  th e i r  d is c h a rg e  to  w a te r s  o f  th e  U n i te d  S ta te s . Y et s ta te  la w  e x e m p ts  th e  
d is c h a r g e  o f  m u n i t io n s  f ro m  th e  p e r m i t  r e q u ir e m e n t .  T h is  b ill  w o u ld  l im it  th e  s ta te 's  
m u n i t io n s  e x e m p t io n  to  d is c h a rg e s  th a t  d o  n o t  e n te r  w a te r s  o f  th e  U n i te d  S ta te s , a g a in  
to  b r in g  s ta te  la w  in to  l in e  w i th  fe d e ra l  law .

T h e  b ill in c lu d e s  th r e e  o th e r  p ro v is io n s . O n e  w o u ld  g iv e  th e  d e p a r tm e n t  th e  
a u th o r i ty  to  r e q u i r e  s ite  s a m p l in g  a n d  r e p o r t in g  o f  r e s u l ts  a n a lo g o u s  to  w h a t  th e  E PA  
e x e rc  r :s u n d e r  sec. 308 o f  th e  C le a n  W a te r  A ct. A n o th e r  c la r if ie s  th a t  th e  d e p a r tm e n t 's  
p e r m i t t in g  a u th o r i ty  e x te n d s  to  a ll " p o llu ta n ts "  l is te d  u n d e r  f e d e ra l  law . T h e  th ird  
p ro v is io n  a ls o  fo llo w s  fe d e ra l  la w  (33 U .S .C . 1319(c)) b y  a l lo w in g  th e  d e p a r tm e n t  to  
p u r s u e  c r im in a l  e n fo rc e m e n t  fo r n e g lig e n t  v io la tio n s  o f  a n y  a s p e c t  o f  th e  s ta te  p e rm it  
p ro g ra m .

T h is  b ill is a n  e s se n t ia l  c o m p o n e n t  o f  th e  s ta te 's  e f fo r t  to  re c e iv e  p r im a c y  f ro m  
th e  E P A  in  th e  p e rm i t t in g  o f  d is c h a rg e s  in  o u r  s ta te . I s u p p o r t  c o n t in u in g  f o rw a r d  w ith  
e f fo r ts  to  re c e iv e  p r im a c y , a n d  I u r g e  y o u r  p r o m p t  a n d  fa v o ra b le  a c tio n  o n  th is  
m e a s u re .

S in c e re ly ,

S a ra h  P a lin  
G o v e rn o r
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NPDES Primacy 
Overview and Status -  February 2007

Background
Section 402 of the Clean W ater Act (CWA) requires tha t all discharges to 
surface waters be permitted under the National Pollutant Discharge 
Elimination System (NPDES) permit program.

The CWA intends for states to implement (to have “primacy" for) the NPDES 
program with the Environmental Protection Agency (EPA) acting in an. oversight 
role.

Forty-five states have primacy for the NPDES program. The four other states, 
aside from Alaska, that do not have NPDES primacy are Idaho, New Mexico, 
New Hampshire and M assachusetts.

EPA is the NPDES authority in Alaska. DEC plays a secondary role “certifying" 
th a t EPA permits meet sta te water quality standards and issuing state permits 
for very small discharges th a t EPA cannot get to.

In 2005, the Alaska legislature (SB 110) directed DEC to take all actions 
necessary to assum e the NPDES discharge permitting authority including 
responsibility for issuing and monitoring compliance with the permits.

NPDES Program  Com ponents
There are six components to the NPDES permit program. The S tate intends to 
assum e responsibility for the first five.

1. NPDES Permitting which am ounts to developing, issuing, modifying and 
renewing the permits.

2. Stormwater Program which consists of permitting stormwater discharges 
from construction and industrial activities as well as  permitting the 
stormwater collected and discharged by large municipal storm  sewer 
systems.

3. Compliance and Enforcement which includes monitoring compliance with 
permit terms and conditions and taking enforcement action when 
necessaiy.

4 Federal Facilities which involves permitting of discharges from federally- 
owned facilities, such as Department of Defense installations.

5. Pre-treatment Program which consists of regulating highly toxic 
discharges into sewerage systems.

6. Biosolids Management Program which regulates the disposal of sewage 
treatm ent byproducts, or “sludge."

C:\DoctimenU and SetUngs\lhay\Desktop\NPDES BUI Materials -  Overview 3-28-07.doc Page 1 of 2
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The Biosolids component is a small component of the NPDES program in 
Alaska. S tates have the option whether to assum e primacy for this part of the 
program.

NPDES Prim acy Application
The application to assum e NPDES primacy includes:

1. A letter from  the Governor requesting approval of the sta te’s application;

2. A program narrative tha t describes how the state will issue permits, ensure 
permit compliance, perform enforcement, fund the program, track issued 
permits and enforcement actions, and subm it periodic reports to EPA;

3. An Attorney General statem ent of legal authority tha t confirms the state’s 
laws and regulations are sufficient to implement the NPDES program;

4. A signed Memorandum o f Agreement (MOA) between the state and EPA that 
establishes timeframes for the state to assum e authority for the program 
components over a five-year period; and

5. A compliance assurance agreement developed between the State and EPA 
that describes the methods the State will employ to assure tha t permittees 
comply with the term s and conditions of their permits.

Application  S tatus
DEC subm itted the NPDES primacy application to EPA by Ju ly  1. 2006, as 
directed by the legislature.

EPA provided an  extensive list of comments on the application on October 31, 
2006. It was not until EPA reviewed the Department’s full application 
subm ission tha t they identified several statutory shortcomings tha t m ust be 
corrected in order to dem onstrate tha t the Department has the necessary 
authority to implement the NPDES program. Legislative action on these 
statutory am endm ents is being pursued during the current legislative session 
(HB 149 and SB 91).

DEC is also making revisions to the program description. Attorney General’s 
statem ent, MOA, and regulations in response to EPA comments.

DEC intends to subm it a revised application to EPA this summer, and 
anticipates EPA program approval by the end of the calendar year.

C:\Documents and Settings\lhay\DesktopNNPDES BUI Materials -  Overview 2-28-07.doc Page 2 of 2



Sectional Analysis of SB 91/HB 149

G iv e s  A D E C  a u th o r ity  e q u iv a le n t to  th a t o f  E P A  u n d e r  sec . 3 0 8  o f  th e  
C le a n  W a te r  A c t (C W A ), to  re q u ire  m o n ito rin g , s a m p lin g  a n d  rep o rtin g .

S ec . 2.
B ro a d e n s  th e  sc o p e  o f  A D E C ’s p e rm itt in g  a u th o r ity  to  c o v e r  d isc h a rg e s  o f  

w a s te  m a te ria l a s  w e ll a s  d isp o sa l. A lso  d e le te s  an  e x e m p tio n  fo r  d o m es tic  
s e w a g e , w h ic h  is  d e a lt  w ith  e ls e w h e re  (se e  se c . 4  o f  b ill , a m e n d in g  A S  
4 6 .0 3 .1 0 0 (e )(1 )) .

S ec . 3.
C la rif ie s  th a t it is u p  to  A D E C  w h a t fo rm  o f  a u th o r iz a tio n  to  re q u ire  fo r a n y  

g iv e n  d isc h a rg e  o r  a c tiv ity .

S ec . 4 .
T h is  s e c tio n  c h a n g e s  th re e  c u rre n t e x e m p tio n s  fro m  th e  p e rm it  re q u ire m e n t, 

in  a ll c a se s  to  c o m p ly  w ith  th e  sc o p e  o f  th e  fed e ra l N P D E S  p ro g ra m . T h e  
e x e m p tio n s  a re  fo r  d o m e s tic  se w a g e , d isc h a rg e s  in c id e n ta l to  d r il lin g  an d  
tre n c h in g , a n d  m u n itio n s .

S ec . 5.
E x p a n d s  A D E C ’s a u th o r ity  to  in c lu d e  m o n ito r in g  a n d  rep o rtin g  

re q u ire m e n ts  in  A P D E S  p e rm its  to  b e  e q u iv a le n t to  E P A ’s a u th o r ity  u n d e r  the  
C W A .

S ecs . 6  &  7.
C la rify  th a t  th e  s ta te  te rm  “ w a s te  m a te r ia l’’ c o v e rs  “p o llu ta n ts” a s  d e fin e d  

u n d e r  fed e ra l law .

S ec . 8.
T h is  fo llo w s  th e  C W A  in  m ak in g  n e g lig e n t v io la tio n s  o f  th e  N P D E S  p e rm it 

p ro g ra m  e n fo rc e a b le  th ro u g h  c rim in a l m is d e m e a n o r  c h a rg e s .

S ec . 9.
P ro v id e s  fo r  a n  im m e d ia te  e ffe c tiv e  d a te , to  fa c ili ta te  t im e ly  p ro g ra m  

a p p ro v a l b y  E P A .

Sec. 1.



NPDES Program Approval Criteria

F e d e ra l law  se ts  o u t  th e  c r i te r ia  th a t E P A  u se s  in  re v ie w in g  a n d  a p p ro v in g  

sta te  p e rm it  p ro g ra m s  fo r  d isc h a rg e s  o f  p o llu ta n ts  in to  su rfa c e  w a te rs . T h e  c rite r ia  

a re  l is te d  b ro a d ly  in  s e c tio n  4 0 2 (b )  o f  th e  fed e ra l C le a n  W a te r  A c t (c o d if ie d  a t 33 

U .S .C . § 1342 (b )). M o re  d e ta ile d  a p p ro v a l c r ite r ia  a re  fo u n d  in  E P A ’s 

re g u la tio n s , a t 4 0  C F R  P a r t 123. A  b r ie f  s u m m a ry  o f  b o th  th e  s ta tu to ry  an d  

re g u la to ry  a p p ro v a l c r i te r ia  fo llo w s.

U n d e r  th e  C le a n  W a te r  A c t (C W A ), a  s ta te  se ek in g  a p p ro v a l o f  its N P D E S  

p ro g ra m  m u st h a v e  a u th o r ity  to  d o  th e  fo llo w in g 1:

0 is su e  p e rm its  th a t  c o m p ly  w ith  th e  C W A , a re  lim ite d  to  f iv e  y ea rs  

d u ra tio n , c a n  b e  te rm in a te d  o r  m o d if ie d  fo r  c au se , a n d  c o n tro l d isp o sa l in to  

w e lls ;

0 e n te r  o n to  th e  p re m ise s  o f  re g u la te d  fac ilitie s  to  in sp e c t a n d  m o n ito r, and  

re q u ire  rep o rts  a s  p ro v id e d  in  C W A  § 308 ;

0 p ro v id e  p u b lic  n o tic e  a n d  o p p o r tu n ity  to  c o m m e n t on  p e rm it 

a p p lic a tio n s ;

0 e n su re  th a t th e  E P A  A d m in is tra to r  a lso  g e ts  n o tic e  o f  e a c h  ap p lic a tio n ;

0 e n s u re  th a t it  w o n ’t is su e  a  p e rm it  th a t w o u ld  im p a ir  a n c h o ra g e  o r  

n a v ig a tio n  in  n a v ig a b le  w a te rs ;

0 e n fo rc e  p e rm its  a n d  th e  p ro g ra m  th ro u g h  c iv il a n d  c r im in a l p e n a ltie s ;

0 re g u la te  p u b lic ly  o w n e d  tre a tm e n t w o rk s  (P O T W s, fo r  tre a tm e n t o f  

d o m e s tic  w a s te w a te r)  in  c o m p lia n c e  w ith  th e  C W A ; a n d

0 e n su re  th a t  in d u s tr ia l  u se rs  o f  P O T W s a lso  c o m p ly  w ith  C W A  

re q u ire m e n ts .

1 Note: this list is a simplified summary of the detailed provisions found in Clean Water Act section 
402(b)(l)-(9).



E P A  h a s  p ro m u lg a te d  re g u la tio n s , a n d  a lso  is su e d  g u id a n c e , th a t  to g e th e r  

e s ta b lish  v e ry  d e ta ile d  re q u ire m e n ts  fo r  a  s ta te  p e rm it p ro g ra m . T h e  re g u la tio n s  

a re  a t 4 0  C F R  P a rt 123. A la s k a ’s o n -g o in g  e ffo r ts  to  o b ta in  N P D E S  p r im a c y  h av e  

b e e n  la rg e ly  g u id e d  b y  th e  re g u la to ry  c r ite r ia  se t o u t  th e re , an d  th e  d isc u ss io n s  

b e tw e e n  A D E C  a n d  E P A  o v e r  th e  d e ta ils  o f  th e  s ta te ’s p ro p o se d  p ro g ra m  

ro u tin e ly  re tu rn  to  th e  issu e  o f  w h a t fed e ra l law  req u ire s .

W h ile  a  c o m p re h e n s iv e  su m m a ry  o f  th o se  re q u ire m e n ts  is n o t p rac tic a l, 

g iv e n  th e ir  c o m p le x ity , o n e  o v e r- r id in g  re q u ire m e n t is th a t  the  s ta te  p ro g ra m  m u st 

b e  as  s tr in g e n t a s  th e  fed e ra l p ro g ra m . A  s ta te  c a n n o t c u t c o m e rs  o n  a n y  m a tte r  

s u b je c t to  a  re g u la to ry  re q u ire m e n t. In  e ffe c t  th is  lim its  th e  f le x ib ility  a  s ta te  has 

w h e n  it c h o o se s  to  im p le m e n t its  o w n  p e rm it  p ro g ra m .

A ll o f  th e  p ro v is io n s  o f  H B  149 /S B  91 a re  d e s ig n e d  to  s a tis fy  E P A ’s s ta ted  

c o n c e rn s  th a t c u rre n t s ta te  la w  is n o t a s  s tr in g e n t as  fed e ra l law  o n  c e rta in  sp ec ific  

to p ic s . A D E C  a n d  th e  D e p a r tm e n t o f  L aw  w ill be  a v a ila b le  to  a n s w e r  q u e s tio n s  

th a t le g is la to rs  m a y  h a v e  a b o u t a n y  o f  th e  p ro v is io n s  o f  th is  b ill.



SARAH PAUN, GOVERNOR
410 Willoughby Ave.. Ste 303 
Post Office Box 111800 
Juneau. Alaska 99811-1800 
Phone: 907-465-5065 
Fax: 907-465-5070 
www.dec.state.ak.us

DEPT. OF ENVIRONMENTAL CONSERVATION
OFFICE OF THE COMMISSIONER

January  24, 2007

The Honorable Lyda Green The Honorable John  Harris
President of the Senate Speaker of the House
Alaska State Legislature Alaska State Legislature
State Capitol, Room 516 State Capitol, Room 208
Juneau, Alaska 99801 Juneau, Alaska 99801

Dear President Green and Speaker Harris:

The 24th Alaska Legislature passed Senate Bill 110 during its 1st regular session in 
2005 directing the Department of Environmental Conservation (DEC) to seek 
primacy from the Environmental Protection Agency (EPA) for the National Pollutant 
Discharge Elimination System (NPDES) wastewater discharge program. Governor 
Murkowski signed this legislation into law on August 27, 2005 with an effective 
date of November 25, 2005. Section 6 of the bill reads as follows:

REPORT TO THE LEGISLATURE. Until full authority for administering the 
National Pollutant Discharge Elimination System has been transferred to the 
Department of Environmental Conservation, the Department of 
Environmental Conservation shall submit, within 10 days after the date the 
Legislature convenes in regular session, a report to both houses of the 
Legislature and the governor that includes the following information:

(1) the department's progress in preparing and submitting its application to 
the United States Environmental Protection Agency by June 30, 2006;

(2) a description of the progress by the United States Environmental 
Protection Agency in reviewing the state's application and the expected or 
actual date and contents of the agency's approval; and

(3) the progress made by the Department of Environmental Conservation and 
the United States Environmental Protection Agency during the five-year 
National Pollutant Discharge Elimination System program transition period, 
the identification of the program responsibilities that have been transferred 
to the Department of Environmental Conservation and the program
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responsibilities retained by the United States Environmental Protection 
Agency, whether the transition is proceeding on schedule, and identification 
of relevant statutory, regulatory, or financial impediments to obtaining 
National Pollutant Discharge Elimination System primacy as intended by the 
Legislature.

This letter is the Department’s second progress report to the Legislature. The first 
progress report was transm itted on January 9. 2006.

As required by Section 5 of SB 110, the Department has continued to confer with 
the NPDES Primacy Work Group, which includes representatives of affected 
permittees. The Work Group met three times and participated in one 
teleconference during the last calendar yea,', providing key assistance in the design 
of the APDES program, regulations, and primacy application development.

The Work Group's members are listed at the DEC website at: 
http://w w w .dec.state.ak.us/w ater/npdes/w ork group.htm. along with agendas, 
meeting summaries, and other documents germane to the Work Group process. All 
Work Group meetings have been publicly noticed and open to the public with a 
specific allocation of time on the agenda for public comment. In addition to the 
Work Group, DEC met with staff from other State agencies to provide updates on 
our progress toward NPDES assumption. Staff also presented status reports at 
conferences attended by affected permittees.

Section 5 of SB 110 provided legislative direction to the Department to submit the 
NPDES primacy' application to the U.S. Environmental Protection Agency (EPA) 
before July 1, 2006. The Department completed a major element of the primacy 
application by adopting program regulations on Ju n e  28, 2006. The complete 
primacy application was submitted to EPA on time, on Ju n e  29, 2006.

EPA provided an extensive list of comments on our application on October 31,
2006 and met with Department staff in mid November 2006 to discuss and clarify 
those comments. The Department and EPA have developed a work plan and 
process to address all EPA comments and to make any necessary revisions to the 
NPDES application components. The Department's goal is to resubmit the NPDES 
application to EPA by Ju n e  15, 2007.

Despite EPA opportunity to review SB 110 language and prior legislative direction 
regarding NPDES primacy (HB 546 in 2004), it was not until EPA reviewed the 
Department’s full June 29, 2006 application submission that they identified what 
EPA believes are several statutory shortcomings that m ust be corrected in order to 
demonstrate that the Department has the necessary authority to implement the 
NPDES program. Legislative action on these statutory amendments will be 
pursued during the current legislative session.

G:\COMM\WP\2007\APDES report to Lefiflature.doc
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Notwithstanding EPA’s opportunities to review and provide comment on the pre- 
public and public comment versions of the Department's draft regulations for the 
NPDES program, EPA responded to the state’s application with several comments 
that will also require revisions to the program regulations that were adopted on 
June  28, 2006. The Department intends to propose these regulatory changes for 
public comment this spring. The revised regulations m ust be adopted prior to re­
submitting the primacy application to EPA.

There are currently no financial impediments to obtaining NPDES primacy.

Once EPA determines tha t the application is complete and meets all federal 
requirements for a state-run NPDES program, they will initiate a public review and 
consultation process. The Department expects that EPA can complete this process 
and issue program approval by the end of December 2007.

Concurrent with developing the NPDES primacy application, the Department has 
successfully implemented several components of its capacity development plan to 
ensure the Department has the staffing and training to implement the NPDES 
program when authority is transferred’ from EPA. For example, ten of the fourteen 
new positions allocated to the Department as part of SB 110 have been filled, and 
over 35 staff have attended two EPA courses - the NPDES Permit Writers’ course 
and EPA’s Basic Inspector course. A third course, the Water Quality Standards 
Academy, is scheduled in February 2007.

As noted in the January 9, 2006 Report to the Legislature, the case proceedings in 
Defenders o f Wildlife v. EPA, 420 F.3d 946 (9th Cir. 2005), in which the United 
States Ninth Circuit Court of Appeals reversed EPA’s decision to grant NPDES 
primacy to the State of Arizona, is still ongoing. In this case, the plaintiffs alleged 
that EPA had failed to consider, pursuant to the endangered Species Act (ESA), the 
possible harm  that could be caused to habitat and wildlife by Arizona’s assumption 
of primacy. The Ninth Circuit Court reversed and remanded the primacy-granting 
decision to EPA with instructions to weigh Arizona’s application under the ISSA. In 
the fall of 2006, through the Department of Justice, EPA petitioned for Supreme 
Court review of the Ninth Circuit's decision. The State of Alaska filed an amicus 
brief (i.e., “friend of the court”) in support of EPA’s petition. In January 2007, the 
Supreme Court decided to hear the case. While awaiting a Supreme Court 
decision, we continue to prepare the NPDES application as if EPA consultation 
under the I£SA will not be required to approve our application. If, however, the 
Supreme Court decides tha t EPA must conduct an ESA consultation when 
considering approval of Alaska’s NPDISS program, it could cause considerable 
delays in EPA’s approval action. EPA would have to conduct IDSA consultation in a 
unique arena -  one where they will have to consider potential impacts to 
endangered species of future state permits not yet issued or even applied for.
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Tear President Green and 4 January  24.2007
Speaker Harris

The Department looks forward to working with you on legislation to ensure full 
authority to implement the NPDES program and is prepared to answer any 
questions you may have about our progress toward primacy.

Sincerely,

Mike Maher 
Acting Commissioner

cc: John  Bitney, Legislative Director, Office of the Governor
Kirsten Waid, Senate Secretary, Alaska State Legislature 
Suzi Lowell, House Chief Clerk, Alaska State Legislature
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CS FOR SENATE BILL NO. 91(RES)

IN T H E  L E G IS L A T U R E  O F TH E ST A T E  O F  A L A SK A

T W E N T Y -FIFT H  LEG ISLA TU R E - F IR S T  SE S SIO N

BY THE SENATE RESOURCES COMMITTEE

Offered:
Referred:

Sponsor(a): SENATE RULES COMMITTEE BY REQUEST OF THE GOVERNOR

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to the authority of the Department of Environmental Conservation to 

require certain monitoring, sampling, and reporting and to require permits for certain 

discharges of pollutants; relating to criminal penalties for violations of the permit 

program; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 46.03.020 is am ended to  read:

Sec. 46.03.020. Powers of the department T he departm ent m ay

(1) e n te r in to  con tracts and com pliance agreem ents necessary  o r 

convenient to  carry out the functions, pow ers, and du ties o f  the departm ent;

(2) rev iew  and appraise program s and ac tiv ities o f  state  departm ents 

and agencies in ligh t o f  the policy  set out in A S 46 .03 .010  fo r the purpose o f 

determ ining the ex ten t to  w hich the program s and ac tiv ities  are contribu ting  to  the 

achievem ent o f that po licy  and to  m ake recom m endations to the departm ents and 

agencies, including environm ental guidelines;

-I- CSSB 91(RES)
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(3) consult with and cooperate with

(A ) officials and representatives o f  any nonprofit corporation or 

o rganization in the state;

(B) persons, o rganizations, and  groups, public and  private, 

using, served  by, in terested  in, o r  concerned w ith  the environm ent o f  the state;

(4) appear and participate in p roceedings before any state o r federal 

regulatory  agency  invo lv ing  o r affecting the purposes o f  the departm ent;

(5) undertake studies, inquiries, surveys, o r analyses it m ay  consider 

essential to  the accom plishm ent o f the purposes o f  the  departm ent; these activities 

m ay be carried  ou t by  the personnel o f the departm ent o r in cooperation w ith public o r 

private agencies, including  educational, civic, and  research  organizations, colleges, 

universities, institu tes, and foundations;

(6) a t reasonable tim es, en ter and in spec t w ith the consent o f  the  ow ner 

or occupier any p roperty  o r prem ises to  investigate e ith e r actual o r suspected  sources 

o f pollu tion o r contam ination  o r to  ascertain  com pliance  o r noncom pliance with a 

regulation that m ay  be adopted under AS 46.03 .020  - 46.03.040; inform ation relating 

to  secret p rocesses o r m ethods o f  m anufacture d iscovered  during investigation is 

confidential;

(7) conduct investigations and ho ld  hearings and com pel the 

attendance o f  w itnesses and the production o f accounts, books, and docum ents by the 

issuance o f  a  subpoena;

(8) advise and cooperate with m unicipal, regional, and o ther local 

agencies and offic ia ls in  the state, to  c a n y  out the pu rposes o f  this chapter;

(9) act as the official agency o f  the sta te  in  all m atters affecting  the 

purposes o f  the departm ent under federal laws now  o r hereafter enacted;

(10) adopt regulations necessary  to  carry  out the purposes o f this 

chapter, including, b y  w ay o f  exam ple and not lim ita tion , regulations provid ing  for

(A ) control, prevention, and abatem ent o f  air, w ater, o r  land or 

subsurface land  pollution;

(B) safeguard standards fo r pe tro leum  and natural gas pipeline 

construction , operation, m odification, o r a lte ra tion ;

25-GS1018VC

CSSB 91(RES) -2-

Nmw Text Underlined [DELETED TEXT BRACKETED]



25-GS1018VC

(C )  protection o f  public  w ater supplies by  establishing 

m in im um  drinking w ater standards, and standards for the  construction, 

im provem ent, and m aintenance o f  public  w ater supply system s;

(D) collection and  disposal o f  sew age and industria l w aste;

(E) collection and disposal o f garbage, refuse , and  other 

d iscarded  solid  m aterials from  industrial, com m ercial, agricu ltural, and 

com m unity  activities or operations;

(F) control o f  pesticides;

(G) other purposes as m ay be required fo r the im plem entation 

o f  the policy  declared in AS 46.03 .010;

(H) handling, transporta tion , treatm ent, storage, an d  disposal o f 

hazardous w astes;

(11) inspect the prem ises o f  sellers and suppliers o f paint, vessels, and 

m arine and  boating supplies, and take o ther actions necessary  to  enforce 

AS 46 .03 .715 ;

(12) notw ithstanding any o ther provision o f law, take all actions 

necessary  to  receive authorization from  the adm inistrator o f the U n ited  States 

E nvironm ental Protection A gency to  adm in ister and enforce a N ational Pollutant 

D ischarge E lim ination  System  program  in accordance w ith 33 U .S .C . 1342 (sec. 402, 

C lean W ate r A ct), 33 U .S .C . 1345 (sec. 405 , C lean W ater Act), 40 C .F .R . Part 123, 

and 4 0  C .F .R . Part 403, as amended^

(13) require the owner or operator of a facility to undertake 

monitoring, sampling, and reporting activities described in 33 U.S.C. 1318 (sec. 

308. Clean Water Act).

* Sec. 2 . A S 46 .03 .100(a) is am ended to  read:

(a) A  person m ay not construct, m odify , o r operate a sew erage system  or 

treatm ent w orks o r ta k e  a n y  a c tio n  [D ISPO SE O F  O R  C O N D U C T  AN 

O PE R A T IO N ] that results in the disposal o r  d isc h a rg e  o f  solid o r  liqu id  waste 

m aterial o r  heated  process o r cooling w ater in to  the w aters o r onto the land  o f  the state 

w ithout p rio r authorization from  the departm ent. [D E PA R T M E N T

A U T H O R IZ A T IO N  SH A LL BE O B T A IN E D  FO R  D IR E C T  D ISPO SA L  A N D  FOR

•3- CSSB 91(RES)
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D IS P O S A L , O TH ER T H A N  O F  D O M E ST IC  SE W A G E , IN TO  PU BLICLY  

O W N E D  O R  O PER A TED  SE W E R A G E  SY STEM S.]

* Sec. 3 . A S 46.03.100(b) is am ended to  read:

(b) Prior authorization mav b e  p ro v id e d  by the departm ent, in  i ts  d isc re tio n . 

[IS PR O V ID ED ] through one o r a com bination  o f  the fo llow ing:

(1) an individual perm it issued for a  specific  facility  o r  disposal

activ ity ;

(2) a general perm it issued  on a statew ide, reg ional, o r other 

geograph ical basis fo r a category  o f d isposal activities that the com m issioner, using 

inform ation  available w hen the perm it is developed, determ ines are  s im ila r in nature 

and  w ill com ply w ith applicable  environm ental quality  standards estab lished  under 

th is title;

(3) regulations adop ted  by  the departm ent au thorizing  a category  of 

d isposal w ithout requiring a  perm it and  establishing specific  siting  o r operational 

requ irem ents, discharge lim its, o r best m anagem ent p ractices fo r the  disposal 

category ;

(4) designation and approval o f a plan as described  under (c) o f this

section;

(5) an in tegrated  w aste m anagem ent and d isposal au thorization as 

described  in (d) o f this section.

* Sec. 4 . A S 46.03.100(e) is am ended to  read:

(e) This section does not apply to

(1) a person discharg ing  only  dom estic sew age in to  a  p u b lic ly  ow ned 

t r e a tm e n t  w o rk s  [SE W E R A G E  SY ST E M ];

(2) d isposals subject to  regulation  under A S 31 .05 .030(e)(2);

(3) injection pro jects perm itted  under AS 3 1 .05.030(h);

(4) d ischarges o f  solid  o r liquid waste m ateria l o r  w ater discharges 

from  the  follow ing activities i f  the d ischarge is incidental to  the  activ ity  and the 

activ ity  does not produce a  d ischarge from  a point source, as tha t term  is  defined in 

regu la tions adopted under th is chapter, [D IREC TLY ] in to  any  w a te rs  [SU R FA C E 

W A T E R ] o f  the U n ited  S ta te s  [STA TE]:
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(A)  mineral drilling, trenching, ditching, and similar activities;

(B ) landscaping;

(C ) w ater w ell drilling and geophysical drilling; or

(D ) drilling , ditching, trenching , and  sim ilar activities 

associated w ith  facility  construction and m ain tenance o r w ith road o r o ther 

transportation fac ility  construction and m aintenance; how ever, the exem ption 

provided by th is subparagraph  does not relieve a person  from  obtaining a prior 

authorization u n d er th is  section if  the drilling , d itch ing , trenching, o r sim ilar 

activity  w ill involve the rem oval o f the groundw ater, storm w ater, o r  

w astew ater runo ff that has accum ulated and is present a t an excavation site  for 

facility, road , o r o ther transportation construction o r m aintenance and a  prior 

authorization is o therw ise  required  by this section;

(5) b ilge pum ping , unless the bilge product pum ped  m ay be expected 

to yield an o ily  sludge, em u lsion , o r sheen on the surface o f  any  w ater o f  the state;

(6) coo ling  w ater discharges from  a  boat o r vessel into any surface 

w ater o f the state; or

(7) the firing  o r o ther use o f m unitions in tra in ing  activities conducted 

on active ranges, includ ing  active ranges operated  by the U n ited  S tates D epartm ent o f 

D efense o r a U nited  S tates m ilitary  agency, unless it results in a discharge into 

waters of the United States.

* Sec. 5. AS 46.03.100(h) is am ended  to  read:

(h) T he p rogram  developed  to issue perm its by the departm ent to  authorize 

discharge o f  po llu tan ts in to  surface waters and subm itted  to  the U nited States 

Environm ental Pro tection  A gency  for approval under 33 U .S C. 1342 (sec. 402, Clean 

W ater Act) shall include  the m onitoring and reporting requ irem ents included in the 

perm its, lim ited  to  those requirem ents authorized [M A N D A T E D ] by  law, including 

33  U .S .C . 1318 (sec. 308 . Clean Water Act), and any legal settlem ents, and those 

necessary to  ascertain  com pliance  with the effluent lim ita tions con tained  in the perm it 

and with state w ater quality  standards.

* Sec. 6. AS 46.03.100 is am ended  by  adding a  new  subsection to  read:

(m) For p r ip o se s  o f  the  perm it program  au thorized  by  the U nited States

-5- CSSB 91 (RES)
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Environm ental P ro tec tion  A gency under 33 U .S .C . 1342 (sec. 402, Clean W ate r A ct), 

"waste m aterial" includes pollutants as defined in  33 U .S .C . 1362(6) (sec. 502(6), 

Clean W ater Act).

* Sec. 7. AS 46 .03 .110  is am ended by  adding a new  subsection to  read:

(f) T he  standards fo r determ ining w aste m aterial in AS 46 .0 3 .100(m) apply  to  

this section.

* Sec. 8. AS 46 .03 .790  is am ended by adding a new  subsection to  read:

(i) N otw ithstand ing  (a) and (d) o f  this section, a person is guilty o f  a  c lass A  

m isdem eanor if  the  person  negligently

(1) v iolates a regulation adopted by the departm ent under 

AS 46.03.020(12);

(2) vio lates a perm it issued under the program  authorized  by 

AS 46.03.020(12);

(3) fails to  provide inform ation o r provides false inform ation requ ired  

by a regulation adopted under AS 46.03.020(12);

(4) m akes a false statem ent, representation, o r certification in an 

application, no tice , record , report, perm it, o r o ther docum ent filed, m aintained, o r used 

for purposes o f  com pliance w ith a perm it issued  under o r a regulation adopted  under 

AS 46.03.020(12); o r

(5) renders inaccurate a m onitoring device o r m ethod required  to  be 

m aintained by  a perm it issued  under o r a  regulation  adopted under AS 46.03.020(12).

* Sec. 9. This A ct takes effect im m ediately  under AS 01.10.070(c).
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TW ENTY-FIFTH LEGISLATURE - FIRST SESSION

BY THE SENATE RULES COMMITTEE BY REQUEST OF THE GOVERNOR

Introduced: 2/21/07 
Referred: Resources, Judiciary

A BILL 

FOR AN ACT ENTITLED

1 "An Act relating to the authority of the Department of Environmental Conservation to

2 require certain monitoring, sampling, and reporting and to require permits for certain

3 discharges of pollutants; relating to criminal penalties for violations of the permit

4 program; and providing for an effective date."

5 BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

6 * Section 1. AS 46.03.020 is amended by adding a new paragraph to read:

7 (13) require the ow ner or operator o f  a facility to undertake

8 m onitoring, sampling, and reporting activities described in 33 U.S.C. 1318 (sec. 308,

9 Clean W ater Act).

10 * Sec 2. AS 46.03.100(a) is am ended to read:

11 (a) A  person m ay not construct, modify, or operate a sewerage system or

12 treatm ent works or take any action [DISPOSE OF OR CONDUCT AN

13 OPERATION] that results in the disposal or discharge o f  solid or liquid waste

14 m aterial or heated process or cooling w ater into the waters or onto the land o f  the state

SB0091A -1- SB 91
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without prior authorization from  the department. [DEPARTM ENT 

AU THORIZATION SHALL BE OBTAINED FOR DIRECT DISPOSAL AND FOR 

DISPOSAL, OTHER THAN OF DOM ESTIC SEW AGE, INTO PUBLICLY 

OW NED O R OPERATED SEW ERAGE SYSTEM S.]

* Sec. 3. AS 46.03.100(b) is amended to read:

(b) Prior authorization may be provided by the departm ent. In Its discretion. 

[IS PROVIDED] through one or a com bination o f  the following:

(1) an individual permit issued for a specific facility or disposal

activity,

(2) a general perm it issued on a statewide, regional, or other 

geographical basis for a category o f  disposal activities that the commissioner, using 

information available when the perm it is developed, determines are sim ilar in nature 

and will com ply with applicable environm ental quality standards established under 

this title;

(3) regulations adopted by the departm ent authorizing a category o f  

disposal w ithout requiring a permit and establishing specific siting or operational 

requirem ents, discharge limits, or best m anagem ent practices for the disposal 

category;

(4) designation and approval o f  a plan as described under (c) o f  this

section;

(5) an integrated waste m anagem ent and disposal authorization as 

described in (d) o f  this section.

* Sec. 4. AS 46.03.100(e) is amended to read:

(e) This section does not apply to

(1) a person discharging only dom estic sewage into a publicly owned 

treatment works [SEW ERAGE SYSTEM];

(2) disposals subject to regulation under AS 31.05.030(eX2);

(3) injection projects perm itted under AS 31.05.030(h);

(4) discharges o f  solid or liquid waste material or water discharges 

from  the following activities i f  the discharge is incidental to the activity and the 

activity does not produce a discharge from  a point source, as that term  is defined in

SB 91 - 2-
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1 regulations adopted under this chapter, [DIRECTLY] into any w a tc n  [SURFACE

2 W ATER] o f  the United States [STATE]:

3 (A) mineral drilling, trenching, ditching, and sim ilar activities;

4 (B) landscaping;

5 (C) w ater well drilling and geophysical drilling; or

6 (D) drilling, ditching, trenching, and similar activities

7 associated w ith facility construction and maintenance or with road or other

8 transportation facility construction and maintenance; however, the exemption

9 provided by this subparagraph does not relieve a person from obtaining a prior

10 authorization under this section if  the drilling, ditching, trenching, or similar

11 activity will involve the removal o f  the groundwater, storm water, or

12 wastew ater runoff that has accum ulated and is present at an excavation site for

13 facility, road, or other transportation construction or maintenance and a prior

14 authorization is otherwise required by this section;

15 (5) bilge pum ping, unless the bilge product pumped may be expected

16 to yield an oily sludge, em ulsion, or sheen on the surface o f  any water o f  the state;

17 (6) cooling water discharges from a boat or vessel into any surface

18 water o f  the state; or

19 (7) the firing or other use o f  munitions in training activities conducted

20 on active ranges, including active ranges operated by the United States Departm ent o f

21 Defense or a United States military agency, unless it results in a discharge into

22 waters of the United States.

23 * Sec. 5. AS 46.03.100(h) is am ended to read:

24 (h) The program  developed to issue perm its by the department to authorize

25 discharge o f  pollutants into surface waters and submitted to the United States

26 Environm ental Protection A gency for approval under 33 U.S.C. 1342 (sec. 402, Clean

27 W ater Act) shall include the m onitoring and reporting requirem ents included in the

28 perm its, lim ited to those requirem ents authorized [M ANDATED] by law, including

29 33 U.S.C. 1318 (sec. 308. Clean Water Act), and any legal settlements, and those

30 necessary to ascertain com pliance with the effluent limitations contained in the permit

31 and with state w ater quality standards.
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* Sec. 6. AS 46.03.100 is am ended by adding a new subsection to read:

(m ) For purposes o f  the perm it program  authorized by the United States 

Environm ental Protection Agency under 33 U.S.C. 1342 (sec. 402, Clean W ater Act), 

"waste m aterial" includes pollutants listed in 33 U.S.C. 1362(6) (sec. 502(6), Clean 

W ater Act).

* Sec. 7. AS 46.03.110 is am ended by adding a new subsection to read:

( 0  The standards for determ ining waste material in AS 46 .03 .100(m) apply to 

this section.

* Sec. 8. AS 46.03.790 is amended by adding a new subsection to read:

(i) Notwithstanding (a) o f  ♦his section, a person is guilty o f  a class A 

m isdem eanor i f  the person negligently

(1) violates a regulation adopted by the department under 

AS 46.03.020(12);

(2) violates a perm it issued under the program  authorized by 

AS 46.03.020(12);

(3) fails to provide information or provides false information required 

by a regulation adopted under AS 46.03.020(12);

(4) m akes a false statement, representation, o r certification in an 

application, notice, record, report, permit, or other docum ent filed, maintained, or used 

for purposes o f  com pliance with a perm it issued under or a regulation adopted under 

AS 46.03.020(12); or

(5) renders inaccurate a m onitoring device or m ethod required to be 

m aintained by a perm it issued under o r a regulation adopted under AS 46.03.020(12).

* Sec. 9. This A ct takes effect imm ediately under AS 01.10.070(c).
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FISCAL NOTE

STATE OF ALASKA Fiscal Note Number: 1_____________________

2007 LEGISLATIVE SESSION Bill Version: SB91________________

(S) Publish Date: 2/21/07______________

Revision  Date/Tim e (No te if correction): ________ ______________ Dept. Affected: Dept of Environmental Conservation
Title 'A n  Act relating to the authority of the Dept, of Env. RDU Division of Water
______________Cons, to require certain monitoring, sampling. .* Component Water Quality

Sponsor Rules Committee _________________________________
Requester Governor Component N a  2062

Expendlturea/Bevenuea__________________________________ (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013
Personal Services 

Travel 

Contractual 
Supplies 

Equipment 

Land & Structures 

Grants & C la ir  s 

Miscellaneous

0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0

ICAPITAL EXPENDITURES I I  I I I I I

ICHANGE IN REVENUES ( ) I I I I I I I

FUND SOURCE_______________________   (Thousands of Dollars)

1002 Federal Receipts

1003 G F  Match

1004 G F

1005 GF/Program Receipts 

1037 GF/Mental Health

Other (Specify Type-Do not abbreviate)

0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Estimate of any current year (FY2007) cost: 0.0
Mark this box (X) if funding for this bill Is included in the Governor's FY 2008 budget proposal: I 1

POSITIONS
Full-time 0 0 0 0 0 0

Part-time 0 0 0 0 0 0
Temporary 0 0 0 0 0 0

ANALYSIS: (Attach a separate page it necessary)
Th is  bill wou ld  align the s ta te 's  w as tew a ter permitting and com pliance requirem ents with the Environm ental 

Protection A g en c y 's  (E P A ) in order to m ake  A la sk a 's  program approvab le by E P A . Th is  bill will h a ve  no fiscal

impact.

Prepared by: Lynn J. Tomich Kent, Director_____________________________________ Phone (907) 269-6281

Division Water____________________________________________________________ Date/Time 1/10/07 9:00 AM

Approved by: Mike Maher • Acting Commissioner_______________________________  Date_________________

Agency Department of Environmental Conservation________________________
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