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CS FOR SENATE BILL NO. 7(JUD)
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIFTH LEGISLATURE - FIRST SESSION

BY THE SENATE JUDICIARY COMMITTEE

Offered:
Referred:

Sponsors): SENATOR DAVIS

ABILL

FOR AN ACT ENTITLED

"An Act relating to the voting rights of felons."
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25-LSOHXAO
Bullard
3/16/07

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 15.05.030 is repealed and reenacted to read:

Sec. 15.05.030. Loss and restoration of voting rights, (a) A person convicted

of a felony involving moral turpitude and incarcerated for that crime may not vote in a
state, federal, or municipal election from the date of the conviction through the date of
the unconditional discharge of the person if

(1) the conviction was of an unclassified or class A offense under the

law of this state;
(2) the conviction was under the law of another jurisdiction of an

offense with elements similar to those of an unclassified or class A offense under the

law of this state; or
(3) the person has previously been convicted of a felony involving

moral turpitude.
(b) On the unconditional discharge of a person prohibited from voting under
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(@) of this section, the commissioner of corrections shall provide the person with
written notice of the voter registration requirements and procedures. The person may
register to vote on the day after the day the person is discharged.

(c) A person not described in (a) of this section who is convicted of a felony
involving moral turpitude and incarcerated for that crime may not vote in a state,
federal, or municipal election until released from incarceration. On release of the
person from incarceration, the commissioner of corrections shall provide the person
with written notice of the voter registration requirements and procedures. The person
may register to vote on the day after the day the person K released.

(d) The commissioner of corrections shall notify the director of persons

unconditionally discharged or released from incarceration and entitled to register to

vote under (b) or (c) of this section.

* Sec. 2. AS 15.07.135 is amended to read:

Sec. 15.07.135. Cancellation of registration of incarcerated
[CONVICTED] persons, (a) The commissioner of corrections shall notify the
director of [THE DIRECTOR SHALL MAKE REASONABLE EFFORTS TO
OBTAIN] the names of persons convicted of a felony involving moral turpitude and
incarcerated for that crime. Promptly after receipt of evidence satisfactory to the
director that a person has been convicted of a felony involving moral turpitude and
incarcerated for that crime, the director shall cancel the registration of the person.

(b) Upon presenting proof that a person whose registration was canceled under
(@) of this section is again eligible to vote [HAS BEEN UNCONDITIONALLY
DISCHARGED FROM CUSTODY], the person may register. The director shall make
reasonable efforts to verify the unconditional discharge of persons as described bv
AS 15.05.030(b) or release from incarceration of persons as described bv

AS 15.05.030(c) applying for registration under this subsection.

* Sec. 3. AS 33.30.241(a) is amended to read:
@) A person who is convicted of a felony involving moral turpitude as defined

in AS 15.60.010 is disqualified from voting in a federal, state4 or municipal election

until the person's
(1) unconditional discharge as described bv AS 15.05.030(b): or
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Senator Hollis French

Capitol Room 504
465-3892
465-6595 fax

MEMORANDUM

Date: March 15, 2007
To: Leg Legal

: o K=
From: Cindy Smith C/

RE: Senate Bill 7

Please amend the “L” version of LS0100 as follows:

On page 2, line 15 to delete “The director shall make reasonable efforts to obtain” and
replace with “The commissioner of corrections shall notify the director of’



Amend page 2, line IS to delete ‘“The director shall make reasonable efforts to obtain”
and replace with “The commissioner of corrections shall notify the director of”

PURPOSE: to make this language consistent with the language immediately above in
(D) - this is how the process actually works.

REQUESTED BY: Whitney Brewster, Division of Elections



Alaska State Legislature

Sbumm (Jan. mMay)
Suit Capitol, Suita 30
Junaau, AK 99*01-1112
Pkoaa. (907)465-3122
Far. (907)465-3756
Tollfrtt (100)770-3122

Inlinm (May - Doc.)
716 W 4* Ave
Anchorage, AK 99501
PkoM (907)269-0144
Far (907)269-0141

Senator Batvc D»vi«g!lrtii itaia-almi
http://lwww.akdcmocrau.oii

Office of Senator Bettye Davis

DATE: January 28, 2008
Senator Hollis French, Chairman, Senate Judiciary Committee

RE: Request for Hearing - CSSB 7 25-LS0100\L as amended - Voting Rights for Felons

Dear Senator French,

Senator Davis requests that CSSB 7, version “L” as amended be heard before the Senate Judiciary
Committee. Per the minutes of the last hearing before the Senate Judiciary Committee on March 1S,
20J7, the “L” version of SB 7 was held to prepare amended language to reflect the request of the Division
of Elections to place the onus for obtaining the names of persons convicted of a felony on the Department
of Corrections (DOC) rather than on the Director of Elections, because DOC officials already have access
to that information. Per the minutes the new provision under amendment #1 would read: “the
Commissioner of Corrections shall notify the director of....” The committee agreed to incorporate this
provision in the bill and present it to the Committee in writing before making a final determination. The
purpose of this hearing is to approve that amendment and hopefully move the bill out of committee.

Included in the bill package are:

1 Sponsor Statement
2. The most recent version of the bill, CCSB 7 - 25-LS0100VL - to be amended per 3/15/07

Senate Judiciary hearing.
3. Minutes from March 15, 2007 hearing with decision to amend 25-LS0100\L.

4. Minutes from the March 5 and February 22,2007 hearings which provide background and
professional testimony concerning this bill.

The ACLU has indicated an interest in testifying, ifyou have time or you think it would be useful for an
update nation-wide. Passing SB 7 would give a refreshing message in an election year that the Alaska
Department of Corrections welcomes changes in law to help rehabilitate prisoners, while it would cost
nothing with a zero fiscal note. Please e-mail or post the amended “L” version when available and

contact our office concerning a hearing date well in advance.

Sincerely,

Legislative Administrative Assistant


http://www.akdcmocrau.oii
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CS FOR SENATE BILL NO. 7(JUD)
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-FIFTH LEGISLATURE - FIRST SESSION

BY THE SENATE JUDICIARY COMMITTEE

OrTecrcd:
Referred:

Sponsor(i): SENATOR DAVIS

A BILL

FOR AN ACT ENTITLED

"An Act relating to the voting rights of felons."

WORK DRAFT
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Bullard
3/14/07

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 15.05.030 is repealed and reenacted to read:

Sec. 15.05.030. Loss and restoration of voting rights, (a) A person convicted

of a felony involving moral turpitude and incarcerated for that crime may not vote in a

the unconditional discharge of the person if

state, federal, or municipal election from the date of the conviction through the date of

(1) the conviction was of an unclassified or class A offense under the

law of this state;

(2) the conviction was under the law of another jurisdiction of an

offense with elements similar to those of an unclassified or class A offense under the

law of this state; or

(3) the person has previously been convicted of a felony involving

moral turpitude.

(b) On the unconditional discharge of a person prohibited from voting under

o1-
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(@) of this section, the commissioner of corrections shall provide the person with
written notice of the voter registration requirements and procedures. The person may
register to vote on the day after the day the person is discharged.

(c) A person not described in (a) of this section who is convicted of a felony
involving moral turpitude and incarcerated for that crime may not vote in a state,
federal, or municipal election until released from incarceration. On release of the
person from incarceration, the commissioner of corrections shall provide the person
with written notice of the voter registration requirements and procedures. The person
may register to vote on the day after the day the person is released.

(d) The commissioner of corrections shall notify the director of persons

unconditionally discharged or released from incarceration and entitled to register to

vote under (b) or (c) of this section.
* Sec. 2. AS 15.07.135 is amended to read:

Sec. 15.07.135.  Cancellation of
[CONVICTED] persons, (a) The director shall make reasonable efforts to obtain the

registration  of incarcerated

names of persons convicted of a felony involving moral turpitude and incarcerated
for that crime. Promptly after receipt of evidence satisfactory to the director that a
person has been convicted of a felony involving moral turpitude and incarcerated for

that crime, the director shall cancel the registration of the person.

(b)
(@) of this section is again eligible to vote [HAS BEEN UNCONDITIONALLY
DISCHARGED FROM CUSTODY], the person may register. The director shall make

reasonable efforts to verify the unconditional discharge of persons as described bv

AS 15.05.030(b) or release from incarceration of persons as described bv

AS 15.05.030(c) applying for registration under this subsection.
* Sec. 3. AS 33.30.241(a) is amended to read:

(@) A person who is convicted of a felony involving moral turpitude as defined
in AS 15.60.010 is disqualified from voting in a federal. state* or municipal election
until the person's

(1) unconditional discharge as described bv AS 15.05.030(b): or

(2) release from incarceration as described bv AS 15.05.030(c).

.2
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Committee Minutes
Mar 1S, 2CS7

LiTiU.ni
CHAIR r'VKNCM wwouflced the canslteration of IB * sad solid tad «
notion to adopt Version \L connlctaa substitute ICS).

mdutos HUGGIHfl motioned to adopt Varaion \L C* for SB T.
labeled. 2&-LJ0100\L as the worbi.no dociaaant.

CHAIR miMCH onploinad that the CS dietlngulehee among falona
sccording to the category of crime for which they wore
incarcerated The categories srs broken out onpage |#inos |I-
13. The idea la to continue under the existing system, whblek is
to not rostora the righto of released felone if they have boon
convicted of on uncleeeified felony or a class A Colony. Aloe,
voting righto would not be raatored to ropeet felons who oro

released lron prison

In summery the policy call ie that sonsone iS able to vote upon
release froe incarceration eftor having eerved tine for S lower
level felony, Someone who has been convicted of repo, robbery,
or nurter would have to ceeplete the regulreesnta for
unconditional discharge before regaining the right to vote. The
other sections are conforming aoonteenta to sake the changes
work for the Division of Clactions. Under the current draft
there would be two classes of felonsi onegroup that le

restricted and another that is able to vote uponrelease.

CHATR rKEHCH drew attention to page 2, line IS and sold the
director of the Division of Elections has asked the committee to
coneider spending subsection (a) so that tha onus for obtaining
the nsaea of parsons convicted of s felony is placed on the
Dspertpsnt of Correctlone IDOC] rather then on the director of
elections The srguownt le that DOC officials already have

sccaes to that information

CHAIR FRENCH motioned to adopt Apsndaunt 1. On page 2, line IS.
delate 'The director shall neko reasonable sfforts to obtain*
and insert 'The commlssionoi of corrections shall notify the

director of*.

SENATOR WIBLBTHOWIKI objected to seta if the intention is to soy
that 'the commissioner of corrections shell notify the director
and the d.i/e-tor shall aake reasonable efforts to obtain the

uses*.

CHAIR fhbmch said the Division of Elections suggested the

language.

m ill n
CINmr SMITH. Aide to Senator french, explained that bath aren't

needed; the Department of Corrections olrsady sioctronicsily
transolts nsnaa and other Identifiers to the Dlvioion of

Elections. The change le conoiotont with aubeectloo Id) above.

WAYME RBSPI.BS. Deputy Commissioner. Doperesit of Correctlono
stated that the department has the ability to provide the
Division of Elections with nemos and identifiers of pareons who
wore convicted and roieased. DOC provides eiellsr Information ta
the Permanent fund Dividend Corporetien for the purpose of
selling dividend chocks from felons.

SENATOR HIELCirHcwit:] referenced pegs 3, lino 1?. and aekod If
everything else in subeectien (el remains the seme.

htto://www.leiris.!itate.Bk.u8/basis/eet sinele minute.ainrfch-S&heff lineH)0338&end lin... 1/27/2008



HI. SMITH repliad Mthlai «1n La choagod.

1EUATOR wlitLMCNOMMI aikad to m i tho provision iHMiparatad in
tho Mill bolora caking ¢ final Hotormination.

CHAIR n u n found that to Ma loir and aakod If ho MIntalnod

hia objection.
SENATOR MIELMCHOMSR1 roomrail hia oM joctlon.

CHAIR rtIMCU announced that Anondoont 1 la adoptad

iiudi-Hi
MICHAEL MACLEOD- BALL. Executive Director, ACLU of Alaska,
idonLiflad hiaaalf

CHAIR FRENCH aafced if h« foroaaaa any conatltutlonal problaaa
aaaociatad with stratifying and changing tho righto of (olona
according to tha seriousness of tho offonao for which they wara

convicted.

Ml MACLEOD-BALL aald ho did not. Thoro Isn't a lot of guiding
caao taw. but ganarally tho logialatura and tho courta have aooa
authority to dofino torainology that ia wuaod in interpreting
conotltutlooal proviaiona. Tho intont in IB 7 la aaoontiolly no
diftoront than what io already in atatuto. To tho oatont that
tho currant atatuto la conatltutianally poraioaiblo, thla ahould

taa oa well.

CHAIR FRENCH aakod if ho haa any othar obaorvationa about tho
bill.

NR. NACLRD-BALL articulated tha view that tho original voraion
of tho bill waa prafarabla froa o policy perspective baeouaa it
would havo allowed aora folona onto tha voting rolls.
Nonotheloaa. thia la a atop in tho right direction, ho atatod.

SENATOR HUQQINS aakod whoro Alaaka would atand in toroa of
voting rights relative to other atatoo.

NR. MACLEOD-BALL euonarlied tha atatlatical information that woa
given during tho proviaua hearing and aaid thla would placo

Alaaka in tho oiddlo.

SENATOR HVOOIMfl aakod if Alaaka la currently in a group with 21

athar atataa

nr. macLKOD-BALL aald. *1 believe that largo nuabor in tha
middlo bringa felons bock onto tha voting rolls ot aaoio tine end
thoro are a varioty of distinctiono in tho atatoo aa tO when
they're brought bet* on tho rollo or for what cviooa thoy looa
tha voting rlghta in tha first ploce. And no 1 viewed tha change
that'a being proposed here oa being just a variation within that

group.*

uum a
CttAIR FRENCH announced he would hold SS 7 to propsro tho onendod

language end for cone.deration by tho full ceoalttoe.

httrv//www a0 ctnt* nlr n«/h»«is/t»pf sinoto minutn n«n9rh»RAh«a linfwflOMNMRAnNul lin . 1/27/200R
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CHAIP rUNCM Announced the consideration of SB 7.

IUIruUM
THOMAS OSERMCVDt. old* Co Senatoi Jevle. road tho apenaor

atocement into tho record aa follows!

1C 1* eiseniial to = democracy Chat ovary citlian who
wishes Co bo a productiva member of society Gn
afforded tho rtghc to voca. Arc. 1, Soc. 13 of Che
Alaska Conscitution provfdea Chat crlelaal
atelnlatratlon ia baaad on Cha ‘principle of
raforM Cion* in addition Co protecting the public,
coaeiunicy condemnation af Che offender, and the rights
of victlea. helideal parcicipacion helps with
rahabiXicacion and raintegracion loco Che cammunity-

M 7 granca felons tha right and opportuniCy CO voca
if Chey wish co emarciaa that righc immediately afcer
having served their tiee. In Alaska 5,000 Alaakmio
have loot chair right CO veto because of Colony
convictions. Current Alaska law bara the vote to
persona convicted of felonies of eoral turpitude until
tha expiration of a peat-incarceration period of
parole or probation, which la often years after they
haw reentered society ao productive cltlaeas and tax
payers. While Vermont and Maine do not disenfranchise
faiona at all. ocher stetea are reforming their lews
to allow felons to voteeither after release (11
states). after release and completion of probation or
parole (21 atates including Alaska), or permanent

disenfranchisesmnt to certain felons 111 atateal.

Harah sentencing leva over the peat 10 years have
allowed the prison population to burgeon while
reducing the rehahilltatlve model to an anachronism.
Ovar 4.7 million Americans or 1 in 43 adults cemmot
vote due to felony convictions, with 1/3 or more of
them duo to alcohol and drug offenses. Of those
incarcerated in Alaska 47 percent are white; J7
percent Alaake Native; 11 percent African Ameiicani 2

percent Hiapenlc; and 3 ercent Asian/Pacific
lalanders. Minority felon* are disproportionately
disenfranchised wunder currant law and tho harm of
continued dlaenfranchleamant after releaee ia
exacerbated by atipu and other forma of

discrimination as they try to roentor society.

SI 7 will help rehabilitate released felons by
welcoming them back into the voting casammity
Immediately after reieeae and encouraging them to
become good citliens Studies show that faiona who
veto have e lower rote of rocldlviam. !m 7 will
streamline the process by which the steta restares
voting rights to foiona and thua will save money.

1tl1»17 PM

SMATUM tfXMCMOVMI recapped that if samsonm ia released from
prison and ia Still oo probation, that person la not oligiblo tO
vote Under SB 7 chat person would be entitled tO vote upon

raleese.

M. OBCKNKYBM aaid correct and a primary reason for the bill ia
that enfranchisement ia rehabilitative. Get them beck into the

-http://lwww.legis.state.ak.us/ba3is/get_single _minute.asp7ch-S&beg line-00105&end lin... 1/27/2008
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laity hecauma tltoy ara with ua aaytaay. ha aali.
1ICIRATUP MULHmMoMMI1 aakad how houaa arraata would Clausa In.

HP OMMVH replied tha Department of Corrocliana and the
bivlialen of Klactiona would noad to aaiaOliah rulaa to hmmdle

much circunalLancia

CUAIlI PRMCH opanad public taatiaony.

laiiii a

NMOAIIT  PUGH. Ponaar Coamlaaloner of tha Department of
Carroctlona and retired atato aoployaa. atatad atrong aupport
for SI 7 and daacnbod tha iaaua aa aawtlonal for aocaa and
political for othara. Aaendmant 14 of tha US Cotiatltutlon givaa
aaeh atata tha right to datarwina who votea and who doaa not
vrta and elaarly thara la not juat ona American way to roatara

voting righta. aha atatad.

Saaa atatao navai raatora tha right; aoma raatoza tharight upon
patltion of tha govarnor for a pardon: aaaa raatora tha right
aftot incarcaratton ragardlaaa of probation or parola; and iom
atataa. like Al«aka. raatora tha right aftar probation and
patola have boon aarvad. Sha notad that in Alaakaalaoat all
falona hava boom pariod of probation and'or parola following

ralaaaa froa Incarcaratlon

ua PUGH aald American democracy la an evolving procaaa. In tha
aarly daya tha allta govarnad and aa a raault dlaahllltlea wara

vial tad on wooan, alavaa. Illitarataa, and non-proparty ownara.
Thoaa lagal dlaquallficaLlona continuad for yaara ond anaa
atataa, notably In tha aouth. Inatltutad othor dlaahllltlea auch

aa tha poll tax Me. Pugh ralayad that bar great-grandfather had
to pay poll taxaa and har great-grandmother could not buy her

own awing aachina.

Tha purpoaa of thaaa dlaabilitlaa waa elaarly dlacrlmioatory and
fortunately aoat of thoaa practicaa hava been overcom . flhe
pointad out that today har great-grante)thar could purehaaa a
mawing aachina on her own and aha could vota. Today there la no
mora alavery, thara ara no aora poll taxaa. votara ara not
required tO be literate, and vlaion or hearing la not a
requirement. However. aha aald, a disability that aany atataa
hava not rovlaitod, la the ona that la vlaltod upon convlictod

falona.

Ml PUGH aald aha vlewa IB 1 aa a flrat atap bacauaa all It doaa
ia i atora vOLIng righta to paraona convicted of folcnloa upon
roloaea (rw cuatody; they could vota hafora probation and
parola la camplata. becauaa tha Alaaka conatitutlon aaya that
voting righta ata aurronderod by people convicted of feloniea of
eoral turpitude, and bacauaa noat feloniea In Alaaka ara, by
definition, cornldarad to bo crlaaa 0f oorol turpitude, JI1 7

would not roatora voting rlgfata to vory aany poopla. aha atatad.

IB i doaa net raatora other forfaited civil righta. For example
a convicted felon on probation and/or parola muat m teit to
aoarch of a pareon, hma, or property of any aort without
protection of a warrant; muat provide urine aamplOB; muat
continue treatment; can not work In certain fialda; and can not

boar area.

Nfl.  HIGH pointed out that raatorlng voting righto doaa net
peasant a threat ta any peraon, place or thing. Tfcla ia a very
email thing for tha leglalature to do, aho sold, but it'a a hug#
loap far AMrican damocTacy. In har vlew tha currant practice la

blataat racial dlacrlalneLion and it la time for change.

iiiQAI .a
| DIATOM McflUIRX agreed with the previoua taatimeny and aald aha
haa nevar underaLood why raataring a falon'a right to vote would

ba problamatic.

http://mwww.leKis.state.ak.us/basis/Ret single minute.asp?ch-S&beR line-001 OS&end lin 1/27/2008
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St* ixktd Ms Rugh to conant oo toolLoony loot year free Uo
Department of Lotrectiona suggesting that it would Mo difficult
to Maintain a ragiairy of tho difformat conditions of release to

aSow tho poopla who havo their voting righto restored and those

who do not

MS. wtu replied it ia an issue, hut the Doportaent of
Corrections IDOC] and the Rereeneet Puod Division already
exchange data baeea for torfoltod poreanant fund dividonda oo
tho technology ia avallaMlo tor DOC and tho DlIlvlaion of
Elections to exchange data. Thoro will always be a few laauea.

but tharo la no reaaon they can't be overcome, she aald.

SENATOR HcOJIRf aakod if ahe believe* that rehabilitation Ila
atill a tenet of the penal ayetae. If so. how large a part doee
raatoring voting rights play in Che rehabilitation process.

M5 PUGH said the very definition of correction means to chango
and correct and not punish. *1 believe that corrections should
havo treatmant programs of all types and offendara should bo
abla to voto when they are released from custody,* ahe stated.

liilu U

NATALIE LAMDOCTH. Staff Attomay. Native American Rights Fund
INAFF 1, alLated atrong support for SB 7. Tho moot critical roaaon
ia that the current lew disproportionately impacts Alaaka
Natives because they comprise a diapreportionata part af tho
falon population. In 2004 a study by tha Alaaka Judicial Council
concluded: that Alaaka Natives were overrepresented in the felon
population] that Alaaka Natives receive longer sentences than
non-MsUvea: that Alaaka Natives typically hava lower per capita
incomes chan non-Hatlvea and can net afford privato attorneys]
and that people with private couneel generally served leea time
in prison and on parola and ware generally nora aucceaaful in

getting reduced charges.

M5 LANDSETH aald Alaaka Judicial Council statistics highlight
tha following: 13 percent of all falona era mala, almost SO
percant ara undar 30 years of age, SO percent are Caucasian. 37
percent are Alaaka Native. 13 percent have alcohol problama. 44
percent havo drug problems, more than 33 percant have
identifiable mental health prohIMS. and almost 10 parcant

financially Qualified far a public defender.

MS. LANDSETN. responding to a question from tha state affairs
hearing, relayad that afS percent of felons were convicted of
claaa C felonies with property crimescomprising 30 percent and
drug crimes 20 percent. Murder and sexual assault by tha way are
only 2 percant and 12 percent of thoee felona respectively.*

In conclusion ahe aald that the people moat likaly to bmnaflt
from tha bill aro young man who need help reintegrating into
society. Re-onfranchising thaaa people after thoy havo served
their sentence la a poeltive and empowering way to achieve that.

43-AIM

MICHAEL MACLEOD- BALL, Executive Director. American Civil
Liberties Union of Alaaka (ACLUIL noted that ho had aulaaltied
written testimony. He asked the coamittee to think of tho laaue
of raatoring voting rlghta in tho larger content of the right to
rehabilitation under the atat* constitution. Tho people who
would benefit free thla law are the one* that tho court oyatoe
has aald aro ready and worthy af reentering society. The scope
and context of rehabilitation should encompass tho notion of
giving theoo people a vote of confidence to exarcla* a Maaic

right of citiaonahlp - tho right to voto.

Ha auggoated coaelttee mambara refer to the December 200C laaue
of the Alaaka Law Review. It contains a relevant article by
Christopher R. Murray tltlod ‘Felon Disenfranchisement in Alaaka
and tha Voting Rights Act of DCS.*

http://lwww.legjs.state.ak.us/basis/get_single_minute.asp?ch-S&begJiiie’"00105&eiidJiii... 1/27/2008
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LU ili W

OMICL LSVITAL. MariCM Civil Llhirtlia Mian (ACtOI, MI* ha
nW ttH arilkm tMtloaay. Mia Mark lacuna# aa tin iaaua al
(alan nfrancMaahant m« la tha lilt 10 yaara 14 atataa have
ukM positive steps ia thla dlrectiaa Of tha 11,000 Uaakaaa
mno nra diseafranchise* aa a rvonit af felony aanvictlana,
roughly 14 perront would ha raanfranchlaa* if aa i vara La pan#.

la a fyniiaonts] issue af danecretie participation, rlahta and

coMwnlty safety | fa anlanatle that flvin« larnar offenders a
ataha in aociaty Kill naka than faal laaa incilnad to rapaat
chair hahavlor. In (act. ona study ahowa a cloar link between

voting bahavior and lower ra*arrest rates.

m. LBUTAS achoad Ha. Pugh's point that Ok 7 aisvly raatoraa
tha right to voto in a narrow and apacKic context. It daaa not
raatora full civil right# to paopl# on parola/prohation or
parola- In conclusion ha Mid 00 7 will raduca riaka to
coomunltiM by pronoting tha raintagrotion of eti-offondora.

chair rumcw notad that Doputy Coanlaaionar Peoples aant a
lattar datad March 1 roapaadiog tO a question raland at tha
pravious hearing Tho data ahawa tho nunbara of probationaro and
parolana mhoaa last conviction waa @ falany crino of ooral
turpitude. Unclassified foloniM ara tha noat larloua and C

faloniaa tha laMt.

line1M aifiad Polony: 101
A Polonyi 200
m Palonyi 721
C Polony: 1,(40

Ha aahad Hr. LavJtas if ha la awara of any atata that condition#

tha right to wota upon tha aavarity of the crina.

HP. lcvxtas rapliad tha M jority of atataa wuaa tha ainplaat
schana of not diatinguiahlng between particular crlnaa, but it
ia not unhaard oC to naka a distinction and sat oalda
onfranchising poopla who connic violent crista OI crista againat
parsons until ralaMa fron probation or parola. Tha patchwork
approach can bo quits confusing and perhaps it contributes to
the fact that aoat faiona who €ra rolaaoad froa jail believe

they can never voto again, ha aaid.
i,n;i?a

CHAIR prxmch found no further public taatieony and announced ha
eould hold Sb 7 in com:ttee to look at poaalble Modifications.

http://www.legis.state.ak.u3/basis/get_singlejninute.up?ch-S&>egJineH)0105&end_lin... 1/27/2008
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Committee Minutes
F«b 22, 2H 7

a TO UPTl
CNA1F Nc<AJIRE announced the coniliaritloa of Il 7.

aai-fIfl »
I DIATOM BETTY! QAV1S. Alaska State Legislature, sold her olio

would introduce tha bill.

Ttn>tA5 ORIRjiEye* ataff to Sanator aettye Davis. daacrlbad tha
bill aa an opportunity for a ascend chance to rvantar aoclaty
foi felons. It ia of gioet signi(icanca to Alaaka bacauaa thara
ara ovti 1.DOC falona who have boon dlaanfranchiaad and a groat
aany ara alnorltiaa. which ahould bring cause for alana. Ha road

a statement fra Juatlca Harahall. aa follows:

It ia doubtful whathar a atata can damonatrala althar
a compelling or rational policy intaraat In danylng
(oraar falona tha right to vata Es-oftenders have
alraady paid than dabt to aoclaty. Ttiey ara aa wuch
affactad by tha actiona of government aa any othar
cltitan and hava aa ouch of a rlgnt to participate in
govamoantal dacialon aaking. Furtharoora. tha danial
of a right to voto to ouch paraona la hindranca to tha
afforta of. oociaty to rahabilitata former falona and
convart thm into law abiding and productive cltitans.

HP. OBCKMtYn said aona atataa allow falona to always vote, but
SB * juat aaka that falona ba allowed to vote onea they are
raleasad (row prison instead of waiting until after probation
and parola Xt would require sows change in tha Department of
Corrections IDOCI and tha Division of Elections to recognise
those affected by the bill. There era 3.S billion people
prohibited from voting in the United States now. 'These people
ara coning beck to society! America la the land of second chanca.
and whan the gates of the prlaon open, the path ahead should
lead to a batter Ufa.* Ha noted that 47 percent thoae
Incarcerated In Alaaka are Alaaka Native and 11 percent era
AftJean American Thla ia the laat form of dieenfranchlaanent in
tha united States. Alaska's lava weren't enacted in a

discriminatory process so ara likely constitutional, he said.

CHAIF NcCuiRE swimiaed that the bill doesn't allow a felon to
vote while in prison. She asked whet district they would vote
in, and she assumed it would be wherever they took up residency.

NR OODtMEYCft apoke with the Division of Elections and tha
liautenant gevarnor and aald it could be done simply and without
added coets. Instructions could ba put on a wabaits.

CWAIP NCcOUIRE aakad why tha original law was nacted.

M  obcweyip said Alaaka liktly followed what othar atataa did.
Ha said two atatoa allow falona to vote all tha time, some
atataa uae tha language in St 7, about 21 atataa have tha asms
law Alaaka has. and same never allow falona to vote. He said
some felons in Alaaka don't know they are allowed to vote after
probation. He said f00,000 felons re-anter aoclaty avary year.

CHAIR NcOUXM made a a“mont about non-falona who don't voto.
She eeid ehe couldn't boo why thoae who hava paid their dabt to

society shouldn't bo allowed to vote.

NR. OgtAMBVC* aald disenfranchisement has a long history, but
soelety ia now redacting practices that war# formally accepted.

httn://www.leeis.state.ak.u&'basis/eet single minute.asp?ch-S&beg line-00299&end_lin... 1/27/2008



SMATOR ¢ m Mid she CM't aupport this at all. Ttw sentence
compel»oa probation and parola whon tho faloo la atill uader
certain abllpatieoa. Tho looa of the ability to veto la port of
tha conviction. and it lan't ever whan they walk out tbo dmor.

UMAToa french Mid thlo la difficult. Ha la o former proaacutar
and knowa it ia not aaay tO pot convlctod of o faiwny. Ho aakod
about bow it will work for liuka, aad wboro tbo statistic of

5,000 falona cornea from.

hr opcrmcykp Mid ha wasn't aura but about «?1 aro Hatlvw and
11 percent ora African American Ho oold tho D1lvialoo of
Klactiona doesn't oppoaa tha bill. In reaponaa to Senator Groan
that thlo lo part of tho aontonco, *it'a my wunderstanding that
in tho peat there waa opposition by the Department of
Correctiona bacauaa ao many of these people wera recidivlata and
they didn't want te po through the aggravation of trying to
reoatabllah  thorn on the rolls.* It will beela”™ler with

electronic data use. He aald recidivism la a problem becouae of
drug uao, and there needa to be rahebllltetion in tho medical
cemunltvy and not just In prison Thlaia just one atep In

encouraging peopleto got back in society.

CHAT* MCcGUIRR asked if someone on probation would bo a ‘bed
voter.* Seme reotilctlene moke sense, like contacting e victim
or drinking, but encouraging pooitlvo things, Ilka getting an
educetior. or voting-*! juot can't see the other olde of it.*

1iliJZJki

HP. 00cmnrca Mid =<« peat argument la that falona would veto

liberal.
cmAIR NcGUIPK oeid ahe ia trying to uodorotand tho policy.
SENATOR DAVIS aakod if Senator French wanted more Information.

SENATOR nmCH said ho wanta to hoar from tho DOC to laani how

many people thlo will affoct.

SEMATOP DAVIS said the department was contacted.

j HJi ™M

JASON HOOLZY. Special Assistant, Office ef Llauteneat Governor,
aald he Is testifying for Whitnoy Browstsr. tha director of tho
Divlalon of Elections. No oald tho dlvlalon [Is not opposed to
the bill. Me asked how tho DOC Intends to notify tho division
when e voter has boon incarcerated Cor a felony of moral
turpitude and whan individuala aro rolMaed from prison ao they
con restore voting r&ghto. He explained. In detail, the current
process and the dIfflcultiM of Information exchange between the
DOC and tho divlalon. Ho noted that the comalttoe substitute
makaa an iapr-tant change in Section 1, which opacifies that tho

DOC should funnol oil notifications through tho director.

liifliu il
SEMATOa ranch msdo m motion to odopt the committee subotiL to
labeled. 24-LS01DO\N, Bullard, so the working doctaont. Hearing

no objection, version N woe before tho coemittee.

CHAIR MCGUIRE said it is disturbing that soma who ohould beable
to vote still don't hove that right because the information s

not tranM Ittod In o timely manner

HR. MOOLET Mid that la disturbing to hla divisionas well.

tillillm
IENATOP raDCH said It eeame that tho divlolon ohould bo wildly

onthualostlc about this bill because of the clear distinction of

a person behind bars end one who is net.

htttv//www lucris «t«tp nlr m/hftsin/ppt sinple minute.a*n?ch-S&beB line-00299&end lin... 1/27/2008
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SEMATga tu n aakad 11 < lelony involving m il uifltali la tha
only ana chat ia reatorad and hot tha laaaar talaaiaa.

m aootcy aald tha laaaar talaaiaa deo't (all aadar tha aaral

turpitude lahal and don't ieaa tha rlpht ta vata.
iEHAToa ranCN aakad far tha Ilat af tha laaaar falaniaa.

na. KM T aald falanlaa af aaral turpituda ara falaniaa that

ara aranp la and al theaeolvoo--»irdor and aaaault for aaaapla.

1:41:11 ah
OUia NcQUIRE aakad tha athar taatlllara te cantina chair
raaarka te thoaa that have net yet Bean aada.

M
hichael RACLaOD-BALL. Executive Director, Anarlcar civil

Ubertiaa Onlan at Alaaka IACLUI. aald ha autaalttad taatlaany.
Me aakad tha ceanlttee ta think about vhe would pat tha ripht te
vata aa a raault at Il T. Tha Alaaka cenatltutiaa haa a apacltic
ripht at rofena, wuhlch tha ceurta have Intarpretod ta include a
rlpht te rehabilitation, lehabllltalian la vhat Incarcoratian la
ettaaptinp ta da, ha atatad. Parola and probation canaa vban
mmana piaya by tha nilan and they eupht ta pat tha anall
reward af voting 'That'a all part of thia Brand achaaia that wa
have to try te ralntaprata thaea offondora |Into aoclaty.* da
added that “If It'a deanad ta ha hattar far aaciaty that
aanabedy ia reintepratad into aaciaty at a particular point in
tha aantence, ahouldat ua alee Include with that tha ripbc te

partlclpaca In civil aaciaty chrauph tha franchlaot*

»-4S:M M
SEHATOa raiMCN aakad haw nany Indlviduala have bean ralaaaad and

.ara atill an probation er parola in Alaaka.

DMAYNC PEEPLES, Deputy Coaniaaionar. Daparcaant af Cerracciona,
aald there ara 1,141 aa at Pabruary.

IENAToa rninch aakad far the avorape lanpth ef probation or

parole and what kind ef falaniaa occurred.
HP. PEEPLES aaid he will pat that Infenoetien te hie.

CMAZP HcGUIItE aald tha faloalaa ef aaral turpitude aattar aoal
to thia bill. The Ilat iacludea rioting, proceaaion ef paahling
racorda. and ‘all kinda ef thinpa.* |Iha aakad far that
intonation and for danegraphic infenatlen.

MI. PEEPLES aald locatione ara trackad. and ha will try to
develop a natrla by tho aerlouanoaa ef tho criaoa.

1:11.11 All

NMI1SE NOPAIS. Alaaka Hativa Juetica Cantor, noted aha would fax
her oanerandiai. She aald chat Alaaka'a current raotrlctlon an
faleny vetine ia linitad te falaniaa ef naral turpitude;
hewavar, tha definition ia dealpaod by acatuta and includoa
alaoat all falaniaa. Tha theft ef acoaching warth over 14*1 ia a
felony. Moat aaaault caaaa and nlacaaduct involving a controllad
eubaLance are falaniaa. Nany Indlviduala don't caaMIt crinaa
againat peapla, but tha crlaa ia a felony nonethalaaa.
Paatrletlona on voting riphta lapart Matlvea nera. Alaaka
Natlvaa conatitute 11 percent ef tha atato, bat they account far
IT percent ef tha priaenara. Cultural factora naka hatlvoa aero
auaceptible te felony diaanfranchiaanant. aba aald. haacaring
votinp riphta ia an iaportarit elenant ia an individual'a
raintapratian back Into tha aoaauolty. (ha aald thara i< aaaa
indication that votinp raducoa roeldlVina, one c.udy found that
IT percent af aoavocera aara raarraoted. coapared with 12
percant ef wvetara. A recant ropert by the Alaaka Judicial
Council chewed that racldlviao rataa aara greatly reduced far
indlviduala who wane through tho therapeutic court. A condition
ef parola er probation ahould even require tha rapiatratian te

(W
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m i. ihe cwcluM by Nyiai thit the Aliaka m tv« Antic*
CM tir supports Juiw ini the natrictliM m\ filmy
dIM afruchIM M it, spmcifically vetlng rlfbta, which Hill brina
Alaska inti thi Miirn M tienai trend.

M
ALDUSO rimM ON.. Fomr Pinli board Chair, Mid hi nrval on
the perole taoird fir 12 yian and hi 1li involved wlth the

Baptist Church. MR Foundation, iid Aluhi Black Leadership
Oonforence. Hi aupporta IB 7, and hi hu hmn Involved with
Issuing p#role rilM Ui and probation recidivism. Hi hii 1Pikid
mt eh* recidivism ritH and thi disparity In sentencing. Thbhn
disparity begins long bifori thi piraon ia nU m d Iron prison.
When releasing people, the mssssga la a restoration ol their

lighti, but when the voting lights irm 't included it is a
(ares. Those peopli csn develop cn ittltude of hopeliisness. end
recidivism isvils rise It is difficult for thiii peopli to get
jobs, looking at the grmiiit number of people in the
institution doesn't indicate discriminition, but it is

culturally impicting because if you hive a grsstsr number of
minerltlis in the institution, thsn you hsvg s grsster nisiber of
people being impacted in thst culture bssed on the fsct thet
they srs not shlo to hsvo thiii voting rights.* Ho incourogid

the committee to strongly support IB 7.

HP. PATTCBSON sold the problem of going in ond out of Joil could
meen thst s person could spend 20 yeers trying te serve e 5-ymar
term, ”snd thst recycling process csn put your voting rights off
s long time.* Me added, <One's right te vote is one's right to
vote whether one votes libers) or whatever. Thet is s pert of
their right se s citlten.* Denying the right te vote crestee en
attitude thst overcrowds the prison system. Mo Mid he works
with some of theM people es s chspleln. end silowing them to
vote end fully pertlcipete es citixens of Alesks rsswves en

obstscle from their intended rehsbllltstion.

ig:fLL._4? AM
DP. WILLIAM OREOft. President, NAACP M asks, said ho has worked
with Hr. Patterson for 25 yesrs and has seen a lot of change in
inmate life. The bill la part of Mking them whole and fM 1| like
they ere e part of aoclaty ones again. Voting rights give the
indication thet persons sra accepted beck into society end net
outcasts. Passing the legislation will sake the coamunlty

better, he ateted.

DAMXD. levitas, American Civil Libertlm Union, ACLU. Atlanta,
Georgia, said his work focuses specifically on voter
diunfrenchieament. He hae submitted testimony. He said there
are 11.112 Alaskans who are disfranchised as a result of felony
convictions. Thera le a distinction la the lew between falonlee
and felonies of mots] .urpitude. but eoetly everyone convicted
of a felony In Alaska ends sp being tflsfranchised. He M id he
was pleasantly surprised thst the Division of Election makes an
effort to fully enfranchise those people who haven't committed
so-called moral turpitude crimes, but thst system Isn’t fully
efficient. Date from 2004 show mors than half of these people
ere out working in tho cosmunltyi 5.000 on felony probation and
127 on parola. Thea# people would be enfranchised through 10 7.
Iteri are 20 states thet trast felony offenders less harshly
than Alaska, and 13 atataa ara considering this seme change.
Wile bill will eliminate e tremendous amount af tha burMucratlc
paperwork complications that disenfranchise people beceuee no

one knows their status.

MB. LEVITAJ said hare have been few atudlee, but ene shows a
clear link between voting behavior end lewer re-erreat rates.
The problems in the notification system would be finnd by SB 7,
he concluded. Registration instructions and eligibility can be

handed to people se they walk out of prison.

NiPliMM

CAROL RAPLAM  Rational Association for tha Advancement of
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Alaska State Legislature

Session: (Jan. - May)
Slate Capitol, Suite 30
Juneau, AK 99801-1182
Phone: (907)465-3822
Fax: (907)465-3756
Tollfree: (800)770-3822

Interim: (May - Dec.)
716 W 4* Ave
Anchoiagc, AK 99501
Phone: (907)269-0144
Fax: (907)269-0148

Senator Betlve Davis@legis stale ik.ui

Senator Bettye Davis

DATE: 2rZ~3~_07

Senator Hollis French, Chairman
Senate Judiciary Committee
State Capitol Building

Juneau, Alaska 99801

RE: Request for Hearing -SB 7 (CSSB 7) - Voting Rights for Felons

Dear Senator French,

As sponsor of CSSB 7 | respectfully request a hearing before Senate Finance Committee on this
bill concerning voting rights for felons. Attached in order are the following:

Sponsor Statement
The most recent version ofthe bill, CCSB 7 - 25-LS0100\M

1

2.

3. The original SB 7

4 Sectional analysis

5 Additional Documentation

I will submit a complete list of people who may wish testify in Juneau in person and in Anchorage
telephonically within a couple of days of the hearing.

Sincerely,

Senator Bettye Davis
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Alaska State Legislature

/nlerim: (May - Dec.) Session: (Jan. - May)
716 W. 4* Ave State Capitol, Suite 30
Anchorage, AK 99S01 Juneau, AK 99801-1182
Phone: (907)269-0144 Phone: (907)465-3822
Fax: (907)269-0148 Fax: (907)465-3756

Tollfree: (800)770-3822

Senator Bcttvc Davis@legit.sUte.ak.us
http://www.akdemocrats.org

Senator Bettye Davis

SB7 “An Act relating to the voting rights of felons”

Sponsor Statement

It is essential to a democracy that every citizen who wishes to be a productive member of society be
afforded the right to vote. Art. I, Sec. 12 of the Alaska Constitution provides that criminal administration
is based on the “principle of reformation” in addition to protecting the public, community condemnation
ofthe offender, and the rights of victims. Political participation helps with rehabilitation and reintegration
into the community.

SB 7 grants felons the right and opportunity to vote if they wish to exercise that right immediately after
having served their time. In Alaska 5,000 Alaskans have lost their right to vote because of felony
convictions. Current Alaska law bars the vote to persons convicted of felonies of moral turpitude until the
expiration of a post-incarceration period of parole or probation, which is often years after they have
reentered society as productive citizens and tax payers. While Vermont and Maine do not disenfranchise
felons at all, other states are reforming their laws to allow felons to vote either after release (13 states),
after release and completion of probation or parole (21 states including Alaska), or permanent
disenfranchisement to certain felons (14 states).

Harsh sentencing laws over the past 30 years have allowed the prison population to burgeon, while
reducing the rehabilitative model to an anachronism. Over 4.7 million Americans or 1in 43 adults cannot
vote due to felony convictions, with 1/3 or more of them due to alcohol and drug offenses. Of those
incarcerated in Alaska 47% are white; 37% Alaska Native; 11% African American; 2% Hispanic; and 3%
Asian/Pacific Islanders. Minority felons are disproportionately disenfranchised under current law and the
harm of continued disenfranchisement after release is exacerbated by stigma and other forms of
discrimination as they try to reenter society.

SB 7 will help rehabilitate released felons by welcoming them back into the voting community
immediately after release and encouraging them to become good citizens. Studies show that felons who
vote have a lower rate of recidivism. CSSB 7 will streamline the process by which the state restores
voting rights to felons and thus will save money. 1 urge your supportof CSSB 7.
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Alaska State Legislature

Interim: (May - Dec.)
716 W. 4* Ave
Anchorage, AK 99501
Phone: (907)269-0144
Fax: (907)269-0148

Senator Bettvc DavisrSllegis.slate.alc us
http://www.akdemocrats.org

Senator Bettye Davis

SB7 “An Act relating to the voting rights of felons™

Explanation of changes in CS for Senate Bill No. 7 ( )

Sesiion: (Jan. - May)
State Capitol, Suite 30
Juneau, AK 99801-1182
Phone: (907)465-3822
Fax: (907)465-3756
Tollfree: (800) 770-3822

Section 1 AS 15.05.030(b) provides a cue to the Commissioner of Corrections of more
specific procedures required of the Department of Corrections to advise persons of their
restored right to vote upon release from incarceration, as well as providing notice to the

Director of Elections of the same.

Note: These procedures are not exhaustive: In the latier case, for example, the Commissioner
of Corrections may wish to establish policy andprocedurefor a reasonable number ofdays,
e.g., 60 days, to advise the Director ofElections ofreleased person’s restored right to vote, as
well as expedited proceduresfor prompt reapplicationfor participation in an up-coming

election.

2. Section 2. AS 15.07.135(a) does not change the law, but only changes the title of the section

to more accurately reflect the nature of the section.
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WASHINGTON BUREAU =NATIONAL ASSOCIATION FOR THE ADVANCEMMT OF COLOMBO PEOPLE
1156 15™ STREET, NW SUITE 915 WASHINGTON, DC 20005 P (202) 463-2940 F (202)463-2953
E-MAIL: WASHINGTON6UREAUQNAACPNET.ORG sWEB ADbPESS WWW.NAACP.ORG

STATEMENT OF MR. HILARY O. SHELTON

DIRECTOR OF THE NAACP WASHINGTON BUREAU

ON SB7,
AN ACT RELATING TO THE VOTING RIGHTS OF INDIVIDUALS
WITH FELONY CONVICTIONS

before the

ALASKA SENATE STATE OF AFFAIRS COMMITTEE

IN THE TWENTY-FIFTH LEGISLATURE - FIRST SESSION
February 22, 2007

My name is Hilary Shelton and | am the Director of the Washington
Bureau of the National Association for the Advancement of Colored
People (NAACP). The NAACP is our nation's oldest, largest and best
known civil rights organization in the United States. We are proud to
have more than 2,200 membership units across the country, with 5
units at last count in the state of Alaskal The Washington Bureau is
responsible for the federal legislative and national policy advocacy for

the NAACP.

| would like to begin by thanking the Alaska Senate Committee on
State Affairs for inviting me to testify here today. The NAACP
strongly supports bills like SB7 that would allow ex-felons to register
and vote immediately upon leaving prison, even if they are on

probation or parole.

Our logic is simple: by allowing individuals to invest civic capitol in
their community through the electoral process, they are more likely to
feel a sense of ownership and become productive and constructive
members of their communities and society while being less likely to
return to the anti-social, destructive behavior that led to their previous

1There are active NAACP branches in Juneau, Fairbanks and Anchorage as well as youth councils in
Anchorage and Fairbanks.
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incarceration. Voting allows people to feel that they have a voice in
and have made a commitment to their community, and it is a powerful
deterrent to recidivism. People are more likely to help build and
protect communities of which they feel a sense of ownership.

The NAACP is also concerned about the disparate impact
disenfranchisement laws have on racial and ethnic minorities across
the nation as well as in Alaska. Historically state disenfranchisement
laws have been, in some instances, targeted to exclude racial and
ethnic minorities, specifically African Americans. Although some of
the more egregious laws have been struck down by the US Supreme
Court2, many others remain in place and, as a result, racial and
ethnic minority Americans are disenfranchised at vastly disparate

rates.

Currently 48 states including Alaska place varying limits on the voting
rights of felons and ex-felony offenders. As a result of these laws,
nationally about 13% of African American men cannot vote, with as
many as 31% of African American men in two states - Florida and
Alabama - essentially permanently disenfranchised.

Alaska's current laws, which are harsher in their treatment of
offenders than at least 20 other states, continue to have a clear and
indisputable disparate impact on who can and cannot vote in the

state.

Although Alaska's largest minority group, Alaska Natives, comprise
more than 14% of the state's general population3, they account for
37% of its prison population4. Similar disparity exists in the cases of
other minorities, including African Americans, who account for over
10% of the prison population5while representing less than 3.5% of

the state's general populationé.

It stands to reason that these disparities will persist once people are
released from prison, whether on probation or parole. Thus, as a

3Hunter v. Underwood, 471 U.S. at 232-33

3United States Census: 2005 American Community Survey Data Profile Highlights: Alaska
4ALASKA DEPT. OF CORRECTIONS, 2003 OFFENDER PROFILE 11 (2004), available at
http://www.conect.state.ak.us/corrections/admin/docs/proflle2003.pdf

51d.
6 United States Census: 2005 American Community Survey Data Profile Highlights: Alaska
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result of Alaska's disenfranchisement of ex-felony offenders who may
be out ofjail on probation or parole, a disparate number of racial and
ethnic minorities are not allowed to vote.

At last count, more than 11,000 Alaskans are disenfranchised; the
majority of whom (54%) are not in prison or jail, but are in fact back in
their communities on either probation or parole. In other words, these
people have been deemed sufficiently rehabilitated so that they may
reenter our community, but they are being told that they cannot be

trusted enough to vote.

A convincing argument has been made that because of these racial
and ethnic disparities Alaska's disenfranchisement laws violate the
Voting Rights Act of 19657. While some might argue against this, itis
next to impossible, given the empirical evidence, that the state's
disenfranchisement laws go against the very premise of the VRA,
which is that state’s shall make no laws that disparately infringe on
the voting rights of certain groups of people.

| would be remiss if | didn’t also point out that many states have
taken, or are also considering, steps to ease ex-felon
disenfranchisement laws. Within the past 10 years, 16 states have
implemented policy reforms that have reduced the restrictiveness of
these laws, and more than 600,000 people in seven states have

regained their voting rights8.

Furthermore, just last November the voters in Rhode Island passed a
ballot initiative allowing ex-prisoners to register and vote once they
were released from prison, even if they were on probation or parole.
Prior to the referendum's passage, more than 15,500 residents of
Rhode Island could not vote due to a felony conviction. An
overwhelming 86 percent of those individuals were no longer in

prison.

Another reason for the NAACP's support of SB7 is that Alaska’s
current law can lead to confusion as well as an opening for abuse on

Christopher R. Murray, Cited: 23 Alaska L. Rev. 28, “Felon Disenfrachisement in Alaska and the Voting

Rights Act of 1963”
1Ryan King, “A Decade of Reform: Felony disenfranchisement policy in the United States” October 2006



the part of unscrupulous, misdirected and / or insensitive election
officials.

Elect'on officials have no way of knowing, by sight, if an individual is
on probation or parole. If the law says that an individual on probation
or parole cannot vote, it is up to the election official to determine who

falls into that category.

Experience has shown that in all too many cases, election officials
with less than pure motives or through ignorance may target only
people from particular racial or ethnic groups to ask if they have ever
been convicted of a felony. This is not only blatantly unfair, it can
also have a terribly demoralizing and potentially destabilizing effect
on voters and whole communities.

Thus, the NAACP strongly supports reenfranchising initiatives like
SB7 and hopes that you will act swiftly to address this crucial issue. |
would again like to thank the chair of this committee, Senator
McGuire, for holding this hearing as well as Senator Davis for her
efforts on this issue. | would welcome any questions you may have.
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SB 7 - Voting Rights of Felons

Additional Issues Presented to Senate Judiciary Committee
1. Constitutional Issue - Article 5, section 2- suggested bifurcation of restored voting rights
Restored voting rights for felons “collateral” to *“unconditional discharge”
3. Bifurcating voting rights by classification of felony serves no legitimate state purpose and
contradicts the intent of Article 1, Section 12 to rehabilitate prisoners

Ny

1 Article 5, Section 2 - Alaska Constitution - Disqualification of felon’s right to vote until

restoration of “civil rights.”

Article S, Section 2 reads:
“No person may vote who has been convicted of a felony involving moral turpitude unless his civil rights

have been restored.”

Statutory interpretation of restoration of “civil rights” to felons for the purpose of voting under
SB7

All “civil rights" are not clearly defined in the Alaska Constitution, but restoration of civil rights to felons
for the purpose of voting under Article S, section 2 has been construed to mean that a felon convicted of a
crime of “moral turpitude” was disqualified to vote until “unconditional discharge.” *“Unconditional
discharge” was defined in Code of Criminal Procedure AS 12.55.185 and codified in Election Code AS
15.05.030. SB 7 amends AS 15.05.030 to interpret restoration of “civil rights” under Article 5, section 2
to mean “release from incarceration.”

Bifurcation of voting rights between types of felonies is likely unconstitutional under Article 5.
section 2. Alaska Constitution

The suggested bifurcation of restoring voting rights to felons by classification of felony may be
unconstitutional. Legislative Legal Services has advised that “civil rights” under Article 5, section 2 can
only be interpreted one way. Restoration of “civil rights” for ex-felons to vote after being convicted of
crimes of “moral turpitude” cannot mean until “unconditional discharge” for Clast. A and Unclassified
felonies, and “release from incarceration” for Class B and C felonies. Therefore, the suggestion to
bifurcate restoration of voting rights between types of felonies may be unconstitutional, absent perhaps, a
redefinition of crimes of “moral turpitude—discussed below.

Page | of3
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2. Restoration of felon’s right to vote is Mollateral** to “unconditional discharge™

The definition of “Unconditional Discharge” in subsection 39 of the Election Code, AS 1S.60.010, is
functionally identical to the definition of the same term set out in AS 12.55.285, Code of Criminal
Procedure. Neither require unconditional discharge to restore collaterally affected rights or privileges,
such as voting and carrying a gun. According to statutory definition, restriction on voting rights is not
part of the punishment determined by judgment of conviction and sentencing by court.

AS 12.55.185 reads:

“The definition of “unconditional discharge” set forth in this section must be interpreted to
require the completion of any sentence of imprisonment, discharge from parole or
probation, and release from any other restriction directly imposed as part of the judgment
of conviction; restoration of collaterally affected rights or privileges, such as to vote and to
carry a gun, is not required. Singleton v. State, 921 P.2d 636 (Alaska Ct. App. 1996).”

In Singleton, ChiefJudge Bryner wrote in his opinion:

“This definition conditions renewed eligibility for jury service upon release from all
restrictions directly imposed “under a sentence,” but not from collateral disabilities -such
as loss of firearms or voting privileees--that flow from sources outside the judgment of

conviction or sentencing order (emphasis added).” ...

“[1] We conclude that the definition of “unconditional discharge’ set forth in AS
12.55.185 must be interpreted in accordance with the statute’s plain meaning. So
interpreted, unconditional discharge requires completion of any sentence of imprisonment,
discharge from parole or probation, and release from any other restriction directly imposed
as part of the judgment of conviction. Restoration of collaterally affected rights or

privileges is not required” (emphasis added).

FNL1 In this connection it is worth noting that the Attorney General has interpreted
“unconditional discharge” in the context of the voting rights statutes to require completion
of probation or parole, but not formal restoration of collaterally affected civil rights. See
1985 Op. Att’y Gen. No. 103 (Alaska, Jan. 29, 1985).

The above definitions highlight that restoration of voting rights are “collateral” to “unconditional
discharge,” or “release from prison” because they are not part of the judgment of conviction or to the

sentence.

3. Redefining “moral turpitude™ to avoid a potential constitutional violation by bifurcating
voting rights of ex-felons serves no legitimate state purpose and contradicts intent of Art. I, Sec. 12

Rather than redefining crimes of “moral turpitude” to avoid the anticipated constitutional prohibition
against bifurcating disqualification of voting rights between types of felonies, as suggested, it makes more
sense to allow all ex-felons to vote upon release. Allowing all ex-felons to vote after release under SB 7
contradicts the intent of the Alaska Constitution to treat all similarly situated persons fairly, if not equally,
and to rehabilitate prisoners under Art. I, Section 12. All released ex-felons ha\e served their time and
repaid their debt to society, regardless of the classification of their crimes; they are back in the
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community, and restriction of collateral voting rights was never part of their sentences or judgments of
conviction.

Making only ex-felons who committed Unclassified and Class A felonies wait to vote under SB 7 until
after probation/parole, instead of upon release, is like inflicting an additional form of punishment on them
dissimilar to other ex-felons after they have served their time in prison. It is tantamount to saying, “the
state has deemed it appropriate upon your release to flog you on last time as a reminder of the heinous
nature of your crime.” Moreover, the decision to refuse voting rights to ex-felons of only certain classes
of felonies until after probation and parole would seem punitive, arbitrary, and unsupported by a
compelling, or legitimate state interest or “rational policy” (Justice Marshall, in dissent in Richardson v.

Ramirez, 418 U.S. 78(1974).

As Hilary O. Shelton, Director of the NAACP Washington Bureau, stated in a letter recently submitted in
support of SB 7 before the Alaska Senate State Affairs Committee:

“At last count, more than 11,000 Alaskans are disenfranchised; the majority of whom
(54%) are not in prison or jail, but are in fact back in their communities on either probation
or parole. In other words, these people have been deemed sufficiently rehabilitated so that
they may reenter our community, but they are being told that they cannot be trusted
enough to vote." (emphasis added).

This is a true statement, whether ex-felons were convicted of more serious Unclassified or Class A
felonies, or Class B or Class C felonies.

Conclusion

SB 7 will allow Alaska to join more than 16 states which in the last ten years have implemented policy
reforms that have reduced restrictiveness in voting and have allowed more than 600,000 people in seven
states to regain their voting rights. (Hilary Shelton, above, referencing Ryan King, “A Decade of
Reform: Felony disenfranchisement policy in the United States,” October 2006). Rhode Island last
November, 2006 reportedly passed a ballot initiative allowing over 15,500 resident ex-felons to register
and vote once they were released from prison, even if they were on probation or parole. 86% of those
were no longer in prison. (Shelton). New Florida Republican Governor, Charles Crist, announced in
February, 2007 that he intends to restore voting rights to an estimated 990,00 ex-felons. Alaska can add
to this momentum by passing SB 7. Allowing all felons to vote immediately after release and informing
them of their restored voting rights reduces the disparate racial impact on voting in Alaska, since so many
prisoners are minorities. At the same time uniform application of SB 7 to all felons reduces
administrative time and expense for the State Department of Corrections and the Division of Elections.
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FELONY DISENFRANCHISEMENT LAWS
ACROSS THE UNITED STATES
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Permanent disenfranchisement for all felony offenders, unless government approves
individual rights restoration
FL, KY, VA

Permanent disenfranchisement for at least some felony offenders, unless government
approves individual rights restoration
AL, AZ, DE, MD, MS, NV, TN, WY

Voting rights restored automatically after completion of sentence, including prison, parole
and probation
AK, AR, GA, ID, IA, KS, LA, MN, MO, NE, NJ, NM, NC, OK, SC, IX, WA, WV, WI

Voting rights restored automatically after release from prison and discharge from parole
(probationers may vote)
CA, CO, CT, NY, SD

Voting rights restored automatically after release from prison
DC, HI, IL, IN, MA, MI, MT, NH, ND, OH, OR, PA, RI, UT

No disenfranchisement for felony convictions
ME, VT
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Senator Bettye Davis

Senate Bill SB 7 “An Act relating to the voting rights of felons."
Tentative list of people to testify in person and bv teleconference
Persons to testify telephonlcaliv from Anchorage LIO:
1. Reverend Alonzo Patterson, pastor and former mer .ber of Parole Board

NAACP - Alaska (Anchorage)
3. Denise Morris, PresJCEO AK Native Justice Center, Anchorage.

N

Call-in from out-of-state; 888-295-4546

i Daniel Levitas, Representr.tive, American Civil Liberties Union, Atlanta Georgia, State /
Legislative Strategist, Felon Disenfranchisement, Voters Right Project.

2. Hilary O. Shelton, Washington DC Bureau, NAACP

3. Wade Henderson, President/CEO (or representative), Leadership Conference on Civil
Rights, Washington, DC

Persons in Juneau to testify in person
1. Margaret Pugh, former Commissioner, Dept. Corrections Dept. /
2. Mike Miller, former State Representative
3. Whitney Brewster, Alaska Director of Elections
4, Michael Macleod-Ball, Executive Director, Alaska ACLU /
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DIVISION OF LEGAL AND RESEARCH SERVICES
LEGISLATIVE AFFAIRS AGENCY

(907) 465-3867 or 465-2450 STATE OF ALASKA State Capitol
FAX (907) 465-2029 Juneau, Ateaka 99801-1182
Mail Stop 3101 Deliveries to: 129 6th St., Rm. 329

MEMORANDUM March 13, 2007

SUBJECT: Voting rights of felons (CSSB 7(JUD)
(Work Order No. 25-LS0100\L)

TO: Senator Hollis French
Chair of the Senate Judiciary Committee
Attn: Cindy Smith

FROM: Alpheus Bullard
Legislative CounseK

Enclosed is the draft committee substitute you requested that would restore voting rights
to persons convicted of felonies involving moral turpitude at different times, depending
on which felony was committed or the repeat nature of the felony. Please be advised that
this disparate treatment may invite a constitutional challenge based on two different

theories:

Restoration of Civil Rights.
Article V, sec. 2 of the Alaska Constitution provides that "[nlo person may vote who has

been convicted of a felony involving moral turpitude unless his civil rights have been
restored.” While the Alaska Supreme Court has not yet addressed what constitute "civil
rights" for the purposes of this clause, conceivably "civil rights have been restored” could
be equated to either (1) a person's release from incarceration or (2) a person's
unconditional discharge from conditions of parole or probation. While arguments can be
made as to whether "civil rights have been restored” should be interpreted in one manner
or the other, it is unlikely, in my opinion that art. V, sec. 2 of the state constitution can be
interpreted to permit both interpretations, as this draft would require.

Equal Protection.
In employing a bifurcated system that restores the right to vote at different times for

different felons, the committee substitute may also invite an equal protection challenge.
If the law is challenged, a court will ask: what is the governmental purpose behind
having these two regimes? Is the unclassified, class A, or repeat felony conviction
relevant to a reduced opportunity to vote? Since the right to vote is a fundamental right, a
court may require that the state show that a compelling governmental purpose is served
by restoring the right to vote effective on release from incarceration to some felons but

not others.

If you have any questions, or if | can be of further assistance, please do not hesitate to
contact me.

TLAB:ljw
07-133.1jw

Enclosure



rm |

Native American Rights Fund
A 420 LttM t SUMS06, Artahoneft, AKNBOL» (907) 27MMO ¢ FAX(907) 27TVHC6

WA

W «l

March 5,2007

VIA FACSIMILE

Senator Hollia French

Chair, Senate Committee on the Judiciary
State Capitol, Root 1417

Juneau, Alaaka 99801

Re: Senate Bill 7, the Voting Rights of Felons

Senator French:

The Native American Rights Fund was founded in 1970 and haa been in Alaska aince 1984. We
have also been working on the voting rights of Alaskans since 1990. The Native American
Rights Fund supports the passage of SB7, which would restore the voting rights of felons
immediately upon release from prison. There are several reasons we support this bill the most
critical reason being that current law disproportionately impacts Alaska Natives because they

comprise a disproportionately large part of the felon population.

In 2004, the Alaska Judicial Council released a study about the felony process in Alaska that
considered whether there were a disproportionately large percentage of ethic minorities in the
criminal justice system and, if so, why. The stuuy concluded that Alaska Natives were in feet
overrepresented in the felon population. Although they are only 16% ofthe general population,
Alaska Natives comprise more than 37% of those charged with felonies. The study also
concluded that Alaska Natives received longer sentences than non-Natives for drug offenses. In
addition, Natives outside of Anchorage also received longer sentences for drug offenses.
Furthermore, many Alaska Natives have lower per capita incomes (some as low as $8,000 per
year) and this means they cannot afford private attorneys; this too is critical because the study
also found that those wife private counsel served less time in prison, served less time on parole
or probation and were more successfill at having their charges reduced. Overall, this study
highlights the disparate treatment Alaska Natives receive in the criminal justice system.

One of the significant impacts of the Judicial Council’s study is that it means Alaska Nativrs also
represent a disproportionately high percentage of those disenfranchised under the current law.
While this bill of course does not solve all of the problems in foe currentjustice system, we
believe it is an important first step in remedying foe impacts of foe system upon foe Native
population and returning them to society as proud productive members o f their communities.



We would also like to briefly digiel same of the myths about who felons are in Alaska. Ajrin
anoreriTng to the Alaaka Judicial Council’s 2004 repost, 83% of all fekma are ™ ie, almost half
we under 30 yew ofage, halfare Caucasian while 30% are Native. 63% have alcohol problems
and 45% hava drug problems, and more than raw third have identifiable mental health problems.
Almost SOS financially qualified fbr the assistance of a public defender. Sixty-five percent of
these felons were convicted of Class C felonies, with property crimes comprising 30S and drag
crimes comprising 20%. (Murder and sexual assault are only 2% and 12% of fekms
respectively.) Therefore, die average felon is a poor young man, Caucasian or Native, with an
alcohol and/or drug problem, who was convicted of a Class C felony, most likely a property
crime. This is the person who will most likely benefit from this bilL These arepeople who need
alcohol and/or drug treatment and counseling - in other words they need help reintegrating into
society and we believe re-enfranchising them after they have served their time is a positive and

empowering wiy to achieve that

We strongly encourage you to pass SB7. Thank you for considering our point of view.

Sincerely,

Natalie A. Landreth
Staff Attorney



FELON DISENFRANCHISEMENT
IN ALASKA AND THE VOTING
RIGHTS ACT OF 1965

Christopher R. Murray™

Alaska and forty-seven other states have provisions that limit the
voting rights offelons. In many of these states, including Alaska,
minority groups are dispropriionately affected by these felon
disenfranchisement laws. This Note examines the validity of these
laws generally, and Alaska's laws in particular, under the the Voting
Rights Act o f1965.

I. INTRODUCTION

Alaska limits the voting rights of felons.1 Forty-seven other
states have similar policies.l And, as in many of these other states,
racial minorities in .Alaska are disproportionately affected.l
Indeed, the state’s largest minority group Alaska Natives, is
overrepresented in the state’s prison population, indicating a
greater likelihood of disenfranchisement.4 Because the right to
vote is central to democratic government, any law that tends more
frequently to disenfranchise racial minorities should be cause for

Copyright © 2006 by Christopher R. Murray.

* The author would like to thank Professor Erwin Chemerinsky and the
ALR staff for valuable contributions.

1. Alaska Const,art. V, } 2 (“No person may vote who has been convicted
of a felony involving moral turpitude unless his civil rights have been restored.").

2. Jamie Fellner ¥ Marc Mauer, Losing the Vote: The Impact of
Felony Disenfranchisement Laws in the United States pt. IV (1998),
available at http://www.hrw.org/reports98/vote.

3. Id. pt. 11l

4. Alaska Natives constituted approximately sixteen percent of Alaska's
general population as of 2000, United States Census, available at
http://factfinder.census.gov (under “get a Fact Sheet for your community"” enter
"Alaska” into “state” Held; then follow “2000” link) [hereinafter U.S. Census], but
represent over thirty-seven percent of the state's prison population, Araska
Dept, of Corrections, 2003 Offender Prof'le 11 (2004), available at
http://lwww.correct.state.ak.us/corTections/aamiaJocs/proiile2003.pdf [hereinafter
Alaska Offender Profilel].
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alarm. Nevertheless, because Alaska’s felon disenfranchisement
laws appear not to have been enacted with a discriminatory
purpose, they likely do not violate the Federal Constitution.9

The laws may, however, run afoul of the Voting Rights Act of
1965 (“VRA?”), which was amended in 1982 to invalidate state
voting qualifications that have a racially disproportionate impact.”
Recent litigation has challenged state felon disenfranchisement
laws on this basis.” Though none of these challenges have
succeeded—and two circuits have held that the VRA simply does
not apply to felon disenfranchisement*—the Ninth Circuit recently
allowed a VRA challenge to the State of Washington's felon
disenfranchisement provision.9

To date, i case has been brought challenging felon
disenfranchisement in Alaska. This Note is directed to that
possibility. Part Il puts Alaska’s felon disenfranchisement laws
into national context and explains why, even if they produce a
racially discriminatory impact, they are likely not unconstitutional.
Next, Part Il assesses the circuit split over whether the VRA
applies to felon disenfranchisement laws and the Ninth Circuit’s
decision that it does. Lastly, Part IV outlines the Ninth Circuit law
that would govern a VRA challenge to Alaska’s felon
disenfranchisement laws in light of a recent similar challenge in
Washington.

Il. Ataska’sFelon Disenfranchisement Laws

A. National Context

Disenfranchisement of criminals is neither a unique nor a
recent phenomenon. The United Kingdom, Canada, and Australia
all, to some degree, have voting qualifications based on criminal
status.1’ The ancient Greeks and Romans disenfranchised those
guilty of infamous crimes, and voting was among a range of civil

5. See discussion infra Part 11.C.

6. See Thornburg v. Ginglcs, 478 U.S. 30,43-44 (1986).

7. See, e.g., Hayden v. lataki, 449 FJd 303 (2d Cir. 2006); Johnson v.
Governor of Fla., 405 F.3d 1214 (11th Cir. 2005).

8. Hayden, 449 F.3d at 310; Johnson, 405 F.3d at 1234.

9. Farrakhan v. Washington (Farrakhan 1), 338 F.3d 1009, 1016 (9th Cir.
2003).

10. Debra Parkes, Ballot Boxes Behind Bars: Toward the Repeal of Prisoner
Disenfranchisement Laws, 13 Temp. Pol. S1 Civ. Rts. L. Rev. 71, 73 (2003).
Restrictions abroad, however, tend to be more mild than those found in the

United States. Id.
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rights denied in post-Renaissance Europe on the theory that
criminals suffer a “civil death.”"

Today in the United States, disenfranchisement is among
many collateral consequences of felony conviction such as
exclusion from certain professions and restrictions on carrying a
concealed weapon.1l In a frequently quoted opinion, Judge Henry
Friendly justified the practice on a Lockei.n social-contract theory
by arguing that criminals, in breaking societal rules, waive their
rights to participate in the rule-making.B Other courts have
expressed an interest in preserving the “purity of the ballot box”
from infection by those who by their acts have proven themselves
morally unfit.4

Nevertheless, the practice is not without critics.B3 With respect
to traditional justifications for criminal sanction—rehabilitation,
retribution, and deterrence—felon disenfranchisement seems to
fall short given the counter-productivity of keeping criminals from
participating in civil society, the disproportionate application of, in
some cases, lifetime disenfranchisement to a broad range of crimes,
and the limited deterrent effect of the threat of
disenfranchisement.® Abroad, felon disenfranchisement laws have
been judicially rejected on political and human-rights grounds.T

11 Id. at 73-74; Alec C. Ewald, "Civil Death": The ldeological Paradox of
Criminal Disenfranchisement Law in the United States, 2002 Wis. L. Rev. 1045,
1059-60 (2002).

11 See Scott M. Bennett, Note, Giving Ex-Felons the Right to Vote, 6 Cal.
Crim. L. Rev. 1 (2004) (outlining the most common normative arguments for and
against felon disenfranchisement).

13. Green v. Bd. of Elections, 380 F.2d 445, 451-52 (2d Cir. 1967) (Friendly,
J.) ("A contention that the equal protection clause requires New York to allow
convicted mafiosi to vote for district attorneys or judges would not only be
without merit but as obviously So as anything can be.”).

14. Dunn v. Blumstein, 405 U.S. 330, 345 (1972) (quoting Tenn. Const, art.
V. 8 1).

15. See, e.g., Alec. C. Ewald, An “Agenda for Demolition": The Fallacy and
the Dunger of the “Subversive Voting" Argument for Felony Disenfranchisement,
36 Colum. Hum. Rts. L. Rev. 109 (2004).

16. See Bennett, supra note 12,11 29-45.

17. The Canadian Supreme Court recently struck down a law preventing
prisoners from voting. Suavg v. Canada. [2002] S.C.R. 519. The European Court
of Human Rights I. d that a United Kingdom felon disenfranchisement law
violated the human rights of convicts. Hirst v. United Kingdom (No 2), 38 Eur.
Ct. H.R. 40 (2005). For a detailed analysis of the Canadian decision, see Parkes,
supra note 10, at 79-85. For an analysis of the ECHR decision as well as an
assessment of a “growing international consensu;," see Robin L. Nunn, Comment,
Lock Them Up and Throw Away the Vote, 5CHI. J. Int’L L. 763,778-79 (2005).
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The modern practice of felon disenfranchisement in the
United States is primarily a function of state law.” Forty-eight
states and the District of Columbia have some form of felon
disenfranchisement, generally consisting of constitutional
provisions buttressed by statute.”  Felon disenfranchisement
expanded after the nation’s founding, with most such laws enacted
during the mid- to late-nineteenth century.d At the time the
Reconstruction Amendments were enacted, twenty-nine of the
thirty-six states had some form of felon disenfranchisement.2

Modern practice varies by state. At the extreme, at least three
states impose lifetime voting bans on felons.” These jurisdictions
go beyond the historical scope of felon disenfranchisement laws in
the United States and the contemporary practice in other states
and internationally.2 The reach of these laws is striking—Ilifetime
disenfranchisement may even be predicated upon crimes such as
jaywalking, vagrancy, or breaking a water pipe.

Alaska’s felon disenfranchisement law is not as severe. The
state constitution provides that “[n]Jo person may vote who has

IS. Although the United States Constitution generally grants states the
authority to establish voter qualifications, see U.S. Const, art. I, 8 2, cl. 1, that
authority is constrained, not only by other express constitutional provisions, e.g.,
U.S. Const, amend. XV (right to vote cannot be denied on account of race); U.S.
Const, amend. XIX (gender); U.S. Const, amend. XXIV (poll taxes), but also by
strict scrutiny under the Equal Protection Clause as interfering with the
fundamental right of voting, see Kramer v. Union Free Sch. Dist., 395 U.S. 621
(1969); Reynolds v. Sims, 377 U.S. 533 (1964).

19. See Fellner & MaUER, supra note 2, pt. Il (surveying severity of felon
disenfranchisement laws by state). For a state-by-state summary of state felon
disenfranchisement laws, see Susan M. Kuzma, U.S Dep't of Justice, O ffice of
the Pardon Attorney (DOJ/OPA), Civil Disabilities of Convicted Felons:
A State-by-State Survey (1996), http.7/www.usdoj.gov/pardon/forms/state_
survey.pdf (last visited Oct. 2,2006).

20. Angela Behrens, Christopher Uggens & Jeff Manza, Ballot Manipulation
and the “Menace of Negro DominationRacial Threat and Felon
Disenfranchisement in the United States, 1850-2002, 109 Am. J. Soc. 559, 563-67

(2003).
21. Johnson v. Governor of Fla., 405 F.3d 1214. 1218 n.5 (11th Cir. 2005).
21 See Fellner & Mauer, supra note 2, pt. Il. Restoration of civil rights,

including the franchise, is possible in some states upon pardon of the offense. See

id.
23. For example, the United Kingdom, Canada, and Australia generally

restore voting rights upon the completion of sentence. See Parkes, supra note 10,

at 73.
24. Richardson v. Ramirez, 418 U.S. 24, 75-76 n.24 (1964) (Marshall, J.,

dissenting).


http://www.usdoj.gov/pardon/forms/state_
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been convicted of a felony involving moral turpitude unless his civil
rights have been restored.”s The provision was adopted at
Alaska's constitutional convention in 1956 and became law upon
Alaska's admission to the union in 1959.* Congress approved
Alaska’s constitution, including the felon disenfranchisement
provision, when it granted statehood.Z The language mirrored that
of contemporary provisions in other states’ constitutions *

The contours of the constitutional provision are set by statute.
The term “felony involving moral turpitude” is defined to include
nearly all felonies.2d Voting registration is automatically cancelled
upon conviction * Voting rights are restored, and felons may re-
register to vote upon completion of their sentences including any
terms of parole or probation.d Felon disenfranchisement in
Alaska, which is more lenient than the lifetime ban imposed in

25. Alaska Const,art. V, 52.
26. Gordon Harrison, Alaska's Constttution: A Citizen'sGuide,3(4th

ed. 2003), available at http://w3.legis.state.ak.us/infodocs/constitution/citizens_
guide.pdf [hereinafter Citizen's Guide],

27. Seeid. at 3-4.

28. Gerald A. McBeath, The Alaska State Constitution: A
Reference Guide 125 (1997). The voting qualifications in Alaska's original
constitution included a literacy test. Citizen’s Guide,supra note 26, at 105.

29. Alaska Stat. § 15.60.010(8) (2006). At present, crimes meriting

disenfranchisement (“felon[ies] involving moral turpitude™) include:
those crimes that are immoral or wrong in themselves such as murder,
manslaughter, assault, sexual assault, sexual abuse of a minor, unlawful
exploitation of a minor, robbery, extortion, coercion, kidnapping, incest,
arson, burglary, theft, forgery, criminal possession of a forgery device,
offering a false instrument for recording, scheme to defraud, falsifying
business records, commercial bribe receiving, commercial bribery,
bribery, receiving a bribe, peijury, perjury by inconsistent statements,
endangering the welfare of a minor, escape, promoting contraband,
interference with official proceedings, receiving a bribe by a witness or a
juror, jury tampering, misconduct by a juror, tampering with physical
evidence, hindering prosecution, terroristic threatening, riot, criminal
possession of explosives, unlawful furnishing of explosives, promoting
prostitution, criminal mischief, misconduct involving a controlled
substance or an imitation controlled substance, permitting an escape,
promoting gambling, possession of gambling records, distribution of
child pornography, and possession of child pornography__

Id.

( 30. Alaska Stat.$ 15.07.135.
31. Alaska Stat. 8 15.05.030 ("Upon the unconditional discharge, the person

may register under AS 15.07.”). “Unconditional discharge" occurs when “a
person is released from all disability arising under a conviction and sentence,
including probation and parole.” Alaska Stat.} 15.60.010(38).


http://w3.legis.state.ak.us/infodocs/constitution/citizens_
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some states, is in line with the policies of a majority of other
states.”

B. Felon Disenfranchisement and Race

Though facially race-neutral, felon disenfranchisement laws
were, historically, enacted with a discriminatory purpose. Authors
have noted that many states enacted such laws in the aftermath of
the Civil War as part of a larger defensive response to the
Reconstruction Amendments' extension of the franchise to
African-Americans.” This response included poll taxes, literacy
tests, and other Jim Crow measures to suppress the voting power of
African-Americans.” For example, a 1901 felon
disenfranchisement provision to Alabama’s state constitution was
expressly intended to single out only those felonies believed to be
more frequently committed by African-Americans.” In 1985, the
Supreme Court struck down that provision in the case of Hunter v.
Underwood*

To the extent felon disenfranchisement laws were tailored to
maximize a racially disparate impact, they have enjoyed
considerable success.” Nationally, an estimated thirteen percent of
African-American men are disenfranchised, with as many as thirty-
one percent of African-American men in two states—Alabama and
Florida—permanently disenfranchised.” Following a review of
voting in the United States, the National Commission on Federal
Election Reform, chaired by former presidents Jimmy Carter and
Gerald Ford, urged states to scale back felon disenfranchisement
laws, citing that as many as one in six African-Americans were
disenfranchised in many states.” Even where discriminatory intent

32 SeeFellner &M auer, supra note 2. pt. 1ll.

33. Behrens et al., supra note 20, at S63 (analyzing post-Civil War responses to
extending the franchise to African-Americans and drawing on social science
theories of race competition and criminal justice).

34. 1d.
35. Hunter v. Underwood, 471 U.S. 222, 228-29 (1985). The Alabama statute

at issue was not discriminatory on its face, but the Court nevertheless struck it
down on the basis of discriminatory intent evidenced in the legislative history. See
id. at 227-32; Underwood v. Hunter, 730 F.2d 614,618-20 (11th Cir. 1984).

36. Hunter v. Underwood, 471 U.S. at 232-33.

37. See Fellner & Mauer, supra note 2, pt. Il (setting out the racially
disproportionate impact of felon disenfranchisement laws).
23. Id. pt IlI.

39. The National Commission on Federal Election Reform,To Assure
Pride and Confidence in the Electoral Process 51 (August 2001), available
at http://millercenter.virginia.edu/programs/natl_commissions/final_report.htm].


http://millercenter.virginia.edu/programs/natl_commissions/final_report.htm
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has not been proven, discriminatory effect continues to be the
reality.d

Alaska’s experience is comparable. Although comprehensive
studies of racial disparity in felon disenfranchisement in Alaska are
unavailable, incarceration statistics provide a useful proxy.4
Alaska’s largest minority group, Alaska Natives, comprise
approximately sixteen percent of the state’s general population8
but they account for thirty-seven percent of its prison population.4
Similar disparity exists in the cases of other minorities, including
African-Americans, who account for over ten percent of the prison
population4t while representing less than four percent of the
general population4 It has been suggested that cultural factors
may make Alaska Natives more susceptible to felon
disenfranchisement.4t The precise mechanism by which racial bias
in the criminal justice system may result in disproportionate
disenfranchisement, and indeed whether racial bias is the cause of
the disparity, is unclear and would require further study.

C. Constitutionality of Alaska’s Felon Disenfranchisement Law

Felon disenfranchisement laws come under constitutional
scrutiny in two ways. First, as a restrictiw-ofFVOtmg, the laws
interfere with a fundamental right andLimplicate\ the Equal

40. In Florida, the Eleventh Circuit denied an equal protection challenge to
the state's felon disenfranchisement laws for luck of demonstrated racially
discriminatory intent, Johnson v. Gover-or of Fla., 405 F.3d 1214, 1223 (11th Cir.
2005), even though nearly one in three African-American men in Florida is
permanently disenfranchised, see FELLNER & Mauer, supra note 2, pt. I1l.

41. Incarceration rates are, at best, an imprecise proxy for felon
disenfranchisement. They are over-inclusive in that they include those inmates
who are ineligible to vote, as well as those incarcerated for misdemeanors, and
they are under-inclusive in that they do not include parolees or Alaska felons
incarcerated outside of the state who are also unable to vote.

42. U.S. Census, supra note 4.

43. Alaska Offender Profile, supra note 4.

44. 1d.

45. U.S. Census, supra note 4.

46. See, e.g., Dave Stephenson, For Alaska Natives: Extermination by
Incarceration?, Indian Country Today, June 26. 2003, available at
http://www.indiancountry.com/content.cfm7idsl056628610 (advancing the
argument that Alaska Natives may be more likely to confess to a crime upon
arrest than are white arrestees, thereby reducing the likelihood of a plea
agreement for a lesser charge or sentence). If true, such factors might make
felony—as opposed to misdemeanor—conviction more likely, leading to longer
incarceration periods and thereby exacerbating the impact or felon

disenfranchisement.


http://www.indiancountry.com/content.cfm7idsl056628610
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ProtecticNr Clause of the Fourteenth Amendment.  Second,
becaus"Abft-Uws affect the voting rights of racial minorities, they
also=nmplicatE> the Fifteenth Amendment’s prohibition on
disenfranchisement “on account of race.”# Supreme Court
decisions addressing both theories have concluded that felon
disenfranchisement laws are constitutional unless it can be proved
they were enacted with racially discriminatory intent.4

Ordinarily, a state law affecting a fundamental right, such as
voting, would be subject to strict scrutiny. 4 However, in the 1974
case of Richardson v. Ramirez, the Supreme Court held that felon
disenfranchisement laws are not subject to heightened scrutiny
under Section 1 of the Fourteenth Amendment because Section 2
of that Amendment includes an “affirmative sanction” of such
laws.D Section 2 of the Fourteenth Amendment, which reduces a
state’s representation in Congress in proportion to its
disenfranchisement of otherwise qualified voters, provides an
exception for disenfranchisement based on “participation in
rebellion, or other crime.”lL Chief Justice Rehnquist, writing for a
divided court, reasoned that “those who framed and adopted the
Fourteenth Amendment could not have intended to prohibit
outright in 8 1 of that Amendment that which was expressly
exempted from the lesser sanction of reduced representation
imposed by § 2 of the Amendment.”T7 Put another way, the voting

47. See U.S. Const, amend. XV.

48. The Court has also heard and rejected Eighth Amendment challenges to
felon disenfranchisement. See Trop v. Dulles, 336 U.S. 86, 96-97 (1938) (felon
disenfranchisement is not punitive and merely designates a grounds for voting
eligibility). For an in-depth treatment of felon disenfranchisement as punishment
in the context of the Eighth Amendment, see Pamela A. Wilkins, The Mark of
Cain: Disenfranchised Felons and the Constitutional No Man's Land, 36 Syracuse
L. REV. 85 (2005).

49. See, e.g., Kramer v. Union Free Sch. Dist., 395 U.S. 621, 627-28 (1969)
(applying strict scrutiny to voting restrictions); Reynolds v. Sims. 377 U.S. 533,
551-62 (1964) (“Undoubtedly, the right of suffrage is a fundamental matter ");
Yick Wo v. Hopkins, 118 U.S. 356, 370 (1886) (“[T]he political franchise... is
regarded as a fundamental political right .

50. Richardson v. Ramirez, 418 U.S. 24,54 (1974).

51. U.S. Const, amend. XIV, {2. The Amendment provides in pertinent part

that “when the right to vote at any election ... is denied... or in any way
abridged, except for participation in rebellion, or other crime, the basis of
representation [in Congress] shall be reduced 7 1d. (emphasis added).

52 Richardson, 418 U.S. at 43.
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Equal Protection C

Nevertheless,  even if  Richardson  shields  felon
disenfranchisement laws from strict scrutiny under the Equal
Protection Clause, ¥ Section 1 of the Fourteenth Amendment still
operates independently to prevent purposeful racial discrimination.
In Hunter v. Underwood.. the Supreme Court struck down a
provision in Alabama’s constitution disenfranchising those
convicted of certain enumerated felonies.* The provision was
enacted in 1901 with the purpose of disenfranchising on the basis of
race and applied only to felonies believed committed more
frequently by African-Americans.ll Chief Justice Rehnquist,
writing for the Court as he did in Richardson, explained that
“[w]ithout again considering the implicit authorization of [felon
disenfranchisement under § 2 of the Fourteenth Amendment], we
are confident that § 2 was not designed to permit the purposeful

53. At least one circuit has framed the law in this way. See Owens v. Barnes,
711 F.2d 25,27 (3d Cir. 1983).

54. Richardson's reading of Section 2 of the Fourteenth Amendment has been
widely criticized. See, e.g., Carlos M. Portugal, Democracy Frozen in Devonian
Amber: The Racial Impact of Permanent Felon Disenfranchisement in Florida, 57
U. Miami L. Rev. 1317, 132526 (2003); John Hart Ely, Interclausul Immunity, 87
Va.L. Rev. 1185, 1195 (2001). Dissenting, Justice Marshall argued in Richardson
that Section 2 merely established a system of punitive reduction in representation
for disenfranchisement as a compromise because wholesale enfranchisement of
African-Americans would have been unpalatable and, therefore, that the scope of
the language of Section 2 is limited to the operation of its punitive sanction and
not to the entirety of the Fourteenth Amendment. Richardson. 418 U.S. at 73-74
(Marshall, J., dissenting).

For an argument that the Fifteenth Amendment effectively repealed Section
2 of the Fourteenth Amendment and, therefore, that the latter cannot shield felon
disenfranchisement laws from equal protection scrutiny, see Gabriel J. Chin,
Reconstruction, Felon Disenfranchisement, and the Right to Vote: Did the Fifteenth
Amendment Repeal Section 2 of the Fourteenth Amendment?, 92 Geo. LJ. 259
(2004).
Richardson preempts the question of whether, without a Section 2 shield,
felon disenfranchisement would survive strict scrutiny. For an argument that
felon disenfranchisement fails strict scrutiny because it is over-inclusive and only
tenuously related to the most commonly cited state interests, see Angela Behrens.
Note, Voting—Not Quite a Fundamental Right? A Look at Legal and Legislative
Challenges to Felon Disenfranchisement Laws, 98 MINN. L. Rev. 231, 259-72

(2004).
55. 471 U.S. 222,232 (1985).
56. Id. at 232.

57. 1d. at 227-28; see discussion supra note 35.
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racial discrimination attending the enactment and operation of [a
law] which otherwise violates § 1 of the Fourteenth Amendment.”*

Independently of the Fourteenth Amendment, the Fifteenth
Amendment prohibits the denial of the right to vote “on account of
race.”” The Supreme Court has construed this prohibition to apply
only to intentional discrimination*1l In City of Mobile v. Bolden,
the Supreme Court held that “action by a State that is racially
neutral on its face violates the Fifteenth Amendment only if
motivated by a discriminatory purpose.”@

Alaska’s felon disenfranchisement laws are faciully neutral and
would, therefore, be unconstitutional only if enacted with a
discriminatory purpose. Because the laws do not appear to have
been adopted with racially discriminatory intent,lithey are subject
to legal challenge, if at all, only under federal legislation.@

Ill. The Voting Rights act of 1965

A. The Voting Rights Act of 1965 and the 1982 Amendments

Though the Fifteenth Amendment was ratified in 1870, it took
nearly one hundred years before Congress systematically addressed
disenfranchisement of racial minorities.8! The Voting Rights Act of
19656 was enacted by Congress to “banish the blight of racial
discrimination in voting, which has infected the electoral process in
parts of our country for nearly a century.”46 Congress was
prompted to act after case-by-case litigation under previous
legislation, including the Civil Rights Act of 1957, failed to

58. Id. at 233.

59. U.S. Const,amend. XV.

60. City of Mobile v. Bolden, 446 U.S. 55,62 (1980).

61. Id.

62. This Note assumes, for the purpose of analysis, that discriminatory intent
did not drive enactment of Alaska's felon disenfranchisement laws—or, at the
very least, that discriminatory purpose likely could not be proven in the context of
a constitutional challenge.

63. Of course, less countermajoritarian methods of legal reform remain
available to Alaskans, such as constitutional amendment and the state legislative
process.

64. Portugal, supra note 54, at 1328.

65. 42 U.S.C. 85 1971-1973 (2000), as amended in 1970, Pub. L. 91-285, 84
Stat. 314 (1970), and in 1982, Pub. L. 97-205, % Stat. 131 (1982). The VRA has
been reauthorized and amended by Congress on several occasions, including in
1970, 1975, and 1982 and was reauthorized by the President in July 2006. Bush
Signs Extension of Voting Rights Act, N.Y. Times, July 28,2006, at A22.

66. South Carolina v. Katzenbach, 383 U.S. 301,308 (1966).
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adequately prevent disenfranchisement on account of race.” The
VRA imposed bold measures, including section 5, which prohibited
the use of discriminatory tests or devices, such as literacy tests, and
required that any state making use of such devices would thereafter
have to apply for pre-clearance from the U.S. Attorney General or
a federal circuit judge in Washington, D.C. for any future changes
to voting laws.M At the time of the VRA's enactment, Alaska
employed a literacy test and was, therefore, designated a “covered
jurisdiction” for these purposes.” Federal supervision of the voting
laws of “covered jurisdictions,” most of which are in the South,
continues today.D

In 1966, the Supreme Court upheld the VRA as a valid
exercise of Congress's enforcement powers under Section 2 of the
Fifteenth Amendment.Z In 1980, however, the Court narrowed the
effect of the VRA in City of Mobile v. Bolden.7L There, the Court
held that section 2 of the VRA7 had “an effect no different from
that of the Fifteenth Amendment itself” and that a voting
qualification law would only be struck down under the Act if it
were proved that the law was enacted with a racially discriminatory
purpose.Z4 In so doing, the Court overruled the then-applicable
“effects test” for voting qualifications.l

In 1982, Congress responded to City of Mobile by adding a
“totality of the circumstances” test to section 2 of the VRA.*

67. 1d. at 313.

68. See Voting Rights Act of 1965, 89 Pub. L. 110,79 Stat. 437 (196S).

69. See Laughlin McDonald, The Voting Rights Act in Indian Country: South
Dakota. A Case Study, 29 Am. Indian L. Rev.43,45-46 (2004); CITIZEN’S GUIDE,
supra note 26, at 107.

70. Congressional representatives from southern states covered ° the VRA’s
section 5 pre-clearance provisions sought to remove those provisions during the
reauthorization of the VRA in 2006. See Raymond Hernandez, After Challenges,
House Approves Renewal of Voting Act, N.Y. Times, July 14, 2006, at A13.

71. Katzenbach, 383 U.S. at 337.

72. 446 U.S. 55 (1980) (plurality opinion).

73. The original text of the section read, “No voting qualification or
prerequisites to voting, or standard, practice, or procedure shall be imposed or
applied by any State or political subdivision to deny or abridge the right of any
citizen of the United States to vote on account of race or color.” Voting Rights
Act of 1965,89 Pub. L. 11,79 Stat. 437 (1965).

74. City of Mobile, 446 U.S. at 61-62.

75. See, e.g.. White v. Regester. 412 U.S. 755, 769 (1973) (totality of the
circumstances test applied to vote dilution case brought under section 2 of the

VRA).
76. Thornburg v. Gingles, 478 U.S. 30, 43 (1986). The amended section 2

provides, in pertinent part;
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Under the amended VRA, “plaintiffs [can] prevail by showing that,
under the totality of the circumstances, a challenged election law or
procedure [has] the effect of denying a protected minority an equal
chance to participate in the electoral process.”77 As the Court later
explained, “[t]he essence of a § 2 claim is that a certain electoral
law, practice, or structure interacts with social and historical
conditions” to cause unequal voting power.l.

B. Applicability of the VRA to Felon Disenfranchisement Laws

Since the 1982 amendments to the VRA, several plaintiffs
have sought to use it to invalidate felon disenfranchisement laws on
the basis of their racially disproportionate effects.? Circuits have
split over whether the VRA does, in fact, apply to felon
disenfranchisement laws. The Second Circuit in Hayden v. Pataki
and the Tenth Circuit in Johnson v. Governor of Florida both held
the VRA inapplicable to felon disenfranchisement laws.” In
contrast, in Farrakhan v. Washington,* the Ninth Circuit held that
“(flelon disenfranchisement is a voting qualification, and Section 2
is clear that any voting qualification that denies citizens the right to
vote in a discriminatory manner violates the VRA.™2 Therefore, a
claim against Alaska’s felon disenfranchisement laws would be

(a) No voting qualification or prerequisite to voting or standard, practice,
or procedure shall be imposed or applied by any State or political
subdivision in a manner which results in a denial or abridgement of the
right of any citizen of the United States to vote on account of race or

color
(b) A violation of subsection (a) of this section is established if, based on
the totality of the circumstances, it is shown that... members of
[protected racial minorities] have less opportunity than other members
of the electorate to participate in the political process and to elect
representatives of their choice.

42 U.S.C. { 1973 (2000) (emphasis added).

77. Gingles, 478 U.S. at 44 n.8.

78. 1d. at 47.

79. 1d.\ see, e.g.. Hayden v. Pataki, 449 F.3d 305 (2d Cir. 2006); Johnson v.
Governor of Fla., 405 F.3d 12 4 (11th Cir. 2005).

80. Hayden, 449 F.3d at 310; see Johnson, 405 F.3d at 1234.

81. Farrakhan v. Washington (Farrakhan 1), 338 F.3d 1009, 1016 (9th Cir.
2003).

82 Id. The Sixth Circuit also considered a VRA challenge to Tennessee’s
felon disenfranchisement law in Wesley v. Collins, 791 F.2d 1255 (2d Cir. 1986).
The court did not directly consider whether the VRA applies to felon
disenfranchisement but appears to have assumed that it did. See id. at 1262
(affirming dismissal of the VRA claim on summary judgment).
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hat. “cognizable under Section 2 of the VRA” under Ninth Circuit
ror precedent.”

|uad The Second and Tenth Circuit opinions concluding that the
Her VRA does not apply to felon disenfranchisement laws rely on three
Jral arguments: (1) that the Fourteenth Amendment authorizes felon
Ical disenfranchisement laws (the ‘affirmative sanction” argument); (2)

that application of the VRA to felon disenfranchisement would be
an unconstitutional exercise of Congress’s enforcement power; and
S (3) that canons of statutory construction support construing the
VRA not to apply to felon disenfranchisement laws. The relative

iffs

on merits of each argument arc assessed in turn.

»:(\)/g 1 The “Affirmative Sanction” Argument.  As discussed
aki previously, the Richardson case established that felon
eld disenfranchisement laws enacted without racially discriminatory
In intent do not violate the Equal Protection Clause."l This is because
lat Section 2 of the Fourteenth Amendment’s enforcement
i 2 mechanism—that a state’s representation in Congress will be
to reduced in proportion to the disenfranchisement of otherwise
a qualified voters—carries an express  exception for
be disenfranchisement based on “participation in rebellion, or other

crime.”

The Eleventh Circuit, in Johnson, seized on language in
Richardson describing Section 2 of the Fourteenth Amendment as
an “affirmative sanction” of felon disenfranchisement and cited it
for the proposition that states have discretion to deny the vote to
convicted felons.® The court argued that applying the VRA to
Florida’'s felon disenfranchisement law would allow *a
congressional statute to override the text of the Constitution."&
More recently, the Second Circuit, in Hayden, cited Section 2 of
the Fourteenth Amendment as the “starting point” in the analysis
of the VRA’s applicability to New York’s felon disenfranchisement
law .8 The Second Circuit, while noting that felon

83. Farrakhan /, 338 F.3d at 1016.
84. See Richardson v. Ramirez, 418 U.S. 24, 34-55 (1974); supra notes 50-58

and accompanying text.

85. U.S.Const,amend. X1V, § 2.

80. Johnson v. Governor of Fla.,, 405 F.3d 1214, 1228-29 (Uth Cir. 2005)
(quoting Richardson, 418 U.S. at 54).

87. Id. at 1229.
88. Hayden v. Pataki, 449 FJd 305, 316 (2d Cir. 2006); accord Muntagim V.

Coombe, 366 FJd 102, 122 (2d Cir. 2004). Hayden is the en banc rehearing of the
Muntagim decision, which is incorporated by reference. Hayden, 449 F.3d at 313—

14.
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disenfranchisement provisions are not entirely immune from
constitutional or congressional scrutiny, found that the Fourteenth
Amendment provided “explicit approval” of those types of laws."
Dissenting from the Ninth Circuit’s denial of an en banc rehearing
of the Firrakhan case. Judge Alex Kozinski argued that felon
disenfranchisement laws were presumptively valid due to the
Fourteenth Amendment’s textual endorsement of such laws/0

Interestingly, neither the Second Circuit nor Judge Kozinski
addressed the fact that the VRA was enacted to enforce the
Fifteenth Amendment, not the Fourteenth. The Eleventh Circuit
brushed off the distinction in a footnote/1 The distinction is,
however, the key weakness to the “affirmative sanction” argument
because the Fifteenth Amendment grants its own protections that
are not hindered by purported limitations to the scope of the
Fourteenth Amendment.

Judge Barrington Daniels Parker, Jr. of the Second Circuit
made this point in his dissent in Hayden. Pointing out that
Richardson's “affirmative sanction” came in the context of a claim
that felon disenfranchisement was a per se violation of the
Fourteenth Amendment, Judge Parker noted that “Richardson did
not grant felon disenfranchisement immunity against any other
ground of invalidity " As a textual matter, Section 2 of the
Fourteenth Amendment at most “declines to prohibit” felon
disenfranchisement and does not affirmatively immunize the
practice relative to other constitutional protections.” As Judge
Parker reasoned:

The Constitution does not endorse felon disenfranchisement

when it declines to prohibit the practice, any more than the

Constitution endorses felon enslavement when the Thirteenth

Amendment states: “Neither slavery nor involuntary servitude,

except as punishmentfor crime whereofthe party shall have been

duly convicted, shall exist within the United States
Declining to prohibit something is not the same as protecting it.M

Nor does Section 2 of the Fourteenth Amendment require
states to disenfranchise felons. If states can choose not to
disenfranchise felons without running afoul of the Fourteenth
Amendment, then Congress, acting pursuant to its power to

89 Hayden, 449 F.3d at 316.

90. Furrakhan v. Washington (Farrakhan //), 359 F.3d 1116, 1121 (9th Cir.
2004) (Kozinski, J., dissenting).

91. Johnson. 405 F.3d at 1228-29 n.29.

92 Hayden, 449 FJd at 349 (Parker, J., dissenting).

93. Id. (citation omitted) (emphasis added).

94. 1d. (citation omitted).
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enforce the Fifteenth Amendment, can compel the same result.
Indeed, the “affirmative sanction” argument is more of a rhetorical
device than an independent constitutional limitation on the VRA.

2. Arguments on the Constitutionality of the VRA as
Enforcement Legislation.  Enforcement legislation under the
Fourteenth and Fifteenth Amendments is valid only to the extent
that it remedies or prevents actual constitutional violations.” The
Eleventh Circuit, Chief Judge John M. Walker, Jr.'s concurrence to
the Second Circuit’s Hayden opinion, and Judge Kozinski’s dissent
in the Ninth Circuit have all argued that the VRA would be
unconstitutional as applied to felon disenfranchisement laws”

The enforcement power is limited by two independent
requirements. The first is that enforcement legislation must be
supported by a history of constitutional violations.% The second is
that the measures must be narrowly tailored to the constitutional ill
sought to be avoided.9 In his Hayden concurrence, Chief Judge
Walker found no congressional record establishing that felon
disenfranchisement laws have been used to discriminate against
minority voters.® In Johnson, the petitioners had argued that
specific examples of violations should not be required because
Congress could not envision every possible means of racial
discrimination."IL The Eleventh Circuit rejected this argument,
citing the widespread use of felon disenfranchisement laws at the
time that the VRA was enacted.ll Lastly. Judge Kozinski
emphasized in his dissent from the Ninth Circuit's denial of a
rehearing in Farrakhan that “[t]he theoretical, undocumented
threat of unconstitutional felon disenfranchisement laws simply
doesn’t justify" application of section 2 to those state laws.12

95. See City of Boerne v. Flores. 521 U.S. 507,519 (1997).
96. See Hayden, 449 F.3d at 330 (Walker, C.J.. concurring); Johnson, 405 F.3d
at 1231-32; Farrakhan v. Washington (Farrakhan //), 359 F.3d 1116, ' 121 (9th Cir.

2004) (Kozinski, J.. dissenting).
97. Bd. of Trs. of the Univ. of Ala. v. Garrett, 531 U.S. 356, 374 (2001); Kimel

v. Fla. Bd. of Regents. 528 U.S. 62, 91 (2000); Oregon v. Mitchell, 400 U.S. 112,
130 (1970) (holding the amendment to VRA lowering the voting age to eighteen
invalid because Congress made no findings that an age limit of twenty-one was
used to discriminate on race).

98. See Citv of Boerne, 521 U.S. at 520.

99. Hayden, 449 F.3d at 330-31 (Walker, C.J., concurring).

100. Johnson, 405 F.3d at 1231 n.33.

101. Id.
102. Farrakhan v. Washington (Farrakhan 11), 359 F.3d 1116, 1123 (9th Cir.

2004) (Kozinski, J., dissenting).
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Lack of congressional findings of a pattern of historical
discrimination through felon disenfranchisement laws'@informs the
analysis of the propottiouaiity and congruence of the purported
remedial measure at issue. Although the Supreme Court has
repeatedly emphasized the importance that enforcement legislation
be geographically targeted, the VRA applies to all states
regardless of their individual histories.1® To the extent the VRA is
either inadequately supported by findings of a pattern of
discrimination or not narrowly tailored, application of the VRA to
felon disenfranchisement would be unconstitutional.

The Ninth Circuit did not consider this issue in Farrakhan
when it allowed a VRA challenge to Washington's felon
disenfranchisement law to proceed.1® On remand, the Farrakhan
case was dismissed on summary judgment, mooting for now the
question of constitutionality of the VRA as applied to felon
disenfranchisement laws.1¥ Indeed, the narrow issue of as-applied
constitutionality of the VRA as enforcement legislation relative to
felon disenfranchisement laws would not be ripe until such a law is
actually invalidated. Rather, the constitutional doubt associated
with application of the VRA to felon disenfranchisement serves
primarily as a predicate for the statutory construction arguments

discussed next.

3. Statutory Interpretation Arguments. The Ninth Circuit’s
interpretation of the VRA was the same as that pointedly
expressed in a dissent by Judge Sonia Sotomayor of the Second
Circuit: “[i]t is plain to anyone reading the Voting Rights Act that
it applies to all ‘voting qualification”].”’’ The majority in the

103. This is not to say that there is not an actual record of state use of felon
disenfranchisement laws to discriminate on race. That states used felon
disenfranchisement laws in order to discriminate is well documented. See supra
notes 33-37 and accompanying text. Rather, that history is not part of the
congressional findings made at the time of the enactment of the VRA and its
relevant amendments. See Hayden. 449 F.3d at 330-31 (Walker, C.J., concurring).

104. Farrakhan Il, 339 F.3d at 1124 (Kozinski, J., dissenting) (noting that a
purported enforcement legislation was not geographically targeted and was
therefore struck down in United States v. Morrison. 529 U.S. 598 (2000)).

105. Geographic targetedness is particularly relevant to the present analysis of
Alaska and is addressed in Part IV.

106. See Farrakhan v. Washington (Farrakhan 1), 338 FJd 1009, 1016 (9th Cir.
2003).

107. See Farrakhan v. Gregoire (Farrakhan I11), No. CV-96-076-RHW, 2006
U.S. Dist. LEXIS 45987, at *2 (E.D. Wash. July 7,2006).

108. Hayden, 449 FJd at 367-68 (Sotomayor, J., dissenting) (second alteration
in original): Farrakhan 1,338 FJd at 1016.
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Second Circuit, though admitting that “[t]here is no question that
the language of [section 2] is extremely broad ... and could be read
to include felon disenfranchisement provisions,” nevertheless
stressed the importance of interpretation in light of congressional
intent, cryptically citing dated authority for the proposition that
“[t]he circumstances of the enactment of particular legislation may
persuade a court that Congress did not intend the words of
common meaning to have their literal effect.”1

Two canons of construction have been deployed to interpret
the VRA away from felon disenfranchisement provisions: the
avoidance canon and the clear statement rule. The Eleventh
Circuit relied upon the avoidance canon, which counsels that, in
the case of an ambiguous statute, “where an otherwise acceptable
construction of a statue would raise serious constitutional
problems, the Court will construe the statute to avoid such
problems unless such construction is plainly contrary to the intent
of Congress.” D

The Second Circuit—both sitting en banc in Hayden and
through the three-judge panel that decided Muntagim v. Coombe,
the predecessor to Hayden—distanced itself from the Eleventh
Circuit’s reliance on the avoidance canon.lll The reason expressed
in Muntagim is that the clarity of the text of section 2 of the VRA
is impossible to reconcile with the avoidance canon’s ambiguity
requirement."* Indeed, a concurring judge on the Eleventh Circuit
conceded that the majority “overstates the case for constitutional
avoidance” because “[a]s a purely textual matter, a voting

109. Hayden, 449 F.3d at 313 (quoting Watt v. Alaska. 431 U.S. 239. 266

(1981)).
110. DeBartolo Corp. v. Fla. Gulf Coast Bldg. & Constr. Trades Council, 483

U.S. 568,575 (1988).

111. See 366 F.3d 102, 128 n.22 (2d Cir. 2004) (“[Section 2], while vague, does
not seem ambiguous."), affd en banc, Hayden, 449 F.3d 303. The Hayden court
barely mentioned the avoidance canon and made only passing reference to the
Eleventh Circuit's reliance on it. 449 F.3d at 313,328 n.24.

11l See Muntaqim, 366 F.3d at 128 n.22. The Johnson court, ironically, turned
to the Muntaqgim decision for the proposition that section 2 is ambiguous, citing
that court's assessment that the meaning of section 2 is “exceedingly difficult to
discern."” Johnson v. Governor of Fla., 403 F.3d 1214, 1229 n.30 (11th Cir. 2005)
(quoting Muntagim, 366 F.3d at 116). In the quoted passage, however, the
Muntaqim court referred to ambiguity in the degree of intent required to establish
a violation of section 2, not the scope of the Act's coverage relative to felon
disenfranchisement laws. Johnson, 405 F.3d at 1229 n.30; Muntaqgim, 366 F.3d at

116-18.
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qualification bared on felonv status... falls within the scope of the
VRA.”"3

A stronger statutory construction argument, and the one
adopted by the majority in Hayden, is premised on the so-called
clear statement rule. The rule provides that “if Congress intends to
alter the ‘usual constitutional balance between the States and the
Federal Government,” it must make its intention to do so
‘unmistakably clear in the language of the statute.”"4 The Hayden
court held that the clear statement rule does not require ambiguity
but only a lack of a clear statement, explaining that “we will apply
the clear statement rule when a statute admits of an interpretation
that would alter the federal balance but there is reason to
believe ... that Congress may not have intended such an alteration
of the federal balance.”"3 The rule is intended to prevent a statute
from inadvertently affecting the federal-state balance of power.
The Supreme Court has held, in another context, that “clear
statement rules ensure Congress does not, by broad or general
language, legislate on a sensitive topic inadvertently or without due
deliberation.”™ Given that sweeping language alone may not
satisfy the clear statement rule, the question becomes one of
congressional intent.

Considerable evidence suggests that Congress did not intend
the VRA to apply to felon disenfranchisement laws."7 For
example, though Congress expressly identified common forms of
discriminatory voter qualifications, including literacy, educational,
and moral character tests, it never mentioned felon
disenfranchisement in the text of the VRA."" In fact, as noted by
the Hayden court, the only reference to felon disenfranchisement
in the legislative history of the VRA was to clarify that the VRA’
character test provisions “would not result in the proscription of
the frequent requirement of States and political subdivisions that
an applicant for voting or registration for voting be free of
conviction of a felony or mental disability.”"9 Indeed, the Hayden

113. Johnson, 405 F.3d at 1239-40 (Wilson, J., concurring in part).

114. Gregory v. Ashcroft, 501 U.S. 452, 460-61 (1991) (quoting Will v. Mich.,
491 U.S. 58,65 (1989) (internal citation omitted)).

115. Hayden, 449 F.3d at 325.

116. Spector v. Norwegian Cruise Line, Ltd., 545 U.S. 119, 139 (2005)
(addressing a presumption against applying statutes to the internal affairs of
foreign vessels).

117. See, e.g., Hayden, 449 F.3d at 315.

118. See 42 U.S.C. § 1973b(c) (2000).

119. Hayden, 449 F.3d at 318 (quoting S. Rep. No. 89-162. at 24 (1965),
reprinted in 1965 U.S.C.C.A.N. 2508, 2562); see also H.R. Rep. No. 89-439, at 19
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court reasoned that, given the prevalence of felon
disenfranchisement statutes, “it seems unfathomable that Congress
would silentlv amend the Voting Rights Act in a way that would
affect them."fd

Whether application of the VRA to felon disenfranchisement
laws would upset the federal-state balance is in dispute. In
Muntagim, the Second Circuit held that the federal-state balance
would be upset because applying the VRA to felon
disenfranchisement laws would exceed Congress's enforcement
power and contradict Section 2 of the Fourteenth Amendment.;A
The Eleventh Circuit in Johnson concurred generally with that
conclusion but did not rely on it.22 On a rehearing of Muntagim in
Hayden, the Second Circuit hewed its analysis more directly to
“three important state interests” that would be affected by
applying the VRA to New York’ felon disenfranchisement law:
“(1) the regulation of the franchise; (2) the State's authority to
craft its criminal law; and (3) the regulation of correctional
institutions.”' 3

Rejecting the federalism concerns similarly raised by the
Tenth Circuit in Johnson, Judge Rosemary Barkett in dissent
reasoned that federalism is not implicated by the VRA because the
“Fourteenth and Fifteenth Amendments altered the constitutional
balance between the two sovereigns—not the Voting Rights Act,
which merely enforces the guarantees of those amendments."22
This argument was repeated in Judge Parker’s Hayden dissent. 2L

(1965), reprinted tn 1965 U.S.C.C.A.N. 2437, 2457. Nor did the 1982 amendments
expand the scope of the VRA. Chisom v. Roem:r, 501 U.S. 380, 383-84 (1991)
(“[T]he coverage provided by the 1982 amendment is coextensive with the
coverage provided by the Act prior to 1982."). The 1982 amendments merely
lowered the evidentiary burden to establish a violation by replacing an “intent"
test with an “effects” test. 1d. at 403-04.

120. Hayden, 449 FJd at 317 (quoting Johnson v. Governor of Fla., 405 FJd
1214,1234 (11th Cir. 2105)).

121. See Muntagim v. Coombe, 366 FJd 102, 126 (2d Cir. 2(XW). Both
arguments against applying the VRA to felon disenfranchisement discussed serve
as predicates for application of the clear statement rule because they implicate
federalism.

122. The court makes passing reference to the clear statement rule in a
footnote. See Johnson, 405 FJd at 1232 n.35.

123. Hayden, 449 FJd at 326.

124. Johnson, 405 FJd at 1250 (Barkett, J., dissenting; (citing a dissent from an
equally divided court in the Second Circuit’s first consideration of the question in
Baker v. Pataki, 85 FJd 919,938 (2d Cir. 1996) (Feinberg, J., dissenting)).

125. Hayden, 449 FJd at 358.
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Whatever the uncertainties of the basis for these divergent
circuit decisions, Ninth Circuit law is, for now, clear that a
challenge to Alaska’s felon disenfranchisement law is possible
under section 2 of the VRA.

IV. Alaska’sFelon Disenfranchisement Law and the
Voting Rights Act of 1965

A. Ninth Circuit’s Framework for Challenges Under Section 2 of
the VRA

Nearly a decade before Farrakhan, the Ninth Circuit set a
framework for challenges under section 2 of the VRA in Smith v.
Salt River.> Salt River involved an Arizona agricultural district
power board election rule that limited voting to landowners within
the district. 2 African-American plaintiffs claimed that the voting
qualification combined with racial disparities in land ownership
rates had a racially disproportionate effect on voting rights in
violation of section 2 of the VRA.I*

The Salt River court affirmed that section 2 of the VRA
“prohibits voting qualifications which result in discrimination on
account of race or color... [and] requires proof only of a
discriminatory result, not of discriminatory intent.”2 Further, the
intent is judged under the “totality of the circumstances” test with
reference to several non-exclusive, so-called Senate Factors
identified in the legislative history of the VRA.II

126. Smith v. Salt River Project Agric. Improvement & Power Dist., 109 F.3d

586 (9th Cir. 1997).

127. Id. at 589.

128. Id. at 588.

129. Id. at 594 (citing Chisom v. Roemer, 501 U.S. 380,394 (1991)).

130. Id. at 594 n.6. The Senate Factors are:
(1) the extent of any history of official discrimination in the state or
political subdivision that touched the right of the members of the
minority group to register, to vote, or otherwise to participate in the
democratic process|:]
(2) the extent to which voting in the elections of the state or political
subdivision is racially polarized;
(3) the extent to which the state or political subdivision has used
unusually large election districts, majority vote requirements, anti-single
shot provisions, or other voting practices or procedures that may
enhance the opportunity for discrimination against the minority group;
(4) if there is a candidate slating process, whether the members of the
minority group have been denied access to that process;
(5) the extent to which members of the minority group in the state or
political subdivision bear the effects of discrimination in such areas as
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Significantly, in interpreting the “totality of the circumstances”
test under the VRA, the Salt River court held that “a bare
statistical showing of disproportionate impact on a racial minority
does not satisfy the 8 2 ‘results’ inquiry. Instead, ’section 2
plaintiffs must show a causal connection between the challenged
voting practice and [a] prohibited discriminatory result.”’T1

As the Ninth Circuit explained, *[t]he real question this case
presents is whether the land ownership requirement denies
African-Americans the right and opportunity to vote 2
Affirming the district court’s dismissal for lack of a *causal
connection,” the Ninth Circuit, relying heavily on a stipulated lack
of historical racial discrimination, concluded that “the statistical
disparity in African-American and white home ownership does not
prove the District has violated §2.”"”

B. Applying the VRA in Farrakhan

In late 2000, the Eastern District of Washington dismissed for
the Erst time a claim by Muhammad Shabazz Farrakhan and others
that Washington’s felon disenfranchisement law violated section 2
of the VRA.B! The court held that *“although the
disenfranchisement provision clearly has a disproportionate impact
on racial minorities, there is no evidence that the provision’s
enactment was motivated by racial animus, or that its operation by

education, employment and health, which hinder their ability to
participate effectively in the political process;
(6) whether political campaigns have been characterized by overt or
subtle racial appeals;
(7) the extent to which members of the minority group have been elected
to public office in the jurisdiction;
Additional factors ... are:
whether there is a significant lack of responsiveness on the part of
elected officials to the particularized need of the members of the
minority group; [and] whether the policy underlying the state or political
subdivision's use of such voting qualification, prerequisite to voting, or
standard, practice, or procedure is tenuous.
Id. (citing S Rep. No. 97-417, at 2S-29 (1982), reprinted in 1982 U.S.C.C.A.N. 177,
206-07).

131. Id. at 595 (alteration in original) (quoting Ortiz v. City of Philadelphia
Office of the City Comm'rs Voter Registration Div., 28 FJd 306, 312 (9th Cir.
1997)).

13Z Id. at 5%.

133. Id.
134. Farrakhan v. Locke. No. CS-96-76-RHW, 2000 U.S. Dist. LEXIS 22212, at

*18 (E.D. Wash. Dec. 1, 2000), rev'd in part sub nom., Farrakhan v. Washington
(Farrakhan 1), 338 F.3J 1009 (9th Cir. 2003).
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itself has a discriminatory effect.”Il The court referenced the
Senate Factors but declined to apply them directly. 2 Instead, the
court reasoned that, factoring out racial discriminntion in the
criminal justice system, it was impossible to show a dicriminatory
effect from the disenfranchisement provision.1l

The Ninth Circuit rejected the district court's reasoning and
held that section 2 of the VRA required more than an isolated
inquiry into the challenged voting qualification without reference
to external factors.I¥* Instead, the court emphasized that section 2's
“totality of the circumstances” test “requires courts to consider
how. a xhallenged'vothrerDractice-wMezacr.s with external factors such
"a’social and historical conditions' to r*ult in denial of the right to
vote on account of race orjjoloi®jiUttolding that an inquiry into a
“causal connection”"BStween racial discrimination and denial of
voting rights involves reference to the relevant Senate Factors, the
court specifically noted that “racial bias in the criminal justice
system" is relevant and encompassed in the factors.10

Having rejected the “by itself’ causation standard applied by
the district court, the Ninth Circuit remanded the case for an
evaluation of the external factors that may establish a causal
relationship between discrimination in the criminal justice system
and the voting mechanism based on felony status. The court
explained that “a causal connection mav be shown where the
discriminatory impact of a challenged voting-practic/trattributaW*
f* rafini fWriminatinn jn the surrounding sScmL”nd historical

AircumstanMp.”2 The court illustrated the test withre!Srener-t6

\YiS"Snit~Kver case.¥L There, the challenge failed because the
external factor—a difference in land ownership rates—was not
“substantially explained by race,” %}

Captioned Farrakhan v. Gregoire on remand, the case was
heard a second time by Judge Robert Whaley of the Eastern

135. Locke, 2000 U.S. Dist. LEXIS 22212, at *9-* 10.

136. /d.at*9n.4.

137. 1d. at *10.

138. Farrakhan I, 338 F.3d at 1011-12.

139. Id. (quoting Thornburg v. Gingles, 478 U.S. 30,47 (1986)).

140. 1d. at 1020.

141. I1d. at 1019-20 (“[CJourts must be able to consider whether voting
practices ‘accommodate or amplify the effect that... discrimination has on the
voting process.™ (alteration in original) (quoting Smith v. Salt River Project
Agric. Improvement and Power Dist., 109 FJd 595 n.7 (9th Cir. 1997))).

141 1d. at 1019.

143. Id. (citing Salt River, 109 F.3d at 595).

144. 1d. at 1017 (quoting Salt River, 109 F.3d at 591).
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District of Washington.% Reviewing statistical evidence of racial
discrimination in Washington's criminal justice system, Judge
Whaley wrote that “the Court is compelled to find that there is
discrimination in Washington’s criminal justice system on account
of race ... [and] this discrimination ‘clearly hinder[s] the ability of
racial minorities to participate effectively in the political
process....

In spite of this finding, the court in Farrakhan Ill took the
“totality of the circumstances” test as an opportunity to balance
away intentional discrimination in the criminal justice system with
reference to historical and social factors indicating a lack of
discriminatory intent in Washington. Addressing the Senate
Factors, the court cited a range of historical and social conditions
such as: Washington’s support for racial minorities; a lack of
discriminatory intent in the enactment of tTg~~ffclon
disenfranchisement law; tRe long tradition of felon
disenfranchisement in the United States; and even the implicit
endorsement of felon disenfranchisement in Section 2 of the
Fourteenth Amendment.&  Weighing the tactors, the court
concluded that *“the totality of the circumstances does not support
a finding that Washington’s felon disenfranchisement law results in
discrimination in its electoral process on account of race." ¥

C. Alaska's Felon Disenfranchisement Law in Light of
Farrakhan 111

The court in Farrakhan 111 found that Washington's felon
disenfranchisement law did not violate section 2 of the VRA in
spite of “compelling” evidence of racial discrimination in the
criminal justice system.® Despite the Ninth Circuit’s holding that a
violation depends on the interaction between a voting mechanism
and external factors, the court in Farrakhan 111 weighed
“Washington’s history, or lack thereof, of racial bias in its electoral
process” to find that the totality of the circumstances test does not
support a finding that Washington's felon disenfranchisement law
violates the VRA . H

145. Farrakhan v. Gregoire (Farrakhan I11), No. CV-96-076-RHW. 2006 U.S.
Dist. LEXIS 45987 (E.D. Wash. July 7. 2006).

146. Id. at *18 (quoting Farrakhan I, 338 F.3d at 1020) (evaluating evidence
under the summary judgment standard).

147. 1d. at *23-*28.

148. Id. at *29.

149. Id. at *28.

150. Id. at *28-*29.
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Significantly, the court in Farrakhan Il allowed historical
evidence to stand in for an analysis of the required causal
connection between discrimination and racially disproportionate
effects of a voting qualification. In Salt River, the disproportionate
land ownership rates were not the result of discrimination—they
were simply a statistical anomaly. In  Farrakhan IlI,
disproportionate felony conviction was more than a statistical
anomaly—it was evidence of racial discrimination.®2 Nevertheless,
this causal nexus was deemed outweighed by other Senate Factors.
Indeed, applying a balancing test to the Senate Factors may
provide a back door for other arguments, such as the “affirmative
sanction argument,” which the Ninth Circuit has rejected. BB

In  Alaska, the statistics demonstrate that felon
disenfranchisement has a racially disproportionate impact.Bl
Compared with Washington, however, Alaska may not be able to
rely so heavily on evidence of a historical lack of racial bias to
defeat a challenge to its felon disenfranchisement law. One factor
sure to be considered by any court hearing a VRA challenge to
Alaska’s felon disenfranchisement law will be that Alaska was
designated a “covered jurisdiction” because of its use of a literacy
test at the time of the VRA’s enactment.'d Although Alaska was
able to demonstrate in 1966 that it had not made racially
discriminatory use of that test for the preceding five years,X the
stigma of having been singled out under section 5 of the VRA
weighs in favor, perhaps, of additional scrutiny under section 2.
Nevertheless, the outcome of a challenge to Alaska’s felon
disenfranchisement law is certain to be, as it was in Salt River and
Farrakhan 111, a fact-specific inquiry shaded by the trial court’
view of the proper application of the totality of the circumstances

test. 1

V. Conclusion

Felon disenfranchisement in Alaska will continue to be cause
for concern as long as it works a racially disproportionate effect.
Though recent decisions in the Tenth and Second Circuits have

151. Smith v. Salt River Project Agric. Improvement & Power Dist., 109 FJd
586,5% (9th Cir. 1997).

152. Farrakhan I11, 2006 U.S. Dist. LEXIS 45987 at *28.

153. See Wesley v. Collins, 791 FJd 1255,1261 (6th Cir. 1986) (considering the
Fourteenth Amendment as a factor in the totality of the circumstances test).

154. See discussion supra Part 11.B.

155. See supra note 68 and accompanying text.

156. Citizen's Guide,Supra note 26, at 107 (noting that literacy tests in Alaska

“lingered under a cloud of suspicion™).
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rejected claims against state felon disenfranchisement laws brought
under section 2 of the Voting Rights Act of 1965, the Ninth Circuit
has expressly held that such challenges can proceed. One such
claim, in the State of Washington, was ultimately unsuccessful.
Nevertheless, a case brought in Alaska, on different facts and
before a different court, may well invalidate the state’s practice of
disenfranchising felons on the basis of its racially disproportionate
impact.



mm Permanent disenfranchisementfor allfelony offenders, unless government approves
individual rights restoration

Florida
Kentucky
Virginia

Permanent disenfranchisementfor at least somefelony offenders, unless government
approves individual rights restoration

Alabama: People with certain felony convictions involving moral turpitude can apply to have
their voting rights restored upon completion of sentence and payment of fines and fees; people
convicted of some specific crimes are permanently barred from voting.

Arizona: People convicted of one felony can have their voting rights restored upon completion
of sentence, including all prison, parole, and probation terms and payment of legal financial
obligations. People convicted of two or more felonies are permanently barred from voting unless
pardoned or restored by ajudge.

Delaware: Felony offenders can have their voting rights restored five years after completion of
sentence and payment of fines and fees. People who are convicted of certain disqualifying
felonies are permanently disenfranchised.

Maryland: Voting rights are restored post-sentencelafter a first conviction for an “infamous
crime.” A three-year waiting period is imposed post-sentence for individuals with subsequent
convictions. People who are convicted of a second or subsequent violent crime are permanently
disenfranchised.

Mississippi: People who are convicted of one of ten disqualifying offenses are permanently
disenfranchised. Others never lose the right to vote.

Nevada: The right to vote is automatically restored to first-time offenders of non-violent crimes
upon completion of sentence. Repeat offenders and those convicted of violent crimes cannot
vote unless pardoned or granted a restoration of civil rights from the court in which they were
convicted.

Tennessee: People convicted of felonies after 1981 can have their voting rights restored if they
have completed their full sentences, paid all restitution, and are current with child support
payments. People convicted of some categories of crimes cannot regain the right to vote unless
pardoned.

Wyoming: First-time nonviolent felony offenders can have their rights restored five years after
completion of sentence. Repeat offenders and those convicted of violent crimes are permanently
barred from voting, unless pardoned or restored to rights by the Governor.

1In Maryland, post-sentence means the individual “has completed the court-ordered sentence imposed for the
conviction, including probation, parole, community service, restitutions, and fines.” Md. Code Ann., Elec. Law § 3-

102(bX1)(ii).



Voting rights restored automatically after completion o fsentence, including prison, parole and
probation

Alaska
Arkansas2
Georgia

Idaho

lowa

Kansas
Louisiana
Minnesota
Missouri
Nebraska3
New Jersey
New Mexico
North Carolina
Oklahoma
South Carolina
Texas
Washington*
West Virginia
Wisconsin

I oting rights restored automatically after releasefrom prison and dischargefrom parole
(probationers may vote)

California
Colorado
Connecticut
New York
South Dakota

2 Under Arkansas law, failure to satisfy legal financial obligations associated with convictions may result in post-
sentence loss ofvoting rights.

1 In Nebraska, voting rights are restored two years after the completion of sentence.

4 Under Washington law, failure to satisfy legal financial obligations associated with convictions may result in post-
sentence loss ofvoting rights.



[*P Voting rights restored automatically after releasefrom prison

District of Columbia
Hawaii

Ilinois

Indiana
Massachusetts
Michigan
Montana

New Hampshire
North Dakota
Ohio

Oregon
Pennsylvania
Rhode Island
Utah

| j No disenfranchisementforfelony convictions



SARAH PAUN
GOVERNOR

P.O. Box 112000

DEPARTMENT OF CORRECTIONS Juneau, AK 99811-2000
Office of the Commissioner PH&QF&?%? ng_ss-gggz

March 1, 2007

Honorable Hollis French
State Capitol

Juneau, Alaska 99801-1182

Dear Senator French:

The following information is provided in response to your question regarding probationer and
parolees whose last conviction was a felony crime of moral turpitude:

Office Felony Felony Felony A Felony B Felony C Total
Unclass

Anchorage Probation 1 49 106 321 616 1093
Barrow Probation 0 0 0 3 20 23
Bethel Probation 0 2 3 42 95 142
Dillingham Probation 0 0 0 r 9 30 39
Fairbanks Probation 0 5 13 59 181 258
Interstate Compact 9 24 30 66 128 257
Juneau Probation 0 3 11 33 68 115
Kenai Probation 0 6 10 48 139 203
Ketchikan Probation 0 2 1 31 51 85
Kodiak Probation 0 1 1 17 32 51
Kotzebue Probation 0 1 2 3 46 52
Nome Probation 0 0 1 3 28 32
Palmer Probation 0 8 21 75 180 284
Sitka Probation 0 0 1 18 26 45
Total 10 101 200 728 1640 2670
Sincerely,

Dwayne Peeples'Deputy Commissioner

CC: Budget and Finance Files
Legislative Finance
Office of Management and Budget



Sec. 15.60.010. Definitions.
In this title, unless the context otherwise requires,

(1) "absentee voting official” means a person appointed to serve as an absentee voting official in
accordance with AS 15.20.045 :

(2) "ballot" means any document provided by the director on which votes may be cast for
candidates, propositions, or questions;

(3) "director" means the director of elections who is the chief elections officer of the state appointed
in accordance with AS 15.10.105(a);

(4) "division" means the division of elections created under AS 15.10.105;
(5) "election board" means the board appointed in accordance with AS 15.10.120;

(6) "election official” means election board members, members of counting or review boards,
employees of the division of elections, and absentee voting officials;

(7) "electronically generated ballot" means any ballot other than a paper ballot that is physically
marked by the voter using a writing instrument or a mechanical device;

(8) "federal election™ means a general, special, or primary election held solely or in part for the
purpose of selecting, nominating or electing a candidate for the office of President, Vice-President,
presidential elector, United States senator, or United States representative;

(9) "»felony««~involving* Amoral* ~turpitude*" includes those crimes that are immoral or wrong
in themselves such as murder, manslaughter, assault, sexual assault, sexual abuse of a minor, unlawful
exploitation of a minor, robbery, extortion, coercion, kidnapping, incest, arson, burglary, theft, forgery,
criminal possession of a forgery device, offering a false instrument for recording, scheme to defraud,
falsifying business records, commercial bribe receiving, commercial bribery, bribery, receiving a bribe,
peijury, penury by inconsistent statements, endangering the welfare of a minor, escape, promoting
contraband, interference with official proceedings, receiving a bribe by a witness or ajuror, jury
tampering, misconduct by ajuror, tampering with physical evidence, hindering prosecution, terroristic
threatening, riot, criminal possession of explosives, unlawful furnishing of explosives, promoting
prostitution, criminal mischief, misconduct ~involving* a controlled substance or an imitation
controlled substance, permitting an escape, promoting gambling, possession of gambling records,
distribution of child pornography, and possession of child pornography;

(10) "general election™ means the election held on the Tuesday after the first Monday in November
of even-numbered years;

(11) "hand-counted ballot” means a ballot designated to be counted by hand in precincts where
precinct tabulators are not available;

(12) "house district” means one of the districts described in art. VI, sec. 1, Constitution of the State

http://www.legis.state.ak.us/cgi-bin/folioisa.dll/stattx06/querysfelony-finvolving-fmoral-ft...  2/27/2007
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FELONY DISENFRANCHISEMENT LAWS IN THE UNITED STATES

Overview

Since the founding of the country, most states in the U.S. have enacted laws disenfranchising convicted
felons and ex-felons. In the last 30 years, due to the dramatic expansion of the criminal justice system,
these laws have significantly affected the political voice of many American communities. The
momentum toward reform of these policies has been based on a reconsideration of their wisdom in
meeting legitimate correctional objectives and the interests of full democratic participation.

State Disenfranchisement Laws

e 48 states and the District of Columbia prohibit inmates from voting while incarcerated for a felony
offense.

¢ Only two states - Maine and Vermont - permit inmates to vote.

« 35 states prohibit felons from voting while they are on parole and 30 of these states exclude felony
probationers as well.

e Three states deny the right to vote to all ex-offenders who have completed their sentences. Nine
others disenfranchise certain categories of ex-offenders and/or permit application for restoration of
rights for specified offenses after a waiting period (e.g., five years in Delaware and Wyoming, three
years in Maryland, and two years in Nebraska).

e Each state has developed its own process of restoring voting rights to ex-offenders but most of these
restoration processes are so cumbersome that few ex-offenders are able to take advantage of them.

Impact of Felony Disenfranchisement

¢ An estimated 5.3 million Americans, or one in forty-one adults, have currently or permanently lost
their voting rights as a result of a felony conviction.

. 1.4 million African American men, or 13% of black men, are disenfranchised, a rate seven times the
national average.

 An estimated 676,730 women are currently ineligible to vote as a result of a felony conviction.

« More than 2 million1 white Americans (Hispanic and non-Hispanic)2 are disenfranchised.

« Infive states that deny the vote to ex-offenders, one in four black men is permanently
disenfranchised.

e« Given current rates of incarceration, three in ten of the next generation of black men can expect to be
disenfranchised at some point in their lifetime. In states that disenfranchise ex-offenders, as many as
40% of black men may permanently lese their right to vote.

e 2.1 million disenfranchised persons are ex-offenders who have completed their sentences. The state of
Florida had an estimated 960,000 ex-felons who were unable to vote in the 2004 presidential election.

1Thil estimate is based on the proportion of whites convicted of felony offenses for the period 1988-1996.
1Bureau of Justice Statistics' reports on felony sentences in state courts do not provide separate conviction data for Hispanics.
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Policy Change*

Alabama: In 2003, Governor Riley signed into law a bill that permits most felons to apply for a
certificate of eligibility to register to vote after completing their sentence.
Connecticut: In 2001, Governor Rowland signed into law a bill that extends voting rights to felons
on probation. The law is expected to make 36,000 persons eligible to vote.
Delaware: In 2000, the General Assembly passed a constitutional amendment restoring voting rights
to some ex-felons five years after the completion of their sentence.
lowa: Governor Vilsack issued an executive order in 2005 automatically restoring the voting rights of
all ex-felons, a process that will continue on a monthly basis upon the completion of sentence.
Kansas: In 2002, the legislature added probationers to the category of excluded felons.
Kentucky: In 2001, the legislature passed a bill that requires that the Department of Corrections
inform and aid eligible offenders in completing the restoration process to regain their civil rights.
Maryland: In 2002, the legislature repealed its lifetime ban on two-time ex-felons (with the
exception of felons with two violent convictions) and imposed a three-year waiting period after
completion of sentence before rights can be restored.
M assachusetts: In 2000, the Massachusetts electorate voted in favor of a constitutional amendment,
which strips persons incarcerated for a felony offense of their right to vote.
Nebraska: In 2005, the Legislature repealed the lifetime ban on all felons and replaced it with a two-
year post-sentence ban.
Nevada: In 2003, the state approved a provision to automatically restore voting rights for first-time
nonviolent felons immediately after completion of sentence.
New Mexico: In 2001, the Legislature adopted a bill repealing the state's lifetime ban on ex-felon
voting. In 2005, a bill was passed that requires the Department of Corrections to provide notification
of completion of sentence to the Secretary of State's office.
Pennsylvania: A Commonwealth Court restored the right to vote to thousands of ex-felons who, as a
result, were entitled to vote in the 2000 presidential election.
Rhode Island: In 2006, Rhode Island voters approved a referendum to amend the state constitution
and restore voting rights to persons currently serving a sentence of probation or parole.
Tennessee: In 2006, the Tennessee legislature amended the country’s most complex restoration
system by greatly simplifying the procedure. All persons convicted of a felony (except electoral or
serious violent offenses) are now eligible to have their right to vote restored upon completion of
sentence and may apply for a “certificate of restoration’1 from the Board of Probation and Parole. All
applicants must also satisfy any court-ordered restitution or child support obligations.
Texas: In 1997, the Texas Legislature passed a bill, signed by Governor George W. Bush, eliminating
the two-year waiting period after completion of sentence before individuals can regain their right to
vote.
Utah: In 1998, Utah voters approved an amendment prohibiting persons incarcerated for a felony
conviction from voting.
Virginia: The Virginia legislature passed a law in 2000 enabling certain ex-felons to apply to the
circuit court for the restoration of their voting rights five years after the completion of their sentence;
those convicted of felony drug offenses must wait seven years after completion. The circuit court's
decisions are subject to the Governor's approval.
Wyoming: In 2003, Governor Freudenthal signed a bill to allow people convicted of a non-violent
first-time felony to apply for restoration of voting rights five years after completion ofsentence.

Sources: Jimie Fellner and Marc Mauer, Losing the Vote: The Impact o f Felony Disenfranchisement Laws in the United Stoles, Human Rights
Watch, The Sentencing Project, October 1998; Patricia Allard and Marc Mauer, Regaining the Vote: An Assessment o fActivity Relating to Felon
Disenfranchisement Laws, The Sentencing Project, January 2000, updates by The Sentencing Project, and JefT Manza and Christopher Uggen,
Locked Out: Felony Disenfranchisement and American Democracy. 2006
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Disenfranchisement Categories Under State Law

| sail IM-.DcA™E ;0. WK 1 i."fi rn.recrui

1 1 Ai. | I

Alabama X X X X (certain offenses)

Alaska X X X

Arizona X X X X (@nd felony)

Arkansas* X X X

California X X

Colorado X X

Connecticut X X

Delaware X X X X (& years)

District of Columbia X

Florida X X X

Seorgia X X X

Hawai i X

Idaho X X X

I1l1linois X

Indiana X

lowa X X X

Kansas X X X

Kentucky X X X

Louisiana X X X

Maine

Maryland X X X X (@nd felony,

3 years)

Massachusetts X

Michigan X

Minnesota X X X

Mississippi X X X X (certain offenses)

Missouri X X X

Montana X

Nebraska X X X X (2 years)

Nevada X X X X (except First-time
nonviolent)

New Hampshire X

New Jersey X X X

New Mexico X X X

New York X X

North Carolina X X X

North Dakota X

Dhio X

Dklahoma X X X

Dregon X

Pennsylvania X

Rhode Island X

South Carolina X X X

South Dakota X X

Tennessee X X X X (certain offenses)

Texas X X X

Utah X

Vermont

Virginia X X X

Washington* X X X

West Virginia X X X

Wisconsin X X X

Wyoming X X X X (& years)

U.S. Total 49 30 35 9

Failuie to satisfy obligations associated with convictions may result in post -sentence loss of voting rights.
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On
SB 7

AN ACT RELATING TO THE VOTING RIGHTS OF INDIVIDUALS WITH FELONY
CONVICTIONS

Before the

STATE AFFAIRS COMMITTEE
INTHE TWENTY-FIFTH LEGISLATURE - FIRST SESSION
STATE OF ALASKA

February 22, 2007

Good afternoon Madam Chairman and members of the Committee. Thank you
very much for the opportunity to testify today on SB 7, a measure addressing the voting
rights of persons with felony convictions in Alaska. | urge your support for this
important legislation.

My name is Daniel Levitas and | am a consultant to the American Civil Liberties
Union on the issue of felon enfranchisement and am based in Atlanta, Georgia. Founded
in 1920, the ACLU is a nonprofit, nonpartisan organization with more than 500,000
members nationwide dedicated to preserving and protecting civil liberties and civil rights.

Currently there are an estimated 5.3 million Americans who are disfranchised as a
result of a prior criminal conviction, including approximately 11,132 persons in Alaska,
which represents 2.42% of the state’s voting age population.1 It is especially important to
note that the majority of Alaska’s disfranchised population is not in prison or jail, but
actually living in the community. In fact, slightly more than halfthe 11,132
disfranchised persons in Alaska, or 6,010 people, are on felony probation (5,083 and
46%) or parole (927 and 8%).

1Alaska’s voting age population was 459,529 people as of December 31, 2004 - the date
for which we have the most recent comprehensive data on disfranchised persons.



Currently Alaska is one of 19 states where the right to vote is automatically
restored upon completion of sentence, including the term of incarceration, probation and

parole.

However, there are a growing number of states - 20 to be exact - whose
disfranchisement policies are less harsh than Alaska’s and whose policies are likely
to promote more effective reintegration of ex-offenders. | hope that you and your
colleagues in the Alaska legislature will give strong consideration to embracing this
trend with the adoption of SB 7.

For example, in 13 states and the District of Columbia (including Oregon,
Montana, Utah and Indiana), individuals with felony convictions can vote automatically
upon release from prison.2 In five other states voting rights are restored automatically
after release from prison and discharge from parole, but probationers may vote.3 And in
two states - Maine and Vermont - there are no felon disfranchising provisions.

In taking up SB 7, Alaska policymakers are hardly alone in considering less
restrictive disfranchising provisions. Over the past ten years there has been a broad
national trend of adopting less restrictive measures v ith 16 states implementing positive
reforms to their felon disfranchisement policies. And legislators in Colorado and
Washington State are currently debating measures nearly identical to SB 7, which would
fully enfranchise all ex-offenders upon release from incarceration. And just last fall,
Rhode Island voters approved a statewide ballot initiative that restored voting rights to
approximately 15,000 ex-felons on parole and probation in that state.

This trend is also one that enjoys support across the political spectrum. While
testifying last summer in favor of renewing the expiring provisions of the VVoting Rights
Act, former Cabinet Secretary Jack Kemp declared his support for felon enfranchisement.
And Florida’s new Governor, Charlie Crist, who said during his campaign that he favored
instituting automatic restoration of voting rights, was recently scheduled to meet
personally with Kemp to discuss how to move forward on this issue. In Virginia, one of
only three states that still permanently disfranchise felony offenders, the Republican
controlled state senate voted overwhelmingly early this month in favor of a constitutional
amendment that would allow the General Assembly to restore voting rights to formerly
incarcerated individuals who committed nonviolent crimes.

In Alaska, as is the case elsewhere in the United States, the vast majority of
inmates are going to return to their communities. It is therefore in our collective interest
for ex-offenders to function as responsible taxpaveis and citizens, recognizing the full
range of their responsibilities to society. Passage of SB 7 would help facilitate this goal
by enabling more people with prior felony convictions to vote and thereby giving them a
higher stake in their Alaska communities. After all, probationers and parolees are law-

2The 13 states are: HI, IL, IN, MA, MI, MT, NH, ND, OH, OR, PA, RI, UT.

3The five states are: CA, CO, CT, NY, and SD.
2



abiding citizens who are living in the community, working or seeking work, raising their
families and paying taxes.

Restricting voting rights does not prevent crime or provide compensation to
victims. Instead, disfranchising people following their release from incarceration
accomplishes exactly the opposite of what we should be doing to promote re-entry. In
this way, prolonged disfranchisement of citizens with criminal convictions after their
release from incarceration is actually harmful to the prospects for sustainable
reintegration of ex-offenders into society. In fact, extending the right to vote to ex-
offenders who are released from incarceration is also likely to reduce the chances that
offenders will re-offend as recent research finds a link between voting participation and
re-offense: people who voted after release from supervision were half as likely to be re-
arrested as those who did not vote.4 Similar effects were found among people with a prior
arrest; 27% of non-voters were re-arrested, compared to 12% of people who had voted. 5

In contrast, maintaining Alaska’s current policy of disfranchising offenders who
are deemed safe enough to be living and working in local communities on probation or
parole can only discourage these offenders from becoming productive members of
society, enhance their likelihood of re-arrest, and weaken democratic institutions by
decreasing participation in the voting process.

Overall, criminal disenfranchisement also has a disproportionate impact on
minority communities. While disfranchisement policies prevent 2.5% of the total
population from voting nationwide, they prevent 13% of the total population of African
American men from casting a ballot.6 In Alaska, while the majority of individuals with
felony convictions are Caucasian, felony disfranchisement still has a very significant
racially disproportionate effect. For example, 1,469 of the 11,132 Alaskans who are
disfranchised as a result of a felony conviction are African American, which represents
7.6% of the overall black voting age population in the state. This compares with the
aforementioned disfranchisement rate ofjust 2.4% for all voters (including minorities).
Put another way, African Americans are disfranchised at a rate nearly four times that of
whites in Alaska as a result of current disfranchisement policy.

4Uggen, Christopher & Jeff Manza (2004) “Voting and Subsequent Crime and AiTest:
Evidence from a Community Sample,” Columbia Human Rights Law Review, Vol. 36,
No. 1, p. 193-215.

5 Ibid.

6See: Jeff Uggen and Christopher Manza, “Locked Out: Felon Disenfranchisement and
American Democracy,” (Oxford University Press, USA, 2006), Table A3-3, p. 249 and
Table A3-4, p. 252. See, also: “Losing the Vote. The Impact of Felony
Disenfranchisement Laws in the United States,” The Sentencing Project and Human
Rights Watch, October 1998. Found at:
http://www.sentencineproiect.ore/tmp/File/FVRyfd losinethevote.pdf.
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Alaska Natives are similarly impacted. According to state Department of
Corrections statistics, in 2000, Alaska Natives constituted 31%7 of the total disfranchised
population, though they comprised only 15.6% of the total population.8 And of the
5,046 persons on probation and parole as of December 2003, approximately 55% (or
2,774 persons) were white, while 28% were Alaska Natives, and approximately 9% were
African American, which is more than double the state’s 3.7% black population.9 The
remaining 6% of parolees and probationers were divided roughly equally between
Latinos and Asian Americans/Pacific Islanders.

Voting is a fundamental right and a civic duty. As the U.S. Supreme Court stated
in its landmark 1964 decision, Reynolds v. Sims, “The right to votefreelyfor the
candidate ofone's choice is ofthe essence ofa democratic society, and any restrictions
on that right strike at the heart o frepresentative government, " 10

Thank you very much

END

7Alaska Department of Corrections. “2003 Offender Profile” (2003). p. 11, 66.

Accessed: January 22, 2007
<http://lwww.correct.state.ak.us/corrections/admin/docs/Drofile2003.pdf>

8US Census Bureau. “Profile of General Demographic Characteristics: Alaska.” (April 1,

2000). Accessed: January 22,2007
< http://factfinder.census.gov/servlet/OTTable? bm=v&-eeo id=04000US02&-

or name=DEC 2000 SF1 U DPI&-ds name=DEC 2000 SF1 U&- lane=en&-
sse=on >

9http://lwww.correct.state.ak.us/coiTections/admin/docs/profile2003 .pdf

10Reynolds v. Sims, 377 U.S. 533 (1964).
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To: Senate State Affairs Committee
From: Michael W. Macleod-Ball, Executive Director
Date: February 22, 2007

RE: SB 7 - An Act relating to the voting rights offelons
Madame Chair, Members of the Committee:

I am Michael Macleod-Ball and | am the Executive Director of the ACLU of Alaska. You should
already have a copy of a letter of support I wrote to Senator Davis in regard to this bill. 1 speak to
you today in strong support of SB 7.

Since at least the mid-1980’s, the ACLU has formally supported the right of any person convicted
of any offense to vote, retaining residency - for voting purposes - at the place of residence at time
of confinement. The ACLU believes that prisoners should be able to express their beliefs freely -
except when the state can demonstrate a compelling interest in limiting such expression. In our
view, no compelling state interest can justify barring a prisoner from expressing his or her beliefin
the form of casting a secret ballot in a popular election.

A sentence meted out to a prisoner should advance some valid penal interest. Four such interests
have generally been elucidated: deterrence, retribution, incapacitation, and rehabilitation. In our
view, the most important of these goals is rehabilitation. What could be more important than
making sure a prisoner can rejoin society in a successful manner - and avoid stepping afoul of
society’s rules again? Reintegration into the community, if successful, means that the offender will
not re-offend and that society has no further need to pursue the other penal goals. There can be no
question that reintegration is advanced by establishing a comprehensive set of connections between
the offender and the community.

Yet, people with felony convictions who have served their time in prison and reenter the
community on parole, or are serving terms of probation in the community, face overwhelming odds
against successful reintegration. Housing, educational loans, and many other benefits provided to
others in society are denied to felony offenders. There are so many challenges a released offender
faces, and yet we continue to expect him or her to stand up and fly right in the face of these
challenges. Ifthat’s our demand, we ought to act by the same standard and give the released
offender the opportunity to exercise his or her full rights as a functioning member of society.

| would refer you to a brief filed in NAACP v. Harvev. a challenge to New Jersey’s
disenfranchisement of parolees and probationers. Some of the nation’s foremost social scientists
and criminologists contend that there is no rational purpose in denying the vote to parolees and
probationers; denying suffrage to them in fact contradicts the purpose of rehabilitating offenders.
Voting is a positive and re-integrative experience that connects the offender to his or her



community, and disenfranchisement laws frustrate offenders’ in their attempts to reenter society
fully and successfully. Disenfranchisement hinders the rehabilitative purposes of parole and
probation by denying to parolees and probationers the rights and responsibilities of citizenship and
participation in community life necessary to rehabilitation, preventing the very rehabilitation and
restoration that these programs seek to achieve. Probationers and those on parole find themselves
in their communities, ready for their second chance, many working to support themselves and/or
their families and paying taxes. Yet, at election time when they might go to the polls with family
and community members, to attempt to influence the conditions that impact their families and
communities, they find themselves humiliated by their disenfranchisement. This simply
perpetuates an offender’s alienation from the community, frustrates attempts to reenter society
successfully and reintegrate, and may lead to recidivism.

As noted in my letter of support, a recent study in Minneapolis has ir fact found a strong
correlation between voting and recidivism - voters being about half as likely to be re-arrested as
non-voters. ("Voting and Subsequent Crime and Auest: Evidence from a Community Sample."
Christopher Uggen and Jeff Manza, 2004.) This study is nothing more than common sense:
enocuraging former offenders to vote fosters rehabilitation and successful community reentry.
Restoring the vote tells the offender that awareness of political issues in the community and
participation in voting are positive pro-social endeavors. This message has both the psychological
and sociological effect of wea\ ing the offender back into the community - the very goal of
rehabilitation. And since the purposes of probation and parole are rehabilitative rather than
punitive, this bill makes particular sense - as it focuses strictly on returning the right to vote to
those released from incarceration.

And consider examining this issue from another angle - by evaluating the core circumstances of a
prisoner released on parole or probation. Each such prisoner is no longer incarcerated due to some
evaluative process that has resulted in a determination that the individual and society is better
served by reintegrating the individual into Alaskan society. The parolee typically has been
approved for release by a parole board that considers the former prisoner’s behavior injail, among
other factors. The probationer has successfully concluded an imprisonment term and is in an
extended term that a court has determined to be more appropriately served in the community.
Shouldn’t these individuals be treated more like active members of society - with the concomitant
basic citizenship right to vote - than like those of their still-incarcerated former colleagues?

The ACLU is troubled by the disturbing statistics that tend to show very significant discriminatory
impact on minorities - blacks and Alaska Natives, especially. According to a 2006 publication, an
estimated 11,132 people with felony convictions are barred from voting in Alaska. See Uggen,
Christopher et al., Locked Out: Felon Disfranchisement and American Democracy, Oxford
University Press (2006), at Table A3.3. The Department of Corrections’ 2003 Offender Profile
shows that 46% of disfranchised people are in prison, another 46% are on probation, and the
remaining 8% are on parole. That same report shows that Alaska Natives are significantly
overrepresented in affected population. While Alaska Natives comprised 31% of the total
disfranchised population, the 200 U. S. Census shows they comprised only 15.6% of the
population. Moreover, Alaska Natives are less likely to gain the benefits of parole or probation,
comprising 37% of the prison population, but only 27% of the probation/parole population. These
statistics put Alaska at odds with a number of international treaties to which the United States is a



signatory - conditions thet suggest Alaska is in violation of international standards ofbasic human
rights.

As troubling as those statistics are, however, we’d rather focus on the benefits of this bill rather
than the problems with the current law. This legislation will remove an impediment to successful
reintegration of offenders into society. Alaska will join a movement of states who are recognizing
that there is no practical reason for these arbitrary restrictions on voting rights. The best solution
would be to narrow even more dramatically the number of felons who are barred from voting. But
short of that kind of solution, the modifications proposed in SB 7 are a good first step.

The American Bar Association has taken a position that exactly matches the intent of this bill - to
extend the right to vote upon release from incarceration. The ABA focused on the public safety
benefits associated with successful prisoner reintegration into society. President Bush has spoken
favorably and optimistically of giving offenders a second chance - of helping them to overcome the
great obstacles they face upon release. In Reynolds v. Sims, the US Supreme Court has described
the “right to vote freely” as the “essence of a democratic society”, stating further that “any
restrictions on that right strike at the heart of a representative government”. SB 7 offers you the
opportunity to work for positive change in advancing the ideals of our nation. The ACLU of
Alaska strongly urges enactment of this bill.



Thomas Obermayar

From: Daniel Levitas [rlidvitas@aclu.org]
Sent:  Thursday, February 22, 2007 12:10 PM

To: Thomas Obermeyer; '‘Michael W. Macleod-BalC; 'Shelton, Hilary O."; ckaplan@naacpnet.org;
carolnkaplan@email .com

Subject: The latest news from Ha:"Crist: I'll restore felons' rights"

Crist: I'll restore felons' rights

STEVE BOUSQUET

Published February 22, 2007

TALLAHASSEE - Gov. Charlie Crist said Wednesday that he may issue an executive order single-
handedly restoring civil rights to felons who have completed their sentences.

The announcement from the Republican governor drew applause from nearly two dozen Democratic
lawmakers from the legislative black caucus, known formally as the Florida Conference of Black State
Legislators.

"My plan is to work with you to make sure we restore civil rights,” Crist said during a visit with the group.
"The important thing is that we get there. It's going to be better than where we are now, | can tell you
that."

Under a Florida law in effect since shortly after the end of the Civil War, most ex-felons who leave
prison must petition the state to regain the right to vote, serve on a jury, own a firearm or hold a
professional license. The backlog is so large that cases can take years to resolve.

During his campaign last year, Crist advocated automatic restoration of civil rights for felons who
complete the terms of their sentences, including probation and payment of restitution to victims.

He said Wednesday that he still may seek a policy change in the four-member Cabinet that he chairs,
or through a change in state law. One Cabinet member, Attorney General Bill McCollum, opposes
automatic restoration of civil rights for ex-felons.

The legislators were much more enthusiastic about an executive order - an indication of their lack of
confidence in a Republican-controlled Legislature that has never passed a bill to streamline the civil
rights restoration system.

During his campaign last year, Crist aggressively sought black support. At times he met people who
said they wanted to vote for him but couldn't because they had run afoul of the law and had lost their
right to vote.

For an hour, Crist listened as the lawmakers presented a wish list of projects and proposed changes to
health care, juvenile justice and education programs, including an end to grading schools based on

student scores on FCAT tests.
Crist said teacher salaries should be basjd on factors other than the test, but he did not advocate

dropping the FCAT.
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The governor got a hero's welcome from the group, which frequently was at odds with his predecessor,
Jeb Bush. The first black governor of the state of Florida,” said Rep. Teny Fields, D-Jacksonville.

The black caucus met occasionally with Bush during his eight years in office, but they battled constantly
over education, tax cuts, affirmative action and other issues.

Another change Wednesday is that Crist met lawmakers' on their turf in the Senate Office Building, not
in the governor's office. "People don't have to come to me," Crist said. "l think it's important to reach
out, and I'm going to keep doing it."

Sen. Tony Hill, D-Jacksonville, said a key difference is that Crist served in the Legislature. "l think he
feels comfortable being around us,"” Hill said.

Exit polls taken on Election Day in November estimated that Crist received nearly 20 percent of the

black vote in Florida, a high number for a Republican gubernatorial candidate in Florida.

END
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Alaska Native----

JUSTICE CENTER MEMORANDUM

3600 San Jeronimo Drive, Suite 264 « Anchorage, AK 99508 f 907.793.3570 www.anjc.nel
TO: Alaska Senate State Affairs Committee
FROM: Denise Morris

President/CEO
DATE: February 22, 2007

RE: CS SB 7 - An Act Relating to the Voting Rights of Felons

The purpose of this memorandum is to support the Committee Substitute for Senate Bill 7, An Act Relating to the
Voting Rights of Felons.

Passage of CS SB 7 will make Alaska part of the modem trend towards less restrictive legislation on felony
voting rights. Since 1997,16 states have lessened their restrictions on felony disenfranchisement.1 Attached is a
copy of a chart summarizing this national trend towards reform.

Alaska’s current restriction on felony voting is limited to “felonies involving moral turpitude.” However, this
definition, as defined by statute, includes almost all felonies.2 For example, felonies involving moral turpitude
include theft and misconduct involving a controlled substance.

Alaska’s restrictions on felony voting rights have a disproportionate impact on Alaska Natives. There are no
studies on the disproportionate impact of felony disenfranchisement laws on Alaska Natives. However, statistics
of Alaska’s prison population point to the disparate impact such restrictions have on Alaska Natives.

While Alaska Natives constitute approximately 16 percent of the State’s population, Alaska Natives account for
approximately 37 percent of the State’s prison population.3 In addition, it has been argued that “cultural factors
may make Alaska Natives more susceptible to felon disenfranchisement.”4 These statistics, along with any
aggravating cultural factors, are certain to produce a disproportionate impact on Alaska Natives.

In addition, the restoration of voting rights is an important element to an individual’s reintegration back into
his/her community. There is an indication that voting reduces recidivism, with one study finding that 27 percent
of nonvoters were rearrested, compared with 12 percent of voters.3

1Ryan S. King, A Decade of Reform: Felony Disenfranchisement Policy in the U.S., The Sentencing Project, October 2006, p. 1.
2 Christopher Murray, Felon Disenfranchisement in Alaska and tlie Voting Rights Act of 1965,23 Alaska Law Review 289, p. 293.

11d. at 289, fn 4.
41d. at 295, referencing Dave Stephenson, For Alaska Natives: Extermination by Incarceration?, Indian Country Today, June 26,2003.

5 King at 19, referencing C. Uggen and J. Manza, Voting ond Subsequent Crime and Arrest: Evidence from a Community Sample,
Columbia Human Rights Law Review, Vol. 36, No. 1,193-215,213.
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In conclusion, the Alaska Native Justice Center supports lessening the restrictions on felony disenfranchisement.
In particular, fewer restrictions on felony voting rights will bring Alaska into the modern national trend, lessen
the disparate impact of the current legislation on Alaska’s minority groups, particularly Alaska Natives, and

encourage the reintegration ofreleased felons back into our communities through their active participation in the
democratic process.



A DECADE OF REFORM: FELONY DISENFRANCHISEMENT POLICY IN THE U.3.

PAGE 3

A Decade of Felony Disenfranchisement Policy Reform, 1997-2006

ALABAMA

CONNECTICUT

CONNECTICUT

DELAWARE

FLORIDA

FLORIDA

HAWAII

IOWA

MARYLAND

NEBRASKA

NEVADA

NEVADA

NEW MEXICO

NEW MEXICO

RHODE ISLAND

TENNESSEE

TEXAS

UTAH

VRQINM

VIRGINIA

WYOMING

Ryan S. King, A Decade of Reform: Felony Disenfranchisement Policy in the United

2003

2001
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2000
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2006

2005

2002

2005

2001
2003

2001
2005

2006

2006

1997
2006

2000

2002
2003

IKk-v.

Streamlined restoration for most persons upon completion of
sentence

Restored voting rights to persons on felony probation
Repealed requirement to present proof of restoration In order
to register

Repealed lifetime disenfranchisement, replaced with five-
year waiting period for persons convicted of most offenses
Simplified clemency process

Adopted requirement for countyjail officials to assist with
rights restoration

Codified data sharing procedures regarding removal and
restoration process

Eliminated lifetime disenfranchisement law

Repealed lifetime disenfranchisement for persons convicted
of two non-violent offenses, replaced with three-year waiting
period

Repealed lifetime disenfranchisement, replaced with two-
year waiting period

Repealed five-year waiting period to restore rights

Restored voting rights to persons convicted of first-time non-
violent offense

Repealed lifetime disenfranchisement law

Codified data sharing procedures, certificate of completion
provided after sentence

Ballot Initiative for 2006 election to amend constitution to
restore voting rights to persons on parole and probation
Streamlined restoration process for most persons upon
completion of sentence

Repealed two-year waiting period to restore rights

Clarified state law pertaining to federal and out-of-state
convictions

Required notification of rights and restoration process by
Department of Corrections

Streamlined restoration process

Restored voting rights to persons convicted of first-time non-

violent offense

States, The Sentencing Project, October 2006.



Testimony for (S) State Affairs on SB 7- Voting Rights of Felons

The Division of Elections is not opposed to this legislation. It is the Division’s
oninion that this is a policy call for the Legislature to make. The only concern the
Division Director has, and it is a serious question that she has posed to the
Department of Corrections, is how Corrections intends to notify the Division when a
voter has been incarcerated for a felony of moral turpitude and when that individual
has been released from prison so that we know that they have had their voting rights
restored. It will take the Department of Corrections providing consistent, accurate
information to the Division of Elections so that we can accurately track these
individuals in our voter registration database. It is important to note that we maintain
the voter registration database for the entire state, including local governments who
use our information for their local elections.

Background information on the current process:

The Department of Corrections maintains a list of convicted felons that can be
accessed by the Division of Elections via the Internet. This list is to contain
convicted felons of moral turpitude, however, it often includes additional felonies
including, but not limited to DUIs, misconduct involving weapons and felons in
possession of a weapon. None of these are listed in AS 15.60.010 (9), and therefore,
the Division has to pick out the applicable felonies of moral turpitude from the list
provided by Corrections. Sometimes the file will simply state “"probation violation”,
which requires Division staff to go in and research through the court system whether
or not the individual was originally convicted of a felony of moral turpitude. It would
be very helpful if Corrections could indicate what the original conviction was so that
the Division did not have to research each of these individuals listed as "probation
violation."

A report is created weekly from the list of convicted felons to get the most current
information for the purpose of inactivating registration records. United States Federal
Courts also supplies the Division with information regarding felony convictions in
their courts. These are paper copies of the actual court judgment and processed the
same as state convictions but not through an electronic download report process.

Once the report is saved and printed from Corrections, a comparison of the
information on the report is made against the registration recoids in the Voter
Registration and Election Management System (VREMS) to determine if a record can
be inactivated. If a registration record is found, the registration record is inactivated
using the Felony Conviction code (FQ and the suspended date is the date of the
conviction that appears on the list.



The report will often times have charges for probation violations. A charge of
Probation Violation is a felony within itself, and therefore, a record in VREMS is
inactivated if the probation violation was on a felony involving moral turpitude.

The Division of Elections also receives Notifications of Restoration of Rights from
the Department of Corrections once a felon is unconditionally discharged from
custody or supervision. |f we received original notification from Corrections then the
record in VREMS will appear as an FC (felony conviction code). The record would
then be changed in VREMS to FD (felony discharge code) effective the date of
discharge. The record remains in inactive status in VREMS until the voter completes
all requirements to register.

If the Division of Elections receives a Notification of Restoration of Rights from
Corrections for a record in VREMS that is active, the Division of Elections did not
receive the original notification of the felony charge involving moral turpitude in the
Corrections list. The record would be inactivated to FC (felony conviction code) and
then changed to FD (felony discharge code) effective the date of discharge. The
record remains in inactive status in VREMS until the voter completes all requirements
to register.

There are also instances where the Division do?s not receive Notifications of
Restoration Rights from Corrections and therefore does not know that the felon was
unconditionally discharged until he/she goes to register. The Division then has to
contact Corrections before we can process the applicants voter registration. This
slows down the process and makes it difficult particularly as we bump up against
voter registration deadlines.

The committee substitute does make one important change, that being in Sec. 1 which
specifies that Corrections should funnel all notifications through the director.



Article 5 ~ Suffrage and Elections

Arndt- 3, Sections:

1. Qualified Voters
2. Disqualifications

i. Methods of Voting:
Election Contests

4. Noting Precincts; Registration

V General Elections

§ 1 Qualified Voters - Every citiren of
the | niied Slates who s at least
eighteen veais ot age. who meets reg-
J'it :ti n re'idencv requirements which
ini\ te prescribed by law, and who is
qualitied to vote under this article, may
vote in am state or local election. A
voter ‘'iiall have been, immediately
preceding the election, a thirty day
resident t the election district in wind;
lie »eek» t vote, except that tor purposes
ot v.tnig for President and N'ice
IV'idetit =4 the United States other
rc-idvik”. requirements mav be
pre'vnbed b\ I.m Additional \oting
qu.ihti ati >n- mav be prescribed by law
tr h nd oMie elections ot political sub-
el I'll r.s  2e\inenJi\i iAj6 iJ70 it 1

S 2. I™Mqualifications - No person may
vi te wh ha- been convicted of a felony

involving moral turpitude unless his
civil rights have been restored. No
person may vote who has been judicialh
determined to be of unsound mind
unless the disability has been removed.

§ 3. Methods of Voting; Election
Contests - Methods of wvoting,
including absentee voting, shall be
prescribed by law. Secrecy of voting shall
be preserved. The procedure tor
determining election contests, with riglu
of appeal to the courts, shall be

prescribed by law.

8 4. Voting Precincts; Registration -
The legislature may provide a system of
permanent rcgistration of voters, and
may establish voting precincts within

election districts.

§ 5. General Elections - General
elections shall be held on the second
Tuesday in October of every even-
numbered year, but the month and day
may be changed by law.

Editors iVntr Eirrcising m auiiu/ni) undi’r this
mnon, the legislature has [minded that the date -if
general elections is the Tuesday after the first Monday m

Votrmher in esery cien-numbered year See AS
15 15 020
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STATEMENT OF MR. HILARY O. SHELTON

DIRECTOR OF THE NAACP WASHINGTON BUREAU

ON SBY7,
AN ACT RELATING TO THE VOTING RIGHTS OF INDIVIDUALS
WITH FELONY CONVICTIONS

before the

ALASKA SENATE STATE OF AFFAIRS COMMITTEE

IN THE TWENTY-FIFTH LEGISLATURE - FIRST SESSION
February 22, 2007

My name is Hilary Shelton and | am the Director of the Washington
Bureau of the National Association for the Advancement of Colored
People (NAACP). The NAACP is our nation’s oldest, largest and best
known civil rights organization in the United States. We are proud to
have more than 2,200 membership units across the country, with 5
units at last count in the state of Alaskal The Washington Bureau is
responsible for the federal legislative and national policy advocacy for

the NAACP.

| would like to begin by thanking the Alaska Senate Committee on

State Affairs for inviting me to testify here today. The NAACP
strongly supports bills like SB7 that would allow ex-felons to register

and vote immediately upon leaving prison, even if they are on
probation or parole.

Our logic is simple: by allowing individuals to invest civic capitol in
their community through the electoral process, they are more likely to
feel a sense of ownership and become productive and constructive
members of their communities and society while being less likely to
return to the anti-social, destructive behavior that led to their previous

1 There are active NAACP branches in Juneau, Fairbanks and Anchorage as well as youth councils in
Anchorage and Fairbanks.
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incarceration. Voting allows people to feel that they have a voice in
and have made a commitment to their community, and it is a powerful
deterrent to recidivism. People are more likely to help build and
protect communities of which they feel a sense of ownership.

The NAACP is also concerned about the disparate impact
disenfranchisement laws have on racial and ethnic minorities across
the nation as well as in Alaska. Historically state disenfranchisement
laws have been, in some instances, targeted to exclude racial and
ethnic minorities, specifically African Americans. Although some of
the more egregious laws have been struck down by the US Supreme
Court2, many others remain in place and, as a result, racial and
ethnic minority Americans are disenfranchised at vastly disparate

rates.

Currently 48 states including Alaska place varying limits on the voting
rights of felons and ex-felony offenders. As a result of these laws,
nationally about 13% of African American men cannot vote, with as
many as 31% of African American men in two states - Florida and
Alabama - essentially permanently disenfranchised.

Alaska's current laws, which are harsher in their treatment of
offenders than at least 20 other states, continue to have a clear and
indisputable disparate impact on who can and cannot vote in the

state.

Although Alaska's largest minority group, Alaska Natives, comprise
more than 14% of the state's general population3, they account for
37% of its prison population4. Similar disparity exists in the cases of
other minorities, including African Americans, who account for over
10% of the prison population5while representing less than 3.5% of

the state's general population6.

It stands to reason that these disparities will persist once people are
released from prison, whether on probation or parole. Thus, as a

2 Hunter v. Underwood, 471 U.S. at 232-33
3 United States Census: 2003 American Community Survey Data Profile Highlights: Alaska
4 ALASKA DEPT. OF CORRECTIONS, 2003 OFFENDER PROFILE 11 (2004), available at

http://www .currect.state.ak.us/corTections/admin/docs/proflle2003.pdf

5 1d.
6 United States Census: 2003 American Community Survey Data Profile Highlights: Alaska
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result of Alaska’s disenfi jnchisement of ex-felony offenders who may
be out of jail on probation or parole, a disparate number of racial and
ethnic minorities are not allowed to vote.

At last count, more than 11,000 Alaskans are disenfranchised; the
majority of whom (54%) are not in prison or jail, but are in fact back in
their communities on either probation or parole. In other words, these
people have been deemed sufficiently rehabilitated so that they may
reenter our community, but they are being told that they cannot be

trusted enough to vote.

A convincing argument has been made that because of these racial
and ethnic disparities Alaska's disenfranchisement laws violate the
Voting Rights Act of 19657. While some might argue against this, it is
next to impossible, given the empirical evidence, that the state's
disenfranchisement laws go against the very prer.lise of the VRA,
which is that state’s shall make no laws that disparately infringe on
the voting rights of certain groups of people.

| would be remiss if | didn’t also point out that many states have
taken, or are also considering, steps to ease ex-felon
disenfranchisement laws. Within the past 10 years, 16 states have
implemented policy reforms that have reduced the restrictiveness of
these laws, and more than 600,000 people in seven states have
regained their voting rights8.

Furthermore, just last November the voters in Rhode Island passed a
ballot initiative allowing ex-prisoners to register and vote once they
were released from prison, even if they were on probation or parole.
Prior to the referendum’s passage, more than 15,500 residents of
Rhode Island could not vote due to a felony conviction. An
overwhelming 86 percent of those individuals were no longer in

prison.

Another reason for the NAACP's support of SB7 is that Alaska’s
current law can lead to confusion as well as an opening for abuse on

7 Christopher R. Murray, Cited: 23 Alaska L. Rev. 28, “Felon Disenfrachisement in Alaska and the Voting

Rights Act of 1965"
1 Ryan King, “A Decade of Reform: Felony disenfranchisement policy in the United States” October 2006



the part of unscrupulous, misdirected and / or insensitive election
officials.

Election officials have no way of knowing, by sight, if an individual is
on probation or parole. If the law says that an individual on probation
or parole cannot vote, it is up to the election official to determine who

falls into that category.

Experience has shown that in all too many cases, election officials
with less than pure motives or through ignorance may target only
people from particular racial or ethnic groups to ask if they have ever
been convicted of a felony. This is not only blatantly unfair, it can
also have a terribly demoralizing and potentially destabilizing effect
on voters and whole communities.

Thus, the NAACP strongly supports reenfranchising initiatives like
SB7 and hopes that you will act swiftly to address this crucial issue. |
would again like to thank the chair of this committee, Senator
McGuire, for holding this hearing as well as Senator Davis for her
efforts on this issue. | would welcome any questions you may have.
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STATEMENT OF MR. HILARY O. SHELTON

DIRECTOR OF THE NAACP WASHINGTON BUREAU

ON SB7,
AN ACT RELATING TO THE VOTING RIGHTS OF INDIVIDUALS
WITH FELONY CONVICTIONS

before the

ALASKA SENATE STATE OF AFFAIRS COMMITTEE

IN THE TWENTY-FIFTH LEGISLATURE - FIRST SESSION
February 22, 2007

My name is Hilary Shelton and | am the Director of the Washington
Bureau of the National Association for the Advancement of Colored
People (NAACP). The NAACP is our nation’s oldest, largest and best
known civil rights organization in the United States. We are proud to
have more than 2,200 membership units across the country, with 5
units at last count in the state of Alaskal The Washington Bureau is
responsible for the federal legislative and national policy advocacy for

the NAACP.

| would like to begin by thanking the Alaska Senate Committee on
State Affairs for inviting me to testify here today. The NAACP
strongly supports bills like SB7 that would allow ex-felons to register
and vote immediately upon leaving prison, even if they are on

probation or parole.

Our logic is simple: by allowing individuals to invest civic capitol in
their community through the electoral process, they are more likely to
feel a sense of ownership and become productive and constructive
members of their communities and society while being less likely to
return to the anti-social, destructive behavior that led to their previous

1 There are active NAACP branches in Juneau, Fairbanks and Anchorage as well as youth councils in
Anchorage and Fairbanks.
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incarceration. Voting allows people to feel that they have a voice in
and have made a commitment to their community, and it is a powerful
deterrent to recidivism. People are more likely to help build and
protect communities of which they feel a sense of ownership.

The NAACP is also concerned about the disparate impact
disenfranchisement laws have on racial and ethnic minorities across
the nation as well as in Alaska. Historically state disenfranchisement
laws have been, in some instances, targeted to exclude racial and
ethnic minorities, specifically African Americans. Although some of
the more egregious laws have been struck down by the US Supreme
Court2, many others remain in pi. 3 and, as a result, racial and
ethnic minority Americans are disenfranchised at vastly disparate

rates.

Currently 48 states including Alaska place varying limits on the voting
rights of felons and ex-felony offenders. As a result of these laws,
nationally about 10% of African American men cannot vote, with as
many as 31% of African American men in two states - Florida and
Alabama - essentially permanently disenfranchised.

Alaska's current laws, which are harsher in their treatment of
offenders than at least 20 other states, continue to have a clear and
indisputable disparate impact on who can and cannot vote in the

State.

Although Alaska's largest minority group, Alaska Natives, comprise
more than 14% of the state's general population3, they account for
37% of its prison population4. Similar disparity exists in the cases of
other minorities, including African Americans, who account for over
10% of the prison population5while representing less than 3.5% of

the state's general population6.

It stands to reason that these disparities will persist once people are
released from prison, whether on probation or parole. Thus, as a

1Hunter v. Underwood, 471 U.S. at 232-3'

1 United States Census: 2003 American Community Survey Data Profile Highlights: Alaska

4 ALASKA DEPT. OF CORRECTIONS, 2003 OFFENDER PROFILE 11 (2004), available at
http://lwww.correct.state.ak.us/corrections/admin/docs/profile2003.pdf

5 1d.
6 United States Census: 2003 American Community Survey Data Profile Highlights: Alaska
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result of Alaska's disenfranchisement of ex-felony offenders who may
be out ofjail on probation or parole, a disparate number of racial and
ethnic minorities are not allowed to vote.

At last count, more than 11,000 Alaskans are disenfranchised; the
majority of whom (54%) are not in prison or jail, but are in fact back in
their communities on either probation or parole. In other words, these
people have been deemed sufficiently rehabilitated so that they may
reenter our community, but they are being told that they cannot be

trusted enough to vote.

A convincing argument has been made that because of these racial
and ethnic disparities Alaska's disenfranchisement laws violate the
Voting Rights Act of 19657. While some might argue against this, it is
next to impossible, given the empirical evidence, that the state’s
disenfranchisement laws go against the very premise of the VRA,
which is that state's shall make no laws that disparately infringe on
the voting rights of certain groups of people.

| would be remiss if | didn't also point out that many states have
taken, or are also considering, steps to ease ex-felon
disenfranchisement laws. Within the past 10 years, 16 states have
implemented policy reforms that have reduced the restrictiveness of
these laws, and more than 600,000 people in seven states have
regained their voting rights8.

Furthermore, just last November the voters in Rhode Island passed a
ballot initiative allowing ex-prisoners to register and vote once they
were released from prison, even if they were on probation or parole.
Prior to the referendum’s passage, more than 15,500 residents of
Rhode Island could not vote due to a felony conviction. An
overwhelming 86 percent of those individuals were no longer in

prison.

Another reason for the NAACP’s support of SB7 is that Alaska’s
current law can lead to confusion as well as an opening for abuse on

7
Christopher R. Murray, Cited: 23 Alaska L. Rev. 28, “Felon Disenfrachisement in Alaska and the Voting

Rights Act of 1965*
' Ryan King, “A Decade of Reform: Felony disenfranchisement policy in the United States” October 2006



the part of unscrupulous, misdirected and / or insensitive election
officials.

Election officials have no way of knowing, by sight, if an individual is
on probation or parole. If the law says that an individual on probation
or parole cannot vote, it is up to the election official to determine who

falls into that category.

Experience has shown that in all too many cases, election officials
with less than pure motives or through ignorance may target only
people from particular racial or ethnic groups to ask if they have ever
been convicted of a felony. This is not only blatantly unfair, it can
also have a terribly demoralizing and potentially destabilizing effect
on voters and whole communities.

Thus, the NAACP strongly supports reenfranchising initiatives like
SB7 and hopes that you will act swiftly to address this crucial issue. |
would again like to thank the chair of this committee, Senator
McGuire, for holding this hearing as well as Senator Davis for her
efforts on this issue. | would welcome any questions you may hav*?.
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My name is Hilary Shelton and | am the Director of the Washington
Bureau of the National Association for the Advancement of Colored
People (NAACP). The NAACP is our nation’s oldest, largest and best
known civil rights organization in the United States. We are proud to
have more than 2,200 membership units across the country, with 5
units at last count in the state of Alaskal The Washington Bureau is
responsible for the federal legislative and national policy advocacy for

the NAACP.

I would like to begin by thanking the Alaska Senate Committee on
State Affairs for inviting me to testify here today. The NAACP
strongly supports bills like SB7 that would allow ex-felons to register
and vote immediately upon leaving prison, even if they are on

probation or parole.

Our logic is simple: by allowing individuals to invest civic capitol in
their community through the electoral process, they are more likely to
feel a sense of ownership and become productive and constructive
members of their communities and society while being less likely to
return to the anti-social, destructive behavior that led to their previous

1 There are active NAACP brand. ?in Juneau, Fairbanks and Anchorage as well as youth councils in
Anchorage and Fairbanks.
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incarceration. Voting allows people to feel that they have a voice in
and have made a commitment to their community, and it is a powerful
deterrent to recidivism. People are more likely to help build and
protect communities of which they feel a sense of ownership.

The NAACP is also concerned about the disparate impact
disenfranchisement laws have on racial and ethnic minorities across
the nation as well as in Alaska. Historically state disenfranchisement
laws have been, in some instances, targeted to exclude racial and
ethnic minorities, specifically African Americans. Although some of
the more egregious laws have been struck down by the US Supreme
Court2, many others remain in place and, as a result, racial and
ethnic minority Americans are disenfranchised at vastly disparate

rates.

Currently 48 states including Alaska place varying limits on the voting
rights of felons and ex-felony offenders. As a result of these laws,
nationally about 13% of African American men cannot vote, with as
many as 31% of African American men in two states - Florida and
Alabama - essentially permanently disenfranchised.

Alaska’s current laws, which are harsher in their treatment of
offenders than at least 20 other states, continue to have a clear and
indisputable disparate impact on who can and cannot vote in the

state.

Although Alaska's largest minority group, Alaska Natives, comprise
more than 14% of the state's general population3, they account for
37% of its prison population4. Similar disparity exists in the cases of
other minorities, including African Americans, who account for over
10% of the prison population5while representing less than 3.5% of

the state's general population6.

It stands to reason that these disparities will persist once people are
released from prison, whether on probation or parole. Thus, as a

2 Hunter v. Underwood, 471 U.S. at 232-33

3 United States Census: 2003 American Community Survey Data Profile Highlights: Alaska
4 ALASKA DEPT. OF CORRECTIONS, 2003 OFFENDER PROFILE 11 (2004), available at
http://www.corTect.state.ak.us/corrections/admin/docs/profile2003.pdf

5 1d.
6 United States Census: 2003 American Community Survey Data Profile Highlights: Alaska
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result of Alaska's disenfranchisement of ex-felony offenders who may
be out of jail on probation or parole, a disparate number of racial and
ethnic minorities are not allowed to vote.

At last count, more than 11,000 Alaskans are disenfranchised; the
majority of whom (54%) are not in prison or jail, but are in fact back in
their communities on either probation or parole. In other words, these
people have been deemed sufficiently rehabilitated so that they may
reenter our community, but they are being told that they cannot be
trusted enough to vote.

A convincing argument has been made that because of these racial
and ethnic disparities Alaska's disenfranchisement laws violate the
Voting Rights Act of 19657. While some might argue against this, itis
next to impossible, given the empirical evidence, that the state's
disenfranchisement laws go against the very premise of the VRA,
which is that state's shall make no laws that disparately infringe on

the voting rights of certain groups of people.

| would be remiss if | didn't also point out that many states have
taken, or are also considering, steps to ease ex-felon
disenfranchisement laws. Within the past 10 years, 16 states have
implemented policy reforms that have reduced the restrictiveness of
these laws, and more than 600,000 people in seven states have

regained their voting rights8.

Furthermore, just last November the voters in Rhode Island passed a
ballot initiative allowing ex-prisoners to register and vote once they
were released from prison, even if they were on probation or parole.
Prior to the referendum's passage, more than 15,500 residents of
Rhode Island could not vote due to a felony conviction. An
overwhelming 86 percent of those individuals were no longer in

prison.

Another reason for the NAACP’s support of SB7 is that Alaska’s
current law can lead to confujion as well as an opening for abuse on

7 Christopher R. Murray, Cited: 23 Alaska L. Rev. 28, “Felon Disenfrachisement in Alaska and the Voting

Rights Act of 1965"
1Ryan King, “A Decade of Reform: Felony disenfranchisement policy in the United States” October 2006



the part of unscrupulous, misdirected and / or insensitive election
officials.

Election officials have no way of knowing, by sight, if an individual is
on probation or parole. If the law says that an individual on probation
or parole cannot vote, it is up to the election official to determine who

falls into that category.

Experience has shown that in all too many cases, election officials
with less than pure motives or through ignorance may target only
people from particular racial or ethnic groups to ask if they have ever
been convicted of a felony. This is not only blatantly unfair, it can
also have a terribly demoralizing and potentially destabilizing effect
on voters and whole communities.

Thus, the NAACP strongly supports reenfranchising initiatives like
SB7 and hopes that you will act swiftly to address this crucial issue. |
would again like to thank the chair of this committee, Senator
McGuire, for holding this hearing as well as Senator Davis for her
efforts on this issue. | would welcome any questions you may have.
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SB7 “An Act relating to the voting rights of felons”
Sponsored by Senator Bettye Davis

Sectional Analysis

Section 1. A person convicted of a crime which constitutes a felony involving moral turpitude under
state or federal law may not vote while incarcerated for that crime but may register after release. The
Commissioner of Corrections shall establish procedures to give persons notice of voter registration
requirements and procedures after release, including giving persons written notification of persons’
restored right to vote and notifying the Director of Elections that the persons are entitled to be reregistered

as voters.

Section 2. The Director of Elections shall make reasonable efforts to obtain the names of persons
convicted of a felony involving moral turpitude and incarcerated for that crime and cancel their
registration until further notice. Upon presenting proofthat a person whose registration was canceled
under this section has been released from incarceration, the person may register. The Director shall make
reasonabl; efforts to verify the release from incarceration of persons applying for registration under this
subsection.

Section 3. A person convicted of a felony involving moral turpitude as defined in AS 15.60.010 is
disqualified from voting in a state or municipal election while incarcerated for that crime.

Section 4. Repeals AS 15.60.010(39), definition of “unconditional discharge.”


http://www.akdemocrata.org

