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Co-Chair, Senate Finance Committee
RE: Judiciary Hearing Request - SB 166 - Passenger Vessel Tax Credit

I respectfully request a Judiciary hearing on SB 166, Passenger Vessel Tax Credit at your

earliest opportunity.

This legislation is of critical importance to the communities of Juneau and Ketchikan.
Given the amount of time remaining in this session, I would appreciate your immediate

attention to this request.
Attached, please find:

* Current version of the bill

* Indeterminate Fiscal Note from the Department of Revenue
* Sponsor Statement

» Sponsor Bullet Points

* Letters of Support

I expect that at a minimum Bob Weinstein, City of Ketchikan and Mayor Bruce Botelho,

City and Borough of Juneau will want to testify in support of this bill.

If you have question regarding this request, please contact Miles Baker at Ext. 6581
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Sponsor Statement SB 168

"An Actproviding a creditfor the payment ofcertain municipal passenger taxes or
fees against the excise tax on travel aboard commercial passenger vessels; and
providingfor an effective date. ”

In 2007, voters passed Ballot Measure 2 which among other things imposed a $50.00
passenger excise tax on commercial cruise ship passengers. From the $50 collected, $4
goes directly to the Department of Environmental Conservation’s Commercial Passenger
Vessel Environmental Compliance Fund to pay for the Ocean Ranger Program. 25% of
the balance - or approximately $ 11 - goes to the “Regional Cruise Ship Impact Fund”.

Senate Bill 168 addresses how the remaining $35.00 is distributed to those municipalities
that are commercial passenger vessel ports of call. Ballot Measure 2 does not assist these
port communities as intended. Ballot Measure 2 imposed a tax of $50 on each passenger
traveling to Alaska on a large cruise ship. However, Ketchikan and Juneau already
impose passenger fees of $7 and $8 per passenger, putting the total tax at $65 per person.
If other port communities impose their own municipal fees, the total taxes a passenger
pays will obviously grow. Although it is difficult to quantify, at some point these
municipal passenger fees “stacked” on top of the state head tax, could reduce travel to
Alaska or decrease the amount cruise passengers spend once they arrive.

SB 168 would entitle a cruise passenger to a dollar-for-dollar credit equal to the lesser of
$10 or the actual amount of any similar tax the passenger paid at any of the ship's first 5
ports of call. Ballot Measure 2 provides that each of a vessel’s first five ports of call is
entitled to receive $5 per passenger. However, a port community is not entitled to receive
$5 from the state unless the community gives up its own local passenger tax or fee.
Ketchikan and Juneau are the first two ports of call for most large cruise ships, and these
two communities receive the most cruise ship visits in the state. Neither of these
communities can elect to receive a $5 share of the state tax for two reasons:
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Sponsor Statement SB 168

1. First, it is less than what these two communities are already spending to provide
infrastructure and services t> cruise ship passengers. Both outstanding bonds
secured with their own local taxes.

2. Second, to the extent that these communities wish to continue financing port
improvements through revenue bonds, they must control the revenue stream
backing those bonds. It can't be subject to an annual appropriation from 'he

legislature.

While in theory, $25 of the $50 tax should be available to port communities, vessels on
average visit between 3 -4 ports per Alaskan trip. With Ketchikan and Juneau certain to
opt out of the $5 per passenger share of the state tax, theoretically the maximum amount
that will go to municipalities is $7. That leaves the state with about $28 - much more
than the State will be able to spend without potentially violating federal restrictions. The
U.S. Constitution and federal statutes restrict the use of marine passenger taxes solely to
pay for services to the vessel or its passengers. Since the state doesn't own facilities at
current cruise ship ports of call, it remains to be seen how the courts may view state

expenditures using these funds.

SB 168 ensures that passengers that pay local port taxes receive a dollar for dollar credit
of up to $10 maximum per port from the $35 dollars Ballot Measure 2 intended local
ports to be eligible to receive. It will allow those towns who already have taxes and those
that plan to raise them, to continue to have a bondabie stream of revenue to do port

improvements, without penalizing passengers for visiting those ports.
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Bullet Points for SB 168

* Numerous legal opinions, which have been provided in your packet, show that under the
U.S. Constitution and federal law revenues collected from the Cruise Ship Initiative head
taxes can only be used to pay the cost of a service to the vessel or watercraft.

This is much like fees charged to aircraft passengers, which can only be used to service
the aircraft™ at airport facilities.

It therefore follows that the $46.00 passenger head tax collected on cruise ship
passengers can only be spent at the ports of call at which the vessel stops.

» In fact. Congressman Don Young stated. “non-Federal interests [] may impose taxes or
fees only...///i*fe/*extremely limited circumstances in which reasonable fees can be
charged on a fair and equitable basisfor the cost o fsendee actually rendered to the
vessel." Cong. Record (Nov. 22, 2002), at E2143-44.

» Federal law does not support the notion that a portion the funds collected under the
“Regional Impact Fund™ can be used to better tourist facilities throughout the State of

Alaska. They can only be used at the ports of call.

» SB 168 would ensure that a municipality that is one of the first five ports of call for the
vessel would be entitled to a credit against the tax equal to the lesser of $10 or the actual
amount of a passenger tax paid to each municipality.

* The provisions of SB 168 structures a predictable and stable revenue flow making
financing o f:ignificant port improvement projects a reality.

» SB 168 will guarantee a healthy cruise industry and benefit the State of Alaska, in a legal
manner, thereby reducing the chance litigation.

» SB 168 allows a municipality that is a port of call to have a guaranteed income source,
which bond buyers, in turn, would see as stable and trustful.



Marine Passenger Fee

$50 Collected per passenger
-A To Ocean Ranger program

$46

-25% To “Regional Cruise Ship Impact Fund”
$35

In theory: $5 goes to the first 5 ports of call

$35
-25 $5X5
$10 Per passenger is left over

In reality: Average vessel visits 3.4 ports

$35
-\1 $5X3.4
$18 Per passenger is left over

Also local ports with their own passenger fees are not eligible to receive
the $5 that in theory goes to each ofthe first 5 ports of call. Ketchikan
and Juneau, which are visited by most cruise vessels, have local

passenger fees in excess of $5.

$35
-7 $5 X 1.4 (3.4 port visit average minus KTN and JUN)

$28 Per passenger is left over

Prepared by Sen. Siedman’s Office
May 4th, 2007
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City off Seward 1963 1965 2005

P.O. Box 167
Seward, AluL 99664 0167

Main Office (907)224-4090
Facsimile (907)224-4038

May 4,2007

The Honorable Lyman Hoffman, Finance Committee Co-Chair
The Honorable Bert Stedman, Finance Committee Co-Chair
Senate Finance Committee

Alaska State Capitol, Room 520

Juneau, AK 99801

Dear Senator Hoffman and Senator Stedman,

The City of Seward supports SB 168. In our view the initiative has a serious flaw,
particularly in the way itis structured to deliver funds to the communities who actually
service vessels. The initiative sets aside $35 of the total $50 for this purpose.

W ithout changing the $50 tax supported by voters, SB 168 provides an attractive
alternative for ports like Seward to maximize the use of cruise ship passenger fees
through bonding for significant projects aimed at improving our port facilities.

Without SB 168, we are left with small annual grants, while large sums of funds
accrue unused in Department of Revenue accounts. This does not make sense!

We ask your support in passing SB 168 this session. This legislation improves
upon on what the voters passed to make it workable and effective without changing the
tax itself.

Thank you for your consideration.

vanta anarer
Mayor

cc: Senator Gary Stevens
Representative Paul Seaton



” SOUTHEAST CONFERENCE

* Working for strong economies, healthy communities, and a quality environment In Southeast Alas n

April 6, 2007

Representative Jay Ramras
State of Alaska

State Capitol, Room 118
Juneau, AK 99801-1182

RE: Southeast Conference Comments on HB 222

Representative Ramras,

Southeast Conference is a regional, nonprofit corporation that advances the collective
interests of the people, communities and businesses in Southeast Alaska. Members
include municipalities, Native corporations and village councils, regional and local
businesses, civic organizations and individuals from throughout the region. The mission
of Southeast Conference is to undertake and support activities that promote strong
economies, healthy communities, and a quality environment in Southeast Alaska. After
deliberation and recommendations by the Southeast Conference Tourism Committee,
Southeast Conference offers the following comments.

The initiative passed last year provides for a marine passenger fee of $50 per passenger to
be imposed upon all passengers of large cruise ships calling at ports in the State. The
current arbitrary $5 limit per port, for up to five ports, as written in the initiative will,
based on the real ship schedules; direct an average ofonly $18 of the $50 to the
communities that are directly impacted by the cruise ships. This is because the average
cruise ship stops at 3.5 ports. In our opinion, this is not enough money to meet needs in

directly affected communities.

In the present formula, none of the state fee goes to the municipalities that have port fees
equal to or greater than $5. This further reduces the amount above and it puts ports with
local port fees at a big competitive disadvantage against ports without such fees because

the port fee is now on top ofthe $50 tax per person.

We believe that without amendment the formula contemplated by the initiative may not
comply with federal lav. In 2002 Congress passed Section 445 of the Maritime
Transportation Security Act, which essentially requires a connection between the fee, and
a service to the vessel, passengers, and/or crew. The present formula does not appear to

comply with that requirement.

We Dbelieve that HB 222 will encourage the cruise lines to work with each port
community to develop a plan to provide improvements to port and related facilities, and
set a fee at an appropriate level to do so. This should result in a much more productive

relationship between cruise lines and their host communities.

P.O. Box 21989 Juneau, Alaska 99802-1989 Tel (907) 463-3445 FAX (907) 463-5670
An Alaska Regional Development Organization
USDA - NRCS Resource Conservation & Development Council



Letter to Jay Ramras
April 6,2007
Page 2 of2

Furthermore, we believe that HB 222 helps assure that marine passenger fees flow to
local communities so that those being impacted the most by the cruise ships can improve
their port infrastructure and compete on the world market with ports around the world

that are making significant investments.

Finally, we believe that HB 222 is consistent with the initiative, as $50 would still be
assessed against each passenger on cruise vessels entering Alaska waters, and with
federal law, as the fees collected would be spent on services reasonably related to the

vessels, their passengers, and their crews.

Southeast Conference urges you and your colleagues to pass HB 222 this session.

Sincerely,

Carol Rushmore
President

Cc: House of Representative Members



Opinion Piece
Mayor Bruce Botelho, City and Borough of Juneau
Mayor Bob Weinstein, City of Ketchikan

As mayors of coastal communities that host hundreds of thousands of cruise visitors each
year, we support legislation which, by correcting flaws in the 2006 cruise ship ballot
measure, will assure that each passenger is assessed $50 as intended by the voters, and
that the ftuids are expended in a manner consistent with federal law.

First, let’s walk through how the passenger tax works under the initiative.

Each passenger traveling in Alaska on a large commercial passenger vessel will pay $50,
of which $4 is a fee for the Ocean Ranger program. That leaves $46 per passenger to be
used for port facilities and other services to the vessels. Each ofthe first five ports of call
for each vessel is entitled to receive $5 per passenger, if appropriated by the Legislature,
to improve port facilities and provide other services to cruise vessels.

In theory, then, $25 ofthe $46 tax would be paid to local ports at which the vessels dock.
In reality, however, few vessels visit five ports. The average is only 3.4 ports of call.
Based on that average, the maximum amount that would actually go to municipal ports of

call is $17.

But wait! There’s more! The ballot measure denies funds to any community which
assesses its own port fees. In practice, this means that Ketchikan and Juneau, which are
the two most visited and impacted ports of call, would receive nothing from the $46 tax
because they have, respectively, local fees of $7 and $8. Because these two ports are
visited by nearly every cruise ship coming to Alaska, on average only $7 of the $46
available to support local ports of call could be used for that purpose, leaving the
remaining $39 “stranded,” unavailable for distribution to ports which actually render

services to cruise vessels.

Some proponents of the current law will argue that the money is not “stranded”. In their
view, the legislature could simply appropriate the remaining monies to port and other
communities around the state with little regard to the actual services provided to cruise
vessels. But the federal restrictions don’t work that way. The U.S. Constitution and
federal statutes have placed restrictions on the use of marine passenger fees. In numerous
opinions, the Department of Law and the Legislature’s own attorneys have consistently
confirmed that marine passenger fees cannot be used as general revenue sources because
federal provisions essentially require such fees to be used “solely to pay the cost ofa
service to the vessel.” In short, communities that don’t directly service vessels can’t

generally qualify for funding.

In the meantime, port communities that are visited and impacted by cruise vessels need to
make investments to improve their port facilities. Ketchikan currently has a $40 miUion
port upgrade project which was financed through bonds sold via the Alaska Bond Bank.



The $7 passenger fee is being used to pay the debt service. Juneau and other ports are
contemplating similar improvements, and need a recurring revenue stream to pay for the

improvements.

We do not believe that approval for financing of such projects would be forthcoming if,
instead of a reasonably guaranteed revenue stream, municipalities had to rely on annual
appropriations from the Legislature. The Bond Bank’s financial advisor recently stated
that, under any imaginable circumstances, the pledge ofa borrower to the Bond Bank
secured from on-going revenues- like a marine passenger fee assessed by a local port- is
superior to a pledge subject to annual appropriation.

We respectfully urge the Legislature to pass HB 222. The bill would allow existing and
new municipal passenger taxes or fees to be taken as a credit against the state’s tax up to
a maximum credit of $10 per passenger paid to each port.

We believe that the best way of complying with federal requirements, meeting the
requirements of any lender willing to finance port projects, and making realistic use of
marine passenger fees is to assure that funds flow to local communities to improve our
port infrastructure. HB 222 will help accomplish those goals.



u Frank H Murkowski. Governor
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May 16,2003

The Honorable Cheryll Heinze
Alaska House of Representatives
State Capitol, Room 416

Juneau, AK 99801-1182

Dear Representative Heinze:

This is to respond to your request regarding HB 207 and the applicable federal law
concerning taxes, fees, and other levies on vessels or their passengers or crew.
Specifically, the Maritime Security Act of 2002, among other things, amended 33 U.S.C.

sec 5 to provide:

(b) No taxes, tolls, operating charges, fees, or any other
impositions whatever shall be levied upon or collected
from any vessel or other water craft, or from its
passengers or crew, by any non-Fcderal interest, if the
vessel or water craft is operating on any navigable waters
subject to the authority of the United States, or under the
right to freedom of navigation on those waters, except for

(1) fees charged under section 208 of the Water
Resources Development Act of 1986 (33 U.S.C.
2236); or

(2) reasonable fees charged on a fair an equitable basis
that -

(A) arc used solely to pay the cost of a service to the

vessel or water craft;
(B) enhance the safety and efficiency of interstate

and foreign commerce; and
(C) do not impose more than a small burden on

interstate or foreign commerce.



Hon. Cheryll Heinzc May 16,2003
Re: HB 207 Page 2

John Corso, City & Borough of Juneau Attorney, recently examined die change in
federal law. As you know, the CBJ has a port fee in place and is therefore very interested
in this subject. 1have reviewed Mr. Corso’s opinion and | concur with his conclusions. |
have attached a copy of his memorandum for your review.

The new statutory language basically restates the federal constitutional rule that a
fee can be imposed on vessels or the passengers only to the extent the authority imposing
such fee provides a service to the vessel. Article I, section 10, cl. 3 ofthe United States
Constitution provides: “No State shall, without the Consent of Congress, lay any Duty of
Tonnage....” Clyde Mallory Lines v. State ofAlabama, 296 U.S. 261 (1935) (the
prohibition against tonnage duties does not extend to charges made by state authority for
services rendered to and enjoyed by the vessel). Additionally, there are several other
constitutional provisions that arc implicated by a fee or tax on cruiseships.

As Mr. Corso states in his memorandum, “the statute adds some new emphasis to
the constitutional rule.” The fees must be used “solely” to pay the cost of a service to the
vessel, must “enhance the safety and efficiency of interstate and foreign commerce,” and
must not impose more than a “small* burden on that commerce.

I hope this information is of assistance and please let me know if you have further
questions.

Sincerely,

Gregg D. Renkes
Attorney General

Enclosure
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Peter Ratcufpe

Executive Director, Carnival Cocp A pic
24200 Magjc Mountain Pufcwiy

Santa Clarita, CA 913S5

Tel: (661)7S3-1S00
Fax:(661)753-1510

April 11,2007

The Honorable Sanh Palin
Governor Slate of Alaalca
PO Box 110001

Juneau, AK 99811-0001

Dear Governor Palin,

May | again thank you for taking the time to meet with me last week during my viait to Juneau.
As | indicated during our meeting, we are committed to working with Alaskans, taking into
account both the benefits our boaineaa brings to communities and the impacts that result

As we discussed, | plan to meet soon with Gershon Cohen to hear first hand his views and
explore his concerns.

We have considered careftilly the message ofthe August vote. The initiative showed us that we
were not viewed in many Alaskan communities as favorably as we would have liked. We are
sincere in our commitment to be responsive to the communities and citizens of Alaska and we are
redoubling our efforts mth ff regards.

When we met, | mentionedto you that we had a legal opinion on the constitutional issues related
to the passenger head tax and | offered to provide you a copy. The enclosed paper has been
prepared by Ted Olson, a well-respected constitutional lawyer and former Solicitor General ofthe
United States. Mr. Obon prepared this to be submitted to the Alarica Legislature in the form of
written testimony ifa hearing were to be scheduled on the bead tax.

| am committed to moving fbrward with you to find a constructive resolution to these conflicts
and legal uncertainties that will be acceptable to Alaskans.

I look forward to further discussions with you as we go forward.

Sincerely,

Peter Ratcliffe



Alaska State Legislature
Committee

Written Testimony of the Honorable Theodore B. Olson

April 2007

Chairman, Vice-Chairman, and distinguished members of this committee:

My name is Theodore B. Olson, and it is an honor and a privilege to present this written
testimony to the committee. Today’s hearing has been convened to examine the serious legal
and constitutional questions that surround the passenger tax provisions of Measure No. 2 ofthe
2006 Alaska Primary Election, which the voters of this state approved on August 22,2006.

Assessing the constitutionality of federal and state laws is a task with which | have some
familiarity. In my legal career, | have been privileged to hold three positions - Solicitor General
ofdie United States, Assistant United States Attorney General in charge of the Office of Legal
Counsel, and an attorney in private practice with die law firm of Gibson, Dunn ft Crutcher,
where | serve as co-chairman ofthe firm’s Appellate and Constitutional Law practice group. In
all three capacities, | have often been called upon by senior government officials, distinguished
members of Congress end state legislatures, and major corporations and trade associations to
assess the legality ard the constitutionality of particular state and federal laws.

At the request of the North West Cruiseship Association, | have studied the provisions of
Measure No. 2 that assess a $46 per person tax on passengers of certain ldnds of cniiseships. |
understand that members of this committee, and of die Legislature as a whole, are interested in
determining die constitutionality of this tax and identifying any legal limits that may exist on
how proceeds ofthe tax may be spent.

1have reached two conclusions which | wish to summarize here. First, before we even
get to die question of how such tax revenues may be spent, | believe that the collection of die tax
IS subject to substantial constitutional objections. Second, I conclude that any proceeds from
such taxes may be spent - ifat all - only for certain narrow purposes. | will address each point
in turn.

First, | begin by noting that there are serious questions whether it is even constitutional to
collect this tax.

Under the Commerce Clause of Article | ofthe United States Constitution, ““Congress
shall have Power... [t]o regulate Commerce with foreign Nations, and among the several
States.” Courts have consistently construed this provision to forbid States from discriminating
against interstate or out-of-state commerce.

This prohibition on discrimination against out-of-state commerce is no ordinary rule of
law. It was one of the fundamental motivations for replacing the Articles of Confederation and
adopting the United States Constitution in the first olace. As the U.S. Supreme Court observed



less than two yean ago, the rule against interstate discrimination “is essential to die foundations
ofthe Union This mandate reflects a central concern of the Framers that was an

reason for calling the Constitutional Convention: die conviction that in order to succeed, the new
Union would have to avoid die tendencies toward economic Balkanization that had plagued
relations among the Colonies and later among the States under the Articles of Confederation.”
Granholm v. Heald, 544 U.S. 460,472 (2005) (quotations and alteration omitted). “The
Commerce Clause emerged as the Framers’ response to the central problem giving rise to the
Constitution itself For the first century of our history, the primary use of die Clause was to
preclude the kind of discriminatory state legislation that had once been permissible.” Gonzales
v. Raich, S4S U.S. 1,16 (2005). See also Camps Newfound/Owatonna, Inc. v. Town o fHarrison,
520 U.S. 564,571 (1997) (“During the first years of our history as an independent confederation,
... each State was free to adopt measures fostering its own local interests without regard to
possible prejudice to nonresidents [T|his was the immediate cause that led to the forming of
a constitutional convention.") (quotations and alteration omitted).

So the Constitution expressly forbids states from discriminating against commerce from
other states. Such discrimination may be demonstrated either by proofofan intention to
discriminate against interstate commerce, or by proofofa discriminatory burden and effect on
interstate commerce. There is good reason to believe that the passenger tax suffers from both an
intent to discriminate against, and a discriminatory effect on, interstate commerce.

Public statements ofthose who sponsored and supported the initiative indicate that they
did so precisely because they believed that the initiative disproportionately burdens out-of-state
tourists and business interests. According to numerous press clips in the Anchorage Daily News,
supporters have made a number of statements indicating that the cruiseship tax is “a tax on
people from outside the state." One sponsor proclaimed that that he wanted to “win one against
a multibillion-dollar industry located in British Columbia and Outside.” That same sponsor
boasted that Alaska voters would easily approve the initiative because “[f]or the average person
sitting in a bar, it takes five minutes to figure out this is a tax on the guy from Ohio." The media
also reported that Alaska voters supported the initiative precisely because “it taxes Outsiders."

There is also evidence that the passenger tax will have a discriminatory impact on out-of-
state tourists and business interests. The precise details ofthe tax are important to my legal
analysis, so | will go through them briefly here. First, the tax applies only to commercial
passenger vessels containing 250 or more berths. Second, the tax applies only to vessels that
provide overnight accommodations in Alaska waters. And third, the tax applies only to voyages
lasting more than 72 hours. A commercial passenger vessel that does not satisfy all three of
these conditions is exempt from foe tax.

These three conditions are important to the legal question before the committee. It seems
likely - and further investigation and analysis would presumably confirm - that the tax
disproportionately burdens those passenger vessels that are most likely to be enjoyed by out-of-
state tourists engaged in interstate tourism and commerce.

In sum, foe passenger tax is both motivated by a desire to tax out-of-state tourists and
business interests - and carefully designed to achieve precisely that goal.



Second, under another provision of the U.S. Constitution, proceeds from the passenger
tax may be spent - ifat all - only for certain narrow purposes.

The Tonnage Clause of Article | of the Constitution provides that “[n]o State shall,
without the Consent of Congress, lay any Duty of Tonnage.” This provision applies to all state
taxes on vessels - even those that do not strictly involve the weighing of cargo. As the U.S.
Supreme Court has explained, “[i]n die most obvious and general sense it is true, those words
describe a duty proportioned to die tonnage of the vessel; a certain rate on each ton. But it seems
plain that, taken in this restricted sense, the constitutional provision would not fUlly accomplish
its intent.”" Southern S.S. Co. o fNew Orleans v. Portwardens, 73 U.S. 31,33 (1867). The Court
has thus concluded that die Tonnage Clause broadly applies to "all taxes and duties regardless of
their name or form, and even though not measured by the tonnage of the vessel, which operate to
impose a charge for the privilege of entering, trading in, or lying in a port.” Clyde Mallory Lines
v. Alabama, 296 U.S. 261,263-66 (1933).

Accordingly, state and local government officials across the country - including here in
Alaska - have understood that the Tonnage Clause forbids them from imposing taxes on
passengers, just as they are prohibited from imposing duties based on “tonnage.” Either form of
tax would satisfy the Supreme Court's definition of "a charge for the privilege ofentering,
trading in, or lying in a port."

There is one important exception to the Tonnage Clause, which deserves elaboration
here. Asthe U.S. Supreme Court has instructed, the Tonnage Clause does not apply to certain
fees that are assessed in return for "services rendered to and enjoyed by the vessel.” Clyde
Mallory Lines v. Alabama, 296 U.S. 261,263-66 (1933). Under this exception, courts have
struck down taxes assessed on vessels that have received nothing in return. Courts have likewise
struck down taxes assessed regardless of whether the vessel ever docks at a particular port in the
first place. On the other hand, courts have allowed the imposition of fees for piloting services,
wharifage services, and general harbor services such as police and fire protection for all who
enter and use the harbor.

This is precisely the problem with the passenger tax established under Measure No. 2.
Proceeds from the passenger tax are not limited to services rendered to the vessel at a particular
port. In fret, the passenger tax applies even to vessels that never dock at any Alaskan port.

Moreover, Measure No. 2 allows the Alaska Legislature to use the proceeds from such
taxes for "'such other lawful purposes as determined by the legislature.” Such blanket spending
authority is precisely what die Tonnage Clause forbids.

The Tonnage Clause does allow states to impose duties on vessels - so long as it does so
with the "Consent of Congress.” But Congress has not given any such consent. Indeed,
Congress has done quite the opposite.

In 2002, Congress enacted the Maritime Transportation Security Act. That Act added a
significant new provision to section 3 oftitle 33 ofthe United States Code that, as the legislative
history confirms, allows states to tax vessels only "under extremely limited circumstances.”
Specifically, die Act expressly forbids any taxes on vessels operating in navigable waters,



InrJudmg Alaskan waters, “except for... reasonable few charged on a fiur and equitable basis"
and “used solely to pay the cost ofe service to the vend or watercu It”

The Alaska passenger tax appears to violate both ofthese conditions. Pint, tbe passenger
tax does not apply on a “fkir and equitable basis.” Ai | have previously explained, the tax
applies to only certain large pastrngrr vessels meeting certain conditions. Itdoesnotfiririy and
equitably apply to all vessels tint actually make use ofthe porta and haibon of Alaska. Second,
as | have noled, proceedi from die tax are not limited to paying for services rendered to taxed
vessels, but instead may be used for Much other lawful purposes as determined by the
legislature.”

In short, Measure No. 2 poses an unconstitutional and unlawful tax on vessels traveling
through Alaska waters. The passenger tax can be spplkd - ifat all - only in order to fond
services rendered to the taxed vessels.

I wish to thank this committee again for the honor of allowing me to present this written
testimony on the important questions that the committee is examining today.

Thank you.
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February 6, 2007

The Honorable Bob Lynn
House of Representatives
Alaska State Capitol, Rra. 104
Juneau, Alaska 99801-1182

Re:  The effect of Ballot Measure 2
on Indian Gaming Opportunities
in the State

Dear Representative Lynn:

During the 2006 Primary Election, the voters approved Ballot Measure Number 2,
which imposes a 33 percent tax on the adjusted gross income from cruise ship gambling
conducted in state waters. You have asked whether the tax imposed by Ballot Measure 2
opens the door for Alaska Natives to conduct casino-type gambling on Indian lands. It

does not.

You also ask if the ballot measure did open the door, whether it can be closed if
the Alaska Legislature repeals the gambling tax statutes that were added to Alaska law by
the passage of the ballot measure. Since art. XI, sec. 6 of the Alaska Constitution
specifically prohibits the legislature from repealing an initiated law within two yean of
its effective date, a bill repealing the cruise ship gambling tax provisions during this

session would be unconstitutional.

Cruise Ship Gaming

State law prohibits all gambling except for charitable gaming authorized by the
Alaska Gaming Reform Act, AS 03.15. See AS 11.66.200, AS 11.66.280(2). In 1996
Congress passed a provision that prohibits Alaska from making use of gambling devices
aboard a marine vessel illegal in Alaska Alters, unless the ship is within three nautical
miles of a port-of-call. See 15 U.S.C. § 117>(c). Accordingly, since 1996, gambling has
been conducted in Alaska waters by the cruise ship industry under the protection of

federal law, but not state law.
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Indian Gaming

The Indian Gaming Regulatory Act (IGRA) permits the conduct of Class Il
gaming activities when certain requirements are met. Class Il games include tltose
conducted with slot machines and casino games. Bingo, pull-tabs, lotto and certain non-
banked card games, and social games are not considered Class 11l games. See 23 U.S.C.

§ 2703.

The first requirement for Class 11l Indian gaming is that it must be conducted on
Indian lands. 25 U.S.C. § 2710(d)(1). There are very few places in Alaska that might
qualify as "Indian lands." Metlakatla and certain parts of Klawock are the notable

exceptions.

Second, the gaming must be authorized by an ordinance or resolution of the local
governing authority. 25 U.S.C. §2710(d)(1)(A). Presumably, this requirement would

not be difficult to satisfy.

Third, the gaming must be "located in a State that permits such gaming for any
purpose by any person, organization, or entity. . .." 25 U.S.C. §2710(dXIXB). The
question here is whether by taxing cruise ship gambling the state can be seen as
permitting the gaming activity that takes place aboard cmise ships, such that the same
gaming activity must also be permitted on Indian lands.

In Rumsey Indian Rancheria of Wintun Indians v. Wilson, 64 F.3d 1250, 1257-
1258 (9th Cir. 1994), the Ninth Circuit Court of Appeals found that since the California
Criminal Code banned the use of casino-type banked card games and slot machines, the
state did not permit the use of those games for purposes of Subsection 2710(dXI)>
Finding the subsection unambiguous, the court eschewed legislative history and relied
instead on the definition of "permit" provided by BUCK'S Law Dictionary. The
definition generally provides that an actor must take some positive step in order to permit

something.

The State of Alaska has not taken a positive step to permit cruise ship gambling.
The state's criminal statutes prohibit such activities anywhere in the state. The provisions
of ISU.S.C. 8§ 1175(c) prevent the state from criminalizing cruise ship gambling
conducted more than three miles from an Alaska port. Therefore Congress, and not the
state, permits cruise ship gambling in Alaska waters.



The Honorable Bob Lynn February 6, 2007
Re: The effect of Ballot Measure 2 on Indian Gaming Opportunities Page 3

Passage of Ballot Measure 2 did not amend or repeal the state's criminal code to
allow cruise ship gambling. Rather than permitting or legalizing the activities, the ballot
measure merely imposes a state tax on activity legalized by an act of Congress.
Therefore the ballot measure does not "permit™ gambling activities for purpose;* of

Subsection 2710(d)(1).

An argument could be made that imposing a tax upon an activity is tantamount to
permitting the activity. But on balance we think this argument would fail in court If
such an argument is successfully presented to a court, by the time a court rules on it, most
likely two years will have passed and the legislature will be able to repeal these tax
provisions, thus eliminating the so-called permission for the gaming activity. We do not
believe under IGRA that once permitted, Indian gaming must always be permitted. In
Coeur dAlene Tribe v. State, 842 F. Supp. 1268, 1276 (D. Idaho 1994) affirmed 51 F.3d
876, a U.S. District Court found that the State of Idaho could eliminate the chance of a
Tribe to conduct Class HI gaming by restricting or modifying its laws on gambling even
after the Indian Tribe requested to negotiate with the state for a Class Il gaming
compact.  Accordingly, the legislature will have the power to end Class 01 Indian
Gaming in Alaska by simply eliminating a provision seen as authorizing Class 111 gaming

in Alaska law.
Article XI, Section 6 of the AlaskA Constitution

If the Alaska Legislature acts now to repeal the gambling tax statutes enacted by
Ballot Measure 2 it would violate the prohibition on repeal of a law enacted by initial ive
set out in the Alaska Constitution, art. XI, sec. 6. This part of the Constitution says that
an initiated law may not be repealed by the legislature within two years of its effective
date. Two years following certification of Ballot Measure 2 runs from December 17,
2006, until December 17, 2008.1 Any bill attempting to repeal the gambling tax enacted
by the ballot measure during the current legislative session would be unconstitutional.

The three statutes that establish the state's right to tax gambling on cruise ships are
a significant part of the cruise ship initiative law. The electorate was advised of the

This effective date of a law enacted by initiative is set by the Alauka
Constitution, art. XI, sec. 6:  "An initiated law becomes effective ninety days after
certification.”  The lieutenant governor certified the cruise ship initiative on
September 18, 2006, and the effective date of the initiative measure is 90 days from tiis

date, December 17,2006.
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gambling tax statutes proposed by Ballot Measure 2 through the language summarizing
the measure on the ballot for the 2006 primary election, and through the Voter's Pamphlet
for the 2006 Primary Election. This part of the ballot measure was highlighted in the
third sentence of the ballot summary for the initiative: "It would levy a tax on cruise ship
gambling activities in state waters.”2 This part of the initiative measure was also
highlighted in the sixth and seventh sentences of the legislative affairs agency summary
for the initiative: "The bill also taxes gambling on cruise ships. The tax is 33 percent of
the cruise ship's adjusted gross income from the gambling."* The gambling tax is also
listed as part of the third of four major points highlighted by the initiative sponsors in the
"Statement in Support” of the initiative set out in the 2006 Primary Election Voter's
Pamphlet: "3. End tax evasion - All legal gambling operations in Alaska, except those
on cruise ships, pay 1/3 of their profits to charity or in tax. Lucrative cruise line casino
operations in Alaska pay nothing....under the initiative, the cruise lines will nav the siune
taxes that local businesses and U.S. registered vessels pay on their income and gambling
profits." (Emphasis in original). See p. 19 of enclosed copy of Primary Election Voter

Pamphlet.

In Warren v. Thomas, 568 P.2d 400, 402-03 (Alaska 1977), the Alaska Supreme
Court considered the prohibition on repeal of an initiative measure set out in
art. X1, sec. 6. In Warren, the Court recognized that the legislature has broad power: to
amend an initiative, subject to the limitation that the amendments do not "so emasculate
the law that it is effectively repealed.” The holding in Warren was reaffirmed recently in
State v. Trust the People, 113 P.3d 613, 623 (Alaska 2005): "[Ejven amendments to
popularly-initiated legislation must still ‘effectuate [ ] the intent of the electorate," and an
amendment that 'so vitiates an act passed by initiative as to constitute its repeal’ is not
acceptable.” The Warren Court found that the legislature's amendments of the initiated
law in that case served to clarify and render the law more precise, and thus did not repeal
it. Id. at403. In contrast, any bill that would enact an outright repeal of three sections of
the cruise ship initiative in question would be seen as unconstitutional because such a bill
would not clarify and render the initiative measure more precise but rather it would
vitiate a significant part of the enacted measure.

The ballot summary language is set out on p. 12, of the Primary Election
Voter Pamphlet for the 2006 Primary Election, copy enclosed.

1 The legislative affairs agency summary is set out on p. 12, of the Primary
Election Voter Pamphlet for the 2006 Primary Election, copy enclosed.
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There is some amount of tension in striking the balance between the legislature's
power to amend, and the constitutional prohibition on repeal, a law enacted by initiative.
We are aware that the Court in the earlier case of Warren v. Boucher, 543 P.2d. 731, 737
(Alaska 1975) outlined the legislature's broad power to amend an initiated measure. The
Boucher case recognized the legislative power to "assure that initiatives which were ill-
advised, which might seriously cripple or frustrate the sound working of government, or
which might be impracticable, could be altered or corrected rapidly by the legislature.”
(Emphasis added.) However, the later decision in Warren v. Thomas while citing
Boucher, still recognized that the legislature’s power to amend did not allow the
legislature to repeal an initiated law. Under these authorities, the legislature could enact
an amendment that would alter or correct the gambling provisions of the cruise ship
initiative, but, it may not under art. XI, sec. 6, repeal those provisions.

Conclusion

The state has not permitted the gaming activity that takes place on cniise ships.
Therefore, that same kind of activity cannot take place on Indian lands in the state under
the Indian Gaming Regulatory Act. The tax on cruise ship gambling imposed by
Ballot Measure 2 does not alter this analysis. The tax is on an activity that is not
permitted by state law, but is nevertheless permitted by federal law. This does not
provide a basis for tribes to conduct the type of gambling that takes place on cruise ships

on Indian lands.

Even if the Ballot Measure 2 gamblir * tax provisions did open the door to Indian
gaming in the state, the legislature could not repeal them during the current session
without violating the Alaska Constitutional ban on repealing legislation enacted by
initiative within two years of its effective date.

Sincerely,

Taks J. Folberg
Attorney General

TJC.DNB.ade

Enclosures
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February 26, 2007

The Honorable Bill Stoltze
State House of Representatives
State Capitol, Room 501
Juneau, AK 99801

Re:  Amendment of Laws Enacted by Initiative

Dear Representative Stoltze:

During a budget hearing on February 15, 2007, you requested that our office
provide you with an analysis on two matters related to voter initiatives. You asked, first,
for a summary of the case law on the legislature’s authority to amend a law enacted by
voter initiative within two years of enactment, and second, for a history ofthe
legislature’s amendments to initiatives during those first two years. The reason to
examine the legislature’s authority to change an initiated law during the first two years
that the law is effective is the prohibition in the Alaska Constitution against the repeal of
an initiative during those years. Alaska Const., art. XI, sec. 6. This limit on repeal has
been interpreted to restrict the legislature’s power to amend an initiated law during its
first two years even though the Constitution expressly permits amendments to initiated

laws at any time.
1. Summary of the case law

The Alaska Supreme Court has addressed the legislature’s authority to amend an
initiated law in three cases, although it has reviewed the actual exercise ofthis authority
in only one case. The first case in which the Court discussed the subject is Warren v.
Boucher, 543 P.2d. 731,737 (Alaska 1975), a case reviewing the legislature’s exercise of
its authority to void an initiative petition by enacting substantially the same measure in
legislation. Alaska Const., art. XI, sec. 4. The power to amend was described as “broad”
and “a check or balance against the initiative process.” 543 P.2d. at 737.
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The Court speculated that the purpose of the power to amend was

to assure that initiatives which were ill-advised, which might
seriously cripple or frustrate the sound workings of government, or
which might be impracticable, could be altered or corrected rapidly
by the legislature. It was obviously intended by the framers that the
initiative process should not be permitted to disrupt vital
governmental functions or to impose intolerable burdens upon
established administrative systems. [Id. (emphasis added).]

Two years later, in Warren v. Thomas, 568 P.2d 400,402-03 (Alaska 1977), the
Court considered a challenge to the legislature’s amendment of laws adopted by
initiative. The initiated laws concerned public official financial disclosure, and the
legislature amended them soon after they became effective. The amendments moved the
deadline for filing financial disclosure reports from February to April of 1975 and
excused public officials leaving office from the obligation to file. Although the amended
laws differed in many respects from the initiative measure, the Court found that the
amendments did not amount to a repeal: “(tjhere are considerable language changes, but,
these clarify and render the law more precise. The fines for violations of the law have
been reduced but the penalties are still significant,” and “the amended law still imposes
substantial disclosure requirements on public officials and effectuates the intent of the
electorate that those in a position of public trust be held to a high standard of financial
disclosure.” Id. at 402. The changes were not found to so vitiate the regulatory scheme
“as to ‘constitute its repeal.” 1d. (quoting Boucher, 543 P.2d. at 737). Although it
upheld the amendments under review in Thomas, the Court clearly viewed the prohibition
against repeal as a limitation on the legislature’s authority to amend an initiative. For an
amendment to be authorized during the first two years of an initiative, it must continue to

further the intent of the voters.

The third case in which the Court discussed the legislature’s power to amend an
initiative was State v. Trustthe People, 113 P.3d 613, 623 (Alaska 2005). That case
concerned the legislature’s exercise of its power to supplant an initiative measure by
passing a substantially similar law, rather than its power to amend after an initiative is
enacted by the voters. Although the Court recognized that the power to supplant is
somewhat narrower than the power to amend, the Court relied in part upon its earlier
decision in Thomas. The Court characterized Thomas as holding that “amendments to
popularly-initiated legislation must still ‘effectuate the intent ofthe electorate,” and an
amendment that ‘so vitiates an act passed by initiative as to constitute its repeal’ is not
acceptable.” 1d at623 (quoting Thomas, 568 P.2d at 403).

In Tmst the People the Court identified three factors relevant to determining
whether a proposed initiative and legislation were substantially the same. Although this
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test was developed with regard to the power to supplant, rather than the somewhat
broader power to amend, the test may also be helpful in determining whether proposed
changes would continue to promote the same goals ofthe electorate in enacting the
initiative. First, the scope of the subject matter is important: “The broader the reach of
the subject matter, the more latitude must be allowed the legislature to vary from the
particular features of the initiative,” Id at 620-21 (quoting Boucher, 543 P.2d. at 736),
and conversely, “the simpler and more focused a law is, the fewer details that can be
adjusted without effecting a fundamental change in the measure’s purpose and effect.”
Id. at 621. Second, whether the general purpose of the amended initiative would be the
same as the original is important. Clues to the purpose of the initiative can be found in
the text of the initiative measure, the ballot summary for the measure, and the arguments
published in connection with it, such as the supporters’ statement in the voter’s pamphlet.
Id at622. Third, the Court examines whether the initiative and proposed legislation
employ the same means to accomplish its purpose. The means can be similar, rather than
identical, so long as they truly accomplish the goals ofthe initiative measure. Id.

In Trust the People, the Court applied the test to determine whether a proposed
initiative restricting the governor’s power to appoint a temporary United States Senator
should be supplanted by legislation retaining that authority temporarily until the results of
a special election to fill the vacancy could be certified. The Court found that the scope of
the initiative was narrow, filling a vacancy, and that its purpose, to eliminate the
governor’s appointment power, was significantly different from the purpose ofthe
legislation, which provided for the governor to retain this authority. In addition, the
means chosen to fill the vacancy, particularly with regard to the role of the governor,
were dissimilar. The Court concluded that the proposed initiative and the legislation
were not substantially the same and held that the legislation did not supplant the proposed

initiative.

2. History of legislative amendments daring the first two years ofan
initiative measure’s enactment

Our research discovered few amendments to initiated laws during the first two
years of their enactment We found two, in addition to the 1974 public official financial
disclosure initiative enacted in 1974 and examined in Thomas, 568 P.2d 400, that was
discussed previously. The legislature adopted a number of amendments to a 1998
initiative on the medical use of marijuana. A copy of 1999 Inf. Op. Att’y Gen. (May 24;
883-99-0037) (providing an analysis of the bill amending the initiated law) is attached for

your information.

The legislature also amended the gas line initiative enacted in 2000 by changing
the definition of “project.” An analysis of that bill is also attached. In addition, various
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“housekeeping™ amendments to sections enacted by the gas line initiative were made by
the 2003 “revisor’s bill.” CSSB49(STA) (secs. S4,55, 56, 57 ft 58, ch. 35, SLA 2003).
These amendments are by definition minor and corrective and do not change the meaning

ofany law. AS 01.05.031.

Ifyou have additional questions or further assistance is required, please do not
hesitate to contact me.

Sincerely,

Talis J/Colberg
Attorney General

Enclosures

cc w/enc: John Bitney, Legislative Liaison, Office ofthe Governor
AAG D. Behr, Legislation ft Regulations, Acting Legislative Liaison,

Office of the Attorney General
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C
Briefs and Other Related Documents

Slate v. Trust the PeopleAlaska.2005.
Supreme Court of Alaska.

STATE of Alaska, Loren Leman, Lieutenant Governor, and Gregg D. Renkes, Alaska Attorney General, Appellants,
V.
TRUST THE PEOPLE, the Initiative Committee Sponsoring 03SLNV, consisting of Eric Croft, Harry T. Crawford,
Jr., and David Guttenberg, Appellees.
No. S-11288.

May 27. 2C05.

Background: Initiative committee sought review of denial of certification by Lieutenant Governor to place proposed
initiative on ballot (hat would have restricted governor's power to temporarily appoint United States senators. The
Superior Court, Third Judicial District, Anchorage, Mark Rindner, J., ordered Lieutenant Governor to certify initiative

for inclusion on ballot. The State appealed.
Holdings: The Supreme Court, Cai peneti, J., held that:

(1) proposed initiative was not “substantially the sume$ as legislation (hat addressed the same topic, and therefore

proposed initiative was not void, and

(2) constitutionality of proposed initiative was not ripe for review before next election.

Affirmed.
West Headnotes
flj Appeal and Error 30 0 =,842(1)

30 Appeal and Error

30XV1 Review
30XVI(A) Scope, Standards, and Extent, in General

30k838 Questions Considered
30k842 Review Dependent on Whether Questions Are of Law or of Fact

2/28/2007 1:25 PM
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30k842(1) k. In General. Mnal Cited Cases
The appellate court reviews questions of stale and federal constitutional law using its independent judgment.

|2] Statutes 361 C=302

361 Statutes
3611X Initiative
36Jk302 k. Constitutional and Statutory Provisions. Most Cited Cases
The appellate court liberally construes slate constitutional provisions that apply to the initiative process, particularly
provisions concerning subject matter limitations, but liberal construction of federal constitutional provisions is not

appropriate.
[3] Statutes 361 €=303

361 Statutes
36 11X Initiative
361k303 k. Matters Subject to Initiative. Most Cited Cases
Proposed initiative that would have restricted (he governor's power to temporarily appoint a United Slates senator was
not "substantially (he sameQO as legislation (hat addressed (he same topic, and therefde proposed initiative was not
void; proposed initiative would have completely removed from the governor all power to make ‘emporaty
appointments to (he office of United Stales Senator, and ensured (hat such decisions would be made by the voters,
while the legislation preserved in all cases (he governor's power to make such temporary appointments. Const. An 11

§.i

[4] Statutes 361 0=303

361 Statutes
3611X Initiative
36 Jk303 k. Matters Subject to Initiative. Most Cited Cases
A three-part test is used to determine whether a proposed initiative and legislation are substantially the same, thereby
lendering void the proposed petition: the court first determines the scope of (he subject matter, and affords (he
legislature greater or lesser latitude depending on whether the subject matter is broad or narrow, the court next
considers whether the general purpose of the legislation is the same as the general purpose of the initiative, and finally,
the couit must consider whether (he means by wi.ich that purpose is effectuated are the same in both the legislation and

the initiative. Const. Art. 11. § 4.
f5] Constitutional Law 92 €=>46(1)

92 Constitutional Law
9211 Construction, Operation, and Enforcement of Constitutional Provisions

92k44 Determination of Constitutional Questions
92k46 Necessity of Determination

92k46(l) k. In General. Mosi Cited Cases
Constitutionality of proposed initiative to restrict the governor's power to temporarily appoint a United Stales senator,

by ensuring (hat such decisions were left to the voters, was not ripe for review before (be next election; although the
State-asserted that the initiative contravened the Seventeenth Amendment to (he federal Constitution, providing that the
legislature of any state may empower the governor to make temporary appointments of United States senator,
pre-election review could be extended only to subject-matter' restrictions that arose from Alaska law, and (hat
specifically addressed the initiative process, or to proposals (hat were clearly unlawful under controlling authority.

U.S.C.A. Const.Amend. 17.

*614 Joanne M. Grace, Assistant Attorney General, Anchorage, and Gregg D. Renkes, Attorney General, Juneau, for

Appellants.
Peter J Aschcnbrcnner. Aschenbrecnner Law Offices, Inc., Fairbanks, and Jeffrey A. Feldman. Feldman & Orlansky,

Anchorage, for Appellees.
Peter J. Maassen. Ingaldson, Maassen & Fitzgerald, Anchorage, for Amicus Curiae Alaska Public Interest Research

20f 19 2/28/2007 1:25 PM
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Group.

Before: BRYNER. Chief Justice. MATTHEWS. EASTAUGH. FABE. and CA11PENETL1. Justices.

OPINION
CARPENETI. Justice.

I. INTRODUCTION

Because of the need fbr resolution of the issues raised in this case before the election, we issued our Order on August

20. 2004, with an opinion to follow. This is that opinion.ﬂ\l

FNI. The Older provided:
Trust the People, an initiative committee, submitted an initiative that proposed to determine the manner in

which vacancies in Alaska's two United Slates Senate seats would be filled; after some delay in the
ccitification process. Trust the People filed suit against Lieutenant Governor Loren Leman. The Lieutenant
Governor eventually denied certification of the initiative, determining that the Seventeenih Amendment of the
United States Constitution prohibited enactment of the proposed Jaw by initiative. Following oral argument
on the issue, Superior Court Judge Mark Rindner ruled (hat the constitutionality of (he initiative should not be
considered unless and until the voters enact the initiative into law; accordingly, he held that the Lieutenant
Governor erred by denying certification of initiative and ordered him to certify the initiative. Pursuant to the
superior court's order, the initiative was certified; it was subsequently placed on the ballot for the November
2004 statewide general election.

On June 5. 2004 House Bill (H.B.) 414, A An Act relating to filling a vacancy in the office of United States
senator, and to (he definition of Apolitical party A; and providing for an effective date A was enacted into
law. On June 15, 2004 the Lieutenant Governor removed the initiative from the ballot and the state moved to
dismiss this appeal as moot on (he grounds (hat H.B. 414 and the initiative were substantially the same, and
that the initiative was therefore void under article XI, section 4 of the Alaska Constitution. Trust the People
filed a separate case in superior court seeking a declaratory judgment that the proposed initiative must be
placed on the November ballot. On July 8. 2004 we issued an order in which we informed the parlies that wc
would consider the issue of substantial sameness when we considered the merits appeal involving the
Seventeenth Amendment from the first superior couit action. Oral argument was held before this court on July

21. 2004.

IT IS ORDERED:
1. The law enacted to supplant the initiative (HB 414) is not substantially the same as the initiative because

(1) it provides that the governor will fill a senate vacancy by appointment, whereas the initiative provides that
all vacancies will be filled by popular election, and (2) eliminating gubernatorial appointments from the
process of filling senate vacancies is a primary objective of the initiative. Therefore, the initiative is not void,

and the state's motion to dismiss this appeal as moot is DENIED.

2. Judge Rindner did not err in declining to consider whether the initiative violates the Seventeenth

Amendment unless and until it is approved by (he voters and in ruling that the lieutenant governor wrongfully
denied certification of the initiative. The general rule is that a court should not determine the constitutionality
of an initiative unless and until it is enacted. There are two exceptions to this. First, where the initiative is
challenged on the basis that it does not comply with the state constitutional and statutory piovisions regulating

initiatives, couits are empowered to conduct pre-election review. Second, couits are also empowered to
conduct pre-election review of initiatives where the initiative is clearly unconstitutional or dearly unlawful.

Neither exception applies to (his case. The first exception does not apply because the present challenge does
not involve state constitutional and statutory provisions regulating initiatives. The second exception does not
apply because (he initiative is not clearly unconstitutional: whether the Seventeenth Amendment permits or
precludes lawmaking by initiative with respect to filling senate vacancies presents an open and fairly
debatable constitutional question. The decision of the superior court, deferring review of (he initiative and

directing (he lieutenant governor to certify the initiative, is AFFIRMED.

3. The initiative entitled AAn Act Relating to Filling a Vacancy in the Office of United Slates SenatorA

(03-SENV) shall be placed on the ballot.
4. An opinion will follow.

Jf 19 2/28/2007 1:25 PM



A ciiiiem' group obtained sufficient signatures to place on the November 2004 ballot an initiative restricting the
governor's power to temporarily appoint a United States senator. This case concerned whether the initiative should go

before the voters.

*615 The Alaska Constitution provides (hat if the legislature enacts legislation that is 4ksubstantially the same” as a
proposed initiative, the initiative is void. Because the legislature enacted legislation that addresses (he same topic, the
lieutenant governor removed the initiative from the ballot. This case first required us to determine whether (he
legislation is “substantially the same$ as the initiative so as to render it void under the Alaska Constitution. We
decided this question in the negative. Because we concluded that the principal purpose of thr initiative is to completely
lemove from the governor all power to make temporaiy appointments to the office of United Slates senator, while the
effect of the legislation is to preserve in all cases the governor's power to make temporary appointments to that office,

we held (hat the legislation is not "substantially the same” as the initiative.

The Seventeenth Amendment to the United States Constitution provides that “the legislatureO of any state may

empower the governor to make a temporary appointment of a United Stales senator when a vacancy occurs in that
office. The stale argues (hat this rower is reserved to the Alaska Slate Legislature and may not be exercised by the
people through the initiative. The initiative sponsors respond that this dispute is not subject to resolution before the
election; they claim Ihal it will only be ripe for decision if the initiative passes. Thus, the case required that we
determine whether pre-election leview of the initiative is appropriate under our law. We decided this question also in
the negative. We concluded that pre-election review may extend only to subject-matter restrictions that arise from
Alaska law and that specifically address the initiative process or to proposals that are clearly unlawful under
controlling authority. Because the proposed initiative meets neither of these tests, we held that it should go before the

voters and that the state's Seventeenth Amendment challenge was premature.
Accordingly, we directed the lieutenant governor to place the initiative on the November ballot.

If. FACTS AND PROCEEDINGS

In Alaska ihe people's right to enact legislation by initiative is guaranteed by article XI of the Alaska Constitution,
which states: *The people may propose and enact laws by (he initiative, and approve or reject acts of (he legislature
by the referendum.4k —- Once an application for a proposed initiative has been signed by one hundred qualified

voters, it is filed with (he lieutenant governor, who must certify the initiative if he finds it in the proper form .A?

XI1. § 1. There are certain subject matter limitations on the people's power to

shall not be used to dedicate levenue, make or repeal appropriations, cieate
legislation. 0

FN2. ALASKA CONST., ail.

enact initiatives. Initiatives
courts, define Ihe jurisdiction of courts or prescribe their mles, or enact local or special
ALASKA CONST . an. XI. p 7. The proposed initiative now befoie the court does not implicate any uf these

limitations.

FN3. ALASKA CONST .art. X). S2.

On September 4, 2003 an initiative committee named Trust the People sought to exercise the power granted by article
XI. The committee submitted an initiative application for a proposed bill entitled 4kAn Act Relating to Filling a
Vacancy in the Office of United Stales Senatordk (03-SENV, also referred to as 0(he initiativeV). The proposed
initiative was intended to repeal former AS 15.40.010, which gave the governor the power to fill a vacancy in the
office of United States senator by appointment. Under (he prior law, if thirty months or less remained in a vacating
senator's term, the governor's appointee would serve as senator for the remainder of the term. When the initiative was

submitted, AS 15.40.010 provided:
When a vacancy occurs in the office of United Slates senator, the governor, at least five days after me dale of the

vacancy but within 30 days after (he date of the vacancy, shall

(1) appoint a qualified person who, if the predecessor in office was nominated by a political party, has been, for (he six
months before the date of (he vacancy, and is, on lhe date of appointment, a member of the same political parly as that
which nominated the predecessor in office to fill (he *616 vacancy temporarily until (he vacancy is filled permanently

by election; and
(2) by proclamation and subject to (his chapter, call a special primary election and a special election to fill the vacancy
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for ihe remainder of (he (erm of (he predecessor in office if the predecessor's term would expire more than 30 calendar

months after lhe dale of (he vacancy.*— *

FN4. See Ch. 4, § I, SLA 2002. This statute was amended on June 5, 2004 by H B 414. See Ch. 50. SLA
2004.

Under the proposed initiative, all vacancies in the office of United Stales senator must be filled by (he voters in a
special election and (he governor would have no power of appointment. Under the proposed initiative (here could be
no incumbency advantage because no temporary appointment would be permitted. The procedural aspects of the
special election (timing, term limits, primaries, etc ) would mirror the current method by which vacancies in the office

of United States leprcscntnlive arc filled by special election. We set out the proposed initiative in its entirety in the

margin.
FN5. See AS 15 40.140- 220.

FN6. Section 1. AS 15.40.140 is amended to read:
Sec. 15.40.140. Condition and time ofcalling special election. When a vacancy occurs in the office of United

Stales senator or United Slates representative, the governor shall, by proclamation, call a special election to
be held on a dale not less (han 60, nor more (han 90, days after the date the vacancy occurs. However, if the
vacancy occurs on a date that is less than 60 days before or is on or after the date of (he primary election in
the general election year during which a candidate to fill the office is regularly elected, the governor may not

call a special election.

Section 2. AS 15.40 is amended by a adding a new section to read:

Sec. 15.40.165. Term ofelected senator. At the special election, a United Slates senator shall be elected to fill
the remainder of the unexpircd term. The person elected shall lake office on (he date (he United Slates Senate
meets, convenes, or reconvenes following the certification of the results of the special election by the director.
Section 3. AS 15.40.200 is amended to read

Sec. 15.40 200. Requirements ofparty petition Petitions for the nomination of candidates of political parties
shall stale in substance thal the party desnes and intends to support the named candidate for the office of
United Stales senator or United Slates representative, as appropriate, at the special election and requests that
the name of the candidate nominated be placed on the ballot.

Section 4. AS 15.40.220 is amended to read:

Sec. 15.40 220. General provisions for conduct of special election. Unless specifically provided otherwise,

all provisions regarding Ihe conduct of the general election shall govern the conduct of the special election of

the United States senator or United Slates representative, including provisions concerning voter

qualifications; provisions regarding the duties, powers, rights, and obligations of (he director, of other
election officials, and municipalities; provision for notification of (he election; provision for payment of
election expenses; provisions regarding employees being allowed lime from work to vote; provisions for the
counting, reviewing, and certification of returns; provisions for (he determination of the votes and of recounts,
contests, and appeal; and provision for absentee voting.

Section 5. AS 1540 310 is amended to read:

Sec. 15.40.310. General provisions for conduct of special election Unless specifically provided otherwise,

all provisions regarding the conduct of (he general election shall govern the conduct of the special election of

the governor and lieutenant governor, including provisions concerning voter qualifications; provisions

regarding the duties, powers, rights, and obligations of the director, of other election officials, and of
provision for payment of election expenses;

municipalities; provision for notification of the election;
provisions for the counting,

provisions regarding employees being allowed time from work to vote;
leviewing, and certification of returns; provisions for the determination of (he votes and of recounts, contests,
and appeal; and provision for absentee voting.

Section 6. AS 15.40.470 is amended to read:
Sec. 15.40.470. General provision for conduct ofspecial election. Unless specifically provided otherwise, all

provisions regarding the conduct of the general election shall govern the conduct of (he special election of

stale senators, including (he provisions concerning voter qualifications; provisions regarding (he duties,

powers, rights, and obligations of (he director, of other election officials, and of municipalities; provision for
notification of (he election; provision for payment of election expenses; provisions regarding employees being
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allowed lime from work 10 vote; provisions for the counting, reviewing, and certification of raltirns;
provis.ons for ihe determination of the votes and of recounts, contests, and appeal; and provision for absentee

voting.
Section 7. AS 15.40010. 15.40 050, 15.40.060. 15.40.070, 15.40.075, 15.40.130. and ( ] 1540.135 are

repealed.
Section S. Effective Dnte. This Act takes effect January 1, 2005.

*617 After the initiative was submitted to Lieutenant Governor Loren Leman, it was referred to the Depaitment of Law
for pre-ceitification leview. When a month passed and (he initiative had not been certified, Trust the People filed a

complaint against Lieutenant Governor Leman and Attorney General Gregg Rrnkes (ftTrusi the People | <»). Trust

the People alleged that Lieutenant Governor Leman and Attorney General Renkes were unlawfully delaying

certification in violation of Alaska statutory and constitutional law. Trust the People sought a declaratory judgment
(hat the lieutenant governor was required to immediately certify the initiative and prepare petitions and booklets for
circulation. A hearing concerning the delay was held on October 10, 2003 before Superior Court Judge Mark Rindner.
At the hearing the parlies agreed that by October 27, 2003 the lieurenant governor would either certify the initiative
and provide Trust the People with petition booklets as required by law or provide Trust the People with a written
denial of certification A written order concerning the parties' agreement was entered on October 13, 2003.

On October 20, 2003 (he Department of Law issued an opinion slating (hat Ihe initiative £is not a proper exercise of

the law making power reserved to the people under Article XII, Section Il of the Alaska Constitution.$ — The

Department of Law determined that, under the Seventeenth Amendment to the United States Constitution, (he people
do not have the power to determine by initiative the method by which vacancies in the office of U.S. senator will be

filled. The Seventeenth Amendment states in full:

FN7. Anicle XII, section 110of the Alaska Constitution provides:

As used in (his constitution, the terms Oby law$ and Oby the ler .lature.O or variations cf these terms, are
used interchangeably when related to the law making powers. Unless clearly inapplicable, the law making
powers assigned to the legislature may be exercised by the people though the initiative, subject to the

limitations ofArticle X'.
(Finphasis added )

The Serate of the United States shall be composed of two Senators from each Stale, elected by the people thereof, for
six years, and each Senator shall have one vote. The electors in each State shall have the qualifications requisite for
electors of the most numerous branch of the State legislatures.

When vacancies happen in the representation of any stale in the Senate, the executive authority of such Slate shall
issue writs of election to fill such vacancies: Provided. That the legislature of any State may empower the executive
thereof to make temporary appointments until the people fill the vacancies by election as the legislature may direct.
This amendment shall not be so construed as to affect the election or term of any Senator chosen before it becomes

valid as part of (he Constitution.

Concluding (hat the plain language of the Seventeenth Amendment vests lhe power to determine how to fill U.S.

Senate vacancies exclusively in each state's formal representative body, (he department recommended (hat the

lieutenant governor not certify the initiative because it proposed a law that may not be enacted via the initiative
process. Lieutenant Governor Leman denied certification of (he initiative on October 21, 2003.

On October 30. 2003 Judge Rindner conducted a hearing regarding (he denial of certification. Trust (he People argued
that the lieutenant governor's power to deny certification of initiatives was limited to “precise state constitutional ..
guidelines™ (presumably those set out in article XI. section 7 of the Alaska Constitution) and had therefore been
improperly exercised in (his case. Trust the People also argued mat any question regarding the constitutionality of the
initiative could be addressed through review by the courts only if and when the voters of Alaska passed (he initiative.
The stale argued that Lieutenant Governor Leman had the power to deny certification if the initiative concerned a
subject (hat was outside the people's initiative power, and (hat denial was proper in this case because under federal
constitutional law, the method of filling U.S. Senate vacancies cannot be determined by initiative.

*618 Relying on our decision in Kodiak Island Borough v. Mahoney. — Judge Rindner ruled that the

constitutionality of the proposed initiative should not be considered unless and until the Alaska voters enact the
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iniiiaiive into law. Accordingly, Judge Rindner held that Lieutenant Governor Leman erred by denying certification
and ordered him to certify the initiative and provide petition bookt to Trutt the People.®® Judge Rindner emphasised
(hat he was not reaching the merits of (he state's Seventeenth Amendment argument. The state appealed but did not
seek a stay of the superior court's order. Trust the People circulated the petition and obtained almost 30,000 signatures.
On October 30, 2003 Lieutenant Governor Leman certified (he petition for inclusion on (he ballot for the November

2004 statewide general election.

FN8 71 P.3d 896 (Alaska 2003). In Mahoney we held that a municipal clerk,

in determining whether an initiative $ would be enforceable as a matter of law.O should only reject a
petition (hat violates any of (he liberally construed statutory or constitutional restrictions on initiatives or that
proposes a substantive ordinance where controlling authority establishes unconstitutionally.

Id at 900. See infra discussion at Pail IV B

FN9 Trust the People v. State ofAlaska, No. 3AN-03-12217 Ci. (Alaska Super., November 3, 2003).

Briefing forthe appeal of the superior court's decision was completed by early May. On June 3, 2004 House Bill

(H B.)414, OAn Act relating to filling a vacancy in the office of United Slates senator, and to the definition of

apolitical panyO, and providing for an effective dateO was enacted into law without Governor Murkowski's

signature.®” House Bill 414 provides in pertinent part:

FN10. H B. 414, 23rd Legis , 2d Sess. (2004).

FN11. See bill history for H.B. 414, available at http://www.legis . state ak us/basis (Inst visited July 27,
2004). Under (he Alaska Constitution, when the legislature is not in session, the governor has twenty days to
sign or veto a bill, or it will become law without his signature. ALASKA CONST, art. Il. § 17 Because the

governor neither signed nor vetoed H.B. 414. it became law without his signature.

Section 1. The uncodified law of the State of Alaska is amended by adding a new section to read:
LEGISLATIVE INTENT. It is the desire of this legislature that the piavisions of secs. 2-8 and 10 ofthisAct,which
are substantially similar to those proposed in an initiative petition, not be repealed for at least two yearsaftei the Act's

effective date.

Section 2. AS 13.40.140 is amended to read:
Sec. 15.40.140 Condition and time of calling of special election. When a vacancy occurs in the office of United

States senator or United Slates representative, (he governor shall, by proclamation, call a special election to be held on
a date noi less than 60, nor more than 90. days after (he date the vacancy occurs. However,.if the vacancy occurs on a
date that is less than 60 days before or is on or after (he date of the primary election in the general election year during
which a candidate tofill the office is regularly elected, the governor may not call a special election.

Section 3. AS 15.40 is amended by adding a new section to read:
Sec. 15.40.145. Temporary Appointment of United States Senator. When a vacancy occurs in the office of United

States senator, the governor may, at least five days after the date of the vacancy but within 30 days after (he date of the
vacancy, appoint a qualified individual to fill (he vacancy 'empoiarily until the results of the special election called to
fill (he vacancy are certified. If a special election is not called for the leasons set out in AS 15.40.140. the individual
shall fill (he vacancy temporarily until the results of the next general election are certified.

Following passage of H.B. 414, this court on June 9 asked the parties to address whether the case was moot, oi to file a
motion to dismiss. On June 16 Lieutenant Governor Leman removed lhe initiative from the ballot. The lieutenant
governor, concurring with an opinion from Attorney General Renkes, determined that Ihe pioposed initiative was void
because it was "substantially similar® to H B. 414. The state (hen sought to dismiss its appeal to (his couit, arguing

that passage of H B. 414 had rendered the appeal moot.

*619 Trust (he People opposed dismissal, claiming that the proposed initiative and H B. 414 were not substantially the
same. Trust the People filed a new action in the superior court, seeking a declaratory judgment that the pioposed
initiative must be placed on the ballot for the statewide general election in November 2004 and requesting injunctive
relief to prohibit the state from interfering with a popular vote on the initiative (OTrust the People 11 ¢ ).® " Trust
the People argued that Lieutenant Governor Leman's removal of the initiative from lhe ballot violated state statutory
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and constitutional law. The state sought to stay the proceedings in Trust the People Il pending our resolution of its
appeal in Trust the People /. Superior Court Judge Morgan Christen denied the slate's motion and ordered expedited
consideration of the case. The state then Hied a petition for review, seeking to reverse the superior court’s denial of a

stay.
FN12. Trust the People v Leman, No. 3AN-04-08185 Ci.

On July 8 wec i.ssued an order granting the stale s petition for u slay in Trust the People Il. We informed buth pnrties
that we would consider the issue of mootness on an expedited basis when we considered the merits of Tiust the People
I Oral argument was held July 21, 2004. On August 20, 2004 we issued the order set out in footnote 1.

In addition to the briefs filed by the parties to this case, the Alaska Public Interest Research Group (AKP1RG) has tiled

a brief as amicus curiae.

I1l. STANDARD OF REVIEW

[11f2] This appeal raises questions of both state and federal constitutional law, which we review using our independent

We liberally construe state constitutional piovisions that apply to the initiative process, particularly

judgment
construction of federal constitutional provisions,

provisions concerning subject natter limitations.”* Liberal

however, isnot appropriate.®?

FN13. See State. Dep't of Revenue v. Andrade. 23 P.3d 58. 65 (Alaska 2001) (questions of law reviewed de

novo).

FN14. Brooks v. Wright. 971 P 2d 1025. 1027 (Alaska 1999).

FNI S. See Bailey v. Alabama. 219 U S. 219. 239. 31 S.Ct. 145. 53 L Ed. 191 (1911) ("(A state's) power to

create presumptions is not a means of escape from [federal] constitutional restrictions.?).

IV. DISCUSSION

Resolution of this case requires consideration of two issues: (1) Is the initiative void under article XI. section 4 of the
Alaska Constitution, which states that an initiative is void if the legislature passes "substantially the same” measure?
(2) Should the stale's Seventeenth Amendment challenge to 'he proposed initiative be resolved befoie the initiative is

pul on the ballot?

Is ihe Proposed Initiative Void Under Article XI. Section 4 of the Alaska Constitution Because (t Is
ASubstantially (he Sanie” as H.B. 414?

A.

13) Article XI. section 4 of the Alaska Constitution provides:
An initiative petition may be filed at any time. The lieutenant governor shall prepare a ballot title and proposition

summarizing the proposed law. and shall place (hem on the ballot for the first statewide election held more than one

hundred twenty days after adjournment of the legislative session following the filing. // before the election,

substantially the same measure has been enacted, the petition is

FNI16. The procedure for finding an initiative void on grounds of substantial sameness is codified in AS

1545.210:

If the lieutenant governor, with the formal concurrence of the attorney general, determines that an act of the
legislature that is substantially the same as the proposed law was enacted after the petition had been filed, and
before Ihe date of (he election, the petition is void and (he lieutenant governor shall so notify (he committee.
The lieutenant governor's decision to remove an initiative from the ballot on this ground is subject to judicial

review. AS .5.45.240.
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(Emphasis added.)

The pioposed initiative states in relevant part that:
*620 When a vacancy occurs in the office of United States senator or United Stales representative, (he governor shall,

by proclamation, call a special election to be held on a dale not less (han 60, nor more ihan 90, days after (he date ihe
vacancy occurs However, if ihe vacancy occurs on a date that is less (han 60 days before or is on or after the date of
ihe primary election in the general election year during which a candidate io fill ihe office is regularly elected, ihe

governor may not call a special election

The proposed initiative would repeal the statutory provisions in AS 15.40.010 empowering the governor io make a
temporary appointment to till a senate vacancy. According to the impartial summary of (he initiative prepared for the
petition booklets by the lieutenant governor, the initiative dwould repeal state laws by which the governor makes a

temporary appointment of a Senator who serves until an election can be held.d

Following the submission of (he initiative to the lieutenant governor for placement on the ballot, the Alaska legislature
passed H.B. 414. In contrast to the pioposed initiative, K.B. 414 retains the governor's temporary appointment power

in every case in which a senate vacancy might arise. House Bill 414 states in relevant part:
When a vacancy occurs in the office of United Slates senator, the governor may, at least five days after the date of the

vacancy but within 30 days after the date of (he vacancy, appoint a qualified individual to fill the vacancy temporarily
until the results of (he special election called to fill Ihe vacancy are certified. Il a special election is not called for (he
reasons set out in AS 15.40.140. the individual shall fill the vacancy temporarily until the results of (he next general

election are certified.

Notwithstanding this difference, the lieutenant governor determined that the initiative and HB. 414 are substantially
the same. Accordingly, he deemed thr initiative void and removed it from the ballot. The parties sharply dispute

whether (he initiative and (he bill are in fact d substantially (he same.d

The definition of "substantially the samed is not apparent from the text of the Alaska Constitution. And in Warren v.

B oucher,we nOied that there is dncthing in the legislative history of the article, or in the vigorous Hour debates

thereon, which points to an agreed upon meaning or a consciously adopted definition of what this critical language

should meand or that offcis any d helpful discussion of what was the intended scope of the words.d We also

noted that dthe words dsubstanliald or dsubstantiallyd are relative, inexact terms,d whose meaning is dquite

elusive. $ We therefore examined the question dagninsl the total structured of Alaska's constitutional system of

direct legislation.”r?

FNI7. 543 P.2d 731 (Alaska 1975).
FNIS. Id. at 735.
FN19. Id. at 736.

FN20. Id

141 We noted (hat the original proposal of the Constitutional Convention Committee called for d[lJaws proposed by

initiative [to] be submitted to the voters ... unless the legislature enacts ihe measure initiate® ....d EtiH The insertion

of vsubstantially the same measured in place of dthc measured demonstrated (hat the framers wished to allow

FN22 . -
At the same lime, we noted the framers' conviction (hat popular enactment of

some flexibility to the legislature.——
legi-lation should not be fruscated by legislative veto. We ultimately decided that a legislative act is

dsubstantially the samed as the initiative it seeks to supersede if din the main the legislative act achieves the same
general purpose as (he initiative [and] accomplishes that purpose by means or systems which are fairly comparable.d
We also noted that d[t]he brcader the reach of the subject matter, the more latitude must be allowed the

legislature to vary from the particular features of the initiative.d*621 Thus, Warren developed a three-part test

to determine whether a proposed initiative and legislation are substantially the same: A court must first determine Ihe
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scope of ihe subject mailer, and afford ihe legislature greater or lesser latitude depending on whether ihe subject matter
is broad or narrow; next, it must consider whether (he general purpose of ihe legislation is ihe same as the general
purpose of the initiative; and finally it must consider whether the means by which that purpose is effectuated are the
same in both ihe legislation and the initiative.

FN21. Id. at 735 (quoting Constitution Convention Committee’s Proposal No. 3) (emphasis added).

FN22. Id. at 736.

FN23. Id. at 737.

FN24. Id. at 736.

FN25. Id.

Turning lo the first part of the lest, we note (hat the subject matter of lhe legislation and the initiative before us-filling
senate vacancies-is narrow. It is far narrower than the subject mailer of campaign finance reform that wc considered in
Warren. The legislation in Warren was broad and complicated, touching upon a great range of topics, including
campaign spending limiis, reporting of contributions and expenses, restrictions on anonymous contribuiions, penalties

for non-compliance, (he creation of an elections oversight committee to monitor elections, and several olher

topics.In the present case, the legislation is simple and straightforward, essentially dealing with only one

substantive topic: filling of a U.S. Senate vacancy. We agree with Trust the People's assessment (hat 0[t]he simpler
and more focused a law is, (he fewer details (hat can be adjusted without effecting a fundamental change in the

measure's purpose and effect.” As such, we begin our analysis with (he view that the legislature should be accorded

less latitude in its attempts lo Ovary from the particular features of (he initiative O

FN26. Id at 737-38.

FN27. Id. at 736.

Turning 10 the next part of the test, we consider the general purpose of both the initiative and H.B. 414. The
controveisy before us differs fundamentally from Ihe issue we addiessed in Warren. In (hat case, both the initiative and
the pioposed legislation imposed greater controls over election contribuiions and expenditures; and despite some

differences, it was dear (hat they both addiessed the subject matter in similar ways.*" (Indeed, the dispute in
Warren turned almost exclusively on (he third part of the lest, the means by wl ich the competing versions of the law
sought lo vindicate (heir clearly common purpose of campaign finance reform.) We staled (hat the legislature's changes
to the initiative did not V vitiatef ] the aims of the initiative, but ma(de] those aims more feasible of achievement.$

£755 The legislature had made numerous changes to the initiative that implicated the scope of (he law, its enforcement
mechanisms, and olher structural issues concerning the regulation of campaign finance reform. But because these
changes were seen as promoting (he shared goals of both the bill and the initiative, we wcie willing to accept the

legislature's bill as "substantially (he samc” as iis initiative counterpart, even (hough there were in fact differences in

the texts.—— But we cannot find that the competing versions of the legislation before us in this case share a common
purpose. Indeed, as we explain more fully below, we believe (he initiative and H.B. 414 have opposite objectives.

FN28. Id. at 737-39.

FN29. Id. at 739.

FN30. Id. at 739-40. As the dissent in Warren pointed out, $o f the 19 separate sections of the initiative, only
six are (he same as the statute,V and 0[s]even sections have been eliminated entirely by the statute.O Id. at

741 (Erwin, J., dissenting).

In order to determine the respective purposes of H.B. 414 and the initiative, we look to (heir texts to determine
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intent.This, inturn, requires us 10 review (he circumstances surrounding the origins of (he initiative.

FN31. See Falcon v. Alaska Pub. Offices Comm'n. 570 P.2d 469.472 (Alaska 1977).

As amended in 1998. AS 15.40.010 provided in relevant part:
When a vacancy occurs in the office of United States senator, the governor, within 30 days after the date of the

vacancy, shall (1) appoint a qualified person io fill (he vacancy temporarily until the vacancy*622 is filled
peimancnlly by election; and (2) ... call a special primary election and a special eleciion to fill the vacancy for the
lemmnder of the term of (he predecessor in office if the predecessor's term would expire more than 30 calendar months

after the dale of ihe vacancy

FN32. Ch. 30. § 1. SLA 1998.

In 2002 ihe legislature amended the statute to restrict (he governor from filling a vacancy until at least five days had

passed from ihe dale of the vacancy.I( was against this background mat Trust the People formed for lhe purpose
of changing the law by initiative. What was (he intent of that initiative?

FN33. Trust the People argues that the oroposed initiative aiose out of voter frustration with this change in
the law. According to Trust the Peopl> e essential aims of (he initiative are  to remove the appointment
power horn the Governor, in direct response to Governor Muikowski's appointment of his daughter to fill his
own Senate seal.O and to eliminate totally the incumbency advantage for appointed Senators never elected
by the voters. The stale  does not agree with all aspects® of Trust the People's factual claims, which it
argues are based on unsubstantiated opinions. Our resolution of this case does not require us to determine
whether there is merit to the assertions of Trust the People.

We have previously F Id that in determining lhe meaning that voters might attach to a ballot initiative, we will look io

published arguments made m connection with the initiative.— — At the time ot our August 20, 2004 order.”” there
was veiy little published material available because (he voters' handbook has not yet been published. However, the

lieutenant governor's neutral statement of the initiative's purpose, prepared pursuant to state law for the petition

booklets, was available for our review. The lieutenant governor, in his neutral statement of the purpose of the pioposed

initiative, wrote that the initiative would repeal state laws by which the governoi makes a temporaiy appointment of

a Senator who serves until an election can be held.O Trust (he People insists that H B 414 docs not accomplish (his

puipose, but instead achieves precisely (he opposite result.
FN34. Falcon. S70 P.2d at 472 n. 6.
FN35. See supra note |I.

FN36. See AS 15.45.1 80(a).

The critical difference between the proposed initiative and the bill is that while the pioposed initiative precludes
gubernatorial appointment of a United States senator in each and every case of vacancy. H.B. 414 permits the
governor to make a temporary appointment pending an election to fill the vacancy in each and every case This means
that, while (he proposed initiative provides (hat in every instance Alaska's United Slates Senate seats will be filled only
by Alaskan voters, H.B. 414 would allow an unelected executive appointee io fill the seat for an interim period that

could last as long as five months. — —

FN37. House Bill 414 provides that the governor need not call a special election for U S senator where a
vacancy occurs less than sixty days prior to (he primary election in a general election year. Primary elections
are generally held in the last week of August, and general elections in early November, with (he results
certified in late November or early December, at which point the winning candidate is sworn in as senator.
Therefore, were a senatorial vacancy to occur in late June of a general election year, (he governor's appointee
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would serve Tor roughly five months, or until the end of November. See the Slate of Alaska Division of
Elections website, at http://www.gov. slaie.ak.us/1tgov /elections/homepage htmll results.

The state argues that the initiative and the bill are “substantially the sameO because (hey “accomplish lhe same

general goal Thai is, Zander both the act and the initiative, a special election largely replaces (he appointment

piocess. unless (he relevant general election will occur soon after the vacancy.$ But (he slate's argument does not lake
into consideration the two critical differences noted above between the texts of H.B. 414 and the proposed initiative:
(1) H B. 414 retains the executive appointment power in every case while the proposed initiative repeals that power
entirely, which means that (2) H B. 414 allows appointees to fill U.S. Senate seals while (he initiative seeks to ensure
that an unelected appointee will never represent Alaska in the U.S. Senate. We conclude that these differences are so

important (hat it cannot be said (hat the proposed initiative and H B. 414 are *substantially (he sarne.?

*623 The stale advances another argument to support its conclusion that H B. 414 is substantially (he same as lhe
initiative. It notes that, pursuant to article XI. section 6 of the Alaska Constitution, the legislature may amend an

initiative's terms at any tim e .A"T he slate asserts (hat had the legislature not passed H.B. 414 to replace the initiative,
it could just as easily have made ihe same changes to the law by amending the initiative once it was enacted. In
Wancn. we noted (hat the legislature's amendatory power is broad and, in dicta, we suggested (hat (he legislature's
power to supplant an initiative by enacting new legislation might be identical to its power to a m e n d .But ihe
power io avoid an initiative by enacting legislation should not be equaled with the power to amend an initiative
enacted by the voters. While the dicta in Warren v. Boucher might be read to equate the two powers, they are not
equal. This is because the Alaska Constitution contains no explicit limitation on the legislature's power to amend an

initiative enacted by the voters,but itdoes contain such a limitation on the legislature's power to avoid a pioposed
initiative: Legislation designed to avoid a vole on a proposed initiative must be Osubstantially (he sameO as the

Finally debate surrounding the adoption of article XI. section 4 reflects the framers' concern (hat the

initiative. 11"
even amendments to

legislature be given only Othe power to amend and not the power to destroy.Thus,

popularly-initiated legislation must still ~ effectuate [ ] the intent of ihe electorate, and an amendment (hat

so vitiates an act passed by initiative as to constitute its repeal is not nccepiablc.A?

[n]Jo law passed by

FN38 The Constitutional Convention Committee's original proposal also stated that
but this too was

amended or repealed by (he legislature for a period of three years,
may not be repealed by the legislature

Constitutional Convention

initiative may be ...
changed to ihe present constitutional language (hat an initialed law
within (wo years of its effective date [bul] may be amended at any time ....
Committee Proposal No. 3, Section 4 (Dec. 9, 1955).

FN39 Warren v. Boucher. 543 P.2d 731. 737 (Alaska 1975).
FN40. See ALASKA CONST., art. XI. j}6.

FN4I. ALASKA CONST., art. XI. § 4.

FN42. Warren, 543 P.2d at 740 (Erwin, J.. dissenting).

(Alaska 1977) ( considerable language changes”® in

FN43. Warren k Thomas. Sfaj P.2d 400, 403
law only served to clarify and render (he law more

legislature's amendments of popularly-initialed
precise, and thus did not repeal it).

FN44. Warren v. Boucher. 543 P.2d at 737.

The essential inquiry, then, is whether any difference between H.B. 414 and the initiative so vitiates® (he initiative's

uncontradicted general purpose as to render H.B. 414 not substantially the same.” Trust the People asserts (hat, by

continuing] the governor's appointment power and merely expanding] the period during which a special election is

required, H.B. 414 preserves® and codifies® both the governor's appointment power and the incumbency
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advantage given to his appointees when they later stand for election. According to Trust Ihe People, the initiative and

the bill thus "materially differ.» The slate does not deny that this difference exists, but seeks to downplay or justify

its effects, insisting that ¢ [tjhe act and the initiative do accomplish the same general goal,£ and that the short-term
nature of the governor's appointment power under H B. 414 $ii not significant in light of (he more general goals of

the initiative and ihe act.£

ih.it (he legislature's modifications to (hr pioposed initiative were necessary, because the

The stale also argues
legislation that could seriously cripple or frustrate the sound workings of

initiative, as drafted, is ill-conceived
government. According to (he state, even a temporary vacancy in one of Alaska's United States Senate seats (which,

under the initiative's framework could last as long as five months) could damage Alaska's “interests in the national
government® and Omake a difference in the passage of legislation imponani to Alaska.v> The state further argues

(hat Offjilling senate vacancies quickly also could be a matter of national impoitance,” because "a terrorist attack

on the Capitol could wipe out lhe United States Senate,” and O0[t]he ability of one branch of the federal

governmcnl*624 to function might depend on the states' ability to fill vacant seats quickly.” While the siale raises

serious policy arguments in favor of H B. 414, they relate to (he wisdom of the legislation and thus are more properly

directed to (he voters consideung the proposed inilulive-and not lo (he queslioi whether Ihe proposed initiative and

H.B. 414 aie substantially the same. As has been noted, lhe relevant judicial inquiry Ois not whether (he provisions

are wise, but whether (he legislative act is substantially the same as the initiative.”

FN4S. Id at 743 (Erwin, J., dissenting).

The slate also contends that an appointee running for a vacant seat in a general or special election may not necessarily
derive any benefits from his or her status as an incumbent, thereby minimizing the differences between H.B. 414 and
the pioposed initiative. The state asserts that 0(a) temporary appointee who ia thousands of miles from Alaska and is
trying to lenrn how to be a senator right before Ihe election might be at a disadvantage as against a candidate present in
Alaska, garnering support and raising money. ¢ Olndeed,” the state says, *someone wishing to permanently fill the
seat might well decline to take a temporary appointment.O But had the legislature truly sought to assure that Alaska
maintained competent representation in Washington while eliminating any incumbency advantage for a temporary

appointee, it could have tailored H.B. 414 to forbid a governor's appointee from running for election after

appointment. Jn fact, the legislative history indicates that such a provision was proposed and rejected.This casts
considerable doubt on (he state's claim that H.B. 414 is substantially the same as the proposed init- ive.

FN46. The minutes of the Senate State Affairs Committee's March 18, 2004 discussion of H.B. 414 indicate
that Senator Greichen Guess pioposed an amendment that would have prevented a governor's temporary
senate appointment from standing for reelecnon in a subsequent special election. Senator Guess explained

that she was  worried that the temporary appointee has an incumbency advantage,” and that this would be

Oat odds with the intent® of the initiative, Owhich is to make a clean process (hat is separate from an

appointment.9 The amendment failed.

We conclude that the intent of the proposed initiative is to strip (he governor of appointment power, to ensure that
occupants of Alaska's seats in (he United Slates Senate are chosen by the voters, and to eliminate all of lhe perceived
advantages that an incumbent appointee might receive in a special or general election to fill the vacancy. House Bill
414 preserves the power of gubernatorial appointment in every case of a vacancy, it allows vacancies in lhe United
States Senate to be filled first by executive appointment rather than only by the voters, and it preserves potential
incumbency advantages that might be conferred on the executive's appointee. Because the initiative and H.B 414 seek

to accomplish different objectives, (hey do not share a common purpose and (hey are not “substantially the same 0
Accordingly, we hold (hat the initiative has not been voided by enactment of H.B. 414.

B. Should the Constitutionality of the Proposed Initiative Be Reviewed Before the November 2004 Election?

fSI The state argues (hat, even if the petition were not voided on grounds of ¢ substantial sameness,¢ we should hold
that it cannot be placed on the November ballot because Ihe Seventeenth Amendment to the U.S. Constitution does not
. allow the pioposed change to be made by initiative. Trust the People and the amicus respond that pre-election’review
of the initiative is premature and that we should only determine its constitutionality if the proposal is adopted at the
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election. The stale rejects (his coniention, arguing that pre-election judicial review is appropriate because, it claims. Ihe
initiative violates the Seventeenth Amendment. Because we conclude that pre-election judicial review may extend only
to subject matter restrictions that arise from n provision of Alaska law that expressly addresses and restricts Alaska's
constitutionally-established initiative process or to proposals (hat are clearly unlawful under controlling authority, we
agiee with Trust the People and the amicus that pre-election review is not appropriate in this case. Accordingly, we
affirm *625 the decision of the superior court holding that (he lieutenant governor could not engage in pre-election

eview of the Seventeenth Amendment issue.

As we have recognized on other occasions, P articles Xl and XII are the only provisions of the Alaska Constitution

that explicitly mention the initiative process.P Specifically, article XI. section 7. describes certain express

subject-matter restrictions:
i'N'47. Brooks v. IVng/ir. 971 P.2d 1025. 1027 (Alaska 1999).

The initiative shall not be used to dedicate revenues, make or repeal appropriations, create courts, define the

jurisdiction of courts or prescribe their rules, or enact local or special legislation.*A"*

FN48. Alaska Const., an. XI. § 7. These restrictions are mirrored in AS 15.45 010.

Article XI1. section 11. in turn, specifies that the electorate's power to legislate by initiative is always Psubject toP
these express restrictions; section 11 also more generally recognizes (hat the initiative process may be implicitly
restricted by other provisions, but only if such provisions make the process Pclearly inapplicableP:

Unless clearly inapplicable, the law-making powers assigned to the legislature may be exercised by the people through

the initiative, subject to the limitations of Article XI.*— -*

PN49. Alaska Const., art. XII, § 11 (emphasis added). See also Brooks. 971 P 2d a( 1028-29 (describing
constitutional history of section 11 as indicating that its Pclearly inapplicableP language meant that
initiative process was inapplicable only when PSS idiots would agree (hat it was inapplicableP)

These provisions largely define the permissible scope of pre-election subject-matter review in Alaska.Early on, in

Boucher v. Engstront, we approvingly noted Plhe general rule that courts will refrain from giving advisory

opinions on the constitutionality of statutes,P but recognized that an exception to this principle would apply Pin

regard to review of initiatives prior to submission to the electorate for approval. P As we expressly described it in

Boucher, this exception applied to a limited set of challenges:

FN50. There is an additional basis for pre-election review in Alaska, not argued in the case before us:
initiative are unconstitutional P may be considered

P[G]eneral contentions that (he provisions of an
argument about its

pre-election Ponly . if Pcontrolling aulhorityP leaves no room for
unconslilutionality.P Alaska Action Clr., Inc. v. Municipality ofAnchorage. 84 P.3d 989. 992 (Alaska 2004)
(quoting Kodiak lIsland Borouyh v. Mahonev, 71 P.3d 896, 900 (Alaska 200.1)) and Brooks. 971 P 2d at
1027. We provided an example of the type of clearly controlling authority that might allow a pioposed
initiative to be removed from the ballot: PThe initiative's substance must be on (he order of a proposal (hat
would Pmandal(e] local school segregation based on raceP in violation of Brown v. Bd. of Educ. before the
clerk may reject it on constitutional grounds.P Alaska Action Clr.. 84 P.3d at 992 (citations omitted). In this
case, (he slate concedes (hat ihe provisions of (he proposed, initiative would be Pperfectly constitutional and

above repronchP if enacted by Ihe legislature.

FN51. 528 P.2d 456 (Alaska 1974) overruled on other grounds by McAlpine v. Univ. ofAlaska. 762 P 2d 81
(Alaska 1988).

FN52. Boucher. 528 P.2d at 460.
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This court, ... although recognizing the general limitation that only enacted legislation is subject to judicial review,
[has] held that our courts are empowered to review an initiative to ascertain whether it complies with the particular

constitutional and statutory provisions regulating im/in/iver*——~

I:NS3. Id. (citing Wallers v. Cease. 394 P.2d 670 (Alaska 1964); Starr & Hasuhind. 374 P2d 316 (Alaska

1962)) (emphasis added).

We stressed that it was necessary to apply the exception to this set of challenges in order to enforce the meaning of (he
initiative process as set out in Alaska's constitution. We said:
The people for their own protection have provided that the initiative shall not be employed with respect to certain

matters. Unless the courts had power to enforce those exclusions, they would be futile.” N<i4l

FN54. Id (quoting liowe v. Sec'v ofthe Commonwealth. 320 Mass. 230, 69 N.E 2d 115, 128 (19461).
In initiative cases decided since Boucher, we have consistently restated the language of Boucher that limits
pre-election review to *626 cases involving compliance with ethe particular constitutional and statutory provisions
regulating initiatives. ¢ Most recently, in Alaska Action Center, Inc. v. Municipality ofAnchorage, " referring
to this type of challenge, we stressed that e¢[separation of powers principles are not offended by this procedure, as

these restrictions were devised to prevent certain questions from going before (he electorate at all.

FNSS. See, e.g.. Brooks. 971 P.2d at 1027 (quoting Boucher ); Alaska Action Ctr.. 84 P.3d at 992 (quoting
Brooks 'squotation from Boucher); Whitson u Anchorage. 608 P.2d 759. 761-62 (Alaska 1980).

FN56. 84 P.3d 9S9.

FN57. Id at 992.

Alaska Action Center involved a challenge to a municipal clerk's decision rejecting a proposed initiative on lhe ground
that it piovided for an appropriation, in violation of article XI, section 7, and AS 29.26.100. In deciding the claim, we
expressly followed the conventional rule that an initiative may be reviewed before going to the voters to ensure

compliance with ethe particular constitutional and statutory provisions regulating initiatives.+ Finding that

¢ |t]he proscriptions of AS 29.26.100 and article Xf. section 7 of the Alaska Constitution are such limitations,¢ we
A
concluded that pre-election review was proper.ﬂ\l—9 Thus, Alaska Action Center simply applied the test articulated in

Boucher. To be sure, Alaska Action Center distinguished (his kind of revjewable ¢ subject-matter® challenge from
¢ [o]ther challenges .. grounded in ¢general contentions that the provisions of an initiative are unconstitutional.¢ ¢
But this distinction simply describes a baseline for pre-election review; although it usefully points out (hat

pre-election review of an initiative proposal usually involves a subject-matter challenge-as opposed to a general claim

of substantive illegality-it does not say that all subject-matter challenges must automatically qualify for full

pre-election review.
FNS8. Id.

FN59. Id. at 993.
FN60. Id. at 992 (quoting Brooks, 971 P.2d at 1027).

By consistently pointing out (hat pre-election review is needed to ensure compliance with ethe particular

constitutional and statutory provisions regulating initiativese -thal is, with (hose restrictions specifically ¢devised to
prevent certain questions from going before (he electorate ¢ our cases establish that pre-election review does not

encompass all potential subject-matter restrictions, but extends only to the restrictions imposed by Alaska
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constitutional and statutory provisions regulating the initiative process. So interpreted, our cases make pre-election
review appropriate (n ensure compliance with the express initiative restrictions set out in article XI. section 7. Our

cases similarly allow pre-election review, under article XII, section Il. to ensure compliance with subject-matter

restrictions set out in other legal provisions; but under the express terms of article XII, section 11, the scope of review

would be limited to cases of obvious non-compliancc-cases where the initiative process would be “clearly

inapplicable.?

PNG61. See, e g, Kodiak Island Borough v. Mahoney. 71 P 3d 896, 900 (Alaska 2003) (comparing section
M's ~clearly inapplicable® requirement to stringent test applicable when executive order declares statute

unconstitutional); Brooks, 971 P 2d at 1029 (describing section 1l's *clear idiot" test).

Dy contrast, (he state argues that our cases stand for the proposition that whenever the issue is whether voters can enact
the law by initiative, it is appropnate for pre-election review. The slate thus argues for a broad rule (hat would allow a
full range of pie election review of all subject-matter challenges, “regardless of the source of the restriction.O In
niguing that full pre-election review is appropriate for even those subject-matter challenges Onot enumerated in

Alaska law.O the state overlooks the limning language noled above that we have employed in several cases.

The state aigues that we reviewed the constitutionality of an initiative prior to its placement on the ballot in Yule Air

Alaska, Inc. v. McAlpine. Challengers to the initiative in Yule Air argued that the initiative *627 was

unconstitutional because it concerned two subjects, which violated article Il. section 13 of the Alaska Constitution

which requires that every bill be confined to one subject; they also argued that (he initiative directed (he executive

to seek repeal of (he Jones Act, and was thus unconstitutional because it was not a proper subject for an initiative under
article XI. section | of the Alaska Constitution, which limits the use of the initiative to the enactment of law s.*" We

resolved these questions on the merits before the initiative was placed on the ballot. T he state argues that because
we reviewed an initiative to determine if it violated a subject mailer limitation not enumerated in article XI. section 7
of the Alaska Constitution in Yute Air, we should now likewise determine whether the people are lestricted from
enacting by initiative legislation on the subject of filling of senate vacancies before the election. But unlike the
challenge raised here, which alleges that the Federal Constitution prohibits enactment by initiative, the challenge lo the
initiative in Yule Air concerned two limitations placed on the initiative process by the Alaska Constitution. Thus,
pre-election review in Yule Air did not violate our holding , Boucher v. Engstrom that such review should be limited
to asceitaining whether an initiative is in compliance with constitutional provisions (hat regulate legislative enactment

via iniliative. 22

FN62. 698 P.2d 1173 (Alaska 1985).
FN6.L Id. at 1175.

PN64. Id.
FN65. Id. at 1177.
FN66. 528 P.2d 456. 460 (Alaska 1974).

The state also relies on Alaskansfor Legislative Reform v. Slate, in which an initiative that would have imposed

term limits on legislators was denied a place on the ballot. We note at the outset that no parly in that case opposed

pre-election review. As Judge Shonell noted in his opinion (adopted by this court), the issue was not raised at the trial

level because Oboth parties [had] the intention of obtaining pre-election dispositive review. It appears that

there was no consideration by any court at any level of (he question whether pre-election review was proper. Second,
to the extent that Alaskansfor Legislative Reform supports pre-election review of claims that a term limits initiative is
unconstitutional, it appears to have been overruled by Kodiak Island Borough v. M a honey,where we declined lo

allow pre-election review of a (erm.-limils proposal.”2 Finally, since Judge Shortell ordered the initiative removed

from the ballot, the case was clearly ripe for immediate review; indeed, the only way for this court to avoid

pre-election review would have been to declare sua sponte that Judge Shortell erred in addressing the constitutional
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issue.

PN67, 887 P.3d 960 (Alaska 1994V

PN68. Id. at 962 n. 6

FN69. 71 P.3d 896 (Alaska 2001).

FN70. Id at 897.

FN71.Alaskans loe Legislative Reform. 887 P.2d at 966.

The state also relies on Brooks v. Wright,££!122 arguing (hat it raised a subject maii-r claim that was subject io
pre-election review. Bui for present purposes, it is crucial io lake account of the enact nature of the claim raised in
Brooks The case involved an initiative proposing to ban all use of wolf snares. The challengers alleged that article
VIII of ihe Alaska Constitution did not allow the initiative process to be used for game-management purposes because
the language of that constitutional provision and the provision's grant of trustee-like powers to the slate implicitly gave

the legislature exclusive authority to manage Alaska's natural resources. But while basing their pre-election

challenge on this constitutional theory, the initiative's opponents did not actually seek review of their article VIII
Instead, (hey argued more narrowly that the implied subject-matter restriction imposed by article VIII
under Article XII, the initiative process is

So asserted, the challenge in Brooks did

claim, as such

violated the clearly inapplicable”® test of article XII, section I1:
clearly inapplicable” to resource management *628 decisions!.]

subject-matter”® restriction embedded in article VIII; it further asserted (hat this restriction

more than claim a
particular”™ provisions governing ihe proper scope of initiatives: article

implicated one of the Alaska Constitution's
XI1

FN72. 971 P 2d 1025 (Alaska 1999)
FN73. Id at 1027-29.

FN74. Id

Our opinion in Brooks resolved the constitutional claim by applying article XIl, section Il's clearly inapplicable”

test Our opinion acknowledged that [pjre-election review of challenges to ballot initiatives is limited to ascertaining

whether [the initiative] complies with the particular constitutional and statutory provisions regulating initiatives'
[ajrticles XI and XII are (he only provisions of the Alaska Constitution (hat explicitly mention the

and that
one of the enumerated Article

After noting that lhe challengers did not claim a violation of

initiative process.
we took pains to point out that they argued, instead, that the initiative process was

X1 limitations. clearly

inapplicable”® to resource management decisions” under article XI1.” 2 We then applied the article XII standard

and concluded that neither prong of the challengers' claim that article VIII impliedly restricted using (he initiative

process to ban wolf snares was sufficiently persuasive to establish that the proposed wolf-snare ban was clearly

inapplicable” to the initiative process under Article XII.

FN75. 1d. at 1027 (citing Boucher. 528 P.2d at 460).

FN76. 1d
FN77.W.
FN78. Id. at 1030, 1033.

Brooks thus based its ruling on the article VIII issue by using article XH's clearly inapplicable® standard. By so
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doing, it treated the claim as a permissible pre-election challenge under the narrow rule enunciated in Boucher, which,
as already mentioned, expressly limits the scope of pre-election review to “particular constitutional [or] statutory

provisions n gulating initiatives. 4> Thus, Brooks strongly supports the rule (hat when an alleged subject-matter
violation hinges on .in implied constitutional restriction outside the specific restrictions enumerated in article XI.
section 7-as the challenge did in Brooks-w is eligible for pre-election review only if it meets ailicle XII. section I1s

Odearly inapplicable” test.

The state also ielies on Whitson v. Anchorage - B u t (hat case supports Ihe conclusion that pre-election review is
not appropriate here. In Whitson, (he Municipality of Anchorage challenged an initiative in court before submitting it
to ihe voters. The municipality contended (hat, if enacted, the proposed initiative would violate provisions of state law
implicitly limiting the electorates right to enact an ordinance on the topic covered by the pioposed initiative.”" In
opposing this challenge, the initiative's proponents argued (hat lhe challenge was premature and could not be decided

before the election. But we disagreed, specifically concluding that lhe provision qualified for pre-election review

because it Oplainly ... would conflictO with state law and was *in clear conflict with a state statute.” Whitson

thus illustrates an application of Ihe clear “controlling authority” exception to the general rule against pre-enactment

review that we refeired to in Alaska Action Center
FN79. 608 P.2d 759 (Alaska 1980).
1:N80. Id. at 761.

FN81.Id at 761-62.

FNB82. 84 P.3d 989. 992 (Alaska 2004). See discussion supra note 50.

In sum, a nairow interpretation of ihe permissible scope of pre-election review is faithful to our case law ,*" is

supported by the strong policies that generally disfavor advisory opinions, and is justified by (he limited purpose of

pre election review-to protect (he Alaska Constitution's express provisions defining the initiative process Because

the *629 subjf't matter at issue here-tilling senate vacancies-is not specifically barred from the initiative process under
aiticlc Xl. section 7. nor “clearly inapplicable® under article XII, section 11. nor is its resolution clear under
controlling authority, we conclude that (he proposed initiative meets the test for submission to (he voters. Its ultimate
compliance with the Seventeenth Amendment falls outside the proper scope of (he lieutenant governor's pre-election

review.

FNB83. See. e.g.. Brooks. 971 P.2d al 1027 (quoting Boucher, 528 P.2d at 460 ovenuled on other grounds by
MeAlpine v. Univ. ofAlaska. 762 P.2d 81 (Alaska 1988));Alaska Action Clr.. 84 P.3d at 992 (quoting Brooks

s quotation from Boucher ).

1:N84. Boucher. 528 P 2d at 460. See also Citizens for Tort Reform v. McAlpine. 810 P 2d 162. 168-70
(Alaska 1991).

V. CONCLUSION

Because H B. 414 is not “substantially the same<> as 03SENV, the initiative is not void under (he Alaska
Constitution. Because the stale's Seventeenth Amendment argument does not involve a subject mailer restriction
arising from a provision of Alaska law (hat expressly addresses and restricts Alaska's constitutionally-established
initiative process or a proposal that is clearly unlawful under controlling authority, we AFFIRMED (he superior court's

decision to deny pre-election review of the Seventeenth Amendment issue.

For these reasons, we directed the lieutenant governor to place Trust the People's initiative, 03SENV, on the general

election ballot.

Aluska.2005.
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Warren v. Boucher,Alaska 1975. !
Supreme Court of Alaska.

Clifford E. WARREN, Appellant,
V.
H A. (Red) BOUCHER and Stale of Alaska, Appellees.
No. 2315.

Nov. 28, 1975.

Plaintiff sued for declaratory and injunctive relief to compel lieutenant governor to place initiative proposal on ballot,
although lieutenant governor had determined that initiative was void since substantially similar to an act of the
legislature. The Superior Court, Third Judicial District, Anchorage, Victor D. Carlson, J., rendered summary judgment
for defendant and plaintiff appealed. The Supreme Court, Connor, J, held that the statute permitting lieutenant
governor to determine substantial similarity between act and proposal is not an unconstitutional delegation of judicial
power to the executive and (hat the measures were substantially similar within constitutional provision permitting

legis'ature to void an initiative by passing a substantially similar measure.

Affirmed.

Erwin, J., dissented and filed opinion in which Burke, J .joined.

West Headnotes
£1] Statutes 361 0=301

361 Statutes
3611X Initiative
361 k3QI k. Initiative in General. Most Cited Cases

Constitutional provisions for determination of election contests as prescribed by law and definin0 $by
identical with by the legislature, gave legislature power to enact method of determining whether act and initiative
provision are substantially the same, so as to void initiative. AS 15.45.210;Const, art. 5. $ 3:art. 11. (j4:art. 12, § 11.

law4> as

121 Constitutional Law 92 0=70.1(1)

92 Constitutional Law
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92111 Distribution of Governmental Powers and Functions
92111(B) Judicial Powers and Functions
92k7Q Encroachment on Legislature

92k70.1 fn General
92k70.1(1) k. In General. Most Cited Cases
Court is disinclined to pass judgment on means selected by legislature to accomplish legitimate purposes unless such

means clearly violate Constitution.
|3J Constitutional Law 92 €=80(1)

92 Constitutional Law
92111 Distribution of Governmental Powers and Functions

92111(C) Executive Powers and Functions

92k78 Encroachment on Judiciary
92k80 Powers, Duties, and Acts "nder Legislative Authority
92k80(l) k. In General. Most Cited Cases

Statutes 361 €=302

361 Statutes
3611X Initiative
361 k'302 k. Constitutional and Statutory Provisions. Most Cited Cases
Statute authorizing lieutenant governor to determine whether act is substantially the same as initiative proposal, so as
to void initiative, is not unconstitutional delegation of judicial function to executive officer. AS 15.45.210; Const, art.

11. §4.
f4] Constitutional Law 92 C=12

92 Constitutional Law
9211 Construction, Operation, and Enforcement of Constitutional Provisions

92k J1 Genei*l Rules of Construction
92k 12 k. In General. Most Cited Cases
Pui poses and intentions of framers of Constitution must be inferred from language of Constitution itself with careful

regard for apparent aim framers had in mind.
[5] Statutes 361 €=301

361 Statutes
3611X Initiative
361 k301 k. Initiative in General. Most Cited Cases

Under constitutional provision permitting legislature to void initiative petition by enacting “substantially the same
measure,” legislature's discretion is reasonably broad; there is substantial similarity if in (he main the act achieves
same general purposes as initiative and accomplishes purpose by means or systems which me fairly comparable; it is
not necessary (hat the (wo measures correspond in minor particulars or even as to all major features and the broader the
reach of (he subject matter, the more latitude must be allowed legislature. Const, art. 11. 54.

[6] Statutes 361 €=301

361 Statutes
36U X Initiative
361k30J k. Initiative in General. Most Cited Cases
Legislative act relating to election campaigns was substantially similar to initiative proposal relating to campaign
ccrtributions, expenditures, and their limitations, despite differences between the measures, and act effectively

displaced initiative. AS 15.13.010 et seq., 15.45.210;Const, an. 11. S4.

*731 Clifford E. Warren, pro se.
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Timothy G. Middleton, Asst. Atty. Gen., Anchorage, Norman C. Gorsuch, Ally. Gen., Juneau, for appellees.

Eefore RABINOWITZ, C. J.. and CONNOR. ERWIN. BOOCHEVER and BURKE. JJ.

*732 OPINION

CONNOR, Justice.
This case raises issues regarding the initiative procedure in Alaska. Specifically, it is concerned with the piocess and

conditions, if any, by which enactments of the legislature can operate to prevent an initiative from appearing on the

ballot.

The procedural history antedating this appeal is undisputed. Prior to the regular 1974 session of the Alaska legislature,
an initiative petition entitled "A n Act relating to campaign contributions, expenditures, and their limitations' was filed
with the lieutenant governor. During that session, the legislatuie enacted Ch. 76, SLA 1974. That act is entitled, OAn

Act relating to (he election campaigns; and providing for an effective date

Pursuant to AS 15.45.210,”" the lieutenant governor, H. A. (Red) Boucher, sought to determine whether the act and

the initiative were substantially the same. An opinion of the attorney general. Norman C. Gorsuch, was sent to the
1974. The attorney general's opinion was (hat the measures were

lieutenant governor in a letter dated June 17,
concurred andnotified the

substantially (he same and, therefore, the initiative was void. The lieutenant governor
initiative committee that (he initiative would not appear on the ballot.

FNI. AS 15.45.210 provides;
A1 f the lieutenant governor, with the formal concurrence of the attorney general, determines that an act of the
legislature that is substantially the same as the proposed law was enacted after the petition had been filed, and before

the date of the election, the petition is void and the lieutenant governor shall so notify the ocmmiltce. »

This case was initiated on June 25, 1974, when Clifford E Warren filed a "Complaint for Declaratory Judgment” in
the superior court. Warren sought a preliminary injunction requiring the lieutenant governor to place the initiative on
the primary ballot of August 27, 1974, or alternatively, on the general election ballot.

Oral argument was heard on June 28, 1974, and (he preliminary injunction was denied.

On July 16, 1974, Warren brought a petition for review to (his court. The petition was initially denied, but on motion
for reconsideration review was granted and, on August 20, 1974, we remanded the case to the superior court with
directions to proceed to a final determination of the action as expeditiously as possible.

On September 6, 1974, Judge Carlson granted summary judgment for defendants in a memorandum decision.From

that judgment (his appeal has been taken.

Warren offers (wo significant arguments in contending that (he initiative should be placed before the voteis. He asserts

that;
(1) AS 15.45.216:£ is unconstitutional because the legislature has improperly delegated a judicial function to an

executive officer;

FN2. Id.

(2) Ch. 76, SLA 1974 and the initiative are not substantially similar;
Several additional arguments are offered by appellant, though not nil of (hem warrant extended analysis.
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Appellant strongly urges Ihat AS 15.45.2)0 impropet ly delegates to the lieutenant govci nor the duty of determining, in

the first instance, whether an act and an initiative are ¢ substantially the same ¢ He argues that this law violates the

separation of powers doctrine ‘bky vesting the construction of constitutional language in an executive officer of Ihe state,
i-K *

lather than in *733 the courts.— - The statute, enacted in 1960, provides:

FN3. Warren also contends lhat AS 15.45.210 violates Alaska Constitution. Art. HI. Sec. 22.

OAIl executive and administrative offices, departments, and agencies of (he state government and their respective
functions, powers, and duties shall be allocated by law among and within not more than twenty principal departments,
so as to group them as far as practicable according to major purposes. Regulatory, quasi-judicial, and temporary

agencies may be established by law and need not be allocated within a principal department. ¢

¢ Determination of void petition. If the lieutenant governor, with the formal concurrence of the attorney general,
determines that an act of the legislature that is substantially the same as the proposed law was enacted after the petition
had been filed, and before the date of the election, lhe petition is void and the lieutenant governor shall so notify the

committee ¢
Obviously, the statute was enacted to effectuate Art. XI. See. 4. of the Alaska Constitution. That provision states:

¢ initiative Election. An initiative petition may be filed at any time. The lieutenant governor shall prepare a ballot title
and proposition summarizing the proposed law, and shall place them on lhe ballot for the first statewide election held
more than one hundred twenty days after adjournment of (he legislative session following the filing. If, before the

election, substantially the same measure has been enacted, the petition is void.”

11] At the outset, we note that Art. XI. Sec. 4. does not expressly confer on any bianch or agency lhe power to
determine whether an act and an initiative are ¢ substantially the same.” However, Alaska Constitution. Ail. V. Sec.

3, declares in part:
¢ There procedure for determining election contests, with right of appeal to the courts, shall be prescribed by law.O

Alaska Constitution. Art. XII, Sec. 11. provides, in part:¢As used in this constitution, the terms ¢by law” and ¢by

the legislature,¢ or variations of these terms, are used interchangeably when related to law-making powers.'

We conclude that these constitutional provisions, when read in harmony, give the legislature the power to enact a
method of determining whether two provisions are ¢substantially the same,” as used in Art. XI. Sec. 4. of the Alaska

Constitution.

121 The legislature has expressly delegated its pow-er in this regard to the lieutenant governor,— subject to review by

the courts — In reviewing that delegation of power, we reiterate that we are disinclined to pass judgment on the
means selected by the legislature to accomplish legitimate purposes, unless such mean' clearly violate the Constitution.
DcArmond v. Alaska State Development Corp., 376 P.2d 717, 724 (Alaska 1962)

1:N4. See AS 15.45.210.n. 1, supra.

FNS. AS 15.45.240 provides:
¢ Any person aggrieved by a determination made by the lieutenant governor may bring an action to have the

determination reviewed within 30 days of the dale on which notice of (he determination was given by any appropriate

remedy in the superior court.+

Courts in modern times have been reluctant to declare legislation unconstitutional on the ground of improper

delegation of power.-1- Indeed, Professor Louis L. Jaffe, in commenting on the United States Supreme Court's

attitude toward such challenges, has noted:

FN6. See generally, Jaffe, An Essay on the Delegation of Legislative Power, 47 Colum.L.Rev. 359 and 561
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(1947).

OThe Court has given the Congress a latitude broad enough for almost any administrative experiment presently

believed necessary.
I N7. Id. at 581.

*734 And Professor Kenneth C. Davis has stated:
O We have learned that the danger of tyranny or injustice lurks in unchecked power, not in blended power —

I:N8. K Davis, Administrative Law Text s 1.08. at 25 (1972)

This does not mean that the legislature has an unlimited rinht to delegate its responsibilities. But where it would be
impractical or cumbersome for the legislature to undertake the task in question, a limned delegation, subject to

appropriate review, has been upheld.

FN9 See e. g.. Union Bridge Co. v. United Stales, 204 U.S. 364. 387. 27 S Cl. 367, 51 LHd. 523 (1907):
Meadowlark Farms, Inc. v. 111 Pollution Control Bd.. 17 111.Apia.3d 851. 308 N.E2d 829. 832 (1974):

Lcininncr v. Alucr, 316 Mich. 644. 26 N.W.2d 348. 352 (1948).

[3] Turning to the case at bar, the legislature has divested itself of a fact finding (ask which has no direct relation to
that body's law making funcitions. Comparative analysis of varying pieces of legislation can be an arduous and time
consuming endeavor. We find that the delegation in this case is based on sound, practical considerations.

In delegating the responsit .ity to the lieutenant governor,the legislature has assigned the task to the person who

is in charge of administering and supervising the conduct of all state elections. I n addition, the lieutenant governor

peifoims extensive ministerial functions related to the initiative process.Thus, the legislature has delegated its

authority to a logical governmental officer.

FN1Q. The delegation initially went to the secretary of slate, but that office was supplanted by the creation of

the lieutenant governor's post in 1970.
FN11. See AS 15.15 010 et seq.

FN12. See AS 15.45.010 et seq.

The delegated function, in this instance, is definitionally narrow. The lieutenant governor, aided by the attorney

general, must make a simple factual determination: Are two documents substantially the same in their content? In

lieutenant governor is not formulating policy. The framers of the Alaska

carrying out this determination, the
By

Constitution have already decided that an initiative is void if legislation, which is substantially the same, exists.
determining whether two documents are substantially the same, the lieutenant governor is simply effectuating

constitutional policy.

Similar non-discretionary delegations have been upheld in ohter jurisdictions. The Alaska legislature has
expressly afforded an aggrieved party the right to judicial revjew .”" In these circumstances, we hold the delegation
of power in AS 15.45.210 to be both reasonable and constitutional.

FN 13. See, e. g,, Adams v. Bolin. 74 Ariz. 269. 247 P.2d 617, 627-28 (1952): Hodges v. Dawdv. 104 Ark-
583. 149 S.W. 656. 658-59 (Ark.1912): Leinimter v. Alger. 316 Mich. 644. 26 N.W.2d 348. 352 (1948):
Schmidt v. Gronna. 68 N.D. 488. 281 N.W. 57. 60 (1938): Brazelll v. Ziegler. 26 OId. 826. 110 P. 1052

(1910): White v. Welling. 39 Utah 335. 57 P.2d 703,705 (19361.
Cf. Union Bridge Co. v. United States. 204 U.S. 364, 385-86. 27 S.Cl. 367. 51 L.Ed. 523 (1907): Meadow Lark
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Farms. Inc. v. Illinois Pollulion Control Bd.. 17 Ill.App.3d 851. 308 N.E.2d 829. 832 (IIl.Aop.1974): Joseph E.
Seagrams & Sons. Inc. v. Hosteller. 45 Misc.2d 956. 258 N Y.S.2d 442, 451 (Sup.Ct. 1965).

FN14. See n. 5, supra.

v
Warren also urges Ihal the superior court erred in ruling that the initiative and the act are “substantially the same.O

In his memorandum decision of September 6, 1974, the dial judge undertook to define the phrase “substantially the

same,” as used in Article XI, Sec. 4. of the Alaska Constitution. He concluded that ihe phrase is broad enough to

include a statute which “treats the same problem as that sought to be reached by the proposed initiative. He then

granted summary judgment for the state because he found that *735 the statute and the initiative Onltempt to reach (he

same results, more effective election campaigns. 0

In reaching his definition, the trial judge relied, in part, on commentary which accompaincd the Constitutional
Convention Committee's Proposal No. 3, concerning initiatives and referendums. That proposal, in pertinent part,
stated:
0 . Laws proposed by the initiative shall be submitted to (he voters by ballot title at an election not Inter than 180
days after the adjournment of the legislative session following the filing of the petition, unless lhe legislature enacts the

measure initiated during the session. .. .0 (emphasis added)

The commentary, which did not refer to any specific phrase within Proposal No. 3, staled:0 If the legislature adopts a
measure that is the subject of the initiative, the measure docs not have to be submitted to the people.O

Supscquent to the introduction of Proposal No. 3, seveial amendments to it were made. Article XI. Sec. 4. now reads:

O AnN inliative petition may be filed at any time. The lieutenant governor shall prepare a ballot title and proposition
summaiizing the proposed law, and shall place them on the ballot for (he first statewide election held more than one
hundred twenty days after adjournment of (he legislative session following the filing. If, before the election,

substantially the same measure has been enacted, the petition is void.” (emphasis added)

In view of (he changes which (his provision underwent after its introduction, we find the committee commentary which
guided the trial court to be less than conclusive. As we stated ,.i Walters v. Cease. 388 P 2d 263, 266 (Alaska 1964):

O While such a statement might have been a valuable aid for ascertaining the intention of Ihe convention with respect
to (he constitutional provision (hen under consideration, it loses any value it may have had because Proposal No. 3 . ..

was later amended so as to materially change its meaning.  (footnotes omitted)

The committee proposal was first taken up by (he constitutional convention as a committee of the whole. Later the
proposed article was considered a number of times through floor discussions of some length, and numerous
amendments were adopted. However, there is no helpful discussion of what was the intended scope of the words

Asubstantially (he same measure d Thus (he ultimate construction of this critical language devolves upon this court.

f41 Our dissenting colleagues rightly observe that the article on direct legislation was the subject of extensive debate at

the constitutional convention. They read the term “substantially the same measured as permitting legislative

displacement of an initiative only within rather narrow confines. However, we find nothing in the legislative history of
the article, or in the vigorous floor dehates thereon, which points to an agreed upon meaning or a consciously adopted
definition of what (his critical language should mean. Many views were expressed by individual delegates, but these
expressions do not in this instance provide a reliable guide to what (he constitutional convention as a whole intended
by (he adoption of (he phrase in question, or what it meant to (he voters who ratified the constitution. In order to

interpret this language we must analyze its functional relationship to other constitutional provisions. We must infer the
om the language of the constitution itself, with careful regard for the apparent

of 15 2/26/2007 5:22 PM



FN15. The dissent refers to the frustrations experienced by Alaskans under territorial government, and (he
deeply felt need for self-government which led to convening the constitutional convention as pan of lhe
statehood movement. Nothing in that background, however, has any direct bearing on how the term

¢ supstantially ihe same measured should be interpreted

736 The words “substantial® or “substantially” are relative, inexact terms. Their meaning is quite elusive.
Application of Scroggins. 103 Cal App.2d 281, 229 P.2d 489 (1951). The meaning of such terms can be derived only
be reference to all the circumstances surrounding the context in which they are used. Alcheson. T. & S.F. Ry. v. Kinux
County Water District. 47 Cal.2d 140. 302 P.2d 1. 3 (1956). So here, we believe that the term ~substantially lhe same

measured must be viewed against the total structure contemplated in Ail. XI of our constitution in the matter of direct

legislation

H is evident that the framers wanted to avoid a constitutional system in which any and all types of law could be enacted
by direct legislation. Thus they placed a number of specific restrictions upon its use Art. XI, Sec. 4. stales:

OThe initiative shall not be used to dedicate revenues, make or repeal appropriations, create courts, define the
jurisdiction of couits or piescribe their rules, or enact local or special legislation. The referendum shall not be applied
to dedications of revenue, to appropriations, to local or special legislation, or to laws necessary for the immediate

preservation of the public peace, health, or safely. <»

A less absolute, more relative restriction on the use of the initiative comes about by reason of the language which must
be construed in (he case at bar. By providing that the legislative enactment of substantially the same measure could
have the effect of voiding an initiative, the framers empowered the legislature to cut off initiated legislation from
consideration and vote by the general public. The manner in which Art. XI. Sec. 4. was amended in the constitutional
convention makes this clear. The original proposal at the convention would have required that an initiative could be
voided only by legislative enactment of $the measure initiated O Read literally, this would require that the Innguage
of both measures be identical. However, as dismissed above, the final constitutional language requires merely that

Asubstantially the same measuieO be enacted by the legislature in Older to void an initiative petition.

# ft is dear that the legislative act need not conform to the initiative in all respects, and that the fiameis intended that the
legislature should have some discretion in deciding how far the legislative act should differ from the provisions of the
initiative The question, of couise, is how great is the permitted variance before lhe legislative act becomes no longer

substantially the same.

f5) Upon reflection we have concluded that the legislature s discretion in this matter is reasonably broad. If in the main
the legislative act achieves (he same general purpose as the initiative, if the legislative act accomplishes that purpose
by means or systems which are fairly comparable, then substantial similarity exists. It is not necessary that the two
measures correspond in minor paiticulars, or even as to all major features, if the subject matter is necessarily complx
or if it requires comprehensive treatment. The broader the reach of the subject matter, the more latitude must be

allowed" the legislature to vary from the particular features of the initiative.

We are fortified in (his understanding of the constitutional language, and the intention of the framers, by a companion
provision of the constitution. Under Art. XI. See. 5. an initiative, once enacted, cannot be repealed by the legislature
within two years of its effective date. But it may be amended at any time. Here, as with Art. XI. Sec. 4. a considerable
change occurred in the constitutional convention in (he language first proposed and that finally adopted. Committee
Proposal No. 3 (Committee on Direct Legislation, Amendmenl*737 and Revision, December 9, 1965), provided:

9 No 'iw passed by initiative may be vetoed by (he Governor nor amended or repealed by the legislature for a period

of three years. ”

is not subject to veto, and may not be

The final constitutional provision slates in pertinent part:OAn initiated law ., .
£

repealed by the legislature within two years of its effective date. It may be amended at any lime . .

The constitution thus vests broad authority in the legislature to vary the terms of an initiated law, after its adoption, by
# the process of amendment. This power amounts to a check or balance against (he initiative process. No doubt the
legislature was given this power to assure that initiatives which were ill-advised, which might seriously cripple or
frustrate ihe sound workings of government, or which might be impracticable, could be altered or corrected rapidly by
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ihe legislature. It was obviously intended by the framers that the initiative process should not be permitted to disrupt
vital governmental functions or to impose intolerable burdens upon established administrative systems. To this end the

legislature was given the ability to substitute its judgment for that of the proponents of an initiative.

FN16. The discussions on (he floor of the constitutional convention reveal a belief by a number of framers
that a cour. ervailing consideration would act as a balance against legislative arbitrariness in (his respect. It
was believed that the natural desire of many legislators to be re elected, or at least to demonstrate creditable
performance as public officials, would cause them to think caiefully before amending an initiative out of
existence, because of the effect which such action might have on the electorate m the future

What is significant to us here is the effect which ihe amendatory power of the legislature has open our interpietation of
ihe words ¢ substantially the same measure.¢ For if the legislature has broad power of amendment, it follows that it
has brojd power to change an initiative by an enactment covering the same subject as ihe initiated measure. In short,
we must interpret Art. XI. Sec. 4, broadly and not narrowly as to the scope of legislative power. We, of course, are not
passing here on the question of whether an amendment so vitiates an act passed by initiative as to constitute its repeal.

Turning now to the initiative and legislative act before us, it is dear (hat (hey both cover the same general subject
matter. Both are aimed at the control of election campaign contributions and expenditures. The main points of
similarity in the two measures arc these: The amount a candidate may spend on his campaign is limited; contributions

and expenditures must be reported; contributions of S100 or more under the act, and all contributions under the

initiative, must be reported; the persons covered include candidates for governor, lieutenant governor, and state

legislature;~~ criminal misdemeanor penalties are imposed for the violation of the respective provisions of both

measures;”" acceptance of anonymous contributions is prohibited; a responsible campaign treasurer must be

appointed by each candidate; ceitain violations under each measure work a forfeiture of nomination or election;
required reports must be made available for inspection by (he public; and provision ismade for citizen enforcement of
the law, by court action under the initiative, and under the actby a complaint to the election*738 compaign

commission a id appeal to the supreme court.

FN 17. The initiative covers all municipal elections. The act permits a municipality to exempt itself from the
coverage of the law. The initiz'ive covers candidates for Congress, while the act does not. It should be noted
that candidates for federal office are legulated extensively bythe federal election campaign disclosure act

passed in 1972. See 2 U.S.C. ss431-45 1.

FN18. AS 15.13.120(a) imposes penalties of up to one year of imprisonment or a fine up to 55,000 for
violation of the act. We do not view the act, as does the dissent, as eliminating almost all individual penalties

for enforcement.

Under the initiative a watchdog committee is created, composed of three members of each major political party and
ihiee independent persons, plus one member fiom any other recognized political party. The ultimate appointive
authority as to lhe committee is in the governor. Under the act (here is created an election campaign commission. The
governor appoints to (he commission (wo mcmbeis from each major political party, and they select by majority vote a

fifth member.

There are ceitain points of contrast between the two measures. The initiative places most of the supervisory and
administrative responsibilities on the lieutenant governor. The act places these functions in the election campaign
commission. The initiative requires commercial advertisers to file reports of political advertising: the act does not
require this. The initiative attempts to place out-of-state contributors under the jurisriiction of the Alaska courts; (he act

is silent on this subject.The act defines and regulates political groups formed to support or oppose a political
candidacy; (he initiative does not reach such groups. Under the act a 51,000 limit is placed upon individual
contributions; (he initiative imposes no limit. Under the initiative candidates for governor and lieutenant governor

cannot use more than 40% of their expenditures for #communications media.¢ The act contains no such limitation.

FN19. This does not mean that out-of-state contributions go unregulated. Under the act these contributions
must be reported; they may not exceed 51,000 in (he aggregate per annum for any one candidate; and it is a
criminal offense to accept a contribution in violation of the act. See AS 15.13.040,.070, and .120(a)(6).
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The dissent views the act as eliminating all subpoena or investigatory power of the watchdog committee. However, the
act, AS 15 13 030, requires (hat the commission must receive and hold open for public inspection the repoits filed
under ihe act. The commission is empowered to adopt regulations necessary (o effectuate and clarify (he act. and to
conduct investigations of claimed violations of the act. AS 15.13.030(10) and 120(d). If the commission finds Ihat

violations have occuired it must report (hem to (he attorney general for action. The attorney general may, of course,

oblnin subpoenas by lesorl to grand jury proceedings. We Jo not view the act as hampering investigation and

prosecution of prohibited activities. Therefore, the elimination of the watchdog committee's subpoena power does not,
m our opinion, cieate a significant difference between the two measures.

We are unable to accept the view, expressed in the dissent, that enforcement of the act will be less effective because
violations must be referred to lhe attorney general. The practical or political problems posed by (hat method of
enforcement, as conti asted with the watchdog committee envisaged by (he initiative, may not in actuality operate as a
serious bnnier to enforcement. To some extent such problems inhere in the process of criminal prosecution generally.
The countervailing forces are an aroused public opinion and the constitutional obligation resting on the executive to
see that (he laws are faithfully executed These forces are operative in Ihe porcessing of criminal matters of all types.
We will not assume that practical or political considerations will frustrate effective enforcement.

The act docs not place limitations on media spending, does not impose reporting requirements on media, does not
require permits for media advertising, and does not provide for the reporting of surplus funds collected, in the same
manner as does the initiative. But lhat is not to say (hat these subjects are unregulated. Under AS 15.13.110(d) all
pcisons supplying services to any candidate must maintain a record of each transaction and must file appropriate
reports with the commission. While the act does not limit (he amount of media *739 spending, it does limit total
spending by any candidate. Surplus funds will be reported under AS 15.13.110 which requires that a report shall be
filed on December 31 of each year for expenditures and contributions not reported earlier in that year

That the act contains no requirement for equal charges by media and equal time to candidates is moderated in pail by
applicable federal law. Under 47 U.S.C. Sec. 31.*i(a)(2) a broadcasting licensee must afford equal opportunity to all

other candidates for a given office.

FN20. See Red Lion Broadcasting Co. v. Federal Communications Commission. 395 US 367, 89 S.Cl.
1794, 23 L.Ed.2d 371 (1969), for an exposition of the fairness doctrine, which is distinct from the statutory

equal time requirement.

The power of the watchdog committee to delay ceitification of candidates or to bring charges requiring a delay of
ceitification has been eliminated in the act. But Ihe act declares void the nomination or election of a condidate who

violates (he act, and provides for an expeditious judicial procedure to determine such cases.

Both measures control the total amount of expendituics by candidates as to primary and general elections The specific
amounts limited in each measure vary. As to the candidates for governor and lieutenant governor the amounts work out

nearly the same.*" As to candidates for the House the initiative limits expenditures to 56,000, while the act limits
them to about 57,000. The initiative limits Senate campaign expenditures to 58,000, while the formula used under the

act results in a limit of about 514,000.

FN2I. The proposed initiative, Sec. 2(a)(1) limits expenditures by or on behalf of a candidate for governor or
lieutenant governor to exactly 5125.000. The legislative enactment, AS 15.13.070(f)(1) utilizes a formula

which limits expenditures by or an behalf of a candidate for governor or lieutenant governor to 40 cents

times (he total population of the state according to the latest United States census figures . .9 The official

United States Decennial Census. lasi taken in 1970, sets lhe population of the State of Alaska at 302,173.
Thus candidates for governor and lieutenant governor would be restricted lo expenditures of 5120,869.20
under the legislative act, as compared with 5125,000 under the proposed initiative.

In short, the statute is not a hollow gesture toward the regulation of election campaigns. It sets up workable machinery
to ensure compliance. Quite possibly (he legislature felt (hat an election campaign commission could belter handle the
prescribed administrative and supervisory duties than could the lieutenant governor, and (hat such a commission would
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be more effective than the watchdog committee contemplated by the initiative. In making such a choice (he legislature
would not be vitiating the aims of the initiative but making (hose aims more feasible of achievement

Various other differences can be found in the two measures, but they are not significant enough to make a material

difference in our decision.

Viewing the two measures as a whole we find that they accomplish the same general goals. They adopt similar,
although not identical, functional techniques to accomplich those goals. The variances in detail between the measures
are no more than the legislature might have accomplished through reasonable amendment had the initiative become
law. Nothing is present here to suggest (hat the act was a subterfuge to frustrate (he ability of the public 10 obtain

consideration and enactment of a comprehensive system (o regulate election campaign contributions and

expenditures.”® No doubt other changes will be made in the law, m response to newly perceived needs and in the
light of experience gained in the administration of the act. The same would be true had ihe initiative been placed upon

the ballot and become law.

FN22. On the contrary, a number of differences between the initiative and the act can be explained by ihe
possibility that the legislatuie might have regarded certain features of the initiative to be subject to
constitutional attack or to be practically unworkable. We do not, however, express an opinion on (he

constitutionality of any of the particular provisions of either measure.

*740 [6] It is our opinion that substantial similarity exists between the two measures. The act effectively displaced the
initiative. The lieutenant governor was correct in withholding the initiative from ihe ballot. We affirm the judgment of

the superior court.

Affirmed.

ERWIN and BURKE. JJ,, dissent.
ERWIN. Justice, with whom BURKE. Justice joins, dissenting.

| dissent.

The power of initiative and referendum is (he basic recognition that under our republican form of government the

ultimate political power exists with the people and not in some legislative body."* These provisions permit the people

to enact laws when the legislature refuses to act, or repeal acts of the legislature which are unpopular or unfair.

Moreover, it is an additional check and balance on the governmental process because it acts upon the legislative
2

awareness ihnt such power exists with the peoplet—

FNI. 2 Alaska Constitutional Convention Proceedings, 931-975. See particularly the statements of Delegates
Marston and Taylor, 959-961, before defeat of the motion to delete all reference to referendum in the article

on 973.

FN2. Fischer, Alaska Constitutional Convention, 79-81 (University of Alaska Press, 1975).

One set of critics at the constitutional convention claimed, however, that its limitations make it less than effective as a
popular tool of government. They argued (hat the requirement of obtaining a large number of signatures from residents

in order to pul (he issue before the voters significantly limited the use of the initiative process in all but a few cases —
FN3. Id. al 79.
Now the majority opinion further restricts this process by countenancing substantial legislative limitation of the

initiative procedure. When (his court determines (hat the legislature may decide how much of the legislation supported
by (he people they want, the basic political right of initiative disappears, for it is not (he will of the people that is

paramount, it is the will of the legislature.

I find (hat the minutes of the Alaska constitutional convention and (he commentaiy (hereon are not is limited as lhe
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majoi ily opinion indicates

The initial proposal filed by the Committee on Direct Legislation contained (he following language:
Laws pioposed by the initiative shall be submitted to lhe voters by ballot title at an election not later than 180 days

after the adjournment of the legislative session following the filing of the pelitio.i, unless (he legislature enacts the

L . . PN4
measure initiated during the session..

FN4 6 Alaska Constitutional Convention Proceedings, 19.

In the accompanying commemaiy the committee explained the content of Ihe legislative enactment in the following

terms:
If the legislature adopts a measure (hat is the subject of (he initiative, the measure does not have to be submitted to ihe

people, (emphasis added) — -

FN5. Id. at 23; 2 Alaska Constitutional Convention Proceedings, 929.

The discussion and amendment of (his initiative proposal was perhaps (he most extensive and hotly contested”? of the

cXj
entire constitution, covering 7 1/2 days of proposals and conter proposals.}—- This discussion included an extensive

debate on lhe power io amend as being the power to amend and not the power to destroy

FN6 Fischer, supra note 2. at 79-81.

FN7. 2 Alaska Constitutional Convention Proceedings, 928-1200; 3 Alaska Constitutional Convention

Proceedings, 2960-2993.

FN8. 2 Alaska Constitutional Convention Proceedings, 1173-1 177.

*741 Subsequently the convention changed the proposal to provide as follows:
A referendum petition may be filed at any time. The secretary of stale shall prepare a ballot title and pioposilion

summarizing (he proposed law, and shall place them on the ballot lor the first statewide election held more than one
hundred twenty days after adjournment of (he legislative session following the filing. If, before the election,

substantially the same measure has been enacied, (he petition is void.*" (emphasis added)

FN9. Section 4, Article XI. Alaska Constitution.

The majority opinion finds (his constitutional history inclusive and suggests (hat it may be supportive of the conclusion
Ihat the convention intended io give wide latitude to the legislature to change the initiative. I find it supports the exact
opposite conclusion because of the extensive debate on (he convention floor concerning the need for the initiative
process, which was the subject of public hearings during the Christmas.recess of (he constitutional convention.

Further, the political climate of Alaska preceding, during and after the constitutional convention does not support a
theory of distrust of (he popular electorate of lhe legislation it would sponsor. Alaska's history is replete with instances

of frustration to get an absentee government in Washington to deal with pressing problem s.”” In fact, such inaction
was the greatest single boost to statehood. The members of the Alaska constitutional convention understood, more than
most, (he necessity of (he initiative process for unpopular acts-for without it, (he long years of struggle to achieve local

control over our political destiny would have been cheapened.

FN 10. Gruening, Many Battles, pp. 281-396 (Liveright 1973); Gruening, The State of Alaska, Chapter 28:
OSelf Government: The Quest for Statehood,” p. 460 (Random House 1954).
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In ihiscase (he legislature look the initiative title and enacted a measure which clearly was more politically palatable to

them, but which is definitely not *substantially (he same” as (he initiative sponsored by the people.
In teviewing the referendum and ihe statute, | find Ihat of the 19 separate sections of the initiative, only six are the
same as (he statute, and as part of (he six I am including the section dealing with the powers and duties of the watchdog

committee and the reporting system, which is only 50% of that slated in the initiative.

Seven sections have been eliminated entirely by the statute. This includes:
I. All refetences to United States senators and congressmen'.:Nll

FN 11. Section 2 of Initiative

2. Coverage of local elections is changed to local oplion.”?

FN12. Section 18 of Imti itive.

3. The requirement that out-of-state contributors submit themselves to Alaska jurisdiction FNI3

FN13. Section 13 of Initiative.
4. Almost all individual penalties for enforcement of the provisions of (he act N

FN14. Sections 7 and 19 of Initiative.

5 All subpoena or investigatory power of the wjtchdog committee.

FN15. Section 4 of Initiative.

6. All limitations on media spending'.:N 16

FN 16. Section 2 of Initiative.

7. All requirements for equal charges by media and for equal lime lo candidates FN 17

FN17. Section 16 of Initiative.

8. Almost all reporting requirements by media, as well as all requirements that permits be obtained before media

advertising is undertaken by a candidate.

FN18. Section 5, 6 and 15 of Initiative.

9. All requirements for thr reporting and disposition of surplus funds collected.

FN19. Section 10 of Initiative.

#742 10. Most definitions and the statement of purpose.®”

1-N20. Sections 1and 20 of Initiative.

In addition, (he dollar amount of expenditures has been changed in every instance to a higher figure.
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Governor/LI.

Governor $125,000 to $130,000
House 6.000 io 7,500
Senate 8.000 to 15.00021

FN21 Section 2 of Initiative. The majority icfers to the last decennial census of 1970 to suggest $120,000 as
the figure for Governor. However, constantly new census figures are validated to show changes for
federal-state revenue-sharing purposes The latest figures lor 1975 make the $130,000 figure conservative.

Whereas the initiative required the disclosure of persons who contributed in excess of $50 to a candidate, the measure

passed by the legislature lequiies only contributors of $100 or more need to be identified and reponed
Moreover, every section dealing with failure to rcpoit, false reports, or perjury in reporting has been deleted, together
with those provisions which provide for substantial fines for all people who refuse access to the records of a

candidate/— In addition, all sections permitting citizens to sue to enforce (he provisions of (he initiative have been

eliminated.
FN22. Section 9 of Initiative.
FN23. Section 7 of Initiative.

{-''24 Section 19 of Initiative.

All power of the watchdog committee to delay certification fo candidates or to being charges requiring a delay of
certification has beeneliminated,as has the power of the court to declare the second highest votc-gelter elected

where expenditure violations were found — 2-
FN2.5. Section 3 of Initiative.

FN26. Section 19 of Initiative.

Additionally, the legislature removed most enforcement teeth by requiring (hat any violation found by (he commission

must be referred to the Attorney General for a decision of whether or not (he violator would be prosecuted The

discretion to prosecute is an area of intense controversy, but such clearly depends upon factors outside the issue of
whether or not a violation has occurred.FN28 Such things as (he manpower of the office, the priority of work, and the

seriousness of other problems”” can combine to make enforcement of this area somewhat improbable. To these
practical pioblems is added a political reality which casts shadows over (he decision to prosecute or not to prosecute.
3'he Attorney General is appointed by the Governor; thus there is an unknown political factor which can effect the

decision where the candidate or issue is one approved by the political party in power.

FN27. AS 15.13.120(d).

FN28. See Public Defender Agency v. Superior Court of Third Judicial District. 534 P.2d 947. 949-951
(Alaska 1974). for a discussion of the Attorney General's discretion to decline prosecution in child support

cases.

FN29. Fischer, supra note 3, at 949.

While the act does not explain how the watchdog committee will obtain evidence of violations without investigative or
subpoena power, the statute is clear that (here is no method of delaying certification or removing a candidate who is in

violation without a court proceeding.*"*? Further, any case for voiding the election filed by the Attorney General must

then be heard by the Supreme Court of Alaska as an original proceeding,**-rather than in the normal way of all other

2/26/2007 5:22 PM



cases in the District or Superior Court. Since (he Supreme Court must sit as five j u » i t is a cumbersome body to

hear tact disputes, particularly in view of its divided geographic situs and other woik load. This process becomes even
moie cumbersome and somewhat questionable if constitutional rights of jury trial in certain enses-** and r743

statutory iights P- — to appeal all cases to (he Supicme Couit aie considered.

FNJO. AS 15.13.120(b)

FN31.AS 15.13 120(b).

1T’TN'32 See Baker v. City ot' Fan banks, 471 P.2d 186. 401-402 (Alaska 1973), for a discussion of cases where

juiy trial is required
1-N33 AS 22 05.010.

The initiative recognized these problems by permitting the commission and private parties to bring suit to enforce its
provisions and gave io the committee investigative and subpoena power to insure compliance. The elimination of these
provisions goes to the heart of the enforcement provision and leaves, to a large extent, an illusory remedy. The intiative
and the measure passed by the legislature have ihe same title and some similar reporting requirements, but by no

stretch of the imagination are they substantially the sarne."”

FN34. The only similar section found in AS 15 13 010-110 provide for

) a monitoring committee (.020 to 030);

) the reporting of contributions over $100.00 (.040);

) the registration of groups and the appointment of a treasurer (.050 and .060);

) limitations of spending by candidates in various races ( 070);

) certain lepoiting requirements of contributor and a schedule for candidates (.080 to .110).

Additionally, the legislature added a lax credit of $50.00 from slate income tax for political contributions. Also,
information on (he candidates, costing each House

(1
(2
(3
(4
(5

publication of an election pamphlet containing background
candidate $25 00 and each Senate candidate $50.00.

The majority attempts to excuse the need for a number of the deleted sections by noting that ceilain federal repotting
lequnemecnts or couit decisions make them unnecessary. While disregarding (he pioposition that federal laws can
provide effective legulation for Alaska elections when all complaints must be filed in Washington, D C, | submit that
(his argument misses (he point. The question is not whether the piovisions are wise, but whether the legislative act is
substantially the same as the initiative. It is for the people to provide the decision in situations such as this because the
legislature failed to act until prodded by the electorate. By their inaction the legislators simply lost their ability to
challenge the utility of the provisions. Their only power was to nearly duplicate the initiative, for that is just what the

words “substantially the same” mean.

The majority's final suggestion that the powers and duties referred to in several of the eliminated sections can be
implied from other piovisions of AS 15.13 flies in the face of two canons of construction which have been adopted in
almost eveiy jurisdiction: (1) criminal statutes are to be strictly construed, and (2) where (here has been a material
change in language of an act, it is presumed that the legislature intended to indicate a change in legal rights and

obligations thereunder.??

FN35. See Horack, Sutherland Statutory Construction, Vol. 1,s 1930, p. 412-414 (3rd Ed. 1943).
| agree with the implication of (he majority opinion that the sections eliminated affect the workings of the commission
and various other provisions throughout the statute. However, | an unable as a matter of logic to find (he flexibility in

the act passed by (he legislature to cover the gaps left by those sections deleted from the original initiative.

I would reverse the decision of the trial court and remand this case with instructions to place the initiative on the ballot

of the next general election.

Alaska 1975.
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C
Warren v. Thomas.Alaska 1977.
Supreme Court of Alaska.

Clifford E. WARREN, Appellant,
Frank Harris, Intervenor,
V.
Lowell THOMAS, Jr., Lieutenant Governor and the Slate of Alaska, Appellees.
No. 2919

Sept. 2. 1977.

Action was brought in which plaintiff sought to prevent legislature's amendments to conflict of interest law, which was
enacted by initiative, from becoming effective. The Superior Court, Third Judicial District, Anchorage, Eben H.
Lewis, J., granted stale summary judgment, and plaintiffs appealed. The Supreme Court. Connor, J., held that: (1)
legislature has broad poweis to amend law enacted by initiative, and (2) amendments did not effect a O’repeals of

the initiated law in violation of state constitutional provision.

Affirmed.
West Headnotes
fll Constitutional Law 92 C=>12

92 Constitutional Law
9211 Construction, Operation, and Enforcement of Constitutional Provisions
92k 11 General Rules of Construction
92k 12 k. In General. Must Cited Cases
Constitutional provision should receive a reasonable and practical interpretation in accordance with common sense.

£2] Statutes 361 C=>133

361 Statutes
3611V Amendment, Revision, and Codification

361k 132 Acts Which May Be Amended
361 k133 k. In General. Most Cited Cases
Legislature has broad powers to amend a law enacted by initiative. Const, art. 11. 3% 6, 7.
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[3] Statutes 361 €=>158

361 Statutes
361V Repeal, Suspension, Expiiation, and Revival
361 k158 k. Implied Repeal in General. Most Cited Cases
Implied repeal of an act is disfavored and will be limited to (hat which is necessary to cany out intent of legislature.

[4] Statutes 361 C=170

361 Statutes
361 V Repeal, Suspension, Expiration, and Revival
361k 170 k Re-Enactment or Revival of Act Repealed Most Cited Cases
If it is reasonable to do so, provisions of a law enacted by initiative or portions thereof which are repealed and
reenacted in a modified form are to be considered as a continuation of Ihe original law which is to be constiucd with

the amendments.

[51 Statutes 361 €=>164

361 Statutes
361V Repeal, Suspension, Expiration, and Revival

361k 160 Implied Repeal by Act Relating to Same Subject
361k 164 k. Repeal by Amendatory Act in General. Most Cited Cases
Legislature's amendments, which pertained to conllict of interest law enacted by initiative, which had effect of

icpealing certain portions of such law, which involved several language changes clarifying and rendering the initiated
law more precise but which permitted such law to continue to impose substantial disclosure requirements on public
officials and to effectuate electorate's intent that those in position of public (rust be held to high standard of financial
disclosure, did not effect a ¢ repeal” of the initiated law in violation of state constitutional provision. AS 39 50 010

et seq . 3950 020(b).39 50.060(a).39.50 070.39 50.150;Const, art. 11. § 6.

*400 Clifford E. Warren, pro se.
Rodger W. Pegucs, Asst Atty. Gen ,and Avrum M. Gioss, Atty. Gen , Juneau, for appellees.

Before BOOCHEVER. Chief Justice, and RABINOWITZ, CONNOR and BURKE. Justices.

OPINION

CONNOR. Justice.
This appeal concerns the 1975 amendments by the legislature to AS 39 50, Alaska's conflict of interest law winch was

enacted by initiative.

On August 27, 1974, an initiative entitled ¢ An Act relating to conflict of interest of public officials ¢ was passed by
the people of Alaska. Under article XI. s 6 of the Alaska Constitution the initiative became effective ninety days after
the election results were certified, that is. on December 11, 1974. On February 8, 1975, the legislature amended the
law to provide that the disclosure statements of certain public officials were to be filed on April 1, 1975, rather than
February 9, 1975. The amendment also provided that officials who left office on or after December 11, 1974, and
before April 1, 1975, were *401 not required to lile a statement. See Ch. 2, SLA 1975 (effective February 8, 1975).
The law was amended and revised again in lhe spring of 1975, effective April I. See Sec. 28, ch. 25, SLA 1975. It is
entitled ¢ An Act relating to conflict of interest; and providing for an effective date.” The amendment changed the
date for filing the financial statements from April I, 1975, to April 15, 1975. See AS 39.50.150.

Clifford E. Warren originally filed this action to challenge certain regulations passed in connection with, and revisions
made to. the conflict of interest law. He subsequently filed an amended complaint seeking to prevent the 1975
amendments to the law from becoming effective. Warren then filed a motion for summary judgment seeking to have
the amendments declared void. A hearing was held on April 21, 1976, and summary judgment was granted in favor of

the state.IFNI] This appeal follows:
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FNI Mr. Frank Harris, a proponcm of another initiative, intervened to challenge the legislature's power to

amend an initiated statute, but has not tiled an appearance on appeal.
Warren raises two impoitanl issues concerning the constitutionality of Ihe legislature's action:
I Wheiher the legislatuie has the power to amend a law enacted by the initiative procedure;

2. Wheiher the amendments to the initiative constitute a repeal of the initialed law in violation of article XI. s 6 of the

Alaska Constitution

Several additional arguments are raised but do not wauant extensive discussion.[FN21

FN2. Warren argues that by changing the dale of compliance from 60 days after lhe effective dale of (he law
(February 6, 1975) to April 1, 1975, the legislature changed Ihe effective date of the law itself This argument
lacks merit since the extension of time in which public officials must file their disclosure statements has
nothing to do with the dale that the initiative itself became law. That occurred on December 11, 1974, and
was not affected by the February amendment. See Alaska Const, art. XI. s 6.
Warren also argues that a considerable number of legislators have not complied with the disclosure requirements. He
was under the impression that the disclosure statements were due on (he day the initiative became law and, therefore,
when ihe new legislators took office on January 20, 1975, they were in noncompliance with AS 39.50 However, the

disclosure statements were not due until February 9 (April 15 as amended).

Article XI. s 1. of the Alaska Constitution provides that the people of Alaska may “propose and enact laws by lhe

initiative. ..» Article XI, s 6 piovides:

A1 f a majority of the votes cast on the proposition favor its adoption, the initiated measure is enacted. If a majority of
the votes cast on the proposition favor the rejection of an act referred, it is rejected. The lieutenant governor shall
cei tify the election returns An initiated law becomes effective ninety days after certification, is not subject to veto, and
may not be repealed by the legislature within two years of us effective date. It may be amended at any time. An act

rejected by referendum is void thirty days after certification Additional procedures for Ihe initiative and referendum

may be prescribed by law. O

[1] According to this plain language the legislature may not repeal a law passed by initiative for two years, but may
pass an amendment at any time. We interpret this provision in accordance with the general principle of statutory
construction that a constitutional provision should receive a reasonable and practical interpretation in accordance with
common sense fFN31 Coltingham v. Stale Board of Examiners, 134 Mant. 1, 328 P.2d 907, 915 (1968): 2A
Sutherland, Statutory Construction, s 49.03 (4th *402 ed. Sands 1973).(FN4J Moreover, it has been held that in the

absence of a specific restriction the legislature may amend or repeal a law passed by initiative. [FN5I

FN3 Warren correctly points out that the statements of delegates at the constitutional convention concerning
the provisions for (he initiative and referendum process have limited usefulness as interpretative aids.
In Warien v. Boucher, 543 P.2d 731, 735 (Alaska 1975), we recognized (hat the many views expressed by individual
delegates coupled with the numerous revisions of the initiative and referendum articles militate against using
convention minutes as interpretative guides. Moreover, there was less than a general consensus concerning the virtues
of direct legislation. See V. Fischer, Alaska's Constitutional Convention 79-81 (1975).

FN4. Accord, Calif. Employment Comm'n v. Municipal Court, 62 Cal.App 2d 781, 145 P.2d 361, 363
(1944); Opinion of the Justices, 308 Mass. 619, 33 N.E.2d 275. 279 (1941): State v. Babcock. 175 Minn.
103. 220 N.W. 408, 410 (1928); see Application of Pioneer Mill Company. 53 Haw. 496, 497 P.2d 549.

552-53 (1972).
FN5. Coltingham v. Stale Board of Examiners. 134 Mont. 1. 328 P.2d 907, 913 (1968): Zilesch v. Polk
County, 107 Or. 659, 215 P. 578. 582 (1923):cf,, e. g., Staples v. Bishop, 225 Aik. 936. 286 S.W.2d 505

(1956). See also Adams v. Bolin. 74 Ariz. 269, 247 P.2d 617 (1952). See generally 6 McQuillin, The Law of
Municipal Corporations s 21.03 (3d ed. 1969); Annoi., 33 A.L.R.2d 1118. 1121 (1954), and cases collected
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f6

therein.
In Cottinghum, supra, lhe Montana Supreme Court recognized that the legislature's plenary power to amend or repeal

legislation passed by initiative must not contravene 4>an express limitation or prohibition of (he Constitution ol either

Montana or the United States. Id 128 P.2d at 913. In Alaska such a limitation is contained in art XlI. s 6. with

lespect to ihe power to repeal.

[2] In Warren v. Boucher. 543 P.2d 731, 737 (Alaska 1975), we recognized (hat the legislature is vested with broad
authority to 'mmend laws enacted by the people through the initiative process. Warren, however, argues that Warren,
supra, reaffirms the intent of the framers of the Alaska Constitution that the legislature may interfere with (he initiative
process by amending an initialed law only where it creates a potential danger to (he opeialion of go-ernmenlal
functions fFN6| The issue presented in lhat case is different than that presented here There we were concerned with
whether the legislature had shoi ( circuited the initiative process by passing a law (hut was substantially the same as lhe
proposed initiative. Out. as we recognized, the legislature has broad powers to amend an initiative.[FN7]

FN6. There was considerable concern over whether the Alaska Constitution should contain any provisions for
initiative and referendum. See V. Fischer, supra. In order to protect the machinery of government, certain
limitations were placed upon the use of the initiative and referendum, see art. Xl. s 7. though otherwise the

citizens of Alaska and the legislature are coequal. Zilesch, supra, at 532.

FN7. We staled:

AT he final constitutional provision stales in peitinent part:

O An initiated law ... is not subject to veto, and may not be repealed by (he legislature within two years of its effective

date. It may be amended at any time. .. O
The constitution thus vests broad authority in the legislature to vary the terms of an initiated law, after us adoption, by

the process of amendment. This power amounts to a check or balance against the initiative process. No doubt (he
legislature was given this power to assure (hat initiatives which were ill-advised, which might seriously cripple or
frustrate the sound workings of government, or which might be impracticable, could be alleied or coireeled rapidly by
(he legislature. It was obviously intended by the framers Ihat the initiative process should not be permitted to disiupt
vital government functions or to impose intolerable burdens upon established administrative systems. To this end (he
legislature was given ihe ability to substitute its judgment for that of the proponents of an initiative.

What is significant lo us here is the effect which the amendatory power of (he legislature has upon our interpretation of
the words "substantially the same measure.” For if lhe legislature has broad power of amendment, it follows (hat it
has broad power to change an initiative by an enactment covering the same subject as the initiated measure. In shoit,
we must interpret Art. XI. Sec. 4. broadly and not narrowly as to the scope of legislative power. We, of course, are not
passing hcie on lhe question of whether an amendment so vitiates an act passed by initiative as to constitute its

repeal.
543 P.2d at 737.

[31 The central issue in the case at bar is whether the legislature has exceeded that broad power by passing an

amendment which so vitiates the initiative as to “constitute its repeal.O Id. at 737. Warren argues lhat the changes
3ie so drastic that (hey make a mockery of (he law, that the trial court erred in concluding the legislation was merely
¢ housekeeping,” and (hat the amendments to AS 39.50 amount lo a repeal of (he law. We disagree. ¢ (A)n
amendment of an act operates as a repeal of its provisions to the extent (hat they are materially changed by, and
rendered repugnant to, the amendatory acl.” *403Meyers v. Board of Sup rs of Los Angeles County, 110 Cal.App2d
623, 243 P2d 38. 42 (1952); see also W. R Grasle Company v. Alaska Workmen's Comp. Board. 517 P 2d 999
(Alaska 1974). The implied repeal of an act is disfavored and will be limited to lhat which is necessary to carry out the

intent of the legislature. John Hancock Mut. Life Ins. Co. v. Haworth. 68 Idaho 185. 191 P.2d 359. 363 (1948); 1A

Sutherland, Statutory Construction, s 23.09 (4th ed. Sands 1972). See also 6 McQuillin, Law of Municipal

Corporations s 21.09 (3d ed. 1969) (repeal of ordinances by implication disfavored). In the case at bar, one section
fENB8L and two subsections [FN9I were expressly repealed in 1975 when the legislature amended the initiated law. Sec.

26. ch. 25. SLA 1975.
FN8 AS 39.50.140 (penalties for accepting bribes).

FN9. AS 39 50.040(b)(6) (duty of trustee of blind trusts lo file for trustor): AS 39.50.030(c) (exemption from

10p<Si
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compliance by Alaska Supreme Court because of profession).

[4] Other sections were impliedly repealed by virtue of inconsistent amendatory provisions.fFN 101 However, this does
not necessarily mean that the act as a whole was repealed. When AS 39.50 was amended certain of its provisions or
poi lions thereof were repealed and reenacted in a modified form fFN11) Where it it reasonable to do so. these
provisions are considered to be a continuation of the original law which is to be construed with (he amendments. Green
v. Slate. =162 P 2d 994, 1000 (Alaska 1969); IA Sutherland, supra, s 22.33 at 191, accord, e. g, .Security Life and
Accident Company v. Heckers. 177 Colo 455, 495 P 2d 225. 227 (1972);John Hancock Mut. Life Ins. Co.. supra. 191

P.2d at 362.

FN 10. For example, under AS 39.50 060 the penalties for violations were changed from $500-55,000 to
S100-J1.000 and from a period of up to one year's imprisonment to a period of up to six months.

FN 11. E. g, AS 39.50.020(b).

f51 Of co irse there remains the question whether (he amendments so emasculate lhe law that it is effectively repealed
We conclude that (hey do not. There are considerable language changes, but these clarify and render the law more
p ecise. The fines for violations of (he law have been reduced but the penalties are still significant. See AS
29.50 060(a) and AS 39.50.070. Finally, the amended law still imposes substantial disclosure requirements on public
officials and effectuates (he intent of the electorate that those in a position of public (rust be held to a high standard of

financial disclosure.

Warren challenges the stale's reliance on State v. Meyers, 51 Wash.2d 454. 319 P2d 828 (1957), in support of its
argument that the amendments to AS 39 50 do not effectively repeal this law. In Meyers, supra, the people of
Washington passed an initiative providing for the redistricting of the state, using the census tract rather than the
election precinct as (he unit of population for the purpose of informing senatorial and legislative districts. This was in
an effoit to cure legislative noncompliance with the constitutional provision on appoilionment and io belter letlect the
population configuration of the stale. The legislature amended the initiative by reinstating the use of the election
precinct. This action was challenged as violating (he state constitutional prohibition against the repeal, but not the
amendment, of initiated laws. On appeal the Washington Supreme Court found the amendment to be valid. Defining
the words <>to amendO broadly, the court said that an amendment may effectually supplant or destroy the original
charier, and institute a new policy altogether.0 Id.. 319 P 2d at 831. The dissent argued that the legislature's action
emasculated the theory of the initiative and thwarted the constitutional process. Id.. 319 P.2d at 840. Nevertheless, the
majority opinion concluded that (he legislature properly exercised its discretion in determining that the precinct

method was more suitable. Id.. 319 P.2d at 834.

As Warren argues, (here is much merit in the dissent in Meyers as to the scope of the legislature's power to amend laws
enacted by initiative, but we are not presented with *404 a similar case. The amendments to AS 39.50, which preserve
its basic structure and purpose, fall far short of the drastic changes made to the apportionment scheme by the

Washington legislature.

For the purposes of (his appeal it is unnecessary for us to decide at what point an amendment might be so drastic as to
constitute arepeal of an initiated law in violation of the Alaska Constitution. In (his case the amendments only reduced
the penalties for violation of the law and clarified some of the language. We are of the opinion that such an amendment

did not constitute a repeal of the initiated law

AFFIRMED.

Alaska 1977.
Warren v. Thomas
568 P.2d 400

END OF DOCUMENT
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\ \ CBJ Law Department
,'V: EMORANDUM

To: Assembly Finance Committee
From: John R. Corso, City & Boro
Subject:  Port Fees; federal law

D ate: April 21, 2003

I. Discussion

Last week, kToo broadcast a story about the Murkowski administration reaction to recent
changes in federal maritime law. The law in question is the Maritime Security Act of 2002,
which, among other changes, amended 33 USC 85 to provide:

(b)  No taxes, tolls, operating charges, fees, or any other impositions whatever shaU be levied
upon or collected from any vessel or other water craft, or from its passengers or crew, by any
non-Federal interest, ifthe vessel or water craft is operating on any navigable waters subject to the
authority of the United States, or under the right to freedom of navigation on those waters, except

for—
(1) feescharged under section 208 of the Water Resources Development Act of 1986 (33
USC. 2236): or
(2) reasonable fees charged on a fair and equitable basis that—
(A) are used solely to pay the cost of a service to the vessel or water craft:
(B) enhance the safety and efficiency of interstate and foreign commerce: and
(C) do not impose more than a small burden on interstate or foreign commerce

The reference in (b)(1) isto a long-established program for harbor project fee review by the Federal
Maritime Commission. The Port Directoradministers this program for CBJ. | have attached copies
of the new language and the referenced FMC statute.

The new statutory language essentially restates the constitutional rule described in myJuly 22,1999
memorandum to the Assembly on the passenger fee initiative. Briefly, the rule isthatwe can impose
a fee on visitors only to the extent we provide a service to visitors. We cannot charge them a fee for
services we provide to someone else, such as ourselves.

Some services, such as dock construction and maintenance, are clearly justifiable as a service to
ships and passengers. Others are less defensible. The statute will prevent the most flagrant abuses,
such as a fee imposed on ships that merely pass through local waters without stopping. So said
Congressman Young in the November 22, 2001 Congressional Record, attached. However, it can be
used in less egregious circumstances as well. Mr. Young speculated that “generally taxes will not be
allowed under this section". Id.



Finance Committee

Even though the statute does not break any new legal ground, it does provide a reasonably dear
and concise statement of the law. In this respect, it is more usable, (both for us and for plaintiffs)
than a fuzzy principle extracted from constitutional text and a fewjudicial cases; which is all we had

to work with before the statute.

Also, the statute adds some new emphasis to the constitutional rule. The new language says that fees
must be use “solely” to provide a service to the vessel, must “enhance the safety and efficiency" of
interstate and foreign commerce, and must impose only a “small” burden on that commerce. We
must awaitjudicial interpretation to learn exactly what these qualifiers mean, but they certainly do

not make things easier for local port fees.

According to the ktoo story, the Murkowski administration has concluded that the new law
prohibits passenger fees. I’'m not sure that the Attorney General shares this view: informal contact

with his staff suggests that they see it pretty much as 1do.

I1. Conclusion:

For the most part, the new statutejust restates existing constitutional law. It makes no fundamental
changes and does not invalidate our port or passenger fees.

However, it will serve to focus attention on how we use the fee revenue. Also, the statutory language
is slightly more stringent than the constitutional rule it supplements. As a result, we should take
extra care to spend passenger fee revenues on programs (or parts of program:,) that benefit only
the people who pay the fee. We may not balance our budget by taxing people who cannot vote.

C:\Doc\xnenii and Setlingi‘john_cono\Detkiop\202-W -2l JRC to Finance re Feei.wpd



Finance Committee -2- April 21,2003

Even though the statute does not break any new legal ground, it does provide a reasonably clear
and concise statement of the law. In this respect, it is more usable, (both for us and for plaintiffs)
than a fuzzy principle extracted from constitutional text and a fewjudicial cases; which isall we had

to work with before the statute.

Also, the statute adds some new emphasis to the constitutional rule. The new language says that fees
must be use “solely" to provide a service to the vessel, must “enhance the safety and eflic:ency"” of
interstate and foreign commerce, and must impose only a "small" burden on that commerce. We
must awaitjudicial interpretation to learn exactly what these qualifiers mean, but they certainly do

not make things easier for local port fees.

According to the K100 story, the Murkowski administration has concluded that the new law
prohibits passenger fees. I’'m not sure that the Attorney General shares this view: informal contact

with Ins staff suggests that they see it pretty much as | do.

Il. Conclusion:

For the most part, the new statute just restates existing constitutional law. It makes no fundamental
changes and does not invalidate our port or passenger fees.

However, itwill serve to focus attention on how we use the fee revenue. Also, the statutory language
is slightly more stringent than the constitutional rule it supplements. As a result, we should take
extra care to spend passenger fee revenues on programs (or parts of programs) that benefit only
the people who pay the fee. We may not balance our budget by taxing people who cannot vote.
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VOTE!

I’s your right.
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( HELP YOUR COMMUNITY! A~
| BE AN ELECTION OFFICIAL J

ARE FAIR AND EFFICIENT ELECTIONS IMPORTANT TO YOU?

YOU CAN HELP PROTECT VOTERS' RIGHTS, SERVE YOUR COMMUNITY,
AND GET PAID TO DO IT.

The regional election supervisors in our four regional offices
appoint election officials for every election that the state conducts.

If you are interested in serving as an election official,

contact the elections office nearest you.
(Office locations on the back cover of this publication)

This publication was prepared by the Division of Elections, produced at a
cost of $.15 per copy to inform Alaskan voters about issues appearing on
UM 2006 Primary Election Ballot per AS 15.58.010 and printed in Anchorage,

|Alaska.
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S an Capitol

Lieutenant Governor Loren Leman

August 2006

Dear Alaska Voter:

The Division of Elections and | are pleased to provide you with the 2006 Primary Voter Pamphlet,
your guide to the August Primary Election. | hope this is useful to you as you prepare to vote.

Perhaps the most important principle in our State constitution is in the Declaration of Rights, Article
1, Section 2:

All political power is inherent in the people. All government originates with the
people, isfounded upon their will only, and is instituted solelyfor the good o fthe
people as a whole.

The first and last word always remains with the true owners—not bureaucracies, not the courts—
but the people. The best way to ensure you have that word is to exercise your right to vote.

In Alaska many races have been decided by just a handful of votes. One vote has and will continue

to make a difference. That vote could be yours. 1hope you will exercise your important right to
shape the form of our governments and who our leaders are by voting on August 22.

Sincerely,

Loren Leman
Lieutenant Governor


mailto:Lt_Gowmor@sov4aRe.ak.u1




"W J HUWRPI*

MIMCA’gItarT olrattSonantTtow tiB cinw |

Through the funding of the federal Help America Vote Act
(HAVA), Alaska has purchased a touch screen machine for each
of the state’s 439 polling places, which will be used in the
2006 Primary Election. The touch screen machines allow voters
with disabilities the ability to cast a private and independent
ballot. The touch screen machines will be available for any
voter who wishes to vote on them; however, those with
disabilities will have priority in using them. The touch screen
machines accommodate visually impaired and blind voters, as
well as those with mobility issues.

The voter casts an electronic ballot, and confirms his or her
selection with a voter verifiable paper trail produced by the
touch screen. This paper print out is secured behind a screen
and is treated as an official ballot in the event of a recount or

audit.

A FEW TOUCH SCREEN VOTING MACHINE FAQs:

Q: How will visually impaired and disabled voters cast an independent ballot?

A: The touch screen machines can be used in many different ways to accommodate
different disabilities, and offer large print, high-contrast and audio-only ballots. The
ballot appearing on the touch screen can be voted using “pointer sticks” for those with
limited or no use of their hands or arms

Q: What is stored on the voter access card?
A: The voter access card holds ballot information that is read by the touch screen machine

and presented to the voter. The voter access card holds only ballot information, not results,
and is unusable after being used to vote until it is re-encoded by a poll worker. It does
not hold information about the voter or how he or she voted.

Q: How is the voter access card encoded?
A: The voter access card is encoded by poll workers using a device called an encoder that
looks much like a small calculator and contains ballot information from the Division of

Elections.

Q: Can a voter access card be used to vote twice?
A. No, once a voter has finished voting, the voter access card must be re-encoded by a

poll worker before being used by another voter.

Q: How will the paper ballots be transported after an election?
A: As voters cast their ballots, the paper record is collected in a security canister inside
the touch screen machine's printer module. Once voting ends, ballots will be secured and

treated as other paper ballots are.

For more information contact your local elections office
or visit the Division of Elections’ website:
http://www.elections.state.ak.us
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i PNmary Election - Ballot Choicesa

There are three ballot types:

Frar

Alaska Democratic Party
Alaska Libertarian Party
Alaskan Independence Party
Green Party of Alaska

Combined
with
Ballot Measures

Republican
with Alaska Republican Party

Ballot Measures

No candidates

Ballot Measures Only This ballot is for voters who. do not want to
vote for any candidate

The ballot type you are eligible to vote is based upon your party
affiliation listed on the precinct register.

YOU MAY VOTE ONLY ONE BALLOT TYPE

If your party affiliation Below is the ballot

listed on the register is: you are eligible to vote:
A - Alaskan Independence Party Combined OR Measures Only

Democratic rangglOv St oP&eiiterpiofai bioil

C - Green Party of Alaska Combined OR Measures Only
M - Republican Moderate Party Combined OR Measures Only
I"NMIUpuMcinFM v, - Criuiiftiifhi laaiddkm fitltoail— 'niir
N - Nonpartisan Combined OR Republican OR MeasL.es Only

fiBBitMHI ttl Measnns GVp

U - Undeclared Combined OR Republican OR Measures Only
If you want a different ballot type than what the precinct register
shows you are eligible for, you must vote a questioned ballot.

If you do not want to vote for any political party candidates,
you may request the Ballot Measures Only ballot.



Sample Ballot i

STATE OF ALASKA
PRIMARY ELECTION
AUGUST 22, 2006

OFFICIAL XXXX PARTY BALLOT

™  Completely All in theoval i  opposite the name of eech candidate or question & youwish ™
to vote.

I 1. tSfIC)
CANDIDATE XXXX

QOVMINOVI *

(voW torom) 4§ i

GOVERNOR CANDIDATE

VOTE BOTH SIDES

CinlM



Ballot Measure 1

C ampaign Contribution Limits, Lobbying, and D isclosure

BALLOT LANGUAGE

This initiative would decrease the maximum
amount an individual may give a candidate or
group from $1,000 to $500, and decrease the
amount an individual may give a political party
for any purpose from $10,000 to $5,000. It
would decrease the amount a group may give a
candidate, or group, from $2,000 to $1,000. It
would decrease the amount a group may give to
a political party from $4,000 to $1,000. It
would require groups to disclose the name,
address, occupation, employer, date and
amount given by each contributor for contribu-
tions more than $100 during a calendar year. It
would reduce from 40 to 10 the hours a person
who is not a professional lobbyist could lobby in
any 30-day period before having to register as a
lobbyist. It would require legislators, public
members of the select committee on legislative
ethics, and legislative directors to disclose out-
side income sources greater than $1,000.

SHOULD THIS INITIATIVE BECOME LAW?
CD Yes

CD No

LEGISLATIVE AFFAIRS AGENCY SUMMARY

This bill lowers the limit on campaign contribu-
tions. Under this bill, a person could give $500
a year to a candidate's campaign. That's half of
what is allowed now. Personal gifts to political
parties would be capped at $5,000. A gift by a
group would be limited to $1,000 a year.
Groups would have to report more about
donors. For gifts over $100 to a group, the
group would have to report the true source of
the gift. The group would also have to report
the donor's job and the donor's employer. The
bill changes the meaning of "lobbyist” This
would make someone who lobbies 10 hours a
month report. Now it's 40 hours. It reduces the
amount of pay a legislator can receive for
personal services without reporting the income.
This also applies to certain legislative employ-
ees, and members of the legislative ethics
committee.

STATEMENT OF COSTS AND REVENUES FOR
BALLOT MEASURE 1 - INITIATIVE 03DISC -
Prepared by the Alaska Public Offices

Commission (APOC)

As required by AS 15.58.020(b), the Alaska
Public Offices Commission has determined that
there would not be significant costs to APOC
for implementing the law proposed in Ballot
Measure 1 - Initiative 03DISC.

FULL TEXT OF PROPOSED LAW

AN ACT RELATING TO CONTRIBUTION LIM-
ITS, LOBBYISTS, AND DISCLOSURE

Be it enacted by the people of the State of
Alaska:

Section 1. AS 15.13.070(b) is amended to read
(b) an individual may contribute not more than

(1) $500 per year to a nongroup entity
for the purpose of influencing the nomination
or election of a candidate, to a candidate, to an
individual wno conducts a write-in campaign as
a candidate, or to a group that is not a political
party;

(2) $5,000 per year to a political party.

Section 2. AS 15.13.070(c) is amended to read
(c) A group that is not a political party may con-
tribute not more than $1,000 per year
(1) to a candidate, or to an individual who
conducts a write-in campaign as a candidate:
(2) to another group, to a non-group entity,
or to a political party.

Section 3. AS 15.13.040(b) is amended to read:
(b) Each group shall make a full report upon a
form prescribed by the commission, listing

(1) the name and address of each uff.cer and
director,;

(2) the aggregate amount of all contributions
made to it; and, for all contributions in excess
of $100 in the aggregate a year, the name,
address, principal occupation, and employer of the
contributor, and the date and amount contributed
by each contributor; for purposes of this
paragraph, "contributor" means ihe true
source of the funds, property, or services

The text of this bill is presented is submitted by petition sponsors.
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being contributed; and

terms and condition! urtderuwMch the loan or

(3) the date and amount of all contributions guarantee was given, the amount outstanding

made by It and all expenditures made, incurred
or authorized by it.

Section 4. AS 24.45.171(8) is amended to read:
(8) "lobbyist" means a person who
(A) is employed and receives payments, or who
contracts for economic consideration, including
reimbursement for reasonable travel and living
expenses, to communicate directly or through
the person's agents with any public official for
the purpose of influencing legislation or admin-
istrative action for more than 10 hours in any
30-day period in one calendar year; or
(B) represents oneself as engaging in the influ-
encing of legislative or administrative action as
a business, occupation or profession.

Section 5. AS 24.60.200 is amended to read:
Sec 24.60.200. Financial disclosure by legis-
lators, public members of the committee, and
legislative directors. A legislator, a public
member of the committee, and a legislative
director shall file a disclosure statement, under
oath and on penalty of perjury, with the Alaska
Public Offices Commission giving the following
information about the income received by the
discloser, the discloser's spouse or domestic
partner, the discloser's dependent children, and
the discloser's nondependent children who are
living with the discloser:

(1) the information that a public official is
required to report under AS 39.50.030, other
than information about gifts;

(2) as to income in excess of $1,000
received as compensation for personal servic-
es, the name and address of the source of the
income, and a statement describing the nature
of the services performed; if the source of
income is known or reasonably should be
known to have a substantial interest in legisla-
tive, administrative, or political action and the
recipient of the income is a legislator or legisla-
tive director, the amount of income received
from the source shall be disclosed,

(3) as to each loan or loan guarantee over
S1,000 from a source with a substantial interest
in legislative, administrative, or political action,
the name and address of the person making the
loan or guarantee, the amount of the loan, the

The text of this bill It pretented at tubmlttad by batmen tponton.

at the time of filing, and whether or not a writ-

ten loan agreement exists.
-ihfti io Vnoq 01 IOH h IOM*

Section 6. Effective Date. This Act takes effect
January 1, 2005.
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STATEMENT IN SUPPORT
THE TAKE OUR STATE BACK” INITIATIVE

Corruption is not limited to one party or indi-
vidual. Ethics should be not only bi-partisan
but afso universal. From the Abramoff and
Jefferson scandals in Washington D.C. to side
deals InJuneau, special interests are becoming
bolder every day. They used to try to buy elec-
tions. Now they are trying to buy the legisla-
tors themselves.

Alaskans deserve to know who is paying our
legislators and funding their campaigns. In
2004 the Legislature wrote its own rules to
govern its conduct and it reduced or eliminated
any real restrictions or disclosure require-
ments.

Measure 1 ensures that you know who is pay-
ing your legislator and who is lobbying them.
It limits the amount of special interest influ-
ence in legislative campaigns and closes the
soft money loophole.

Vote “Yes" on Measure 1.

Measure 1 takes our State back in four specific
ways.

1. REQUIRES LEGISLATORS TO DISCLOSE
WHO IS PAYING THEM.

Under the rules the Legislature wrote for them-
selves, a legislator can earn thousands of dol-
lars on the side from special interests with no
disclosure. We deserve to know who is paying
our legislators and why. Measure 1 requires
that a legislator disclose any income over
S$1.000. Period.

2. REQUIRES LOBBYISTS TO REGISTER.

The Legislature rewrote the law so that only a
few lobbyists are now required to register.

This is a major loophole. Without this registra-
tion, there is no disclosure of who is paying
lobbyists to influence our legislature. Measure
1 requires any lobbyist who works over ten
hours per month to register and tc disclose
who is paying for the lobbying.

3. LIMITS CAMPAIGN CONTRIBUTIONS TO
$500.

«m«i0f L« - > ||f.
Most Alaskans don’t write huge checks to
political campaigns. The more special inter-
ests can contribute, the more influence they
have over our politicians. Measure 1 limits
contributions to $500 from an individual and
to $1,000 from a group.

4 CLOSES THE SOFT MONEY LOOPHOLE

The Legislature created another major loop-
hole. It allows unlimited donations to political
parties. No limit at all. Measure 1 places a
$5,000 limit on these donations. On the
national level, Sen. John McCain and Sen. Russ
Feingold have been champions of limiting soft
money. We have the chance to take the first
step here in Alaska to limit soft money by
passing Measure 1.

Vote to TAKE YOUR STATE BACK.
Vote “YES" on Measure 1

Chancy Croft
President, Alaska State Senate
1975-1976

Rick Halford
President, Alaska State Senate
1993-1994, 2001-2002

Lowell Thomas, Jr.
Former Lieutenant Governor
Former State Senator

10 Tht statement printed on (Mi page Is the opinion of the authoris) and it presented as submitted to tha Division of Elections.
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STATEMENT IN OPPOSITION

This initiative diminishes citizen rights and
participation while increasing incumbent
power.

Our individual right of free speech is radically
reduced in Section 1. Our maximum contribu-
tion to a candidate or party is cut in half.
Challengers can raise less money, thwarting
your ability to change elected public officials.
This initiative empowers incumbents and the
wealthy self-funded candidate.

Our right of free speech to influence elections
is further eroded in Section 2. The maximum
contribution a group may make to a candidate
is reduced by half.

Contribution transparency in the Alaskan cam-
paign disclosure law is destroyed in Section 3.
The initiative is a step backward. The change
eliminates the disclosure of some donor names
and addresses. What do the sponsors, who are
all legislators, plan to hide from citizen view?

Section 4 changes the lobbyist definition by
chopping a citizen’s time to communicate with
public officials from 40 to 10 hours per month.
More employees of small businesses must reg-
ister as lobbyists. Eleven hours work in a single
month demands filing 16 reports in a two year
period. Instead of accepting this ridiculous
new burden that discloses their client list to
their competitors, most businesses will aban-
don citizen representation and hire a profes-
sional lobbyist. Furthermore, these ‘new’
lobbyists are prohibited from contributing to
any candidate outside of their own legislative
district. That is a terrible blow to all citizen's
rights. The incumbents, including the initiative
sponsors, are protected from well-funded
challengers.

The change of income disclosure limits
increases the reporting burden materially.
While inflation over the decades has effectively
reduced this limit, this change from $5000 to
$1000 simply increases the paper process
without meaningful information.

Gloria Shriver, Founder
Alaska Excellence in Public Service

The statement printed on this page Is the opinion of the authorfs) and Is presented as submitted to the DMslon of [lections. 11
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Cruise Ship Taxation, Regulation and Disclosure

BALLOT LANGUAGE

This initiative would impose a S46 per person
per voyage tax on large cruise ships to pay for
vessel services. It would provide for the pro-
ceeds from the tax to be deposited in the state
general fund and, subject to appropriation by
cne legislature, distributed to municipalities. It
would levy a tax on cruise ship gambling activi-
ces in state waters. It would change the way
cruise ship corporate income tax is calculated,
it would require cruise ship operators to gather
and report more information, and get a new type
of permit for sewage, graywater or other waste-
water before discharging in state marine waters.
It would assess a $4 per passenger berth fee
and require large cruise ships to have state-
employed marine engineers (Ocean Rangers)
licensed by the Coast Guard to observe health,
safety and wastewater treatment and discharge
operations. It would authorize citizen lawsuits
against an owner or operator of a large cruise
ship, or against the Department of
Environmental Conservation, for an alleged vio-
lation of any permit condition, provision of envi-
ronmental statutes or performance of duties. It
would also enable a person who provides infor-
mation leading to enforcement of the law to
receive 25 to 50 percent of fines imposed. It
would impose additional requirements on dis-
closures about on-ship promotions of shore-
side businesses.

SHOULD THIS INITIATIVE BECOME LAW?
CD Yes
CD no

LEGISLATIVE AFFAIRS AGENCY SUMMARY

Part of this bill is about cruise ship taxes. It
imposes a $46 a person tax on cruise ship pas-
sengers. That money goes into a special
account in the state's general fund. The legisla-
ture may appropriate part of that money to the
vessel's ports of call. But, towns that receive
that money cannot impose local cruise ship
head taxes. The bill also taxes gambling on
cruise ships. The tax is 33 percent of the cruise
ship's adjusted gross income from the gam-
bling. The bill changes the state's corporate

12

income tax law so it could be applied to cruise
ships.

The bill also changes environmental laws that
apply to cruise ships. It requires wastewater
discharge permits for cruise ships. It sets min-
imum standards and conditions for use of those
permits. It prohibits wastewater discharges
without a permit. It changes the monitoring
and record keeping requirements for waste-
water discharges, jt establishes a new ocean
ranger program. A ranger is a marine engineer.
It requires each cruise ship to have a ranger on
board. The ranger is an independent observer.
The ranger monitors compliance with pollution
laws. The bill imposes a four-dollar fee per
berth for operating the ranger program. It gives
private citizens the right to sue for discharge
violations. It also establishes financial penalties
for violations of environmental laws.

Finally, the bill regulates sales on cruise ships.
Persons paid to mention or promote a business
in a state port must say they are paid. Written
materials must also say that the person is paid.
Persons selling tours and other shore-side
activities on board a cruise ship must disclose
how much they are paid for each sale. A seller
must give the address and phone number of the
shore-side business if asked. It makes violation
of these laws an unfair trade practice.

STATEMENT OF COSTS AND REVENUES FOR
BALLOT MEASURE 2 - INITIATIVE 03CTAX -
Prepared by the Alaska Department of
Revenue

As required by AS 15.58.020(b), the Alaska
Department of Revenue has prepared the fol-
lowing statement of costs to the Department of
implementing the law proposed in Ballot
Measure 2 - Initiative 03CTAX.

COSTS

In order to administer the tax collection process
required by this initiative, the Department of
Revenue would require six new positions, at an
estimated cost of $626,000 per year for staff
and associated costs.
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REVENUES

This initiative would impose an excise tax of
$46 per passenger per voyage on travel on
commercial passenger vessels with 250 or more
berths, and a “Ranger fee” of $4 per passen-
ger berth.

We assume that 2007 cruise ship activity will be
similar to the scheduled 2006 cruise ship activ-
ity. We cannot predict whether the excise tax
might impact the number of passengers.

Assuming the ships sail at 100 percent capaci-
ty. we estimate the $46 per passenger excise
tax would be applied to approximately 900,000
passengers in the 2007 season, resulting in
revenue of approximately $41 million. About
$14 million of that revenue would be shared
with municipalities at which the cruise ships
stopped. Twenty-five percent of the total, or
approximately $10 million, would be placed in a
“Regional Cruise Ship Impact Fund,” to be dis-
tributed to other affected municipalities. The
$4 per berth Ranger fee would bring in approx-
imately $3.6 million.

Net revenues to the state, after deducting costs
for the Departments of Revenue and
Environmental Conservation, and deducting the
$24 million in shared revenues cited above,
would be approximately $14.4 million.

This initiative would impose a tax of 33 percent
of the adjusted gross income from operation of
gaming or gambling activities on ships operat-
ing in Alaskan waters.

The Department has no data on the extent or
profitability of cruise ship gaming in Alaskan
waters, and therefore cannot calculate revenues
from the proposed gaming tax.

This initiative would also change the way the
corporate income tax is calculated for the cruise
ship industry. The Department does not have
adequate data to estimate the effects of this
change on corporate income tax revenue.

STATEMENT OF COSTS FOR BALLOT
MEASURE 2 - INITIATIVE O03CTAX-
Prepared by the Alaska Department of
Environmental Conservation

As required by AS 15.58.020(b), the Alaska
Department of Environmental Conservation
(“DEC") has prepared the following statement
of costs to the Department of implementing the
law proposed in Ballot Measure 2 Initiative -
03CTAX.

The initiative w o1 Id require DEC to develop and
maintain a new permit program for Large
Commercial Passenger Vessels (‘cruise ships")
to replace the current program for regulating
these vessels. It would also require DEC to
place marine engineers (“Ocean Rangers")
licensed by the Coast Guard on the cruise
ships to monitor compliance with State and
Federal environmental laws. Two marine engi-
neers working alternating twelve-hour shifts
would be placed on each cruise ship operating
In Alaska waters.

The cost to the state during the first full year
of the implementation of this initiative is
estimated to be approximately $5.6 million.

FULL TEXT OF THE PROPOSED LAW

FOR AN ACT PROVIDING FOR TAXATION OF
CERTAIN COMMERCIAL SHIP VESSELS, PER-
TAINING TO CERTAIN VESSEL ACTIVITIES and
RELATED TO SHIP VESSEL OPERATIONS TAK-
ING PLACE IN THE MARINE WATERS OF THE
STATE OF ALASKA

Be it enacted by the People of the State of
Alaska:

* Section 1. AS 43 is amended by adding a new
chapter to read:

Chapter 52. Excise Tax on Travel Aboard
Commercial Passenger Vessels.

Sec 43.52.010. Levy of excise tax on overnight
accommodations on commercial passenger
vessels. There is imposed an excise tax on travel
on commercial passenger vessels providing overnight

Tim ff*f of this bill Is presented as submitted by petition sponsors. 13
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accommodations in the state's marine water.

See. 43.52.020. Rate of tax. The tax imposed
by AS 43.52.010 - 43.52.095 is levied at a rate
of S46 a passenger per voyage.

Sec. 43.52.030. Liability for payment of tax. A
passenger traveling on a commercial passenger
vessel providing overnight accommodations in
state marine water is liable for the tax imposed
by AS 43.52.010 — 43.52.095. The tax shall be
collected and is due and payable to the depart-

ment

(1) by the person who provides travel aboard
a commercial vessel for which the tax is
payable; and

(2) in the manner and at the times required
by the department by regulation.

See. 43.52.040. Disposition of receipts.

(a) The proceeds from the tax on travel on
commercial passenger vessels providing
overnight accommodations in the state's marine
water shall be deposited in a special
‘Commercial Vessel Passenger Tax Account” in
the general fund. The legislature may appropri-
ate money from this account for the purposes
described in (b) and (c) of this section, for state-
owned port and harbor facilities, other services
to properly provide for vessel or watercraft vis-
its, to enhance the safety and efficiency of
interstate and foreign commerce and such other
lawful purposes as determined by the legisla-
ture.

(b) For each voyage of a commercial passenger
vessel providing overnight accommodations,
the commissioner shall identify the first five
ports of call in the state and the number of pas-
sengers on board the vessel at each port of call.
Subject to appropriation by the legislature, the
commissioner shall distribute to each port of
call S5 per passenger of the tax revenue col-
lected from the tax levied under this chapter. If
the port of call is a city located within a borough
not otherwise unified with the borough, the
commissioner shall, subject to appropriation by
the legislature, distribute S2.50 per passenger
to the city and S2.50 to the borough. Each port
of call receiving funds under this section shall
use the funds in a manner calculated to improve
port and harbor facilities and other services to
properly provide for vessel or water craft visits

and to enhance the safety and efftymcy o:
interstate and foreign commerce.

(c) A "Regional Cruise Ship Impact FuLMcon-
sisting of 25% of the proceeds from t| tax or
travel aboard commercial passengel!vessels
providing overnight accommodation! jn the
state's marine water shall be estabfched as
sub-account of the funds establish™ jn (a),
above, and deposited in the genel| funci.
Subject to appropriation by the legisl Ure anci
regulations adopted by the Depar nent oi
Revenue, the commissioner shall stributc
funds to municipalities or other govi nmentni
entities within the Prince William Sour Region.
Southeast Alaska or any other distinct « region
impacted by cruise ship related touri n activi-
ties but not entitled to receive funds used on
port of call visitation as allowed by (), above,
provided that any funds used from th ?account
shall be used to provide services and i frastruc
ture directly related to passenger Vessel oi
water craft visits or to enhance the skfety anu
efficiency of interstate and foreign ®mmerce
related to vessel or water craft activitik.

Sec. 43.52.050. Administration.
(@) The department shall

(1) administer this chapter, and  ?

(2) collect, supervise, and enforce tlte collec-
tion of taxes due under this chapter and penal-
ties as provided in AS 43.05. [

|
(b) The department may adopt reflations
necessary for the administration of thjji chapter.

Sec. 43.52.060. Local levies. Any mimicipality.
whether home rule or general law, tha receives
passenger ship fee funds under th|s chapter
may not impose an additional form (bof tax on
travel on commercial passenger vessels
engaged in activities involving Overnight
accommodations for passengers in stite marine
waters. Any form of tax on travel on commercial
passenger vessels engaged in activities involv-
ing overnight accommodations for passengers
in state marine waters enacted by a municipal-
ity, whether home rule or general law, prior to
the effective date of this legislation shall expire
one year after enactment of this law if that
municipality elects to receive funds under this
chapter.

14 The text of this bill Is presented *s submitted by petition sponsors.
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Sac 43.52i09S. Definitions. In this chapter, (1)
"tawunerclal passenger vessel" means a boat or
vessel that is used in the common carriage
of passengers in commerce; “commercial
passenger vessel” does not include

(A) vessels with fewer than 250 berths or
other overnight accommodations for passengers;

(B) noncommercial vessels, warships,
and vessels operated by the state, the United
States, or a foreign government;

Q) “marine water of the state” and “state marine
water" have the meaning given to "waters" in AS
46.03.900, except that they include only marine
waters.

(3) "passenger” means a person whom a
common carrier has contracted to carry from
one place to another.

(4) "voyage" means any trip or itinerary lasting
more than 72 hours.

e Sec 2. AS 05, is amended by adding a new
chapter to read:

Chapter 16. Games of Chance and Contests
of Skill on Ships Operating on Waters Within
the Jurisdiction of Alaska.

Sec AS 05.16.010. Gambling activities aboard
commercial vessels purportedly authorized
by federal law. This chapter applies to the use
of playing cards, dice, roulette wheels, coin-
operated instruments or machines, or other
objects or instruments used, designed, or
intended for gaming or gambling used in the
waters under the jurisdiction of the State of
Alaska on a voyage described in 15 U.S.C.
Section 1175(c)(2), and to any other gambling
activities taking place aboard large passenger
vessels in the state.

Sec AS05.16.020. Tax on gambling activities
authorized by AS 05.16.010. There is imposed
on the operator of a gaming or gambling activ-
ities aboard large passenger vessels in the state
a tax of 33% of the adjusted gross income from
those activities. "Adjusted gross income" means
gross income less prizes awarded and federal
and municipal taxes paid or owed on the

TTie text of thli bill Is presented as submitted by petition sponsors.

income. The tax shall be collected and is due
and payable to the department of revenue in the
manner and at the times required by the
department of revenue.

Sec. 05.16.030. Disposition of receipts, (a)
The proceeds from the tax on gambling opera-
tions aboard commercial passenger vessels in
the state's marine water shall be deposited in a
special "Commercial Vessel Passenger Tax
Account” in the general fund.

* Sec 3. AS 43.20.021 is repealed and reenacted
as follows:

Sec. 43.20.021(a). Internal Revenue Code
adopted by reference, (a) Sections 26 U.S.C. -
1399 and 6001 - 7872 (Internal Revenue Code),
as amended, are adopted by reference as a part
of this chapter. These portions of the Internal
Revenue Code have full force and effect under
this chapter unless excepted to or modified by
other provisions of this chapter.

(b) Nothing in this chapter or in AS 43.19
(Multistate Tax Compact) may be construed as
an exception to or modification of 26 U.S.C.
8£3.

(c) The provision in (b), above, does not apply to
commercial passenger vessels as defined in AS
43.52.095.

* Sec 4. AS 46.03.462 is repealed and re-enacted
as follows:

Sec. 46.03.462. Terms and conditions of dis-
charge permits, (a) An owner or operator may
not discharge any treated sewage, graywater, or
other wastewater from a large commercial pas-
senger vessel into the marine waters of the
state unless the owner or operator obtains a
permit under AS 46.03.100, which shall comply
with the terms and conditions of vessel discharge
requirements specified in (b) of this section.

(b) The minimum stanrard terms and conditions
for all discharge permits authorized under this
provision require that the owner or operator:

(1) may not discharge untreated sewage,

treated sewage, graywater, or other waste-
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mafters in a manner that violates any applicable
effluent limits or standards under state or
federal law, including Alaska Water Quality
Standards governing pollution at the point of
discharge;

daily records related to the period of operation
while in the State, detailing the dates, times,
and locations, and the volumes and flow rates
of any discharges of sewage, graywater, or
other waster into the marine waters of the
State, provide electronic copies of 41'ch records

) shall maintain records and provide the reports on a monthly basis to the department no later than

required under AS 46.03.465(a);

11) shall collect and test samples as required
under AS 46.03.465(b) and (d) and provide the
reports with respect those samples required by
AS 46.03.475(C);

(4) shall report discharges in accordance with
AS 46.03.475(a);

(5) shall allow the department access to the
vessel at the time samples are taken under AS
46.03.465 for purposes of taking the samples
or for purposes of verifying the integrity of the
sampling process; and

(6) shall submit records, notices, and reports
to the department in accordance with AS
46.03.475(b), (d), and (e).

* Sec. 5. AS 46.03.463 is amended to read as
follows:

Sec 46.03.463(d) is repealed.

Sec 46.03.463(e) is repealed and reenacted to
read: An owner or operator may not discharge
any treated sewage, graywater, or other waste-
water from a large commercial passenger vessel
into the marine waters of the state unless the
owner or operator obtains a permit under AS
46.03.100 and AS 46.03.462, and provided that
the vessel is not in an area where the discharge
of treated sewage, graywater or other waste-
waters is otherwise prohibited.

See 46.03.463(g) is repealed.

* Sec 6. AS 46.03.465 repealed and reenacted
to read as follows:

Sec. 46.03.465. Information-gathering

requirements, (a) The owner or operator of a
commercial passenger vessel shall maintain

16

5 days after each calendar month of operation
in State waters.

(b) while a commercial passenger vessel is
present in the marine waters of the State, the
owner or operator of the vessel shall provide an
hourly report of the vessel's location based on
Global Positioning System technology and col-
lect routine samples of the vessel's treated
sewage, graywater, and other wastewaters
being discharged into marine waters of the
Siate with a sampling technique approved by
the department.

(c) while a commercial passenger vessel is
present in the marine waters of the State, the
Department, or an independent contractor
retained by the Department, may collect addi-
tional samples of the vessel's treated sewage,
graywater, and other wastewaters being
discharged into the marine waters of the State.

(d) the owner or operator of a vessel required to
collect samples under (b) of this section shall
ensure that all sampling techniques and fre-
quency of sampling events are approved by the
department in a manner sufficient to ensure
demonstration of compliance with all discharge
requirements under AS 46.03.462.

(e) the owner or operator of a commercial
passenger vessel shall pay for all reporting,
sampling and testing of samples under this section.

(f) if the owner or operator of a commercial pas-
senger vessel has, when complying with
another state of federal law that requires
substantially equivalent information required
under (a), (b), or (d) of this section, the owner or
operator shall be considered to be in compli-
ance with that subsection so long as the infor-
mation is also provided to the department.

The text of thit bill Is presented as submitted by petition sponsors.
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e Sac 7. AS 46.03 is amended to include new
provisions as follows:

Sac 46.03.476. Ocean Rangers, (@) An owner
or operator of a large commercial passenger
vessel entering the marine waters of the state is
required to have a marine engineer licensed by
one United States Coast Guard hired or retained
by the department on board the vessel to act as
an independent observer for the purpose of
monitoring state and federal requirements
pertaining to marine discharge and pollution
requirements and to insure that passengers,
crew and residents at ports are protected from
improper sanitation, health and safety practices.

(b) The licensed marine engineer shall monitor,
observe and record data and information related to
the engineering, sanitation and health related
operations of the vessel, including but not limited
to registration, reporting, record keeping and
discharge functions required by state and

federal law.

(O Any information recorded or gathered by the
licensed marine engineer shall be promptly
conveyed to the Alaska Department of
Environmental Conservation and the United
State Coast Guard on a form or in a manner
approved by the Commissioner of Environmental
Conservation. The Commissioner may share
information gathered with other state and
federal agencies.

46.03.481. Citizens suits, (a) Any citizen of
the State of Alaska may commence a civil action

(1) against an owner or operator of a large
passenger vessel alleged tc have violated any
provision of this chapter, or

(2) against the department where there is an
alleged failure to perform any act or duty under
this chapter which is not discretionary. No civil
action may be commenced under this section,
however, prior to 45 days after the plaintiff has
provided written notice of the intent to sue to
the Attorney General of Alaska.

(b) Subject to appropriation, as necessary, up to 50%
and not less than 25% of any fines, penalties or

other funds recovered as a result of enforcement
of this chapter shall be paid to the person or
entity, other than the defendant, providing
information sufficient to commence an investi-
gation and enforcement of this chapter under
this provision.

* Sec. 8. AS 46.03.480 is amended as follows:

Sec 46.03.480 is amended by adding a new
section to read:

(d) An additional fee in the amount of $4.00 per
berth, is imposed on all large commercial
passenger vessels, other than vessels
operated by the state, for the purpose of
operating the Ocean Ranger program
established in AS 46.03.476; said program
shall be subject to legislative appropriation.

Sec. 46.03.480(d) shall be repealed and reen-
acted as 46.03.480(e).

* Sec. 9. AS 46.03.760 is amended as follows:

Sec. AS 46.03.760 is amended by adding a new
section to read:

(0 An owner, agent, employee or operator of a
commercial passenger vessels as defined in A5
43.52.095 who falsifies a registration or report
required by AS 46.03.460 or 46.03.475 or who
violates or causes or permits to be violated a
provision of AS 46.03.250 - 46.03.314,
46.03.460 - 46.03.490, AS 46.14, or a regula-
tion, a lawful order of the department, or a per-
mit, approval, or acceptance, or term or condi-
tion of a permit, approval, or acceptance issued
under AS 46.03.250 - 46.03.314, 46.03.460 -
46.03.490, or AS 46.14 is liable, in a civil
action, to the state for a sum to be assessed by
the court of not less than $5000 nor more than
$100,000 for the initial violation, nor more than
$10,000 for each day after that on which the
violation continues, and that shall reflea, when
applicable,

(1) reasonable compensation in the nature of
liquidated damages for any adverse environ-
mental effects caused by the violation, that shall
be determined by the court according to the
toxicity, degradability and dispersal charaaeristics

The text of this bill Is presented N submitted by petition sponsors. 17
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of the substance discharged, the sensitivity of the
receiving environment, and the degree to which
the discharge degrades existing environmental
quality; for a violation relating to AS 46.14, the
court, in making its determination under this
paragraph, shall also consider the degree to
which the discharge causes harm to persons or
property; this paragraph may not be construed
to limit the right of parties other than the state
to recover for personal injuries or damage to
their property;

(2) reasonable costs incurred by the state in
detection, investigation, and attempted correc-
tion of the violation;

(3) the economic savings realized by the
person in not complying with the requirement
for which a violation is charged; and

(4) the need for an enhanced civil penalty to
deter future noncompliance.

Sec 46.03.760(f) shall be repealed and reen-
acted as 46.03.760(Q).

* Sec. 10. AS 45.50.474 is repealed and reen-
acted to read as follows:

Sec 45.50.474. Required disclosures in pro-
motions and shore side sales on board cruise
ships, (a) A person may not conduct a promo-
tion on board a cruise ship that mentions or
features a business in a state port that has paid
something of value for the purpose of having
the business mentioned, featured or otherwise
promoted, unless the person conducting the
promotion clearly and fully discloses orally and
in all written materials used in the promotion
that the featured businesses have paid to be
included in the promotion. All such written
notice of disclosure shall be in a type not less
than 14-point typeface and in a contrasting
color calculated to draw attention to the
disclosure.

fb) A person or other entity aboard a cruise ship
conducting or making a sale of tours, flightseeing
operations or other shore-side activities to be
delivered by a vendor or other entity at a future
port of call shall disclose, both oraNyand in writing,

the amount of commission or percentage of
the total sale retained or returned to the person
making the sale. The person or entity aboard a
cruise ship making or attempting to make a sale
of servires or goods provided by a shore-side
vendor shall disclose the address and telephone
number of the shore side vendor if asked by a
consumer. All such written notice of disclosure
shall be in a type not less than 14-point type-
face and in a contrasting color calculated to
draw attention to the disclosure.

(c) Each violation of this section constitutes an
unfair trade practice under AS 45.50.471, and
shall result in a penalty of not more than $100

for each violation. In this section, “cruise ship"
means a ship that operates at least 48 hours in
length for ticketed passengers, provides
overnight accommodations and meals for at
least 250 passengers, is operated by an author-
ized cruise ship operator, and is certified under
the International Convention for the Safety of
Life at Sea or otherwise certified by the United
States Coast Guard.

* Sec. 11. Severability. It is the intention of the
people of Alaska that any portion of this legis-
lation that is declared unlawful shall be stricken
in a manner that preserves the remaining
portion of the remaining legislation to the
maximum extent possible.

* Sec. 12. Effective Date. This Act takes effect
90 days after enactment.

18 The text ofthis M| Is presented as submitted by petition sponsors.
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STATEMENT IN SUPPORT

Tkc cruise lines should follow Alaska’s
tuation and pollution rules like everyone
dsc. This initiative protects our fisheries and
helps pay for cruise ship impacts on Alaskan
communities by establishing/requiring:

1. S50 passenger tax - Alaskans pay tourism
taxes when traveling Outside and independent
tourists pay taxes on rental cars and lodging
ir Alaika. Cruise passengers willingly pay
similar fees throughout the world. A typical
cruise, including tickets, airfare, shopping,
tours, gambling, and alcohol, costs over
S3000. A SSO fee won’t make people choose
a cruise to New lersev - therefore there will be
no negative impact on Alaska's tourism econ-
omy. Federal law requires the funds be spent
'servicing the industry," for example, main-
taining ports and harbor infrastructure. This
tax will help SUPPORT the Alaska tourism
economy. Communities preferring their own tax
program can opt out of the statewide program.

2. Meet Alaska Water Quality Standards -
Alaskans need clean water and healthy fish.
Cruise ships are the onlv maior polluters not
required to have a discharge permit and meet
ALL Alaska water oualitv standards. Everyone
else has a permit; no new permitting program
is necessary. Nearly every major cruise line
has felony convictions for dumping, tampering
with pollution control equipment, or falsifying
documents to the Coast Guard. This initiative
places an independent marine engineer
observer on every ship (paid through the
passenger tax) to monitor discharges, inspect
equipment, and verify logbook entries. The
cruise lines have proven they cannot be trusted
to help keep Alaska’s waters clean and pro-
ductive.

3. End tax evasion - All legal gambling oper-
ations in Alaska, except those on cruise ships,
pay 1/3 of their profits to charity or in tax.
Lucrative cruise line casino operations In
Alaska pay nothing. Alaska corporations pay
Corporate Income Tax. The cruise industry
lobbied for and was granted a specialized
income tax exemption for revenue from foreign

registered ships. Under the Initiative, the
cruise lines will pav the same taxes that local
businesses and U.S. registered vessels oav on
their income and gambling profits.

4. Support local businesses - Since 1994,
Alaska law has required oral and written dis-
closure to passengers by cruise lines when
they receive commissions for promoting
shore-based tours/businesses. Cruise line
promotions are presented as "advice" when
they are really “advertisements." This is
unfair to local businesses that can't afford
the steep, advertising commission. This
initiative will require cruise lines to disclose
the size of their commissions which will help
local businesses compete for tourism dollars.
No local businesses will have to report
anything.

The cruise lines ar “selling” Alaska - whHe
impacting our docns, roads, public facilities,
wildlife, and the quality of our lives. This
initiative will do nothing to turn visitors
away; it will help keep our tourism industry
sustainable while protecting the needs of all
Alaskans. The Miami/Vancouver-based
cruise lines make billions in profits by
registering their ships in third world coun-
tries to avoid paying US income taxes and
wages. The cruise lines can easily afford to
play bv Alaska's rules like everyone else.

Please vote YES on Ballot Measure 21
RESPONSIBLE CRUISING IN ALASKA

Gershon Cohen Joe Geldhof
Haines, Alaska Juneau, Alaska

The ttatement printed on this page It the opinion of the authorft) and It pretented at submitted to the OMtlon of Uectiont. 19
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STATEMENT IN OPPOSITION

Vote “No" on Ballot Measure 2
It just doesn’t make sensel

Dear fellow Alaskans,

Ballot Measure 2 is a direct attack on Alaska's
economy. It will hurt our tourism industry — a
growing industry and the 4th largest employer
of Alaskans. Additional taxes, lost jobs and
more lawsuits in Alaska are not the answer.
Ballot Measure 2 deserves a “No” vote on
August 22nd.

The Alaska State Chamber of Commerce,
Anchorage Chamber of Commerce, City of
Fairbanks, Associated General Contractors of
Alaska, Southeast Conference, Alaska Travel
Industry Association, Resource Development
Council, Juneau Chamber of Commerce, City of
Skagway and the Ketchikan Chamber of
Commerce and several hundred others all
oppose Ballot Measure 2 because it’s bad
for Alaska.

Measure 2 will:

Mandate four additional new taxes including
a state wide head tax of $50 per person,
$100 per couple, and $200 for an average
family of four. Rising oil prices are driving up
the cost of living, which has reduced all travel-
ers’ budgets. Imposing more taxes and fees
on top of the other additional travel costs will
keep tourists away and hurt our economy
instead of helping it.

Force the disclosure of confidential busi-
ness information about Alaska’s local small
businesses to competitors including those
in the lower 48. No other business in Alaska is
required to disclose this type of information.
Forced disclosure would reduce the pre-pur-
chase of tours and excursions, hurting Alaska
businesses.

Raise costs and discourage tourism to
Alaska. Tourists already pay millions of dollars
in taxes and fees on their plane tickets, hotels,
restaurants, tours and shopping. Additionally,
there are more than 26,000 local jobs provided

20

by the tourism industry contributing tens of
millions of dollars to our strong economy.
Measure 2 would increase costs, discourage
tourism and reduce spending at our local busi-
nesses.

Open the door and create new motives for
lawyers to file predatory lawsuits. Lawyers
will be allowed to file suit and collect up to 50%
of any fines collected. Out-of-state attorneys
will line up and flood Alaska's court systems
with frivolous lawsuits. The Measure would
even allow individuals to sue the state of
Alaska.

increase the amount of bureaucratic red
tape, bureaucracy and size of state govern-
ment in Alaska. Measure 2 creates a new layer
of state bureaucracy, red tape, paperwork and
unnecessary government regulations that
don't provide any additional benefits to
Alaskans or the environment. Increasing the
number of state bureaucrats, cost of state gov
ernment and the amount of red tape doesn't
solve anything.

Tourism is over a $2 billion dollar industry in
Alaska. Attacking the tourism industry through
Measure 2 and attempting to pass more taxes,
unnecessary and redundant government regu-
lations, and tourism disincentives is the wrong
move.

Threatening Alaska's economy, over 26,000
local jobs and thousands of small businesses
across the state isn't ihe answer.

Also endorsing this letter: Mayor Bob Weinstein,
City of Ketchikan; Chris Anderson, ORSO and
Glacier BrewHouse - Anchorage

Vote "No” on Ballot Measure 2.

Carol Fraser
Aspen Hotels of Alaska

Steve Frank
Rivers Edge Resort in Fairbanks

Marc Langland
President Fiscal Policy Council of Alaska

The statement primed on this page is .** opinion of the authorfs) and Is presented as submitted to the Division of Elections.
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In Person/By Mail/By Fax/Special Needs Voting

GENERAL INFORMATION ABOUT ABSENTEE VOTING

Ip accordance with Alaska law, any voter may vote before Election Day for any reason. You
may vote absentee in person, by mail, by fax or vote a special needs ballot through a
personal representative.

ABSENTEE IN PERSON

Beginning on August 7, 2006, you may vote absentee in person at any of f e regional elections
offices or other voting sites established by the Division of Elections. Ballots for all 40 districts are
available at all regional elections offices. Absentee voting officials will only have ballots for their
house district. On Election Day, these stations will offer absentee in person voting.

ABSENTEE BY MAIL

Absentee ballot applications are available and can be submitted after January 1st of each calendar
year, up to 10 days prior to each election for any state elections during that year. You can request a
ballot for a specific election or for all elections in the year. To receive an absentee ballot by mail, you
must first send an application so that your voter registration can be verified. Apply early to ensure
timely delivery of your ballot. All absentee by mail ballot applications must be received AT LEAST
10 DAYS prior to the election. Voted absentee by mail ballots must be postmarked on or before
Section Day.

ABSENTEE BY FAX

Absentee by fax should be your last alternative for casting your ballot. You may apply for an
absentee by fax ballot beginning on August 7, 2006 by completing a by fax application. Your
completed application must be received by 5:00 pm AST on or before August 21, 2006. If you
choose to return your voted ballot by fax, you voluntarily waive a portion of your right to a
secret ballot. Voted fax ballots may be returned by fax before 8:00 pm AST on Election
Day and may also be returned by mall, postmarked on or before Election Day.

SPECIAL NEEDS VOTING

A qualified voter who is unable to go to the polls due to age, serious illness or a disability may apply
for a special needs ballot through a personal representative. A personal representative can be any-
one over 18, except a candidate for office in the election, the voter's employer, an agent of the
voter's employer, or an officer or agent of the voter's union. The personal representative may
obtain a ballot for the voter beginning on August 7, 2006 through August 22, 2006 at any regional
elections office or any absentee voting site. In addition, special needs ballots may be obtained at the
precincts on Election Day.

Contact any Division of Elections office to obtain a by mail or by fax application. For additional
information on by mail and by fax voting, contact the Absentee Voting Section. For information on
in person and special needs voting, contact the regional elections office nearest you. Absentee
voting information is also available online:

http://www.elections.statejik.us

MAIL OR FAX YOUR COMPLETED ABSENTEE BY MAIL BALLOT APPLICATION TO:

DIVISION OF ELECTIONS
ABSENTEE VOTING SECTION
619 E SHIP CREEK AVE. #329
ANCHORAGE, ALASKA 99501-1677

PHONE: (907) 375-6400 - FAX: (907) 375-6480
21
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The polls will be open from 7:00 a.m. to 8:00 p.m. on flection Day. TO
LOCATE YOUR POLLING PLACE PLEASE CALL 1-888-383-8683. IN ANCHORAGE, PLEASE
CALL 269-8683. The following information explains basic voting rights and will help

voters with special needs.

Election information is also available on the Division of Elections' website:
http://www.elections.stateoik.us

ASSISTANCE WHILE VOTING
.. you have difficulty voting because of a disability, difficulty reading or writing English, or for any

other reason, you may bring someone to help you at the polls. The person you bring may go into
the voting booth with you and help you vote. This person may be an election official, family
member, friend, bystander, campaign worker, or anyone else who is not a candidate for office in the
election, the voter's employer, an agent of the voter's employer, or an officer or agent of the
voter's union. This is your right under federal law.

NON ENGLISH SPEAKING VOTERS
Alaska Native and Tagalog language assistance is available at many polling places throughout the
state. Let the Division of Elections know ahead of time if you will need this service when you vote.

HEARING IMPAIRED VOTERS
The Division of Elections has a TTY telecommunications device, which allows hearing impaired

voters to obtain general information about elections by calling (907) 465-3020.

VISUALLY IMPAIRED VOTERS
Magnifying ballot viewers for the visually impaired will be available at all polling places and
absentee voting sites, in addition to touch screen machines, which will offer magnified, high-

contrast and audio ballots.

Audio tape recordings of the 2006 Primary Election Voter Pamphlet are available from the Alaska
State Library, Talking Book Center, located in Anchorage. Telephone the library at (907) 269-6575
for information.

PHYSICALLY DISABLED VOTERS:
If you have difficulty gaining access to your polling place, or if you have accessibility questions
about your polling place, please let the Division of Elections know. We make every effort to ensure

that polling places are accessible to all Alaskans.

EMERGENCY ABSENCES:
If you are unable to vote at your polling place for the Primary Election and did not have time to apply

for ai. absentee by mail ballot or to vot absentee in person, you may be able to vote by fax. The
application period for voting by fax begins on August 7, 2006 and applications must be received
by 5:00 p.m. AST on August 21, 2006.

IF YOU HAVE QUESTIONS OR WOULD LIKE MORE INFORMATION ABOUT OUR SPECIAL SERVICES,
PLEASE CONTACT ANY REGIONAL ELECTIONS OFFICE.

Region |  JUNEAU: (907) 465-3021 KENAI: (907) 283-3805
Region Il ANCHORAGE; (907) 522-8683 MAT-SU: (907) 373-8952
Region Il FAIRBANKS: (907) 451-2835

Region IV NOME: (907) 443-5285
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Understanding Ballot Rotation for 2006

For the 2006 Primary Election, the following races will be up for election: US
Representative, Governor, Lt. Governor, 10 State Senate Districts and 40 Sttte House
Districts. All ballot rotation will take place by State House District.

Candidates for the U.S. Representative, Governor and Lt. Governor races will be placed on
the first ballot (House District 1) in alphabetical order. Then, beginning with the House
District 2 ballot, candidates will rotate by the top candidate moving to the bottom of the
ace and all other candidates moving up one position. This rotation will continue through

ill 40 State House District ballots.

Each State Senate District is comprised of two State House Districts. For the 10 State Senate
aces, there will be a random draw of the letters of the alphabet to determine the order ol
iow the candidates will be placed on the first State House District ballot. For the seconc
State House District, in which the State Senate District appears, the candidates will rotate
>y the top candidate moving to the bottom of the race and all other candidates moving up

Dne position.

or the 40 State House District races, there will be a random draw of the letter of the
alphabet to determine the order of how the candidates will be placed on the State House

District ballot.

There will be one random draw of the letters of the alphabet for both the State Senate and
State House District races.

State of Alaska - Division of Elections
Official Ballot

US Representative Governor or LL
O Arctic. Jones

1) Barrow, Margaret
3 Caribou, Jamie

mApple. Joe
3 ftanana, Mary
13 Cantaloupe, Susie

Sum Senate District A State House District 1

O Jack. Shelly

O Queen, Whitney
<3K'ng.Joseph | i

O Jackson, Henry
3 Darby, Meghan
3 Wakefield, Sandle

State of Alaska - Division of Elections
Official Ballot

US Represenutive Governor or LL
3 Barrow, Margaret
O Caribou. Jamie

O Arctic, Jones

O Banana, Mary
O Cantaloupe, Susie
O Apple. Joe

State Senate District A Sute House District 2
O Glenn, Marty

O Arrow, Don
>3Seward. Doreen

O Darby, Meghan
O Wakefield, Sandle
O Jackson, Henry

State of Alaska - Division of Elections
Official Ballot
House District 3

I US Rtprastnutlv*

| O Cantaloupe. Susie
. O Apple. Joe
O Banana, Mary

Sute House District 3
O O'Malley, Grace

o Minnesota. Rachel
O Abbott, Mable

Governor or LI
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5/12/07
Testimony of Gershon Cohen, Ph.D. on SB 168

Dear Mr. Chairman and Members of the Senate Judiciary Committee,

| anticipate you will hear testimony today in support of SB 168 that claim monies raised by
the head tax provision in the ballot measure approved last August cannot be spent for
constitutional and practicality reasons. Both arguments are purely speculative and
unsupported by facts and a plain reading of the law.

Supporters previously stated to the House Community and Regional Affairs Committee that
the Tonnage Clause of the Constitution prohibits the imposition of this tax on large cruise
ships. Alaska's statewide passenger tax on large cruise vessels is a fee charged on the
passengers and is not in any way based on the tonnage of the vessel. Similarly, supporters
have tried to claim that the head tax would violate 33 U.S.C. Section 5 and the Commerce
Clause of the Constitution. Again, there is nothing in those statutes prohibiting the
collection of fees from vessels provided those funds are used to pay the cost of a service to
the vessel. The argument on legitimate expenditures hinges on the interpretation of the
phrase “service the vessel.” There is no reason to assume that servicing the vessel is
restricted to functions such as lifting the anchor or repainting the hull. It was and is the
belief of the sponsors of the ballot measure and a majority of Alaskans that maintaining
docks and harbors used by the cruise ships and other similar activities are well within the
scope of federal law. Nevertheless, the final decision on this matter will be up to the courts
if the cruise lines decide to pursue litigation. It is certainly not a matter that can be settled by

this committee here today.

The second argument you will hear from the bill sponsors is that the State will not be able to
spend the funds collected for reasons of practicality. In fact, no reasonable analysis has been
presented by the sponsors to date to support this claim. The costs of maintaining existing
docks and harbors and building new cruise ship servicing facilities are enormous and will
only increase with time. The industry is constantly looking for new ports of call and areas of
the State to visit, and our communities will be well-served by access to the funds raised by
the head tax. Without the head tax, the costs for these cruise ship related facilities will
continue to fall on the backs of local communities willing to gamble on establishing a long
term relationship with the industry. It is worth noting that on numerous occasions the cruise
lines have unlLterally severed relationships with Alaska towns for a variety of self-serving
motives, leaving the long term infrastructure costs to the towns they deserted that no longer

have the direct income to support their debt.

There is an Alaska Constitutional issue at stake that does deserve your immediate
consideration. While no one denies the right of the Legislature to amend an initiative, the
Alaska Constitution prohibits the repeal of an initiative until two years have expired
following the date of adoption. As you know, the case law is thin on interpreting how
significant an amendment may be before it constitutes a repeal of the initiative. Adhering to
the intent of the voters must warrant the highest consideration by this committee.



SB 168 would achieve two purposes in direct conflict with the intent of the voters: it would
encourage the unequal distribution of the funds collected from the head tax, and ironically, it
could result in a portion of the head tax collected from the passengers to be paid to the cruise

lines themselves.

If all eligible communities opt in to the State program, the State will be able to fairly and
equitably disperse the funds. However, it is a fact that any community that decides to opt
ojt of the State program has the legal right to charge a head tax of any amount. Whether
they receive that money will depend on decisions made by the passengers and the cruise
lines, as it should in a free marketplace.

It is likely Juneau and Ketchikan will opt out of the program since they already charge more
than the $5 per passenger tax rate recommended in State law. Capping the head tax at $50
regardless of the fee set by any opt out community would significantly limit the amount of
funds available to ports of call (and the State) that opt in to the program. It has often been
stated in this debate that SB 168 limits the potential tax of any municipality to $10. This is
not the case - only the “credit” is limited to $10 or the lesser of the taxes charged. A
municipality could opt out and charge $15 or more. The cruise lines would likely have no
objection if the entire head tax was limited to $50 by SB 168. That municipality’s higher fee
would then be credited against the $50, lowering the amount to be shared by everyone else.

The whole idea of a credit for head taxes flies directly in the face of the voter’s intent. The
industry stated during questioning from the Senate Finance Committee that they had no
intention of writing 1 million checks for $10 or $15 to each passenger that came to Alaska
and paid a separate head tax to a community that opted out of the statewide program. They
admitted they would offer an onboard “credit.” In other words, the passengers would be
charged the fee, the money would come to the State, and the State would give those funds to
the cruise lines who would then offer the passenger a credit for a drink or a portion of their
bill in one of the ship’s boutiques. Since the ships have a huge markup on their own
merchandise and alcohol, the cruise lines would in fact be profiting from the imposition of
the head tax. Depending upon the amount charged by the opting out communities, the cruise
lines could end up pocketing 20% or more of the head tax charged to the passengers. |
challenge anyone to assert that this would accurately interpret the voter’s intent when the
ballot measure was approved by more than 81,000 Alaskans last August.

The Legislature would do a great disservice to the people of Alaska by not giving the new
cruise industry rules a chance to work. SB 168 is a seriously flawed bill in terms of public
policy and constitutionality, and I respectfully urge you to deny moving it out of committee

today.

Gershon Cohen Ph.D.
Responsible Cruising in Alaska
Box 956 Haines, Alaska, 99827 907-766-3005
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SB 168 - The Cruise Tax Rebate Bill Is Bad State Policy

This bill before the Senate Judiciary committee today would
rebate the cruise taxes approved by state voters in August,
2006. Before the tax is even collected. SB 168 gives it back.

Voters determined in August, 2006 that cruise facilities should
be available to all viable ports, not waiting for the industry to
give the OK. Yet SB 168 REBATES new, state cruise taxes before
collection ensues, and deprives smaller Alaska ports of voter-
approved funding. This is WRONG, and is bad public policy.

The argument that passenger tax funds cannot be spent is
ludicrous; ships are getting bigger, more numerous, and in need
of new Alaska ports of call. Towns like Juneau and Ketchikan
are ‘maxed-out’ with 4 ships and 10,000 passengers per day, yet
SB 168 denies funding to smaller & future ports to build new
cruise docks and facilities. With the passage of SB 168:

Ports like Skagway, Hoonah, Whittier, Cordova, Valdez and
Kodiak wHj never receive fair and adequate funds to build or
bond for $kOM Panamax docks, or for other passenger
improvements allowed by federal maritime law.

Under today’s cruise statutes, communities can CHOOSE to be
included in the state passenger fee program, or they can impose
a tax locally, as a municipality. Juneau & Ketchikan can retain
their present status and bond locally, or switch to state funding.
But they can’t and shouldn’t do both.

Importantly, under present law, they cannot “double-dip.”
However, SB 168 would impose a double-dip system, allowing
local-tax cruise ports to charge even more against state funds,
and squeeze out small, competitor ports that need full, state
funding to build docks. Vote NO on SB 168; itis bad, public

policy. Thank you.
Chip Thoma
Box 21884, Juneau
Cruise Initiative Supporter



