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(907) 269.010,2 
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Juneau. AK 99101

(907)465-2435 
Fax: (907) 465-6615

S e n a t o r  B il l  W ie l e c h o w s k i

M arch 21. 2007

Senator H ollis F rench, C hair 
Senate Judiciary  C om m ittee  
R oom  506, State C apito l 
Juneau, A laska 99801

I am w riting to request a hearing on SB 132, “An Act relating to  an appeal to  the superior court from  a 
determ ination by the S tate A ssessm ent R eview  Board; and provid ing  for an effective date .”

This bill w ould lim it the superio r c o u rt’s review  o f  the board ’s action so lely  to  review  o f  the record 
established at the hearing  before the board. C urrently  AS 4 3 .5 6 .130(i), w hich w as enacted  in 1973, 
prov ides for “ trial de novo o f the board ’s action ,” allow ing fo r in troduction o f  new evidence on appeal. 
A ny proceeding  before the S tate  A ssessm ent R eview  B oard is therefore rendered superfluous and 
w astes valuable state resources. T h is bill w ould  m ake the appeal process for this board conform  to the 
process for the B oard o f  Equalization. It is supported by the A ttorney G en era l’s O ffice, will stream line 
the review  process, and help  reduce backlogs in the courts.

T hank you for your consideration  o f this request.

Senato r B i l l  W ie le c h o w sk i
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FO R AN ACT ENTITLED 

An Act relating  to real property  foreclosures, to the sale o f p roperty  on execution, and 

»deeds of tru s t ."

E IT  ENACTED BY TH E LEG ISLA TU RE OF THE STA TE O F ALASKA:

* Section 1. AS 09.35.140 is am ended to read:

Sec. 09.35.140. Notice o f sale on execution. B efore  the sale o f property on 

execution , notice o f  the sale shall be given as follows:

(1) notice o f the sale o f  personal property  is given by posting a written 

o r prin ted  notice o f the tim e and place o f sale in three public  places within five miles 

o f  the  place where the sale is to be held, not less than 10 days before the day of sale; 

[O N E O F  TH E  N O TIC ES SH A L L  B E PO STED  A T  T H E  PO ST  O FFIC E NEA REST 

TO  T H E  PLA C E W H E R E  T H E  SA L E  IS TO TA K E PLA C E;]

(2) notice o f  the sale o f  real property is given by posting a sim ilar 

notice particularly  describ ing  the property, including the p roperty’s street address if 

there is a street address fo r the property, not less than 30 days before the day o f  sale in
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three public places, as provided in (1) of this section, and publishing a copy of the 

notice four times, once a week for four successive weeks in a newspaper of general 

circulation published nearest to the place of sale; an inaccuracy in the street address 

may not be used to set aside a sale if the legal description is correct; in this paragraph, 

"newspaper of general circulation" means a publication that

(A) is published in newspaper format;

(B) is distributed at least once a week for at least 50 weeks 

each year within the judicial district, excluding a period when publication is 

interrupted by a labor dispute or by a natural disaster or other casualty that the 

publisher cannot control; and has a total paid circulation or paid distribution of 

at least 500 copies, or 10 percent of the total population of the judicial district, 

whichever is less; in this subparagraph, "judicial district" means the judicial 

district where the place of sale is located;

(C) holds a second class mailing permit from the United States

Postal Service;

(D) is not published primarily to distribute advertising; and

(E) is not intended primarily for a particular professional or 

occupational group.

* Sec. 2. AS 09.35.140 is amended by adding new subsections to read;

(b) In addition to the notice required by (a) of this section, notice of the sale of 

real property on execution shall be given by publishing a notice of the sale on an 

Internet website beginning at least 45 days before the date of the sale. The notice must 

be published on at least 30 days, including at least 10 of the last 15 days before the 

actual date of the sale. Giving notice under this subsection is not required unless there 

is an Internet website that qualifies under (c) of this section.

(c) To qurlify as an Internet website on which notices of sale may be 

published under (b) of this section, an Internet website must

(1) be available to any person;

(2) be completely free to the public for viewing and not require a

subscription;

(3) be used primarily to advertise real property under foreclosure;

L
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(4) have been in continuous operation for more than one year;

(5) have a viewership of at least 5,000 different visitors each month 

that is verified by an independent audit; and

(6) have an office in the state and the office has staff that includes a 

senior management person.

* Sec. 3. AS 09.35.142 is amended to read:

Sec. 09.35.142. Action to establish newspaper or Internet website status. A 

person who owns a publication may bring an action under AS 22.10.020(g) to 

establish that the publication is a newspaper of general circulation under 

AS 09.35.140(a)(2) [AS 09.35.140(2)]. A person who owns an Internet website 

may bring an action under AS 22.10.020(g) to establish that the Internet website 

qualifies as an Internet website on which notices of sale may be published under 

AS 09.35.140(b).

* Sec. 4. AS 34.20.070(b) is amended to read:

(b) Not less than 30 days after the default and not less than 90 days [THREE 

MONTHS] before the sale* the trustee shall record in the office of the recorder of the 

recording district in which the trust property is located a notice of default setting out 

(1) the name of the trustor, (2) the book and page where the trust deed is recorded or 

the serial number assigned to the trust deed by the recorder, (3) a description of the 

trust property, including the property's street address if there is a street address for the 

property, (4) a statement that a breach of the obligation for which the deed of trust is 

security has occurred, (5) the nature of the breach, (6) the sum owing on the 

obligation, (7) the election by the trustee to sell the property to satisfy the obligation, 

and (8) the date, time, and place of the sale. An inaccuracy in the street address may 

not be used to set aside a sale if the legal description is correct. At any time up to five 

days before the sale, if the default has arisen by failure to make payments required by 

the trust deed, the default may be cured by payment of the sum in default other than 

the principal that would not then be due if no default had occurred, plus attorney fees 

or court costs actually incurred by the trustee due to the default. If, under the same 

trust deed, notice of default under this subsection has been recorded two or more times 

previously and the default has been cured under this subsection, the trustee may elect
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to refuse payment and continue the sale.

* Sec. 5. AS 34.20.070(c) is amended to read:

(c) Within 10 days after recording the notice of default, the trustee shall mail a 

copy of the notice by certified mail to the last known address of each of the following 

persons or their legal representatives: (1) the tru s to r  [GRANTOR] in the trust deed; 

(2) the successor in interest to the tru s to r  [GRANTOR] whose interest appears of 

record or of whose interest the trustee or the beneficiary has actual notice, or who is in 

ac tu a l physical possession of the property; (3) any other person ac tua lly  in physical

possession of [OR OCCUPYING] the property; (4) any person having a lien or 

interest subsequent to the interest of the trustee in the trust deed, where the lien or 

interest appears of record or where the trustee or the beneficiary has actual notice of 

the lien or interest. The notice may be delivered personally instead of by mail.

* Sec. 6. AS 34.20.070 is amended by adding new subsections to read:

(e) In (c) of this section, if the existence of a lien or nonpossessory interest can 

only be inferred from an inspection of the real property, the person nolding the lien or 

nonpossessory interest is not entitled to notice under this subsection unless the lien or 

nonpossessory interest appears of record or a written notice of the lien or 

nonpossessory interest has been given to the beneficiary or trustee before the 

recording of the notice of default.

(f) If the trustee delivers notice personally under (c) of this section to the 

property or to an occupant of the property, the trustee may, notwithstanding (c) of this 

section, deliver the notice up to 20 days after the notice of default is recorded. If there 

is not a structure on the property and a person is not present on the property at the time 

of delivery, the trustee may place the notice on the property, or as close as practicable 

to the property if

(1) there is not a practical road access to the property; or

(2) access to the property is restricted by gates or other bamers.

(g) If the trustee or other person who delivered notice under (0  of this section 

signs an affidavit for the delivery, the affidavit is prima facie evidence that the trustee 

complied with (f) of this section. After one year from the delivery, as evidenced by the 

affidavit, the trustee is conclusively presumed to have complied with (f) of this section

L
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unless, within one year from the delivery, an action has been filed in court to contest 

the foreclosure based on failing to comply with (f) of this section.

(h) If a person who is entitled to receive notice by mail under (c) of this 

section is known by the beneficiary or trustee to be deceased, the trustee may satisfy 

the notice requirements of (c) of this section by mailing the notice to the last known 

address of the deceased person and to the personal representative of the deceased 

person if the beneficiary or trustee knows that a personal representative has been 

appointed for the deceased person.

(i) If a person who is entitled to receive notice by mail under (c) of (his section 

is known by the beneficiary or trustee to be deceased but the trustee and the 

beneficiary do not know that a personal representative has been appointed for the 

deceased person, the trustee may satisfy the notice requirements of (c) of this section 

by

(1) mailing the notice to the heirs and devisees of the deceased person

(A) whose names and addresses are known to the beneficiary or

trustee; or

(B) who have recorded a notice of their interest in the property;

and

(2) publishing and posting the notice of the foreclosure as provided by 

law for the sale of real property on execution, except thai the notice must be titled "To 

the Heirs or Devisees of (insert the name of the deceased person)" and include in the 

body of the notice a list of the names of the persons who are known by the beneficiary 

or trustee to be the heirs and devisees of the deceased person.

(j) If notice is given as required by (h) and (i) of this section, an heir or 

devisee of the deceased person may not challenge the foreclosure on the ground that 

the heir or devisee did not receive notice of the sale, unless the heir or devisee 

challenges the foreclosure on this ground within three months after the sale.

(k) A person may bring an action in court to enjoin a foreclosure on real 

property only if the person is the trustor of the deed of trust under which the real 

property was foreclosed, a guarantor of the obligation that the real property is 

securing, a person who has an interest in the real property that has been recorded, a
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person who has a recorded lien against the real property, an heir to the reai property, a 

devisee of the real property, or the attorney general acting under other legal authority.

(/) If a person brings an action under (k) of this section to stop a sale of real 

property, and if the sale is being brought because ol a default in the performance of a 

nonmonetary obligation required by the deed of trust that the real property is securing, 

the court may impose on the person the conditions that the court determines are 

appropriate to protect the beneficiary.

(m) In this section, "devisee," "heir," and "personal representative" have the 

meanings given in AS 13.06.050.

*  S e c .  7. AS 34.20.080(a) is amended to read:

(a) The sale authorized in AS 34.20.070 shall be made under the terms and 

conditions and in the manner set out in the deed of trust. T h e  p r o c e e d s  f r o m  a  s a l e  

s h a l l  b e  p l a c e d  i n  e s c r o w  u n t i l  t h e y  a r e  d i s b u r s e d .  However, the sale shall b e  made

(1) at public auction held at the front door of a courthouse of the 

superior court in the judicial district where the property is located, unless the deed of 

trust specifically provides that the sale shall be held in a different place, e x c e p t  t h a t  a  

t r u s t e e  m a y  a l s o  a c c e p t  b i d s  b y  t e l e p h o n e ,  t h e  I n t e r n e t ,  a n d  e l e c t r o n i c  m a i l  i f  t h e  

t r u s t e e  h a s  t a k e n  r e a s o n a b l e  s t e p s  t o  e n s u r e  t h a t  t h e  b i d d i n g  m e t h o d s  u s i n g  t h e  

t e l e p h o n e ,  t h e  I n t e r n e t ,  o r  e l e c t r o n i c  m a i l  a r e  f a i r ,  a c c e s s i b l e ,  a n d  d e s i g n e d  to  

r e s u l t  i n  m o n e y  t h a t  i s  im m e d i a t e l y  a v a i l a b l e  f o r  d i s b u r s e m e n t : and

(2) after public notice of the time and place of the sale has been given 

in the manner provided by law for the sale of real property on execution.

*  S e c .  8 .  AS 34.20.080(b) is amended to read:

(b) The attorney for the trustee o r  a n o t h e r  a g e n t  o f  t h e  t r u s t e e  may conduct 

the sale and act in the sale a., the auctioneer for the trustee. T h e  t r u s t e e  m a y  s e t  

r e a s o n a b l e  r u l e s  a n d  c o n d i t i o n s  f o r  t h e  c o n d u c t  o f  t h e  s a l e .  Sale shall be made to 

the highest and best bidder. The beneficiary under the trust deed may bid at the 

trustee's sale. E x c e p t  a s  p r o v i d e d  b y  ( g )  o f  t h i s  s e c t i o n ,  t h e  (THE) trustee shall 

execute and deliver to the purchaser a deed to the property sold.

* Sec. 9. AS 34.20.080(e) is amended to read:

(e) The trustee may postpone sale of all or any portion of the property by

L
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delivering  to  the person conducting  the sale a written and signed request for the 

postponem en t to a stated date and hour. The person conducting the sale shall publicly 

announce the postponem ent to the stated  date and hour at the tim e and p lace originally 

fixed fo r the sale. This procedure shall be follow ed in any succeeding  postponem en t 

b u t  t h e  f o r e c l o s u r e  m a y  n o t  b e  p o s t p o n e d  f o r  m o r e  t i t a n  1 2  m o n t h s  u n l e s s  a  n e w  

n o t i c e  o f  t h e  s a l e  i s  g i v e n  u n d e r  ( a ) ( 2 )  o f  t h i s  s e c t i o n .  A  s a l e  m a y  b e  p o s t p o n e d  f o r  

u p  t o  1 2  m o n t h s  f r o m  t h e  s a l e  d a t e  s t a t e d  i n  t h e  n o t i c e  o f  d e f a u l t  u n d e r  

A S  3 4 . 2 0 . 0 7 0 ( b )  w i t h o u t  p r o v i d i n g  a  b a s i s  f o r  c h a l l e n g i n g  t h e  v a l i d i t y  o f  t h e  

f o r e c l o s u r e  p r o c e s s  b e c a u s e  o f  t h e  l e n g t h  o f  t im e  t h e  f o r e c l o s u r e  h a s  b e e n  

p e n d i n g .

*  S e c .  1 0 .  AS 34.20.080 is am ended by add ing  new subsections to  read:

(f) A fter delivery o f  a deed under (b) o f this section, the trustee shall distribute 

any cash  proceeds o f the sale in the fo llow ing  order to

(1) the beneficiary  o f  the deed o f trust being foreclosed until the 

beneficiary  is paid the full am ount that is ow ed under the deed o f trust to the 

beneficiary ;

(2) the persons w ho held, at the time o f  the sale, recorded interests, 

excep t easem ents, in the property, that w ere subordinate to the foreclosed deed of 

trust; the distribution under this paragraph shall be m ade accord ing  to the priority of 

the recorded  interest, and a recorded interest with a h igher priority  shall be satisfied 

before d istribu tion  is m ade to  the recorded interest that is next low er in priority; 

how ever, if  a person holds a recorded in terest that is an assessm ent, the person is 

en titled  on ly  to the am ount o f the assessm ent that was due at the tim e of the sale; in 

this parag raph , "recorded interest" m eans an interest, including a lease, recorded under 

AS 40 .17;

(3) the trustor in the trust deed if the trustor is still the ow ner o f the 

p roperty  at the tim e o f the foreclosure sale, but, if the trusto r is not still the ow ner of 

the p roperty  at the tim e o f the foreclosure sale, then to the trustor's successor in 

in terest w hose  interest appears o f  record at the tim e o f the foreclosure sale.

(g) T he trustee m ay w ithhold  delivery  o f  the deed under (b) o f  this section for 

up to  five days after the sale. If, during the live  days, the trustee determ ines that the
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sale should  not have proceeded , the trustee m ay not issue the deed  but shall

(1) inform  the beneficiary, the otherw ise successful bidder, and the 

trusto r of the trust deed o r the trustor's successor in interest that the sale is rescinded; 

and

(2) return to the o therw ise successful bidder m oney received from the 

o therw ise successful b idder as a bid on the property; return o f  this m oney is the 

otherw ise successful b idder's on ly  rem edy if the trustee w ithholds delivery  o f the deed 

under (b) o f  this section.

(h) If a trustee rescinds a sale under (g) of this section and the obligation 

secured  by the deed o f trust rem ains in default, the trustee m ay, at the request o f the 

beneficiary  reschedule the sale for a date that is not less than 45 days after the date o f 

the rescinded  sale. Not less than 30 days before the rescheduled sale date, the trustee 

shall

(1) m ail notice o f  the rescheduled sale date by certified  mail to the last 

know n address o f each o f the persons identified by AS 34.20.070(c); and

(2) publish and post the notice o f the rescheduled sale date as provided 

by law for the sale o f real p roperty  on execution.

(i) Unless a sale is rescinded  under (g) o f this section, the sale com pletely 

term inates the rights o f the tru sto r o f the trust deed in the property.

* Sec. 11. AS 34.20.120(a) is am ended  to read:

(a) The trustee under a trust deed upon real property  g iven to secure an 

obligation to  pay m oney and co n fe m n g  no duties upon the trustee o ther than the duties 

that are incidental to the exerc ise  o f the pow er o f sale conferred  in the deed m ay be 

substitu ted  by recording in the m ortgage records o f the recording d istrict in which the 

property is located a substitu tion  executed and acknow ledged by

O )  all the beneficiaries under the trust deed, o r their successors in

in terest; or

(2) the attorneys for all of the beneficiaries or the attorneys for all 

of the beneficiaries' successors in interest.

* Sec. 12. AS 34.20.120(b) is am ended to read:

(b) T he substitution m ust contain

WORK DRAFT WORK DRAFT 25-LS0153W
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(1) the date o f  execution of the trust deed;

(2) the nam es o f  the trustee, trustor, and beneficiary, and, if th
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substitution is executed bv the attorney for the beneficiary or successor in 

interest to the beneficiary, the name, address, and Alaska Bar Association 

identification number of the attorney;

nam ed in the trust deed o f a receipt of a copy o f  the substitution, or an affidavit of 

service o f a copy  o f  it.

* Sec. 13. AS 34.20  is am ended by adding a new section to  read:

Sec. 34.20.125. Trustee bond required, (a) B efore  perform ing the duties o f a 

trustee under AS 34 .20 .070  and 34.20.080, a person shall obtain a surety bond in the 

am ount o f $250 ,000  to protect the trustors and beneficiaries o f trust deeds against 

fraud o r defa lca tion  by the trustee in the perform ance o f the duties.

(b) T he bond required by (a) o f this section m ust be a bond that is term inable 

at any tim e by the surety  by sending written notice by first class U nited States mail to 

the obligee and the principal at the address fo r each that is last known by the surety, 

and to the departm ent. The bond term inates when 45 days have expired after the date 

the notice is m ailed. The surety is not liable for an act o r om ission o f the principal that 

occurs after the term ination. The surety is not liable afte r the term ination for more than I 

the face am ount o f  the bond, regardless of the num ber o f claim s m ade against the bond 

or the num ber o f  years the bond rem ains in force. A  revision o f  the am ount o f the 

bond is not cum ulative. [

(c) If a bond term inates under (b) o f  this section, the person who obtained the 

bond under (a) o f  this section m ay not act as a trustee until the person obtains another 

bond under (a) o f  th is section.

(d) E ach year, a trustee shall file ev idence o f  the bond with the departm ent. 

The departm ent shall verify that the evidence is sa tisfactory  to  indicate the existence 

of the bond, keep  an updated list o f  trustees w ho are bonded, and m ake the evidence

(3) the book and page where the trust deed is recorded o r the serial 

num ber assigned  to the trust deed by the recorder;

(4) the nam e o f the new trustee; and

(5) an acknow ledgm ent signed and acknow ledged by the trustee

- 9 -
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and the list availab le to the public fo r inspection. T he departm ent m ay charge the 

trustee a reasonab le  fee for verifying the ex istence o f  the bond and m aintain ing the 

records requ ired  by  this subsection.

(e) T he bonding requirem ents o f  th is section do not apply to

(1) a title insurance com pany  au thorized  under AS 21.66  to  transact a 

title insurance business in this state; o r

(2) a title insurance lim ited  p roducer w ho is licensed as required by

AS 21.66.270.

(f) In this section, "departm ent" m eans the D epartm ent o f Com m erce, 

C om m unity , and E conom ic D evelopm ent.

H CSSB 18( ) -10-
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S p o n s o r  S t a t e m e n t  f o r  S B  1 3 2

'A n  A ct re la tin g  to  an  ap p eal to  the  su p erio r co u rt from  a d e te rm in a tio n  by the S tate 
A ssessm ent Review  B o ard ; an d  p rov id ing  fo r an  effective d a te ."

SB 132 rev ises the ru les regard ing  appeals o f  decisions from  the S tate A ssessm ent R eview  Board 
(SA R B ). T h is board  ad jud icates d ispu tes over oil and gas property  taxes betw een the state or a local 
governm en t and the petro leum  industry. It consists o f 5 m em bers (assessors and appraisers) appointed 
by the govem u. and confirm ed  by the legislature.

SB 132 w ould  m ake the appeal process for this board conform  to the norm  for jud ic ia l review  o f an 
agency  action. It w ould  m ake the p rocess consisten t w ith AS 29 .45 .210(d), w hich provides that appeals 
o f  m unicipal property  tax determ inations to the superior court are heard  on the record  established at the 
hearing  before the m unicipal board  o f  equalization .

T he cu rren t law , enacted  in 1973, is ou tdated  and allow s the petro leum  industry , unlike an other 
property  ow ner, to “ take tw o b. . out o f  the apple” by first appealing  to  the SA R B , and then appealing 
to S uperio r C ourt “de n o v o ” . “De novo” review s allow  the in troduction  o f  new  evidence and legal 
argum ents.

T his bill will help  stream line tax appeal procedures in advance o f  construction  o f  a gas line. It will 
save tim e and m oney fo r c ities, boroughs, the state and industry  by e lim inating  an unusual redundancy 
in the appeals process, and  enab le  the courts to focus on m ore p ressing  crim inal m atters.

W ith a gas line on the horizon , we c a n ’t afford  to have an archaic and cum bersom e appeal process 
bogging  dow n the courts and  im peding  progress on m ore im portant issues.

P le a se  suppo rt th is  c r it ic a l le g is la t io n .

mailto:Sniaior_BiiLWielechowski@legis.sute.ak.us


P rep ared  by: K e n D ie m e r
A ssis tan t A tto rn ey  G eneral 
O il, G as  &  M in in g  Section  
D ep artm en t o f  L aw  
(907 ) 2 6 9 -5 1 0 0

S ection  1 o f  the  bill w ou ld  rep ea l and  reen ac t A S 4 3 .5 6 .130(i) to  estab lish  

tha t an  appea l to  the co u rt o f  a  S ta te  A ssessm en t R ev iew  B o ard  de term ina tion  

w o u ld  be h ea rd  o n  the  reco rd  es tab lish ed  a t th e  h earing  b efo re  the  board .

S ection  2 o f  the  b ill w ou ld  e s tab lish  an  im m ed ia te  e ffec tiv e  date.
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S B  132 Prevents Costly Legal Delays

(JU N EA U ) -  Sen. Bill W ielechowski (D -  Anchorage) is the prim e sponsor o f  a bill that promises to 
save the state tim e and m oney on future court cases involving oil and gas property taxes owed by the 
petroleum  industry

U nder current law, the State Assessm ent Review Board -  a fivc-m cm ber panel comprised o f  assessors 
and appraisers from across Alaska who are appointed by the G overnor and confirmed by the legislature 
-  adjudicates property tax disputes between the state or a local governm ent and petroleum  companies. 
A fter two levels o f  adm inistrative review, the industry can appeal the board’s decision to the Alaska 
Superior Court and ask for a whole new trial on issues already resolved by the professional Board.
The current law  perm its a “trial de novo o f  the board’s action,” which m eans the industry can introduce 
new  evidence and legal argum ents to the court that were not presented to the review board.

Only the oil and gas industry is granted this powerful legal tool under state statutes. Alaska 
hom eow ners do not have this right when appealing their property taxes.

“G iving one industry two bites at the apple is unfair,” said W ielechowski. “M y bill streamlines tax 
appeal procedures before we hit the construction phase o f  the gas pipeline and saves taxpayer m oney at 
the state and local level. It also gives the court system m ore time to focus on important criminal cases.”

Senate Bill 132 erases that advantage by requiring the court to m ake its review on the evidence that 
was presented to the State Assessm ent Review Board. This is consistent is the norm for appeals o f  
other agency actions.

SB 132 will have its first com m ittee hearing next week in the Senate Judiciary Committee. For more 
inform ation, contact M ichelle Sydem an at (907) 465-6881.

W H O : Senate Judiciary Com m ittee
W H A T : SB 132
W H E N : W ednesday, M arch 28, 2007 @ 1:30 p.m.
W H E R E : Capitol Building, Butrovich Committee Room  (# 205)
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