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SUBJECT: Constitutional Issues in CSHB 30S(RLS) am 
(Work Order No. 25-LS1226\L.A)

Senator Hollis French 
Attn: Cindy Smith

FROM: Kathryn L. Kurtz 
Assistant Revisor

You requested an opinion on the constitutionality of each provision in CSHB 305(RLS). 
Alpheus Bullard's analysis is forthcoming. To summarize bis findings:

Section 1 of the bill amends AS 13.13.072(d). This section as it currently exists in statute 
is constitutionally suspect.1 It restricts the frcodoro of speech and association, but is not 
narrowly tailored to avoiding comiption or the appearance of corruption. The changes in 
the bill may actually help alleviate this problem.

Sections 2 and 3 of the bill amend AS 24.60.031. To the extent they affect campaigns for 
federal office, both sections are probably preempted by federal law.1

KLK.lmb
08-173.1mb

1 See State v. Alaska Civil Liberties Union, 978 P.2d 597 (Alaska 1999), esp. p. 600,630 •
31, and n. 194 at p. 630.

3 2 U.S.C. 453, Teper v. Miller, 82 F.3d 989 (11th Cir. 1996).
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M E M O R A N D U M April 5,2008

SUBJECT: Constitutionality of CSHB 30S(RLS) am
(Work Order No. 25-LS1226\L.A)

TO: Senator Hollis French
Attn: Cindy Smith

FROM: Alpheus Bullard
Legislative Counsel

You have requested a legal opinion on the constitutionality of each provision of 
CSHB 305(RLS) am. It is my opinion that the committee substitute's only problematic 
constitutional issue is the federal preemption problem posed by the extension of the 
prohibition on campaign fundraising by a legislator and legislative employee to campaign 
for federal office. Each section of the bill (except for the effective date section) is 
discussed below.

Section 1. AS 15.13.072(d).
Section 1 of the bill repeals and reenacts AS 15.13.072(d). This subsection (as it exists at 
present in statute) restricts the solicitation and acceptance of contributions during a 
legislative session by candidates who seek election or reelection to the state legislature. 
The subsection, as it exists now, arguably interferes with the First Amendment right of 
association of a candidate who is not a legislator or legislative employee.

In State v. Alaska Civil Liberties Union. 978 P.2d 597 (Alaska 1999), the Alaska 
Supreme Court invalidated two statutory provisions: a ban on non-election year 
contributions in AS 15.13.074(c)(1) and a bar on contributions to legislative candidates 
during the legislative session in AS 15.13.074(cX2). Although the court did not address 
the limits on candidates in AS IS. 13.072 (the Court's focus being on the rights of 
potential contributors and not candidates), the Court did find that prohibiting 
contributions to candidates during the legislative session interfered with a contributor’s 
right of association with non-incumbent candidates without promoting the government's 
interest in preventing corruption or the appearance of corruption. The Court found that 
the state's interest in preventing corruption or its appearance could not be used as a 
justification for prohibiting non-incumbent candidates from accepting contributions 
during legislative sessions, fd. at 622. By that same logic, the current AS 15.13.072(d) 
would also be found by a court to be unconstitutional. While the Court did not expressly 
invalidate AS 15.13.072(d), APOC's own enalysis has led the commission to the same



conclusion, and hence APOC has not enforced the statute against non-incumbent 
candidates for the legislature.

i
The committee substitute's repeal and reenactment of the subsection makes three 
changes: (1) the subsection now applies only to legislators and legislative employees;
(2) the subsection provides that only contributions made towards the election campaign 
of the legislator or legislative employee (accepting or soliciting the contribution) may be 
accepted or solicited within the 90 days preceding that| election; and (3) "place other than 
the capital city" has been amended to read "place othef than the capital city or location in 
which the legislature is convened in special session if the locaUon is other than the capital 
city."
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It is my opinion that none of the changes to this subsection create constitutional 
questions. In fact, they may alleviate the existing First! Amendment ovabreadth concern. 
Under the overbreadth analysis, a court may strike down a law that prohibits a category 
of conduct if some actions within that category are constitutionally protected, even if 
another category is H2I protected (i.e. a law that applies to legislators, legislative 
employees, and candidates who are neither legislator^ nor legislative employees). As 
described above, a court would likely find the current J lS 15.13.072(d) overly broad in its 
application to non-incumbent candidates.

The Supreme Court has held that the only rationale fjor restricting the time or place in 
which campaign contributions may be made is the threat of corruption or the appearance 
of corruption. Sfifi Buckley v. Valeo. 424 U.S. 1 (1976). The making of campaign 
contributions to legislators and legislative employees during legislative sessions does 
create the potential for actual or seeming corruption. But the making of campaign 
contributions to candidates who are not legislators, or legislative employees who may be 
contemplating a campaign, does not present the same ooncem. Because it removes these 
candidates from the reach of AS 15.13.074(c) the compittee substitute is more narrowly 
tailored to the state's interest in preventing corruption p d  the court's decision in Stat« v 
Alaska Civil Liberties Union.

i

Tightening tlie exception to the prohibition on the acceptance or solicitation of campaign 
contributions to contributions to be used for a legislator or legislative employee's own 
campaign, in the 90 days immediately preceding the election in which the legislator or 
legislative employee is a candidate, is also better tailoijed to the prevention of corruption 
and the appearance of corruption. There would be greater potential for corruption and the 
appearance of corruption if the exception were utilized by a legislator or legislative 
employee to raise money for other candidates or a political party. I'm not sure what 
justification the 90-day exception has except to plow legislators and legislative 
employees who are, or may become, candidates the opportunity to raise money for their 
own campaigns.

Lastly, I don't believe the changes in the language relating to "a place other than the 
capita] city" have any constitutional dimensions ir{ this instance. Expanding the
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prohibition on where campaign fundraising may nel occur to another location where the 
legislature may be in special session is not likely to be interpreted by a court as 
problematic because the state may impose restraints on the exercise of First Amendment 
free speech rights in order to prevent corruption or the appearance of corruption. I& at 
622. The receipt of contributions by incumbents during any legislative session is relevant 
to the appearance of impropriety.

Section 2. AS 24.60.031(a).
Section 2 of the bill amends AS 24.60.031 (a). The amended subsection would apply only 
to legislative employees, is expanded from "campaigns for the state legislature" to 
campaigns for "municipal, state or federal office," and again extends the prohibition on 
campaign ftmdraising activity in the "capital city" to "capital city or [] location in which 
the legislature is convened in .special session if the location is other than the capital city."

In extending the prohibition to campaign activity for federal office, AS 24.60.031(a) is 
now drafted to apply to campaign activity related to a federal election, an area 
preempted by federal law. Under the Supremacy Clause of the federal constitution, state 
laws that interfere with fedoral laws are invalid. Federal laws can preempt state laws in 
the following three ways: (1) if Congress expressly declares that the state law is 
preempted; (2) if Congress demonstrates an intent to occupy a field exclusively; and (3) 
if there is an actual conflict between federal and state law. Preemption may be either 
express or implied. When considering preemption, courts start with the assumption that 
the historic police powers of states were not to be superseded by the federal Act unless 
that was the clear and manifest purpose of Congress1. In Teper v. Miller. 82 F.3d 989 
(11th Cir. 1996), the United States Court of Appeals affirmed an injunction against the 
enforcement of a Georgia law' that prohibited Georgia General Assembly members from 
accepting contributions for federal election campaigns while the General Assembly was 
in session, holding that the statute was preempted by the Federal Election Campaign Act 
of 1971 (FECA) (as amended), 2 U.S.C. § 431 et seq.

FECA includes a specific preemption provision, 2 U.S.C. § 453, which reads: "the 
provisions o f this Act, and o f rules prescribed under this Act. supersede and preempt any 
provision o f State law with respect to election to Federal office." (emphasis added) The 
House Committee that drafted the provision stated that the intention was "to make certain 
that the Federal law is construed to occupy the field with respect to elections to Federal 
Office and that the Federal law will be the sole authority under which such elections will

1 See State v. Punier. 118 P.3d 1039,1049 (Alaska 2005).

1 The Georgia Ethics in Government Act, O.C.G.A. 6 21-5-35(aL provided, M[n]o 
member of the General Assembly or that member's campaign committee or a public 
officer elected statewide or campaign committee of such public officer shall accept a 
contribution during a legislative session."

m m



be regulated." Sge Tcpcf. 82 F.3d 989. 994 U 1th Cir. 19961. quoting from H.R. Rep. No. 
1239, 93d Cong., 2d Sess. 10 (1974).

The Federal Election Commission (FEC), which is vested with "primary and substantial 
responsibility for administering and enforcing [FECA]" fBucklev v. Va)ep. 424 U.S. 1, 
109 (1976)), has also consistently expressed the opinion that FECA preempts state 
statutes limiting the time frame during which federal candidates may accept campaign 
contributions.1

The express language of FECA's preemption provision, the provision's legislative history, 
and the FEC's interpretation4 make plain that a state law operating to regulate the p<iriod 
in which a category of citizens can accept contributions for a campaign for federal office 
is preempted.

Section 3. AS 24.60.031(c).
Section 3 amends AS 24.60.031 by adding a new subsection (c). This subsection applies 
only to legislators and is similar to AS 24.60.031(a) as amended in section 2. The only 
manner in which this subsection differs (other than its application to legislators rather 
than legislative employees) is that: (1) it specifically prohibits a legislator from accepting 
or soliciting a cor. Jibuti on to influence a ballot proposition or question or from accepting 
or soliciting a contribution for a political party; and (2) it prohibits the expenditure of 
money that was raised on a day when either house of the legislature was in a legislative 
session by or on behalf of a legislator under a declaration of candidacy or a general letter 
of intent to become a candidate for public office. This section, like section 2 of the 
committee substitute, also applies to campaigns for municipal, state, and federal office 
raising the same federal preemption issue detailed in the discussion of section 2 regarding 
federal preemption.

If 1 may be of further assistance, please advise.

TLAB:med 
08-254.med

1 See Op. FEC 1994-2 (advising that FECA preempts a Minnesota statute barring 
lobbyists from contributing to a candidate during a regular session of the state 
legislature); Op. FEC 1993*25 (advising that FECA preempts a Wisconsin statute 
restricting the time period dunng which lobbyists can contribute to candidates); Op. FEC 
1992*43 (advising that FECA preempts a Washington statute barring state officials from 
accepting campaign contributions during legislative sessions).

4 SeeOrloski v. FEC. 254 U.S. App. D.C. I l l ,  795 F.2d 156,164 (D.C. Cir. 1986) (FEC 
interpretation of FECA should be given deference because FEC's statutory responsibility 
to issue advisory opinions "implies that Congress intended the Commission to fill in gaps 
left in the statute and to resolve any ambiguities in the statutory language").



MEMORANDUM

DATE: January 28,2008

TO : Representative Meyer

FROM: M ike Pawlowaki

RE: Change* to HB 305 in  CS H B 305 (STA) [Version: 25-LS1226\K]

The amendments adopted to HB 305 made the following changes to the original bill:

Changes:

Section 1: Deleted “candidate nr indjvidufll” and inserted “legislator or legislative
employee” to conform language to the existing practice of not enforcing the 
prohibition on fundraising during session to non-incumbents.

Section 2: [New section 2\ Inserted new subsection (j) in AS 15.13.074 prohibiting a
legislator from soliciting or accepting a contribution during a legislative 
session to influence the outcome of an election, extending the prohibition in 
(d) to ballot initiatives.

Section 3: Previous section 2 was amended to remove ‘legislator” from the amended
subsections.

Section 4: Added a new section prohibiting a legislator from raising money for their
campaign during a legislative session unless within 90 days of die election in 
which they are a candidate, for another candidate in an election for 
municipal, state, or federal office and to influence a ballot initiative.

Section 5: Added an immediate effective date

Conforming amendments were made to the tide.

gaaUi RepraacatatfaB_Kmri*_MqrsrOU6ls.italt ak.na • ItaU Freai (844) 405-4945 
Saaal—i Stats Capitol. Jonsaa. Alaska *9801-1182 • Fhoae: (907) 465-4945 Duo (907) 4454479 

taariaai 719 W. 4tb Am, A octonfe Alaska 99501-2133 •  Phoas: (907) 269419* Hoc (907) 269-0197



R epresentative Kevin  M eyer
HOUSE DISTRICT 30

MEMORANDUM

DATE: January  10,2008

TO: R epresentative Kevin M eyer

FROM : M ike Pawlowski

RE: Sectional Analysis for HB 305
(Version No. 25 -  LS1226\E)

As a preliminary matter, note that a sectional summary o f a bill should not be considered 
an authoritative interpretation of the bill and the bill itself is the best statement of its 
contents. If you would like an interpretation o f the bill as it may apply to a particular set 
of circumstances, please advise.

Section 1. Amends AS 15.13.072(d), State Election Campaigns, to prohibit fundraising in 
the capital city or a location where die legislature is convened unless it is within 90 days 
o f an election for legislative or municipal office.

Section 2. Amends AS 24.60.031(a), Legislative Ethics Act, to prohibit a legislator or 
legislative employee from fundraising for statewide, municipal or federal office during a 
legislative session unless it is within 90 days o f the applicable election.

BmUi Repreoenlathe_Keein_llejBrOlegia.efr>nah.Ba * M l Fiw t (846) 405-4041 
" r - 1— Slate Capitol, Juneau, Alaska 00801-1182 • Phene: (007) 445-4045 R u  (007) 445-3474 

Interim* 710 W. 4 th A rt., An change, A la h  00501-2133 • Phone: (007) 240-0100 lfcs (007) 200-0107
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M E M 9 R 4 N P V M January 25,2008

SUBJECT: Legislators who are candidates for federal office (HB 305)

TO: Representative Kevin Meyer 
Attn: Mike Pawloski

FROM: Alpheus B u lla rd ^ * ^
Legislative Counsel

in a memorandum to your office dated December 13, 2007,1 had advised that AS 15.13 
could not be amended to include the regulation of the sol* itation and acceptance of 
contributions for federal office, but that AS 24.60.031 could be so amended.

When I drafted the bill (that became HB 305), it was my understanding that while a state 
law that sought to directly regulate candidates running for federal office would be 
preempted, that the state had a sufficient interest in shielding its legislative processes 
from corruption and the appearance of corruption to allow the state to regulate the 
conduct of its legislators and legislative employees who might be also incidentally 
running for federal office. My understanding was in error.

In Tepper v. Miller. 82 F.3d 989 (1996), the United States Court of Appeals for the 
Eleventh Circuit affirmed an injunction against the enforcement of a Georgia law1 that 
prohibited Georgia General Assembly members from accepting contributions for federal 
election campaigns while the General Assembly was in session, holding that the statute 
was preempted by the Federal Election Campaign Act of 1971 (FECA) (as amended),
2 U.S.C. $ 431 et sco.

FECA includes a specific preemption provision, 2 U.S.C. S 453. which reads: "the 
provisions o f this Act, and o f rules prescribed under this Act, supersede and preempt any 
provision o f State law with respect to election to Federal office." (emphasis added) The 
House Committee that drafted the provision stated that the intention was "to make certain 
that the Federal law is construed to occupy the field with respect to elections to Federal 
Office and that the Federal law will be the sole authority under which such elections will

1 The Georgia Ethics in Government Act, O.C.G.A. 6 21-5-35fa). provided "[n]o member 
o f the General Assembly or that member's campaign committee or a public officer 
elected statewide or campaign committee of such public officer shall accept a 
contribution during a legislative session."
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be regulated." Sfifi Tcpper. 82 F.3d 989, 994 (1996), quoting fio n  H.R. Rep. No. 1239, 
93d Cong., 2d Seas. 10(1974).

The Federal Election Commission (FEC), which is vested with "primary and substantial 
responsibility for administering and enforcing [FECA]" (Bucklev v. Valeo. 424 U.S. 1, 
109 (1976)), has also consistently expressed the opinion that FECA preempts state 
statutes limiting the time frame during which federal candidates may accept campaign 
contributions.2

The express language of FECA's preemption provision, the provision's legislative history, 
and the FEC's interpretation3 make plain that a state law operating to regulate the period 
in which a category of citizens can accept contributions for a campaign for federal office 
is preempted.

TLAB::med 
08-046.med

2 Sfifi Op- PEC 1994-2 (advising that FECA preempts a Minnesota statute barring 
lobbyists from contributing to a candidate during a regular session of the state 
legislature); Op. FEC 1993-25 (advising that FECA preempts a Wisconsin statute 
restricting the time period during which lobbyists can contribute to candidates); Op. FEC 
1992-43 (advising that FECA preempts a Washington statute barring state officials from 
accepting campaign contributions during legislative sessions).

1 £ss Orioaki v. FEC. 254 U.S. App. D.C 111,795 F.2d 156,164 (D.C. Cir. 1986) (FEC 
inteqmtation o f FECA should be given deference because FECs statutory responsibility 
to issue advisory opinions "implies that Congress intended the Commission to fill in gaps 
left in die statute and to resolve any ambiguities in the statutory language”).
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S t a t e  L a w s  o n  C a m p a ig n  F u n d r a is in g  d u r in g  a  L e g is l a t iv e  
S e s s io n

You asked for information on campaign fundraising during legislative sessions. Specifically, you 
wished to know how other states address campaign fundraising by sitting legislators running 
either for reelection to the legislature or for other offices.

As you know, states vary remarkably in their approaches to nearly everything. Fundraising during 
sessions is no exception. Some states prohibit fundraising generally, others direct the 
prohibitions at lobbyists and political committees; a number of states are silent upon the issue. 
Nevertheless, many states In some fsehion reetrict fundraietng activities during legielatfve 
sees lone.1 The following table provides details on eight of the states that prohibit campaign 
fundraising during and around legislative sessions Briefly, we found as follows:

♦ Laws in Missouri, New Mexico, and Virginia appear to ban fundraising by 
any legislator for any statewide elected office— which would include federal 
office. New Mexico and Virginia also appear to prohibit a sitting legislator 
from fundraising for a local office.

♦ The statutory language in Georgia and Nevada would have banned any 
member of the legislature from fundraising for any purpose; however, the 
Georgia low, as it applies to candidates for federal office, was held to be 
preempted by federal election law. An opinion from the Nevada Attorney 
General arrived at a similar conclusion in regard to the Nevada law.

♦ The ban in Iowa does not apply to sitting legislators seeking election to a 
federal office.

♦ The ban in Tennessee does not apply to sitting legislators seeking election

1 Peggy Kama, director. Center for Ethcs in Government. National Conference of Stata Legislatures Me Kama can 
be reached at 303 856 1447

P r e p a r e d  f o r  R e p r e s e n t a t i v e  K e v in  M e y e r

B y  P a t r ic ia  Y o u n g , M a n a g e r

to a local office.

907-405-3991 

907-405-3900 (tot)

Alaska Laglalatura 
LagialaOva Raaaanh Sarvlcaa
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State 

Junusu. AK 39901



♦ C onnaettoaf law restrict* th* tondraiaing activity of lobbyists and their 
political committees on behalf of candidataa, and bore candidates and 
political oommdtoas bom aocapbng such oontributiona. The law does not 
apply to campaigns by lagislalore running for local or fadaral ofllcas.

We hops this information is hsipful. Please contact us if you hove questions or need additional 
information.
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Alaska State Legislature

716 W. 4th, Suite 230 
Anchorage, AK 
(907) 258-8172 
FAX: 258-2106

Select Committee on 
Legislative Ethics

Mailing Address: 
P.O. Box 101468 

Anchorage, AK
99510

January 24,1994 

ADVISOr v  OPINION 94-04

Subject: Campaigning During Session

RE: May a legislator who is a candidate for a statewide elective office engage in ftmd 
raising activities for that office during the legislative session?

You are a legislator, covered by the Legislative Code of Ethics. You have filed a general 
letter of intent and you have announced that you are running for Lieutenant Governor in 
the next election. You ask whether you may engage in fund raising activities concerning 
that campaign during the legislative session.

Discussion

To begin with, the committee notes that campaign contributions that you report as 
required by law are excluded from the provisions concerning gifts by AS 24.60.080(e). 1

Under AS 24.60.031, a legislator's fund raising activities are restricted during the 
legislative session. The section states:

Sec. 24.60.031. RESTRICTIONS ON FUND RAISING, (a) A legislator 
or legislative employee may not

(1) while the legislature is in regular or special session, 
solicit or accept a contribution or a promise or pledge to make a 
contribution for a state legislative campaign;

1 AS 24.60.080(e) states:

(e) A political contribution that is reported under AS 15.13.040 is not a 
gift under this sectioi..



(2) accept money from an event held during a legislative 
session if a substantial purpose of the event is either to raise money on 
behalf of the member or legislative employee for campaign purposes or to 
raise money for state legislative political purposes; or

(3) expend money in a state legislative campaign that was 
raised by or on behalf o f a legislator during a legislative session under a 
general letter of intent to become a candidate for public office.

(b) In this section, "contribution" has the meaning given in 
AS 15.13.130.

Under paragraph (1) of subsection (a), legislators are prohibited from soliciting or 
accepting contributions during the legislative session for state legislative campaigns 
Under paragraph (3), legislators may not spend money in a state legislative campaign that 
was raised during the session. The scope of paragraph (2) is not clearly limited to "state 
legislative campaigns." That paragraph prohibits legislators from accepting money raised 
at events held during the session if the event was to raise money on oehalf of the 
legislator for campaign purposes or for state legislative political purposes. Unlike the 
other two paragraphs, this paragraph does not, on its face, limit the prohibition related to 
"campaign purposes" to "state legislative campaigns."

The committee believes that the language of the statute should be interpreted as it is 
written. Accordingly, a legislator running for statewide office may solicit and accept 
contributions for that office during the legislative session (as permitted by paragraph (1) 
of 24.60.031(a)) and a legislator who has filed a general letter of intent to become a 
candidate for public office may spend money raised during the session on a campaign for 
statewide office (as permitted by paragraph (3)). However, under paragraph (2), a 
legislator may not accept money from an event held during the legislative session if the 
purpose of the event was to raise money for the legislator's campaign for aoy elective 
office. The committee recognizes that this result appears inconsistent, but the committee 
believes that any change from this result should be made by amendment to the statute, not 
by interpretation of it.

Conclusion

For the reasons discussed above the committee finds that the prohibition contained in AS 
24.60.03 l(aX2), concerning accepting money from an event held during the legislative 
session, applies to statewide campaigns, including your campaign for lieutenant governor. 
Therefore, you may not accept money raised during the session at fundraising events.

Adopted by the Select Committee on Legislative Ethics on January 24, 1994. Members 
present and concurring in this opinion were;

Joseph P. Donahue, Chair 
Ed Granger, Vice-Chair 
Senator Drue Pearce
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Margie MacNeille 
Representative Brian Porter 
Shirley A. McCoy 
Senator Jay Kerttula 

Members absent were:

Edith Vorderstrasse 
Representative Jerry Mackie

TC:gc
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STATE OF ALASKA
130 8«ward StrMt, Suite 409
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M E M O R A N D U M April 23, 1999

SUBJECT: Effect of the court's decision in State v. ACLIJ on AS 24.60.031

TO: Shirley McCoy, Chair
Select Committee on Legislative Ethics
Atm: Susie Barnett, Professional Assistant

FROM:
Legislative Counsel

You have asked for an opinion from this office regarding the interplay of the state supreme 
court's recent decision in State v ACLIJ, -  P.2d -  (Alaska) (Alaska Supreme Court 
Opinion No. April 16, 1999) and the ethics law regarding the prohibition on fund raising 
during session (AS 24.60.031(a)).

Short answer: The answer to your question is not clear. Having said that, it seems to me 
somewhat more likely than not that the ban on accepting contributions during session 
contained in the ethics code would survive a challenge under the reasoning in the ACT! I 
case.

1. AS 24.60.031.

In 1992, the legislature substantially revised the legislative ethics code. The ban on 
accepting contributions during the legislative session was part of that legislation. As 
enacted, AS 24.60.031(a) read:

Sec. 24.60.031 RESTRICTIONS ON FUND RAISING, (a) A 
legislator or legislative employee may not

(1) while the legislature is in regular or special session, solicit 
or accept a contribution or a promise or pledge to make a contribution for a 
state legislative campaign;

(2) accept money from an event held during a legislative 
session if a substantial purpose of the event is either to raise money on behalf 
of the member or legislative employee for campaign purposes or to raise 
money for state legislative political purposes; or

(3) expend money in a state legislative campaign that was 
raised by or on behalf o f a legislator during a legislative session under a 
general letter of intent to become a candidate for public office.
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(b) In this section, "contribution" has the meaning given in 
AS 15.13.130.

AS 24.60.031 was amended in 1996 by the campaign reform legislation that fanned the bacis 
for the ACLIJ case, but only to conform the citation to 4 definition of "contribution" in 
subsection (b) to the new statute number in AS 15.13. (Sec. 27, chapter 48, SLA 1996.)

In the last legislative session, AS 24.60.031(a) was amended to allow fund raising during die 
90 days before elections, except in Juneau. The statute now reads:

Sec. 24.60.031. Restrictions on fund raising, (a) A legislator or 
legislative employee may not

(1) on a day when either house of the legislature is in regular 
or special session, solicit or accept a contribution or a promise or pledge to 
make a contribution for a campaign for the state legislature; however, a 
legislator or legislative employee may, except in the capital city, solicit or 
accept a contribution, promise, or pledge for a campaign for the state 
legislature that occurs dining the 90 days immediately preceding an election;

(2) accept money from an event held on a day when either 
house of the legislature is in regular or special session if  a substantial purpose 
of the event is to raise money on behalf of the member or legislative 
employee for state legislative political purposes; however, this paragraph 
does not prohibit a legislator or legislative employee from accepting money 
from an event held in a place other than the capital city during the 90 days 
immediately preceding an election; or

(3) in a campaign for the state legislature, expend money that 
was raised on a day when either house of the legislature was in a legislative 
session by or on behalf of a legislator under a declaration of candidacy or a 
general letter of intent to become a candidate for public office; however, this 
paragraph does not apply to money raised in a place other than the capital city 
during the 90 days immediately preceding an election.

(b) In this section, "contribution" has the meaning given in 
AS 15.13.400.

The legislative ethics code applies to legislators and legislative employees. (AS 24.60.020)
It does not apply to candidates for the legislature unless they are incumbent legislators 
running for reelection or for election to a different legislative office. (AS 24.60.020(aX2)) 
Therefore, when the ban on accepting campaign contributions during session in 
AS 24.60.031 was first enacted in 1992, the prohibition did not apply to challengers who 
were not themselves legislators. This circumstance is important given the supreme court's 
reasoning in ACLU.



Shirley McCoy 
April 23,1999 
Page 3

2. The ACLU decision on land raising during sessions.

The 1996 amendment to election campaign laws enacted AS 15.13.074(c), which limits the 
time when persons and groups may make contributions to candidates. (Section 11, Ch. 48, 
SLA 1996.) Under AS 15.13.074(cX2) as it read when the ACLU suit was filed, 
contributions to legislative candidates, both incumbents and challengers, may not be made 
during a regular legislative session. (In footnote 194 of the ACLU opinion, the court notes 
that AS 15.13.074(cX2) and AS 15.13.072(d) were both amended in 1998 to permit 
candidates for the legislature to solicit and accept contributions during the 90 days 
immediately preceding the election in which they are competing, except in Juneau. The 
court does not discuss this loosening o f the restrictions on campaign fund raising.)

The court acknowledges that the state may impose restraints on the exercise of First 
Amendment free speech rights in order to prevent corruption or the appearance of corruption. 
Id. at 82. The court also notes that the receipt of contributions by incumbents is relevant to 
the appearance of impropriety. Id. at 82. The court distinguishes this factual situation from 
the receipt of contributions by challengers, and finds that there is not a comparable 
justification for prohibiting challengers from accepting contributions during legislative 
sessions. Because of this finding, the prohibition against accepting contributions during 
sessions is not narrowly tailored to the State's compelling interest: it is invalid as to non­
incumbents. Id. at 83. The court finds that invalidating the ban only as to challengers (and 
leaving the ban in place as to incumbent legislator^) "would fundamentally imbalance a 
restriction which the legislature clearly intended to apply to incumbents and challengers 
alike, and would defeat the legislature's clear intention as to this prohibition." Id. at 83. The 
court therefore invalidates the ban on accepting contributions during sessions both as to 
challengers and as to legislators. Id. at 83.

3. Application of the ACLU holding to AS 24.60.031.

The reasons for the court's holding in the ACLU case do not apply to the Ethics Code 
prohibition against accepting contributions for legislative races during the session. As 
discussed in the first part of this opinion, AS 24.60.031, the Ethics Code prohibition against 
legislators' accepting contributions during sessions, was enacted without a comparable 
prohibition imposed on non-incumbent challengers. Therefore, there is no b«sis for saying 
that the legislature's intent with respect to AS 24.60.031 requires that the ban be applied 
equally to challengers and incumbents. The court in ACLU acknowledged that preventing 
corruption or the appearance of corruption is a compelling state interest and that prohibiting 
incumbent candidates from accepting contributions during a session is relevant to that 
interest. Therefore, the court is not likely to find that the ban against legislators accepting 
contributions during session fails as an infringement of legislators' First Amendment Rights.
It appears to me that the court, under the reasoning expressed in ACLU, would uphold the 
provisions of AS 24.60.031at least as the ban applies to legislators.

There is another basis on which the legislature's placing of a prohibition on its members 
might be upheld. Under art. 2, sec. 12, each house of the legislature is the judge of the



Shirley McCoy 
April 23,1999 
Page 4

qualifications o f its members. AS 24.60.031 can be viewed as an exercise of that power and, 
if so, a court might decline to intervene in a matter that was within the unique jurisdiction 
of the legislative I ranch of government.

The ethics code prohibition against campaign fund raising during sessions applies to both 
legislators and legislative employees. The court in the ACLIJ case was not asked to examine 
the rol of employees in the legislative process. The evidence cited by the court in support 
of the need for campaign fund-raising restrictions with respect to legislators describes the 
public response, expectations of lobbyists, and perceptions of elected officials with respect 
to legislators only. Id* at 6 - 7,40 - 41, 53 - 56, and 74 - 76. The ACLIJ decision cannot, 
therefore, be directly applied to legislative employees.

The courts generally have permitted restraints on the right of public employees to participate 
actively in political campaigns because of the government's interest in enforcing the law and 
executing programs without bias or favoritism for or against political parties, in avoiding die 
appearance of political favoritism, and in using or appearing to use a government workforce 
as a political machine. United States Civil Service Commission v. National AM ncirtinn n f  
letter Carriers 413 U.S. 548, at 565,93 S.Ct. 2880,37 L.Ed.2d 796 (1973). The case arose 
in the context of Executive Branch employees, but at least the last argument applies equally 
to Legislative Branch employees. In any case, it indicates that the court has recognized the 
importance of separating the political campaigning process from governmental functions. 
The interest of the government in prohibiting fund raising by employees as well as by 
legislators during session furthers this goal. It seems to me likely that the court would 
uphold the prohibition as it applies to employees.

TC:pl
99-054.plm
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mmaci: Questions foUowiog Start v.
Alaska CMlLUmtiu Union

You have asked a number of questions about the decision of the Alaaka Supreme 
Court in State v. Alaska CM  U btrtlu  Union (ACLV), No. 5101, 1999 WL 219443 (Alaaka 
April 16, 1999). In flat dedrion die Cotat lyheld mort of the raiiffcign finance tow rafouua 
adopted in 1996. However, the Coot did BvaUdale as unooMtitutianal two provirions: the bans on 
noneiectk o year contributions in AS 15.13.074(cXl) and on oontributkim to legislative ruvtiftatoa 
doing the legiatadve seaaion in AS 15.l3.074(cX2). You have sevenl queations about how the 
Court's decision affects other sections of the law dot the Coot <Sd not addnaa.

Summary: our opinion is that the deadline for making contributions in AS
15.13.074(c) is 45 days after the date of the election; candidates for tire legislature may raise funds 
during the legislative session wikis baaed by the legislative ethics tow in AS 24.60.fW; ma 
candidates tor statewide office may not solicit or accept contributions in Joieau during the 
legislative session under AS 15.13.072(g). Your questions and our analysis follow.

1. What effect does JuvaBdatfag the baa an naaalartfoa year 
contributions to AS 15.13.074(cXl) have on AS 1S.13 J74(eX4) and (5), 
which addreaa past alactian csutvtoutions and contributions la 
atatcwida candidalea in Joaaan daring the kgisbtiva saasfon?

The answer dap ends an whether foe pravtalaa h wmpatihls 
with the delayed repeal and raonactmantaf AS 15.13J74(e).

When die legislature adopted the 1996 campaign finance reforms, it set time
limits on fond raising. AS 15.13.074(c), as it was enacted in 1996, prohibited persons or groups 
from making contributions except during an allowed period, generally, from January 1 of the 
year of the election to 45 days following the election. The legislature also adopted a oontiageat 
provision that would take effect only if the Court found “the dates before which campaign 
contributions may not be aocepted" unconstitutional. Sec. 12, ch. 48. SLA 19y6 (contingent 
provision); sec. 33(b), ch. 48, SLA 1996 (setting out contingency that causes contingent 
provision in section 12 to become effective). This contingent provision (“section 12") would 
allow campaign contributions to be made eariw r- I t  months before the election.
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In Store v. ACLU, the Court did find "the dmes before which campaign 
contributions may not be accepted” unoocretitutional. Hie Court held tint prohibiting 
contributions in noneleotioa yarns ilgnifirmdy intotfocid  with the constitutions! right of 
m odition became die time period tor contributions was relatively short without ^ ipa^nc to 
address the State's interests of preventing ooaiqptian or its appearance. 1999 WL 219443, at *21. 
slip op. at 78-79. The Court expressly invalidated AS 15.13.074(cXl)» (2), sed (3) and noled 
that its action caused the contingency in section 12 to take effect. 1999 WL 219443, at *28 f t n. 
192, slip op. at 79 An. 192.

However, in 1998 (after the ACLU filed its lawsuit but before the Court's 
decision), the legislature amended AS 15.13.074. Sec. 5, oh. 74. SLA 1998. Fust, it amended 
AS 15.13.074(oX4) to expand the period for contrihutinns from 45 days to 60 days following dm 
election or to December 31, whichever oame first Second, it added AS 15.13.074(cX5) to 
prohibit contributions to statewide candidates to Juneau during the legislative session. See. 5, oh. 
74, SLA 1998. When adopting the amendments, ths legislature apparently ovmkwkod fra 
contingent provision; the legfalatuw did not amend section 12 of the 1996 redeems to oonfen to 
the drenges it made to AS 15.13.074.

Section 12 purports to repeal all o f AS 15.13.074(e).1 Because section 12 was not 
amended to increase the time for postelection contributions or to tun contributing In Juneau

The complete text of section 12 follows;

•See. 12. AS 15.13.074(c) is repealed and reenacted to read:
(c) A person or group may not make a contribution

(1) to a candidate or an individual who files with the commission the 
document neoeassry to permit that individual to hwur certain 
election-related expenses as authorized by AS 15.13.100 when the 
offioe Is to be filled at a general election before the date that is 18 
wmwHm before the general

(2) to a candidate or an individual who fiks with the commission the 
dooumant nee—nay to permit that individual to Incur Mils in 
electioo-rahrted expenses as authorized by AS 15.13.100 for so 
office Hat is to be filled at a special election or m«nicipal election 
before the date that is 18 months before the (fate of tire regular 
municipal election or that is before the date of the proclamation of 
the (pedal election at which tire candidate or individual seeks 
election to public office; or

(3) to any candidate later than tire 45th day
(A) after the date ofa primary election if the candidate

0) has been nominated at tire primary election or in 
runninc as a write-in candidate; md 

(ii) is not opposed at the grewral election;
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during she legislative session, applying aection 12 .Mtt̂ ally would repeal tba 1998 amendments 
and idnstwo parti of the earlier version of AS 15.13.074(c). The raauh would be to return the 
poeieiec*iao deadline to 45 days and to extinguish tbe restrictions on contributing in Juneau.

However, a rule of atatutory construction allows intervening amendmanta to 
aurvive tapcel when a delayed enactment takes effect Tbe rule appears in the principal treaties 
on atatutory construction. Nannan J. Singer. Sutherland Statutory Construction $ 23.29 (5th ed.

Tbe reenactment of a atatuta is a continuation of the law as it existed prior 
to die reenactment as to  as the original proviaioos are repealed without 
change in the reenactment Consequently, an intermediate statute which 
has been supshnpoeed ly** the original enactment as a modification of 
ha provisions is likewise not repealed by the reenactment  of the original 
rtatute, but is construed to be fat fbree to modify the reenacted statute as h 
modified the original enactment Howsvre. this immunity from repeal la 
extended only to those provisions of intennodiafr acts which are consistent 
with the reenactment; any provisions in the intannediste act which are 
inconsistent with tbe reenactment are repealed.

This xule is applied in Alaska. It was applied in Alaska before statehood, U.S
Shotting Refining & Mining Co., v. Lowe, 11 Alaska 429,74 F. Supp. 917,921,922 (D. Alaska 
Terr. 1947),2 and tbe Legislative Attain Agency has incorporated the rule into tbe state’s 
legislative drafting manual:

2 US. Smelting Refining dt Mining Co., v. Lowe, 11 Alaska 429,74 F. Supp. 917,921,922 
(D. Alaska Terr. 1947), tiff'd Lowe v. United Stotts Smelting Refining 6  Mining, 175 F Jd  4g6, 
489 (9th Cir.1949) (“Enough to aay Oat repeals by are regarded with disfrvor, but
where die latest legislative word on a subject is so incompatible with a previous anaclment that 
the two can not exist togethw the courts have not hesitated to hold the earlier enactment repealed 
meo&r as it is in oonflict with die later”), end vacated on other grounds, 338 U.S. 954,70 S.CL 
493 (1950).

1993):

If a statutory amendment is to be delayed, the following question may 
arise: Do intervening amendments to foe same AS aection survive once 
the delayed amendment takes effect. The general mle is that intervening 
amendments will survive unless incompatible with the delayed

(B) after the date of a primary eloction if the candidate was not 
nominated at die primary election; or

(C) after the date of the general election, or after the date of a 
municipal or municipal nmaff election.
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emendmenl. See U.S. Smiting, Refining & Mining Co. v. Lorn, 12 
Alaaka 423 (9th Or. 1949) end the diermesion in the mom eeie el 11 
Alaska 429 (D. Alaska 1947). If intervening amendments are to ue 
allowed, it is best to draft the delayed amendment as an anModment rather 
than a repeal and reenactment. If intervening amendments are to be wiped 
out onoe die delayed amendment takes effect, it is beet to draft the delayed 
amendment as a repeal and reenactment and include an intent section
— rf-g tU** S.*..... -i-g — , — 4—  — . «*>»
repeal and reenactment takes effect [Legislative Afflux Agency, Manual 
of Legislative Drafting 21 (1999).]

The profaned practice is for the legislature to state when it enacts legislation with
a ddayed effective dale whether it intends intervening amendments to survive the reenactment  
According to the manual, delayed lefialatiou that does not extinguish intervening amendments 
should be in the form of an amendment. Ota die other hand, delayed legislation that rapeals 
intervening amendments foould be in the fixm of a repeal and reenactment with a Staton ant o f 
intent that intervening amendments are not carried fixwanL In adopting section 12 in 1996, the 
legislature did not follow this practioe. It used the fbnn ofthe delayed repeal and reenactment 
but did not state any intention about the survival of intervening amendments. Became the 
legislature did not declare its intention, we apply the rule of construction, which carries 
intervening amendments forward unless they are incompatible with foe delayed enactment, and 
because the intervening amendments are incompatible, conclude that the amendments do not 
cany forward.

a  Because jroriiiarritia fim d raUag feadhn c f 64 fip* end 45 
4qw following tka election eve h  dirad cmfflkt, Cl# longer deadline Is fir 
htm eshi aaw dwetf I  net carried forward and dorr mat awntra 
raamadananL

The 1996 campaign finance law reforms established a deadline fix poet election
fund raising of 43 days fbllowing an election. AS !S.13.074(cX4), sec. 11, ch. 41, SLA 1996. 
This 45-day deadline also appears in the contingent provision, section 12. AS 15.13.074(0X3), 
sec. 12, ch. 48, SLA 1996. In 1998 foe legislature amended AS 15.13.074(cX4). expending foe 
deadline to 60 days following the election or December 31, whichever came first Sec. 3, ch. 74, 
SLA 1998. The deadlines in foe intervening amendment and the reenacted AS 13.13.074(c) are 
in direct conflict and cannot be reconciled. Because foe intervening amendment is Inconsistent 
with foe reenactment of AS 15.13.074(c), under the rule of construction, the 1998 amendment to 
AS !S.13.074(cX4) may not cany forward and is repealed. Thus, foe postefecdon deadline for 
contributing returns to 45 days fbllowing foe election?

During foe 1999 legislative session following the issuance of ACLU v. Suae, the 
legislature considered a bill that would have expanded the pott election deadline fix making 
contributions to the earlier of 60 days following the election or December 31 of the year of foe
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A I«m m  p n U W H g te oaaSdma f i r  m m iritis
Office I* Jumeom during the legislative seeeieu it ktceu+eriUe with sectiem 12, It 
does mm sta rt*  reasuctmeni.

In 199t the Legislature added a new provision, AS 15.13.074(cX5)> which 
prohibits contributions In Juneau to statewide candidates during a legislative session, thereby 
expanding the circumstances in AS 15.13.074(c) in which “a peison or group may not make a 
contribution.” Sec. 5, ch. 74, SLA 1993. Whether banning some contributing in Juneau is 
compatible with die delayed anactmmf of section 12 provides a more difficult question than the 
expanded poatelection deadline in AS 15.13.074(cX4). discussed in the previous section.

Other legislative session contribution limits pmoeded the Juneau ban in AS 
15.13.074(cX5). AS 15.13.074(c)(2) banned contributions during the session to all candidates 
fbr legislative offioe.4 In addition, during the legislative session, legislators and legislative staff 
may not raise campaign ftmds regardless of the political office they are socking imdcr AS 
24.60.031. Hus prohibition in the legislative ethics law handicaps those legislators seeking 
elective offioe against an opponent not subject to die prohibition. By adopting the Juneau ban ia 
AS 1S.13.074(cX5X the legislature narrowed tbe opportunities for eandidataa not otherwise 
restricted by the legislative ethics law to raise campaign funds during the legislative session. It 
thereby helped level the playing field for legislators imd legislative staff naming for statewide 
offioe.

Applying the rule of comttuction, we must examine the compatibility of the 
Juneau ban in AS 15.13.074(cX5) with section 12. Section 12 was intended to expand dm time 
period for preelection contributions if the Alaska Supreme Court found tbe time period in AS 
15.13.074(cXl) too restrictive. The legislature stated, "if a oourt order is entered and becomes 
final declaring that die dates set out in AS 15.13.074(c), as enacted by sec. 11 of this Act, as the 
dates before which campaign contributions may not be accepted, are unconstitutional," then 
section 12 takes effect Sec. 33(b), ch. 48, SLA 1996. The legislature obviously intended 
aection 12 to fill the void created if a court invalidated the short preelection comriNitions period 
and to cure any constitutional deficiency by expanding the time for contributing. On the other 
hand, the Juneau ban narrows, rather thro expands, opportunities for fund raising. Retaining the 
Juneau ban in AS lS.13.074(cX5) also seems jnonpristent with the repeal of AS 15.13.074(eX2). 
The legislative session b n  in AS 15.13.074(cX2) banned contributions to all candidates for the

election. House Bill 225, $1, 21st Legislature, First Session (1999). The bill was not enacted 
during the first session. 1999 House Journal 1635,1672 (5/11-19/99) (unfinished business).

4 hi addition, all candidates fbr legislative office at the time tbe Juneau ban in AS 
15.13.074(cX5) was adopted were prohibited from soliciting or accepting contributions during 
the legislative session under AS 15.13.072(d).
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legislature during ths legislative session. The Court found the legislative session ban 
unconstitutional in Stott v. ACLU. 1999 WL 219443. at *21-29. slip op. at 81-13, due to its 
impact on the right of association through making oontributions to nonincumbent candidates. 
The legislative session ban was then repealed through the repeal and reenactment o f AS 
15.13.074(0) in section 12 when the Court (bund the date contributions could begin 
unconstitutional. Sec. 33(b), ch. 48, SLA 1996. Beoause the legislature intended the repeal of 
the legislative session ban in AS 15.13.074(c)(2) when AS 15.13.074(c) was repealed and 
reenacted, it probably would not intend to cany forward even a partial legislative session ban. 
Thus, we oonctude that carrying forward the Juneau legislative session ban is inconsistent with 
section 12. Moreover, we have reservations about the constitutionality of AS I5.13.074(cXS) 
after Stott v. ACLU: Because carrying forward AS 15.13.074(c)(5) is inoonaiatant and 
incompatible with foe goals of expanding opportunities for fund raising and responding to a 
Court’s dedsfo  that the time period was unconstitutionally restrictive, it does not meet the tost 
ofthe rale of construction. We therefore conclude that the ban on oontributions to candidates for 
■totoadda office in the capital city during the legislative station foould not cany forward.

2. What effect dace tovaMdaffcg the ban an contributing during the
legislative session in AS 13J3J74(c)(2) have an AS 13.11*72(4), 
which peuMMta candidates ftuai sshchteg cr accepting csntributiMs 
whle the hghlatane is In eeerien?

The effect k  to fevaHdato AS 15.13472(d). Making a 
coafribatiDB is act a aasaniagfU exprsssien of association If the 
candidate muj net accept the coatrfention.

Alaska’s campaign finance lews set contribution limits in two ways; they impose 
limits on the makers of contributions in AS 15.13.074 end they limit die candidates’ ability to 
solicit tori aooept oontributions in AS 15.13.072. In Stott v. ACLU, the Court found certain

The constitutionality of the Juneau ban in AS 15.13.074(cX5) after State v. ACLU 
provides a dose question. The Court did not address AS 15.13.074(c)(5) in the decision. But a 
rale prohibiting contributing in Juneau during the legislative Station (AS 15.13.074(cX5)), 
resembles a rale prohibiting oontributions to legislative candidates during foe session (AS 
15.13.074(cX2)), which the Court found unconstitutional. Like the legislative session ban in AS 
15.13.074(c)(2), the Juneau ben in AS 15.13.074(cX5) limits foe opportunities for expressing 
support for candidates and thereby encroaches on the right of esrociation vf contributors. The 
key Is whether the Juneau ban succeeds in oom bating corruption and h i appearance whme foe 
legislative session ban in AS 15.13.074(c)(2) did not. Because tile prohibition in AS 
15.13.074(oX5) is much narrower -  it only applies to candidates for statewide offioe and in the 
oapkal ohy -  it can be distinguished from the legislative samion ban found unconstitutional. 
Tina, while Stott v. ACLU raises a question ahouf the constitutionality of AS 15.13.074(cX5), h 
doaa not compel the answer. See Court’s discussion of the legislative session ban, 1999 WL 
219443, to *28-29. slip op. at 81-83.
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limits unconstitutional but in doing so addressed only the limits in AS IS.13.074 on persons or 
pm q» making die contribution. It did not address the closely related limits on the candidates in 
AS 15.13.072. This omission is not surprising because the Court's focus was foe constitutional 
rights of the contributes*. Nevertheless, the omission is confining and raises the question 
whether requiring a candidate to rsfose a contribution infringes on the contributors' 
constitutional right to associate with the candidate by making a contribution. The Court found 
(hat prohibiting contributions to candidates during the legislative session interfered with a 
contributor's right of association with nonincumbcnt candidates without promoting the 
government's interest in preventing oamqftiou or its appearance. The contribution and act of 
association, however, would be pointless if the candidate oould not accept the contribution. 
Based on the Court's decision in State v. ACLU, we believe the Court would conclude that 
prohibiting the solicitation and acceptance of oontributions interferes with the constitutional right 
of association without promoting a governmental interest. Although the Court did not expressly 
invalidate the prohibition in AS 15.13.072(d), we believe it would find the prohibition on 
legislative oandidatro' soliciting or acoepting contributions during the legislative session to be 
unr institutional and unenforceable.

Phase note that this opinion and the Court's decision in State v. ACLU should
not affect the validjtyjtffoe 00 fond raising during the legislative session in the legislative 
ethics law, AS 24.60.43K That section spplies only to legislators and legislative staff It was not 
at issue in State v. ACLU and remains effective. See opinion of the legislative counsel, Mem. 
from T. Cramer, Legislative Counsel, to Select Comm. Legislative Ethics (4/23/99).

3. Dees State k  ACLU invalidate AS 15.13.972(1), which prohMto 
candidates for statewide office from selicMng ar accepting 
centrtbutiona hi the capital dty while foe Irgh b fn re h  In san ian?

Ne. AS 15.13J72(g) remains valid.

Earlier in this nwnnwrnfam we detenninoci that State v. ACLU and the
consequent repeal of AS 15.13.074(e) by section 12 repealed the prohibition in AS 
15.13.074(cX5) against contributions to candidates for statewide office in Juneau during the 
legislative session. Your question is whether the parallel prohibition in AS 15.13.072(1) against 
candidates soliciting or acoepting such contributions is now also invalid.

Our earlier determination that AS 15.13.074(cX5) had been repealed followed the
application of the rule of construction for delayed enactments. The 1996 legislation, however, 
did not contain a section comparable to section 12 that would repeal parts of AS 15.13.072, 
which limits candidates’ solicitation or acceptance of contributions. The niie of construction for 
intervening amendments therefore does not epply. Moreover, we cannot say that prohibiting 
oontributions in Jtmeau during the legislative session is unconstitutional. Although we have 
reservations about the constitutionality of legislative session limits oo contributions to 
nonUgislattve candidates following State r. ACLU, we believe the limits in AS 15.13.072(f) are 
distinguishable from the limits that the Court found unconstitutional. See discussion in note 5.
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You have requested a legal opinion as to the constitutionality o f provisions in 
CSHB 30S(RLS) (2S-LS1226\L) that prohibit a legislator or legislative employee from 
"soliciting] or accepting] a contribution or a promise or pledge to make a contribution" 
when either house o f the legislature is in regular or special session for (1) another 
candidate in an election for municipal, state, or federal office, or (2) to influence a state 
ballot proposition or question.

It is my opinion that these provisions do not significantly burden a legislator's First 
Amendment rights and would most likely be interpreted by a court as constitutional. 
While restrictions on campaign contributions encounter constitutional problems 
associated with First Amendment protections o f the rights of association and expression, 
the Supreme Court has recognized "the prevention of corruption and the appearance of 
corruption" as a sufficiently important interest to justiiy restrictions on campaign 
contributions. See Bucklev v. Valeo. 424 U.S. 1 ,26 (1976). Therefore, the relevant legal 
analysis is whether these prohibitions are consistent with the state's compelling interest in 
preventing corruption and the appea ance of corruption and do not "burden substantially 
more speech then is necessary to further the government's legitimate interests." State v. 
Alaska Civil Liberties Union. 978 P.2d 597, 619 (Alaska 1999), quoting California 
Prolife Council v. Scullv. 989 F. Supp. 1282, 1296 (E. D. Cal. 1998), quoting Ward v. 
Rock Against Racism. 491 U. S. 781, 799 (1989).

In State v. Alaska Civil Liberties Union, the Supreme Court o‘" Alaska in applying the 
principles o f Bucklev v. Valeo held that "the [ ] test does not require exhaustive proof of 
corruption in this context, but merely, in the words o f the Court, 'empirical support or at 
least sound reasoning' in favor o f the measures defended." at 607, quoting Turner 
Broadcasting System. Inc. v. FCC. 512 U.S. 622,666 (1994).

The analysis o f the bill's prohibitions on the solicitation and acceptance of campaign 
contributions for other candidates and ballot propositions and questions is no different
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than that o f the bill's prohibition against a legislator accepting or soliciting a contribution 
for the legislator's own campaign. Corruption, and the appearance of corruption, is 
arguably possible no matter whether a legislator solicits or accepts a contribution for the 
legislator's own campaign, another candidate's campaign, or for the purpose of 
influencing a ballot proposition or question. A legislator who solicits or accepts a 
contribution for any o f these purposes is equally likely to appear to be trading on the 
legislator's position and influence.

Because the bill's prohibitions are limited to the "acceptance and solicitation" of certain 
contributions during a legislative session, it is my opinion that a court would hold that 
such prohib tions are constitutionally acceptable, since the prohibitions only minimally 
restrict a legislator's expressive and associational First Amendment freedoms for the 
compelling governmental interest in preventing corruption and the appearance of 
corruption.1

If I may be o f further assistance, please do not hesitate to contact me.

TLAB.ljw
08-117.1jw

1 Please note that the bill's prohibitions against "acceptance and solicitation" o f 
contributions do not deny a legislator the right to make an individual contribution to 
another candidate or a contribution for the purpose o f influencing a ballot proposition or 
question. Neither do the bill's prohibitions prevent a legislator from speaking on behalf 
o f a candidate or issue.


