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DEPARTMENT OF FISH AND GAME

OFFICE OF THE COMMISSIONER

MEMORANDUM

TO: Senator Hollis French
Chairmen, Senate Judiciary Committee

FROM: Denby S. Lloyd, Commissioner
Alaska Department of Fish and Game

DATE: February 20,2008

SUBJECT: Hearing Request, Senate Bill 176

P.O. BOX 115626 
JUNEAU, AK 90311-5826 
PHONE: (907)46*4100 
FAX: (907) 466-2332

I am writing to request that, at your earliest convenience, you schedule a hearing in the Judiciary 
Committee of Senate Bill 176, “Active Game Management/Airborne Shooting”. I enclose the 
following:

• A copy of the current version of Senate Bill 176
• The Governor’s Transmittal Letter for the bill
•  A copy of ADF&G’s zero fiscal note for the bill
• The current statutes that would be amended by passage of SB 176
• A “Draft Transmittal Letter”, which amounts to a sectional analysis by Senior Assistant 

Attorney General Kevin Saxby
• “Answers to Commonly Asked Questions about HB 256/SB 176” by Mr. Saxby and 

Division of Wildlife Conservation Director Doug Larsen
• A packet of materials explaining the Division’s active management and predator control 

programs

When a hearing has been scheduled, we can provide you with a list of witnesses to testify on 
behalf of the legislation.

Please feel free to contact my legislative liaison, Tim Barry, with questions or for more 
information. Thank you for > ir attention to this matter.

* * *



Cindy Smith

From: Lorraine Murray [tfm@alaska.net]

Sent: Sunday, March 09, 2008 1:53 PM

To: Cindy Smith

Subject: Cindy - here is a CORRECTED VERSION , please use this one - Thankyoul Lorraine

Cindy- This is my corrected version o f  my email testimony. Please distribute this as my Email 
testimony on SB 176 to all the members.

Dear Senate Judiciary Committee members:

I urge you not to pats SB 176:

SB 176* This bill puts the welfare of Alaskans Wildlife into the hands of only a few. These few represent only 
a small percentage of Alaska's population and this is not equal representation. I also strongly believe it is
in the best interest of Alaska’s Wildlife to have a broad group of Alaskans develop and give input to
the wildlife management policies of Alaska and not just a few people. 1 think the move to make the Wildlife 
"assets" of the state and therefore closed to public debate was not die intent of the Constitution of the State of 
Alaska. The citizens of this state must be allowed to continue to bring forth initiatives regarding predator 
control and the management of our wildlife. The management of Alaska’s Wildlife should not be in the hands 
of the Board of Game, these people are not the best qualified people to make these policies. Our wildlife 
management policies and predator control progam must be based on sound science and we must absolutely 
require scientific data to support any management decision or policy effecting Alaska’s wildlife. To do 
otherwise is unprofessional, short sighted and not in Alaska’s best interest. Alaska deserves the very best and 
the most qualified professionals to develop and monitor our wildlife management policies. How can the Board 
of Game monitor and report or even make recommendations for predator control with unsubstantiated, 
unprpven, unscientific, speculative, tenuous data at best? In addition the citizens of this state must be allowed 
to continue to bring forth initiatives regarding predator control and the management of our wildlife 
The initiative process has and always will, serve the greater good, bring forth the better way, because it is the 
democratic way.

Article 8  -  Natural Resources

§ 1. Statement o f  Policy

It is the policy o f  the State to encourage the settlement o f  its land and the development o f  its resources by 
making them available for maximum use consistent with the public interest.

I urge you not to support SB 176.

Sincerely,

Lorraine Murray 
Box 210192 
Auke Bay, Ak 99821

3/10/2008

mailto:tfm@alaska.net


Cindy Smith

From: Nina Faust [fausbail@horizonsatellite.com]
Sent: Tuesday, March 11, 2008 7:48 PM
To: Cindy Smith

Subject: SB 176

P.O. Box 2994 
Homer AK 99603

March 11,2008

Senate Judiciary Committee 
Alaska State Senate 
Juneau AK 99811

Dear Judiciary Committee Member

We are strongly opposed to SB 176 which would remove the requirement to base the need for local aerial predator control 
programs on thorough surveys and research. Alaska has generally managed its game with a scientific basis for management 
decisions. To do otherwise is to manage our wildlife politically or simply based on biased opinions of the Board of Game, a 
vary dangerous precedent indeed if wildlife is to be managed wisely. Managing game solely for the objectives of human 
harvest means that decisions will not necessarily be based on information of game populations or other important scientific 
studies. A mandate to manage just for human consumption will leave Alaska with such a lopsided decision making process 
that many predator populations will be at risk. Predators are important for a healthy wildlife system and are a major attraction 
for wildlife oriented tourism which significantly boosts our economy.

The current system of scientific wildlife management is not broken. Certainly there are some that would like to see more 
intensive predator control, but if objective science does not support it, it should not occur. Without scientific management, 
there is the danger that predator control decisions will get further out of balance placing habitat and predator populations at 
greater risk. Consider the overabundance of deer and other ungulates and consequent habitat damage in some other states 
where predators have been excessively reduced in numbers or extirpated.

Please support the balance and prudent method of wildlife management by opposing SB 176 and continuing to require 
science based management decisions.

Sincerely,

Nina Faust Edgar Bailey

3/12/2008

mailto:fausbail@horizonsatellite.com


Cindy Smith

From: Alaskan Alpine Treks [carl@alaskanalpinetreks.com]
Sent: Wednesday, March 12, 2008 12:48 AM

To: Rep. Berta Gardner
Cc: Sen. Johnny Ellis; Cindy Smith
Subject: Legislation SB 176

H e llo

I am writing you with great concern, regarding the current proposed legislation, specifically SB176. The proposal, as we all 
know, is simply an attempt by the Alaska State Board of Game to avoid a repetition of the rather unfortunately necessary 
embarrassment of being sued for foiling to comply with their own mandates and laws.

The Board of Game's wish to impose and allow airborne and same day airborne aerial predator exterminating runs contrary to 
long-standing and respected Alaskan hunting traditions. The Board of Game's wish to make decisions without due and careful 
study, without consideration of the best available sound science is, at best, narcissistic, more probably negligence and gross 
malfeasance. Any decisions of environmental management must consider and value the best available sound science over 
the whims of a few people granted political postings.

Of equal importance here is the issue of accountability. The Board of Game's intent to remove the potential for any further 
Itigation against them is unacceptable.
Political decisions must, like all choices we make, come with responsibility and accountability. The Board of Game are 
flagrantly der/ing basic principles of a democracy. Proposing that their own opinion of the time is reason enough to make 
decisions that flout the opinions of their state constituents is not a basis for any reasonable system of government, and 
certainly does not belong in the institution of American Politics. Governor Palin touts transparency as a critical structure of her 
government. Well, this is as transparent as it gets - 1 m certain the Alaskan voting population, as well as the hundreds of 
thousands of tourists who spend their vacation dollars in this state every year can see right through this farcical and 
completely unacceptable proposal.

Government officials must be accountable to the will of the populace they represent. The Board of Game MUST be required 
to show any and all factors affecting their decisions, they must be required to reflect conclusions of examined and peer- 
reviewed sound science that informs their decisions. Policy must be supported by, and reflect, best available objective 
information, not the egos and outdated Neaderthallic ideologies of a few. Constituents must have opportunity for input, as well 
as full legal recourse for foiling and unreasonable policies. In the interest of Alaskan tourism, of Alaskan community, human 
and non-human alike, SB176 must not be adopted.

Thank you.

Best Regards 

Carl

-  Carl Donohue 
Alaskan Alpine Treks
Visit our website: http ://www-Alaska nAlpineTreks.com 

Phone: (770) 952 4549

Carl Donohue 
4701 Kupreanof St,
Anchorage, AK, 99507.

3/12/2008

mailto:carl@alaskanalpinetreks.com
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Cindy Smith

From: robert jackson [bobdjphotoQemaii.com]

Sant: Tuesday, March 11,2008 10:30 AM

To: Cindy Smith

Subfact: Oppose bill SB 176

To Whom it may concern,

I strongly appose bill SB 176. Aerial predator control o f brown bears and wolverines is completely 
unnecessary and would add to the already dwindling numbers of these species. Game animals are quite 
simply being over hunted by subsistence hunters and sport hunters. This is neither right or wrong it's just 
a fact. Yes, predators do take game animals, but that's been the natural progression of life and death for 
these animals for thousands of years. Only man has caused the depletion of wildlife in your forests not 
brown bears and wolverines.

passing bill SB 176 would be a tremendous mistake that would have catastrophic consequences.

Sincerely,
Bob Jackson 
4318 Holt St.
Bellaire, Texas 77401 
713 661-8569

3/11/2008



Cindy Smith

From: Dianne Jackson [diannejxnQhotmail.oom]

Sent: Tuesday, March 11, 2008 10:45 AM

To: Cindy Smith

Subject: oppose bill SB 176

To Whom It may concern,

1 strongly appose bill SB 176. Aerial predator control of brown bears and wolverines is completely unnecessary 
and would add to the already dwindling numbers of these species. Game animals are quite simply being over 
hunted by subsistence hunters and sport hunters. This is neither right or wrong it's just a fact Yes, predators do 
take game animals, but that's been the natural evolution of life and death for these animals for thousands of 
years. Only man has caused the depletion of wildlife in your forests not brown bears and wolverines.

passing bill SB 176 would be a tremendous mistake that would have catastrophic consequences.

Sincerely,
Dianne Jackson 
4318 Holt St.
Beilake, Texas 77401 
713 661-8569

Qtmb to the top of the charts! Play the word scramble challenge with star power. Plav now!

3/11/2008



Cfndy Sm ith

From: John Swanson [allaboardQhctc.com]

Sant: Monday, March 10,2008 2:32 PM

To: Cindy Smith

Sutyeet: HB 348 & H B 176

As a long time eco tour operator in Southeast, Alaska and the president of SAWTA.ORG (Southeast Alaska 
Wilderness Tours Association) we are in strong opposition to both of these pieces of legislation.
Wilderness tourism is such a strong part of Alaska's economy and aerial hunting of predators as seen by tourists 
in the lower 48 and abroad has a huge impact on that industry.
A couple of years ago when there was publicity on aerial hunting of wolves in Alaska it actually had a significant 
impact on our business. Several of our customers voiced real opposition to the proposed aerial wolf hunts.
Many things have changed the dynamics of tourism in the last 25 years. One of the big draws throughout Alaska 
is Bear Viewing why don't you let these outside tourist no you plan to make it easy to hunt them by air and see 
how many tourists you loose. A few months back there was an incident at McNeil River and I know the Anchorage 
daily news had a reference to it, where a bear was shot at dose range. I heard about it from about 50 different 
people around the world who were all extremely upset. I know they are not Alaska residents but they represent a 
vital part of Alaska's economy.
Thank you,
Sincerely,
John Swenson 
wwwjjwta.org

3/10/2008



Cindy Smith

From: awarwickQak.net on behalf of April Warwick [awarwickQak.net]

Sent: Monday, March 10, 2008 0:30 AM

To: Cindy Smith

Subject: My opposition to SB 176

Hello Cindy Smith:

Please pass my comments on the the members and staff of the Judiciary Committee.

I oppose SB 176 because it removes my ability to petition predator control programs in the 
courts.

I'm totally against predator control programs that do not use science or sound reason for 
their actions. I find Killing wolves from the air to be sick, mean, cruel, and not right. By 
killing Alpha wolves you only leave a pack with no leader or rules to work with. Soon this 
pack is doing things all wrong, like killing dogs, as a means to survive without the Alpha 
and their rules.

The people voted twice, why do you not listen to their voting? It's clear we don't want our 
wolves killed this way. The Board of Game is a joke, made of only hunters with no one 
understanding the value of wildlife.

Where is our new and improved utransparentn state Government? Listen to voters, don't kill 
wolves so hunters can get moose easier. Respect the balance between predators and 
prey and recognize that humans are the biggest predators and we more than get our share 
of the moose. That includes all legal hunts, car & train moose killings, poacher killings, etc.

We won't go away, we love wildlife and won't watch it be abused this way. No more silly 
laws, no more shooting wolves from the sky.

April Warwick 
5716 Kennyhill Drive 
Anchorage, AK 99504 
(907) 338-7777

3/10/2008



P.O. Box 20791 
Juneau, AK 99802

March 17,2008

Senator Hollis French, Chair 
Senate Judiciary Committee 
State Capitol, Room 417 
Juneau, AK 99801

E-mail: Sen.Hollis.French@legis.state.ak.us

Subject: Opposition to SB176 & HB2S6

Dear Chairman French and Judiciary Committee Members:

Friends of Admiralty Island (FOAI) is a non-profit, public interest, volunteer organization which 
was formed in 1987. Our primary mission is to advocate for the protection of Admiralty 
and its ecological, cultural, and historical values and more generally we advocate for 
environmental protection in the region. We have over 300 registered members and supporters.

FOAI opposes SB176 and its identical companion bill HB256. The primary reason for our 
opposition is that these bills would eliminate the requirement that any Board of Game (BOG) 
decision regarding predator control must be predicated on a Game Management Plan that is 
based upon sound science.

These bills would authorize die BOG, under Section 4 o f AS 16.05.252, to “adopt regulations it 
considers advisable to restore the population’s productivity and increase human harvest 
including active management measures and programs.” We oppose this section because it would 
give the BOG full discretion to institute predator oontrol programs. We believe that sound 
science must be the basis for such programs and that they should be implemented only during 
biological emergencies. These bills would allow the BOG to approve predator control programs 
without considering biological information from the Alaska Department o f Fish and Game.

mailto:Sen.Hollis.French@legis.state.ak.us


The will of Alaska voters will once again be ignored if either o f these bills passes. As you recall, 
airborne hunting programs were voted down in both 1996 and 2000. SB 176 and HB 2S6 would 
allow even more permissive airborne hunting programs than in the past. We strongly oppose still 
another attempt to override the will of Alaskan voters.

We appreciate your considering our position on these bills and urge you to oppose them as well.

CC: Sen. Kim Elton
Sen. Bill Wielechowsld 
Sen. Albert Kookesh 
Rep. Beth Kerttula 
Rep. Andrea Doll

H
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HARVEY PULLEN and  UNITED FISH ER M EN  O F  ALASKA, INC., Appellant*, v. 
FRAN U LM ER, L ieu tenan t G overnor of the S tate o f .Alaska, FAIRNESS IN 

SALM ON HARVEST, IN C., Appellees.

No. 4394, Suprem e C o u rt No. S-7642

SU PR EM E C O U R T O F ALASKA

923 P.2d 34; 1996 Alas. LEXIS 96

A ugust 26,1996, Decided

SUBSEQUENT H ISTO RY : [**1] As Corrected
Septem bers, 1996.

PR IO R  H ISTO RY : Appeal from the Superior Court
o f  the State o f Alaska, First Judicial District, Juneau. 
Larry Weeks. Judge. Superior Court No. 1JU-95-2385 
Cl ’

D ISPO SITIO N : REVERSED and REMANDED

COUNSEL: Arthur S. Robinson, Robinson, Beiswenger 
& Ehrhardt. Soldotna, for Appellants.

Avrum M. Gross and Susan A. Burke, Gross & Burke, 
Juneau, for Appellee Fairness in Salmon Harvest, Inc., 
Sarah J. Felix, Assistant Attorney General, and Bruce N. 
Botelho, Attorney General. Juneau, for Appellee Fran 
Ulmer.

JU D G ES: Before: Compton, Chief Justice, Rabinowitz, 
Matthews, Eastaugh, and Fabe, Justices. COMPTON, 
C hief Justice, concurring.

O PIN IO N  BY: RABINOWITZ

O PIN IO N

[♦55] OPINION

RABINOWITZ, Justice.

I. INTRODUCTION

Pullen and United Fishermen o f Alaska, Inc. chal­
lenge an initiative designed to set priorities among dif­
ferent salmon harvest users.

II. FACTS AND PROCEEDINGS

In August o f  1995, Appellee Fairness in Salmon 
[♦♦2] Harvest, Inc. (F.I.S.H.) submitted an initiative 
application to the state. 1 The proposed initiative pro­
vided that subsistence, personal use, and sport fisheries 
would receive a preference to take a portion o f  the 
salmon harvest before the remaining harvestable salmon 
are allocated to other harvest users. The proposed initia­
tive also sets a limit on the amount to be allocated to 
personal use and sport fisheries o f  five percent o f  the 
total projected statewide salmon harvest, though this 
limit may be exceeded for any particular species or re­
gion.

1 Pullen notes that "the application was filed by 
Alaskans who believed that the Alaska Board of 
Fisheries was, in some circumstances, allocating 
an unreasonable portion o f  salmon to commercial 
fisheries at the expense o f  personal consumptive 
uses."

The F.I.S.H. initiative, entitled "An Act Relating to 
the Management o f  Salmon" reads in full:

BE IT ENACTED BY THE PEOPLE 
OF THE STATE OF ALASKA

"An Act relating to the management 
o f  salmon"



923 P.2d 54, ♦; 1996 Alas. LEXIS 96, **
Page 2

Sec. 1 [♦♦3] PURPOSE (a) This act 
provides that, after maintenance o f 
salmon stocks at sustained yield levels is 
assured, subsistence, personal use, and 
sport fisheries shall receive a preference 
to take a portion o f  the harvestable surplus 
o f  salmon stocks. Subsistence, personal 
use. and sport fisheries must be ensured o f 
a reasonable opportunity to take enough 
salmon necessary to satisfy the harvest 
needs o f  those fisheries before other fish­
eries may be allocated the remaining por­
tion o f the harvestable surplus.

(b) This Act does not alter existing or 
establish new allocations or preferences 
among subsistence, personal use, and 
sport fisheries.

(c) This Act does not give additional 
authority to the Board o f  Fisheries or the 
Department o f  Fish and Game, but relies 
upon the existence o f  their respective au­
thorities to implement this Act.

Sec. 2. AS 16.05 is amended by add­
ing a new section to article 5 to read:

Sec. 16.05.735 MANAGEMENT OF 
ALASKA SALMON STOCKS, (a) After 
providing for biological escapement needs 
o f Alaska salmon stocks, the Board o f 
Fisheries and the department shall exer­
cise their respective authorities under this 
title to reserve a priority for the harvest 
[**4] needs o f common consumptive 
uses for each salmon stock, to the extent 
that is technically possible, prior to allo­
cating a portion o f  the harvestable surplus 
to non-pnority uses along the entire mi­
gratory [*56] path o f  a stock. The total 
number o f salmon, without regard to the 
species o f  salmon, reserved to satisfy the 
harvest needs o f  personal use and sport 
fisheries may not exceed five percent o f 
the total projected statewide harvest o f  all 
species o f salmon. Personal use and sport 
fisheries may harvest in excess o f  five 
percent o f  a particular species or stock 
and or in excess o f  five percent o f  the to­
tal harvest in a given geographic region o f 
the state. However, the harvest priority for 
personal use and sport fisheries may not 
exceed five percent o f  the total projected 
statewide harvest.

(b) All harvests shall be made in a 
habitat responsible manner. The Board

shall adopt regulations establishing meth­
ods and means o f  taking salmon that pro­
tects salmon spawning and rearing habitat 
from damage that will, individually or 
cumulatively, result in significant reduc­
tion in the productivity of salmon stocks.

(c) in this section,

(1) "common consumptive use" 
means the use o f  [**5] salmon harvested 
under subsistence, personal use, or sport 
fishing regulations or statutes;

(2) "harvest needs" means the harvest 
capability, using bag limits as established 
by the Board and the department o f  all 
common consumptive uses based upon 
projected participation, and assuming a 
harvestable surplus o f  salmon exists after 
ensuring an adequate biological escape­
ment;

(3) "salmon" means Coho, Chinook, 
Sock-ye, Pink, and Chum salmon that 
originate in or will return to spawn in 
Alaskan waters; salmon does not include 
Steelhead or other anadromous fish;

(4) "stock" means a population or ag­
gregation o f  a particular species that typi­
cally possess common characteristics ..uch 
as area " f  origin, migration patterns, run 
timing, h, bitat, and share in a common 
gene pool;

(5) "statewide salmon harvest" means 
the total projected annual harvest, in 
numbers o f  fish caught, o f  all combined 
species o f  salmon.

Lieutenant Governor Fran Ulmer certified the pro­
posed initiative. 3 Thi initiative sponsors then circulated 
the petition among voters and obtained enough signa­
tures to place the proposed initiative on the 1996 general 
election ballot. ' Thereafter, the Division o f  [**6] Elec­
tions verified that the petition had the required number of 
signatures, and directed that the Department o f  Law pre­
pare the ballot accordingly.

2 The Lieutenant Governor is charged with re­
viewing initiative applications tor compliance 
with AS I5.4S.0/0-.080. Upon request from the 
Lieut., ml Goveiror, the Attorney General’s Of­
fice reviewed the proposed initiative as to 
whether it was in proper form under applicable 
state constitutional provisions and statutes. The



923 P.2d 34, •; 1996 Aha. LEXIS 96, • •

Attorney General's Office concluded that it was a 
close question as to whether the proposed initia­
tive is in proper form, but recommended that it be 
certified even though there is some doubt as to its 
validity.

A determination by the Lieutenant Governor 
that a proposed initiative is in the proper form in­
cludes a determination that it does not cover a 
subject that is restricted for enactment by the 
Alaska Constitution. AS IS .45.010-080. See also 
Boucher v. Engstrom, 528 P .2d 456, 460-61 
(Alaska 1974) (overruled on other grounds, 
AtcAlpine v. University o f  Alaska. 762 P. 2d 81. 
84 (Alaska 1988)). This determination is put in 
issue bv Pullen's appeal.

r * 7 j
3 In accordance with A S 15.45.090(2), the Lieu­
tenant Governor prepared a petition containing 
the proposed bill as well as a summary o f  the 
proposed initiative.

On November 7, 1993, appellants Harvey Pullen 
and United Fishermen o f Alaska (Pullen) filed suit for 
declaratory and injunctive relief challenging, on several 
grounds, the Lieutenant Governor's cei.ificalion o f the 
initiative. More particularly, Pullen asserted that (1) the 
proposed bill is not a proper subject o f an initiative be­
cause it would make an appropriation o f the State o f 
Alaska's salmon resources, (2) the allocation o f  salmon 
resources o f the state among common users is exclu­
sively the responsibility o f the legislature, (3) the Lieu­
tenant Governor's impartial summary explaining the pro­
posed bill is misleading as to its terms and effects, and
(4) the proposed classification o f  common users o f  the 
slate's salmon resource is underinclusive and unfair be­
cause the initiative denies commercial fishers equal 
treatment and protection, a violation o f  the Uniform Ap­
plication [*57] clause in article VIII, section 17 o f  the 
Alaska Constitution. [**8J By way o f  relief, Pullen 
sought a declaration o f unconstitutionality and an injunc­
tion prohibiting the Lieutenant Governor from placing 
the initiative on the November 1996 general election 
ballot.

4 Grounds numbered three and four are not at 
issue in this appeal.

Thereafter. Pullen moved for summary judgment, 
with all parties agreeing that no genuine issues o f mate­
rial fact existed. Pullen grounded his summary judgment 
motion on the contention that the proposed initiative is 
not a proper subject for an initiative and is in violation o f  
articles VIII, XI, and XII o f the Alaska Constitution as 
well as AS 15.45.010.

In opposition, the Lieutenant Governor argued that 
the proposed bill is a proper subject for an initiative be­
cause it merely creates a new priority system for the al­
location o f salmon resources among groups o f  timbers, 
that the allocation o f salmon is not within the exclusive 
law-making power o f  the legislature, and that it does not 
make an appropriation by the state. F.I.S.H. in turn con­
tended [**9] that salmon in their natural state are not 
property subject to appropriation. F.I.S.H. further argued, 
in the alternative, that if salmon are considered state 
property subject to appropriation, the initiative does not 
make an appropriation o f salmon.

The superior court denied Pullen's motion for sum­
mary judgment, and entered final judgment, for Lieuten­
ant Governor Ulmer and F.I.S.H. In granting summary 
judgment, the superior court ruled that salmon are public 
assets o f  the state which may not be appropriated by ini­
tiative; ’ that neither the Alaska Constitutional Conven­
tion Minutes nor article XII, section I I  o f  the Alaska 
Constitution support Pullen's assertion that the Public 
Trust doctrine prohibits establishing a new priority o f  the 
state's natural resources directly through the initiative 
process; ‘ and that the initiative does not make an appro­
priation o f  state a sse ts .1

3 In its Memorandum and Order, the superior 
court stated:

The court believes that while the 
state does not literally own salmon 
resources, salmon are public assets 
which may not be appropriated by 
initiative. The Alaska Constitution 
contains explicit provisions which 
state that the natural resources o f 
the state belong to the state, which 
controls them as trustee for the 
people o f  the state. The state takes 
in significant revenues from fish 
taxes. The right to participate in 
the statewide harvest o f  salmon is 
valuable to all user groups. Fish 
have long been an important part 
o f  the economy and the desire to 
control fish resources was an im­
portant motivation for Statehood.
Permits granted by the state to 
take fish sell for significant sums.
The state devotes substantial fi­
nancial resources for the protec­
tion and management o f  fish and 
other wildlife. These factors taken 
together provide a basis for con­
cluding that the state has sufficient 
interest in salmon as public assets



923 P.2d M. *; 1996 Alas. LEXIS 96,

so as to characterize them as state 
property which may not be appro­
priated by initiative.

(Footnote omitted.)
[**10]

6 In regard to this holding the superior court
stated:

The court believes that neither 
the Alaska Constitutional Conven­
tion Minutes nor Article XII, sec­
tion I I  o f  the Alaska Constitution 
support the plaintiffs' assenion 
that the public trust doctrine pro­
hibits establishing a new priority 
o f  the state's natural resources di­
rectly through the initiative proc­
ess. The delegates to the constitu­
tional convention after consider­
able debate regarding the impact 
o f  the authority o f Alaskans to en­
act legislation directly through ini­
tiative, decided not to distinguish 
between matters in the hands o f  
the legislature and matters subject 
to the initiative process. The court 
finds nothing in Article XI. Article 
XII, or the Minutes o f  the Alaska 
Constitutional C ontention which 
(aside from an appropriation ar­
gument) would prohibit the sub­
ject matter o f  the F.I.S.H. Initia­
tive from being enacted by the 
people o f  Alaska directly through 
the initiative process.

The plaintiffs' public trust 
doctrine argument may pose a 
separate, post ballot-box issue. At 
the current stage o f the enactment 
process, the only issue for the 
court is whether by creating a new 
priority among beneficial users o f  
the state's fishery resources, the 
F.I.S.H. Initiative makes an ap­
propriation under the McAlpine 
test.

7 As to this last holding, the superior court in its 
Memorandum and Order wrote:

[•*11]

The court finds that the F.I.S.H. 
initiative does not constitute an 
appropriation as defined by the 
Alaska Supreme Court in McAl­
pine. The substantive portion o f 
the r.I.S.H . Initiative creates a 
new system o f preference among 
beneficial users o f the statewide 
salmon harvest. The F.I.S.H. ini­
tiative requires that after escape­
ment decisions are made, the 
Board o f  Fisheries must then de­
termine what percentage, if  any, 
will be allocated to personal use 
and sport fisheries up to a maxi­
mum o f five percent. The initiative 
does not alter or establish new al­
locations or preferences among 
subsistence, personal use, and 
sport fisheries. By itself, the initia­
tive does not convey or allocate 
any part or definite amount o f  the 
salmon harvest to a specific user 
group. Further action by the Board 
of Fisheries is required before fish 
resources are allocated to compet­
ing user groups.

The Board has broad discre­
tion under the initiati\e to make 
allocations to consumptive and 
non-consumptive users based on 
the amount o f fish available and 
escapement needs. There are no 
definite or calculable amounts to 
which any user group is automati­
cally entitled. The directive that up 
to five percent o f  the statewide 
harvest must be reserved for con­
sumptive users provides a maxi­
mum "preference" that is within 
the Board's discretion to imple­
ment. The initiative does not guar­
antee that personal use and sport 
fisheries will be allocated any fish. 
Despite the preference scheme, the 
Board has considerable discretion 
to determine the amount o f  fish 
each group is entitled to and may 
still allocate based on what it sees 
as the best interests o f  the whole.

This pre-election review o f  an 
initiative is limited to a determina­
tion o f whether the contents o f  the 
initiative include subjects which
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the people may not enact directly 
through initiative. The F.I.S.H. 
Initiative establishes a preference, 
but retains allocation decisions in 
the Board o f Fisheries. As such, 
the initiative is not executable, 
mandatory, or reasonably definite 
without further legislative action. 
The initiative does not make an 
appropriation o f  state assets as de­
fined by the Alaska Supreme 
Court in McAlpine.

Article Xi. section 7 o f  the Alaska Constitution pro­
vides in pan that "the initiative shall not be used to . 
make or repeal appropriations . . . "  In Thomas v. Rosen. 
569 P 2d 795. 796 (Alaska 1977), we endorsed the fol­
lowing definition ot "appropriations":

the setting aside from the public revenue 
o f  a certain sum o f money for specific ob­
jects in such a manner that the executive 
officers o f the government are authorized 
to use that money, and no more for (hat 
object, and no other.

I** 12) [*58] Ml. STANDARD OF REVIEW

The parties agree that there are no genuine issues o f 
material fact in dispute. The appeal primarily concerns 
only questions o f  the constitutionality o f  the proposed 
initiative. These are questions o f  law. In regard to ques­
tions o f  law, we apply our independent judgment. Croft 
v. Pan Alaska Trucking. Inc., 820 P.2d 1064, 1066 
(Alaska 1991). Regarding questions o f law, this court 
adopts the rule o f  law that is most persuasive in light o f 
precedent, reason and policy. Guin v. Ha. 591 P.2d  
I2C1, 1284 n.6 (Alaska 1979).

Concerning the applicable standard o f  review in 
n alters involving initiatives, we have said that the usual 
rule is "to construe voter initiatives broadly so as to pre­
serve (hem whenever possible. However, initiatives 
touching upon the allocation o f  public revenues and as­
sets require careful consideration because the constitu­
tional right o f  direct legislation is limited by the Alaska 
Constitution." Fairbanks v. Convention & Visitors Bu­
reau. 818 P.2d 1153, 1155 (Alaska 1991) (citation omit­
ted).

IV. DISCUSSION

Pullen's appeal from the superior court's decision on 
summary judgment raises two issues. First, Pullen argues 
[**13] that management o f Alaska's salmon resources 
falls exclusively within the power o f  the slate legislature 
as trustee o f  Alaska's wildlife, and therefore is not a 
proper subject o f  an initiative. Second. Pullen contends 
that the proposed initiative makes an appropriation o f  
state property, in violation o f article XI, section 7 o f  the 
Alaska Constitution. We address this latter contention 
first.

A. The Initiative as an Appropriation

1. Can wildlife be characterized as state property subject 
to appropriation?

Two subsequent decisions o f  this court have held that (he 
term "appropriations" as used in article XI, section 7 
embraces not only appropriations o f  money but initia­
tives [**14] that propose to "give away" any public as­
set, including land. In Thomas v. Bailey, 595 P.2d I 
(Alaska 1979), we held that an appropriation o f  state land 
to the general public was just as much an appropriation 
as a disposition o f  money from the treasury. Specifically, 
we said, "The stated purpose and effect o f  the Initiative 
on the state treasury is still an expenditure o f  state assets 
in the form o f public lands." Id  at 9. Subsequently, in 
regard to an initiative that would have required [*59] 
the Municipality o f  Anchorage to sell a utility to a pri­
vate non-profit organization for one dollar, we said:

We noted [in Thomas v. Bailey] that the 
constitutional convention delegates 
"wanted to prohibit the initiative process 
from being used to enact give-away pro­
grams. which would have inherent popu­
lar appeal, that would endanger the state 
treasury." . . .  We conclude that the logic 
o f  Bailey also applies in the instant ap­
peal. The prohibition against appropria­
tion by initiative applies to all state and 
municipal assets.

Alaska Conservative Political Action Committee v. M u­
nicipality o f  Anchorage. 745 P.2d  936. 938 (Alaska
1987) (citation and footnote omitted).

[**15] It is against this decisional background that 
F.I.S.H. argues that wildlife is not truly an asset o f the 
state. F.I.S.H. argues that state ownership o f  wildlife is 
merely a legal fiction, and should not be applied in the 
context o f  deciding whether wildlife is an asset o f  the 
state which is subject to appropriation. F.I.S.H. cites sev­
eral United States Supreme Court cases in support o f its 
position that a state does not literally own the wildlife 
found within its borders. ‘ More particularly, F.I.S.H. 
concludes that "as a matter o f  simple common sense, it 
should be obvious that whatever the Constitution says
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about fish and game 'belonging to the state,' salmon or 
moose or other wild creatures are not state assets in the 
same way that money or buildings are assets." (Footnote 
omitted.)

8 According to F.I.S.H., "the United States Su­
preme Court itself has been careful in its deci­
sions since [Geer v. Connecticut, 161 U.S. 519, 
40 L Ed. 793, 16 S. Cl. 600 (1896)] to clarify the 
fact that stale 'ownership' o f  fish and game is 
simply a shorthand way o f  describing the state's 
significant interest in preserving and regulating 
fish and wildlife within its borders." In addition 
to Geer, F. S.H. cited Hughes v. Oklahoma, 441 
U S  322, 60 L. Ed. 2d 250, 99 S. Cl. 1727(1979) 
(overruling Geer); Baldwin v. Montana Fish and  
Game Comm'n, 436 U.S. 371, 384-86, 56 L. Ed. 
2d 354, 98 S. Cl. 1852 (1978); Toomer v. Wit sell. 
334 U.S. 385, 402. 92 L. Ed. 1460, 68 S. Ct. 1156 
(1948)\ and Douglas v. Seacoast Products, Inc., 
431 U.S. 265. 284, 52 L. Ed. 2d 304, 97 S. Ct 
1740 (1977) ("The 'ownership' language o f  cas.'r 
such as those cited by appellant must be under­
stood as no more than a 19th century legal fiction 
expressing 'the importance . . . that a state have 
power to preserve and regulate the exploitation o f 
an important resource.'").

[**16] We agree that this facei o f F.I.S.H.'s argu­
ment is well established -  the state does not own wiidlife 
in precisely the same way that it owns ordinary property. 
However, this does not answer the question o f whether 
the state's interest in wildlife is such that it can be appro­
priately characterized as state property subject to appro­
priation.

F.I.S.H. asks, "If the moose population plunges due 
to a sudden increase in the w olf population, does the 
state have an obligation to notify Moody's so that its 
bond rating may be adjusted?" F.I.S.H. assumes that the 
answer is "No," reasoning that these kinds o f  harms can­
not affect the financial health o f  the state. We think this 
assumed answer is wrong.

In fact, a precipitous decline in the moose popula­
tion may not, on its own, be enough to greatly affect the 
state's bond rating, but the effect on the state would be as 
significant as the loss o f  any other asset. Moose are valu­
able assets to Alaska, helping in attracting tourists, for 
example. Furthermore, if  other wildlife populations also 
plummeted, the state's finances would obviously be af­
fected as one o f  the primary tourism attractors disap­
peared. Finally, if  the state's salmon population [**17] 
precipitously declines, the fishing industry would be 
devastated, causing even more harm to Alaska's econ­
omy and revenue base. The state benefits from the har­
vest o f  salmon through the collection o f taxes imposed

on business enterprises engaged in the fishery and li­
cense fees imposed on sport, personal use, and commer­
cial fisheries.

Insofar as loss, use, or exploitation o f  wildlife di­
rectly affects Alaska's fish, it is a state "asset." The fact 
that other aspects o f  ownership may not be present in the 
state's legal relationship to its wildlife does not change 
this conclusion. We reach this holding for the following 
additional reasons.

First, examination o f  the relevant provisions o f  the 
Natural Resources Article o f  the Alaska Constitution 
clearlv indicates the importance of the state's interest in 
fish.

[*60] Article VIII, section 2 o f  tne Alaska Constitu­
tion provides:

General Authority. The legislature shall 
provide for the utilization, development, 
and conservation o f  all natural resources 
belonging to the State, including land and 
waters, for maximum benefit o f  its peo­
ple.

Article VIII, section 3 provides:

Common Use. Wherever occurring in 
their natural [**18] state, fish, wildlife, 
and waters are reserved to the people for 
common use.

Article VIII, section 4 provides:

Sustained Yield Fish, forests, wildlife, 
grasslands, and all other replenishable re­
sources belonging to the State shall be 
utilized, developed, and maintained on the 
sustained yield principle, subject to pref­
erences among beneficial uses.

In Owsichek v. State, Guide Licensing, 763 P.2d 488 
(Alaska 1988), we had occasion to analyze the common 
use clause found in article VIII, section 3 o f  Alaska's 
Constitution. After noting that the framers o f  our consti­
tution apparently intended to constitutionalize historic 
common law principles governing the sovereign's author­
ity over management o f  fish, wildlife, and water re­
sources. we said:
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Thus, common law principles incorpo­
rated in (he common use clause impose 
upon the state a trust duty to manage the 
fish, wildlife and water i .'sources o f  the 
state for the benefit o f  all the people. We 
have twice recognized this duty in our 
prior decisions. In Metlakatlu Indian 
Community, Annette Island R esen e v. 
Egan, 362 P  2d 901, 915 (Alaska 1961) 
a ffd  369 U.S. 45. 82 S  Ct. 552, 7 L. Ed. 
2d 562 (1962), we stated: [**19]

These migrating schools 
o f  fish, while in inland wa­
ters, are the property o f  the 
state, held in trust fo r  the 
benefit o f  all the people o f  
the state, and the obliga­
tion and authority to equi­
tably and wisely regulate 
the harvest is that o f  the 
state.

(Emphasis added.) Similarly, in 
Herscher v. State, Department o f  Com­
merce, 568 P.2d 996, 1003 (Alaska 1977), 
we noted that the state acts "as trustee o f 
the natural resources for the benefit o f  its 
citizens."

763 P. 2d at 495.

In a footnote to this text, we stated:
The Court overruled Geer's state owner­

ship doctrine in Hughes v. Oklahoma, 441 
U S  322, 99 S. Ct. 1727, 60 L. Ed. 2d 250 
(1979). That case involved facts almost 
identical to Geer: the Oklahoma statute at 
issue forbade the export o f  minnows taken 
from the waters o f  the state. See id. at 
323, 99 S. Ct. at 1729, 60 L Ed. 2d at 
254. The Court struck down the statute as 
violative o f  the commerce clause. Id. at 
338, 99 S. Ct. at 1737, 60 L. Ed. 2d at 
263. The Court found the state ownership 
doctrine to be a legal fiction that created 
anomalies and did not conform to "practi­
cal realities." Id. at 335, 99 S. Ct. at 1735, 
[••20 ] 60 L. Ed. 2d at 261. Nothing in 
the opinion, however, indicated any re­
treat from the state's public trust duty dis­
cussed in Geer. Indeed, the Court stated, 
"The general rule we adopt in this case

makes ample allowance for preserving, in 
ways not inconsistent with the Commerce 
Clause, the legitimate state concerns for 
conservation and protection o f wild ani­
mals underlying the 19th century legal 
fiction o f  state ownership." Id  at 335-36. 
99 S  Ct at r* S -J 6 . 60 L Ed 2d at 261.

After Hughes, the statements in the 
Alaska Constitutional Convention regard­
ing sovereign ownership, quoted supra, 
are technically inconect. Nevertheless, 
the trust responsibility that accompanied 
state ownership remains.

763 P. 2d at 495 n.12.

These important themes have been consistently reaf­
firmed. See Gilbert v State. Dep't o f  Fish and Game, 803 
P.2d 391, 399 (Alaska 1990)', Shepherd  v. State, Dep't o f  
Fish and Game, 897 P.2d 33, 40 (Alaska 1995).

Given the above, we think there is merit in Pullen's 
contention that the public trust responsibilities imposed 
on the state by the provisions o f article VII! o f  our con­
stitution compel the conclusion that fish occurring [••21] 
in their natural state are property of the state for purposes 
o f carrying out its trust responsibilities. [*61] In short, 
we are in agreement with Pullen's position that

it is the authority to control naturally 
occurring fish which gives the state prop- 
erty-like interests in these resources. For 
that reason, naturally occurring salmon 
are, like other state natural resources, state 
assets belonging to the state which con­
trols them for the benefit o f all o f  its peo­
ple.

We hold that the state's interest in salmon migrating 
in state and inland waters is sufficiently strong to warrant 
characterizing such salmon as assets o f  the state which 
may not be appropriated by initiative. Thus we conclude 
that the superior court correctly reasoned that salmon are 
public assets o f  the state which may not be appropriated 
by initiative.

2. Does the initiative constitute an appropriationV  

9 As we explained above,
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the usual rule applied by this 
court is to construe voter initia­
tives broadly so as to preserve 
them whenever possible. Thomas 
v. Bailey, 595 P.2d I, 3 (Alaska 
1979). However, initiatives touch­
ing upon the allocation o f  public 
revenues and assets require careful 
consideration be.ause the constitu­
tional right o f  direct legislation is 
limited by the Alaska Constitution.

Fairbanks v. Convention & Visitors Bureau. 8 IB 
P. 2d 1/53, 1155 (Alaska 1991).

1**22)

Article XI, section 7 o f  the Alaska Constitution states 
in part:

The initiative shall not be used to dedi­
cate revenues, make or repeal appropria­
tions, create courts or prescribe their
rules, or enact local or special legislation.
10

10 AS 15.45 010  provides:

The law making powers as­
signed to the legislature may be 
exercised by the people through 
the initiative. However, an initia­
tive may not be proposed to dedi­
cate revenue, to make or repeal 
appropriations, to create courts, to 
define the jurisdiction o f  courts or 
presence their rules, or to enact 
local or special legislation.

On four previous occasions we have construed the 
appropriations limitation on the initiative power.

Thomas v. Bailey, 595 P.2d 1 (Alaska 1979), pre­
sented in the context o f a land give-away initiative, the 
issue o f whether the prohibition on making appropria­
tions included initiatives which required the outflow o f  
land, o r was limited to the outflow o f  money. Bailey es­
tablished that not only money, [**23] but also other 
state assets could be the subject o f  appropriations, and 
therefore that the initiative was prohibited. In reaching 
this holding we observed that "though most state consti­

tutions with referendum and initiative provisions have 
some limitation relating to appropriation, Alaska's ap­
propriation limitation is worded more generally than that 
o f most other states." Id at 4. 11 O f particular signifi­
cance is the emphasis given in Bailey on the dangers 
associated with direct legislation relating to appropria­
tions.

The restrictions on permissible subjects 
for direct legislation represent "a recogni­
tion . . . that certain particularly sensitive 
or sophisticated areas o f  legislation should 
not be exposed to emotional electoral dia­
logue and impulsive enactment by the 
general public." Stewart, The Law o f  Ini­
tiative Referendum in Massachusetts, 12 
N. Engd. L. Rev. 455, 461 (1977) (foot­
note omitted). The danger with direct leg­
islation relating to appropriations is that it 
"tempt[s] the voter to [prefer] . . .  his im­
mediate financial welfare at the expense 
o f  vital government activities.” Note, Ref­
erendum: The Appropriations Exception 
in Nebraska, 54 Neb. [**24] L. Rev.
393, 394 (1975). C f Brown v. Ward, 593 
P.2d 247 (Alaska 1979). The lure o f  an 
immediate grant o f land poses the same 
temptation as an immediate grant o f 
money. Both decisions are the kind that 
require the reasoned deliberation charac­
teristic o f legislative actions.

595 P. 2d at 8. [*62] 12

11 In this regard we further stated:

Even if the initiative provision 
referred to appropriations "of pub­
lic funds," the issue would still be 
whether public funds refers gener­
ally to the state's assets or only 
those assets in the form o f money. 
We have concluded that by the 
term "appropriations." Article XI, 
section 7 prohibits an initiative 
whose primary objective is to re­
quire the outflow o f state assets in 
the form o f land as well as money.

Bailey, 595 P .2d at 6, 7. 
12 We further elaborated:
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Initiatives for the purpose o f  re­
quiring appropriations were 
thought to pose a special danger o f  
"rash, discriminatory, and irre­
sponsible acts." The delegates [to 
Alaska's Constitutional Conven­
tion] were influenced by the ex­
perience o f  other states whose 
constitutions placed no restrictions 
on the subject matter o f  initiatives 
They adopted the appropriations 
restriction to avoid the bad experi­
ences o f  those states.

The delegates wanted to pro­
hibit the initiative process from 
•cing used to enact give-away

p .o61u. ’ vh  * •"-
popular appeal, uuu would endan­
ger the state treasury. A rather 
lengthy statement by Delegate 
Taylor explains the delegates' con­
cerns:

Now in practi­
cally all the states 
that have initiative 
and referendum 
there are certain 
limitations put 
upon the matters 
that can be acted 
upon by those 
measures. Now ap­
propriations are not 
subject to the initia­
tive or the referen­
dum. Some states 
made a great mis­
take by not restrict­
ing the initiative 
measures and al­
lowed pressure 
groups to gather 
great numbers of 
signatures to a peti­
tion and that peti­
tion would require 
the expenditure o f  
large amounts o f 
money, perhaps a 
great deal more 
than the state could 
possibly afford and 
sometimes they 
would also initiate

some legislation to 
raise money, a 
revenue measure 
and then directed 
that the proceeds of 
that measure would 
be utilized for a 
particular purpose. 
In other words, it 
took the making o f 
revenue measure 
and expenditure
the fund1' ___ ,
fron* legislature 

in some in­
stances the gov­
ernmental functions 
and governmental 
institutions suffered 
a great deal. And it 
was necessary 
within as short a 
time as possible to 
undo the damage 
that has been done.

595 P  2d at 7, 8  (footnotes omitted).

[**25] The prohibition against using an initiative to 
make an appropriation next arose in Alaska Conservative 
Political Action Committee v. Municipality o f  Anchor­
age, 745 P .2d 936 (Alaska 1987). There we concluded 
that the logic o f  Bailey controlled and that "the prohibi­
tion against appropriations by initiative applies to all 
state and municipal assets." Id. at 938. We further stated:

l
A utility with S 32.7 million equity is a 

significant municipal asset. The initiative 
would require the Municipality to transfer 
it for the nominal sum o f  one dollar. This 
is precisely the kind o f  "rash, discrimina­
tory, and irresponsible act[]" against 
which the a te  and its subdivisions are 
protected under Article XI, section 7.

Id.

The issue arose again in McAlpine v. University o f  
Alaska, 762 P.2d  81 (Alaska 1988). In McAlpine, an ini­
tiative was proposed reestablishing the community col­
lege system in the state. This part o f  the initiative was 
not held to olate the prohibition on appropriations.



designated bed tax revenues for purposes o f tourist and 
entertainment facilities and other economic development. 
The initiative also set aside the bed tax revenues for de­
posit in the city council discretionary' fund. We held that 
the placing o f  revenues in the discretionary fund was not 
an appropriation. The test we applied was "whether the 
initiative would set aside a certain specified amount of 
money or property for a specific [**28] purpose or ob­
ject in such a manner that it is executable, mandatory, 
and reasonably definite with no further legislative ac­
tion." Id. at 1157. " In concluding that the initiative was 
not violative o f  the prohibition against making appropria­
tions, we observed:

However, the initiative also provided for the transfer o f  
certain property of the University o f  Alaska to the Com­
munity College System:

The University o f  [**26] Alaska shall 
transfer to the Community College system 
o f Alaska such real and personal j  roperty 
as is necessary to the independent opera­
tion and maintenance o f  the Community 
College System. The amount o f  property 
transferred shall be commensurate with 
that occupied and operated by the Com ­
munity Colleges on November 1, 1989.

Id  at 83. Again drawing on Bailey, we said in Me Al­
pine

Parallel reasoning applies in the present 
case. Outside the context o f  give-away 
programs, the more typical appropriation 
involves committing certain public assets 
to a particular purpose. The reason for 
prohibiting appropriations by initiative is 
to ensure that the legislature, and only the 
legislature, retains control over the alloca­
tion o f  state assets among competing 
needs. This rationale applies as much or 
nearly as much to allocations o f  physical 
property as to allocations o f  money. To 
whatever extent it is desirable for the leg­
islature to have sole responsibility for al­
locating the use o f  state money, it is also 
desirable for the legislature to have the 
same responsibility for allocating property 
other than money. Otherwise, the prohibi­
tion against appropriations by initiative 
[**27] could be circumvented by initia­
tives changing the function o f  assets the 
State already owns. We conclude that the 
constitutional prohibition against appro­
priations by initiative applies to appro­
priations o f state assets, regardless o f  
whether the initiative would enact a give­
away program or simply designate the use 
o f  the assets.

Id. at 88, 89  (first emphasis in original, secon emphasis 
added, footnote omitted). We [*63] then went on to 
hold that the second sentence o f  the initiative constituted 
an impermissible appropriation.

Most recently, we upheld a challenged initiative in 
City o f  Fairbanks v. Fairbanks Convention & Visitors 
Bureau, 818 P.2d 1153 (Alaska 1991). In that case, the 
initiative in question repealed a city code section which

A reference to the dual purposes behind 
the prohibition o f  initiatives which make 
appropriations is instructive. First, the ini­
tiative is not a give-away program. No 
particular group or person or entity is tar­
geted to receive state money or property, 
nor is there any indication that by passing 
this initiative, the voters would be voting 
themselves money. Second, this initiative 
does not reduce the council's control over 
the appropriations process. Instead, the 
initiative allows the council greater dis­
cretion in appropriating funds than does 
the current law'. It is axiomatic that if  
FGCO 5.402 Joes not make an appropria­
tion, then the initiative, which affords 
greater legislative discretion and is not a 
give-away program, cannot make an ap­
propriation.

Id. at 1157.

13 The test we applied in City o f  Fairbanks de­
rives from McAlpine.

[**29] From these decisions two core objectives of 
the constitutional prohibition on the use o f  initiatives to 
make appropriations can be distilled. First, the prohibi­
tion was meant to prevent an electoral majority from 
bestowing state assets on itself. Second, the prohibition 
was designed to preserve to the legislature the power to 
make decisions concerning the allocation o f  state assets. 
In light o f  these objectives, we now address the question 
o f  whether the proposed initiative violates article XI, 
section 7 o f  the Alaska Constitution as well as AS  
15.45.010. We answer this question in the affirmative.

Our interpretation o f  the proposed initiative leads us 
to the conclusion that the initiative, if  enacted, would 
violate the basic puiposes underlying Alaska's constitu­
tional restriction against making appropriations by initia-
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live. First, it is clear that the proposed initiative is de­
signed to appeal to the self-interests o f  sport, personal 
and subsistence fishers, in that these groups are specifi­
cally targeted to receive state assets in the circumstance 
ofharvestable shortages. " In short, it "tempt[sj the voter 
to [prefer] . . .  his immediate financial welfare at the ex­
pense o f [**30] vital government activities." Bailey. 595 
P.2d at 8. Second, the initiative significantly reduces the 
legislature's and Board o f  Fisheries' control o f  and dis­
cretion over allocation decisions, particularly in the event 
o f stock-specific or region-specific shortages o f  salmon 
between the competing needs o f users. See McAlpine, 
762 P.2d at 88-89. ("The reason for prohibiting appro­
priations by initiative is to ensure that the legislature, and 
onlv the legislature, retains control over tne allocation o f  
stale assets among competing needs. This rational? ap­
plies as much or nearly as much to alloca' m s o f  physi­
cal property as to allocations o f  money.")

14 It should be noted that subsistence fisheries 
are already accorded a preference which is not af­
fected by our determination that the proposed ini­
tiative is violative o f  article XI, section 7 o f  the 
Alaska Constitution as well as .45 15.45.010.

The over ding purpose o f  the proposed initiative is 
to require the Boa J  o f  Fisheries, after providing for 
[**31] the biological escapement needs o f  Alaska's 
salmon stocks, to reserve a priority for the harvest needs 
for each particular salmon stock o f personal use, sport, 
and subsistence fisheries prior to allocating any portion 
o f  the harvestable surplus to commercial [*64] fisher­
ies. " The State comes close to conceding that if the pro­
posed initiative is approved by the electorate it could 
result in the closure o f some commercial fisheries. In this 
regard, the State notes:

Pink salmon, and to some respects 
sockeye salmon, are the largest producers 
in numbers o f  fish. . . . However, most o f 
the sport fishermen in Southeast and the 
A-Y-K regions target kings and cohos. . . .
Since the priority is stock directed and al­
location is not. one could argue that the 
initiative requires allocations o f  kings and  
cohos to sport and personal users in these 
regions. I f  so, this arguably requires clos­
ing some commercial fisheries also tar­
geting kings and cohos. 16

(Emphasis added, citations omitted.)

15 We need not disavow the McAlpine "whether 
the initiative would set aside a certain specific 
amount o f money or nroperty for a specific pur­

[**32]

pose or object in such a manner that is executa­
ble, mandatory, and reasonably definitive with no 
further legislative action" language in concluding 
that the current initiative makes an appropriation. 
The initiativ e, if passed, would suffice without 
further action o f  the legislature to direct the 
Board o f  Fisheries to allocate salmon in accor­
dance with its terms. Further, the point o f  the 
quoted language is that where the legislature re­
tains a broad range o f freedom to make allocation 
decisions, an appropriation will not be found. 
Under the current initiative, in cases o f  shortage - 
- which is when the initiative operates — such 
freedom is not retained.

I
16 In regard to potential conflicts between dif­
ferent users, F.I.S.H. states:

There are no conflicts at all over 
pink salmon, the most numerous 
o f  all salmon in Alaska. In most 
areas, chum salmon and red 
salmon are only exploited for 
commercial purposes. Ihere are 
real conflicts on the Kenai Penin­
sula over king salmon and to a 
much lesser extent red salmon; 
there are conflicts in Southeastern 
Alaska over king and silver 
salmon, and there are some con­
flicts between subsistence users 
and commercial fishermen on the 
river systems in western Alaska.

We cannot interpret the proposed initiative as sim­
ply amending "a series o f  general legislative criteria to 
add more specific ones to guide the Board o f  Fisheries in 
its future allocation decisions" as F.I.S.H. contends. We 
think it is clear that the proposed initiative calls for an 
actual allocation, in the event o f  a shortage o f  a given 
salmon species in a given geographical region, to sport, 
personal use, and subsistence fisheries. 17 In such circum­
stances there exists the very real possibility that the 
commercial fishers will be excluded [**33] from such 
fisheries. Thus, the initiative cannot be viewed as merely 
protecting the relative positions o f  sport, personal use, 
and subsistence fisheries as against commercial fisheries. 
Nor can this initiative be construed as not impinging 
upon the legislature's and Board o f  Fisheries' discretion 
to make allocation decisions among the competing needs 
o f  users. See McAlpine. 762 P.2d at 89, 91. The proposed 
initiative does not purport to maintain the existing rela­
tive positions between sport, personal use, and commer­
cial fisheries. Further, the proposed initiative does re­
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move the Board o f Fisheries' discretion to make alloca­
tion decisions in times o f  shortages, and there is a very 
realistic danger that such shortages will occur.

17 The Fish and Game statutes define "subsis­
tence use" as the "noncommercial, customary and 
traditional uses o f  wild, renewable resources . . . 
for direct personal or family consumption . . . . ' '  
AS 16.05.940(32). "Personal use fishing means 
(he taking, fishing for, or possession o f fin fish . .
. by Alaska residents for personal use and not for 
sale or barter with gill or dip net, seine, fish 
wheel, long line, or other means defined by the 
Board o f  Fisheries." A S 16.05 940(24). "Sport 
fishing means the taking o f  or attempting to take 
for personal use, and not for sale or barter, any . .
. anadromous fish by hook and line with the line 
attached to a pole or rod which is held in the hand 
or closely attended, or by other means defined by 
the Board o f  Fisheries." A S  16.05.940(29).

[**34] For these reasons, we hold that the F.I.S.H. 
initiative violates article XI, section 7 o f  the Alaska Con­
stitution, as well as A S  15.45.010. "

18 Our holding makes it unnecessary to address 
Pullen's argument that the management o f 
Alaska's salmon resources falls exclusively 
within the pow er o f  the state legislature as trustee 
o f Alaska's wildlife, and therefore is not a proper 
subject o f  an initiative.

IV. CONCLUSION

The judgment o f  the superior court is REVERSED 
insofar as it holds that the proposed F.I.S.H. initiative 
docs not make an appropriation o f state assets in viola­
tion o f the provisions o f article XI, section 7 o f  the [*65] 
Alaska Constitution. The case is REMANDED to the 
superior court with directions to amend its judgment to 
provide that the Lieutenant Governor is permanently 
enjoined from placing the proposed F.I.S.H. initiative on 
the 1996 general election ballot.

CO NCUR BY: COMPTON

CO N C UR

COMPTON, Chief Justice, concurring.

I concur with the court in holding that the judgment 
o f  the superior [**35] court should be amended to pro­
vide that the Lieutenant Governor be permanently en­
joined from placing the F.I.S.H. initiative on the 1996 
general election ballot. However, I do not agree that the 
initiative violates article XI, section 7 o f  the Alaska Con­
stitution. Rather, I conclude that the initiative violates

article XII, section 11 o f  the Alaska Constitution, and for 
this reason it cannot be placed on the ballot.

The court holds that "insofar as loss, use, or exploi­
tation o f  wildlife directly affects Alaska's fish, it is a state 
'asset.'" Op. at 14. The state's interest in migrating 
salmon is sufficiently strong "to warrant characterizing 
such salmon in their natural state as assets o f  the state 
which may not be appropriated by initiative." Op. at 17 
(emphasis added). I cannot accept the conclusion that 
fish, or other wildlife, are "assets o f  the state."

It is correct to observe, as does the court, that wild­
life is o f  significant value to the state. Unquestionably a 
"precipitous decline" in wildlife population would affect 
the state's finances for reasons identified by the court. 
Yet fish and wildlife occurring in their natural stale are 
not remotely like the forests found [**36] on state 
owned lands, or hydrocarbons and minerals found on or 
under state owned lands. These are assets o f the state in a 
sense o f  the term that readily can be understood. How­
ever, it is counter-intuitive to suggest that migratory 
wildlife is "an asset o f  the s ta te " It is an asset to the 
State, io t o f  the State.

In addition to the court's conclusion being counter­
intuitive, (here is virtually no case support for the propo­
sition. The court quotes from Owsichek v State, Guide 
Licensing and Control Board, 763 P.2d 488, 495 (Alaska
1988), which cited to and quoted from Mcllakatla Indian 
Community, Annette Island Resen'e v. Egan 362 P.2d 
901 (Alaska 1961), q ff’d  369 U.S. 45. 7 L Ed. 2d 562, 82 
S. Ct. 552 (1962). in Metlakatla, the court stated that 
"these migrating schools o f fish, while in inland waters, 
are the property o f  the state, held in trust for the benefit 
o f all the state. . . ." 362 P.2d at 915 (emphasis added). 
The court notes candidly that the state ownership doc­
trine, given the blessing o f  the United States Supreme 
Court in Geer v. Connecticut, 161 U.S. 519, 40 L. Ed. 
793, 16 S  Ct. 600 (1896), was overruled by the Court in 
Hughes v. Oklahoma, [**37] 441 US. 322, 60 L. Ed. 2d 
250, 99 S. Ct. 1727 (1979). The Court termed the state 
ownership doctrine a legal fiction that did not conform to 
practical realities.

The court also correctly notes that Hughes did not 
dictate a retreat from the trust doc nine advanced in Geer.
It is this trust relationship, repeatedly articulated and 
embraced by this court, that lies at the core o f  the present 
dispute. This relationship between migratory fish and 
game, the State o f  Alaska, and the people o f  the State o f  
Alaska is not an "asset o f  the state" in any sense o f  the 
term.

The trust relationship derives generally from article 
VIII o f  the Alaska Constitution, and in this case specifi­
cally from article VIII, section 3, which provides that 
"wherever occurring in their natural state, fish, wildlife,



and waters are reserved to the people for common use." 
I'his section, generally referred to as the "common use 
clause," can be amended by the people o f the State, for 
that right is guaranteed them by article XIII, section I o f  
the Alaska Constitution. However, it cannot be amended 
by the legislature, only implemented within the narrow 
coniines o f the limitations o f  the common use clause, 
which [**38] has created the trust relationship between 
the State and its people.

Article XII, section 11 o f  the Alaska Constitution 
provides in part that "unless clearly inapplicable, the law­
making powers assigned to the legislature may be exer­
cised by the people through the initiative, subject to the 
limitations o f Article XI." Since article VIII, section 2 o f  
the Alaska Constitution grants the legislature law-making 
powers [*66] over natural resources, the question be­
comes whether law-making powers through initiative are 
"clearly inapplicable" to implementation o f  the trust rela­
tionship established by article VIII. section 3. In my 
view, it is precisely because o f  the trust relationship that 
law-making powers through initiative are "clearly inap­
plicable."

Although the constitutional debate is not particularly 
informative, what does become clear from Delegate V. 
Fischer s and Delegate McLaughlin's remarks, see 4 Pro­
ceedings o f  the Alaska Constitutional Convention, at 
2828 and 2847-SI (1955), is that "unless clearly inappli­
cable" does not mean "unless specifically excluded." The 
term "unless clearly inapplicable" became part o f the 
constitution, the term "unless specifically excluded" did 
[**39] not. Undefined, "unless clearly inapplicable" thus 
becomes subject to inter, elation.

In my view an initiated law is "clearly inapplicable" 
to the allocation o f a resource reserved to the people for 
their common use. This is particularly so when the State 
holds the resource in trust for all the people o f the State. 
The people, as beneficiaries o f  this trust, cannot dictate 
to the trustee the manner in which the trust is to be ad­
ministered.

The uniqueness o f  this trust relationship in our gov­
ernment distinguishes it from most other relationships 
created by the Alaska Constitution. Additionally, the

structure o f  the Department o f  Fish and Game belies the 
notion that fish and game management decisions may be 
left to initiated laws. The Commissioner o f  Fish and 
Game serves a specific term o f five years, A S 16 05.010, 
unlike other commissioners. Also unlike other commis­
sioners, who simply are appointed by the governor, sub­
ject to legislative approval, the Boards o f  Fisheries and 
Game present to the governor a list o f  qualified nominees 
for the office o f  Commissioner o f  Fish and Game. The 
governor makes the appointment from the list, or a sup­
plemental list i f  he or she requests one. The [**40] ap­
pointment is subject to legislative approval. AS  
44.39.030. Unlike other commissioners, specific profes­
sional qualifications for Commissioner o f  Fish and Game 
are required by statute, including "knowledge o f  the re­
quirements for the protection, management, conserva­
tion, and restoration o f  the fish and game resources o f  the 
state." A S 16 05.010. Also unlike other commissioners, 
who serve at the pleasure o f  the governor, a proceeding 
for removal o f  the Commissioner must be initiated by a 
resolution by either the Board o f  Fisheries or Board o f 
Game, who request the Commissioner's removal. Only 
then can the governor make a final decision to remove 
the Commissioner. A S 44.39.050.

The trust relationship, the structure o f the Depart­
ment o f Fish and Game, the agency responsible for im­
plementing the State's trust responsibilities for the benefit 
o f  all the people o f the State, and the detailed profes­
sional requirements that must be possessed by the Com­
missioner o f  Fish and Game, he executive who directs 
that agency, persuasively demonstrate the clear inappli­
cability o f  initiated laws which dictate policies regarding 
the "protection, management, conservation, and restora­
tion o f the fish [**41] and game resources o f  the state."

Long ago we set upon a course that defined the 
Slate's responsibility under the common use clause as 
that o f  a trustee for its people, the beneficiaries o f  that 
trust. I am persuaded that the characterization o f that 
relationship was, and is. correct. I am persuaded simi­
larly that the constitutional grant o f the right o f initiative 
is clearly inapplicable to alter such a relationship.
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Stealth bills take aim at your right to vote on game issues
COMPASS: Othmr points o f vtow
By NICK JANS

(03/24/08 04:01:40)

HB 348 seems an innocuous little bill -  several lines that merely redefine Alaska's wildlife as an 
"asset." The Department of Law has argued that it and related bills, SB 176/HB 256, simply clarify 
existing statutes governing wildlife management.

However, the intent of these bills is far-ranging, and hardly innocuous. These pieces of stealth 
legislation are designed to subvert the right of Alaska's people to vote in this August election on 
the issue of shooting wolves and bears from private aircraft, and to prevent all future ballot 
initiatives regarding wildlife management. All three bills are backed by well-connected special 
interest groups, notably the Alaska Outdoor Council -- which receives heavy financial backing from 
Outside organizations such as the Safari Club International and the National Rifle Association.

It is not the viewpoint behind these bills you should resent -- it's the disingenuous attempt to slip 
them past the people without openly acknowledging the clear intent: to silence Alaska's voters.

In the case of HB 348, the designation of Alaska's wildlife as an "asset" is meant to put decisions 
regarding wildlife management solely in the hands of a Legislature that has routinely flouted the 
wishes of its constituents. In a 1996 ballot initiative, 36 of Alaska's 40 districts rejected aerial 
predator control. In 2000, 29 of 40 districts did the same. Yet both times, the Legislature 
overturned that mandate.

In 2000, 63 percent of Alaskans rejected a referendum that would have made unconstitutional all 
wildlife ballot initiatives. Now, 56,000 Alaska voters are once again demanding that their voices be 
heard on the issue of aerial predator control, in a ballot measure that has already been certified.

These were and are Alaskans speaking out, not Outsiders. And contrary to Alaska Outdoor Council 
rhetoric, thousands of rural Alaskans voted against it -- people who truly do depend on 
subsistence. Shishmaref, Klawock, Sleetmute, Kivalina, Pedro Bay, Shageluk, Buckland, Anaktuvuk 
Pass, White Mountain, Koyuk, Chignik Lagoon, New Stuyahok, Kotzebue, and more -- many Native 
Bush communities voted against aerial predator control in 2000. To say that these people don't 
understand the nature of subsistence or wolves is an insult to Native traditions and cultures.

Likewise, thousands of active non-Native hunters, including myself, feel insulted when we're told 
by the Board of Game or the Alaska Outdoor Council that we just don't understand the issue. Many 
of us have far more experience and knowledge regarding wolves than those who claim we know so

In any case, the opposition's rhetoric distorts the issue. Aerial predator control is not a matter of 
science, but of ballot-box policy, directed by political appointees. It is the constitutional right of 
Alaska's people to decide how this management tool will be wielded. The wildlife of Alaska belongs 
to us all, not to just a well-connected few who exert influence behind closed doors, contrary to the 
democratic process.

little.

http://www.adn.ooin/opinion/compass/v-printer/story/354362.html 3/24/2008

http://www.adn.ooin/opinion/compass/v-printer/story/354362.html


The Alaska Outdoor Coundl proudly claims roughly 3,000 paying mam bars. Sinca whan do tha 
dasiras of 3,000 trump those of 56,000-plus?

Tha answer's simple: when a special interest group (which includes Gov. Palin, who requested the 
Introduction of SB 176/HB 256, and is herself an Alaska Outdoor Council member) attempts to 
exert its will, and the majority stand by and allow their rights to be stolen.

You don't have to agree with me on the issue of airborne predator control to agree that we do 
indeed live in a democratic society, where the majority rules. Alaska's citizens have a constitutional 
right to vote on matters of wildlife management p©> y ,  and to raise a ballot initiative when our 
collective will is ignored by those sworn to represe..c us.

The issue of aerial wolf and bear shooting pales in comparison to the real issue at stake: the 
democratic process. We must insist that the Legislature and Gov. Palin protect and nurture that 
process.

Alaskans, raise your voices and call for the striking down of HB 348 and SB 176/HB 256, not 
because of your convictions regarding aerial predator control, but because of your convictions in a 
government of the people, by the people, and for the people.

Nick Jans is with Alaskans for Wildlife and is the author of several books about Alaska. 
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Ruth McHenry 
HC60 Box 306T 

Copper Center, Alaika 99S73 
Phone & Fax 907-822-3644 

cca@coppervalleyak.net

March 21,2008

Senate Judiciary Committee bv fax to 907-465-6S9S
Senator Hollis French, Chair

Re: SB 176

Dear Committee Members:

I am a long-time (62-year) resident of Alaska, and I am writing to ask you to remove from SB 176 language 
relating to airborne shooting or same day airborne shooting of wolverine.

The Alaska Department of Fish and Game has done some research on wolverines in Alaska. I will cite 
some of that work as I make some key points about why airborne taking of wolverine does not belong in 
SB 176:

• Wolverines ere not a threat to big game populations la Alaska. ADFO'a Km Taylor stated, 
"Snowshoe hares and carrion are the principal foods for wolverines.. ..Wolverines are capable of 
bringing down some of Alaska's hoofed mammals," but he concludes, "Wolverine predation on large 
mammals, however, is presently considered to be an uncommon occurence in Alaska."1

• Wolverines do not exist la large numbers <■ Alaska. "They are generally not present at high 
densities anywhere within their range," according to ADFG's Howard Golden.2

• It's difficult to know when we have removed or displaced too many wolverine for the coatfaaed 
survival of a population. Two quotes on this topic:

o The wolverine occupies remote areas, is solitary and secretive, and occurs at relatively low 
densities, which makes field study difficult and expensive.1 

o Wolverines require more attentive management because they occur at naturally low densities, 
have low reproduction rates, are sensitive to human development and harvest, and have been 
eliminated from vast areas of their former range.4

Given that information, I hope you will decide that it is unnecessary to include die wolverine in a predator 
management program.

Sincerely,

Ruth McHenry

1 Taylor, Ken, "Wolverine (Gulo gu'o)", Wildlife Notebook Series, ADPG, 1989.
2 Golden. Howard, Wolverine Sum y Plan for Upper Tumagin Arm and Kenai Mountains, Alaska, Interagency Collaborative 
Project Progress Report, ADFG, May 2004.
' Magoun, Audrey J. (ADFG) and Copeland, Jeffrey P. (Idaho DFG), "Characteristics ofWolverine Reproductive Den Shea", 
Journal of Wildlife Management 62 (4): 1313-1320.
4 Golden, Howard N„ Route, William T., and Becker, Earl F., Wolverine Demography and Ecology in Southcentral Alaska: 
Project Outline and Phase I Project Report, February 1993. ADFG. USFdWS, NPS. USFS.
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Dedrick J. Pouncy March 22* 2008
635W45thAve. #1 
Anchorage, AK 99503

To: Representative Mike Doogan, Senator Hollis French

My name is Dedrick J. Pouncy.
I stayed at the Sale Harbor Inn located at 1905 5  4th Ave. Anchorage, AK 99501. Safe 
Harbor is purchasing the Ramada Inn on Muldoan St Asa former resident I support them 
in this because they supported my family and I in our time of need with shefter, 
transportation, supplies and many other valuable resources. Currently I* am employed 
and they continue to support me on our way to self-sufficiency.



Cindy Smith

From: Peter and Sarah Carter [luckyenterprizes@gmail.com]

Sent: Tuesday, March 18. 2008 4:21 PM

To: Cindy Smith; Sen. Hollis French; Sen. Charlie Huggins; Sen. Lesil McGuire; Sen. Bill Wielechowski;
Sen. Gene Therriault

Subject: Please oppose SB 176 

Dear Senators and those concerned for the welfare of our state's wildlife and natural resources;

I oppose SB 176 on aerial predator control.

SB 176 is attempting to remove all the language requiring the Board of Game to develop aerial predator 
control programs based on science. The bill removes the words "based on science" and replaces science 
with the following language:

N the Board of Game may authorize a predator control program that involves airborne or same day 
airborne shooting of wolves, wolverines, or brown bears if the board ( k t t f l n n  that ftir prwynm  
would be conducive to achieving the objectives established for human harvest"

What does ” conducive to achieving the objectives" mean? Nothing more than the "opinion" of the 
Board of Game. The board will no longer be required to show what factors may be keeping big game 
populations at low numbers. Is it predators or other environmental factors such as lack of food? No 
longer will the board be required to use science to determine which predator may be contributing to low 
big game populations. Is it wolf, brown bear or wolverine? The board can choose which ever predator 
they "think" is responsible. No longer will the board be responsible for showing whether intensive 
predator control programs are even effective!

If SB 176 is adopted the board can simply have an opinion, based on anything they want, that a 
particular predator needs to be included in an aerial predator control program -  including brown bears! 
For the first time the board could simply shrug its shoulders at any concerns about intensive predator 
control programs and state they are mandated to initiate these programs, it is not up to them, the 
legislature has told them to do it! With no other mandates in statute other than the opinion of the Board 
of Game, the citizens would have no recourse in the courts to oppose predator control.

I strongly urge you to listen to the will of your constituents. Please oppose Senate Bill 176.

Sincerely,
Sarah Carter 
Valdez, Alaska 
907.835.4488

3/18/2008
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DEPARTMENT OF FISH AND GAME

OFFICE OF THE COMMISSIONER

P.O. BOX 116696 
JUNEAU, AK 99611-6626 
PHONE: (907) 4664100 
FAX (907) 465-2332

TO:

FROM:

DATE:

SUBJECT:

MEMORANDUM

Senator Hollis French
Chairman, Senate Judiciary Committee

Denby S. Lloyd, Commissioner 
Alaska Department o ffish  and Game

April 6,2008

Hearing Request, House Bill 256

I am writing to request that, at your earliest convenience, you schedule a hearing in the Judiciary 
Committee of House Bill 256, “Active Game Management/Airborne Shooting”. I have earlier 
provided you with the following:

• A copy of the current version of Committee Substitute for House Bill 256(JUD)
• The two previous versions of the bill: CSHB 256(RES) and HB 256
• The Governor’s Transmittal Letter for the bill
• A copy of ADF&G’s zero fiscal note for the bill
• A “Draft Transmittal Letter”, which amounts to a sectional analysis by Senior Assistant 

Attorney General Kevin Saxby
• “Answers to Commonly Asked Questions about HB 256/SB 176” by Mr. Saxby and 

Division of Wildlife Conservation Director Doug Larsen
• “Talking Points on HB 256" prepared by Mr. Saxby and Mr. Larsen
• The current statutes that would be amended by passage of HB 256

When a hearing has been scheduled, we can provide you with a list of witnesses to testify on 
behalf of the legislation.

Please feel free to contact my legislative liaison, Tim Barry, with questions or for more 
information. Thank you for your attention to this matter.

* * *



DEPARTMENT OF FISH AND GAME

BOARD of GAME

P.O. BOX 115520 
JUNEAU. AK 99811-5529 
PHONE: (907) 495-4110 
FAX: (907) 4959094

March 10,2008

Senator Hollis French, Chairman 
Senate Judiciary Committee 
State Capitol, Room 417 
Juneau, AK 99801

Dear Senator French:

The Alaska Board of Game (Board) supports Senate Bill 176 and House Bill 256 (uAn Act 
relating to active game management and to the airborne or same day airborne taking of certain game 
animals...”) and urges your positive action on these measures. These bills will harmonize existing 
law, reduce confusion, and minimize litigation.

State predator control programs have been subjected to continuous and repetitive 
lawsuits, alleging that the Board failed to follow the intensive management law (AS 16.05.255(e)-(j)) 
and the same-day airborne law (AS 16.05.783). No court has yet held that the Board has violated either, 
and plans adopted by the Board as prescribed by 5 AAC 92.125 are based on scientific information 
currently available. We will continue to follow this practice. Critics suggest that predator control 
programs be curtailed until more field data can be gathered. The Board and the Alaska Department of 
Fish and Game (Department) welcome review of these programs and constantly strive to improve their 
efficacy, but suspending them will not help meet the statutory and constitutional requirements we are 
compelled to follow in working to meet the needs of Alaskans.

Opponents argue that the bills abandon science while conversely claiming that the Board ignores 
scientific input it receives from various organizations in adopting predation control plans. The Board 
demands and receives high quality information and applies appropriate wildlife science to its decisions. 
The Department acts as staff and primary science advisor to the Board, and nearly always has the best 
available scientific data. The bills’ deletion of AS 16.05.783’s unnecessary, superfluous requirement 
that predation control programs be “based on information provided by the department” will not change 
the Board’s continued reliance on the Department’s expertise.

The Board always considers information presented by other individuals or groups, even though 
critics sometimes claim otherwise. Department wildlife biologists are members of professional 
societies, regularly attend scientific conferences, publish information in peer-reviewed professional 
journals, and are participating in a Wildlife Society review of North
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American predator control programs. Department participation follows up on criticiam that Alaska has 
not implemented the recommendations put forth in the 1997 National Academy of Science -  National 
Research Council review of Alaska’s predator control programs. These scientific activities are critical 
to our decision-making process, just as legislative fhnding for intensive management studies is 
necessary both to Board deliberations and to continue and expand the solid scientific basis for 
managing complex predator-prey-human-ecological systems.

SB 176/HB 256 will clarify existing laws without changing the Board's longstanding reliance 
on science. We strongly recommend they be enacted.

ClifT Judkins, Chairman 
Alaska Board of Game

Original letters sent to all members of the Alaska State Legislature 
cc: Commissioner Denby Lloyd, Alaska Department of Fish and Game

Mike Nizich, Deputy Chief o f Staff to Governor Palin

Sincerely,



DEPARTMENT OF FISH AND GAME

OFFICE OF THE COMMISSIONER

MEMORANDUM

TO: Senator Hollis French
Chairman, Senate Judiciary Committee

P.O. BOX 118826 
JUNEAU, AK 999114929 
PHONE: (907) 496-4100 
hAX: (907) 496-2332

FROM: Denby S. Lloyd, Commissioner
Alaska Department of Fish and Gune

DATE: March 27,2008

SUBJECT: Hearing Request, House Bill 256

I am writing to request that, at your earliest convenience, you schedule a hearing in the Judiciary 
Committee of House Bill 256, “Active Game Management/Airborne Shooting”. I enclose the 
following:

• A copy of the current version of Committee Substitute for House Bill 256(JUD)
• The two previous versions of the bill: CSHB 256(RES) and HB 256
• The Governor’s Transmittal Letter for the bill
• A copy of ADF&G’s zero fiscal note for the bill
• A “Draft Transmittal Letter”, which amounts to a sectional analysis by Senior Assistant 

Attorney General Kevin Saxby
• “Answers to Commonly Asked Questions about HB 256/SB 176” by Mr. Saxby and 

Division of Wildlife Conservation Director Doug Larsen
• “Talking Points on HB 256" prepared by Mr. Saxby and Mr. Larsen
• The current statutes that would be amended by passage of HB 256

When a hearing has been scheduled, we can provide you with a list of witnesses to testify on 
behalf o f the legislation.

Please feel free to contact my legislative liaison, Tim Barry, with questions or for more 
information. Thank you for your attention to this matter.

•  * *



Answers to Commonly Asked Questions about HB 256/SB 176

Submitted by:
Douglas Larsen, D irector 
Division of Wildlife Conservation 
Alaska D epartm ent of Fish and Gam e 
P.O. Box 115526 
Juneau, AK 99811-5526

Kevin Saxby
Sr. Assistant A ttorney General 
Alaska D epartm ent of Law 
1031 W. 4U Avenue, Suite 200 
Anchorage, AK 99501

1. lsn 7 the bill ju st a response to current litigation challenging A laska’s predator control 
programs?
No, the bill was in draft well before any o f the current lawsuits were filed. It was done in 
response to requests from several legislators to the Murkowski Administration that 
ADF&G and the Dept, o f Law be tasked to suggest improvements to the Intensive 
Management law and the Same-day Airborne law. When the bill was completed, early in 
the Palin Administration, she agreed that it included improvements that she also 
supported, and ordered that it be introduced.

2. Doesn 7 the bill remove all requirements fo r  science-based decision-making on 
predator control decirions?
No, the Department's role as the Board’s science advisor, among other things, is not 
affected in any way by this bill. There is no need to have individual directives to use 
science in specific statutes or for any particular Board decisional process because, under 
its general statutory authorities, the Department always produces all scientific data within 
its control that is relevant to any Board decision. The Department does not envision lb 
role before the Board changing in any w ay as a result of this bill, nor does it envision any 
diminution of the Board’s reliance on science.

3. Doesn 7 the bill remove requirements fo r  a careful planning process before predator 
control is initiated?
This question is frequently asked, but it is deceptive. Much depends on what the 
questioner considers to be an adequate plan. Currently, the Department does prepare for 
the Board a detailed predation control implementation plan before predator control is 
begun, and a great deal o f effort, data and public input goes into the creation o f these 
plans. However, opponents argue that such plans are still not detailed enough, and a 
multi-year, much more expensive planning process involving lengthier public debate 
should be completed before any predator control may begin. The bill preserves what the 
state has always understood to be the legislative intent for predator control by requiring 
timely action to respond to prey population declines, supported by the same excellent 
planning efforts that are currently developed to support the Board’s decisions.
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4. Doesn 7 the bill weaken the Same-day Airborne law?
In several ways, the Same-day Airborne law is strengthened. For example, for the first 
lime brown bears are added to the species protected under ihat law. Also, necessary 
changes are made so that ADF&G personnel will not run afoul of the law if they are 
required to dispatch nuisance or threatening wolves, wolverines or brown bears on the 
same day they have been in an aircraft. The use o f tranquilizer guns and other non-lethal 
forms o f “shooting” is also authorized for the first time. What some see as a weakened 
standard for same-day airborne predator control, the requirement that it be determined to 
be “conducive” to meeting population and harvest objectives, is important because it 
harmonizes the Same-day Airborne law with the Intensive Management law where, 
currently, they are essentially contradictory.

5. D oesn’t the bill make it less likely that intensive (or active) management measures will 
be adopted? That is, doesn 7 it weaken the Intensive Management law?
No, the bill simplifies the Intensive Management law down to its core principles and 
states those principles more clearly and forcefully. The Board will be required to identify 
moose, caribou and deer populations that are important to manage for high levels o f 
human consumptive use and to set population and harvest objectives for those 
population. For such populations, the Board will then have an affirmative duty to 
always manage that population to meet those objectives, including both times o f 
abundance and times o f  depletion. If objectives are not being met, the Board will also 
have the obligation to adopt active management measures, including predator control, 
designed to meet those objectives. Problematic definitions and complicated requirements 
about what steps must be taken when have been eliminated, leaving the simple statutory 
duty to manage these important populations for abundance.

6. How does this bill f i t  with the pending initiative on the Same-day airborne law?
As stated above, the bill was drafted and introduced because ADF&G and the 
Department o f Law, with the governor’s approval, made commitments to various 
legislators to submit language that improves the Intensive Management and Same-Day 
Airborne laws. The bill should stand or fall on that basis. It is a comprehensive effort to 
rewrite these two laws in a way that makes them both workable, while preserving the 
important principles which underlie each one. Legislators and possibly voters, will make 
up their own minds about whether Alaska's predator and prey management is better with 
the bill or without it.

Page 2 o f 2 3/26/2008



r

S en a te  Bill 176/H ouse Bill 256
Active Gar.'.t Management/Airborne Shooting

DRAFT TRANSMITTAL LETTER/SECTIONAL ANALYSIS 
Kevin Saxby, Senior Assistant Attorney General

Under the authority of art. Ill, sec. 18, of the Alaska Constitution, I am 
transmitting a bill relating to active game management and to the airborne or same day 
airborne taking of certain game animals. In general, the bill would simplify and clarify 
the state's current intensive management law for big game and the state's "same day 
airborne hunting" law, harmonize these two currently inconsistent laws with each 
other, and make both laws more workable and consistent with other important game 
management laws, such as the state's subsistence law.

The intensive management law is clarified and simplified as follows. First, the 
Board of Game (board) must identify moose, caribou, and deer populations that are 
important for high levels of harvest by humans. This requirement is similar to the 
existing requirements in the state's intensive m anagement law, at AS 16.05.255(e) - (g), 
but focuses on moose, caribou, and deer -  the primary ungulate species in the state that 
are managed for high levels of harvest by people for food. The language stating this 
requirement, in sec. 3 of the bill, would be clearer and less subject to misinterpretation 
than the language in the existing statute.

Next, under sec. 3 of the bill, the board would be required to set population and 
harvest objectives for the identified populations. This, again, would mirror 
requirements in the current intensive management law in AS 16.05.255(e) - (g). There 
has been a great deal of debate, in and out of court, about the current law's meaning in 
this regard, and whether active, or "intensive," management should be driven by 
population declines, by harvest declines, or by both. The language in sec. 3 of the bill 
would help by clarifying that the board is to r*stablish objectives that are both 
population and harvest-based, so that these important game herds would be managed 
for both abundant numbers and abundant harvest opportunities.

Section 4 of the bill would require the board to then adopt regulations that 
implement its identifications and objectives, such as by adopting seasons, bag limits, 
and other regulations that accommodate and foster high levels of use when population 
sizes allow, and that will increase the population sizes as necessary to approach or meet 
harvest objectives, when doing so would be conducive to achieving the objectives. The 
board would be required to adopt regulations it deems advisable to restore herd 
numbers and harvest levels when a population is depleted or reduced in productivity, 
including taking active management measures. These provisions also track a current 
statutory requirement, but with language that is clearer and would pro ide the 
requisite discretion the board needs to be innovative in tailoring its active management

1
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programs to the specific problems and circumstances in each area. It should assist 
courts and the public in understanding the goals and requirements of active 
management programs in areas where there is current confusion.

Next, the bill would define the key term's "high level of human harvest" and 
"active management." The first is relatively unchanged from the current definition, 
adding only the concept that the term is designed to achieve an ability to allocate a high 
level of harvest in the future, and does not require that the allocation be based on 
currently depleted numbers, as some have argued. The second term is new and is used 
in place of "intensive management." "Active management" is generally viewed as a 
broader term by wildlife managers, and encompasses strategies that may be useful in 
the state's varied terrain and conditions but that do not necessarily rise to the level of 
"intensive" management. Because it is such a broad term, no exhaustive listing of 
techniques is attempted, but predator control is included as one example so that there is 
clear legislative direction that this technique is an appropriate tool in the overall tool kit 
of the state's game managers. The bill also would eliminate several current definitions 
that have proven to be problematic for both the board and the courts, and that vary 
from existing legal authorities and common usages within the wildlife management 
community.

The above changes would tend to make the principles of active management 
more compatible with the state's subsistence law, AS 16.05.258, and give legislative 
direction in accordance with the state's constitutional requirements to manage game 
under the maximum use, maximum benefit, common use, and sustained yield 
principles in art. VIII, secs. 1 - 4, of the Constitution of the State of Alaska. Thus, 
managing for high levels of all hum an consumptive uses would be set out as the overall 
mandate. However, under the proposed changes, the board would be given more 
discretion to respond to declines in herd numbers or productivity while considering 
biological constraints, subsistence needs, and many other factors that it m ust take into 
account in regulating uses of these important game herds. Under current language, the 
board is essentially prohibited from significantly reducing the taking of a herd without 
adopting a predator control program, unless complex and legally vulnerable findings 
can be made or equally vulnerable emergency actions are taken. Thus, the board's 
sustained yield obligations, which m ust always come first, are significantly hampered 
by a complex, difficult to follow and defend decisional process. The changes eliminate 
this unworkable process, allowing reductions to occur while retaining the obligation to 
always manage for abundance.

The bill would clarify and simplify the current "same day airborne hunting" law, 
first enacted by an initiative in 1996, in several ways. First, the bill retains the overall 
prohibition against the airborne or same day airborne shooting of certain large 
predators, in keeping with the public votes in favor of declaring this practice to be 
illegal as an ordinary hunting practice, and it adds brown bears to the list of protected



species. Second, the bill also would retain the idea that, in certain situations, game 
management priorities and biological concerns require that an exception to this general 
prohibition must be allowed so that important game management programs may 
proceed. However, the bill would eliminate the current complex, controversial, and 
problematic decisional process that thel>oard has been required to use to authorize 
game management programs involving airborne or same day airborne shooting and 
substitutes a simpler process. Under the new language, the board would need to find 
that such a program would be conducive to achieving population and harvest objectives 
set under the active management provisions described in this paragraph, or that it 
would be conducive to the health of a predator population. In other words, by passing 
this bill, the Alaska State Legislature will again affirm that predator control is an 
appropriate tool for the state's game managers to use, so the board can authorize 
airborne or same day airborne predator control programs when necessary to fulfill 
active management requirements or to help the predators themselves as, for example, 
may be the case with the lice problem in Kenai Peninsula wolves. In either case, the 
program must be limited to the area necessary for the stated purpose. These changes 
should reduce judicial and public confusion over what standards apply to such 
decisions and, for the first time, mesh this statute with the active management 
principles set out in AS 16.05.255. These changes also would give the board more 
freedom to manage under the state's subsistence law, so that predator control may be 
used to assist with the recovery of herds necessary for subsistence uses in order that the 
reasonable opportunity mandate may be met.

The bill also would change a current exception to the "same day airborne 
hunting" law to clarify that it does not prohibit Department of Fish and Game 
employees from shooting wolves, bears, and other designated animals on the same day 
that the employee has been airborne for public safety, scientific, or other legitimate 
governmental purposes as outlined in AS 16.05.050. The bill additionally would repeal 
two current provisions of the statute that are redundant. AS 16.05.783(d), which 
currently authorizes the board to determine the parameters of any predator 
management or control program, is unnecessary because such powers are fully 
encompassed within other existing board authorities. AS 16.05.783(e), which prohibits 
the use of helicopters and state personnel without the commissioner's approval, is 
unnecessary because the commissioner already makes all fiscal, budgetary, and 
administrative decisions about such programs. AS 16.05.050 and 16.05.241. Finally, the 
bill includes a clarification that the airborne and same day airborne prohibition does not 
apply to the administration of drugs, often done with "dart guns" from aircraft, and 
eliminates a problematic and unnecessary definition of "game m anagement program."

Overall, the bill takes two laws that were written to achieve almost exactly 
opposite purposes and rewrites them so that the state's game managers, the courts, and 
the public would have less trouble understanding how they may work together and 
which legal requirements apply in which situation. The important principles of limiting



use of airborne and same day airborne shooting of large predators is retained, while the 
process for conducting game management programs that are critical to meeting several 
of the state's constitutional mandates relating to game management is made simpler, 
more workable, and more legally defensible. In doing so, this bill addresses the same 
subjects that are currently pending in a ballot measure, designated as 05HUNT, to'be 
placed on the ballot in 2008, in a holistic approach that harmonizes the essential 
underlying concepts of that measure in keeping with other important principles and 
processes required under AS 16 (Fish and Game Code).

I urge your prompt and favorable consideration of the measure.

Sincerely,

Sarah Palin 
Governor



TALKING POINTS ON HB 256
MAn Act relating to active game management and to the airborne or same day 
airborne taking of certain game animals; making conforming amendments; and 
providing for an effective date.”

•  HB 256 is intended to clarify the intent of the Intensive Management law, passed in 1994. 
It is not intended to address people’s values or beliefs about predator management in 
Alaska.

o  HB 256 retains the process for implementing Intensive Management in
circumstances where moose, caribou, and deer populations identified for high 
levels o f human harvest fail to meet established population and harvest 
objectives.

• Because o f confusing language in the existing law, the Departments o f Law and Fish and 
Game have struggled in their efforts to effectively implement the Intensive Management 
law.

• The Department of Fish and Game has developed an administrative process for 
implementing the law.

o While the Department’s process clearly follows the intent of the law, individuals 
and groups repeatedly challenge whether these processes are in keeping with the 
letter o f the law.

• Consequently, the Departments of Law and Fish and Game find themselves repeatedly 
challenged in court on their predator management programs. These challenges require the 
departments to invest substantial staff and financial resources in defending the programs.

• Time and money invested in court actions detracts from time and money that can be spent 
collecting biological data and information about Alaska’s wildlife for use by the Board of 
Game in its deliberations on the many wildlife issues that come before the Board.

• While the Department o f Law has repeatedly done well in court when faced with legal 
challenges, many of the same allegations are brought forward time and time again, 
demonstrating that the existing law is not clear.

o HB 256 is put forward as a way to remove confusion and ambiguity.
• The bill is the first attempt by the people who have to implement the fish and game laws 

to harmonize two very different statutes, the intensive management law and the same-day 
airborne law. If we’re going to keep both on the books, we need them to work together.

•  The bill does not change the way the Board and Department rely on scientific data for 
their game management decisions That process is already well established. The bill 
simply removes unnecessary language that has led to a great deal of public confusion 
about how the Board is supposed to make these types o f decisions.

•  Brown bears are included in the bill not so that aerial control methods may be used, as 
there are no current plans to use aerial methods even though the Board could have 
authorized this, but because they should be treated the same as wolverines-subject to the 
same general prohibition and the same exception from that prohibition.

• The bill authorizes the Board to permit the use o f aircraft for predator control when doing 
so would be conducive to achieving its active management objectives for important deer, 
caribou, and moose populations. “Conducive” means “tending to cause.” Thus, contrary 
to assertions made by opponents, the bill retains a causation element for predator control 
decision making.
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A|i|iliw<i>ilit.V at aubauutiuii (u). — SuliiucLiun (uJ H|)/i)iut U> 
ulliicnliuu or hili imiurca Iwtwauii Lwn cummeicinl fisliuriitt. 
Huniilu iiI '1 M k lj;  Aaa’ii v. KU ilc, 817 J'.Zrt 1)17 (Aluaku 1UI11)

111 m lo p tiiii ' ii rugiiliiU iiu fui l i l t  i i IIik j iI iu ii u f  iin rv u u U ib lt Lru.ity 
M iliiiiin . H it l iu u n l ul K m liu riti. im il (Im cro liu ii In t ru l l  I flu id w l nu ll 
u iiu iiiiim l Hjiui't lutlin ij; iu. u u m j'l t  u iu q iu iv  M id  In in u k t  u bujhiiuic  
i il iu c ii liu ii In Dm- cuiiuuargal Iru lli iq : lia liu rv  . 'tu l lo r  v H U ilt. l id  id 
K iil i tn n n , I )u | i l  o f Fmli £  G iu iit ,  1)113 i ' . id  V  )7 (A luaku JUild)

Jf n c n u jitru liv t I mi wry and an u jh iii ImJiury uau l l i i :  hu iiiu  l y j i t  til 
UUiii in  l i l t  anm t i id w ii i ia lra l iv t  nruu In In k t  l i l t  t i i i n t  l i i ’l i i  '  v 
leanurct, an ullnculian I ruamircei. In l i l t  c u u jiu riiliv c  w uu lil la- 
i iu ia ir iii ia a ild t allocation w il i i in  n a n ifi lt liid in ty  u iid m  a iiba tc ■
(a) id Linn accliuii liriiiHirl v Stull:, 101) I'.’ld . <A (Aina! ■ 2006.

A l i i iu n l i i i i i  c r i ln r in  i id d i uaaud in  o n r l iu i  r i i | in  I. — W i i t i  t  
l l i t  l ln n rd  ol Viuhantn cimaiduriid uucli i i  n t  hiiv iiiln ca liu n  
c r ilu r iu  In i aucknyt anliiio ii w il i i  u ii tn rJu ii 'm i|Muuil und intnr/M i 
raUul i i *  | in iv io u i ib ' lm u lu m a  on D ia l i ir t ia a u il in lu  ii IiiU ii 
/iru|aianl, l i l t  I m uni p iu  'y iiddraaaud l i l t  n il cation 1 ' i la r in  Inr 
aocku.vc aulninn u n d ti a uclinn (o) Htupnvuk Jlm inup n Sol N o l
Aaa'n v S ln lt ,  l iu u n l of F ia lie ria t, BHIi I 'M  (102 (A luaku  11)1)4 J 

H g ru Iu L iu n  ilo la .y inc  l l i t  u u n u n u ru ib . a u li iiu n  f ia J ii i i j ;  aun- 
a im  w u t cu/uualanl w il l und ruuauuulil.v iiu tuaaury fu r |iur|iuasa u f 
co iioorvn lio ii und dovoloiinienl, wan no l a rb itra ry  und w u i au|i 
jH irlad lay rtuuuuab lc oLyeclivta 8 lu |m vak S liu iii i ig in  S a l N a l. as'n 
v. S u i t ,  B oard of Ftshanao, (tflli I'M 032 (A laaku 1004).

Ilopulalion uplield. — In iiruiiiulgalinc.ii regulation governing 
commercial herring lulling in Nurlan Sound, lilt bunrd .|iuriuad a 
permitalble objective (allocation of a fialiery resource batwaen 
reaidenl and non real deni haliinneu) and employed maana wiliiin 
ila powart, and tlie regulation ilaelf wae reasonable and 
nonarldtrarv. Stale v. Hakerl, 743 P.2d 302 (Alaaka Cl. App 1987),
Hir'd, 80S I'.2d 883 lAlaika 1900)

Wlierr n mixed Block regulation wat tiie product of a foui -day 
meeting in wliidi lire kxJunen board look a hard look at the laauat 
and juatifiid its deaiions through writlen findings, and wham the 
regulation was nol to iadefimtt or uncertain that it could be 
overturned as facially vague or devoid of subilance, it was a valid 
exe cist of discretion Native Village of Elini v State, BOO P.2d 1 
(Alt aka 1009).

Itegulation held invalid because inounaistent with stat­
utes. — Jtegulatioi! davalopad by the Board ofFiaherias to identify 
customary and traditional uses of Cook Inlet salmon qualifying for 
subsistence priority and codified as G AAC 01.607 was held invalid 
because it was inconsistent with formei subsection (b) and AS 
16.0b.040 and contrary to the legislature's intent in enacting the 
1978 sukeiatence law, ch. 161, SLA 1078 Modiaon v. Alaska Dept of 
Fish t  Game, 698 P.2d 168 (Alaska 1986)

Applied in Meisr v. Stale, Bd. ofFiaherias, 730 P.2d 172 (Alaska 
Ct. App. 1087), Tongoss Sport Fiahing Ass'n v. State, 866 P.2d 1314 
(Alaaka 1904).

Quoted in interior Stale Airboal Ass'n v State, 16 P.3d 686 
(AlaskB 2001).

Cited in Jtpynolds v. State, 6G6 P2d 1313 (Alaska Cl. App. 1982); 
Longeaater v. Slate, 666 I’.2d 13S9 (Alaska Ct. App. 1083), Stale v.
Eluaku, 0D8 P.2d 174 (Alaaka CL App 1086).

Sue. 1G.0C.25S. O pera tion  o f s ta t io n a ry  f ish ­
ing  gear, (a) The Board of Fisheries may require a 
person who holds a limited entry perm it or an 
inlerim-UBe perm it under AS 16.4S to bo physically 
present at a beach or riparinn fishing site during the 
operation of nol gear or other stationary fishing gear 
at the Bite, except when the perm it holcLr is  a t or 
traveling to or from the location of 

iT) a Bale of fisl) caught in the gear; or 
12) other stationary gear of the perm it holder.
(bj In this Boction, 'fishing s i te 1' m eans fishing 

site as defined by the Board of Fisheries and in ­
cludes any structure used for providing shelter in 
supjKirt of the operation of tlie net gear or other 
stationary fishing gear. (f 1 cl) 5W SLA 1982; am § 1 
ch 19 SLA 19881

Sue. 1(1.(15.255. R e g u la tio n s  of th e  H o a rd  of 
Game; niuiiugeiiiu.nl I'u tju iruniuntu . (u) Tin; 
Bourd ul Gumt may adopt regulations it  considers 
udvisuble in accordunce with AS 44.62 (A dm inistra­
tive Procedure Act; for

(1) setting iipurl. guine resaw n areas, refuges, und 
sunctuiiries in the w ater or on tlie laud of tlie stuLe 
over which it hus jurisdiction, subject to tlie  ap ­
proval of the legislature;

(2) establishing open and closed seasons and a r 
eas for Lhc taking of game;

(81 establishing the m eans and m ethods em ­
ployed in the pursuit, capture, taking, and trunsporl 
ol guinc, including regulations, consistent with re­
source conservation und development goals, estab ­
lishing means and m ethods th a t may be employed 
b.v persons with physical disabilities;

(4.) sotting quolus, bag limits, hurvesl levels, and 
- x, age, and size lim itations on tlie taking of game;

(51 classifying game as game birds, song birdE, big 
game animals, fur hearing aninialB, p redato rs, or 
other categories;

(6) methods, means, and harvest levels necessary 
to control predation and competition among gam e in 
tlie state;

(7; watershed and h ab ita t improvem ent, and 
management, conservation, protection, use, dis­
posal, propagation, and stocking of game;

(8) prohibiting tlie live capture, possession, tra n s ­
p o rt, or release of native or exotic game or th e ir  eggs;

(9) establishing tlie t in e s  and dates during which 
the issuance of game licenses, perm its, and reg is tra ­
tions and the transfer of perm its and reg istra tions 
between registration areas and gam e m anagem ent 
units or 6ubunits is allowed;

(10) regulating sport hunting and subsistence 
hunting as needed for th e  conservation, develop­
ment, and utilization of game;

(11) taking game to ensure  public safety;
(12) regulating the activities of persons licensed 

to control nuisance wild birdB and nuisance wild 
small mammals;

(13) promoting hun ting  and trapping an d  p re ­
serving tlie heritage of hun ting  and trapp ing  in the  
Blate.

(b) /Rapeuled, § 12 ch 52 SLA 1986.J
(c) If  the Board of Game denies a petition or 

proposal to amend, adopt, or repeal a regulation, the  
board, upon receiving a w ritten request from tlie 
sponsor of the petition or proposal, shall in addition 
to the requirements of AS 44.62.230 provide a w rit­
ten explanation for the denial to the  sponsor not 
la te r than 30 days after the  boait1 has officially m et 
and denied tlie BponBor’s petition or proposal, or 30 
days after receiving tlie request for an explanation, 
whichever is later.

(d) Regulations adopted under (a) of th is  section 
m ust provide that, consistent with the previsions of 
AS 16.0fi.2fi8, the taking of moose, deer, elk, and 
caribou by residents for personul or family consump­
tion lias preference over taking by nonresidents.
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(a) 'IV  Board of Game shall.udopf. regulations to 
provide for in tensive managoinent programs Ui re- 
atarr Dm abundance or productivity of identified big 
game pniy populations as necessary Lo achieve hu­
man :•oiiHiiinpf.ive use goals of the board in an urea 
where Die hoard Jiaa determined that 

( IJ conmmiptivc uae of Die big game prey popula­
tion w  a preferred uae;

(21 depletion of the big gome prey population or 
reduction of the productivity of the big game prey 
population lias occurred and muy result in a signif­
icant roductionin the allowable human harvest of 
tnc population; and 

13) enhancement of abundance or productivity of 
Die big gume prey population is feasibly achievable 
utilizing recognized and prudent active m anage­
m ent techniques.

(f) The Board of Game may not significantly re­
duce the talcing of an identified big game prey 
population by adopting regulations relating to re­
strictions on harvest or access to the population, or 
to m anagem ent of the population by customary 
adjustm ents in seasons, bag limits, open and closed 
areas, meUiod6 and means, or by other customary 
means authorized under (a) of this section, unless 
Die board has adopted regulations, or has scheduled 
for adoption a t the next regularly scheduled meeting 
of the board regulations, that provide for intensive 
managem ent to increase the take of Die population 
for hum an harvest consistent with (e) of Uiis section.
This subsection does not apply if Die board 

il) determines Diat intensive management would
be

(A) ineffective, based on scientific information;
(B) inappropriate due to land ownership pat­

terns; or
(C) against the best interest of subsistence uses;

or
(2) declares that a biological emergency exists 

and takas immediate action to protect or m aintain 
the big gume prey population in conjunction wiDi the 
scheduling for adoption of those regulations th a t are 
neenssary to implement (e) of this section.

(g; The Board of Game shall establish population 
and harvest goals and seasons for intensive m anage­
ment of identified big game prey populations to 
achieve a high level of human harvest.

(lil [Iieomled, 2000 Ballot Measure No. 6.J 
(j) Pen me purpose of encouraging adults to take 

children hunting, the bourd shall establish annual 
hunting seasons in appropriate areas of the sta te  for 
big gume, oLhcr Uian bison and musk ox, that are 
open before schools s ta rt in Die full and before 
regular hunting seusons begin. Only a residont child 
accompanied by a resident adult or a child accompa­
nied by Die child's resident parent, residont steppar­
ent, or resident legal guardian may lake big game in 
an area where a season established under this 
subsection is in effect. The adult, parent, steppaiunt, 
or legal guardian who accompanies Die child muy 
only assist the child in taking big game. A big game

animal taken under this subsection m ust lie counted 
ugainst the  bug limits of imtii the child and the 
adult, parent, steppurenL, or Jegul guard ian  who 
accoinpunius the child In this suhaection,

(1) “adult"m eans un individual who is 2,1 years of 
age or older;

12) “child" means an individual who is not more 
than 17 yours of age and not younger- tliun eight 
years o f age.

(j) In this section,
(1) “hurvestuble surplus" means the num ber of 

animuls tliut is estimated to equal the  num ber of 
offspring born in a game population during  a year 
less the num ber of animals required for recru itm ent 
for population maintenance and enhancem ent, 
when necessary, and the number o f  an im als in the 
population Diat die from all causes, o ther than  
predation or hum an harvest, during Diat year;

(2) "high level of human harvest" m eans the allo­
cation of a sufficient portion of th e  harvestab le  
surplus of a game population to achieve a high 
probability of success for human ha rv es t o f the  gam e 
population based on biological capabilities of the 
population and considering hunter dem and;

(3) "identified big game prey population” m eans a 
population of ungulates Diat is identified by the 
Board o f Game and that is im portant for providing 
high levels of harvest for human consum ptive use;

(4) "intensive management" m eans m anagem ent 
of an identified big game prey population consistent 
with sustained yield through active m anagem ent 
m easures to enhance, extend, and develop the  pop­
ulation to m aintain high levels or provide for higher 
levels of hum an harvest, including control of  p red a ­
tion and prescribed or planned use o f  fire and other 
habitat improvement techniques.

(5) “sustained yield" means the achievem ent and 
m aintenance in perpetuity of the ability to supporL a 
high level o f  human harvest of gam e, subject to 
preferences among beneficial uses, on an annual or 
periodic basis. (§ 3 ch 206 SLA 1975; am 5 5 ch 151 
SLA 1978; am §§ 10, 11 ch 132 SLA 1984; am §§ 4,
5 ,12  ch 52 SLA 1986, am y 1 ch 6 SLA 1989; am 5 2 
ch 13 SLA 1994; am § 2 ch 54 SLA 1996; am  4 —
6 ch 76 SLA 1998; am § 1 ch 20 SLA 2000; urn $ 1 
2000 Ballot M easure No. 6; am § J ch 68 SLA 2001; 
am { 1 ch 132 SLA 2003; am § 4 ch 87 SLA 2005)

Jtnv iM ir'fi iiiiIcm. —  Suincclio ii (/;) w iu unitcUKl us fli) m id 
IftinigrapJiK (jX l), (21, untl (G) wan- unuclad as (cXSMC), najKic- 
tivnl.y. Ku ln llanx l i ll 1(100, a l which (inn: Innim r ( f lX l)  m ill (21 m ire 
n iiiiin ilx in id  as (liX3) mid (41, mid ndaUarnd as ( i)  in 2000 m ill us (j) 
in 2001.

Fiirinnr aiilamctiuii ( ill was uundud as (i), raioUored i l l  2000.
Siitomciioii ( il was Biiucled a*(ji; ralaUarad in 2001, til which Lime 

fnrinor auhaucbon (i) was rulaUumtl us (j)
C ro ss rahii-Tuicas. —  For rmtnebou m i  maxim um una i nr iiind 

Uu il may be closed In multiple iisat witlwu. an ud o f 11k - s ln ie  
iapialnhiiT, a n  A S  .'10.06.,100(a).

Far lagiaJulive findings in etainaeliiNi w ilii U ie enucbnaiif a d a  1,
(0. and (jXS)and M l llbrmnrly I n H g llo fU i is « t i im , aae I 1, d i 18,
SLA  10M  in t i ir  Ifemjxnsry und Spaaui Acta. For fapiaiu livc 
findings relating La Uni 1B0S amandmant In paragraph HXH) {fur 
marly IhX D l and Uiv annetmanl o f paragraphs (IX1J, (iXSl, and

llui 
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(c) It ia an affirniati e defense to a prosecution 
under (a) of th is section th a t the person tool; the 
bear in defense of life or property if the person who 
look the hear shows by a preponderance of the 
evidence that

(1) the necessity for the taking was not brought 
about by harassm ent or provocation of the hour by 
the person who took the bear;

(2) the necessity for the  taking was not brought 
about by the negligent disposal of garbage or the 
creution of a sim ilar a ttractive nuisance by the 
person who took the bear; and

(3) the person exhausted al) other practicable 
means to protect life and property before the bear 
was taken.

(d) Notwithstanding (a) — (c) of this section, the 
departm ent may authorize the taking of a problem 
brown or grizzly bear within one-half mile of a solid 
waste disposal facility a t any time, if the taking of 
the bear is necessary to protect the public and is 
consistent with sound game management principles.

(e) In this section
(1) "criminal negligence" has the meaning given 

in AS 11.81.900(a);
(2) "property" means
(A) a dwelling, perm anent or temporary;
(B) an aircraft, boat, automobile, or other convey­

ance;
(C) a domestic animal;
(D) other property of substantial value necessary 

for the livelihood or survival of the owner;
(3) "solid waste disposal facility" means a facility 

for the disposal of solid waste, other than sewage, for 
which a prior authorization has been issued under 
AS 46.03.100. (§ 1 ch 64 SLA 1989; am § 1 ch 136 
SLA 2004)

C ro n  reference*. — For penalties for e lu s  A misdemeanors, 
n e  AS 12.6&.03&(bX6J, 12.6D.03G, and 12.66.136(a).

Bffeol of am endm ent! — The 2004 amendment, effective July 
1,2004, substituted ‘prior authorization’ for ‘permit’ in paragraph 
(•X3).

Sec. 16.06.783. Same day airborne hunting.
(a) A person may not shoot or assist in Bhooting a 
free-ranging wolf or wolverine the Bame day that a 
person has been airborne. However, the Board of 
Game may authorize a predator control program bb 
part of b game m anagem ent plan that involves 
airborne or Bame day airborne shooting if the board 
haB determined based on information provided by 
the department 

(1) in regard to an identified _bjg_game prey pop­
ulation under AS 16.05.255(g) .tha t objecBvesjet by 
the board for the population haveTnrtrbeaTachieved 
and that predation is an im portant cause for the 
failure to achieve the objectives Bet by the board, and 
that a reduction of predation can reasonably be 
expected to aid in the achievem ent of the objectives; 
or

(2) th a t a disease or parasite  of a predator popu­
lation

(A) is threatening th e  normal biological condition 
of the predator population; or

(B) if left untreated, would spread to other pnpii 
lotions.

(b) This section does not apply to 
(!) a person who was airborne the sam e day 11 

tha t person was airborne only on a regularly  scliucl 
uled commercial flight; or

(2) an employee of the  departm ent wiio, us pari of 
a game management program, iB authorized IobIiooI 
or to assisL in shooting wolf, wolverine, fox, or lynx 
on the same day th a t the employee h as  been ail 
borne.

(c) A person who violates this section is guilty of a 
misdemeanor, and upon conviction is punishable by 
a fine of not more th an  $5,000, or hy imprisonment 
for not more than one year, or by both. In addition, 
the court may order th e  aircraft and equipm ent used 
in or in aid ofu violation of this section to be forfeited 
to the state.

(d) When the Board of Game authorizes a preda­
tor control program th a t  includes airborne or same 
day airborne shooting, the boaitl shall liBve the 
prerogative to establish  predator reduction objec­
tives and limits, m ethods and m eans to be employed, 
who is authorized to  partic ipa te  in th e  program , and 
the conditions for participation of individuals in the 
program.

(e) The use of Btate employees or Btate owned or 
chartered equipment, including helicopters, in a 
predator control program  is prohibited w ithout the 
approval of the commissioner.

(f) In this section,
(1) "free-ranging" m eans that the  anim al is wild 

and not caught in a tra p  or snare; and
(2) "game m anagem ent program " m eans a pro­

gram authorized by th e  Board of Game or the 
commissioner to achieve identified gam e manage­
m ent objectives in a designated geographic area.
(§ 1 1996 Ballot M easure No. 3; am §§ 1 — 4 ch 2 
SSSLA 1999; am § 2 ch 20 SLA 2000; am (  2 2000 
Ballot Measure No. 6; am  §§ 1, 2 ch 124 SLA 2003)

Iteviaor’a no lei. — Paragraph (f)(2) w u  enacted a i  (dXSl and 
reletlerod u  (dX2) in 1999. Subeectioni Id) and fe) were enecltd as 
(e) end (f) and relelUred in 2003, al which time eubeection (d) was 
relelteretl as ({).

Bflect of am endm ents. — The first 2000 amendment, effective 
July 20, 2000, inserted ‘o r agent" in two places in |uragrapli (bX2j.

TTie second 2000 amendment, effective January 4, 2001, by 
referendum deleted * o j ugenl’ following ‘employee’ in two places in 
paragraph (bX2J.

The 2003 nmendmonl, effective June 10, 2008, rewrote aubaec 
lion (n) and added aubaoctions (d) and (e).

Sec. 16.05.785. E ffe c t o f  f a i lu r e  to  rem o ve  
old m a rk e rs . If  the  Board of F isheries by regula­
tion uses departm ent m arkers to establish waters 
closed to commercial fishing and the  s ta te  fails In 
remove the old markerB when new m arkers are 
posted to establish w aters closed to commercial 
fishing, commercial fishing is expressly perm itted in 
the waters between the h b w  m arkers and the old
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