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S e n a t e  J u d i c i a r y  C o m m i t t e e

A pril 7, 2008 

IiCtlcr of Intent

It is the intent of the legislature tliat the public be provided with this sample language for drafting 
an easement to the public.

A public  rec rea tio n a l ea sem en t u n d e r  A S 3 1 .1 7 .1 0 0  m ay be in a fo rm  substantially  sim ilar to  die 
following:

T h e  g ran to r, (here  insert th e  n am e  o r  n am es an d  p lace o f  re s id en ce), grants a public  recreational 
use ea sem en t to  the pub lic  u n d e r  A S .37.1 1.100 in the follow ing d esc rib ed  real estate (here insert 
desc rip tion ), located  in th e  S tate o f  A laska, fo r the  p u rp o se  o f  m ak in g  the d esc rib ed  real estate 
available to  the pub lic  fo r rec rea tio n a l use. D a ted  th i s  day  o f  . 20  .

A public  rec rea tio n a l use easem en t u n d e r  AS 3 1.17.100 m ay in c lu d e  o th e r  te rm s re la ting  to  the 
easem en t, includ ing  te rm s o f  restric tion , co n d itio n , reservation , d u ra tio n , o r  te rm in a tio n  o f  die 
easem en t.

A d eed  substantially  in  th e  fo rm  set above, w here o therw ise legally ex ecu ted  and  re co rd e d , is 
co n sid ered  su llic ien t to  c rea te  a public  recrea tio n a l use easem en t to  the public  at 'urge u n d e r  AS
37.1 1.100.

S en a lo - H ollis F ren ch  
C h a ir



State Capitol 
Juneau, Alaska 99801-1182 

Deliveries to: 129 6th St., Rm. 329

April 1,2008

FROM:

Fees for recording recreational use easement; title change for 
amendment in the second house (HB 25,
Work Order No. 25-LS0174\A)

Senator Hollis French 
Attn: Cindy Smith

Dennis C. Bailey 
Legislative Counsel

Enclosed is the amendment prohibiting recording fees for recording recreational use 
easements. The amendment requires a title change. Therefore, a concurrent resolution to 
waive the uniform rules against a title change in the second house will be required if the 
amendment is adopted. Please let me know if you would like me to draft a resolution.

If I may be o f further assistance, please advise.

DCB:ljw
08-193.1jw

Enclosure



Cindy Smith

From: Backus, Vicky A (DNR) [vicky.backus@alaska.gov]
Sant: Tuesday, April 01, 2008 7:06 AM
To: Lesh, Melanie G (DNR); Cindy Smith
Subject: RE: HB 25 and recording the

Cindy and Melanie,

There are currently only two recording fee exemptions. One is for the recording of military discharge documents 
(form DD-214) which we try to discourage because of the personal information they contain; and the second is for 
the recording of state business documents. If a state agency, in the course of doing business, submits a 
document for recording and it states 'State Business No Charge’ , the document will be recorded with no fee 
being charged.

Please let me know if you require any additional information on this.

S t a t e  R e c o r d e r  

S t a t e  o f  A l a s k a

D e p a r t m e n t  o f  N a t u r a l  R e s o u r c e s  

9 0 7 - 2 6 9 - 8 8 8 2  -  p h o n e  

9 0 7 - 2 6 9 - 8 9 1 2  -  f a x  

v i c k y . b a c k u s @ a l a s k a . g o v

From: Lesh, Melanie G (DNR)Sent: Monday, March 31, 2008 11:17 AM To: Smith, Cindy (LAA)
Cc: Backus, Vicky A (DNR); Lesh, Melanie G (DNR)Subject: HB 25 and recording the

Hi Cindy,

The Recorder's office fees are set by Regulation, under AS 40.17 statutory authority, 
http ://www/ssd/recoff/fees ,qfm 
There's a RSS account for fees.

It would appear that HB 25 would need to contain an exemption from this fee....for recording the document that 
related to the release of landowner liability and immunity for allowing use of land without charge for a recreational 
activity. My last question would be whether we allow exemptions currently... such as for Veterans... Vicky Backus 
the State Recorder can respond tomorrow about that.

V i c k y  B a c k u s

R E C O R D I N G  F E E S  a .s . 40.17 .030(a ) ; 1 1  aac 05.010  ( a ) ( i 4 )

New Fee Schedule: Effective January 14, 2004 M ake checks payable to: Department of 
Natural Resources
A. For recording all documents: first page* or fraction thereof
B. Each additional page or fraction thereof (same instrument)
C. For indexing each name or claim name over six
D. For recording Plats or Surveys

• First sheet

$ 20.00
5.00
2.00

20.00

4/1/2008

mailto:vicky.backus@alaska.gov
mailto:vicky.backus@alaska.gov


ii. Each additional sheet same plat (Affidavits, tax status, etc. submitted 
with initial filing of Plat = No Charge)

E. Certification fee, per document 5.00
F. For conforming a copy of any recorded instrument at time of recording** 2.00
G. For copying any document by photocopy process
• First page or fraction th ;reof 1 -25

0.25
ii. Each additional page or fraction thereof (same instrument)

H. Copy of plats from microfiche, each sheet 3.00
I. Copy of plats, full scale on paper, each sheet 3.00
J. Copy of plats, full scale on mylar, each sheet 6.00

K. Images of documents on CD-ROM. Contact us for availability and current fees.
* Reference to "page" means one side of sheet; double sided sheets are two pages. ** At 
the time of recording, a conformed
copy is $2.00 -  Any copy made after that time will be charged $1.25 for the first page and 
$0.25 for each additional page of same 
document. Revised 12/2001

January 30, 2008

Melanie G. Lesh
Legislative U aiso n  
D ep t, o f  N atu ral R esources 
400 W . W illoughby 
luneau , Alaska 99801 
907-46S-4730

4/1/2008



*

From: Lesh, Melanie G (DNR) [melanie.lesh@alaska.gov]
Sent: Monday, March 31, 2008 11:17 AM
To: Cindy Smith
Cc: Backus, Vicky A (DNR); Lesh, Melanie G (DNR)
Subject: HB 25 and recording the

Hi Cindy,

The Recorder's office fees are set by Regulation, under AS 40.17 statutory authority, 
http ://www/ssd/recoff/fees. cf m 
There’s a RSS account for fees.

It would appear that HB 25 would need to contain an exemption from this fee....for recording the document that 
related to the release of landowner liability and immunity for allowing use of land without charge for a recreational 
activity. My last question would be whether we allow exemptions currently... such as for Veterans... Vicky Backus 
the State Recorder can respond tomorrow about that.

Cindy Smith

R E C O R D I N G  F E E S  A .S . 4 0 .1 7 .0 3 0 (a ) ;  11  AAC 0 5 .0 1 0  ( a ) ( 1 4 )

New Fee Schedule: Effective January 14, 2004 Make checks payable to: Department of 
Natural Resources
A. For record ing  all d ocum en ts: first page*  or fraction th ereo f $20.00

B. E ach  additional p a g e  or fraction th e reo f (sa m e  instrum ent) 5.00
C. For indexing e a c h  nam e  or claim  n am e  over six 2.00
D. For recording P la ts  or S urveys

• First sh e e t 20.00

5.00

ii. E ach  additional s h e e t s a m e  pla. (Affidavits, tax s ta tu s , e tc . subm itted  
with initial filing of P la t = No C h arg e)

E. Certification fee , p e r docu m en t 5.00

F. For conform ing a  copy  of an y  reco rd ed  instrum ent a t tim e of recording** 2.00
G. For copying an y  do cu m en t by pho tocopy  p ro cess

• First p a g e  o r fraction th ereo f 1 -25
0.25

ii. E ach  additional p a g e  o r fraction th ereo f (sa m e  instrum ent)

H. Copy of plats from microfiche, each sheet 3.00
I. Copy of plats, full scale on paper, each sheet 3.00
J. Copy of plats, full scale on mylar, each sheet 6.00

K. Images of documents on CD-ROM. Contact us for availability and current fees.
* Reference to "page" means one side of sheet; double sided sheets are two pages. ** At 
the time of recording, a conformed
copy is $2.00 -  Any copy made after that time will be charged $1.25 for the first page and 
$0.25 for each additional page of same 
document. Revised 12/2001

3/31/2008

mailto:melanie.lesh@alaska.gov
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January 30,2008

Melanie G. Lesh
leg is la tiv e  L iaison 
D ept, o f  N a tu ra l R esources 
400 W . W illoughby 
ju n eau , A laska 99801 
907-465-4730

3/31/2008



25-LS0174\A.2
Bailey

3/31/08

A M E N D M E N T

OFFERED IN THE SENATE 

TO: HB 25

1 Page 3, line 3:

2 Delete "improved or"

3

4 Page 3, following line 3:

5 Insert new material to read:

6 "(B) improved land, exclusive of buildings, structures,

7 machinery, or equipment on the land;"

8

9 Reletter the following subparagraphs accordingly.

10
11 Page 3, lines 7 - 8 :

12 Delete all material.



A M E N D M E N T

OFFERED IN THE SENATE 

TO: HB 25

Page 2, line 3:

Delete "any"

Insert "an unknown"

D elete", known or unknown, apparent or hidden"



A M E N D M E N T

OFFERED IN THE SENATE 

TO: HB 25

Page 2, line 3:

Delete "any"

Insert "an unknown"

Delete ", known or unknown, apparent or hidden"
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25-LS0174VA.5
Bailey
4/1/08

OFFERED IN THE SENATE 

TO: HB 25

Page 1, line 4, following "claims;":
Insert "prohibiting fees for recording public recreational use easements;"

Page 1, line 9:

Delete "directly or indirectly"

Page 2, following line 9:

Insert a new subsection to read:

"(b) This section applies only if a landowner allows recreational use by 

recording the grant o f a public recreational use easement to the public at large in the 

recorder's office for the recording district where the land affected by the easement is 

located. The grant o f the easement must be in a form suitable to transfer an interest in 

land and in a form meeting the formal requisites for recording in AS 40.17.030. The 

easement must identify the land affected, must set out restrictions, conditions, or 

reservations affecting the easement, including terms addressing duration or 

termination of the easement, if any, and must state that the purpose of the easement is 

to make the land available for public recreational activity. The easement granted under 

this subsection may be a conservation easement under AS 34.17 (Uniform 

Conservation Easement Act)."

Reletter the following subsections accordingly.

Page 3, following line 16:

A M E N D M E N T

L -1-
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1 Insert new bill sections to read:

2 "* Sec. 2. AS 40.17.030(a) is amended to read:

3 (a) Except as provided in (b). (c). and (e) [(b) AND (c)] of this section, to be

4 eligible for recording, a document must

5 (1) contain original signatures;

6 (2) be legible or capable o f being converted into legible form by a

7 machine or device used in the recording office;

8 (3) be capable of being copied hy the method used in the recording

9 office;

10 (4) contain a title reflecting the overall intent o f the document;

11 (5) contain the information needed to index the document under

12 regulations of the department;

13 (6) contain a book and page reference or serial number reference if the

14 document amends, corrects, extends, modifies, assigns, or releases a document

15 previously recorded in this state;

16 (7) contain the name and address o f the person to whom the document

17 is to be returned after recording;

18 (8) if  it is a deed, contain the mailing addresses of all persons named in

19 the document who grant or acquire an interest under the document;

20 (9) be accompanied by or contain the name of the recording district in

21 which it is to be recorded; and

22 ( 10) be accompanied by the applicable recording fee set by regulation;

23 if the document is to be recorded for multiple purposes, it must be accompanied by the

24 applicable fee for each of the multiple purposes.

25 * Sec. 3. AS 40.17.030 is amended by adding a new subsection to read:

26 (e) A recording fee may not be charged to record a public recreational use

27 easement under AS 09.65.202(b), and, notwithstanding (a)( 10) of this section, the

28 easement shall be eligible for recording."

29
30 Renumber the following section accordingly.

L -2-
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No. 6345
Supreme Court of Alaska

Henry G. STORKS, Appellant, v. LUTHERAN HOSPITALS AND HOMES SOCI­
ETY  OF AM ERICA, INC., d/b/a Fairbanks Memorial Hospital, Appellee

6 6 1  P . 2 i  6 3 2 ;  1 9 8 3  A l a s .  L E X I S  4 0 5  

April 1,1983
PRIOR HISTORY: [♦♦!]
Appeal from the Superior Court o f  the State o f  Alaska, 

Fourth Judicial District, Fairbanks, Gerald J. Van Hoo- 
missen, Judge.

COUNSEL:
A. Lee Petersen, Anchorage, for Appellant.

Jennings, Strouss & Salmon, Inc., Phoenix, and 
David H. Call, Call, DeWitt, Barrett & Burbank, Fair­
banks, for Appellee.

JUDGES:
Burke, C hief Justice, Rabinowitz, Matthews and 

Compton, Justices. Connor, Justice, not participating.

OPINION BY:
MATTHEWS

OPINION:
[♦633] In our prior decision in this matter, Storrs v. 

Lutheran Hospitals and Homes Society o f America, Inc., 
609 P. 2d 24 (Alaska 1980), we held that the appellee had 
not applied the by-law standard o f  "proven gross negli­
gence" [♦634] in suspending appellant's hospital privi­
leges. We remanded for application o f this tandard. 
The Judicial Review Committee (JRC) o f  the appellee 
decided that the suspension o f  Dr. Storrs was justified, 
based on his handling o f  a liver biopsy. The JRC deter­
mined that Dr. Storrs' handling o f  that procedure consti­
tuted "proven gross negligence." This decision was 
made on the evidence previously submitted. Dr. Storrs 
appealed to the Appellate Review Committee o f  appellee 
and, upon rejection o f  his appeal there, to the [♦♦2] su­
perior court, which affirmed the suspension.

Dr. Storrs' first contention is that the JRC used an 
incorrect definition of gross negligence. The definition
the JRC adopted is as follows:

In performing professional services 
for a patient a physician or surgeon has 
the duty to have that degree o f  learning 
and skill ordinarily possessed by reason­
able physicians and surgeons practicing in 
the same or a similar locality and under 
similar circumstances.

It is his further duty to use the care 
and skill ordinarily exercised in like cases 
by reasonable members o f  his profession 
practicing in the same or a similar locality 
under similar circumstances, and to use 
reasonable diligence and his best judg­
ment in the exercise o f  his skill and the 
application o f his learning, in an effort to 
accomplish the purpose for which he is 
employed.

A failure to perform any such duty is 
negligence. _

Gross negligence requires a choice o f  \  
a course o f action either with knowledge 
o f  serious danger to patients involved in it 
or with knowledge o f facts which would 
disclose this danger to any reasonable 
physician. Gross negligence involves a 
risk substantially greater in amount than 
that which is necessary [ " 3 ]  to make 
conduct negligent.

"Proven gross negligence" is gross 
negligence proven by a preponderance o f 
the evidence. By a preponderance o f  the 
evidence is meant such evidence as when 
weighed by that opposed to it has more



~wr~&mifviprr,- ■ ■wTwr.^ - T - " ^  ,-j.j
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661 P.2d 632, •; 1983 Alas. LEXIS 405, *•
Page 2

convincing force and the greater probabil- I 
ity o f  truth _ J

In our view this deflnition was satisfactory. It 
clearly conveyed the idea that a major departure from the 
standard o f care was required. See W. Prosser, Torts 
182-84 (4th ed. 1971). In fact, since the definition re­
quires a choice o f  a course o f action either with knowl­
edge o f serious danger or with knowledge o f  facts which 
would disclose this danger the definition meets the 
stricter standard o f  recklessness. See Restatement (Sec­
ond) o f Torts § 500 (1966), especially comment g. nl

nl The reason for this may be that in Leavitt 
v. Gillaspie, 443 P.2d 61 (Alaska 1968). we 
equated, without discussion, gross negligence 
with "willful, wanton or reckless misconduct." 
This is not standard usage. "Most courts consider 
that 'gross negligence' falls short o f  a reckless dis­
regard o f consequences, and differs from ordinary 
negligence only in degree, and not in kind. There 
is, in short, no generally accepted meaning; but 
the probability is, when the phrase is used, that it 
signifies more than ordinary inadvertence or inat­
tention, but less than conscious indifference to 
consequences; and that it is, in other words, 
merely an extreme departure from the ordinary 
standard o f  care." W Prosser, Torts. 183-84 (4th 
ed. 1971). In Leavitt the issue was whether an in­
struction that contributory negligence was not a 
defense to aggravated conduct on the part o f  the 
defendant should have been given. When con­
tributory negligence was the rule, a defendant's 
gross negligence, as that term is commonly un­
derstood, did not negate the defense o f contribu­
tory negligence, while willful, wanton or reckless 
conduct did. Prosser, supra, at 426. Thus, in 
context the court in Leavitt did not err in defining 
gross negligence in recklessness terms. How­
ever, that does not mean that the two concepts 
are identical for, in theory at least, they are not.

[♦*4]

Dr. Storrs' second point is that the record does not 
contain substantial evidence o f  gross negligence. The 
Judicial Review Committee found that gross negligence 
existed with respect to the liver biopsy "as manifested by

failure to recognize promptly a life threatening con lition 
(hemorrhagic shock), failure to institute basic, appropri­
ate, and timely treatment and failure to assume responsi­
bility to expedite treatment o f shock." These conclusions 
were amply and explicitly supported by testimony.

[*635] Dr. Storrs next argues that it is unreason­
able, arbitrary and capricious to revoke hospital privi­
leges on the basis o f merely one case. We disagree. A 
hospital's duty to the public it serves may well justify it 
in terminating the privileges o f a physician who has been 
grossly negligent on one occasion. This may be espe­
cially appropriate where, as here, the physician's gross 
negligence was commuit. J  in connection with the treat­
ment o f  a common condition. In Suckle v. Madison 
General Hospital. 362 F Supp. 1196. 1214 (W.D. Wis. 
1973). affd, 499 F.2d 1364 (7th Cir 1974), the court 
noted that a "single case in which a physician performs 
badly may be a constitutionally [**5] adequate basis for 
non-renewal o f  staff membership." I f  a hospital does not 
revoke staff privileges, or take some similar action, after 
a case o f  proven gross negligence it risks exposing itself 
to liability for similar future episodes. Purcell v. Zim- 
belman, 18 Ariz. App. 75. 500 P.2d 335 (Ariz. App.
1972); Ferguson v. Gonyaw. 64 Mich. App. 685. 236 
N.\V.2d 543, 550 (Mich. App. 1975); Bost v. Riley, 44 
N.C. App. 638. 262 S.E.2d 391 (N.C. App. 1980), petition 
denied. 300 N.C. 194. 269 S.E.2d 621 (N.C. 1980); John­
son v. Misericordia Community Hospital, 99 Wis. 2d 
708. 301 N. W 2d 156 (JVis. 1981).

Dr. Storrs' last contention is that the refusal o f the 
JRC to reopen the record for new evidence violated his 
right to procedural due process. In our prior order o f 
remand we held that the JRC "may base its decision on 
the evidence previously submitted or, in its discretion 
may reopen the proceedings for new evidence." The JRC 
did not abuse its discretion in refusing to reopen the pro­
ceedings. Dr. Storrs himself requested that the eviden­
tiary hearing be held on a expedited basis. There is no 
suggestion in the record that Dr. Storrs believed that the 
evidentiary hearing would [**6] be a preliminary one 
and that additional evidence could be presented later. 
Further, Dr. Storrs was not precluded from presenting 
evidence favorable to his case at that hearing.

AFFIRMED.

Connor, Justice, not participating.
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Henry G. STORRS, Appellant, v. LUTHERAN HOSPITALS AND HOMES SOCI­
ETY OF AMERICA, INC., d/b/a Fairbanks Memorial Hospital, Appellee

No. 6345
Supreme Court of Alaska

6 6 1  P . 2 d  6 3 2 ;  1 9 8 3  A l a s .  L E X I S  4 0 5

April 1, 1983
PRIOR HISTORY: [**1]
Appeal from the Superior Court o f  the State o f  Alaska, 

Fourth Judicial District, Fairbanks, Gerald J. Van Hoo- 
missen, Judge.

COUNSEL:
A. Lee Petersen ,. mchorage, for Appellant.

Jennings, Strouss & Salmon, Inc., Phoenix, and 
David H. Call, Call, DeWitt, Barrett & Burbank, Fair­
banks, for Appellee.

JUDGES:
Burke, C hief Justice, Rabinowitz, Matthews and 

Compton, Justices. Connor, Justice, not participating.

OPINION BY:
MATTHEWS

OPINION:
[*633] In our prior decision in this matter, Storrs v. 

Lutheran Hospitals and Homes Society o f America, Inc., 
609 P.2d 24 (Alaska 1980), we held that the appellee had 
not applied the by-law standard o f  "proven gross negli­
gence" [*634] in suspending appellant's hospital privi­
leges. We remanded for application o f  this standard. 
The Judicial Review Committee (JRC) o f the appellee 
decided that the suspension o f  Dr. Storrs was justified, 
based on his handling o f  a liver biopsy. The JRC deter­
mined that Dr. Storrs' handling o f that procedure consti­
tuted "proven gross negligence." This decision was 
made on the evidence previously submitted. Dr. Storrs 
appealed to the Appellate Review Committee o f  appellee 
and. upon rejection o f  his appeal there, to the [**2] su­
perior court, which affirmed the suspension.

Dr. Storrs' first contention is that the JRC used an 
incorrect definition of gross negligence. The definition
the JRC adopted is as follows:

In performing professional services 
for a patient a physician or surgeon has 
the duty to have that degree o f  learning 
and skill ordinarily possessed by reason­
able physicians and surgeons practicing in 
the same or a similar locality and under 
similar circumstances.

It is his further duty to use the care 
and skill ordinarily exercised in like cases 
by reasonable members o f  his profession 
practicing in the same or a similar locality 
under similar circumstances, and to use 
reasonable diligence and his best judg­
ment in the exercise o f  his skill and the 
application o f  his learning, in an effort to 
accomplish the purpose for which he is 
employed.

A failure to perform any such duty is 
negligence. _

r  Cross negligence requires a choice o f  \  
a course o f action either with knowledge 
o f serious danger to patients involved m it 
or with knowledge o f  facts which would 
disclose this danger to any reasonable 
physician. Gross negligence involves a 
risk substantially greater in amount than 
that which is necessary [**3] to make 
conduct negligent.

"Proven gross negligence" is gross 
negligence proven by a preponderance o f 
the evidence. By a preponderance o f the 
evidence is meant such evidence as when 
weighed by that opposed to it has more /
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L
convincing force and the greater probabil- I 
ity o f  truth.

In our view this definition was satisfactory. It 
clearly conveyed the idea that a major departure from the 
standard o f care was required. See W. Prosser, Torts 
182-84 (4th ed. 1971). In fact, since the definition re­
quires a choice o f a course o f  action either with knowl­
edge o f  serious danger or with knowledge o f  facts which 
would disclose this danger the definition meets the 
stricter standard o f recklessness. See Restatement (Sec­
ond) o f Torts § 500 (1966), especially comment g. nl

n 1 The reason for this may be that in Leavitt 
v. Gillaspie, 445 P 2d 61 (Alaska 1968), we 
equated, without discussion, gross negligence 
with "willful, wanton or reckless misconduct." 
This is not standard usage. "Most courts consider 
that 'gross negligence' falls short o f  a reckless dis­
regard o f  consequences, and differs from ordinary 
negligence only in degree, and not in kind. There 
is. in short, no generally accepted meaning; but 
the probability is, when the phrase is used, that it 
signifies more than ordinary inadvertence or inat­
tention, but less than conscious indifference to 
consequences; and that it is, in other words, 
merely an extreme departure from the ordinary 
standard o f  care." W. Prosser, Torts, 183-84 (4th 
ed. 1971). In Leavitt the issue was whether an in­
struction that contributory negligence was not a 
defense to aggravated conduct on the part o f  the 
defendant should have been given. When con­
tributory negligence was the rule, a defendant's 
gross negligence, as that term is commonly un­
derstood, did not negate the defense of contribu­
tory negligence, while willful, wanton or reckless 
conduct did. Prosser, supra, at 426. Thus, in 
context the court in Leavitt did not err in defining 
gross negligence in recklessness terms. How­
ever, that does not mean that the two concepts 
are identical for, in theory at least, they are not.

[*♦4]

Dr. Storrs' second point is that the record does not 
contain substantial evidence o f  gross negligence. The 
Judicial Review Committee found that gross negligence 
existed with respect to the liver biopsy "as manifested by

failure to recognize promptly a life threatening condition 
(hem, Thagic shock), failure to institute basic, appropri­
ate, and timely treatment and failure to assume responsi­
bility to expedite treatment o f  shock." These conclusions 
were amply and explicitly supported by testimony.

[*635] Dr. Stoms next argues that it is unreason­
able, arbitrary and capricious to revoke hospital privi­
leges on the basis o f  merely one case. We disagree. A 
hospital's duty to the public it serves may well justify it 
in terminating the privileges o f  a physician who has been 
grossly negligent on one occasion. This may be espe­
cially appropriate where, as here, the physician's gross 
negligence was committed in connection with the treat­
ment o f  a common condition. In Suckle v. Madison 
General Hospital, 362 F. Supp. 1196, 1214 (W.D IVis.
1973). affd, 499 F 2d 1364 (7th Cir 1974), the court 
noted that a "single case in which a physician performs 
badly may be a constitutionally [**5] adequate basis for 
non-renewal o f  staff membership." If  a hospital does not 
revoke staff privileges, or take some similar action, afrer 
a case o f  proven gross negligence it risks exposing itself 
to liability for similar future episodes. Purcell v Zim- 
belman, 18 Ariz. App. 75, 500 P. 2d 335 (Ariz. App.
1972); Ferguson v. Gonyaw. 64 Mich. App. 685, 236 
N.\V.2d 543, 550 (Mich. App. 1975); Bost v. Riley, 44 
N.C. App. 638, 262 S.E.2d 391 (N.C. App. 1980), petition 
denied, 300 N.C 194, 269S.E.2d62l (N.C. 1980); John­
son v. Misericordia Community Hospital. 99 Wis. 2d 
708. 301 N. IV.2-' 156 (IVis. 1981)

Dr. Storrs' last contention is that the refusal o f  the 
JRC to reopen the record for new evidence violated his 
right to procedural due process. In our prior order o f  
remand we held that the JRC "may base its decision on 
the evidence previously submitted or, in its discretion 
may reopen the proceedings for new evidence." The JRC 
did not abuse its discretion in refusing to reopen the pro­
ceedings. Dr. Storrs him self requested that the eviden­
tiary hearing be held on a expedited basis. There is no 
suggestion in the record that Dr. Storrs believed that the 
evidentiary hearing would [**6] be a preliminary one 
and that additional evidence could be presented later. 
Further, Dr. Storrs was not precluded from presenting 
evidence favorable to his case at that hearing.

AFFIRMED.

Connor, Justice, not participating.
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OPINION BY:
MATTHEWS

OPINION:
[*633] In our prior decision in this matter, Storrs v. 

Lutheran Hospitals and Homes Society o f America, Inc., 
609 P.2d 24 (Alaska 1980), we held that the appellee had 
not applied the by-law standard o f  "proven gross negli­
gence" [*634] in suspending appellant's hospital privi­
leges. We remanded for application o f  this standard. 
The Judicial Review Committee (JRC) o f  the appellee 
decided that the suspension o f  Dr. S tons was justified, 
based on his handling o f  a liver biopsy. The JRC deter­
mined that Dr. Storrs' handling o f  that procedure consti­
tuted "proven gross negligence." This decision was 
made on the evidence previously submitted. Dr. Storrs 
appealed to the Appellate Review Committee o f appellee 
and, upon rejection o f  his appeal there, to the [**2] su­
perior court, which affirmed the suspension.

Dr. S tons' first contention is that the JRC used an 
incorrect definition of gross negligence. The definition
the JRC adopted is as follows:

In performing professional services 
for a patient a physician or surgeon has 
the duty to have that degree o f  learning 
and skill ordinarily possessed by reason­
able physicians and surgeons practicing in 
the same or a similar locality and under 
similar circumstances.

It is his further duty to use the care 
and skill ordinarily exercised in like cases 
by reasonable members o f his profession 
practicing in the same or a similar locality 
under similar circumstances, and to use 
reasonable dilig.nce and his best judg­
ment in the exercise o f  his skill and the 
application o f his learning, in an effort to 
accomplish the purpose for which he is 
employed.

A failure to perform any such duty is 
negligence. _

Gross negligence requires a choice o f 
a course o f  action either with knowledge 
o f  serious danger to patients involved in it 
or with knowledge o f facts which would 
disclose this danger to any reasonable 
physician. Gross negligence involves a 
risk substantially greater in amount than 
that which is necessary [**3] to make 
conduct negligent.

"Proven gross negligence" is gross 
negligence proven by a preponderance o f 
the evidence. By a preponderance o f the 
evidence is meant such evidence as when 
weighed by that opposed to it has more
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L
convincing force and the greater probabil- j 
ity o f  truth. _J

In our view this definition was satisfactory. It 
clearly conveyed the idea that a major departure from the 
standard o f care was required. See W. Prosser, Torts 
182-84 (4th ed. 1971). In fact, since the definition re­
quires a choice o f  a course o f  action etther with knowl­
edge o f  serious danger or with knowledge o f facts which 
would disclose this danger the definition meets the 
stricter standard o f  recklessness. See Restatement (Sec­
ond) o f Torts § 500 (1966), especially comment g. nl

n 1 The reason for this may be that in Leavitt 
v. Gillaspie, 445 P 2d 61 (Alaska 1968), we 
equated, without discussion, gross negligence 
with "willful, wanton or reckless misconduct." 
This is not standard usage. "Most courts consider 
that 'gross negligence' falls short o f  a reckless dis­
regard o f  consequences, and differs from ordinary 
negligence only in degree, and not in kind. There 
is, in short, no generally accepted meaning; but 
the probability is, when the phrase is used, that it 
signifies more than ordinary inadvertence or inat­
tention, but less than conscious indifference to 
consequences; and that it is, in other words, 
merely an extreme departure from the ordinary 
standard o f  care." W. Prosser, Torts, 183-84 (4th 
ed. 1971). In Leavitt the issue was whether an in­
struction that contributory negligence was not a 
defense to aggravated conduct on the part o f  the 
defendant should have been given. When con­
tributory negligence was the rule, a defendant's 
gross negligence, as that term is commonly un­
derstood, did not negate the defense o f  contribu­
tory negligence, while willful, wanton or reckless 
conduct did. Prosser, supra, at 426. Thus, in 
context the court in Leavitt did not err in defining 
gross negligence in recklessness terms. How­
ever, that does not mean that the two concepts 
are identical for, in theory at least, they are not.

[**4]

Dr. Storrs' second point is that the record does not 
contain substantial evidence o f  gross negligence. The 
Judicial Review Committee found that gross negligence 
existed with respect to the liver bionsy "as manifested by

failure to recognize promptly a life threatening condition 
(hemorrhagic shock), failure to institute basic, appropri­
ate, and timely treatment and failure to assume responsi­
bility to expedite treatment o f  shock." These conclusions 
w'ere amply and eAplicitly supported by testimony.

[*635] Dr. Storrs next argues that it is unreason­
able, arbitrary and capricious to revoke hospital privi­
leges on the basis o f  merely one case. We disagree. A 
hospital's duty to the public it serves may well justify it 
in terminating the privileges o f  a physician who has been 
grossly negligent on one occasion. This may be espe­
cially appropriate where, as here, the physician's gross 
negligence was committed in connection with the treat­
ment o f  a common condition. In Suckle v. Madison 
General Hospital, 362 F. Supp. 1196, 1214 (W.D. Wis.
1973), ajfd, 499 F.2d 1364 (7th Cir. 1974), the court 
noted that a "single case in which a physician performs 
badly may be a constitutionally [**5] adequate basis for 
non-renewal o f  staff membership." If a hospital does not 
revoke staff privileges, or take some similar action, after 
a case o f  proven gross negligence it risks exposing itself 
to liability for similar future episodes. Purcell v. Zim- 
belman, 18 Ariz. App. 75, 500 P. 2d 335 (Ariz. App.
1972); Ferguson v. Gonyaw, 64 Mich. App. 685, 236 
N.W.2d 543, 550 (Mich. App. 1975); Bosl v. Riley, 44 
N.C. App. 638, 262 S.E.2d391 (N.C. App. 1980), petition 
denied, 300 N.C. 194, 269S.E.2d621 (N.C. 1980); John­
son v. Misericordia Community Hospital, 99 Wis 2d 
708, 301 N. W 2d 156 (Wis. 1981).

Dr. Storrs' last contention is that the refusal o f the 
JRC to reopen the record for new evidence violated his 
right to procedural due process. In our prior order o f 
remand we held that the JRC "may base its decision on 
the evidence previously submitted or, in its discretion 
may reopen the proceedings for new evidence." The JRC 
did not abuse its discretion in refusing to reopen the pro­
ceedings. Dr. Storrs him self requested that the eviden­
tiary hearing be held on a expedited basis. There is no 
suggestion in the record that Dr. Storrs believed that the 
evidentiary hearing would [**6] be a preliminary one 
and that additional evidence could be presented later. 
Further, Dr. Storrs was not precluded from presenting 
evidence favorable to his case at that hearing.

AFFIRMED.

Connor, Justice, not participating.
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OPINION:
[*633] In nur prior decision in this matter, Storrs v. 

Lutheran Hospitals and Homes Society o f  America. Inc., 
609 P.2d 24 (Alaska 1980), we held that the appellee had 
not applied the by-law standard o f  "proven gross negli­
gence" [*634] in suspending appellant's hospital privi­
leges. We remanded for application o f  this standard. 
The Judicial Review Committee (JRC) o f  the appellee 
decided that the suspension o f  Dr. Storrs was justified, 
based on his handling o f  a liver biopsy. The JRC deter­
mined that Dr. Storrs' handling o f that procedure consti­
tuted "proven gross negligence." This decision was 
made on the evidence previously submitted. Dr. Storrs 
appealed to the Appellate Review Committee o f  appellee 
and, upon rejection o f  his appeal there, to the [**2] su­
perior court, which affirmed the suspension.

Dr. Storrs' first contention is that the JRC used an 
incorrect definition of grots negligence. The definition
the JRC adopted is as follows:

In performing professional services 
for a patient a physician or surgeon has 
the duty to have that degree o f  learning 
and skill ordinarily possessed by reason­
able physicians and surgeons practicing in 
the same or a similar locality and under 
similar circumstances.

It is his further duty to use the care 
and skill ordinarily exercised in like cases 
by reasonable members o f  his profession 
practicing in the same or a similar locality 
under similar circumstances, and to use 
reasonable diligence and his best judg­
ment in the exercise o f  his skill and the 
application o f  his learning, in an effort to 
accomplish the purpose for which he is 
employed.

A failure to perform any such duty is 
negligence. _

Gross negligence requires a choice o f 
a course o f action cither with knowledge 
o f  serious danger to patients involved in it 
or with knowledge o f  facts which would 
disclose this danger to any reasonable 
physician. Gross negligence involves a 
risk substantially greater in amount than 
that which is necessary [**3] to make 
conduct negligent.

"Proven gross negligence" is gross 
negligence proven by a preponderance o f 
the evidence. By a preponderance o f the 
evidence is meant such evidence as when 
weighed by that opposed to it has more
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convincing force and the greater probabil- I 
tty o f truth. _ ]

In our view this definition was satisfactory. It 
clearly conveyed the idea that a major departure from the 
standard o f care was required. See W. Prosser, Torts 
182-84 (4th ed. 1971). In fact, since the definition re­
quires a choice o f  a course o f action either with knowl­
edge o f serious danger or with knowledge o f  facts which 
would disclose this danger the definition meets the 
stricter standard o f  recklessness. See Restatement (Sec­
ond) o f Torts § 500 (1966), especially comment g. nl

nl The reason for this may be that in Leavitt 
v. Gillaspie, 443 P 2d 61 (Alaska 1968). we 
equated, without discussion, gross negligence 
with "willful, wanton or reckless misconduct." 
This is not standard usage. "Most courts consider 
that 'gross negligence' falls short o f  a reckless dis­
regard o f  consequences, and differs from ordinary 
negligence only in degree, and not in kind. There 
is, in short, no generally accepted meaning; but 
the probability is, when the phrase is used, that it 
signifies more than ordinary inadvertence or inat­
tention, but less than conscious indifference to 
consequences; and that it is, in other words, 
merely an extreme departure from the ordinary 
standard o f  care." W. Prosser, Torts. 183-84 (4th 
cd. 1971). In Leavitt the issue was whether an in­
struction that contributory negligence was not a 
defense to aggravated conduct on the part o f the 
defendant should have been given. When con­
tributory negligence was the rule, a defendant's 
gross negligence, as that term is commonly un­
derstood, did not negate the defense o f  contribu­
tory negligence, while willful, wanton or reckless 
conduct did. Prosser, supra, at 426 Thus, in 
context the court in Leavitt did not err in defining 
gross negligence in recklessness terms. How­
ever, that does not mean that the tw j concepts 
are identical for, in theory at least, they are not.

[**4]

Dr. Storrs' second point is that the record does not 
contain substantial evidence o f  gross negligence. The 
Judicial Review Committee found that gross negligence 
existed with respect to the liver biopsy "as manifested by

failure to recognize promptly a life threatening condition 
(hemoiThagic shock), failure to institute basic, appropri­
ate, and timely treatment and failure to assume responsi­
bility to expedite treatment o f shock." These conclusions 
were amply and explicitly supported by testimony.

[*635] Dr. Storrs next argues that it is unreason­
able, arbitrary and capricious to revoke hospital privi­
leges on the basis o f merely one case. We disagree. A 
hospital's duty to the public it serves may well justify it 
in terminating the privileges o f  a physician who has been 
grossly negligent on one occasion. This may be espe­
cially appropriate where, as here, the physician's gross 
negligence was committed in connection with the treat­
ment o f  a common condition. In Suckle v. Madison 
General Hospital. 362 F Supp. 1196. 1214 (WD  1 Vis.
1973), affd, 499 F.2d 1364 (7th Cir. 1974), the court 
noted that a "single case in which a physician performs 
badly may be a constitutionally [**5] adequate basis for 
non-renewal o f  staff membership." If  a hospital does not 
revoke staff privileges, or take some similar action, after 
a case o f proven gross negligence it risks exposing itself 
to liability for similar future episodes. Purcell v. Zim- 
belman. 18 Ariz. App. 75, 500 P.2d 335 (Ariz. App.
1972); Ferguson v. Gonvaw, 64 Mich. App. 685, 236 
N.W.2d 543. 550 (Mich 'App. 1975); Bost v. Riley, 44 
N.C App. 638. 262 S.E.2d 391 (N.C. App 1980), petition 
denied, 300N.C. 194. 269S.E.2d621 (N.C. 1980); John­
son v. Misericordiu Community Hospital. 99 Wis. 2d 
708. 301 N. W.2d 156 (Wis 1981).

Dr. Storrs' last contention is that the refusal o f  the 
JRC to recpen the record for new evidence violated his 
right to procedural due process. In our prior order o f 
remand we held that the JRC "may base its decision on 
the evidence previously submitted or, in its discretion 
may reopei. the proceedings for new evidence." The JRC 
did not abuse its discretion in refusing to reopen the pro­
ceedings. Dr. Storrs himself requested that the eviden­
tiary hearing be held on a expedited basis. There is no 
suggestion in the record that Dr. Storrs believed that the 
evidentiary hearing would [**6] be a preliminary one 
and that additional evidence could be presented later. 
Further, Dr. Stores was not precluded from presenting 
evidence favorable to his case at that hearing.

AFFIRMED.

Connor, Just ce, not participating.
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OPINION:
[*633] In our prior decision in this matter, Storrs v. 

Lutheran Hospitals and Homes Society o f America, Inc., 
609 P. 2d 24 (Alaska 1980), we held that the appellee had 
not applied the by- law standard o f  "proven gross negli­
gence" [*634] in suspending appellant's hospital privi­
leges. We remanded for application o f  this standard. 
The Judicial Review Committee (JRC) o f the appellee 
decided that the suspension o f  Dr. Storrs was justified, 
based on his handling o f  a liver biopsy. The JRC deter­
mined that Dr. Storrs' handling o f  that procedure consti­
tuted "proven gross negligence." This decision was 
made on the evidence previously submitted. Dr. Storrs 
appealed to the Appellate Review Committee o f  appellee 
and, upon rejection o f  his appeal there, to the [**2] su­
perior court, which affirmed the suspension.

Dr. Stons' first contention is that the JRC used an 
incorrect definition of gross negligence. The definition
the JRC adopted is as follows:

In performing professional services 
for a patient a physician or surgeon has 
the duty to have that degree o f  learning 
and skill ordinarily possessed by reason­
able physicians and surgeons practicing in 
the same or a similar locality and under 
similar circumstances.

It is his further duty to us? the care 
and skill ordinarily exercised in like cases 
by reasonable members o f his profession 
practicing in the same or a similar locality 
under similar circumstances, and to use 
reasonable diligence and his best judg­
ment in the exercise o f  his skill and the 
application o f  his learning, in an effort to 
accomplish the purpose for which he is 
employed.

A failure to perform any such duty is 
negligence.

ice o f  \  
ledge I

Gross negligence requires a choice 
a course o f  action either with knowledge 
o f  serious danger to patients involved in it 
or with knowledge o f facts which would 
disclose this danger to any reasonable 
physician. Gross negligence involves a 
risk substantially greater in amount than 
that which is necessary [**3] to make 
conduct negligent.

"Proven gross negligence" is gross 
negligence proven by a preponderance o f 
the evidence. By a preponderance o f the 
evidence is meant such evidence as when 
weighed by that opposed to it has more
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convincing force and the greater probabil- 1 
ity o f  truth. _ J

In our view this definition was satisfactory. It 
clearly conveyed the idea that a major departure from the 
standard o f care was required. See W. Prosser, Torts 
182-84 (4th ed. 1971). In fact, since the definition re­
quires a choice o f  a course o f action either with knowl­
edge o f  serious danger or with knowledge o f  facts which 
would disclose this dangei the definition meets the 
stricter standard o f  recklessness. See Restatement (Sec­
ond) o f Torts § 500 (1966), especially comment g. nl

nl The reason for this may be that in Leavitt 
v Gillaspie, 44J P. 2d 61 (Alaska 1968), we 
equated, without discussion, gross negligence 
with "willful, wanton or reckless misconduct." 
This is not standard usage. "Most courts consider 
that 'gross negligence' falls short o f  a reckless dis­
regard o f consequences, and differs from ordinary 
negligence only in degree, and not in kind. There 
is, in short, no generally accepted meaning; but 
the probability is, when the phrase is used, that it 
signifies more than ordinary inadvertence or inat­
tention, but less than conscious indifference to 
consequences; and that it is, in other words, 
merely an extreme departure from the ordinary 
standard o f  care." W. Prosser, Torts, 183-84 (4th 
ed. 1971). In Leavitt the issue was whether an in­
struction that contributory negligence was not a 
defense to aggravated conduct on the part o f the 
defendant should have been given. When con­
tributory negligence was the rule, a defendant's 
gross negligence, as that term is commonly un­
derstood, did not negate the defense o f contribu­
tory negligence, while willful, wanton or reckless 
conduct did. Prosser, supra, at 426. Thus, in 
context the court in Leavitt did not err in defining 
gross negligence in recklessness terms. How­
ever, that does not mean that the two concepts 
are identical for, in theory at least, they are not.

[**4J

Dr. Storrs' second point is that the record does not 
contain substantial evidence o f gross negligence. The 
Judicial Review Committee found that gross negligence 
existed with respect to the liver biopsy "as manifested by

failure to recognize promptly a life threatening condition 
ihemorThagic shock), failure to institute basic, appropri­
ate, and timely treatment and failure to assume responsi­
bility to expedite treatment o f  shock." These conclusions 
were amply and explicitly supported by testimony.

[•635] Dr. Storrs next argues that it is unreason­
able, arbitrary and i .pricious to revoke hospital privi­
leges on the basis o f merely one case. W ed iiig ree  A 
hospital's duty to the public it serves may well justii it 
in terminating the privileges o f  a physician w’ o has beer 
grossly negligent on one occ;ision. fhis may be espe­
cially appropriate where, as ! .*re, the physician's gross 
negligence was committed in connection with the treat­
ment o f a common condition. In Suckle v. Madison 
General Hospital, 362 F Supp. 1196, 1214 (W.D. IT/;.
1973). affd, 499 F.2d 1364 (7th Cir 1974), the court 
noted that a "single case in which a physician perform,, 
badly may be a constitutionally [••5 ] adequate basis I r 
non-renewal o f  staff membership." I f  a hospital does ikh 
revoke staff privileges, or take some similar action, after 
a case o f proven gross negligence it risks exposing itself 
to liability for similar future episodes. Purcell v. Zim- 
belman, 18 Ariz. App. 75, 500 P.2d 335 (Ariz. App.
1972); Ferguson v. Gonyaw, 64 Mich. App. 685, 236 
N. W 2d 543, 550 (Mich. App. 1975); Bost v. Riley, 44 
N. C. App. 638, 262 S.E.2d 391 (N.C. App. 1980), petition 
denied, 300 N.C. 194, 269S.E.2d621 (N C 1980); John­
son v. Misericordia Community Hospital, 99 Wis. 2d 
708, 301 N. I f  2d 156 (Wis. 1981).

Dr. StorTs' last contention is that the refusal o f  the 
JRC to reopen the record for new evidence violated his 
right to procedural due process. In our prior order o f 
remand we held that the JRC "may base its decision on 
the evidence previously submitted or, in its discretion 
may reopen the proceedings for new evidence." The JRC 
did not abuse its discretion in refusing to reopen the pro­
ceedings. Dr. Storrs him self requested that the eviden­
tiary hearing be held on a expedited basis. There is no 
suggestion in the record that Dr. Storrs believed that the 
evidentiary hearing would [**6] be a preliminary one 
and that additional evidence could be presented later. 
Further, Dr. Storrs was not precluded from presenting 
evidence favorable to his case at that hearing.

AFFIRMED.

Connor, Justice, not participating.
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[♦633] In our prior decision in this matter, Storrs v. 

Lutheran Hospitals and Homes Society o f America. Inc., 
609 P. 2d 24 (Alaska 1980), we held that the appellee had 
not applied the by-law standard o f "proven gross negli­
gence" [♦634] in suspending appellant's hospital privi­
leges. We remanded for application o f this standard. 
The Judicial Review Committee (JRC) o f the appellee 
decided that the suspension o f  Dr. Storrs was justified, 
based on his handling o f  a liver biopsy. The JRC deter­
mined that Dr. Storrs1 handling o f  that procedure consti­
tuted "proven gross negligence." This decision was 
made on the evidence previously submitted. Dr. Storrs 
appealed to the Appellate Review Committee o f  appellee 
and, upon rejection o f  his appeal there, to the [♦♦2] su­
perior court, which affirmed the suspension.

E>r. Storrs' first contention is that the JRC used an 
incorrect definition of gross negligence. The definition
the JRC adopted is as follows:

In performing professional services 
for a patient a physician or surgeon has 
the duty to have that degree o f  learning 
and skill ordinarily possessed by reason­
able physicians and surgeons practicing in 
the same or a similar locality and under 
similar circumstances.

it is his further duty to use the care 
and skill ordinarily exercised in like cases 
by reasonable members o f  his profession 
practicing in the same or a similar locality 
under similar circumstances, and to use 
reasonable diligence and his best judg­
ment in the exercise o f  his skill and the 
application o f his learning, in an effort to 
accomplish the purpose for which he is 
employed.

A failure to perform any such duty is 
negligence. _

Gross negligence requires a choice o f \  
a course o f  action either with knowledge 
o f  serious danger to patients involved in it 
or with knowledge o f  facts which would 
disclose this danger to any reasonable 
physician. Gross negligence involves a 
risk substantially greater in amount than 
that which is necessary [♦♦3] to make 
conduct negligent.

"Proven gross negligence" is gross 
negligence proven by a preponderance of 
the evidence. By a preponderance o f  the 
evidence is meant such evidence as when 
weighed by that opposed to it has more
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convincing force and the greater probabil- I 
ity o f  truth.

In our view this definition was satisfactory. It 
clearly conveyed the idea that a major departure from the 
standard o f care was required. See W. Prosser, Torts 
182-84 (4th ed. 1971). In fact, since the definition re­
quires a choice o f  a course o f action either with knowl­
edge o f serious danger or with knowledge o f facts which 
would disclose this danger the definition meets the 
stricter standard o f recklessness See Restatement (Sec­
ond) o f  Torts § 500 (1966), especially comment g. nl

n 1 The reason for this may be that in Leavitt 
v Gillaspie, 443 P. 2d 61 (Alaska 1968). we 
equated, without discussion, gross negligence 
with "willful, wanton or reckless misconduct.” 
This is not standard usage. "Most courts consider 
that 'gross negligence' falls short o f  a reckless dis­
regard o f  consequences, and differs from ordinary 
negligence only in degree, and not in kind. There 
is, in short, no generally accepted meaning; but 
the probability is, when the phrase is used, that it 
signifies more than ordinary inadvertence or inat­
tention, but less than conscious indifference to 
consequences; and that it is, in other words, 
merely an extreme departure from the ordinary’ 
standard o f care." W. Prosser, Torts, 183-84 (4th 
ed. 1971). In Leavitt the issue was whether an in­
struction that contributory negligence was not a 
defense to aggravated conduct on the part o f the 
defendant should have been given. When con­
tributory negligence was the rule, a defendant's 
gross negligence, as that term is commonly un­
derstood, did not negate the defense o f contribu­
tory negligence, while willful, wanton or reckless 
conduct did. Prosser, supra, at 426. Thus, in 
context the courl in Leavitt did not err in defining 
gross negligence in recklessness terms. How­
ever. that does not mean that the two concepts 
are identical for, in theory at least, they are not.

[♦*4]

Dr. Storrs' second point is that the record does not 
contain substantial evidence o f  gross negligence. The 
Judicial Review Committee found that gross negligence 
existed with respect to t l r  nver biopsy "as manifested by

failure to recognize promptly a life threatening condition 
(hemonhagic shock), failure to institute basic, appropri­
ate, and timely treatment and failure to assume responsi­
bility to expedite treatment o f shock." These conclusions 
were amply and explicitly supported by testimony.

[*635] Dr. Storrs next argues that it is unreason­
able, arbitrary and capricious to revoke hospital privi­
leges on the basis o f  merely one case. We disagree. A 
hospital's duty to the public it serves may well justify it 
in terminating the privileges o f  a physician who has been 
grossly negligent on one occasion. This may be espe­
cially appropriate where, as here, the physician's gross 
negligence was committed in connection with the treat­
ment o f a common condition. In Suckle v. Madison 
General Hospital, 362 F Supp. 1196. 1214 (WD Wis.
1973). affd. 499 F.2d 1364 (7th Cir. 1974). the court 
noted that a "single case in which a physician performs 
badly may be a constitutionally [**5] adequate basis for 
non-renewal o f  staff membership.” If a hospital does not 
revoke staff privileges, or take some similar action, after 
a case o f proven gross negligence it risks exposing itself 
to liability for similar future episodes. Purcell v. Zim- 
be’man, 18 Ariz App. 75. 500 P.2d 335 (Ariz. App.
1972); Ferguson v. Gonyaw, 64 Mich. App. 685, 236 
S'. W2d 543, 550 (Mich. App. 1975); Bost v. Riley, 44 
N.C. App. 638. 262 S.£.2d 391 (N.C. App. 1980). petition 
denied. 300 N.C 194, 269 S.E.2d 621 (N.C. 1980); John- 
sor v. Misericordia Community Hospital, 99 Wis. 2d 
708, 301 N.W.2d 156 (Wis. 1981).

Dr. Storrs' last contention is that the refusal o f the 
JRC to reopen the record for new evidence violated his 
right to procedural due process. In our prior order o f  
remand we held that the JRC "may base its decision on 
the evidence previously submitted or, in its discretion 
may reopen the proceedings for new evidence." The JRC 
did not abuse its discretion in refusing to reopen the pro­
ceedings. Dr. Storrs himself requested that the eviden­
tiary hearing be held on a expedited basis. There is no 
suggestion in the record that Dr. Storrs believed that the 
evidentiary hearing would [**6] be a preliminary one 
and that additional evidence could be presented later. 
Further, Dr. Storrs was not precluded from presenting 
evidence favorable to his case at that hearing.

AFFIRMED.

Connor, Justice, not participating.
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OPINION:
[*633] In our prior decision in this matter, Storrs v. 

Lutheran Hospitals and Homes Society o f America, Inc., 
609 P.2d 24 (Alaska 1980), we held that the appellee had 
not applied the by-law standard o f "proven gross negli­
gence" [*634] in suspending appellant's hospital privi­
leges. We remanded for application o f this standard. 
The Judicial Review Committee (JRC) o f  the appellee 
decided that the suspension o f  Dr. Storrs was justified, 
based on his handling o f  a liver biopsy. The JRC deter­
mined that Dr. Storrs' handling o f  that procedure consti­
tuted "proven gross negligence." This decision was 
made on the evidence previously submitted. Dr. Storrs 
appealed to the Appellate Review Committee o f appellee 
and. upon rejection o f  his appeal there, to the [**2] su­
perior court, which affirmed the suspension.

Dr. Storrs' first contention is that the JRC used an 
incorrect definition of gross negligence. The definition
the JRC adopted is as follows:

In performing professional services 
for a patient a physician or surgeon has 
the duty to have that degree o f  learning 
and skill ordinarily possessed by reason­
able physicians and surgeons practicing in 
the same or a similar locality and under 
similar circumstances.

It is his further duty to use the care 
and skill ordinarily exercised in like cases 
by reasonable members o f  his profession 
practicing in ihe same or a similar locality 
under similar circumstances, and to use 
reasonable diligence and his best judg­
ment in the exercise o f  his skill and the 
application o f  his learning, in an effort to 
accomplish the purpose for which he is 
employed.

A failure to perform any such duty is 
negligence. _

r  Gross negligence requires a choice o f  \  
a course o f action either with knowledge 
o f serious danger to patients involved in it 
or with knowledge o f  facts which would 
disclose this danger to any reasonable 
physician. Gross negligence involves a 
nsk  substantially greater in amount than 
that which is necessary [**3] to make 
conduct negligent.

"Proven gross negligence" is gross 
negligence proven by a preponderance o f 
the evidence. By a preponderance o f  the 
evidence is meant such evidence as when 
weighed by that opposed to it has more
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convincing force and the greater probabil- I 
ity o f truth. _ ]

In our view this definition was satisfactory. It 
clearly conveyed the idea ihat a major departure from the 
standard o f care was required. See W. Prosser, Torts 
182-84 (4th ed. 1971). In fact, since the definition re­
quires a choice o f a course o f action either with knowl­
edge o f  serious danger or with knowledge o f  facts which 
would disclose this danger the definition meets the 
stricter standard o f  recklessness. See Restatement (Sec­
ond) of Torts § 500 (1966), especially comment g. nl

n 1 The reason for this may be that in Leavitt 
v. Gillaspie, 443 P.2d 61 (Alaska 1968), we 
equated, without discussion, gross negligence 
with "willful, wanton or reckless misconduct." 
This is not standard usage. "Most courts consider 
that 'gross negligence' falls short of a reckless dis­
regard o f consequences, and differs from ordinary 
negligence only in degree, and not in kind. There 
is, in short, no generally accepted meaning; but 
the probability is, when the phrase is used, that it 
signifies more than ordinary inadvertence or inat­
tention, but less than conscious indifference to 
consequences; and that it is, in other words, 
merely an extreme departure from the ordinary 
standard o f care." \V. Prosser, Torts, 183-84 (4th 
ed. 1971). In Leavitt the issue was whether an in­
struction that contributory negligence was not a 
defense to aggravated conduct on the part o f  the 
defendant should have been given. When con­
tributory negligence was the rule, a defendant's 
gross negligence, as that term is commonly un­
derstood, did not negate the defense o f contribu­
tory negligence, while willful, wanton or reckless 
conduct did. Prosser, supra, at 426. Thus, in 
context the court in Leavitt did not err in defining 
gross negligence in recklessness terms. How­
ever, that does not mean that the two concepts 
are identical for, in theory at least, they are not.

[*♦4]

Dr. Storrs' second point is that the record does not 
contain substantial evidence o f gross negligence. The 
Judicial Review Committee found that gross negligence 
existed with respect to the liver biopsy "as manifested by

failure to recognize promptly a life threatening condition 
(hemorrhagic shock), failure to institute basic, appropri­
ate, and timely treatment and failure to assume responsi­
bility to expedite treatment o f  shock." These conclusions 
were amply and explicitly supported by testimony.

[*635] Dr. Storrs next argues that it is unreason­
able, arbitrary and capricious to revoke hospital privi­
leges on the basis o f  merely one case. We disagree. A 
hospital's duty to the public it serves may well justify it 
in terminating the privileges o f a physician who has been 
grossly negligent on one occasion. This may be espe­
cially appropriate where, as here, the physician's gross 
negligence was committed in connection with the treat­
ment o f a common condition. In Suckle v. Madison 
General Hospi'al, 362 F. Supp 1196, 1214 (WD Wis
1973). affd, 499 F.2d 1364 (7tlt Cir 1974), the court 
noted that a "single case in which a physician performs 
badly may be a constitutionally [**5] adequate basis for 
non-renewal o f  staff membership." If a hospital does not 
revoke staff privileges, or take some similar action, after 
a case o f proven gross negligence it risks exposing itself 
to liability for similar future episodes. Purcell v. Zim- 
belman. 18 Ariz. App. 75. 500 P.2d 335 (Ariz. App. 
1972), Ferguson i. Gonyaw, 64 Mich. App. 685, 236 
N.W.2d 543. 550 (Mich. App 1975); Bost v. Riley, 44 
N.C. App. 638, 262 S.E.2d 391 (N.C. App. 1980), petition 
denied, 300 N.C 194, 269 SF .2d 621 (N.C 1980); John­
son v. Misericordia Community Hospital, 99 Wis 2d 
708, 301 N. W.2d 156 (ft’is. 1981).

Dr. Storrs' last contention is that the refusal o f  the 
JRC to reopen the record for new evidence violated his 
right to procedural due process. In our prior order o f 
remand we held that the JRC "may base its decision on 
the evidence previously submitted or, in its discretion 
may reopen the proceedings for new evidence." The JRC 
did not abuse its discretion in refusing to reopen the pro­
ceedings. Dr. Storrs himself requested that the eviden­
tiary hearing be held on a expedited basis. There is no 
suggestion in the record that Dr. Storrs believed that the 
evidentiary hearing would [**6] be a preliminary one 
and that additional evidence could be presented later. 
Further, Dr. Storrs was not precluded from presenting 
evidence favorable to his case at that hearing.

AFFIRMED.

Connor. Justice, not participating.
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[*633] In our prior decision in this matter, Storrs v. 

Lutheran Hospital.• nnd Homes Society o f  America, Inc., 
609 P.2d 24 (Alaska 1980). we held that the appellee had 
not applied the by-law standard o f  "proven gross negli­
gence" [*634] in suspending appellant's hospital privi­
leges. We remanded for application o f  this standard. 
The Judicial Review Committee (JRC) o f  the appellee 
decided that the suspension o f Dr. S tons was justified, 
based on his handling o f  a liver biopsy. The JRC deter­
mined that Dr. S tons' handling o f  that procedure consti­
tuted "proven gross negligence." This decision was 
made on the evidence previously submitted. Dr. Storrs 
appealed to the Appellate Review Committee o f  appellee 
and, upon rejection o f  his appeal there, to the [**2] su­
perior coun. which affirmed the suspension.

Dr. Storrs' first contention is that the JRC used an 
inconect definition of gross negligence. The definition
the JRC adopted is as follows:

In performing professional services 
for a patient a physician or surgeon has 
the duty to have that degree o f  learning 
and skill ordinarily possessed by reason­
able physicians and surgeons practicing in 
the same or a similar locality and under 
similar circumstances.

It is his further duty to use the care 
and skill ordinarily exercised in like cases 
by reasonable members o f  his profession 
practicing in the same or a similar locality 
under similar circumstances, and to use 
reasonable diligence and his best judg­
ment in the exercise o f  his skill and the 
application o f  his learning, in an effort to 
.ccomplish the purpose for which he is 

employed.

A failure to perform any such duty is 
negligence.

Gross negligence requires a choice 
a course o f  action either with knowledge 
o f serious danger to patients involved in it 
or with knowledge o f facts which would 
disclose this danger to any reasonable 
physician. Gross negligence involves a 
risk substantially greater in amount than 
that which is necessary [**3] to make 
conduct negligent.

"Proven gross negligence" is gross 
negligence proven by a preponderance o f 
the evidence. By a preponderance o f  the 
evidence is meant such evidence as when 
weighed by that opposed to it has more
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convincing force and the greater probabil- 1 
ity o f truth. _ J

In our view this definition was satisfactory It 
clearly conveyed the idea that a major departure from the 
standard of care was required. See W. Prosser, Torts 
182-84 (4th ed. 1971). In fact, since the definition re­
quires a choice o f a course o f action either with knowl­
edge o f serious danger or with knowledge o f  facts which 
would disclose this danger the definition meets the 
stricter standard o f recklessness. See Restatement (Sec­
ond) o f Torts § 500 (1966), especially comment g. n I

nl The reason for this may be that in Leavitt 
v Gillaspie, 445 P. 2d 61 (Alaska 19681, we 
equated, without discussion, gross negligence 
with "willful, wanton or reckless misconduct." 
This is not standard usage. "Most courts consider 
that 'gross negligence' falls short o f  a reckless dis­
regard o f consequences, and differs from ordinary 
negligence only in degree, and not in kind. There 
is. in short, no generally accepted meaning; but 
the probability is. when the phrase is used, that it 
signifies more than ordinary inadvertence or inat­
tention. but less than conscious indifference to 
consequences; and that it is, in other words, 
merely an extreme departure from the ordinary 
standi-d o f  care." W. Prosser, Torts, 183-84 (4th 
ed. 1971). In Leavitt the issue was whether an in­
struction that contributory negligence was not a 
defense to aggravated conduct on the part o f the 
defendant should have been given. When con­
tributory negligence was the rule, a defendant's 
gross negligence, as that term is commonly un­
derstood, did not negate the defense o f contribu­
tory negligence, while willful, wanton or reckless 
conduct did. Prosser, supra, at 426. Thus, in 
context the court in Leavitt did not err in defining 
gross negligence in recklessness terms. How­
ever. that does not mean that the two concepts 
are identical for, in theory at least, they are not.

[♦*4]

Dr. Storrs' second point is that the record does not 
contain substantial evidence o f  gross negligence. The 
Judicial Review Committee found that gross negligence 
existed with respect to the liver biopsy 'as manifested by

failure to recognize promptly a life threatening condition 
(hemorrhagic shock), failure to institute basic, appropri­
ate. and timely treatment and failure to assume responsi­
bility to expedite treatment o f  shock." These conclusions 
were amply and explicitly supported by testimony.

[*635] Dr. Storrs next argues that it is unreason­
able, arbitrary and capricious to revoke hospital privi­
leges on the basis o f merely one case. We disagree. A 
hospital's duty to the public it serves may well justify it 
in terminating the privileges o f a physician who has been 
grossly negligent on one occasion. This may be espe­
cially appropriate where, as here, the physician's gross 
negligence was committed in connection with the treat­
ment o f  a common condition. In Suckle v. Madison 
General Hospital, 362 F. Supp. 1196, 1214 (WD (Vis. 
19'3). affd, 499 F.2d 1364 (7th Cir. 1974), the court 
noted that a "single case in which a physician performs 
badly may be a constitutionally [**5] adequate basis for 
non-renewal o f  staff membership." If a hospital does not 
revoke staff privileges, or take some similar action, after 
a case o f  proven gross negligence it risks exposing itself 
to liability for similar future episodes. Purcell v. Zim- 
belman, 18 Ariz. App. 75, 500 P.2d 335 (Ariz. App.
1972); Ferguson v. Gonyaw, 64 Mich. App. 685, 236 
N. IV.2d 543, 550 (Mich. App 1975); Bosl v. Riley, 44 
iVC. App 638, 262 S.E.2d 391 (N.C. App. 1980), petition 
denied. 300 N.C. 194, 269 SE .2d 621 (N.C 1980); John­
son v Misericordia Community Hospital, 99 (Vis 2d 
70S. 301 N. IV. 2d 156 ((Vis. 1981).

Dr. Storrs' last contention is that the refusal o f  the 
JRC to reopen the record for new evidence violated his 
right to procedural due process. In our prior order o f 
remand we held that the JRC "may base its decision on 
the evidence previously submitted or, in its discretion 
may reopen the proceedings for new evidence." The JRC 
did not abuse its discretion in refusing to reopen the pro­
ceedings. Dr. Storrs him self requested that the eviden­
tiary hearing be held on a expedited basis. There is no 
suggestion in the record that Dr. Storrs believed that the 
evidentiary hearing would [**6] be a preliminary one 
and that additional evidence couki be presented later. 
Further, Dr. Storrs was not precluded from presenting 
evidence favorable to his case at that hearing.

AFFIRMED.

Connor. Justice, not participating.
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[*633] In our prior decision in this matter, Storrs v. 

Lutheran Hospitals and Homes Society o f  America, Inc., 
609 P.2d 24 (Alaska 1980), we held that the appellee had 
not applied the by-law standard o f  "proven gross negli­
gence" [*634] in suspending appellant's hospital privi­
leges. We remanded for application o f this standard. 
The Judicial Review Committee (JRC) o f  the appellee 
decided that the suspension o f  Dr. Storrs was justified, 
based on his handling o f  a liver biopsy. The JRC deter­
mined that Dr. Storrs' handling o f  that procedure consti­
tuted "proven gross negligence." This decision was 
made on the evidence previously submitted. Dr. Storrs 
appealed to the Appellate Review Committee u f  appellee 
and, upon rejection o f  his appeal there, to the [**2] su­
perior court, which affirmed the suspension.

Dr. Storrs' first contention is that the JRC used an 
incorrect definition of gross negligence. The definition
the JRC adopted is as follows:

In performing professional services 
for a patient a physician or surgeon has 
the duty to have that degree o f  learning 
and skill ordinarily possessed by reason­
able physicians and surgeons practicing in 
the same or a similar locality and under 
similar circumstances.

It is his further duty to use the care 
and skill ordinarily exercised in like cases 
by reasonable members o f  his profession 
practicing in the same or a similar locality 
under similar circumstances, and to use 
reasonable diligence and his best judg­
ment in the exercise o f  his skill and the 
application o f his learning, in an effort to 
accomplish the purpose for which he is 
employed.

A failure to perform any such duty is 
negligence.

Gross negligence requires a choice o f  
a course o f  action either with knowledge 
o f serious danger to patients involved in it 
or with knowledge o f  facts which would 
disclose this danger to any reasonable 
physician. Gross negligence involves a 
risk substantially greater in amount than 
that which is necessary [**3] to make 
conduct negligent.

"Proven gross negligence" is gross 
negligence proven by a preponderance o f 
the evidence. By a preponderance o f the 
evidence is meant such evidence as when 
weighed by that opposed to it has more
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L
convincing force and the greater probabil- I 
ity o f truth.

In our view this definition was satisfactory. It 
clearly conveyed the idea that a major departure from the 
standard o f  care was required. See W. Prosser, Torts 
182-84 (4th ed. 1971). In fact, since the definition re­
quires a choice o f  a course o f  action either with knowl­
edge o f  serious danger or with knowledge o f facts which 
would disclose this danger the definition meets the 
stricter standard o f recklessness. See Restatement (Sec- 
ond) o f  Torts § 500 (1966), especially comment g. nl

n 1 The reason for this may be that in Leavitt 
v Gillaspie, 443 P.2d 61 (Alaska 1968), we 
equated, without discussion, gross negligence 
with "willful, wanton or reckless misconduct." 
This is not standard usage. "Most courts consider 
that 'gross negligence' falls short o f  a reckless dis­
regard o f consequences, and differs from ordinary 
negligence only in degree, and not in kind. There 
is, in short, no generally accepted meaning; but 
the probability is, when the phrase is used, that it 
signifies more than ordinary inadvertence or inat­
tention, but less than conscious indifference to 
consequences; and that it is, in other words, 
merely an extreme departure from the ordinary 
standard o f care." W. Prosser, Torts, 183-84 (4th 
ed. 1971). In Leavitt the issue was whether an in­
struction that contributory negligence was not a 
defense to aggravated conduct on the part o f the 
defendant should have been given. When con­
tributory negligence was the rule, a defendant's 
gross negligence, as that term is commonly un­
derstood, did not negate the defense o f contribu­
tory negligence, while willful, wanton or reckless 
conduct did. Prosser, supra, at 426. Thus, in 
context (he court in Leavitt did not err in defining 
gross negligence in recklessness terms. How­
ever. that does not mean that the two concepts 
are identical for, in theory at least, they are not.

[**4]

Dr. Storrs' second point is that the record does not 
contain substantial evidence o f  gross negligence. The 
Judicial Review Committee found that gross negligence 
existed with respect to the liver biopsy "as manifested by

failure to recognize promptly a life threatening condition 
(hemorrhagic shock), failure to institute basic, appropri­
ate, and timely treatment and failure to assume responsi­
bility to expedite treatment o f  shock." These conclusions 
were amply and explicitly supported by testimony.

[*635] Dr. Storrs next argues that it is unreason­
able, arbitrary and capricious to revoke hospital privi­
leges on the basis o f merely one case. We disagree. A 
hospital's duty to the public it serves may well justify it 
in terminating the privileges o f  a physician who has been 
grossly negligent on one occasion. This may be espe­
cially appropriate where, as here, the physician's gross 
negligence was committed in connection with the treat­
ment o f a common condition. In Suckle v. Madison 
General Hospital, <62 F. Supp 1196, 1214 (W.D. Wis.
1973), affd, 499 F.2d 1364 (7th Cir 1974), the court 
noted that a "single case in which a physician performs 
badly may be a constitutionally [**5] adequate basis for 
non-renewal o f  staff membership." If  a hospital does not 
revoke staff privileges, or take some similar action, after 
a case o f  proven gross negligence it risks exposing itself 
to liability for similar future episodes. Purcell v. Zim- 
belman, 18 Ariz. App 75, 500 P. 2d 335 (Ariz. App.
1972); Ferguson v. G<"\ya\v, 64 Mich. App. 685, 236 
N.W.2d 543, 550 (Mich. App. 1975); Bost v. Riley, 44 
N.C. App. 638, 262 S.E.2d 391 (N.C Aop 1980), petition 
denied, 300 N.C. 194, 269S.E.2d621 iNC. 1980); John­
son v. Misericordia Community- Hospital, 99 Wis. 2d 
708, 301 N. W 2d 156 (Wis. 1981).

Dr. Storrs’ last contention is that the refusal o f  the 
JRC to reopen the record for new evidence violated his 
right to procedural due process. In our prior order o f 
remand we held that the JRC "may base its decision on 
the evidence previously submitted or, in its discretion 
may reopen ihe proceedings for new evidence." The JRC 
did not abuse its discretion in refusing to reopen the pro­
ceedings. Dr. Storrs him self requested that the eviden­
tiary hearing be held on a expedited basis. There is no 
suggestion in the record that Dr. Stons believed that the 
evidentiary hearing would [**6] be a preliminary one 
and that additional evidence could be presented later. 
Further, Dr. Storrs was not precluded from presenting 
evidence favorable to his case at that hearing.

.AFFIRMED.

Connor, Justice, not participating.
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OPINION BY:
MATTHEWS

OPINION:
[*633] In our prior decision in this matter, Storrs v. 

Lutheran Hospitals and Homes Society o f America, Inc., 
609 P. 2d 24 (Alaska 1980), we held that the appellee had 
not applied the by-law standard o f  "proven gross negli­
gence" [*634] in suspending appellant's hospital privi­
leges. We remanded for application o f  this standard. 
The Judicial Review Committee (JRC) o f  the appellee 
decided that the suspension o f  Dr. Storrs was justified, 
based on his handling o f  a liver biopsy. The JRC deter­
mined that Dr. Storrs' handling o f  that procedure consti­
tuted "proven gross negligence." This decision was 
made on the evidence previously submitted. Dr. Storrs 
appealed to the Appellate Review Committee o f  appellee 
and, upon rejection o f his appeal there, to the [**2] su­
perior court, which affirmed the suspension.

Dr. StorTs' first contention is that the JRC used an 
incorrect definition of gross negligence. The definition
the JRC adopted is as follows:

In performing professional services 
for a patient a physician or surgeon has 
the duty to have that degree o f  learning 
and skill ordinarily possessed by reason­
able physicians and surgeons practicing in 
the same or a similar locality and under 
similar circumstances.

It is his further duty to use the care 
and skill ordinarily exercised in like cases 
by reasonable members o f  his profession 
practicing in the same or a similar locality 
under similar circumstances, and to use 
reasonable diligence and his best judg­
ment in the exercise o f  his skill and the 
application o f his learning, in an effort to 
accomplish the purpose for which he is 
employed.

A failure to perform any such duty is 
negligence. _

Gross negligence requires a choice o f 
a course o f action either with knowledge 
o f  serious danger to patients involved in it 
or with knowledge o f facts which would 
disclose this danger to any reasonable 
physician. Gross negligence involves a 
risk substantially greater in amount than 
that which is necessary [**3] to make 
conduct negligent.

"Proven gross negligence" is gross 
negligence proven by a preponderance o f 
the evidence. By a preponderance o f the 
evidence is meant such evidence as when 
weighed by that opposed to it has more



, rr -̂- - ~•• tr'r": '

661 P.2d 632, •; 1983 Alas. LEXIS 405, • •
Page 2

convincing force and the greater probabil­
ity o f truth. J

In our view this definition was satisfactory. It 
clearly conveyed the idea that a major departure front the 
standard o f care was required. See W. Prosser, Torts 
182-84 (4th ed. 1971). In fact, since the definition re­
quires a choice o f  a course o f  action either with knowl­
edge o f  senous danger or with kno .vledge o f  facts which 
would disclose this danger the definition meets the 
stricter standard o f recklessness. See Restatement (Sec­
ond) o f Torts § 500 (1966), especially comment g. nl

n l The reason for this may be that in Leavitt 
v. Gillaspie, 443 P. 2d 61 (Alaska 1068), we 
equated, without discussion, gross negligence 
with "willful, wanton or reckless misconduct." 
This is not standard usage. "Most courts consider 
that ‘gross negligence' falls short o f  a reckless dis­
regard o f  consequences, and differs from ordinary 
negligence only in degree, and not in kind. There 
is, in short, no generally accepted meaning; but 
the probability is, when the phrase is used, that it 
signifies more than ordinary inadvertence or inat­
tention, but less than conscious indifference to 
consequences; and that it is, in other words, 
merely an extreme departure from the ordinary 
standard o f care." W. Prosser, Torts, 183-8-* (4th 
ed. 1971). In Leavitt the issue was whether an in­
struction that contributory negligence was not a 
defense to aggravated conduct on the part o f  the 
defendant should have been given. When con­
tributory negligence was the rule, a defendant's 
gross negligence, as that term is commonly un­
derstood, did not negate the defense o f  contribu­
tory negligence, while willful, wanton or reckless 
conduct did. Prosser, supra, at 426. Thus, in 
context the court in Leavitt did not err in defining 
gross negligence in recklessness terms. How­
ever. that does not mean that the two concepts 
are identical for, in theory at least, they are not.

[*♦4]

Dr. Storrs' second point is that the record does not 
contain substantial evidence o f  gross negligence. The 
Judicial Review Committee found that gross negligence 
existed with respect to the liver biopsy "as manifested by

failure to recognize promptly a life threatening condition 
(hemorrhagic shock), failure to institute basic, appropri­
ate, and timely treatment and failure to assume responsi­
bility to expedite treatment o f  shock." These conclusions 
were amply and explicitly supported by testimony.

[*635] Dr. Storrs next argues that it is unreason­
able, arbitrary and capricious to revoke hospital privi­
leges on the basis o f merely one case. We disagree. A 
hospital's duty to the public it serves may well justify it 
in terminating the privileges o f  a physician who has been 
grossly negligent on one occasion. This may be espe­
cially appropriate where, as here, the physician's gross 
negligence was committed in connection with the treat­
ment o f  a common condition, fn Suckle v. Madison 
General Hospital. 362 F. Supp. 1106, 1214 (WD His.
1973), affd, 400 F2d 1364 (7th Cir. 1974), the court 
noted that a "single case in which a physician performs 
badly may be a constitutionally [**5] adequate basis for 
non-renewal o f  staff membership." If  a hospital does not 
revoke staff privileges, or take some similar action, afier 
a case o f proven gross negligence it risks exposing itself 
to liability for similar future episodes. Purcell v. Zim- 
belman, 18 Ariz. App 75, 500 P.2d 335 (Ariz. App.
1972); Ferguson v. Gonyaw, 64 Mich. App. 685, 236 
N. IV. 2d 543, 550 (Mich. App. 1975); Bost v. Riley, 44 
N.C. App. 638, 262 S.E 2d 391 (N.C. App. 1980), petition 
denied, 300 N.C 194, 269 SE. 2d 621 (N.C. 1980); John­
son v. Misericordia Community Hospital, 99 Wis 2d 
708, 301 N. If. 2d 156 (Ifis. 1981).

Dr. Storrs' last contention is that the refusal o f the 
JRC to reopen the record for new evidence violated his 
right to procedural due process. In our prior order o f 
remand we held that the JRC "may base its decision on 
the evidence previously submitted or, in its discretion 
may reopen the proceedings for new evidence." The JRC 
did not abuse its discretion in refusing to reopen the pro­
ceedings. Dr. Storrs him self requested that the eviden­
tiary hearing be held on a expedited basis. There is no 
suggestion in the record that Dr. Storrs believed that the 
evidentiary hearing would [**6] be a preliminary one 
and that additional evidence could be presented later. 
Further, Dr. Storrs was not precluded from presenting 
evidence favorable to his case at that hearing.

AFFIRMED.

Connor, Justice, not participating.
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609 P.2d 24 (Alaska 1980), we held that the appellee had 
not applied the by-law standard o f  "proven gross negli­
gence" [♦634] in suspending appellant's hospital privi­
leges. We remanded for application o f  this standard. 
The Judicial Review Committee (JRC) o f  the appellee 
decided that the suspension o f  Dr. Storrs was justified, 
based on his handling o f  a liver biopsy. The JRC deter­
mined that Dr. Storrs' handling o f that procedure consti­
tuted "proven gross negligence." This decision was 
made on the evidence previously submitted. Dr. Storrs 
appealed to the Appellate Review Committee o f  appellee 
and, upon rejection o f  his appeal there, to the [♦♦2] su­
perior court, which affirmed the suspension.

Dr. Storrs' first contention is that the JRC used an 
incorrect definition of gross negligence. The definition
the JRC adopted is as follows:

In performing professional services 
for a patient a physician or surgeon has 
the duty to have that degree o f learning 
and skill ordinarily possessed by reason­
able physicians and surgeons practicing in 
the same or a similar locality and under 
similar circumstances.

It is his further duty to use the care 
and skill ordinarily exercised in like cases 
by reasonable members o f  his profession 
practicing in the same or a similar locality 
under similar circumstances, and to use 
reasonable diligence and his best judg­
ment in the exercise o f  his skill and the 
application o f his learning, in an effort to 
accomplish the purpose for which he is 
employed.

A failure to perform any such duty is 
negligence. _

Gross negligence requires a choice of 
a course o f  action cither with knowledge 
o f  serious danger to patients involved in it 
or with knowledge o f facts which would 
disclose this danger to any reasonable 
physician. Gross negligence involves a 
risk substantially greater in amount than 
that which is necessary [♦♦3] to make 
conduct negligent.

"Proven gross negligence" is gross 
negligence proven by a preponderance o f 
the evidence. By a preponderance o f the 
evidence is meant such evidence as when 
weighed by that opposed to it has more
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I convincing force and the greater probabil 
ity o f  truth. J

In our view this definition was satisfactory. It 
clearly conveyed the idea that a major departure from the 
standard o f  care was required. See W. Prosser, Torts 
182-84 (4th ed. 1971). In fact, since the definition re­
quires a choice o f  a course o f action either with knowl­
edge o f serious danger or with knowledge o f  facts which 
would disclose this danger the definition meets the 
stricter standard o f  recklessness. See Restatement (Sec­
ond) o f Torts § 500 (1966), especially comment g. nl

n 1 The reason for this may be that in Leavitt 
v. Gillaspie, 443 P. 2d 61 (Alaska 1968), we 
equated, without discussion, gross negligence 
with "willful, wanton or reckless misconduct." 
This is not standard usage. "Most courts consider 
that 'gross negligence' falls short o f  a reckless dis­
regard o f consequences, and differs from ordinary 
negligence only in degree, and not in kind. There 
is, in short, no generally accepted meaning; but 
the probability is, when the phrase is used, that it 
signifies more than ordinary inadvertence or inat­
tention, but less than conscious indifference to 
consequences; and that it is, in other w'ords, 
merely an extreme departure from the ordinary 
standard o f  care." W. Prosser, Torts, 183-84 (4th 
ed. 1971). In Leavitt the issue was whether an in­
struction that contributory negligence was not a 
defense to aggravated conduct on the part o f  the 
defendant should have been given. When con­
tributory negligence was the rule, a defendant's 
gross negligence, as that term is commonly un­
derstood, did not negate the defense o f  contribu­
tory negligence, while willful, wanton or reckless 
conduct did. Prosser, supra, at 426. Thus, in 
context the court in Leavitt did not err in defining 
gross negligence in recklessness terms. How­
ever, that does not mean that the two concepts 
are identical for, in theory at least, they are not.

[•♦4]
Dr. Storrs' second point is that the record does not 

cor;, in substantial evidence o f gross negligence. The 
Judicial Review Committee found that gross negligence 
existed with respect tc the liver biopsy "as manifested by

failure to recognize promptly a life threatening condition 
(hemorrhagic shock), failure to institute basic, appropri­
ate, and timely treatment and failure to assume responsi­
bility to expedite treatment o f  shock." These conclusions 
were amply and explicitly supported by testimony.

[*635] Dr. Storrs next argues that it is unreason­
able, arbitrary and capricious to revoke hospital privi­
leges on the basis o f merely one case. We disagree. A 
hospital's duty to the public it serves may well justify it 
in terminating the privileges o f  a physician who has been 
grossly negligent on one occasion. This may be espe­
cially appropriate where, as here, the physician's gross 
negligence was committed in connection with the treat­
ment o f a common condition. In Suckle v. Madison 
General Hospital. 362 F. Supp. 1196. 1214 (WD. fVis.
1973), affd, 499 F.2d 1364 (7th Cir. 1974), the court 
noted that a "single case in which a physician performs 
badly may be a constitutionally [**5] adequate basis for 
non-renewal o f  staff membership." If a hospital does not 
revoke staff privileges, or take some similar action, after 
a case o f  proven gross negligence it risks exposing itself 
to liability for similar future episodes. Purcell v. Zim- 
beb;an, 18 Ariz. App 75. 500 P. 2d 335 (Ariz. App.
1972); Ferguson v. Gonyaw, 64 Mich. App. 685, 236 
N. IV. 2d 543, 550 (Mich. App. 1975); Bost v. Riley. 44 
N.C. App. 638, 262 S.E.2d 391 (N.C. App. 1980), petition 
denied, 300 N.C. 194, 269 S.E.2d 621 (N.C. 1980); John­
son v. Misericordia Communip’ Hospital, 99 Ms. 2d 
708. 301 N.W.2d 156 (Wis. 1981).

Dr. Storrs' last contention is that the refusal o f  the 
JRC to reopen the record for new evidence violated his 
right to procedural due process. In our prior order o f 
remand we held that the JRC "may base its decision on 
the evidence previously submitted or, in its discretion 
may reopen the proceedings for new evidence." The JRC 
did not abuse its discretion in refusing to reopen the pro­
ceedings. Dr. S tons himself requested that the eviden­
tiary hearing be held on a expedited basis. There is no 
suggestion in the record that Dr. Stons believed that the 
evidentiary hearing would [**6] be a preliminary one 
and that additional evidence could be presented later. 
Further, Dr. S tons was nut precluded from presenting 
evidence favorable to his case at that hearing.

AFFIRMED.

Connor, Justice, not participating.
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not applied the by-law standard o f  "proven gross negli­
gence" [*634] in suspending appellant's hospital privi­
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The Judicial Review Committee (JRC) o f  the appellee 
decided that the suspension o f  Dr. S tons was justified, 
based on his handling o f  a liver biopsy. The JRC deter­
mined that Dr. Stons' handling o f  that procedure consti­
tuted "proven gross negligence.” This decision was 
made on the evidence previously submitted. Dr. Storrs 
appealed to the Appellate Review Committee o f  appellee 
and, upon rejection o f  his appeal there, to the [**2] su­
perior court, which affirmed the suspension.

Dr. S tons' first contention is that the JRC used an 
inconect definition of gross negligence. The definition
the JRC adopted is as follows:

In performing professional services 
for a patient a physician or surgeon has 
the duty to have that degree o f  learning 
and skill ordinarily possessed by reason­
able physicians and surgeons practicing in 
the same or a similar locality and under 
similar circumstances.

It is his further duty to use the care 
and skill ordinarily exercised in like cases 
by reasonable members o f  his profession 
practicing in the same or a similar locality 
under similar circumstances, and to use 
reasonable diligence and his best judg­
ment in the exercise o f  his skill and the 
application o f  his teaming, in an effort to 
accomplish the purpose for which he is 
employed.

A failure to perform any such duty is 
negligence.

Gross negligence requires a choice 
a course o f action either with knowledge 
o f  serious danger to patients involved in it 
or with knowledge o f  facts which would 
disclose this danger to any reasonable 
physician. Gross negligence involves a 
risk substantially greater in amount than 
that which is necessary [**3] to make 
conduct negligent.

"Proven gross negligence" is gross 
negligence proven by a preponderance o f 
the evidence. By a preponderance o f  the 
evidence is meant such evidence as when 
weighed by that opposed to it has more
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L
convincing force and the greater probabii- I 
ity o f  truth. _ j

In our view this definition was satisfactory. It 
clearly conveyed the idea that a major departure from the 
standard o f  care was required. See W. Prosser, Torts 
182-84 (4th ed. 1971). In fact, since the definition re­
quires a choice o f  a course o f  action either with knowl­
edge o f  serious danger or with knowledge o f  facts which 
would disclose this danger the definition meets the 
stricter standard o f  recklessness. See Restatement (Sec­
ond) o f Torts § 500 (1966), especially comment g. nl

nl The reason for this may be that in Leavitt 
v. Gillaspie, 445 P.2d 61 (Alaska 1968), we 
equated, without discussion, gross negligence 
with "willful, wanton or reckless misconduct." 
This is not standard usage. "Most courts consider 
that 'gross negligence' falls short o f  a reckless dis­
regard o f consequences, and differs from ordinary 
negligence only in degree, and not in kind. There 
is, in short, no generally accepted meaning; but 
the probability is, when the phrase is used, that it 
signifies more than ordinary inadvertence or inat­
tention, but less than conscious indifference to 
consequences; and that it is, in other words, 
merely an extreme departure from the ordinary 
standard o f care." W. Prosser, Torts, 183-84 (4th 
ed. 1971). In Leavitt the issue was whether an in­
struction that contributory negligence was not a 
defense to aggravated conduct on the part o f  the 
defendant should have been given. When con­
tributory negligence was the rule, a defendant's 
gross negligence, as that term is commonly un­
derstood, did not negate the defense o f contribu­
tory negligence, while willful, wanton or reckless 
conduct did. Prosser, supra, at 426. Thus, in 
context the court in Leavitt did not err in defining 
gross negligence in recklessness terms. How­
ever, that does not mean that the two concepts 
are identical for, in theory at least, they are not.

[**4]

Dr. StorTs' second point is that the record does not 
contain substantial evidence o f  gross negligence. The 
Judicial Review Committee found that gross negligence 
existed with respect to the liver biopsy "as manifested by

failure to recognize promptly a life threatening condition 
(hemorrhagic shock), failure to institute basic, appropri­
ate, and timely treatment and failure to assume responsi­
bility to expedite treatment o f  shock." These conclusions 
were amply and explicitly supported by testimony.

[*635] Dr. Storrs next argues that it is unreason­
able, arbitrary and capricious to revoke hospital privi­
leges on the basis o f  merely one case. We disagree. A 
hospital's duty to the public it serves may well justify it 
in terminating the privileges o f a physician who has been 
grossly negligent on one occasion. This may be espe­
cially appropriate where, as here, the physician's gross 
negligence was committed in connection with the treat­
ment o f  a common condition. In Suckle v. Madison 
General Hospital, 362 F. Supp. 1196, 1214 (W D Wis.
1973), affd, 499 F.2d 1364 (7th Cir 1974), the court 
noted that a "single case in which a physician performs 
badly may be a constitutionally [**5] adequate basis for 
non-renewal o f  staff membership." If  a hospital does not 
revoke staff privileges, or take some similar action, after 
a case o f  pro\ en gross negligence it risks exposing itself 
to liability for similar future episodes. Purcell v. Zim- 
belman, 18 Ariz. App. 75, 500 P.2d 335 (Ariz. App.
1972); Ferguson v. Gonyaw, 64 Mich. App. 685, 236 
N.W.2d 543, 550 (Mich. App. 1975); Bost v. Riley, 44 
N.C. App. 638, 262 S.E.2d 391 (N.C. App. 1980), petition 
denied, 300 N.C. 194, 269S.E.2d62l (N.C. 1980); John­
son i'. Misericordta Community Hospital. 99 Wis. 2d 
708, 301 N.W.2d 156 'Wis. 1981).

Dr. Storrs' last contention is that the refusal o f  the 
JRC to reopen the record for new evidence violated his 
right to procedural due process. In our prior order o f 
remand we held that the JRC "may base its decision on 
the evidence previously submitted or, in its discretion 
may reopen the proceedings for new evidence." The JRC 
did not abuse its discretion in refusing to reopen the pro­
ceedings. Dr. Storrs him self requested that the eviden­
tiary hearing be held on a expedited basis. There is no 
suggestion in the record that Dr. Storrs believed that the 
evidentiary hearing would [**6] be a preliminary one 
and that additional evidence could be presented later. 
Further, Dr. Storrs was not precluded from presenting 
evidence favorable to his case at that hearing.

AFFIRMED.

Connor, Justice, not participating.
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609 P.2d 24 (Alaska 1980), we held that the appellee had 
not applied the by-law standard o f "proven gross negli­
gence" [*634] in suspending appellant's hospital privi­
leges. We remanded for application o f this standard. 
The Judicial Review Committee (JRC) o f  the appellee 
decided that the suspension o f  Dr. Storrs was justified, 
based on his handling o f a liver biopsy. The JRC deter­
mined that Dr. Storrs' handling o f  that procedure consti­
tuted "proven gross negligence." This decision was 
made on the evidence previously submitted. Dr. Storrs 
appealed to the Appellate Review Committee o f  appellee 
and, upon rejection o f  his appeal there, to the [**2] su­
perior court, which affirmed the suspension.

Dr. Storrs' first contention is that the JRC used an 
incorrect definition of gross negligence. The definition
the JRC adopted is as follows:

In performing professional services 
for a patient a physician or surgeon has 
the duty to have that degree o f  learning 
and skill ordinarily possessed by reason­
able physicians and surgeons practicing in 
the same or a similar locality and under 
similar circumstances.

It is his further duty to use the care 
and skill ordinarily exercised in like cases 
by reasonable members o f  his profession 
practicing in the same or a similar locality 
under similar circumstances, and to use 
reasonable diligence and his best judg­
ment in the exercise o f  his skill and the 
application o f  his learning, in an effort to 
accomplish the purpose for which he is 
employed.

A failure to perform any such duty is 
negligence. _

Gross negligence requires a choice o f  
a course o f action either with knowledge 
o f  serious danger to patients involved in it 
or with knowledge o f  facts which would 
disclose this danger to any reasonable 
physician. Gross negligence involves a 
risk si.ostantially greater in amount than 
that which is necessary [**3] to make 
conduct negligent.

"Proven gross negligence" is gross 
negligence proven by a preponderance o f  
the evidence. By a preponderance o f  the 
evidence is meant such evidence as when 
weighed by that opposed to it has more j
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convincing force and the greater probabil i 
lty o f  truth. _ J

In our view this definition was satisfactory. It 
clearly conveyed the idea that a major departure from the 
standard o f  care was required. See W. Prosser, Torts 
182-84 (4th ed. 1971). In fact, since the definition re­
quires a choice o f  a course o f  action either with knowl­
edge o f  serious danger or with knowledge o f  facts which 
would disclose this danger the definition meets the 
stricter standard o f  recklessness. See Restatement (Sec­
ond) o f Torts § 500 (1966), especially comment g. n 1

nl The reason for this may be that in Leavitt 
v Gillaspie, 44} P.2d 61 (Alaska 1968), we 
equated, without discussion, gross negligence 
with "willtul, wanton or reckless misconduct." 
This is not standard usage. "Most courts consider 
that 'gross negligence' falls short o f  a reckless dis­
regard o f consequences, and differs from ordinary 
negligence only in degree, and not in kind. There 
is, in short, no generally accepted meaning; but 
the probability is, when the phrase is used, that it 
signifies more than ordinary' inadvertence or inat­
tention, but less than conscious indifference to 
consequences; and that it is, in other words, 
merely an extreme departure from the ordinary 
standard o f care." W. Prosser, Torts, 183-84 (4th 
ed. 1971). In Leavitt the issue was whether an in­
struction that contributory negligence was not a 
defense to aggravated conduct on the part o f  the 
defendant should have been given. When con­
tributory negligence was the rule, a defendant's 
gross negligence, as that term is commonly un­
derstood, did not negate the defense o f  contribu­
tory negligence, while willful, wanton or reckless 
conduct did. Prosser, supra, at 426. Thus, in 
context the court in Leavitt did not err in defining 
gross negligence in recklessness terms. How­
ever, that does not mean that the two concepts 
are identical for, in theory at least, they are not.

[*♦4]

Dr. Storrs' second point is that the record does not 
contain substantial evidence o f gross negligence. The 
Judicial Review Committee found that gross negligence 
existed with respect to the liver biopsy "as manifested by

failure to recognize promptly a life threatening condition 
(hemonhagic shock), failure to institute basic, appropri­
ate, and timely treatment and failure to assume responsi­
bility to expedite treatment o f  shock." These conclusions 
were amply and explicitly supported by testimony.

[*635] Dr. Storrs next argues that it is unreason­
able, arbitrary and capricious to revoke hospital privi­
leges on the basis o f  merely one case. We disagree. A 
hospital's duty to the public it serves may well justify it 
in terminating the privileges o f  a physician who has been 
grossly negligent on one occasion. This may be espe­
cially appropriate where, as here, the physician's gross 
negligence was committed in connection with the treat­
ment o f a common condition. In Suckle v. Madison 
General Hospital, 362 F. Supp. 1196, 1214 (WD Wis.
1973). affd, 499 F.2d 1364 (7th Cir. 1974), the court 
noted that a "single case in which a physician performs 
badly may be a constitutionally [**5] adequate basis for 
non-renewal o f  staff membership." If  a hospital does not 
revoke staff privileges, or take some similar action, after 
a case o f  proven gross negligence it risks exposing itself 
to liability for similar future episodes. Purcell v. Zim- 
belman, 18 Ariz. App. 75, 500 P.2d 335 (Ariz. App. 
1972); Ferguson v. Gonyaw, 64 Mich. App. 685, 236 
N. I f  2d 543, 550 (Mich App. 1975); Bost v. Riley, 44 
N.C. App 638, 262 S.E.2d 391 (N.C App. 1980), petition 
denied, 300 N.C. 194, 269S.E.2d621 (N.C 1980); John­
son v. Misericordia Community Hospital. 99 Wis. 2d 
708, 301 N. IV 2d 156 (Wis. 1981).

Dr. Storrs' last contention is that the refusal o f  the 
JRC to reopen the record for new evidence violated his 
right to procedural due process. In our prior order o f 
remand we held that the JRC "may base its decision on 
the evidence previously submitted or, in its discretion 
ma> reopen the proceedings for new evidence." The JRC 
did not abuse its discretion in refusing to reopen the pro­
ceedings. Dr. Storrs himself requested that the eviden­
tiary hearing be held on a expedited basis. There is no 
suggestion in the record that Dr. Storrs believed that the 
evidentiary hearing would [**6] be a preliminary one 
and that additional evidence could be presented later, 
further. Dr. Storrs was not precluded from presenting 
evidence favorable to his case at that hearing.

AFFIRMED.

Connor, Justice, not participating.
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Dear Sen. French,

Thank you for taking the time to carefully analyze HB 25 and help brainstorm  potential com prom ises we 
both can agree upon.

1. In your em ail you note that you are uncom fortable with the bill referring to buildings, etc. I 
agree. Current statute exem pts unim proved land from sim ple negligence. The purpose o f  HB25 
is to clarify the liability standard for im proved land for free recreational use by the public. In 
order to  not include buildings, structures, and machinery in the bill, I would suggest the attached 
amendment.

2. In your email you request that the portion o f the land the land ow ner wishes to declare as ‘open’ 
to the public for free recreational use be specified in a license filed to the public. According to 
Dennis Bailey, although filing a license would be sim ilar to filing an easem ent, an easem ent 
would be more appropriate for this circum stance. However, I remain concerned about requiring 
such a filing. How would the public know what land is available for recreational use? W ould 
they be expected to look up the parcels that have a license filed at the recorders office? How 
would easem ents designate which land was open for recreational use? W ould the easem ent need 
to include specific descriptions, geographical land marks and GPS coordinates or would including 
an individual’s entire parcel be sufficient?

3. In your email you state that you believe landowners should have a duty to warn o f hidden dangers 
(though not necessarily obvious ones). It is very difficult to distinguish in statute which hazards a 
land ow ner is responsible for making aw are to  the public and those that are obvious.
Furtherm ore, it would put the landowner in a catch 22. If a hidden danger is unknown to the 
landowner, how can he warn the public about it? W ould the landowner be required to post signs 
sim ilar to no trespass signage requirem ents? How would notification be accom plished?

I appreciate you for engaging in the process o f  refining the specifics o f  HB 25. In summary, I can support 
the attached am endm ent to help satisfy your concerns. The intention o f  HB 25 is to encourage 
landowners to allow recreational use on their property by providing them  with clear guidelines on their 
liability. HB 25 has the potential to  open up miles o f trails for recreation across the state. I hope that we 
are able to work together towards a com prom ise on this legislation and open up more trials across the 
state.

Thank you for your thoughtful consideration.

Rep. Paul Seaton

http://www.RepPaulSeaton.com
Email: Rep_Pau!_Seaton@!egis.state.ak.us

http://www.RepPaulSeaton.com
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OFFERED IN THE SENATE 

TO: HB 25

1 Page 3, line 3:

2 Delete "improved or"

3

4 Page 3, following line 3:

5 Insert new material to read:

6 "(B) improved land, exclusive of buildings, structures,

7 machinery, or equipment on the land;"

8
9 Reletter the following subparagraphs accordingly.

10
11 Page 3, lines 7 - 8:

12 Delete all material.

A M E N D M E N T

L -1-
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March 16, 2007

The Honorable Paul Seaton 
Alaska State Legislature 
State Capitol, Room 403 
Juneau, AK 99801-1182

RE: HB 25 -  RECREATIONAL LAND USE LIABILITY/ADVERSE POSSESSION

Dear Representative Seaton:

Thank you very much for visiting with me recently, and thanks to you and your staff for 
copying me with your memorandum of March 5,2007, to Senate Resources.

You suggested to me that you were very anxious to see this bill become law. We can both 
agree that increased access for the public to private improved land is often desirable. The 
intent of your bill as stated, is to relieve private land owners who unreasonably maintain 
their improved real estate of the responsibility that normally attends such failings. The 
justification for this gift to the careless is the "q u id p ro  quo" of public access. I respectfully 
suggest that without language in the bill enforcing the qu id  p ro  quo , the bill does little or 
nothing for the public while immunizing those whose acts and omissions will foreseeably 
injure and kill members of the public.

The “directly or Indirectly”  problem.
During our visit, I explained that I have consulted with an experienced local real estate 
attorney and been advised that any private property owner could grant a “temporary 
revocable appurtenant easement” to the public. This recorded document would specify the 
land, or portion of the land, available for free public access and would leave no doubt in 
anyone's mind about what property, owned by others, they could or could not access for 
recreational purposes. It will eliminate the real and foreseeable problem that a negligent 
property owner would claim the benefit of this bill after the fact of injury, while never really 
giving the public free recreational access before the injury.

You responded that there were a number of legal impediments to this approach. Frankly,
I am unable to debate you because this is beyond my depth. I can only say that upon 
repeating as much of our discussion as: could remember and understand to those more 
capable than I, it remains their opinion that a temporary revocable appurtenant easement 
would do the job. You advised me that such an easemerif wOUld require "acceptance" by 
the state or municipality. My legal consultants tell me that such is simply not the case 
unless the state or municipality is the grantee of the easement in question.



Despite the above, and without regard to where the technical truth lies, there are other 
easy ways to make sure that negligent property owners do not get a free ride on the back 
of your injured constituents, a clearly foreseeable but unintended consequence of this bill. 
The recorder’s office will accept virtually anything for filing. Section 1 (Sec. 09.65.202) 
could be amended to read as follows:

(a) A land owner that directly or indirectly allows a 
recreational activity on the land owner’s land bv filing a 
“notice of availability for recreational activity”, in form 
specified herein, with the appropriate recorders office. 
does not, by allowing that activity,

While I can assure you I have no pride of authorship nor depth of skill in this area, such a 
“notice” might look like the following:

Notice of Availability for Recreational Activity

Notice is hereby given, pursuant to AS 09.65.202, that the 
following described real property is available for recreational 
activity by the public, without charge, or at a charge no greater 
than specifically authorized by this statute:

[Legal Description of Property, or portion thereof, 
or Metes and Bounds description of property 
and/or portion thereof intended to be open for 
recreational access.]

Date: __________________________

Signature by Land Owner:____________________________

The statutory language and the related notice can be further refined or modified to limit the 
nature or type of recreation involved. Some land owners may be very inclined to allow 
cross-country skiing or fishing or small game hunting on their property but disinclined to 
allow snowmachining, fireworks, or paintball wars.

I respectfully suggest that without some formal commitment by the owner to open their 
property for recreational access, and without some way for the recreational public to 
understand in advance where they can go and where they can't go, and what they can do 
when they get there, this bill gets the public little or nothing while immunizing from personal 
responsibility of those who unreasonably maintain their property.

The “chim e" loophole needs to be closed.
Section (b) of the bill makes it clear that the bill is not intended to benefit land owners who 
collect “a charge for entry” onto the land for recreational activities. Nevertheless, sub­
section (e)(1)(C) of the bill swallows up this protection by the wording employed.



(C) a contribution in kind, service, or cash from 
a user if all of the contribution is used to improve 
access to trails, to remedy or reduce damage, to 
provide warning of a hazard, or to remove a 
hazard from the land [is not a charge].

As this is worded, and contrary to your intent as you explained it to me, I could be charged 
a $1,000.00 trespass fee to hunt brown bear on someone’s land, fall into some barely 
visible mine shaft, suffer catastrophic injuries, and have my claim subject to a complete bar 
if, after the fact, the land owner in question used my $1,000.00 to cover up the shaft I fell 
in to. To solve this problem, I would suggest language something like the following:

(C) a contribution in-kind, service, or cash from 
a user if there is in existence before the injury 
giving rise to the claim, a documented program 
in place to use 100% of such contributions to 
improve access or trails, to remedy or reduce 
damage, to provide warning of hazard, or to 
remove a hazard from the land;

The “ land" loophole needs to be closed and expressly harmonized with Alaska’s 
nuisance statute (AS 09.46.230).
it would be poor public policy for this bill to get in the way of abatement of private 
nuisances. Abatement is authorized by AS 09.45.230. I would suggest an amendment to 
Section (c) as follows:

(c) This section may not be construed to conflict 
with, nor does it have any effect on, a liability 
release agreement between a participant in a 
recreational activity and a land owner, or where 
an action based on private nuisance is 
authorized bv AS 09.45.230.

I am quite concerned about the definition contained at Section (e)(2)(E) that includes within 
the definition of the "land” immunized by the bill “buildings, structures, other improvements, 
machinery, and equipment on the land;” I hope that all of the sponsors, and all the 
members of the legislature, appreciate that they are immunizing a list of horrors by this 
broad language. By this language, those that support this bill immunize people that “don't 
get around to fixing” the thin cable strung across a trail by making it visible or eliminating 
it with a safer barricade. If some bright light leaves a large piece of equipment unsecured, 
unattended, and with the keys in it next to the junior high school, that person or entity's 
insurance company gets a free ride on the back of some injured or killed kid when the 
inevitable happens. And, of course, if the child is injured seriously or if his health insurance 
is inadequate, the public then pays for this private stupidity, anointed and blessed by this 
legislation in its current form. I would strongly encourage limitations and tightening of the 
language in this section. However, much of the difficulty with this section might be solved



by reigning in Section (a) 2. See below.

The "known hidden” hazard loophole.
Section (a)(2) tells the negligent land owners among us that they do not

(2) owe a duty to warn persons using the land for 
a recreational activity of any dangerous 
condition, known or unknown, apparent or 
hidden;

You cannot be liable, even if you act in a grossly negligent or intentional manner, under 
circumstances where you owe no duty. As the Alaska Supreme Court has observed on 
many occasions, a prima facie tort consists of the elements of duty, breach thereof, 
causation, and damages. No duty means no tort. In this section of the bill, the legislature 
is immunizing property owners who know of a hidden hazard from all liability. Because no 
duty exists, a finding of grossly negligent breach is not going to do much for the scout troop 
that falls into the carefully camouflaged mine shaft, as the property owner and his 
insurance company chuckle all the way to the bank.

More appropriate language for this section is suggested below.

(2) owe a duty to warn persons using the land for 
recreational activity of any dangerous condition, 
of which the user knew, or should have known.
A land owner has a duty to warn of hidden 
dangers.

Conclusion.
Thank you for allowing me to comment cn this bill, and I am anxious to work with you 
toward a version that better protects your constituents from the foreseeable consequences 
of unreasonable acts and omissions by property owners.

Your very truly,
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MEMORANDUM

TO: Senator French, Chair
Senate Jud ic ia ry Comm ittee

FROM: Representative Paul Seaton

DATE: Tuesday A p r il 17, 2007

RE: Request fo r a Hearing HB 25

1 respectfu lly request a hearing before the Senate Jud ic ia ry Comm ittee on HB 25, “ An 
Ac t re la ting to landowners' im m un ity fo r a llow ing use o f land w ithou t charge fo r a 
recreational ac tiv ity ; re lating to landowners’ lia b ility where landowner conduct involves 
gross negligence o r reckless o r in ten tiona l m isconduct; re la ting to cla im s o f adverse 
possession and prescrip tive easements, o r s im ila r claims; and p rov id ing fo r an effective 
date.”

In summary, HB 25 delineates the duties o f landowmers who allov. free recreational use 
o f the ir lands.

Attached please find : HB 25, fiscal note, sponsor statement, sectional summary, letters o f 
support, comparative chart o f s im ila r leg is la tion in other states, March 5, 2007 letter to 
SRES, A p r il 2, 2007 memo to SRES, and teleconference request form .

S ta ff  con tac t: K a tie  S h o w s, ex t. 2 0 2 8

http://www.RepPaulSeaton.com
Email: Rep_Paul_Seaton@legis.state.ak.us

http://www.RepPaulSeaton.com
mailto:Rep_Paul_Seaton@legis.state.ak.us
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H B  2 5

S p o n s o r  S t a t e m e n t

House B i l l 25 encourages recreational use o f priva te lands by pro tecting landowners who 
a llow free pub lic access to the ir lands.

H B 25 stipulates that a priva te landowner does not owe to a person using his o r her 
property fo r recreational purposes, (1 ) a du ty to keep the land safe fo r use, (2) a du ty to 
warn o f unsafe cond itions, o r (3) a du ty to curta il the use o f the ir land fo r recreational 
purposes. A  landowner receives no protection under the b il l i f  they either charge fo r 
access or are g u ilty o f inten tiona l, reckless or grossly negligent conduct.

Current state law does not d irec tly address recreational use o f private lands. A laska ’s 
Recreational A c tiv it ie s statute, AS .09.65.290, passed by the legislature in 2003, m a in ly 
addresses commerc ia l operators. Some landowners are protected by A laska ’s 
un im proved land statute, AS.09.65.200, but it is d if f ic u lt to determ ine what lands qua lify 
in more developed areas. Lands near any sort o f structure, o r that have been altered 
s lig h tly from  the ir natura l state, such as a hayfie ld , may not be covered under that statute.

Parties interested in a llow ing public access o f the ir lands are unable to assess the ir risks. 
The courts likew ise have few means o f in terpre ting leg is la tive intent regarding the 
re la tionsh ip between landowner and recreational land user. HB 25 elim inates these 
ambigu ities b y gran ting im m un ity fo r the recreational use o f priva te lands in the same 
manner adopted by most other states.

HB 25 promotes recreation throughout A laska by c la rify in g the righ ts and responsib ilities 
o f landowners, encouraging them to a llow the public free recreational use o f the ir lands.

http://www.RepPaulSeaton.com
Email: Rep_Paul_Seaton@legis.state.ak.us

http://www.RepPaulSeaton.com
mailto:Rep_Paul_Seaton@legis.state.ak.us
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(907) 465-3667 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA State Capitol 
Juneau, Alaska 99801-1182 

Deliveries to: 129 6th St., Rm. 329

M E M O R A N D U M January 18, 2007

SUBJECT: Sectional summary (HB 25 (W o rk O rder No. 25-LS0174 \A ))

TO: Representative Paul Seaton 
A ttn : Ka tie Shows

FROM: Dennis C. Ba iley 
Leg is la tive Counsel

Y ou have requested a sectional summary o f the above described b il l. As a pre lim ina ry 
matter, note that a sectional summary o f a b il l should not be considered an authorita tive 
interpretation o f the b ill. The b il l its e lf is the best statement o f its contents. Since you 
have not asked particu la r questions about the b il l, the summary is in ten tiona lly brie f.

Section 1. L im its the duties owed by a landowner who allows recreational ac tiv ity , 
w ithou t charge, on the landowner's land unless the landowner acts in ten tiona lly o r 
recklessly, or is grossly negligent. A lso , provides that recreational land use may not form 
the basis fo r a c la im  o f adverse possession or s im ila r cla im .

I f  I may be o f fu rthe r assistance, please advise.

DCB :med
07-027.med



Prepared by the 
Office o f  Rep. Seaton 

4/16/2007

L e tte r s  o f  S u p p o r t  - H B  25

O r g a n i z a t i o n s ______________________________________________________________________________________________

A laska T ra ils
State Farm Insurance council, Lessmeier &  W inters 
Kachemak Heritage Land Trust
A laska Outdoor Council (w rite -up in Outdoor A laska publica tion )
Pratt Museum 
A laska State Chamber 
Ancho r Point Chamber o f Commerce 
Kenai Peninsula Borough (Resolu tion)
The Conservation Fund 
A laska Snowmobile Associa tion

Letters/Resolu tions addressing H B 415*
Na tiona l R if le  Associa tion o f Am erica 
C ity o f Hom er (Reso lu tion)
C oa litio n fo r Hom er Open Space and Tra ils 
Homer So il and W ater Conservation D is tr ic t

I n d i v i d u a l s  H B  2 5 _____________________

Ka thy S. Corp 
Va la rie Connor 
B i l l Sm ith 
Ela ine M a rtin 
Roberta Highland 
Mossy K ilc h e r

Letters addressing HB 415*
James &  Dianne M aha ffey 
K e lle y G r if f in  (Matsu Sled Dog Counc il)
Wayne C la rk 
Ka th ryn Kennedy
Caro l Grace (Snowmands Snowmachine C lub)
Dave &  M o lly  B rann (Kachemak Ski C lub )

A d d it io n a l le tte rs  from  the fo llo w in g  are a v a i la b le  upon reque st from  the sponsor:
M i l l i  M a r tin  H om er
L o isB e tt in i H om er
K e v in  &  Jeanne W a lk e r  H om er
A l P o in d ex te r H om er
D a v id  S chee r H om er
L in d sa y  W in k le r  H om er
W ayn e  W a tso n  H om er
H ea ther B e gg s  H om er
B ru ce  H ess H om er
T am ara  S chm id t H om er
B a rb  Seam an H om er
K enne th  Jones H om er
Jeanne P a rke r H om er
'"Note: Iden tica l leg is la tion was introduced last session under b il l number HB 415. 
These letters o f support speak to H B 415 but address the same to p ic /b ill as HB 25.

Homer
Homer
Homer
W as illia
Homer
Homer

Anchorage
W asilla
Gustavus
N in ilc h ik
Homer
Homer



January 24, 2007

Representative Paul Seaton 
Capitol Bu ild ing , Room 102 
Juneau, A K  99801

Dear Representative Seaton:

I would like you to know we continue to support your efforts to encourage recreational 
use o f private lands by protecting landowners who allow free public access to their lands 
as we did last year w ith HB 415. We applaud your efforts in 2007 w ith House B ill 25, 
“ An Ac t re lating to landowners’ immunity fo r a llow ing use o f land fo r recreational 
a c tiv ity .. . ”  We support your efforts to protect private property owners from lawsuits that 
could result from the informal recreational use o f trails and property when no fees are 
collected by the landowner.

L ia b ility from recreational activities has been a long-term concern by the private 
landowners w ith in Alaska. Since Alaska Trails was formed in 2003, we have addressed 
tra il issues statewide. We recognize the lia b ility concern as the number one reason why 
private landowners are hesitant to grant public access across their lands. HB 25 addresses 
that concern and we support its passage. In addition, we believe that amending AS 
34.17.055 so that easements granted “ to the public”  also receive lia b ility immunity is an 
important step in preserving and protecting public tra il access.

Thank you fo r your efforts to reduce this landowner concern and to increase recreational 
opportunities, especially tra il access, across Alaska.

Please do not hesitate to contact us i f  we can prov de additional support fo r HB25. 

Sincerely,

Jack Mosby 
Past President
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VIA HAND DELIVERY January 22, 2007
Representative Paul Seaton
Alaska State Legislature
State Capitol, Room 102
Juneau, Alaska 99801-1182

Re: HB 25

Dear Representative Seaton:

I am pleased to voice State Farm’s support for House Bill 25 relating to landowners’ 
immunity for recreational activity. If there is any information we can provide, please let me 
know.

Sincerely,

Sheldon E. Winters 
Lobbyist for State Farm

RepSenooOISEW.wpd
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January 23, 2007

Representative Paul Staton 
Capitol Building, Room 102 
Junaau, Alaska 98801

Daar Rapresentativa Seaton,

Thank you for taking the lead to sponsor and push House Bill 25 through the legislative process 
during this session. I write today to express strong support for the passage of this bill on behalf 
of the board of directors, staff and over 400 supporters of Kachemak Heritage Land Trust

As you know, Kachemak Heritage Land Trust has worked on trails Issues, and access for the 
public In general, for many years. Without a doubt, the potential for 'Ability to private 
landowners allowing access to the public presents one of the few problems to creating viable 
trail networks for our community. Most landowners support trail development and use and 
would almost certainly allow the public to cross their lands if the liability in doing so were 
lessened.

The passage of House Bill 25 will make a significant difference In the development of a 
comprehensive network of public trails, enhancing recreational opportunities for both residents 
and visitors. This action will result in improved public health, Increased economic vitality and a 
I and-use planning tool that can be counted on as the Kenal Peninsula - and other rapid ty- 
developing areas of Alaska - develop more residential areas.

Thanks very much for your time and attention. We will make our membership aware of this 
upcoming bill and will ask that they contact you and Senator Stevens to express their support

Barbara Seaman 
Executive Director



H O C  QvJ tC jL  -eJ X cV S
Overview continuedfrom page /

V .  I A  , I S S l U . ^  Z juuN U nruur 3 . 0 0 c*

' '  Swav. With support from the AOC Representative Bill Sroltzc and 
tor Charlie Huggins sponsored legislation to create the Knik River 

ftsblic Us* Area after some people proposed banning ATYs and airboats 
from  the area. The Department of Natural Resources will now initiate 
a public process to determine just how the area is regulated. Watch for 
rrsore details here, or in AOC Email .Alerts.

Rep. Stoltze inroduced legislation that would allow the Mat-Su 
Borough to take state land from the Hatcher Pass Public Use .Area. 
AO C opposed this legislation because the Mat-Su Borough has failed 
rc allow reasonable access to public lands. AOC opposes giving the 
Borough more land until they allow public access to the public land 
ir,r> have now. .After it became clear that the Borough had failed to gain 
s_pport of Mat-Su residents in their quest to take lands out of the public 
use area, Rep. Stoltze withdrew his legislation, effectively killing the land 
transfer for another year.

Long-time AOC supporter Senator Ralph Seekins introduced SB 170 
Last year in an effort to combine an increase in hunting and trapping 
fees with several changes to Fisk and Game statutes (Title 16). AOC 
testified on the bill last summer when the Senate Resources Committee 
held hearings around the state. Senator Seekins brought the bill up again 
this year, with support from AOC, but ran out of time. AOC’s proposed 
changes to the fish and game statutes were addressed in the Spring 2006 
newsletter. AOC will continue to work with legislators during the next 
vession to secure needed funding from licenses holders for active game 

igement.

For some time now Senator Seekins has been trying to open up state 
Lar-id in the Dalton Highway corridor from the Yukon River north. 
Current law bans off-road vehicles from operation for 5-miles on either 
side of the road. Seekins sponsored SB 85, which would repeal the ban 
ar*d start a planning process within DNR to implement rules for ORV 
us* m the corridor. BLM has also begun preliminary plans for developing 
a comprehensive off-highway vehicle plan in partnership with the state. 
The bill passed the Senate but fell short in the House. AOC supported 
SB 85 just as we support most legislation to allow access to state land as 
long as regulations are in place to maintain the high quality of the wildlife 
habitat. We hope Senator Seekins will re-introduce this legislation to 
aiiow more Alaskans to enjoy the outdoors.

Over the past couple of years legislators have introduced various 
versions of a bill chat would create a wildlife viewing fee. Again this 
vear there were bills in both the House and Senate. Senator Con Bunde 
sponsored SB 166. which would require that anyone between 16 and 
66 pay a S5 fee to view .Alaska’s wildlife. The fee would be waived for 
anvcne who already holds a hunting, trapping or fishing license. SB 166 
died in the Senate Resources Committee. Look for some version of this 
idea to surface again next year. ____

Rep. Paul Seaton, of Homer, introduced HB 415. which would have 
held landowners immune from liability if they allowed access to their 

free of charge. There are cases where public recreational lands are 
separated bv sections of private land. The private land holders don't oppose 
people crossing their land, but fear the potential for liability. Seaton tried 
to waive that liability if the land owners warn of any dangerous conditions. 
The bill passed the House, but never got a vote in the Senate. Chances 
are that a bill similar to HB 4 15 will be re-introduced next vear.

Two management bills that didn’t make it were HB 464 and HB i '2  
HB 464 was introduced by AOC member and outdoorsman Rep Ern 
Croft and would have prohibited a hunter from taking the horns or antler 
unless they salvaged at least 50% of the meat from the kill. The House 
Resources Committee held a couple of good hearings on this bill late ir 
the session. Rather than supporting a reduction in the amount of meat 
currently required by law for salvage, which is essentially all the edible 
meat. AOC used the hearings to again advocate for stronger enforcement 
of game laws. HB 464 died in the House Judiciary Committee. HB C2  
was introduced by our good friend Rep. Bill Stoltze and would have pm 
the Suaitna Drainage Salmon Management Plan, currently in policy, 
into statute. ADF&G opposed this legislation stating that they oppose 
putting regulations into statute because policy language is too pecific to 
be -.^.opriate for statutory language. AOC supported this bill because 
we believe that the present commercial fisheries interest domination of 
the Alaska Board of Fisheries has been detrimental to the sustainability 
of some salmon runs in the past. L'nfortunatcly, the bill was referred to 
the House Special Committee on Fisheries where it met a quick death at 
the hands of legislators from commercial fishing districts.

AOC actively supported new members to the Boards o f  Fisheries 
(BOF) and Game (BOG). Governor Murkowski appointed Jeremiah 
Campbell to the BOF, first to fill the remainder of an unexpircd term, 
and then for a new 3-year term. Mr. Campbell has experience in both 
commercial and sport fishing, and we were impressed with his knowledge 
of. and concern for, in-river fisheries. Mr. Campbell's votes on the 
board regarding salmon returns to the Copper River and upper Susitna 
drainage showed his concern for sustainable salmon runs. AOC worked 
with Kenai River Sportfishing Association in supporting Mr. Campbell's 
confirmation. We are especially appreciative of the efforts of Cook Inlet 
Sportfishing Caucus member, Bob Penney, during this exercise.

AOC also supported the confirmation of long-time AOC supporter 
Bonnie William* of Fairbanks to the BOF. Bonnie has served with 
distinction on the Fairbanks North Star Borough Assembly. Bonnie 
has been an avid personal use fisher for 55 years in .Alaska and has a 
strong personal dedication to maintaining the integrity of Alaska's 
wildlife regulatory development process, which considers the opinions 
and experience of all individuals who use and enjoy fish and game. In 
her tesrimony during confirmation hearings before the Legislature. 
Bonnie affirmed her commitment to ensuring healthy, strong fisheries 
that sustain and meet the needs of subsistence, sport/personal use, and 
commercial fishing in Alaska.

AOC appreciated Governor Murkowski's reappointment of Cliff 
Judkins ofWasilla to a second term on the Board of Game. TheGosernor 
also added rwo new BOG members, Dick Burley of Fairbanks and Paul 
Johnson of Unalaldeet. They were confirmed by the legislature uith 
AOC’s full support. Mr. Burley previously served on the Board of Game 
a few years back and did a very admirable job as chairman, maintaining 
a balanced and objective approach. His service was very beneficial to 
AOC’s membership and we now look forward to another term for Mr, 
Burley on the BOG.

Members of the Boards of Fisheries Game have one of the toughe-t 
jobs in the state. AOC recognizes the personal commitment every one 
of these .Alaskans makes when they accept an appointment. W e thank  
them all. ■



M u s e u m

January 22, 2007

Representative Paul Seaton 
State Capitol, Room 102 
Juneau, AK 99802

345 W. Sterling Highway 
Suite 102B 
Homer, AK 99603

Dear Representative Seaton,

The Pratt Museum enthusiastically supports House Bill 25, encouraging recreational use of 
private lands by protecting landowners who allow free public access to their lands. As a land 
owner of urban green space in Homer, the Pratt maintains a forest ecology trail with public 
access. We are also currently working with our neighbors, both public entities and private land 
owners, to develop trail connectivity in Homer. Legislation such as HB 25 will be particularly 
important in realizing greater community plans for trails in and around Homer.

The Pratt Museum is dedicated to the process of education by exploring the natural 
environment and human experience relative to the Kachemak Bay region of Alaska and its 
place in the world. The Museum seeks to inspire seif-reflection and dialogue in its community 
and visitors through exhibitions, programs, and collections in the arts, sciences and humanities.

HB25 will help us assess our risks in allowing public access to our land as well as our risks in 
participating in a greater trail system for Homer bordering and impacting our property. As one of 
the few nonprofit organizations owning a sizeable amount of land in the city center, we are 
committed to preserving urban green space and providing public access and educational 
interpretation of that green space. Passage of HB25 would encourage us to continue this effort 
which allows public free recreational use of our land.

Thank you for all your hard work on HB25. Please let me know if the Pratt can be of further 
assistance in the process.

Sincerely,

Heather Beggs 
Museum Director

3779 B art le tt Street, H om er, A laska 9 9 6 0 3 -7 5 7 9
E m ail: m fo@ p ra tlm useum .o rg  W eb: untnv. p ra ttm useum .o rg

(9 0 7 ) 2 3 5 -8 6 3 5  
Fax : 2 3 5 -2 7 6 4

mailto:mfo@pratlmuseum.org


February 09, 2007

Representative Paul Seaton 
State Capitol Room 102 
Juneau, Alaska 99801

Representative Seaton,

The Alaska State Chamber of Commerce supports House Bill 25. Private 
landowners often play a pivotal role in accessing Alaska’s outdoors through 
leasing or granting permission to use their own private property. This role 
helps small businesses blossom while providing recreational access for 
Alaska’s burgeoning tourist and adventure activities. Without legal 
protections new tourist and adventure activities may be limited or threatened 
altogether. We believe HB 25 will increase business in Alaska by protecting 
private property owners from the potentiality of far-reaching lawsuits.

Jobs and economic opportunity are limited in many parts of Alaska. HB 25 
may have additional benefits by creating opportunities in Alaska’s remotest 
locations. The State Chamber encourages your constructive work with 
regards to HB 25 and we are hopeiiil that the bill will move through the 
legislative process.

Ber*
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b e r  ?  C o m m e r c e -

* P .O .  Box 6 10 ,  A n ch o i P o in t , Ala ik a  99556 * H ite . 156 S t i l l i n g  Hwy * (90 7 )  235-2600 *

January 31, 2007

The Honorable Representative Paul Seaton 
House of Representatives 
Alaska State Capitol 
Juneau, Alaska 99801-1182

RE: HB 25

Dear Representative Seaton:

The Anchor Point Chamber of Commerce Board of Directors supports HB 25. This bill provides 
reasonable liability protection for private property owners who allow recreational use of their 
property.

Anchor Point is an unincorporated area within the Kenai Peninsula Borough. The Kenai 
Peninsula Borough does not accept trail easements, which means the only other way a land owner 
may avoid liability is to grant a trail easement to the State. This is an unreasonable burden for the 
land owner as well as a financial burden for the State. For land owners within the unincorporated 
areas of the Kenai Peninsula Borough, the liability protection granted by HB 25 is needed to 
protect private property owners and to preserve outdoor recreational opportunities.

Without the passage of HB 25, .~nd owners will remain vulnerable to frivolous law suits for 
allowing simple activities such as neighbors skiing across their land. Protections for land owners 
are needed to support the recreational activities of hiking, skiing, snow machining, hunting and 
more. These activities are important to our quality of life and the character of our community.

Through HB 25, the State of Alaska has the opportunity to protect recreational and private 
property interests at the same time. The Anchor Point Chamber of Commerce supports and 
encourages the passage of this bill.

Paul Voeller 
President



In troduced by: M artin
Date: 02.06/07
Action : A dop ted a s Amended
Vote: 9 Y e s , 0 N o , 0 Absent

KENAI PENINSULA BOROUGH 
RESOLUTION 2007-010

A RESOLUTION SUPPORTING HOUSE BILL 25 AS CURRENTLY WRITTEN 
RELATING TO LANDOWNERS’ IMMUNITY FOR ALLOWING USE OF 

PRIVATE LAND FOR RECREATIONAL ACTIVITIES

WHEREAS, although Alaska Statute 09.65.200 provides immunity to land owners for certain 
uses of their unimproved land, Alaska currently does not have a statute that 
protects landowners from liability for the use of their improved land for private 
recreational use such as skiing, hiking, snowmachining, and horseback riding; and

WHEREAS, House Bill 25 would enact a statute to delineate the responsibilities of landowners 
who allow free public access to their lands for recreational uses; and

WHEREAS, the bill states that a private property owner does not owe a person using the land 
for recreational purposes a duty’ to keep the land safe for use, a duty to warn of 
unsafe conditions, a duty to prevent recreational use of the land, and does not 
assume responsibility for any injury to persons or property; and

WHEREAS, HB 25 also provides that recreational land use allowed by a landowner without 
charge may not be used to obtain a prescriptive easement or to adversely possess 
the property; and

WHEREAS, approximately 45 other states have similar statutes; and

WHEREAS, HB 25 will encourage private property owners to allow recreational uses on their 
lands, possibly leading to the development of more trails and expanding 
recreational opportunities for all Alaskans; and

WHEREAS, in March 2006, the assembly adopted Resolution 2006-027 which supported HB 
415, the prior legislature’s version of the current HB 25, and the two are 
substantially the same;

NOW, THEREFORE, BE IT RESOLVED BY THE ASSEMBLY OF THE KENAI
PENINSULA BOROUGH:

SECTION 1. That the Kenai Peninsula Borough Assembly supports and endorses the passage 
of House Bill 25 as currently written.

Kenu. Peninsula Borouch. Alask; Resolution ?'tn7-fit'



K a t ie  S h o w s

From: BradMeiklejohn@aol.com

Sent: Tuesday, February 27,2007 12:13 PM
To: Sen. Charlie Huggins

Subject: Support for HB25

T H E  C O N S E R V A T I O N  F U N D ___________________
BRAD  A. MEIKLEJOHN 

ALASKA  REPRESENTATIVE 
2727 HI LAND ROAD 

EAGLE R IVER . ALASKA 99577 
(907 ) 694-9( I60/9070KA X 
Brjdmeikleiohnift.3ol.com

February 27, 2007

Senator Charlie Huggins, Chair 
Senate Resources Comm ittee 
A laska State Legis la ture 
Juneau, A laska

RE: Support fo r House B i l l 25

Dear Senator Huggins,

I am w rit in g in support o f House B i l l 25, a b il l expanding legal im m un ity fo r landowners who allow 
pub lic use o f the ir lands.

W h ile Alaska has an abundance o f pub lic lands, access to these lands is often blocked by landowners 
who are apprehensive o f the potentia l lia b ilit ie s o f a llow ing pub lic use o f the ir lands. M any states 
have adopted leg is la tion that shields priva te landowners from  lia b ility , and such laws have expanded 
opportun ities fo r pub lic access and recreation.

I ask fo r you r support o f House B il l 25.

S incere ly,
/s/

B rad M e ik le john 
A laska Representative

2 /7 8 /7 0 0 7

mailto:BradMeiklejohn@aol.com


I appreciate the opportun ity to comment on the A laska State Snowmobile Assoc ia tion ’ s 
pos ition o f support fo r H B 25. As the umbre lla organization that coordinates ove r 1600 
members o f local snowmobile clubs, we appreciate Rep Seaton’s addressing o f an issue 
that has presented its e lf as an impediment to access o f develop ing parcels o f land 
throughout A laska. W N le these occasions have been infrequent up to now , the prob lem is 
certa in to increase bo i  frequency as w e ll as impact as the State o f A laska mainta ins 
the rate o f g row th in both settlement o f land as w e ll as recreational use o f pub lic 
property.

Lands being cu rren tly developed in our less populated areas many times inc lude sections 
o f recreational tra ils that are enjoyed by several types o f enthusiasts, in c lud ing but not 
lim ited to snowmobilers. M any times these sections o f tra ils are leading from  a park ing 
loc? Jon to a destination accessible on ly by the tra il system. Whenever there are 
unresolved questions o f lia b ili ty  fo r landowners a llow ing free recreational access, the 
most common reaction by the landowner is to protect his interest in the most effective 
way available. U n fo rtuna te ly fo r access, this generally means p roh ib iting the ve ry use 
that he or she u tilized fo r development o f this property.

Routes that have tra d itio na lly allowed thru passage to areas beyond the priva te 
landowners ho ld ings become more d if f ic u lt or impossible. G iv in g priva te landowners 
protection from  frivo lous o r nuisance cla ims that cou ld possib ly lead to adverse 
possession o f the hold ings. Th is protection goes a long ways toward development o f 
healthy and m u tua lly benefic ia l relationships between private landowners and 
recreationists.

In conclusion, the A laska State Snowmobile Associa tion supports th is leg is la tion and 
offers our appreciation to Representative Seaton fo r sponsoring it.

K ev in H ite 
President
A laska State Snowmobile Association 
www .aksnow .org 
907-522-6373 Home 
907-529-0106 M ob ile

http://www.aksnow.org


N a t io n a l  R i f l e  A s s o c ia t io n  o f  A m e r i c a

11250 Waples M ill  R oad 
F airfax , VA 22030

5 M a y  2006 

B ra d  K r u g e r
A K  N R A  F ie ld  R e p r e s e n ta t iv e  
PO  B o x  1098 
H om e r , A K  99603

D e a r R e p  S e a to n ,

I  am  w r i t in g  y o u  to d a y  in  s u p p o r t  o f  H B  415.

H o u se  B i l l  415 e n c o u ra g e s  r e c r e a t io n a l u s e  o f  p r iv a te  la n d s  b y  p ro te c t in g  la n d o w n e r s  w h o  a l lo w  
fre e  p u b l ic  a c c e s s  to  t h e i r  la n d s .

H B  415 s t ip u la te s  th a t a  p r iv a t e  la n d o w n e r  d o e s  n o t o w e  to  a  p e rso n  u s in g  h is  o r  h e r  p ro p e r ty  fo r  
re c r e a t io n a l p u rp o se s  (1) a  d u t y  to  k e ep  th e  la n d  s a fe  f o r  u s e , (2) a  d u ty  to  w a rn  o f  u n s a fe  
c o n d i t io n s  o r  (3) a d u t y  to  c u r t a i l  th e  u s e  o f  th e ir  la n d  fo r  r e c r e a t io n a l p u rp o se s . A  la n d o w  ner 
r e c e iv e s  n o  p ro te c t io n  u n d e r  th e  b i l l  i f  th e y  e i th e r  c h a rg e  fo r  a c c e s s  o r  a re  g u i l t y  o f  in te n t io n a l, 
r e c k le s s  o r  g ro s s ly  n e g l ig e n t  c o n d u c t .

U n fo r tu n a te ly  c u r r e n t  s ta te  la w  d o e s  no t d i r e c t ly  a d d re s s  r e c r e a t io n a l u s e  o f  p r iv a te  la n d s . 
A la s k a ' s  R e c r e a t io n a l A c t i v i t i e s  s ta tu te , AS.09.65.290, p a s s e d  b y  th e  le g is la tu r e  in  2003, m a in ly  
a d d re s s e s  c o m m e r c ia l o p e r a to r s . S o m e  la n d o w n e r s  a re  p ro te c te d  b y  A la s k a ' s  u n im p ro v e d  la n d  
s ta tu te , A S .09.65.200, b u t  i t  i s  d i f f i c u l t  to  d e te rm in e  w h a t  la n d s  q u a l i f y  in  m o re  d e v e lo p e d  a rea s . 
L a n d s  n e a r an y  s o r t  o f  s t r u c t u r e ,  o r  th a t h a v e  b e e n  a lte r e d  s l i g h t ly  f r o m  th e ir  n a tu ra l s ta te , s u c h  as 
a  h a y f ie ld ,  m ay  n o t b e  c o v e r e d  u n d e r  th a t s ta tu te .

P a r t ie s  in te r e s te d  in  a l lo w in g  p u b l ic  a c c e s s  o f  th e ir  la n d s  a re  u n a b le  to  a s s e s s  th e ir  r i s k s .  T h e  
c o u r t s  l ik e w is e  h a v e  f e w  m e a n s  o f  in te rp re t in g  le g i s la t i v e  in te n t  r e g a r d in g  th e  r e la t io n s h ip  
b e w e e r :  la n d o ’-vner a n d  r e c r e a t io n a l la n d  u s e r . H B  115 e l im in a t e s  th e se  a m b ig u i t ie s  b y  g ra n t in g  
im m u n ity  f o r  th e  r e c r e a t io n a l u s e  o f  p r iv a te  la n d s  in  th e  s am e  m a n n e r  a d o p te d  b y  m o s t o th e r  
s ta te s .

H B  415 p rom o  e s  r e c r e a t io n  th ro u g h o u t  A la s k a  b y  c la r i f y in g  th e  r ig h t-  a n d  r e s p o n s ib i l i t ie s  p f  and 
o w n e r s , e n c o u ra g in g  th em  to  a l lo w  th e  p u b l ic  fre e  re c r e a t io n a l u se  o f  th e ir  la n d s .

T h a n k  y o u  fo r  l is t e n in g .

S in c e r e ly ,

A K  N R A  F ie ld  R e p



Mayor/ 
Parks & Recreation 

RESOLUTION 06-30 Commission

CITY OF HOMER
HOMER, ALASKA

A RESOLUTION OF THE CITY COUNCIL OF HOMER 
ALASKA IN SUPPORT OF HOUSE BILL 415 ENTITLED 
“AN ACT RELATING TO LANDOWNERS’ IMMUNITY 
FOR ALLOWING USE OF LAND FOR A 
RECREATIONAL ACTIVITY; AND PROVIDING FOR AN 
EFFECTIVE DATE”.

WHEREAS, Current Alaska law does not address recreational land use directly; and

WHEREAS, Protection is granted only on lands qualifying as “unimproved”, however 
it is difficult to legally define an improvement, which is a great concern to landowners when 
considering recreational land use; and

WHEREAS, This distinction should not be the benchmark used for protecting 
landowners when considering recreational land use; and

WHEREAS, HB 415 encourages the recreational use of private lands by protecting 
land owners that allow free public access to their lands; and

WHEREAS, HB 415 clearly stipulates that a private land owner does not owe a 
person using their property for recreational purposes,

• A duty to keep the land safe for use
• A duty to warn for unsafe conditions
• A duty to curtail the use of their land for recreational purposes; and

WHEREAS, A landowner receives no protection under HB 415 if they charge for 
access or are guilty of intentional, reckless or grossly negligent conduct.

NOW, THEREFORE, BE IT RESOLVED That the City Council of Homer Alaska 
finds that the passage of HB 415 is in the best interest of landowners allowing use of their 
land for a recreational activity, and

BE IT FURTHER RESOLVED That the Council hereby expresses its strong support 
for HB 415 and urges that the Legislature and Governor pass it into law.



C o a lit io n  for  H o m er  O p en  S p a c e  a n d  Trails  
(9 0 7 )  2 3 5 - 2 9 2 6

Representative Paul Seaton 
Capitol Building, Rm. 102 
Juneau, AK 99801

J a n u a r y  1 8 , 2 0 0 6

Dear Representative Seaton:

This past November the Coalition for Homer Open Space and Trails met with 
you and your staff to discuss potential changes to the Alaska liability statutes, 
especially as they affect landowner liability and recreational activities.

We thank you for your time on this effort and would like to express our strong 
support for continuing the pursuit o f alternative language that will help 
landowners to feel more comfortable with their liability concerns and be more 
apt to allow access for recreational opportunities across their land.

As it stands, the existing statues are confusing for landowners to understand 
their rights and responsibilities and, as such, landowners have become more 
concerned about their liability. We hope the new legislation will clarify the 
rights or property owners to allow public use of their land without fear of petty 
liability actions.

Please contact me at the above listed number if you have any questions or 
suggestions regarding COHOST and the ideas expressed in this letter. Your 
support and involvement could make a very positive difference.

Sincerely,

Bruce Hess 
Founding Member



Homer
C/-:/ j f  \ u ^ oy . 4 0 1 4  Lake S t ru t , suite 201
S o il  & W a t e r  Homer, Alaska 99003

Conservation District

Rep. Paul Seaton 
Capitol Building, Room 102 
Juneau, AK 99801

Dear Representative Seaton:

During our February 9th Board of Supervisors meeting, our board membera reviewed 
House Bill 415, “An Act relating to landowners’ immunity for allowing use of land for 
recreational activity,” and expressed strong support for this bill. Our Board unanimously 
supported your efforts to protect private property owners from frivolous lawsuits that 
could result from the informal use of trails and property for recreational uses.

Since 2001, the Homer Soil and Water Conservation District has worked with 
recreational issues on the Kenai Peninsula and have recognized a strong need for greater 
liability protection for landowners. This bill addresses this need and we are thrilled to see 
it in the legislature this session.

We would like to highlight that we support this bill in its current state; should any 
changes be made to the bill’s language, we would like to consider any new implications 
of those changes.

Thanks for your hard work in Juneau, Paul. We appreciate you having your 
representation and thank you for your work on House Bill 415.

Please let us know if we can be of further assistance.

Sincerely,

Shirley Schollenberg 
District Manager

“To provide education and leadership in the conservation and sustainable use o f soib 
and water- related resources through cooperative programs that protect, restore



K a t l t  S h o w s

crom:
#*nt:

To:
Subject:

Kathy Corp [kcorp@alaska.net] 
Wednesday, January 24, 2007 9:19 AM 
Katie Shows
HB 25, with address included

G o o d  m o r n i n g !

HB  2 5 ,  l i m i t i n g  t h e  l i a b i l i t y  o f  p r o p e r t y  o w n e r s  f o r  i n j u r i e s  s u s t a i n e d  b y  r e c r e a t i o n a l  
v e h i c l e  u s e r s ,  i s  a  g o o d  t h i n g .

I  ow n  c l o s e  t o  h a l f  t h e  l o t s  i n  a  s u b d i v i s i o n  w h i c h  w a s  o r i g i n a l l y  my f a t h e r ' s  h o m e s t e a d .  
T h e  l a n d  i s  e a s i l y  a c c e s s i b l e ,  a n d  p r e t t y  g o o d  s n o w m a c h i n e  r i d i n g .  I t  i s  n o t  a t  a l l  
u n c o m m o n  t o  h a v e  u n i n v i t e d  s n o w m a c h i n e  r i d e r s  o n  t h e  p r o p e r t y .

A s  f a r  a s  I ' m  c o n c e r n e d ,  t h e s e  f o l k s  a r e  w e l c o m e .  T h e y  s e e m  t o  b e  m o s t l y  t e e n a g e r s ,  w i t h  
o c c a s i o n a l  f a m i l y  g r o u p s .  I t  i s  p l e a s a n t  t o  s e e  a n d  h e a r  t h e m  o u t  t h e r e  h a v i n g  g o o d  c l e a n  
f u n .

B u t  I  h a v e  t o  a d m i t  t h a t  t h e  l i a b i l i t y  i s s u e  h a s  a l w a y s  b e e n  a  n i g g l i n g  w o r r y .  T h u s  f a r ,  
I ' v e  a l w a y s  b i t  my l i p  a  l i t t l e ,  a n d  a s s u m e d  t h a t  t h e  t y p e  o f  p e o p l e  e n g a g i n g  i n  a c t i v e ,  
o u t d o o r  r e c r e a t i o n  a r e  n o t  t h e  t y p e  o f  p e o p l e  g i v e n  t o  s u i n g  i n n o c e n t  p r o p e r t y  o w n e r s .

I  w o u l d  v e r y  m u c h  l i k e  t o  s e e  HB 2 5  b e c o m e  l a w .

T h a n k s  . . .

K a t h y  S . C o r p  
4 0 9 3 5  R u t h  Way  

o m e r ,  A K .  9 9 6 0 3  
19 0 7 )  2 3 5 - 2 3 3 5  ( d a y s )
( 9 0 7 )  2 3 5 - 0 6 0 5  ( h o m e )

mailto:kcorp@alaska.net


Katie Shows

From: Valerie Connor [redherring007@hotmail.com]
Sent: Monday, January 22, 2007 9:39 AM
To: Katie Shows
Subject: HB25

Dear Katie,

I wanted to thank you for the work you have put into HB 25. Your support on this issue is much 
appreciated.

I would like to go on record as being in favor of this bill. It has the potential to benefit many 
communities around Alaska. With increasing sprawl, diminishing open spaces and health problems 
associated with inactivity, this bill is greatly needed. I can't imagine who would be against this bill. It 
benefits everyone. I believe many landowners would welcome a trail through their lands if they were 
relieved of the burden of a possible lawsuit. Please add my name to the list of supporters for HB 25.

Many thanks,

Valerie Connor

963 Cape Douglas Way Homer, AK 99603 

235-6371

FREE online classifieds from Windows Live Expo □ buv and sell with people you know

mailto:redherring007@hotmail.com


bill.smith@acsalaska.net 
Monday, Janu&ry 22, 2007 11:36 PM 
Katie Shows 
HB 25

H i  K a t i e ,

T o  R e p r e s e n t a t i v e  P a u l  S e a t o n ,
T h i s  l e t t e r  i s  t o  e x p r e s s  my s t r o n g  s u p p o r t  f o r  HB 2 5 .
T r a i l  u s e r s  a l l  o v e r  A l a s k a  w i l l  b e n i f i t  f o r m  t h i s  i m p o r t a n t  p r o t e c t i o n  f o r  c o n t i n u e d  a n d
i m p r o v e d  t r a i l  a c c e s s .

P l e a s e  i n f o r m  y o u r  f e l l o w  l a w m a k e r s  t h a t  t h i s  b i l l  w i l l  h e l p  a  b r o a d  s p e c t r u m  o f  A l a s k a n s .

I t  w o u l d  b e  e s p e c i a l l y  r e s p e c t f u l  t o  t r a d i t i o n a l  A l a s k a n  w a y s  i f  t h e r e  c o u l d  b e  a d d e d  t h e
a b i l i t y  o f  i m m u n i z e d  l a n d o w n e r s  t o  g r a n t  t h e  u s e  o f  t r a i l w a y s  t o  n o n - m o t o r i z e d
t r a n s p o r t a t i o n  p u r p o s e s  a s  w e l l  a s  r e c r e a t i o n a l  u s e r s .

B i l l  S m i t h  
PO  B o x  1 5 0  
H o m e r  A K  9 9 6 0 3  
2 3 5 - 8 9 3 2

1

mailto:bill.smith@acsalaska.net
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K a t ie  S h o w s

From: Elaine Martin [lovemushing@yahoo.com]

Sent: Tuesday, January 23, 2007 9:52 PM

To: Katie Shows

Subject: protection of property owners trails

Hello there Ms. Shows,

My friend Kelly Griffen forwarded your email regarding the issue of keeping trails open to recreational 
uses. I wanted to also weigh in on this issue and have you forward my email to any relevant parties 
regarding my whole hearted support for this house bill that would protect the owners of private property 
who allow recreational use of trails that cross it.

As a musher who depends on the trails to train my team of dogs I urge lawmakers to pass this bill so that 
future use will be ensured. Every year new developments encroach apoun this traditional haven of dog 
sled drivers in the Knick and surrounding areas. If steps are not taken to protect our access to trails a 
historic and treasured sport for which Wasilla is well laiown will become obsolete, and Alaska will 
loose a valued part of it's heritage.

I cannot be there to testify tomorrow, but would appreciate it if you would make my email available to 
whoever can best help this bill pass. Thank you.

Sincerely, Elaine Martin
HC 35 Box 5355-M 
Wasilla, AK 99654

Looking for earth-friendly autos?
at Yahoo! Autos' Green Center.

mailto:lovemushing@yahoo.com


 O r i g i n a l  M e s s a g e ------------
F r o m :  s e a s i d e  [m a i l t o : s e a s i d e 9 a l a s k a . n e t ]
S e n t :  W e d n e s d a y ,  J a n u a r y  2 4 ,  2 0 0 7  3 : 0 5  PM 
T o :  R e p .  P a u l  S e a t o n  
S u b j e c t :  H B 2 5

D e a r  M r .  S e a t o n
I  am  s o r r y  I  w a s  u n a b l e  t o  a t t e n d  t h e  h e a r i n g  f o r  HB  2 5  h e r e  i n  H o m e r  t o d a y .
H o w e v e r ,  p l e a s e  n o t e  t h a t  I  am 1 0 0 %  i n  f a v o r  o f  t h i s  b i l l  a n d  w o u l d  l i k e  t o  s e e  e v e r y t h i n g
d o n e  t o  h a v e  i t  p a s s  b o t h  t h e  H o u s e  a n d  t h e
S e n a t e .  I  am o w n e r  o f  S e a s i d e  F a r m  a n d  a s  T r u s t e e  o f  t h e  6 0 0  a c r e
K i l c h e r  h o m e s t e a d ,  a n d  f e e l  i t  w o u l d  b e  i n  t h e  b e s t  i n t e r e s t  o f  a n y  o n e  w h o  h a s  p r o p e r t y
t o  n o t  h a v e  t o  b e  l i a b l e  f o r  p e o p l e  r e c r e a t i o n a l l y  c r o s s i n g  o r  u s i n g  p r i v a t e  l a n d .

T h a n k s

M o s s y  K i l c h e r ,

1

mailto:seaside9alaska.net


/ iw in *  i f io i j  j a i i y  o i i u n a
i« n t: Monday, February 12, 2007 9:31 AM
To: katie.shows@legis.state.ak.us
Subject: FW: New Pom:HB 25 Recreational Land Use Liability/adv. Poss

 O r i g i n a l  M e s s a g e ...............
F r o m :  P O M S S l e g i s . s t a t e . a k . u s  [m a i l t o : P 0 M S 3 l e g i s . s t a t e . a k . u s ] 
S e n t :  M o n d a y ,  F e b r u a r y  1 2 ,  2 0 0 7  9 : 2 8  AM 
T o :  M a r y  J a n e  S h o w s
S u b j e c t :  New P o m :H B  2 5  R e c r e a t i o n a l  L a n d  U s e  L i a b i l i t y / a d v .  P o s s

R o b e r t  A r c h i b a l d  
? o  B o x  2 4 6 0

H o m e r  9 9 6 0 3 - 2 4 6 0 ,

A s  o w n e r s  o f  t h i r t y  f i v e  a c r e s  w i t h  m an y  t r a i l s  u s e d  b y  t h e  p u b l i c  I  s t r o n g l y  s u p p o r t  HB  
2 5 .  I t ' s  t i m e  t o  h e l p  p r i v a t e  p r o p e r t y  o w n e r s  m a i n t a i n  a c c e s s  t o  t r a i l s  w i t h o u t  t h e  w o r r y  
o f  l i t i g a t i o n .  Y o u r  s u p p o r t  i s  g r e a t l y  a p p r e c i a t e d .

1

mailto:katie.shows@legis.state.ak.us
mailto:P0MS3legis.state.ak.us


From: Dianne Mahaffey [dm ahaff QalMkt. net]
Sant: Friday, March 10, 2006 0:01 AM
To: Rap. Paul Seaton
Subject: HB415

We want to commend you on your work to introduce and move forward HB415.

Ae long-time t r a il uaera in Alaska, we feel th is is a very important piece of legislation.
Thank you fo r your effortsc

James R. 6 Dianne D. Mahaffey 
9601 Midden Way 
Anchorage, AK 99507

In  Lalng
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F.om: Kelley G [kelleygQgci.net]
Sent: Wednesday, March 22, 2006 5:26 PM
To: Rep. Paul Seaton; Rep. Harry Crawford; Rep. Mary Kapsner

Subject: HB 415A

To Whom it May Concern,

I am a member of the MatSu Sled Dog Council, Inc. a non-profit dedicated to education and preservation of dog 
mushing in Alaska, as well as a Yukon Quest and Iditarod musher. Trails are a critical part of the equation in the 
sport of dog mushing, which is the official state sport.
Due to the massive amount of development, especially in the MatSu, we are losing trails everyday. Even trails 
along public right of ways are in danger because of road development.
And in light of today's litigious society, many landowners are reluctant to allow historic or new passage across 
their properties, which further restricts and in many cases, cuts trails Into unusable pieces.
Please give trail developers a powerful tool to maintain access and create new trails! Landowners should not be 
held liable for n ishaps on a trail on their property! I am a property owner with a self-made trail that makes me 
nervous about allowing anybody else to use. end as firmly as I believe in trails, I have to consider whether the 
allowing access is worth the possibility of losing everything I own.

Please pass HB0415AII

Sincerely,

Kelley Griffin
HC 35 Box 5355 Z
Wasilla, AK 99654
907-373-1126
Voter ID# 07408940
Voter Precinct • Knik/ Goose Bay
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My name is Wayne G. Clark. I live at P.O. Box 164; Gustavus, Alaska 99826 (Spring,summer,fall), and the winters 

in Douglas, Alaska 99824. Due to the fact I will be on a boat in transit to Gustavus on Weds. March 22 ,1 will not be 

able to phone in my support for the HB 415 hearing.

As a retired teacher who taught outdoor classes, a wilderness guide, hunter, and hiker, I feel the bill addresses the 

needed description of liability to landowners enabling them to allow free access to their lands. This I feel, will help to 

encourage future growth of the state's recreational trails. Many trails around the state are used by scores individuals 

to see the beauty of our State, and to appreciate its resources. Any steps to enhance their use should be strongly 

supported. It is the free access to our waters, and great trail systems thst bring many back to enjoy our wonderful 

outdoors here, and seems to be the things many remember when they return from their visits.

Therefore, I ask your support for HB 415.

Sincerely, 

wayne g. dark

(907)-364-3226/ (907) 697-2335/ (907) 209-1441(c)
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I a n  L a l n g

From: Aflsh-n-See/Kennedy's [aflthntAeQalaskj.com]
Sent: Tuesday, March 07,2006 8:49 AM
To: Rep. Paul Seaton
Ce: cohoataQflmail.com; Molly Brann
Subject: in favor of HB 415

Representative Seaton,
I am a cross country skier and land owner who would benefit from the passing of HB 415. The 
protection to private land owners that this bill would provide would definitely encourage me to 
participate. I currently go to great measure to prevent trespassing on my land. Also as a skier who 
travels to Homer occasionally to ski I am aware that is a big issue there. Many fine trails could be 
expanded without huge cost if this bill passes.

Thank you for your help to pass HB 415,

Kathryn Kennedy 
P.O. Box 39011 
Ninilchik, Alaska 99639 
907-567-3310 
afishnsee@alaska com
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Ian Laing

From: Carol at Northern Enterprises [kshoresQptielaska.net]
Sent: Thursday, January 26,2006 8:01 AM
To: Ian Laing
Subject: Land usage-Jiability

Good Afternoon Mr. Seaton,

I have actively been s member of the Snomad Snowmachine Chib here in Homer for 4 yean. Thu organization haa been 
very helpful and offered many benefita to the entire community.
I enjoy both a tv and snowmachine activity and unden tandably accept fell responsibility for that 
Over the last couple of yean I have noted more and more that the issue of liability of public access across private property is 
a major concern. As a land owner, I  do not feel that I should have to bear the responsibility for someone wishing to use my 
property in order to have fun, I feel that this should be a state issue. I feel that with the states assistance in this matter our 
trails would be able to stay open to be enjoyed by all.

Thank you, 

Carol Grace



Ian Laing

From: Dave and Molly Brann [brannQalaeka.net]
Sant: Thursday, January 19, 2006 10:08 AM
To: Rap. Paul Seaton
Ce: Ian Laing
Subject: Re: RE:

Rep. Paul Seaton,
Hi Paul, Just a short note to assure you the Kachemak Nordic Ski Club, 200+ members, are in full 
support of creating a clear recreational use statute The existing statute(s) while somewhat beneficial are 
confusing to the private landowner and don't cover all the situations we would like to see included. A 
new statute would make it much easier for the private landowner and trails groups to work together to 
provide recreational opportunities for residents and visitors alike. For over twenty yean the biggest 
problem related to developing and maintaining ski trails in the Homer area has been die landowners fear 
of being sued. A new statute would be of benefit to the whole state.
I also am sure our local Raven Ridge Homeowners Assoc, would also be very supportive of a new 
comprehensive statute.
Sincerely,
Dave Brann
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Information Join/Donat* Community RivarTools Multimadia AW Shbfflin | Saardi 

About AW News Stewardship Safety Events Contact

L ia b i l i t y  A n d  R e c r e a t io n a l  U s e  S t a t u t e s

posted December 11, 2000 by Jason Robertson

American Whitewater has prepared this table with substantial help from the 
International Mountalnming Association UMBA) and the American Association for 
Horsemanship Safety (AAHS) as a tool for understanding the differences between 
state recreational use statutes on a national basis. This table is a valuable tool; 
however it is not the final word on liability law in America. Exercise your own good 
judgement when using the material and verify the status of your state statutes 
independently with an attorney before relying on this data.

What are Recreational Use Statutes and how do Uicv work?

Clarification of terms used in this table.

Credits and Appreciation,

! LIABILITY
FOR

i DUTY TO DUTY MISCONDUCT PROTECTION
YEAR KEEP IQ  ASSURANCE WILFUL/ LOST IF FEE

STATE PASSEPSAFE WARN OF SAFETY WANTON CHARGED
Alabama
Alabama Code 1965, No 
§35-15-1 1981

No No !:Yes

Alaska
Alaska Stat. 1980 Not Not Not Specified Yes
609.65.200 Specified Specified
Arizona
Arizona Rev. 1983 Not Not Not Specified Yes
Stat. Ann. 633- Specified Specified,:
1551 •' ii 'I :j

No, If use of 
land is non­
commercial

Yes

Yes

Arkansas j
Arkansas Stat. 1965, No No No Yes Yes, but fees
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101 ^ 18*U  199/  1 j

i i i 
!> j :

‘|

• I
l|
Ii_____

from land 

leased to 
public agency 

allowed

California
California Govt. 1963. No No No Yes Yes, but fees
Code 52-2-3-2- 1988 ,j : M j 1 from land

m  ii • |
: >

leased to

:i ‘i
!
»

public agency
;  1 1

t allowed

Colorado
Colorado Rev, 1963. Not Not No Yes Yes, but fees
Stat. 633-41- 1970 Soedfled Specified:; it from land

101  '} ;! "i
1 : leased to

i :i i' 1 • :
public agency
allowed J ,

i Connecticut
Connecticut 1971 . 

Gen, S t a t e s : ; i 9 9 0  

557 (f)

i‘i

No

•i
ii

fi

'No‘1
iiIi
M
,  1 1!

0Z

1

Yes»

•1
!

Yes, but fees 
; from land j j 

leased to 
public agency 

allowed , 1

Delaware
Delaware Code 1953 

Ann, &7-YL-52Q11

1ii
• «* 

i!

No

jj

ij

l|
j!

’;no
(1
II
M1:
1I

No
!

ij I 

! i
ji i
'i

Yes Yes, but fees 
from land 
leased to 

public agency 
allowed

Florida____ j  1

Florida State. 1963 

Ann, §XXVHI- 

375-251

No
J*; •

No1*
i

No
;! )

Yes

1 
- 

'

1
* 

,
i;

Georgia __ ;

Georaia Code 1965 

Ann, §51*3-20

1* j •
f*

No

I*

No

;j

‘]

No

'1
!( I

Yes Yes, but fees 
from land 

leased to ; 

public agency 

allowed

Hawaii
Hawaii Rev. 1969 No 

S t a t ,  § 3 i 2 £ - 1 2 Q :

No No Yes Yes, but fees

' from land 

. leased to
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public agency 
allowed

Not Specified Yes

Yes, but fees 
from land 
leased to 
public agency 
allowed

Indiana j
Indiana Code 1969, 
Ann. 314-22-10 1995, 

1998

No, for ; Not I 
recreation. Specified | 
trails; not 
specified ' 
for other ;l 
locations. "

Iowa Code Ann, ,1967 
§XIi2d6UQ ;j

Yes, but fees 
from land 
leased to 
public agency 
allowed

Kansas j
: Kansas' Stat ;:1965, No
j Ann, 358i32Ql ;1988 Ij

Yes, but fees j 
from land 
leased to 
public agency 
allowed

Kentucky
Kentucky Rev. 1968, 
Stat. Ann. 2000 
3XXXVHU-.19Q ‘

Yes, but fees 
from land 
leased to 
public agency 
allowed

Louisiana Rev. 
Stat, Ann, 59- 
III-V-2-2791 & 
2795
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Maine
Maine Rev. Stat. 1979. No No No .Yes Yes, but fees
Ann. 114-1-7: 1995 t : i l(

1i from land
159(A) •. j Ij

!i

ii leased to
i

i i
1
■i
i i .

j

i
• i
i
j
ij

public agency 
allowed i

Maryland
Maryland Nat, 1957. No No No Yes Yes, but fees
Res. Code Ann. 1998 from land
85-1101 i leased to

i
! i

i f  j i
l

*?

public agency 
allowed

Massachusetts
Massachusetts 1972 Not Not Not Specified Yes Yes, but
Gen. Law Ann. ‘ 
§1-21-17(0 • 1
: ____ ______________ J ! _____

Specified

i!

Specified

ii i

i

i
1

*
ii. __

voluntary 
payments are 
allowed

Michigan *H
Michiaan ComD. 1994 No No No Yes jjYes, but may ; 

charge a fee 'Laws Ann, i! ■i ii ( ,: j
6324.73301 :> 1 ] .for "U-Pick"

ij i!1.
.t

; 1
i

crops 8i not ; 
: lose immunity:

Minnesota _j
j Minnesota stat. .1961, No JNo .No Yes yes , but fees ! j

Ann, §6Q4(A)2Q .1994 t ij !j ;{ from land
,j ! leased to ; !

public agency
 j(  ____  •'...........;__________   allowed

Mississippi
Mississippi Code 1978. 
Ann. 689-2-1 1986

” No ” " No

■

Noi
t•
‘j

Yes

:

Yes, but fees 
from land 
leased to 
public agency 
allowed

Missouri
Missouri 1983 
SXXXVI-537.345!!

No
jj

No<;
•I

No:l\\
Yes

•!. ___
Yes

— .......... - - /
Montana
Montana Rev. 1965. 
Code Ann. §70: 1995

No Not No 
Specified

Yes Yes
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XWOl
i
i ii

1
i

Nebraska *

Nebraska Rev. 

Stat. §37-730

1965,

1998

:

No
|

f

No
i

I

No
1
1

i

Yes
Ij

1

Yes, except 

can charge 

group rates & 

not lose
i ■ >«1; !

I
immunity

Nevada
Nevada Rev. 1963, No No No Yes Yes

i

1

1995 • I» i _____  .. . t J

New
Hampshire
•- • : ' ------* _• — __

: NewHamoshire 1961. 
Rev. Stat. Ann. 1982 
5XVIII-212-34

No\
i
No{ i

|
1

,No

1

Yes
i•

Yes, but may : 
charge a fee 

for "U-Pick" •

M
i .

I
; ii !

i \ 
1

i
i
I
i

^crops & not ! 
lose immunity •

New Jersey
New Jersev 1968. 
Stat. Ann. 613-1 1984 

(B )B :IS -113 1

No
1 | 

1 !

No

•
•

No

|

Yes

l

Yes

1 i

• New Mexico ]

1 New Mexico :1973 ‘No Not No Yes ! Yes, but fees |
Stat. Ann. 617-

«* Specified; from land

4-7; 566-3- 
1013: 616-3-9

i

j

i

1

i

t
i
i

i

1
f
i

I

leased to 
public agency1 
allowed

New York
New York Gen. 1963 No No j!

i
i

No Yes Yes, but fees
Oblia. Law 69- 

103

i‘
| *i from land 

leased to

•• i public agency 

allowed

North Carolina
North Carolina 1987 
Gen. Stat. 5113 Trails 

f A}-6-95 Act,
1993 "

Not Not Not Specified Not Specified Only applies 

Specified Specified j >:i to trails & not 

ii ) ‘i other uses of
! land

North Dakota
ttofthPaiwta 1965, No 'NO No ~.$Z.........  V « 7 b r tte ' !
C S flU M U H : 1993 | ;j from land |
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08-1 \ * j i leased to 
public agency 
allowed

Ohio
Ohio Roy, Code 
Ann, §XV-33-18

1963, .No 
1995

Not No 
Specified \

^Not Specified Yes
,  »

Okiatoma
Oklahoma Stat. 
Ann. Title 576- 
10
i ;

1965, No 
1994

•1
’!
i

No No

I j
:i 1

Yes

i

Yes, but fees 
from land 
leased to 
public agency; 
allowed

Oregon
Oregon Rey, 1971, 
Stat, 5105,672 1995t
1 .««Ji !•
! i

No

iil

No1

1
|j

No

♦:
ii
ij

, Yesi
1
|i
ij

Yes, but fees 
from land 
leased to •
public agency 
allowed

Pennsylvania
Pennsylvania 1965
Stat, Ann* §68- 
11-4 77t
! :. I
! I

No•
t j 
‘1
!
i|

No
:|

i
iit

No

i

Yes
i •;i
i;
,1

' Yes, but fees ; 
from land 
leased to 
public agency 
allowed

Rhode Island
Rhode.Is!anc! 1978 No No No Ves : Yes, but fees :
Gen. Law 532-6- I’ I ii 1 -| from land
1 f|

■ j
1 leased to\x i l public agency

_}■ .} allowed
South
Carolina_____
South Carolina 1962

■ — 
No No No ,Yes Yes, but fees

Code Ann, 527: 1 from land
3*10 leased to

public agency
allowed

South Dakota
Sooth Dakota 1966, No No No Yes Yes, but
Comp. Laws 1990 .'I j ■i

I nonmonetary
Ann,.520:9:11 • * j •i ii gifts up to

l! I i $100 allowed
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Tenn
Tennessee Code 1988 
Ann, S llilQ : ,
101 i

No

Texas
Texas Stat, & 
Codes §4: 
73M1

1965, No 
1999

Utah  j
Utah Code Ann, 1971, 
§57-11-1 1997

No

Vermont
Vermont Stat. 1967,
Ann. 610-020- 1993
44! 8^12-5791_____
Virginia j

No

Virginia Code 
§29*1:509

1950 No

No No Yes

Not No 
specified

Yes

No No Yes

Yes, but fees 
from land 
leased to i 
public agency 
allowed

No. Revenue 
from charges 
may not 
exceed 2x 
prop, taxes j

Yes, but fees 
from land 
leased to 
public agency 
allowed j

Not No 
Specified

Yes Yes

No No Yes

Washington
Washington 1967, 
Rev. Code Ann. 1997 
§ li2 4 ^ f lf l

Not Not Not Specified Yes
Specified Specified

West Virginia _
West Virginia 
Code §19-25-1 
Also see West 
Virginia’s 
Whitewater 
Responsibility

1965 No
; •

No No ,Yes

Yes, but may 
' charge fees to; 
maintain the 
land 8i not 
lose immunity j

Yes, but may I 
charge for 
cutting 
firewood & 
not lose 
immunity

... .....------- —̂
Yes
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Act 520-3b-l to
5_______
W i s c o n s i n

Wisconsin Stat, 1963, 
Ann. 6895.52 1995

No No No Not Specified No, so long as 
total revenues 

I don't exceed
j $ 2000

annually
W y o m i n g

Wyoming Stat, 
Ann, §34-19-
m

1965 No No No Yes Yes, but fees 
from land 

. leased to 
'public agency 
allowed

CLARIFICATION OF TERMS:

YEAR PASSED: When was the recreational use statute passed or 
modified?

DUTY TO KEEP SAFE: Does the owner owe a duty of care to keep their 
premises safe for entry and use by others for recreational purposes?

DUTY TO WARN: Does the owner owe any duty to warn visitors of 
hazardous conditions, structures, or activities on their property to persons 
entering for recreational purposes?

ASSURANCE OF SAFETY: Does the owner who gives permission to 
another for recreational activities on their property thereby extend any 
assurance that the premises are safe?

LIAFilUTY FOR MISCONDUCT WILFUL/WANTON: Does the statute 
limit the landowner's liability for wilful or malidous failure to guard or 
warn against known dangerous conditions, uses, structures, or activities?

PROTECTION LOST IF FEE CHARGED: Does the statute limit the 
landowner's liability for injuries suffered in any case where access 
permission is granted for commercial enterprise or profit? In other words, 
does the landowner lose their protection under the statute if they charge 
an access fee?

CREDITS:

American Whitewater collected the majority of this data via private research, 
correspondence, and assistance from the following sources:
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MEMORANDUM

T O : Senate Resources

FROM: Representative Paul Seaton

DATE: March 5, 2007

RE: HB 25

I am submitting this memo to respond in detail to the questions that came up during the 
discussion of HB 25 in Senate Resources on Friday March 2nd.

Adverse Possession
HB 25 protects a landowner by not allowing an adverse possession or a proscriptive 
easement claim against the landowner on the basis of allowing free recreational use of his 
or her land. Senator Wagoner brought up the point that adverse possession was already 
covered to include recreational use in existing statute. While the passage of AS 
09.10.030 in 2003 notably limited the basis for adverse possession claims, the effect it 
would have on permissive recreational use is unclear. AS.09.25.C52 states “the 
uninterrupted adverse notorious use...of private land for...public access purposes, 
including...trails, by the public...for a period of 10 years or more, vests an appropriate 
interest in that land” (see attached statute). The courts have not yet interpreted how 
adverse possession applies since the passage of AS 09.10.030. The court could decide to 
apply an adverse possession or proscriptive easement claim under either AS 09.25.052 or 
AS 09.10.030 with different outcomes. For example, without the adverse possession 
language in HB 25 a user could claim adverse possession after 10 years of use. However 
the previous land owner could come back at any time in the future and re-claim the land 
granted to the user. HB 25 provides clarity to both parties and assures landowners that 
they will not have to give up or lose control of a portion of their land in the future if they 
allow recreational use. I have included a legal memo addressing adverse possession from 
last session (please note it references HB 415, identical legislation to HB 25 introduced 
last session).

http://www.RepPaul£ *aton.com
Email: Rep_Paul_Seaton@legis.state.ak.us

http://www.RepPaul%c2%a3
mailto:Rep_Paul_Seaton@legis.state.ak.us
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A irs tr ip lia b ility
Chairman Huggins brought up the question o f the lia b ili ty  level fo r a priva te a irs trip near 
a home or structure. Ex is ting statute AS 09.65.093 covers a ircra ft runways, airfie lds, and 
landing areas. Under AS 09.65.093 a private owner or operator o f an a irs trip is not c iv il ly  
liab le unless gross negligence or recklessness or in ten tiona l m isconduct can be proven, 
wh ich is the same standard HB 25 proposes fo r free recreational use o f other private land 
(see attached statute). However, i f  the a irs trip is abandoned -  not being maintained as an 
a irs trip - the outcome is less clear. AS 09.65.200 “ To rt im m un ity fo r personal in juries or 
death occurring on unimproved land" spec ifica lly includes (c) (2) an abandoned aircra ft 
landing area. Therefore, the standard fo r the priva te landowner is “ gross negligence or 
reckless o r inten tiona l m isconduct." However, i f  the o ld strip is mowed as a lawn or fie ld 
o r is close to a bu ild in g th is cou ld place the landowners property in to the im proved land 
class ifica tion fo r w h ich the lia b ili ty  standard wou ld be simple negligence, unless 
protected by HB 25.

Ind ire c tly A llo w
A tto rney M ichae l Schneider raised the concern that the term “ ind ire c tly a llow ”  used in 
the b il l granted broad and inappropriate imm unity . The House Jud ic ia ry Comm ittee 
debated at length about the term “ in d ire c tly " and came up w ith no appropriate substitute. 
The intent o f the leg is la tion is to cover landowners who have no objection to the ir land 
being used fo r recreation but may not have know ledge o f every instance o r have given 
expressed consent (w ritten or verbal) to each user. Removal o f the term “ ind irec t”  would 
create a burden to give that w ritten or verbal perm ission to each user. A fte r extensive 
conversations w ith leg is la tive legal and discussion among the three lawyers on House 
Judic iary, it was determ ined that the term "in d ire c tly a llow ”  was appropriate in order to 
mainta in the in teg rity o f the b ill. Furthermore, the terms “ d ire c tly o r in d ire c tly ”  are used 
very frequen tly in Alaska Statute (192 times in 35 out o f 47 titles). Please see the 
attached memo that was provided to House Jud ic ia ry fo r examples.

Y ou w il l also notice that p.2 lines 15-17 exp lic it ly removes any potentia l co n flic t w ith 
lia b ility release agreements to ensure that th is broader im m un ity does not lim it the 
lia b ility prov is ions in w ritten waivers.

Please feel free to contact m y o ffice i f  you have any additiona l concerns about HB 25 or 
w ish to discuss the items in th is memo further.



Sec. 09.45.052. Adverse possession.
(a) The uninterrupted adverse notorious possession of real property under color 

and claim of title for seven years or more, or the uninterrupted adverse notorious 
possession of real property for 10 years or more because of a good faith but mistaken 
belief that the real property lies within the boundaries of adjacent real property owned by 
the adverse claimant, is conclusively presumed to give title to the property except as 
against the state or the United States. For the purpose of this section, land that is in the 
trust established by the Alaska Mental Health Enabling Act of 1956, P.L. 84*830, 70 Stat. 
709, is land owned by the state.

(b) Except for an easement created by Public Land Order 1613, adverse 
possession will lie against property that is held by a person who holds equitable title from 
the United States under paragraphs 7 and 8 of Public Land Order 1613 of the Secretary of 
the Interior (April 7, 1958).

(c) Notwithstanding AS 09.10.030, the uninterrupted adverse notorious use of real 
property by a public utility for utility purposes for a period of 10 years or more vests in 
that utility an easement in that property for that purpose.

(d) Notwithstanding AS 09.10.030, the uninterrupted adverse notorious use, 
including construction, management, operation, or maintenance, of private land lor public 
transportation or public access purposes, including highways, streets, roads, or trails, by 
the public, the state, or a political subdivision of the state, for a period of 10 years or 
more, vests an appropriate interest in that land, in the state or a political subdivision of the 
state. This subsection does not limit or expand the rights of a state or political subdivision 
under adverse possession or prescription as the law existed on July 17, 2003.
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MEMORANDUM March 27,2006

SUBJECT:

TO:

FROM:

Effect of AS 09.65.202(d) on adverse possession or prescriptive 
easement issues (HB 415 (Work Order No. 24-LS1446M))

Representative Paul Seaton 
Atm: Ian Laing

Dennis C. Baile 
Legislative Counsel

You have asked me to sumnarize the effect of AS 09.65.202(d), part of HB 415, on 
adverse possession or prescriptive easements. That section provides:

(d) Except as provided for under AS 09.45.052(d), land use 
allowed by a land owner for recreational activity without charge may not 
form the basis of a claim for adverse possession, prescriptive easement or 
a similar claim.

Following our discussions yesterday, I drafted an amendment clarifying that the 
limitation applies only to activity occurring after the effective date of the act, not to 
recreational activity which may have happened in the past.

Adverse possession is addressed in AS 09.45.052.

AS 09.45.052. Adverse possession, (a) The uninterrupted adverse 
notorious possession of real property under color and claim of title for 
seven years or more, or the unintemipted adverse notorious possession of 
real property for 10 years or more because of a good faith but mistaken 
belief that the real property lies within the boundaries of adjacent real 
property owned bv the adverse claimant, is conclusively presumed to give 
title to the property except as against the state or the United States. For the 
purpose of this section, land that is in the trust established by the Alaska 
Mental Health Enabling Act of 1956, P.L. 84-830, 70 Stat. 709, is land 
owned by the state.

(b) Except for an easement created by Public Land Order 1613, 
adverse possession will lie against property that is held by a person who 
holds equitable title from the United States under paragraphs 7 and 8 of 
Public Land Order 1613 of the Secretary of the Interior (April 7,1958).

(c) Notwithstanding AS 09.10.030, the unintemipted adverse



notorious use of real property by a public utility for utility purposes for a 
period of 10 years or more vests in that utility an easement in that property 
for that purpose.

(d) Notwithstanding AS 09.10.030, the uninterrupted adverse 
notorious use, including construction, management, operation, or 
maintenance, of private land for public transportation or public access 
purposes, including highways, streets, roads, or trails, by the public, the 
state, or a political subdivision of the state, for a period of 10 years or 
more, vests an appropriate interest in that land in the state or a political 
subdivision of the state. This subsection does not limit or expand the 
rights of a state or political subdivision under adverse possession or 
prescription as the law existed on July 17,2003.

The underlined language in subsection (a) was added in 2003, and placed restrictions on 
the availability of adverse possession.

A prescriptive easement claim is similar to a claim for adverse possession. A prescriptive 
easement is a claim for a right to use property, while adverse possession is a claim for an 
ownership right.1

Representative Paul Seaton
March 27, 2006
Page 2

AS 09.45.052(d) is referenced in the draft bill as an exclusion. Paraphrased, it states, that 
adverse possession is available to the state or a political subdivision for listed projects 
and that that the adverse possession or prescriptive rights of the state or a political 
subdivision are not limited or expanded by the enactment of the 2003 revisions.

AS 09.10.030 is the companion statute to AS 09.45.052. It addresses adverse possession 
by limiting the time available for bringing an action for recovery of real property or 
possession of it to 10 years. AS 09.10.030 was also modified in 2003 by adding new 
subsection (b). AS 09.10.030 states:

(b) An action may be brought at any time by a person who was 
seized or possessed of the real property in question at some time before 
the commencement of the action or whose grantor or predecessor was 
seized or possessed of the real property in question at some time before 
commencement of the action, and whose ownership interest in the real 
property is recorded under AS 40.17, in order to

(1) quiet title to that real property; or

1 Obtaining rights in another's property by prescription is similar to obtaining rights by 
adverse possession. "Both doctrines permit acquisition of property rights through the 
passage of time, if certain conditions are met, but prescription is applied to servitudes 
while adverse possession is applied to possessory estates." Thus, the focus in a 
prescriptive easement claim is on "use," whereas the focus in an adverre possession case 
is on "possession." Interior Trails Pres. Coalition v. Swope, 115 P.3d 527, 529 (Alaska 
2005)



(2) eject a person from that real property.

This subsection arguably consumes the general rule by allowing a person to bring an 
action to recover possession at anv time if the person previously had possession of a 
recorded interest in the land. My research shows that the effect of AS 09.10.030(b) has 
not been interpreted at the appellate level of the Alaska courts, but it has notably limited 
the doctrine of adverse possession in Alaska.

If HB 415 passes, and assuming that it included the amended language limiting its effect 
to after the effective date of the bill, recreational activity under the provisions of the bill 
could not be used as the basis of a claim. Thus, as we discussed, if a person had an 
adverse possession claim based on recreational use that required additional time to 
mature after the effective date of the act, in my judgment, that right would be barred by 
the effect AS 09.65.202(d), if enacted by HB 415.

If I may be of further assistance, please advise.

Representative Paul Seaton
March 27,2006
Page 3

DCB:ljw
06-158.1jw



Sec. 09.65.093. Civil liability relating to aircraft runways, airfields, and landing areas.
(a) Except as provided in (c) of this section, a person who without compensation 

constructs, maintains, or repairs an aircraft runway, airfield, or landing area may not be held 
civilly liable, except for an act or omission that constitutes gross negligence or recklessness or 
intentional misconduct, for the injury to or death of a person or for damage to an aircraft, 
resulting from the use of the runway, airfield, or landing area to take off, land, prrk, or operate an 
aircraft.

(b) A person who is the owner or operator of an aircraft runway, airfield, or landing area 
is not civilly liable, except for an act or omission that constitutes gross negligence or recklessness 
or intentional misconduct, for the injury to or the death of a person or for damage to an aircraft, 
resulting from the use or attempted use of the runway, airfield, or landing area to take off, land, 
park, or operate an aircraft while the runway, airfield, or landing area is
_  (1) marked as closed by placement of a large "X" on the runway, in accordance

with Federal Aviation Administration guidelines; and
(2) listed or charted, and designated as closed in the appropriate aeronautical 

charts and publications published by the Federal Aviation Administration.
(c) The immunity from civil liability under (a) of this section does not limit the liability of 

an owner or operator of an aircraft runway, airfield, or landing area to a provider of flight 
services or its passengers under contract with the owner or operator.
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MEMORANDUM

TO: House Judiciary Committee

FROM: Representative Paul Seaton

DATE: February 2, 2007

RE: The use of “directly” and “indirectly” in Alaska Statute

In House Judiciary on February 1, 2007 the concern was raised that the terms “directly or 
indirectly” are not commonly found in Alaska Statute. In a Folio word search of “Alaska 
Statutes -  Text Only”, I came up with 192 hits for the term “directly or indirectly.” The 
following titles are all the places where the statement “directly or indirectly” is found in 
Alaska Statute. Please note that out of 47 titles, only 12 do not include the term “directly 
or indirectly” I have also included a number of samples of Alaska Statute where “directly 
or indirectly” can be found for your reference. To make locating the terms easier, 
directly is in all caps [DIRECTLY]

Alaska Statues where “directly or indirectly” is found:

TITLE 2. AEROUNAUTICS

TITLE 5. AMUSMENTS AND SPORTS

TITLE 6. BANKS AND FINANCL\L INSTITUTIONS

TITLE 8. BUSINESS AND PROFESSIONS

TITLE 9. CODE OF CIVIL PROCEDURE

State C ap ito l, R o om  103 
Juneau, A K  99802 
Phone: 465-2689 
Fax: 465-3472 
T o ll F ree (800) 665-2689
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TITLE 10. CORPORATIONS AND ASSOCIATIONS

TITLE 11. CRIMINAL LAW

TITLE 12. CODE OF CRIMINAL PROCEDURE

TITLE 13. DECENDENTS’, ESTATES, GAURDIANSHIPS, TRANSFERS AND 
TRUSTS

TITLE 14. EDUCATION, LIBRARIES AND MUSEUMS

TITLE 15. ELECTIONS

TITLE 16. FISH AND GAME

TITLE 17. FOOD AND DRUGS

TITLE 18. HEALTH, SAFTEY AND HOUSING

TITLE 19. HIGHWAYS AND FERRIES

TITLE 21. INSURANCE

TITLE 23. LABOR AND WORKERS’ COMPENSATION 

TITLE 24. LEGISLATURE

TITLE 25. MARITAL AND DOMESTIC RELATIONS 

TITLE 27. MINING

TITLE 28. NAVAGATIONL, HARBORS AND SHIPPING 

TITLE 31. OIL AND GAS 

TITLE 32. PARTNERSHIP 

TITLE 34. PROPERTY

TITLE 35. PUBLIC BUILDING, WORKS AND IMPROVMENTS

TITLE 37. PUBLIC FINANCE

TITLE 38. PUBLIC LAND

TITLE 39. PUBLIC OFFICERS AND EMPLOYEES

Prepared by the Office of Rep. Seaton 2/2/07

2



I^rrrr^' - vrrrrmfr '  » ’ 'r̂ -r-r «s;>iw»jir«^

Prepared by the Office of Rep. Seatoo 2/2/07

T IT LE  42. PU B L IC  U T IL IT IE S  A N D  CARR IERS 

T IT L E  43. REVENUE A N D  T A X A T IO N  

T IT LE  44. STATE GO VERNM EN T 

T IT LE  45. TR AD E A N D  COMERCE

T IT LE  46. W ATER , A IR , ENERGY AND E N V IR O N M E N T A L CONSERVAT IO N 

T IT LE  47. W ELFARE , SO C IA L SERV ICES A N D  IN S T ITU T IO N S 

Examples of the use of “directly or indirectly” in Alaska Statute:

Sec. 02.15.260. De fin itions .

(16) "u t i l i ty " includes a corporation, company, ind iv idua l, o r association o f ind iv idua ls, 
o r a lessee, trustee, o r court-appoin ted receiver, that owns, operates, manages, o r controls 
a line, plant, p ipe line , o r system fo r furn ish ing , producing , generating, transm itting , o r 
d is tribu ting power, e lec tric ity , communications, te lecommunications, water, gas, o il, 
petro leum products, coal o r other m ineral s lu rry , steam, heat, ligh t, chem icals, air, 
sewage, drainage not connected w ith a irport drainage, irriga tion , o r s im ila r products 
inc lud ing p u b lic ly owned fire and police signal systems and street lig h tin g systems that 
D IR E C T LY  o r inD IR E C T LY  serve the public o r a segment o f the pub lic ; "u t il ity " also 
includes a corpora tion , company, ind iv idua l, o r association o f ind iv idua ls , o r a lessee, 
trustee, o r court-appoin ted receiver that owns, operates, manages, o r contro ls a system fo r 
fu rn ish ing transporta tion o f foods o r persons by means o f a ra ilw ay , tramway, cableway, 
conveyor, flume, canal, tunnel, pipe line, o r a s im ila r means;

Sec. 05.10.130. Partic ipa tion in purse or conducting sham contest.
A  person o r a member o f any group o f persons o r corpora tion p rom o ting w restling or 
box ing exh ib itions o r contests who participates D IR E C T LY  o r inD IR E C T LY  in the 
purse or fee o f a manager o f a boxer or wrestler o r a boxer o r a wrestler, and a licensee 
who conducts or participates in any sham or fake box ing contest or sparring match or 
exh ib ition , fo rfe its the license granted under this chapter and the comm ission shall 
declare the license cancelled and vo id and the licensee may not thereafter receive another 
license.

Sec. 08.98.250. D e fin itions .
In this chapter,

(1) "accredited veterinary schoo1" ;~eans a vete rinary college nr d iv is iun o f a 
un ive rs ity o r college that offers the degree o f Docto r o f Ve te rina ry Med ic ine , o r its

3
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equivalent as determined by the board, and conforms to the standards required for 
accreditation by the American Veterinary Medical Association;

(2) "animal" means any animal other than a human being including mammals, 
birds, fish, and reptiles, wild or domestic, living or dead;

(3) "board" means the Board of Veterinary Examiners;
(4) "department" means the Department of Commerce, Community, and 

Economic Development;
(5) "practice of veterinary medicine"
(A) means for compensation to
(i) diagnose, treat, correct, change, relieve, or prevent animal disease, deformity, 

defect, injury, or other physical or mental condition, including the prescription or 
administration of a drug, biologic apparatus, anesthetic, or other therapeutic or diagnostic 
substance;

(ii) use a manual or mechanical procedure for testing for pregnancy or correcting 
sterility or infertility; or

(iii) render advice or recommendation with regard to any matter listed in (i) or (ii) 
of this subparagraph;

(B) means to represent, DIRECTLY or inDIRECTLY, publicly or privately, an 
ability or willingness to do any act in (A) of this paragraph for compensation;

(C) means to use a description, title, abbreviation, or letters in a manner or under 
circumstances tending to induce the belief that the person using it or them is qualified or 
licensed to do any act in (A) of this paragraph whether or not for compensation;

(D) does not include, whether or not for compensation,
(i) practices related to artificial insemination and the use of a title, abbreviation, or 

letters in a manner which induces the belief that the person using them is qualified to 
perform artificial insemination;

(ii) the practices of a farrier done in the performance of the farrier's profession;
(iii) standard practices commonly performed on farm or domestic animals in the 

course of routine farming or animal husbandry, when performed by an owner or the 
owner's employee unless ownership of the animal is transferred for the purpose of 
avoiding application of this chapter or the primary purpose of hiring the employee is to 
avoid application of this chapter;

(6) "veterinary technician" means a person who performs functions delegated by a 
veterinarian licensed under this chapter.

CORPORATIONS AND ASSOCIA1 IONS

Sec. 10.06.990. Definitions.
In this chapter, unless the context otherwise requires,

(1) "acknowledged" means that a document is accompanied by a certificate of its 
acknowledgment as provided in AS 09.63.010 - 09.63.130;

(2) "affiliate" means a person that DIRECTLY or inDIRECTLY through one or 
more intermediaries controls, or is controlled by. nr 5? under common control with, a 
corporation subjwCt to this chapter;
.13.990. Definitions.

4
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In this chapter,
Sec. 11.56.590. Jury tampering.
(a) A person commits the crime of jury tampering if the person DIRECTLY or 

inDIRECTLY communicates with a juror other than as permitted by the rules governing 
the official proceeding with intent to

(1) influence the juror's vote, opinion, decision, or other action as a juror, or
(2) otherwise affect the outcome of the official proceeding.
(b) Jury tampering is a class C felony.

(c) An individual, or one acting DIRECTLY or inDIRECTLY on behalf of that 
individual, may not solicit or accept a contribution

(1) before the date for which contributions may be made as determined under AS 
15.13.074(c); or

(2) later than the day after which contributions may not be made as determined 
under AS 15.13.074(c).

Please contact me if  you have any questions. 

Staff contact, Katie Shows x2028
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Senator Huggins, Chair 
Senate Resources Comm ittee

A p r il, 2 2007

Dear Sen. Huggins,

I have received correspondence dealing w ith technical legal questions and standards from a couple o f tria l 
lawyers. Several o f these issues were addressed in House Jud ic ia ry such as the te rm ino logy and jud ic ia l 
application o f “ d irec t and ind irec t”  and app licab ility o f the leg is la tion on ly w ith specific w ritten 
perm ission fo r a user to recreate on private land. Requiring w ritten agreement defeats the general purpose 
o f the HB 25. I provided to the comm ittee an analysis o f the te rm ino logy discussion and legislative legal 
op in ion on March 5, 2007.

There was also a question raised by the tria l lawyers about the meaning o f “ gross negligence”  w ith in the 
context o f A laska c iv il law . I have pointed out that the “ gross negligence”  standard is the standard 
cu rren tly incorporated in to A laska Statutes covering landowners’ lia b ili ty  on unimproved land, abandoned 
airstrips, and operating priva te airstrips. I have included w ith th is memo a legal op in ion w ith the 
de fin itio n o f gross negligence and its application.

The tra il lawyers also disagreed w ith the “ duties o f a landowner”  section (Section 09.65.202(1-3). Please 
reference the state by state comparison chart show ing that 45 other states address th is lia b ility in a s im ila r 
manner I provided in the b il l packet.

Thank you fo r your consideration o f these matters.

S incerely,

Rep. Paul Seaton

cc: Members of the Senate Resources Committee
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MEMORANDUM March 21, 2007

SUBJECT: Defining "gross negligence" (HB 25, Work Order No. LS0174\A)

TO: Representative Paul Seaton 
Attn: Katie Shows

FROM: Dennis C. Baile 
Legislative Counsel

You have asked for a definition of or case law interpreting "gross negligence."

The common law definition of "gross negligence," as expressed, in pertinent part, in 
Black's Law Dictionary, Seventh Edition is:

1. A lack of slight negligence or care. 2. A conscious, voluntary act or 
omission in reckless disregard of a legal duty and of the consequences to 
another party, who may typically recover exemplary damage.-Also 
termed reckless negligence; wanton negligence; hazardous negligence.

The Alaska pattern jury instruction defining gross negligence reads:

3.14 GROSS NEGLIGENCE DEFINED
I will now define gross negligence for you. A person was grossly 

negligent if: (1) that person's act or failure to act created an unreasonable 
risk of harm to another; and (2) if either that person had knowledge of 
facts that would disclose to a reasonable person that the act or failure to 
act involved a high degree of probability that the harm would occur, or the 
person knew that the act or failure to act involved a high degree of 
probability that the harm would occur.

To qualify as gross negligence or recklessness, the conduct must involve a risk of injury 
or death substantially greater in amount than that which is necessary for negligence. See 
Restatement (Second) of Torts sec. 500 comment g at 590 (1965) (regarding 
recklessness); Storrs v. Lutheran Hospital and Homes Society of America, 661 P.2d 632, 
634 (Alaska 1983) (regarding gross negligence); Bunting v. U.S., 884 F.2d 1143, 1147 
(9th Cir. 1989) (regarding gross negligence).

Ordinary or simple negligence is a failure to act as a reasonable person would in the same 
circumstances. Simple negligence often results from incompetence or failure to take



precautions that are ordinarily taken it that situation. In contrast, gross negligence is an 
act or omission that creates an unreasonable risk of harm and includes a high degree of 
probability that the harm will occur. Leavitt v. Gillaspie, 443 P.2d 61 (Alaska 1968).

I am sending you a copy of the Storrs case and the Leavitt case (see text marked on 
pgs. 2 - 3).

If I may be of further assistance, please advise.

DCB.med
07-193.med

Representative Paul Seaton
March 21. 2007
Page 2

Enclosure



Teleconference Order Form FAX TO 465-2864
S p o n s o r a n d o r ( o m m it te e  N a im * D a le

l / C  f >c o u [ S - £ ^ K v a
< T ^ \ C I  * Y - Y 4 | n W ° ?

S ta r t /K n d  1 im e ( h a ir in g  site J u n e a u  R o om T e s t im o n \
j Y es__N o __ Inv ita tiona l__  1

( o n ta e t P e rson a n d IM ione N u m b e r O i l i e r  s ites m a \

a d d ?

1 es tim o iiN  1 u n it

S u l) je e t o f m e e t in g  a n d o r D ills  on agenda

\ z t u X O - S  d k  jL c J f^ k jS 'A J J K S L A ^ .

cJ U u t ^u y < - £ * < lA 4 ^ jD u x \ jc J ) / L

X ^ j i X r  1 6 - K c l ^
" V

S ite s - 1 lO s S ite s - ( H ln e ts I ' l io n e  II
Anchorage i
Barrow
Bethel
Cordova
Delta Junction
D illingham
Fairbanks t
Glennallen
Homer < -
Juneau
Kenai
Ketchikan
Kodiak
Kotzebue
Matsu
Nome
Teteisburg
Seward X
Sitka
Tok
Valdez
Wrangell

N o te s !



LAW OFFICES

ANCHORAGE, ALASKA S9SOI

VlAJAQSlMlkSU-9flH4£5=3Hg

March 16, 2007

The Honorable Paul Seaton 
Alaska State Legislature 
State Capitol, Room 403 
Juneau, AK 99801-1182

RE: HB 25 -  RECREATIONAL LAND USE LIABILITY/ADVERSE POSSESSION

Dear Representative Seaton:

Thank you very much for visiting with me recently, and thanks to you and your staff for 
copying me with your memorandum of March 5,2007, to Senate Resources.

You suggested to me that you were very anxious to see this bill become law. We can both 
agree that increased access for the public to private improved land is often desirable. The 
intent of your bill as stated, is to relieve private land owners who unreasonably maintain 
their improved real estate of the responsibility that normally attends such failings. The 
justification for this gift to the careless is the “quidpro quo” of public access. I respectfully 
suggest that without language in the bill enforcing the quid pro quo, the bill does little or 
nothing for the public while immunizing those whose acts and omissions will foreseeably 
injure and kill members of the public.

Ths  “directly or Inflrcstly" p refr lm
During our visit, I explained that I have consulted with an experienced local real estate 
attorney and been advised that any private property owner could grant a ‘temporary 
revocable appurtenant easement” to the public. This recorded document would specify the 
land, or portion of the land, available for free public access and would leave no doubt in 
anyone’s mind about what property, owned by others, they could or could not access for 
recreational purposes. It will eliminate the real and foreseeable problem that a negligent 
property owner would claim the benefit of this bill after the fact of injury, while never really 
giving the public free recreational access before the injury.

You responded that there were a number of legal impediments to this approach. Frankly,
I am unable to debate you because this is beyond my depth. I can only say that upon 
repeating as much of our discussion as I could remember and understand to those more 
capable than I, it remains their opinion that a temporary revocable appurtenant easement 
would do the job. You advised me that such an easement would require “acceptance” by 
In i  state or municipality. My legal consultants tell me that such is simply not the case 

,  unless the state or municipality is tog_fliaDte&-<?f the..easement in qMsstion.



Despite the above, and without regard to where the technical truth lies, there are other 
easy ways to make sure that negligent property owners do not get a free ride on the back 
of your injured constituents, a clearly foreseeable but unintended consequence of this bill. 
The recorder's office will accept virtually anything for filing. Section 1 (Sec. 09.65.202) 
could be amended to read as follows:

(a) A land owner that directly or-indirectiy allows a 
recreational activity on the land owner’s land bv filing a 
“notice of availability for recreational activity". In form 
specified herein, with the appropriate recorders office, 
does not, by allowing that activity,

While I can assure you I have no pride of authorship nor depth of skill in this area, such a 
‘ notice* might look like the following:

Notice of Availability for Recreational Activity

Notice is hereby given, pursuant to AS 09.65.202, that the 
following described real property is available for recreational 
activity by the public, without charge, or at a charge no greater 
than specifically authorized by this statute:

[Legal Description of Property, or portion thereof, 
or Metes and Bounds description of property 
and/or portion thereof intended to be open for 
recreational access.]

Date: __________________________

Signature by Land Owner:____________________________

The statutory language and the related notice can be further refir ed or modified to limit the 
nature or type of recreation involved. Some land owners may be very inclined to allow 
cross-country skiing or fishing or small game hunting on their property but disinclined to 
allow snowmachining, fireworks, or paintball wars.

I respectfully suggest that without some formal commitment by the owner to open their 
property for recreational access, and without some way for the recreational public to 
understand in advance where they can go and where they can’t go, and what they can do 
when they get there, this bill gets the public little or nothing while immunizing from personal 
responsibility of those who unreasonably maintain their property.

The “charge” loophole needs to be closed.
Section (b) of the bill makes it clear that the bill is not intended to benefit land owners who 
collect *a charge for entry* onto the land for recreational activities. Nevertheless, sub­
section (e)(1)(C) of the bill swallows up this protection by the wording employed.



(C) a contribution in kind, service, or cash from 
a user if all of the contribution is used to improve 
access to trails, to remedy or reduce damage, to 
provide warning of a hazard, or to remove a 
hazard from the land [is not a charge].

As this is worded, and contrary to your intent as you explained it to me, I could be charged 
a $1,000.00 trespass fee to hunt brown bear on someone's land, fall into some barely 
visible mine shaft, suffer catastrophic injuries, and have my claim subject to a complete bar 
if, after the fact, the land owner in question used my $1,000.00 to cover up the shaft I fell 
in to. To solve this problem, I would suggest language something like the following:

(C) a contribution in-kind, service, or cash from 
a user if there is in existence before the injury 
giving rise to the claim, a documented program 
in place to use 100% of such contributions to 
improve access or trails, to remedy or reduce 
damage, to provide warning of hazard, or to 
remove a hazard from the land;

The “ land" loophole neede to be closed and expressly harmonized with Alaska’s 
nuisance statute (AS 09.45.230).
It would be poor public policy for this bill to get in the way of abatement of private 
nuisances. Abatement is authorized by AS 09.45.230. I would suggest an amendment to 
Section (c) as follows:

(c) This section may not be construed to conflict 
with, nor does it have any effect on, a liability 
release agreement between a participant in a 
recreational activity and a land owner, or where 
an action based on private nuisance is 
authorized bv AS 09.45.230.

I am quite concerned about the definition contained at Section (e)(2)(E) that includes within 
the definition of the “land" immunized by the bill “buildings, structures, other improvements, 
machinery, and equipment on the land;” I hope that all of the sponsors, and all the 
members of the legislature, appreciate that they are immunizing a list of horrors by this 
broad language. By this language, those that support this bill immunize people that “don't 
get around to fixing” the thin cable strung across a trail by making it visible or eliminating 
it with a safer barricade. If some bright light leaves a large piece of equipment unsecured, 
unattended, and with the keys in it next to the junior high school, that person or entity's 
insurance company gets a free ride on the back of some injured or killed kid when the 
inevitable happens. And, of course, if the child is injured seriously or if his health insurance 
is inadequate, the public then pays for this private stupidity, anointed and blessed by this 
legislation in its current form. I would strongly encourage limitations and tightening of the 
language in this section. However, much of the difficulty with this section might be solved



The “ known hidden” hazard loophole.
Section (a)(2) tells the negligent land owners among us that they do not

(2) owe a duty to warn persons using the land for 
a recreational activity of any dangerous 
condition, known or unknown, apparent or 
hidden;

You cannot be liable, even if you act in a grossly negligent or intentional manner, under 
circumstances where you owe no duty. As the Alaska Supreme Court has observed on 
many occasions, a prima facie tort consists of the elements of duty, breach thereof, 
causation, and damages. No duty means no tort In this section of the bill, the legislature 
is immunizing property owners who know of a hidden hazard from all liability. Because no 
duty exists, a finding of grossly negligent breach is not going to do much for the scout troop 
that falls into the carefully camouflaged mine shaft, as the property owner and his 
insurance company chuckle all the way to the bank.

More appropriate language for this section is suggested below:

(2) owe a duty to warn persons using the land for 
recreational activity of any dangerous condition, 
of which the user knew, or should have known"
A land owner has a duty to warn of hidden 
dangers.

by reigning in S e c tio n  (a ) 2 . S e e  below .

Conclusion.
Thank you for allowing me to comment on this bill, and I am anxious to work with you 
toward a version that better protects your constituents from the foreseeable consequences 
of unreasonable acts and omissions by property owners.

Your very truly,

LAW OFFICES
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M E M O R A N D U M April 24, 2007

SUBJECT: Potential liability, under HB 25, in a hypothetical situation where a 
landowner places an unm arkea cable on a landowner's property 
that causes the decapitation o f a four wheel all-terrain vehicle 
driver using the property for recreational use 
(HB 25, W ork O rder No. 25-LS0174\A)

TO:

FROM:

Representative Paul Seaton 
Attn: Katie Shows

s / A
Dennis C. Bailey ' ^
Legislative Counsel

You have asked for a an opinion addressing how HB 25 would apply to the hypothetical 
circumstance where a landowner places an unmarked cable up on their property that 
results in the decapitation o f the driver o f a four-wheel all-terrain vehicle using the 
property for recreational purposes. 'This analysis is based on the discussion o f the 
concepts o f ordinary negligence and gross negligence provided in my March 27, 2007 
memo.

Ordinary or simple negligence is a failure to act as a reasonable person would in the same 
circumstances. Simple negligence often results from incom petence or failure to take 
precautions that are ordinarily taken it that situation. In contrast, gross negligence is an 
act or omission that creates an unreasonable risk of harm and includes a high degree of 
probability that the harm will occur.1 To qualify as gross negligence or recklessness, the 
conduct must involve a risk o f injury or death substantially greater in am ount than that 
which is necessary for negligence.*’ W hether a defendant acted negligently is a question 
o f fact properly determined by the ju ry .’

1 Leavitt v. Gillaspie, 443 P.2d 61 (Alaska 1968).

; See Restatement (Second) o f Torts sec. 500 comment g at 590 (1965) (regarding 
recklessness); Storrs v. Lutheran Hospital and Homes Societyr o f America, 661 P.2d 632. 
634 (Alaska 1983)

’ Dobos v. Ingersoll, 9 P.3d 1020. 1026 (Alaska 2000); see also, Gordon v. Alaska Pac. 
Bancorporation, 753 P.2d 721, 725 (Alaska 1988) (w hether particular conduct is 
negligent or reasonable is a question of fact for the jury), Schumacher v. Cit\ & Borough 
ofYakutat, 946 P.2d 1255, 1256 (Alaska 1997).
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Depending on the facts of a particular case, a jury  could decide that placing on one’s 
property an unmarked cable that decapitated a rider was negligent, meaning the 
landowner failed to act as a reasonable person under the circumstances. Under H B  25, 
assuming the use by the four-wheeler was recreational, the plaintiff would not be able to 
recover dam ages for ordinary or simple negligence. A defendant landowner would face 
liability only if a ju ry  decided that the landowner's conduct created a risk of injury 
substantially higher than the standard for ordinary negligence.

The jury 's decision is based on the facts of each case. Adding additional facts to your 
hypothetical might sway a ju ry  to decide that the landowner’s conduct is either ordinary 
or gross negligence. As an extreme example, a jury  would be more likely to decide that 
the conduct is grossly negligent (or possibly intentional) if the cable was nearly invisible, 
placed head-high or across a well traveled path where four-wheelers ( ften traveled, or 
placed where four-wheelers traveled at high rates o f speed. A ju ry  might consider 
w hether the accident happened during the day or at night. On the other hand, a ju ry  may 
preclude liability by deciding that the conduct was ordinary or simple negligence, if, for 
exam ple, the cable was large enough to be seen without marking (assuming that the 
driver was traveling at a reasonable speed); or was part of a group o f cables; or was 
placed at the head o f  a driveway or where one may reasonably expect a cable to act like a 
gate, or where four-wheelers would have difficulty going at a high speed; or if the cable 
was connected to a utility pole where one might expect cables.

The hypothetical circum stance you have posed appears on the surface to present a case in 
which the jury  would find gross negligence.4 However, additional facts might result in a 
result in a finding o f ordinary negligence.

If I may be o f further assistance, please advise.

DCB:ljw
07-226.ljw

4 This memo focuses on the how a jury might decide whether ihe conduct is considered
ordinary versus gross negligence. I have not addressed other elements in a negligence
analysis such as comparative negligence, causation, or damages.
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M E M O R A N D U M April 24, 2007

SUBJECT: Potential liability, under HB 25, in a hypothetical situation where a 
landowner places an unmarked cable on a landowner's property 
that causes the decapitation o f a four wheel all-terrain vehicle 
driver using the property for recreational use 
(HB 25, W ork O rder No. 25-LS0174\A)

TO:

FROM:

Representative Paul Seaton 
Attn: Katie Shows

Dennis C. Bailey 
Legislative Counsel

/I

You have asked for a an opinion addressing how HB 25 would apply to the hypothetical 
circum stance where a landowner places an unmarked cable up on their property that 
results in the decapitation o f the driver o f a four-wheel all-terrain vehicle using the 
property for recreational purposes. This analysis is based on the discussion of the 
concepts o f ordinary negligence and gross negligence provided in my March 27, 2007 
memo.

Ordinary or simple negligence is a failure to act as a reasonable person would in the same 
circum stances. Simple negligence often results from incompetence or failure to take 
precautions that are ordinarily taken it that situation. In contrast, gross negligence is an 
act or omission that creates an unreasonable risk o f harm and includes a high degree of 
probability that the harm will occur.1 To qualify as gross negligence or recklessness, the 
conduct must involve a risk o f injury or death substantially greater in am ount than that 
which is necessary for negligence.2 W hether a defendant acted negligently is a question 
of fact properly determined by the ju ry .3

1 Leavitt v. Gil las pie, 443 P.2d 61 (Alaska 1968).

2 See Restatement (Second) o f Torts sec. 500 comment g at 590 (1965) (regarding 
recklessness): Storrs v. Lutheran Hospital and Homes Society o f America, 661 P.2d 632, 
634 (Alaska 1983)

3 Dobos v. Ingersoll, 9 P.3d 1020, 1026 (Alaska 2000); see also, Gordon v. Alaska Pac. 
Bancorporation, 753 P.2d 721, 725 (Alaska 1988) (whether particular conduct is 
negligent or reasonable is a question of fact for the jury), Schumacher v. City & Borough 
ofYakutat, 946 P.2d 1255, 1256 (Alaska 1997).
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Depending on the facts of a particular case, a jury  could decide that placing on one's 
property an unmarked cable that decapitated a rider was negligent, meaning the 
landowner failed to act as a reasonable person under the circumstances. Under HB 25, 
assuming the use by the four-wheeler was recreational, the plaintiff would not be able to 
recover dam ages for ordinary or simple negligence. A defendant landowner would face 
liability only if a ju ry  decided that the landowner's conduct created a risk o f injury 
substantially higher than the standard for ordinary negligence

The ju ry ’s decision is based on the facts of each case. Adding additional facts to your 
hypothetical might sway a jury  to decide that the landowner's conduct is either ordinary 
or gross negligence. As an extreme example, a jury  would be more likely to decide that 
the conduct is grossly negligent (or possibly intentional) if the cable was nearly invisible, 
placed head-high or across a well traveled path where four-wheelers often traveled, or 
placed where four-wheelers traveled at high rates o f speed. A jury  might consider 
whether the accident happened during the day or at night. On the other hand, a ju ry  may 
preclude liability by deciding that the conduct was ordinary or simple negligence, if, for 
exam ple, the cable was large enough to be seen without marking (assuming that the 
driver was traveling at a reasonable speed); or was part o f a group o f cables; or was 
placed at the head o f  a driveway or where one may reasonably expect a cable to act like a 
gate, or where four-wheelers would have difficulty going at a high speed; or if the cable 
was connected to a utility pole where one might expect cables.

The hypothetical circum stance you have posed appears on the surface to present a case in 
which the jury  would find gross negligence.4 However, additional facts might result in a 
result in a finding o f ordinary negligence.

If I may be o f further assistance, please advise.

DCBrljw
07-226.ljw

4 This memo focuses on the how a jury might decide whether the conduct is considered
ordinary versus gross negligence. I have not addressed other elements in a negligence
analysis such as comparative negligence, ^ausation, or damages.
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M E M O R A N D U M April 24, 200 '

SUBJECT: Potential liability, under HB 25, in a hypothetical situation where a 
landowner places an unmarked cable on a landowner's property 
that causes the decapitation of a four wheel all-terrain vehicle 
driver using the property for recreational use 
(HB 25, W ork Order No. 25-LS0174\A)

TO:

FROM:

Representative Paul Seaton 
Attn: Katie Shows

Dennis C. Bailey 
Legislative Counsel

&

You have asked for a an opinion addressing how HB 25 would apply to the hypothetical 
circumstance where a landowner places an unmarked cable up on their property that 
results in the decapitation o f the driver of a four-wheel ull-terrain vehicle using the 
property for recreational purposes. This analysis is based on the discussion of the 
concepts o f ordinary negligence and gross negligence provided in my March 27, 2007 
memo.

Ordinary or simple negligence is a failure to act as a reasonable person would in the same 
circumstances. Simple negligence often results from incompetence o r failure to take 
precautions that are ordinarily taken it that situation. In contrast, gross negligence is an 
act or omission that creates an unreasonable risk o f harm and includes a high degree of 
probability that the harm will occur.1 To qualify as gross negligence or recklessness, the 
conduct must involve a risk o f injury or death substantially greater in am ount than that 
which is necessary for negligence.2 W hether a defendant acted negligently is a question 
of fact properly determ ined by the ju ry .3

1 Leavitt v. Gillaspie, 443 P.2d 61 (Alaska 1968).

2 See Restatement (Second) o f Torts sec. 500 comment g at 590 (1965) (regarding 
recklessness); Storrs v. Lutheran Hospital and Homes Society o f America, 661 P.2d 632, 
634 (Alaska 1983)

3 Dobos v. Ingersoll, 9 P.3d 1020, 1026 (Alaska 2000); see also, Gordon v. Alaska Pac. 
Bancorporation, 753 P.2d 721, 725 (Alaska 1988) (whether particular conduct is 
negligent or reasonable is a question of fact for the jury), Schumacher v. City & Borough 
pfYakutat, 946 P.2d 1255, 1256 (Alaska 1997).
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Depending on the facts of a particular case, a jury could decide that placing on one's 
property an unmarked cable that decapitated a rider was negligent, meaning the 
landowner failed to act as a reasonable person under the circumstances. Under HB 25, 
assuming the use by the four-wheeler was recreational, the plaintiff would not be able to 
recover dam ages for ordinary or simple negligence. A defendant landowner would face 
liability only if a ju ry  decided that the landowner's conduct created a risk o f injury 
substantially higher than the standard for ordinary negligence.

The jury 's decision is based on the facts of each case. Adding additional facts to your 
hypothetical might sway a jury  to decide that the landowner's conduct is either ordinary 
or gross negligence. As an extreme example, a ju ry  would be more likely to decide that 
the conduct is grossly negligent (or possibly intentional) if the cable was nearly invisible, 
placed head-high or across a well traveled path where four-wheelers often traveled, or 
placed where four-wheelers traveled at high rates o f speed. A jury  might consider 
whether the accident happened during the day or at night. On the other hand, a ju ry  may 
preclude liability by deciding that the conduct was ordinary o r simple negligence, if, for 
exam ple, the cable was large enough to be seen without marking (assuming that the 
driver was traveling at a reasonable speed); or was part o f a group o f cables; or was 
placed at the head o f a driveway or where on may reasonably expect a cable to act like a 
gate, or where four-wheelers would have difficulty going at a high speed; or if the cable 
was connected to a utility pole where one might expect cables.

The hypothetical circum stance you have posed appears on the surface to present a case in 
which the jury  would find gross negligence.4 However, additional facts might result in a 
result in a finding o f ordinary negligence.

If I may be of further assistance, please advise.

DCBMjw
07-226.1jw

4 This memo focuses on the how a jury might decide whether the conduct is considered
ordinary versus gross negligence. I have not addressed other elements in a negligence
analysis such as comparative negligence, causation, or damages.
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SUBJECT: Potential liability, under HB 25, in a hypothetical situation where a 
landowner places an unmarked cable on a landowner's property 
that causes the decapitation o f a four wheel all-terrain vehicle 
driver using the property for recreational use 
(HB 25, W ork O rder No. 25-LS0174\A)

TO:

FROM:

Representative Paul Seaton 
Attn: Katie Shows

'  , ft
Dennis C. Bailey ' 
Legislative Counsel

You have asked for a an opinion addressing how HB 25 would apply to the hypothetical 
circumstance where a landowner places an unmarked cable up on their property that 
results in the decapitation o f the driver of a four-wheel all-terrain vehicle using the 
property for recreational purposes. This analysis is based on the discussion o f the 
concepts o f ordinary negligence and gross negligence provided in my March 27, 2007 
memo.

Ordinary or simple negligence is a failure to act as a reasonable person would in the same 
circumstances. Simple negligence often results from incompetence or failure to take 
precautions that are ordinarily taken it that situation. In contrast, gross negligence is an 
act or omission that creates an unreasonable risk of harm and includes a high degree of 
probability that the harm will occur.1 To qualify as gross negligence or recklessness, the 
conduct must involve a risk o f injury or death substantially greater in amount than that 
which is necessary for negligence.2 W hether a defendant acted negligently is a question 
o f fact properly determined by the ju ry .'

1 Leavitt v. Gillaspie, 443 P.2d 61 (Alaska 1968).

: See Restatement (Second) o f Torts sec. 500 comment g at 590 (1965) (regarding 
recklessness); Storrs v. Lutheran Hospital and Homes Society o f America, 661 P.2d 632. 
634 (Alaska 1983)

' Dobos v. Ingersoli, 9 P.3d 1020. 1026 (Alaska 2000); see also, Gordon v. Alaska Pac. 
Bancorporation, 753 P.2d 721, 725 (Alaska 1988) (whether particular conduct is 
negligent or reasonable is a question o f fact for the jury). Schumacher v. City & Borough 
ofYakutat, 946 P.2d 1255, 1256 (Alaska 1997).



Depending on the facts o f a particular case, a jury could decide that placing on one's 
property an unmarked cable that decapitated a rider was negligent, meaning the 
landowner failed to act as a reasonable person under the circumstances. Under HB 25, 
assuming the use by the four-wheeler was recreational, the plaintiff would not be able to 
recover damages for ordinary or simple negligence. A defendant landowner would face 
liability only if a ju ry  decided that the landowner's conduct created a risk o f injury 
substantially higher than the standard for ordinary negligence.

The jury 's decision is based on the facts of each case. Adding additional facts to your 
hypothetical might sw ay a ju ry  to decide that the landowner's conduct is either ordinary 
or gross negligence. As an extreme example, a jury would he more likely to decide that 
the conduct is grossly negligent (or possibly intentional) if the cable was nearly invisible, 
placed h ad-high or across a well traveled path where four-wheelers often traveled, or 
placed where four-wheelers traveled at high rates o f speed. A jury  might consider 
w hether the accident happened during the day or at night. On the other hand, a j u r y  m a y  

preclude liability by deciding that the conduct was ordinary or sim ple negligence, if, for 
exam ple, the cable was large enough to be seen without marking (assuming that the 
driver was traveling at a reasonable speed); or was part o f a group of cables; or was 
placed at the head o f a driveway or where one may reasonably expect a cable to act like a 
gate, or where four-wheelers would have difficulty going at a high speed; or if the cable 
was connected to a utility pole where one might expect cables.

The hypothetical circum stance you have posed appears on the surface to present a case in 
which the jury  would find gross negligence.4 However, additional facts might result in a 
result in a finding o f ordinary negligence.

If I may be o f further assistance, please advise.

Representative Paul Seaton
April 24, 2007
Page 2

DCB:ljw
07-226.ljw

4 This memo focuses on the how a jury might decide whether the conduct is considered
ordinary versus gross negligence. I have not addressed other elements in a negligence
analysis such as comparative negligence, causation, or damages.
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M E M O R A N D U M April 24, 2007

SUBJECT: Potential liability, under HB 25, in a hypothetical situation where a 
landowner places an unmarked cable on a landowner's property 
that causes the decapitation of a four wheel all-terrain vehicle 
driver using the property for recreational use 
(HB 25, W ork O rder No. 25-LS0174VA)

TO:

FROM:

Representative Paul Seaton 
Attn: Katie Shows

Dennis C Bailey '  
Legislative Counsel

You have asked for a an opinion addressing how HB 25 would apply to the hypothetical 
circum stance where a landowner places an unmarked cable up on their property that 
results in the decapitation of the driver o f a four-wheel all-terrain vehicle using the 
property for recreational purposes. This analysis is based on the discussion o f the 
concepts o f ordinary negligence and gross negligence provided in my March 27, 2007 
memo.

O rdinary or simple negligence is a failure to act as a reasonable person would in the same 
circumstances. Simple negligence often results from incompetence or failure to take 
precautions that are ordinarily taken it that situation. In contrast, gross negligence is an 
act or omission that creates an unreasonable risk o f harm and includes a high degree of 
probability that the harm will occur.1 To qualify as gross negligence or recklessness, the 
conduct must involve a risk o f injury or death substantially greater in am ount than that 
which is necessary for negligence.-’ W hether a defendant acted negligently is a question 
of fact properly determined by the ju ry /

1 Leavitt v. Gillaspie, 443 P.2d 61 (Alaska 1968).

: See Restatement (Second) o f Torts sec. 500 com nv.it g at 590 (1965) (regarding 
recklessness); Storrs v. Lutheran Hospital and Homes Society o f America, 661 P. 2d 632. 
634 (Alaska 1983)

■ Dobos v. Ingersoll, 9 P.3d 1020. 1026 (Alaska 2000); see also, Gordon v. Alaska Pac. 
Bancorporation, 753 P.2d 721, 725 (Alaska 1988) (whether particular conduct is 
negligent or reasonable is a question of fact for the jury), Schumacher v. Citv & Borough 
ofYakutat, 946 P.2d 1255, 1256 (Alaska 1997).
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Depending on the facts o f a particular case, a jury  could decide that placing on one’s 
property an unmarked cable that decapitated a rider was negligent, meaning the 
landowner failed to act as a reasonable person under the circumstances. U nder HB 25, 
assuming the use by the four-wheeler was recreational, the plaintiff would not be able to 
recover dam ages for ordinary or simple negligence. A defendant landowner would face 
liability only if a jury  decided that the landowner's conduct created a risk o f injury 
substantially higher than the standard for ordinary negligence.

The jury 's decision is based on the facts o f each case. Adding additional facts to your 
hypothetical might sway a jury  to decide that the landowner's conduct is either ordinary 
or gross negligence. As an extreme exam ple, a jury would be more likely to decide that 
the conduct is grossly negligent (or possibly intentional) if  the cable was nearly invisible, 
placed head-high or across a well traveled path where four-wheelers often traveled, or 
placed where four-wheelers traveled at high rates o f speed. A ju ry  might consider 
whether the accident happened during the day or at night. On the other hand, a jury  may 
preclude liability by deciding that the conduct was ordinary or simple negligence, if, for 
exam ple, the cable was large enough to be seen without marking (assum ing that the 
driver was traveling at a reasonable speed); or was part o f a group o f cables; or was 
placed at the head o f a driveway or where one may reasonably expect a cable to act like a 
gate, or where four-wheelers would have difficulty going at a high speed; or if the cable 
was connected to a utility pole wheie one might expect cables.

The hypothetical circum stance you have posed appears on the surface to present a case in 
which the jury  would find gross negligence.4 However, additional facts might result in a 
result in a finding o f ordinary negligence.

If I may be o f further assistance, please advise.

DCB:ljw
07-226.1jw

4 This memo focuses on the how- a jury might decide whether the conduct is considered
ordinary versus gross negligence. I have not addressed other elements in a negligence
analysis such as comparative negligence, causation, or damages.
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M E M O R A N D U M  April 24, 2007

SUBJECT: Potential liability, under HB 25, in a hypothetical situation where a 
landowner places an unmarked cable on a landowner's property 
that causes the decapitation of a four wheel all-terrain vehicle 
driver using the property for recreational use 
(HB 25. Work Order No. 25-LS0174VA)

TO: Representative Paul Seaton 
Attn: Katie Shows

FROM: Dennis C. Bailey 
Legislative Counsel

You have asked for a an opinion addressing how HB 25 would apply to the hypothetical 
circumstance where a landowner places an unmarked cable up on their property that 
result' in the decapitation of the driver of a four-wheel all-terrain vehicle using the 
property for recreational purposes. This analysis is based on the discussion of the 
concepts of ordinary negligence and gross negligence provided in my March 27, 2007 
memo.

Ordinary or simple negligence is a failure to act as a reasonable person would in the same 
circumstances. Simple negligence often results from incompetence or failure to take 
precautions that are ordinarily taken it that situation. In contrast, gross negligence is an 
act or omission that creates an unreasonable risk of harm and includes a high degree of 
probability that the harm will occur.1 To qualify as gross negligence or recklessness, the 
conduct must involve a risk of injury or death substantially greater in amount than that 
which is necessary for negligence.2 Whether a defendant acted negligently is a question 
of fact properly determined by the jury.3

1 Leavitt v. Gillaspie, 443 P.2d 61 (Alaska 1968).

2 See Restatement (Second) o f Torts sec. 500 comment g at 590 (1965) (regarding 
recklessness); Storrs v. Lutheran Hospital and Homes Societv o f America, 661 P.2d 632. 
634 (Alaska 1983)

' Dohos v. Ingersoll, 9 P.3d 1020, 1°16 (Alaska 2000); see also, Gordon v. Alaska Pac. 
Bancorporation, 753 P.2d 721, 725 (Alaska 1988) (whether particular conduct is 
negligent or reasonable is a question of fact for the jury), Schumacher v. Citx & Borough 
ofYakutat, 946 P.2d 1255, 1256 (Alaska 1997).
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Depending on the facts of a particular case, a jury could decide that placing on one's 
property an unmarked cable that decapitated a rider was negligent, meaning the 
landowner failed to act as a reasonable person under the circumstances. Under HB 25, 
assuming the use by the four-wheeler was recreational, the plaintiff would not be able t 1 
recover damages for ordinary or simple negligence. A defendant landowner would lace 
liability only if a jury decided that the landowner's conduct created a risk of injury 
substantially higher than the standard for ordinary negligence.

The jury's decision is based on the facts of each case. Adding additional facts to your 
hypothetical might sway a jury to decide that the landowner's conduct is either ordinary 
or gross negligence. As an extreme example, a jury would be more likely to decide that 
the conduct is grossly negligent (or possibly intentional) if the cable was nearly invisible, 
placed head-high or across a well traveled path where four-wheelers often traveled, or 
placed where four-wheelers traveled at high rates of speed. A jury might consider 
whether the accident happened during the day or at night. On the other hand, a jury may 
preclude liability by deciding that the conduct was ordinary or simple negligence, if, for 
example, the cable was large enough to be seen without marking (assuming that the 
driver was traveling at a reasonable speed); or was part of a group of cables; or was 
placed at the head of a driveway or where one may reasonably expect a cable to act like a 
gate, or where four-w heelers would have difficulty going at a high speed; or if the cable 
was connected to a utility pole where one might expect cables.

The hypothetical circumstance you have posed appears on the surface to present a case in 
which the jury would find gross negligence.4 However, additional facts might result in a 
result in a finding of ordinary negligence.

If I may be of further assistance, please advise.

DCB:ljw 
07-226. Ijw

4 This memo focuses on the how a jury might decide whether the conduct is considered
ordinary versus gross negligence. I have not addressed other elements in a negligence
analysis such as comparative negligence, causation, or damages.
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DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY

(907 ) 465-3867 or 465-2450 STATE OF ALASKA
FAX (907 ) 465-2029 
Mail Stop 3101

SUBJECT: Potential liability, under HB 25, in a hypothetical situation where a 
landowner places an unmarked cable on a landowner's property 
that causes the decapitation of a four wheel all-terrain vehicle 
driver using the property for recreational use 
(HB 25, Work Order No. 25-LS0174VA)

TO:

FROM:

Representative Paul Seaton 
Attn: Katie Shows

Dennis C. Bailey 
Legislative Counsel

fi

You have asked for a an opinion addressing how HB 25 would apply to the hypothetical 
circumstance where a landowner places an unmarked cable up on their property that 
results in the decapitation of the driver of a four-wheel all-terrain vehicle using the 
property for recreational purposes. This analysis is based on the discussion of the 
concepts of ordinary negligence and gross negligence provided in my March 27, 2007 
memo.

Ordinary or simple negligence is a failure to act as a reasonable person would in the same 
circumsiances. Simple negligence often results from incompetence or failure to take 
precautions that are ordinarily taken it that situation. In contrast, gross negligence is an 
act or omission that creates an unreasonable risk of harm and includes a high degree of 
probability that the harm will occur.1 To qualify as gross negligence or recklessness, the 
conduct must involve a risk of injury or death substantially greater in amount than that 
which is necessary for negligence.2 Whether a defendant acted negligently is a question 
of fact properly determined by the jury.’

' Leavitt v. Gillaspie, 443 P.2d 61 (Alaska 1968).

2 See Restatement (Second) o f Torts sec. 500 comme, t g at 590 (1965) (regarding 
recklessness): Storrs v. Lutheran Hospital and Homes Society o f America, 661 P.2d 632, 
634 (Alaska 1983)

' Dobos v. Ingersoll, 9 P.3d 1020. 1026 (Alaska 2000); see also, Gordon v. Alaska Pac. 
Bancorporation, 753 P.2d 721. 725 (Alaska 1988) (whether particular conduct is 
negligent or reasonable is a question of fact for the jury), Schumacher v. C/rv & Borough 
ofYakutat, 946 P.2d 1255, 1256 (Alaska 1997).
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Depending on the facts of a particular case, a jury could decide that placing on one's 
property an unmarked cable that decapitated a rider was negligent, meaning the 
landowner failed to act as a reasonable person under the circumstances. Under HB 25, 
assuming the use by the four-wheeler was recreational, the plaintiff would not be able to 
recover damages for ordinary or simple negligence. A defendant landowner would face 
liability only if a jury decided that the landowner's conduct created a risk of injury 
substantially higher than the standard for ordinary negligence.

The jury's decision is based on the facts of each case. Adding additional facts to your 
hypothetical might sway a jury to decide that the landowner's conduct is either ordinary 
or gross negligence. As an extreme example, a jury would be more likely to decide that 
the conduct is grossly negligent (or possibly intentional) if the cable was nearly invisible, 
placed head-high or across a well traveled path where four-wheelers often traveled, or 
placed where four-wheelers traveled at high rates of speed. A jury might consider 
whether the accident happened during the day or at night. On the other hand, a jury may 
preclude liability by deciding that the conduct was ordinary or simple negligence, if, for 
example, the cable was large enough to be seen without marking (assuming that the 
driver was traveling at a reasonable speed); or was part of a group of cables; or was 
placed at the head of a driveway or where one may reasonably expect a cable to act like a 
gate, or where four-wheelers would have difficulty going at a high speed; or if the cable 
was connected to a utility pole where one might expect cables.

The hypothetical circumstance you have posed appears on the surface to present a case in 
which the jury would find gross negligence.4 However, additional facts might result in a 
result in a finding of ordinary negligence.

If I may be of further assistance, please advise.

DCB:ljw 
07-226.Ijw

4 This memo focuses on the how a jury might decide whether the conduct is considered
ordinary versus gross negligence. I have not addressed other elements in a negligence
analysis such as comparative negligence, causation, or damages.
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M E M O R A N D U M April 24, 2007

SUBJECT: Potential liability, under HB 25, in a hypothetical situation where a 
landowner places an unmarked cable on a landowner's property 
that causes the decapitation of a four wheel all-terrain vehicle 
driver using the property for recreational use 
(HB 25, Work Order No. 25-LS0174VA)

TO:

FROM:

Representative Paul Seaton 
Attn: Katie Shows

Dennis C. Bailey 
Legislative Counsel

ft

You have asked for a an opinion addressing how HB 25 would apply to the hypothetical 
circumstance where a landowner places an unmarked cable up on their property that 
results in the decapitation of the driver of a four-wheel all-terrain vehicle using the 
property for recreational purposes. This analysis is based on the discussion of the 
concepts of ordinary negligence and gross negligence provided in my March 27, 2007 
memo.

Ordinary or simple negligence is a failure to act as a reasonable person would in the same 
circumstances. Simple negligence often results from incompetence or failure to take 
precautions that are ordinarily taken it that situation. In contrast, gross negligence is an 
act or omission that creates an unreasonable risk of harm and includes a high degree of 
probability that the harm will occur.1 To qualify as gross negligence or recklessness, the 
conduct must involve a risk of injury or death substantially greater in amount than that 
which is necessary for negligence.2 Whether a defendant acted negligently is a question 
of fact properly determined by the jury.3

1 Leavitt v. Gillaspie, 443 P.2d 61 (Alaska 1968).

2 See Restatement (Second) o f Torts sec. 500 comment g at 590 (1965) (regarding 
recklessness); Storrs v. Lutheran Hospital and Homes Society o f America, 661 P.2d 632, 
634 (Alaska 1983)

3 Dobos v. Ingersoll, 9 P.3d 1020, 1026 (Alaska 2000); see also, Gordon v. Alaska Pac. 
Bancorporation, 753 P.2d 721, 725 (Alaska 1988) (whether particular conduct is 
negligent or reasonable is a question of fact for the jury), Schumacher v. Citx & Borough 
ofYakutat, 946 P.2d 1255, 1256 (Alaska 1997).
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Depending on the facts of a particular case, a jury could decide that placing on one's 
property an unmarked cable that decapitated a rider was negligent, meaning the 
landowner failed to act as a reasonable person under the circumstances. Under HB 25, 
assuming the use by the four-wheeler was recreational, the plaintiff would not be able to 
recover damages for ordinary or simple negligence. A defendant landowner would face 
liability only if a jury decided that the landowner's conduct created a risk of injury 
substantially higher than the standard for ordinary negligence.

The jury's decision is based on the facts of each case. Adding additional facts to your 
hypothetical might sway a jury to decide that the landowner's conduct is either ordinary 
or gross negligence. As an extreme example, a jury would be more likely to decide that 
the conduct is grossly negligent (or possibly intentional) if the cable was nearly invisible, 
placed head-high or across a well traveled path where four-wheelers often traveled, or 
placed where four-wheelers traveled at high rates of speed. A jury might consider 
whether the accident happened during the day or at night. On the other hand, a jury may 
preclude liability by deciding that the conduct was ordinary or simple negligence, if, for 
example, the cable was large enough to be seen without marking (assuming that the 
driver was traveling at a reasonable speed); or was part of a group of cables; or was 
placed at the head of a driveway or where one may reasonably expect a cable to act like a 
gate, or where four-wheelers would have difficulty going at a high speed; or if the cable 
was connected to a utility pole where one might expect cables.

The hypothetical circumstance you have posed appears on the surface to present a case in 
which the jury would find gross negligence.4 However, additional facts might result in a 
result in a finding of ordinary negligence.

If I may be of further assistance, please advise.

DCB:ljw 
07-226.Ijw

4 This memo focuses on the how a jury might decide whether the conduct is considered
ordinary versus gross negligence. I have not addressed other elements in a negligence
analysis such as comparative negligence, causation, or damages.
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M E M O R A N D U M April 24, 2007

SUBJECT: Potential liability, under HB 25, in a hypothetical situation where a 
landowner places an unmarked cable on a landowner's property 
that causes the decapitation of a four wheel all-terrain vehicle 
driver using the property for recreational use
(HB 25, Work Order No. 25-LS0174VA)

TO: Representative Paul Seaton 
Attn: Katie Shows

FROM: Dennis C. Bailey ' 
Legislative Counsel

You have asked for a an opinion addressing how HB 25 would apply to the hypothetical 
circumstance where a landowner places an unmarked cable up on their property that 
results in the decapitation of the driver of a four-wheel all-terrain vehicle using the 
property for recreational purposes. This analysis is based on the discussion of the 
concepts of ordinary negligence and gross negligence provided in my March 27, 2007 
memo.

Ordinary or simple negligence is a failure to act as a reasonable person would in the same 
circumstances. Simple negligence often results from incompetence or failure to take 
precautions that are ordinarily taken it that situation. In contrast, gross negligence is an 
act or omission that creates an unreasonable risk of harm and includes a high degree of 
probability that the harm will occur.1 To qualify as gross negligence or recklessness, the 
conduct must involve a risk of injury or death substantially greater in amount than that 
which is necessary for negligence.2 Whether a defendant acted negligently is a question 
of fact properly determined by the jury.1

1 Leavitt v. Gillaspie, 443 P.2d 61 (Alaska 1968).

2 See Restatement (Second) o f Torts sec. 500 comment g at 590 (1965) (regarding 
recklessness); Storrs v. Lutheran Hospital and Homes Society o f America, 661 P.2d 632. 
634 (Alaska 1983)

1 Dobos v. Ingersoll, 9 P.3d 1020, 1026 (Alaska 2000); see also, Gordon v. Alaska Pac. 
Bancorporation, 753 P.2d 721, 725 (Alaska 1988) (whether particular conduct is 
negligent or reasonable is a question of fact for the jury), Schumacher v. City & Borough 
ofYakutat, 946 P.2d 1255, 1256 (Alaska 1997).
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Depending on the facts of a particular case, a jury could decide that placing on one's 
property an unmarked cable that decapitated a rider was negligent, meaning the 
landowner failed to act as a reasonable person under the circumstances. Under HB 25, 
assuming the use by the four-wheeler was recreational, the plaintiff would not be able to 
recover damages for ordinary or simple negligence. A defendant landowner would face 
liability only if a jury decided that the landowner's conduct created a risk of injury 
substantially higher than the standard for ordinary negligence.

The jury's decision is based on the facts of each case. Adding additional facts to your 
hypothetical might sway a jury to decide that the landowner's conduct is either ordinary 
or gross negligence. As an extreme example, a jury would be more likely to decide that 
the conduct is grossly negligent (or possibly intentional) if the cable was nearly invisible, 
placed head-high or across a well traveled path where four-wheelers often traveled, or 
placed where four-wheelers traveled at high rates of speed. A jury might consider 
whether the accident happened during the day or at night. On the other hand, a jury may 
preclude liability by deciding that the conduct was ordinary or simple negligence, if, for 
example, the cable was large enough to be seen without marking (assuming that the 
driver was traveling at a reasonable speed); or was part of a group of cables; or was 
placed at the head of a driveway or where one may reasonably expect a cable to act like a 
gate, or where four-wheelers would have difficulty going at a high speed; or if the cable 
was connected to a utility pole where one might expect cables.

The ''ypothetical circumstance you have posed appears on the surface to present a case in 
which the jury would find gross negligence.4 However, additional facts might result in a 
result in a finding of ordinary negligence.

If I may be of further assistance, please advise.

DCB.ljw
07-226.ljw

4 This memo focuses on the how a jury might decide whether the conduct is considered
ordinary versus gross negligence. I have not addressed other elements in a negligence
analysis such as comparative negligence, causation, or damages.
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M E M O R A N D U M April 24, 2007

SUBJECT: Potential liability, under HB 25, in a hypothetical situation where a 
landowner places an unmarked cable on a landowner’s property 
that causes the decapitation of a four wheel all-terrain vehicle 
driver using the property for recreational use 
(HB 25, Work Order No. 25-LS0174VA)

TO: Representative Paul Seaton 
Attn: Katie Shows

FROM: Dennis C. Bailey 
Legislative Counsel

You have asked for a an opinion addressing how HB 25 would apply to the hypothetical 
circumstance where a landowner places an unmarked cable up on their property that 
results in the decapitation of the driver of a four-wheel all-terrain vehicle using the 
property for recreational purposes. This analysis is based on the discussion of the 
concepts of ordinary negligence and gross negligence provided in my March 27, 2007 
memo.

Ordinary or simple negligence is a failure to act as a reasonable person would in the same 
circumstances. Simple negligence often results from incompetence or failure to take 
precautions that are ordinarily taken it that situation. In contrast, gross negligence is an 
act or omission that creates an unreasonable risk of harm and includes a high degree of 
probability that the harm will occur.1 To qualify as gross negligence or recklessness, the 
conduct must involve a risk of injury or death substantially greater in amount than that 
which is necessary for negligence.2 Whether a defendant acted negligently is a question 
of fact properly determined by the jury.1

1 Leavitt v. Gillaspie, 443 P.2d 61 (Alaska 1968).

2 See Restatement (Second) o f Torts sec. 500 comment g at 590 (1965) (regarding 
recklessness); Storrs v. Lutheran Hospital and Homes Societx o f America, 661 P.2d 632, 
634 (Alaska 1983)

1 Dobos v. Ittgersoli, 9 P.3d 1020, 1026 (Alaska 2000); see also, Gordon v. Alaska Pac. 
Bancorporation, 753 P.2d 721, 725 (Alaska 1988) (whether particular conduct is 
negligent or reasonable is a question of fact for the jury), Schumacher v. City & Borough 
ofYakutat, 946 P.2d 1255, 1256 (Alaska 1997).



Depending on the facts of a particular case, a jury could decide that placing on one's 
property an unmarked cable that decapitated a rider was negligent, meaning the 
landowner failed to act as a reasonable person under the circumstances. Under HB 25, 
assuming the use by the four-wheeler was recreational, the plaintiff would not be able to 
recover damages for ordinary or simple negligence. A defendant landowner would face 
liability only if a jury decided that the landowner's conduct created a risk of injury 
substantially higher than the standard for ordinary negligence.

The jury's decision is based on the facts of each crse. Adding additional facts to your 
hypothetical might sway a jury to decide that the landowner's conduct is either ordinary 
or gross negligence. As an extreme example, a jury would be more likely to decide that 
the conduct is grossly negligent (or possibly intentional) if the cable was nearly invisible, 
placed head-high or across a well traveled path where four-wheelers often traveled, or 
placed where four-wheelers traveled at high rates of speed. A jury might consider 
whether the accident happened during the day or at night. On the other hand, a jury may 
preclude liability by deciding that the conduct was ordinary or simple negligence, if, for 
example, the cable was large enough to be seen without marking (assuming that the 
driver was traveling at a reasonable speed); or was part of a group of cables; or was 
placed at the head of a driveway or where o..e may reasonably expect a cable to act like a 
gate, or where four-wheelers would have difficulty going at a high speed; or if the cable 
was connected to a utility pole where one might expect cables.

The hypothetical circumstance you have posed appears on the surface to present a case in 
which the jury would find gross negligence.4 However, additional facts might result in a 
result in a finding of ordinary negligence.

If I may be of further assistance, please advise.

DCB.Ijw 
07-226. Ijw

4 This memo focuses on the how a jury might decide whether the conduct is considered
ordinary versus gross negligence. I have not addressed other elements in a negligence
analysis such as comparative negligence, causation, or damages.
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M E M O R A N D U M April 24, 2007

SUBJECT: Potential liability, under HB 25, in a hypothetical situation where a 
landowner places an unmarked cable on a landowner's property 
that causes the decapitation of a four wheel all-terrain vehicle 
driver using the property for recreational use 
(HB 25, Work Order No. 25-LS0174VA)

TO: Representative Paul Seaton 
Attn: Katie Shows

FROM: Dennis C. Bailey 
Legislative Counsel

You have asked for a an opinion addressing how HB 25 would apply to the hypothetical 
circumstance where a landowner places an unmarked cable up on their property that 
results in the decapitation of the driver of a four-wheel all-terrain vehicle using the 
property for recreational purposes. This analysis is based on the discussion of the 
concepts of ordinary negligence and gross negligence provided in my March 27, 2007 
memo.

Ordinary or simple negligence is a failure to act as a reasonable person would in the same 
circumstances. Simple negligence often results from incompetence or failure to take 
precautions that are ordinarily taken it that situation. In contrast, gross negligence is an 
act or omission that creates an unreasonable risk of harm and includes a high degree of 
probability that the harm will occur.1 To qualify as gross negligence or recklessness, the 
conduct must involve a risk of injury or death substantially greater in amount than that 
which is necessary for negligence.2 Whether a defendant acted negligently is a question 
of fact properly determined by the jury.1

1 Leavitt v. Gillaspie, 443 P.2d 61 (Alaska 1968).

: See Restatement (Second) oj Torts sec. 500 comment g at 590 (1965) (regarding 
recklessness); Storrs v. Lutheran Hospital and Homes Society o f America, 661 P.2d 632, 
634 (Alaska 1983)

1 Dobos v. Ingersoll, 9 P.3d 1020, 1026 (Alaska 2000); see also, Gordon v. Alaska Pac. 
Bancorporation, 753 P.2d 721, 725 (Alaska 1988) (whether particular conduct is 
negligent or reasonable is a question of fact for the jury), Schumacher v. City & Borough 
ofYakutat, 946 P.2d 1255, 1256 (Alaska 1997).
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Depending on the facts of a particular case, a jury could decide that placing on one's 
property an unmarked cable that decapitated a rider was negligent, meaning the 
landowner failed to act as a reasonable person under the circumstances. Under HB 25, 
assuming the use by the four-wheeler was recreational, the plaintiff would not be able to 
recover damages for ordinary or simple negligence. A defendant landowner would face 
liability only if a jury decided that the landowner's conduct created a risk of injury 
substantially higher than the standard for ordinary negligence.

The jury's decision is based on the facts of each case. Adding additional facts to your 
hypothetical might sway a jury to decide that the landowner's conduct is either ordinary 
or gross negligence. As an extreme example, a jury would be more likely to decide that 
the conduct is grossly negligent (or possibly intentional) if the cable was nearly invisible, 
placed head-high or across a well traveled path where four-wheelers often traveled, or 
placed where four-wheelers traveled at high rates of speed. A jury might consider 
whether the accident happened during the day or at night. On the other hand, a jury may 
preclude liability by deciding that the conduct was ordinary or simple negligence, if, for 
example, the cable was large enough to be seen without marking (assuming that the 
driver was traveling at a reasonable speed); or was part of a group of cables; or was 
placed at the head of a driveway or where one may reasonably expect a cable to act like a 
gate, or where four-wheelers would have difficulty going at a high speed; or if the cable 
was connected to a utility pole where one might expect cables.

The hypothetical circumstance you have posed appears on the surface to present a case in 
which the jury would find gross negligence.4 However, additional facts might result in a 
result in a finding of ordinary negligence.

If I may be of further assistance, please advise.

DCB:ljw
07-226.ljw

4 This memo focuses on the how a jury might decide whether the conduct is considered
ordinary versus gross negligence. I have not addressed other elements in a negligence
analysis such as comparative negligence, causation, or damages.
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M E M O R A N D U M April 24, 2007

SUBJECT: Potential liability, under HB 25, in a hypothetical situation where a 
landowner places an unmarked cable on a landowner’s property 
that causes the decapitation of a four wheel all-terrain vehicle 
driver using the property for recreational use 
(HB 25, Work Order No. 25-LS0174\A)

TO:

FROM:

Representative Paul Seaton 
Attn: Katie Shows

v ' tDennis C. Bailey N 
Legislative Counsel

You have asked for a an opinion addressing how HB 25 would apply to the hypothetical 
circumstance .vhere a landowner places an unmarked cable up on their property that 
results in the decapitation of the driver of a four-wheel all-terrain vehicle using the 
property for recreational purposes. This analysis is based on the discussii n of the 
concepts of ordinary negligence and gross negligence provided in my March 27, 2007 
memo.

Ordinary or simple negligence is a failure to act as a reasonable person would in the same 
circumstances. Simple negligence often results from incompetence or failure to take 
precautions that are ordinarily taken it that situation. In contrast, gross negligence is an 
act or omission that creates an unreasonable risk of harm and includes a high degree of 
probability that the harm will occur.1 To qualify as gross negligence or recklessness, the 
conduct must involve a risk of injury or death substantially greater in amount than that 
which is necessary for negligence.2 Whether a defendant acted negligently is a question 
of fact properly determined by the jury.1

1 Leavitt v. Gillaspie, 443 P.2d 61 (Alaska 196S).

2 See Restatement (Second) o f Torts sec. 500 comment g at 590 (1965) (regarding 
recklessness); Storrs v. Lutheran Hospital and Homes Society o f America, 661 P.2d 632, 
634 (Alaska 1983)

' Dobos v. Ingersoll, 9 P.3d 1020. 1026 (Alaska 2000); see also, Gordon v. Alaska Pac. 
Bancorporation, 753 P.2d 721, 725 (Alaska 1988) (whether particular conduct is 
negligent or reasonable is a question of fact for the jury), Schumacher v. City & Borough 
ofYakutat, 946 P.2d 1255, 1256 (Alaska 1997).



Depending on the facts of a particular case, a jury could decide that placing on one's 
property an unmarked cable that decapitated a rider was negligent, meaning the 
landowner failed to act as a reasonable person under the circumstances. Under HB 25, 
assuming the use by the four-wheeler was recreational, the plaintiff would not be able to 
recover damages for ordinary or simple negligence. A defendant landowner would face 
liability only if a jury decided that the landowner's conduct created a risk of injury 
substantially higher than the standard for ordinary negligence.

The jury's decision is based on the facts of each case. Adding additional facts to your 
hypothetical might sway a jury to decide that the landowner's conduct is either ordinary 
or gross negligence. As an extreme example, a jury would be more likely to decide that 
the conduct is grossly negligent (or possibly intentional) if the cable was nearly invisible, 
placed head-high or across a well traveled path where four-wheelers often traveled, or 
placed where four-wheelers traveled at high rates of speed. A jury might consider 
whether the accident happened during the day or at night. On the other hand, a jury may 
preclude liability by deciding that the conduct was ordinary or simple negligence, if, for 
example, tne cable was large enough to be seen without marking (assuming that the 
driver was traveling at a reasonable speed); or was part of a group of cables; or was 
pi; .ed at the head of a driveway or where one may reasonably expect a cable to act like a 
gate, or where four-wheelers would have difficulty going at a high speed; or if the cable 
was connected to a utility pole where one might expect cables.

The hypothetical circumstance you have posed appears on the surface to present a case in 
which the jury would find gross negligence.4 However, additional facts might result in a 
result in a finding of ordinary negligence.

If I may be of further assistance, please advise.

Representative Paul Seaton
April 24, 2007
Page 2

DCBiljW
07-226.1jw

4 This memo focuses on the how a jury might decide whether the conduct is considered
ordinary versus gross negligence. I have not addressed other elements in a negligence
analysis such as comparative negligence, causation, or damages.
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Potential liability, under HB 25, in a hypothetical situation where a 
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driver using the propertv for recreational use 
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Representative Paul Seaton 
Attn: Katie Shows

Dennis C. Bailey 
Legislative Counsel

fi

You have asked for a an opinion addressing how HB 25 would apply to the hypothetical 
circumstance where a landowner places an unmarked cable up on their property that 
results in the decapitation of the driver of a four-wheel all-terrain vehicle using the 
property for recreational purposes. This analysis is based on the discussion of the 
concepts of ordinary negligence and gross negligence provided in my March 27, 2007 
memo.

Ordinary or simple negligence is a failure to act as a reasonable person would in the same 
circumstances. Simple negligence often results from incompetence or failure to take 
precautions that are ordinarily taken it that situation. In contrast, gross negligence is an 
act or omission that creates an unreasonable risk of harm and includes a high degree of 
probability that the harm will occur.1 To qualify as gross negligence or recklessness, the 
conduct must involve a risk of injury or death substantially greater in amount than that 
which is necessary for negligence.2 Whether a defendant acted negligently is a question 
of fact properly determined by the jury. ’

1 Leavitt v. Gillaspie, 443 P.2d 61 (Alaska 1968).

2 See Restatement (Second) o f Torts sec. 500 comment g at 590 (1965) (regarding 
recklessness); Storrs v. Lutheran Hospital and Homes Society o f America, 661 P.2d 632, 
634 (Alaska 1983)

Dobos v. Ingersoll, 9 P.3d 1020. 1026 (Alaska 2000); see also, Gordon v. Alaska Pac. 
Bancorporation, 753 P.2d 721, 725 (Alaska 1988) (whether particular conduct is 
negligent or reasonable is a question of fact for the jury), Schumacher v. City & Borough 
o f Yakutat, 946 P.2d 1255, 1256 (Alaska 1997).
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Representative Paul Seaton
April 24, 2007
Page 2

Depending on the facts of a particular case, a jury could decide that placing on one's 
property an unmarked cable that decapitated a rider was negligent, meaning the 
landowner failed to act as a reasonable person under the circumstances. Under HB 25, 
assuming the use by the four-wheeler was recreational, the plaintiff would not be able to 
recover damages for ordinary or simple negligence. A defendant landowner would face 
liability only if a jury decided that the landowner's conduct created a risk of injury 
substantially higher than the standard for ordinary negligence.

The jury's decision is based on the facts of each case. Adding additional facts to your 
hypothetical might sway a jury to decide that the landowner's conduct is either ordinary 
or gross negligence. As an extreme example, a jury would be more likely to decide that 
the conduct is grossly negligent (or possibly intentional) if the cable was nearly invisible, 
placed head-high or across a well traveled path where four-wheelers often traveled, or 
placed where four-wheelers traveled at high rates of speed. A jury might consider 
whether the accident happened during the day or at night. On the other hand, a jury may 
preclude liability by deciding that the conduct was ordinary or simple negligence, if, for 
example, the cable was large enough to be seen without marking (assuming that the 
driver was traveling at a reasonable speed); or was part of a group of cables; or was 
placed at the head of a driveway or where one may reasonably expect a cable to act like a 
gate, or where four-wheelers would have difficulty going at a high speed; or if the cable 
was connected to a utility pole where one might expect cables.

The hypothetical circumstance you have posed appears on the surface to present a case in 
which the jury would find gross negligence.4 However, additional facts might result in a 
result in a finding of ordinary negligence.

If I may be of further assistance, please advise.

DCB:ljw
07-226.ljw

4 This memo focuses on the how a jury might decide whether the conduct is considered
ordinary versus gross negligence. I have not addressed other elements in a negligence
analysis such as comparative negligence, causation, or damages.
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1 By: Luke Hopkins
2 - Introduced: 04/12/07
3 Amended: 04/12/07
4 Adopted: 04/12/07
5
6
7 FAIRBANKS NORTH STAR BOROUGH
8
9 RESOLUTION NO. 2007 - 12

10
11 A RESOLUTION SUPPORTING HB 25 "AN ACT RELATING TO LANDOWNERS'
12 IMMUNITY FOR ALLOWING USE OF LAND WITHOUT CHARGE FOR A
13 RECREATIONAL ACTIVITY; RELATING TO LANDOWNERS' LIABILITY WHERE
14 LANDOWNER CONDUCT INVOLVES GROSS NEGLIGENCE OR RECKLESS OR
15 INTENTIONAL MISCONDUCT; RELATING TO CLAIMS OF ADVERSE POSSESSION
16 AND PRESCRIPTIVE EASEMENTS, OR SIMILAR CLAIMS; AND PROVIDING FOR
17 AN EFFECTIVE 05 DATE."
18
19 WHEREAS, HB 25 encourages recreational use of private lands by
20 providing certain legal orotections to landowners who allow free public access to their
21 lands for recreational activity; and
22
23 WHEREAS, the extent to which these landowners receive legal protection
24 under the current law is confusing and ambiguous, particularly when land has been
25 altered slightly from its natural state; and
26
27 WHEREAS, HB 25 expands the immunity protection to private landowners
28 allowing free recreational activity regardless of whether the property has been
29 'improved"; and
30
31 WHEREAS, HB 25 stipulates that a private landowner does not owe to a
32 person using his or her property for recreational purposes a duty to keep the land safe
33 for use, a duty to warn of unsafe conditions, or a duty to curtail the use of their land for
34 recreational purposes. A landowner receives no protection under the bill if they either
35 charge for access or are guilty of intentional, reckless or grossly negligent conduct; and
36
37 WHEREAS, given ambiguities in current law, those interested in allowing
38 public access of their lands are currently unable to properly assess their risks. HB 25
39 would eliminate these ambiguities by granting immunity for the recreational use of
40 private lands in the same manner adopted by most other states.
41
42 NOW, THEREFORE, BE IT RESOLVED tha; the Assembly of the
43 Fairbanks North Star Borough supports passage of HB25.
44
45 BE IT FURTHER RESOLVED that copies of this resolution shall be sent to
46 the Alaska Interior Delegation.

Fairbanks North S tar Borough. Alaska RESOLUTION NO. 2 0 0 7 -1 2
P a g e  1 of 2



47
48
49
50
51
52
53
54
55

PASSED AND APPROVED THIS 12th DAY OF APRIL 2007.

Valerie M. Therrien, Deputy 
Presiding Officer

V a lvu t M . JHevuen

56 ATTEST:
57
58 Alena JtUaa ALHC
59 ________________________________
60 Mona Lisa Drexler, MMC
61 Municipal Borough Clerk
62
63 Ayes: Bartos, Beck. Frank, Foote, Musick, Therrien, Rex, Hopkins
64 Noes: None
65 Excused: Winters

Fairbanks North Star Barw ah. A to k a_____________________________ r e s o l u t i o n  n o .  2007. 1 2
P a g e  2 of 2



February 15, 2008

Senator Hollis French 
State O pitol 
Juneau, Alaska 99801

Senator French,

The Alaska State Chamber of Commerce supports House Bill 25. Private 
landowners often play a pivotal role in accessing Alaska’s outdoors through 
leasing or granting permission to use their own private property. This role 
helps small businesses blossom while providing recreational access for 
Alaska’s burgeoning tourist and adventure activities. Without legal 
protections, new tourist and adventure activities may be limited or threatened 
altogether. We believe HB 25 will increase business in Alaska by protecting 
private property owners from the potentiality of far-reaching lawsuits.

Jobs and economic opportunity are limited in many parts o f Alaska. HB 25 
may have additional benefits by creating opportunities in Alaska’s remotest 
locations. The State Chamber encourages your constructive work with 
regards to HB 25 and we are hopeful that the bill will move through the 
legislative process.

Best Regards,  _ _

Wayne A. Stevens 
President/CEO
Alaska State Chamber o f Commerce


