


Cindy Smith

From: Jody Simpson

Ssnt:  Thursday, January 24, 2008 4:26 PM

To: Cindy Smith

Cc: Russ Krafft; jaschenbrennerftmatsugov.us; John Duffy (jduffyQmatsugov.us)
Subject: Mat-Su Borough rsquests to call in to testify on HB 151

Cindy,

The Matanuska-Susitna Borough would like to call in and testify on HB 151 during tomorrow’s SJUD Cmte
meeting.

Please add these nimes to your witness list and dear them for teleconferencing in:

John Aschenbrenner, Deputy Borough Attorney
Russ Krafft, MSB Purchasing Officer

| provided them with the off-net number (1-888-205-4546) and let them know the meeting begins at 1:30p.

Thank you.

Jody Simpson

Staff to Sanator Charto Huggins

Alaska Stata Capitol. Room 110

Junaau, Alaska 90801-1182

Phone: (007)485-2681 / Fax: (907)465-3265
Jody Simosonglagis.siala.akua

1/25/2008
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SENATE CS FOR CS FOR HOUSE BILL NO. 1S1( )
IN THE LEGISLATURE OF THE STATE OF ALASKA
TWENTY-FIFTH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Spoaior(i): REPRESENTATIVES JOHNSON BY REQUEST, Lyaa, Foeter

ABILL
FOR AN ACT ENTITLED
"An Act requiring an indemnification, defense, and hold harmless provision in

:onstruction-related professional services contracts of state agencies, quasi-public

igencies, municipalities, and political subdivisions."
IE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 36.90 is amended by adding a new section to read:
Article 4. Required Contract Provision.

Sec. 36.90.300. Indemnification, defense, and hold harmless provision in
certain construction-related contracts, (a) A public agency shall include in a
construction-related professional services contract entered into by the public agency a
provision under which the consultant agrees to indemnify, defend, and hold harmless
the public agency from claims or liability for the negligent acts, errors, or omissions of
the consultant. The provision must include an apportionment of the indemnification,
defense, and hold harmless obligation on a comparative fault basis.

(b) A provision that reads substantially as follows satisfies the requirement of

-1- SCS CSHB 151( )
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(a) of this section:
The consultant shall indemnity, defend, and hold harmless the

contracting agency from and against any claim of, or liability for,
negligent acts, errors, and omissions of the consultant under this
agreement. The consultant is not required to indemnify, defend, or hold
harmless the contracting agency for a claim of, or liability for, the
independent negligent acts, errors, and omissions of the contracting
agency. Ifthere is a claim of, or liability for, ajoint negligent act, error,
or omission of the consultant and the contracting agency, the
indemnification, defense, and hold harmless obligation of this provision
shall be apportioned on a comparative fault basis. In this provision,
"consultant™ and "contracting agency" include the employees, agents,
and contractors who are directly responsible, respectively, to each. In
this provision, "independent negligent acts, errors, and omissions"
means negligence other than in the contracting agency's selection,
administration, monitoring, or controlling of the consultant, or in
approving or accepting the consultant's work.

(c) Inthis section,
(1) "construction”™ means the process of building, altering, repairing,

maintaining, improving, demolishing, planning, and designing a public highway, a
structure, a building, a utility, infrastructure, or another public improvement to real
property, but does not mean the routine operation of a public improvement;

(2) "consultant™ means a person who contracts with <public agency to
provide professional services;

(3) "professional services" has the meaning given in AS 36.30.990;

4) "public agency" means a department, institution, board,
commission, division, authority, public corporation, committee, school district,
political subdivision, or other administrative unit of a municipality, of a political
subdivision, or of the executive or legislative branch of state government, including
the University of Alaska, the Alaska Aerospace Development Corporation, the Alaska

Housing Finance Corporation, the Alaska Industrial Development and Export

SCSCSHBI5K ) 2.
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Authority, the Alaska Energy Authority, the Alaska Raiiroad Corporation, and a
regional educational attendance area.

_ SCS CSHB 1S1( )
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Representative Craig Johnson
House District 28

MEMORANDUM

To: Senator Hollis French, Chair
Senate Judiciary Committee

From: Representative Craig Johnso

Date: May 14, 2007

Subject:  Request for Hearing

Session
State Capitol Building, Room 12a
Juneau, Alaska 99601-1182
Phone (907) 465-4993
Fax (907) 465-3872
Toll-free (866) 465-4993

I respectfully request that House Bill 151, relating to an indemnification
provision in construction-related public agency contracts, be scheduled for a
hearing in the Senate Judiciary Committee.

Attached is the most current version ofthe resolution, the sponsor statement,
the liscal note, and additional information.

Ifyou have any questions or need additional information, feel free to contact
me or my aide, Trevor Fulton, at 465-4993.

Thank you for your consideration.

Co-Chair, House Resources Committee

Member of Rules, State Affairs, Transportation Committees
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Representative Craig Johnson
House District 28

Sponsor Statement
House Bill 151

MAN Act requiring an indemnification, defense, and hold harmless provision in
construction-related professional services contracts of state agencies, quasi-pubUc
agencies, municipalities, and political subdivisions.”

HB 151 will require uniform indemnification provisions in professional services contracts
for all public agencies within the state of Alaska.

Over the last several years, there has been a significant increase in litigation related to
public projects. One reaction to this trend has been for a handful of public agencies to
include indemnification language in new construction projects contracts. This language
insulates these public agencies from liability for their own negligence by unfairly
transferring it to design consultant companies.

These indemnification clauses are typically either uninsurable or insurable only at a very
high cost. When a contract cannot be insured, design professionals must either accept
an unduly high degree of liability or walk away from the contract. The results of this

increased liability include:
e Increased costs to the design professionals (which translates into increased

overall costs for public projects)

e Decreased participation from design professional companies on competitive bids
for public projects (which again increases the costs of these projects)

e The potential elimination of smaller local design firms due to their lack of the
financial wherewithal to defend themselves from civil lawsuits, or worse, from
loosing a civil lawsuit that stemmed from negligence on behalf of a public agency

HB 151 prescribes uniform contract indemnification language for all state agencies and
makes each party in a professional services contract financially responsible for their own
liabilities and distributes joint liability on a comparative fault basis.

The question of indemnification has been addressed by the Alaska Department of
Transportation, whose language has served as a model for the vast majority of Alaskan
public agencies for decades. HB 151 aims to standardize their approach, and in doing
so, provide a fair and equitable business climate within the State of Alaska.

HB 151 was referred to and passed through House State Affairs and House Judiciary,
where changes were made that (1) brought it more in line with current DOT language
and (2) narrowed its scope to only construction-related contracts.

Co-Chair Houaa Reaouroaa Committao
Mambar of Rulas. Stale AMra, Hahariaa, and TtanaportaBon Committee*



5PSBPPTO]iSIMP

E H
T

Alaska Proiasaional Daalgn Council =« PO Box 100515 = Anchorage AK 05510-0515

Societies

SocMy of ProfBMional

a SocMy of ProfaMtoial
Sunayoia

Congw on
t Mapping A M u

i Irwttutoof
i Atoka Chapter

Consoling
Cound of Atoka

SocMy of CMI
Atoka Section

SocMy of
ArcNtscto Atoka

ItoIMbM AaaocMion of

n«MNRVIB cnpnuiin
Pitola PraoSeaAtoka

LEGISLATIVE LIAISON COMMITTEE
2007 POSITION STATEMENT

The Alaska Professional Design Council (APDC) is a consortium of professional
societies representing architects, engineers, land surveyors, landscape architects and
other design professionals. Our ten member organizations have a combined
membership of over 1,500 and represent approximately 5,000 licensed professionals.
APDC addresses issues of concern to the various design professions through
workshops, seminars, ad-hoc committees, standing committees, and governmental
task forces. APDC also receives sustaining member support from 30 Architectural
and Engineering firms throughout Alaska.

One component of APDC activity is the Legislative Liaison Committee (LLC). The
LLC is a standing committee that has been actively involved in legislation affecting
the design community since the 1970’s (actually predating APDC).

APDC works very closely with the Architects, Engineers, and Land Surveyors
(AELS) Board to forther the interests of the regulated design professions. APDC
generally supports the efforts ofthe AELS Board.

The following is a discussion of the primary issues of concern to APDC and our
membership this legislative session:

Contract IndemnifleatloB ha - Professional Services Contracts establish the
basic framework between a project owner and a design company for design services
associated with a particular project. In recent years, owners ofsome projects,
generally government and quasi-goveroment agencies, have required designers to
assume additional liability beyond the consultant’s own negligence. The purpose of
this action is to reduce agency risk by inmilating the agency from its own negligence.
This increases the liability insurance costs to the designers, and creates a contract,
which is not fully insurable. APDC supports legislation that would prescribe
indemnification language that is uniform for all state government agencies and that
requires each party to be financially responsible for their own liabilities and to fairly
apportion joint liabilities on a comparative fault basis.

www apde-akora



Alaska Professional Design Council « PO Box 100515 « Anchorage AK 00510<0515

Sample Indemnification clauses
used in A/E Contracts
by various Alaska Public Agencies

Alaska Department of Transportation

Also used by

Alaska Department of Administration
Alaska Department of Revenue (D 1.l only) (2002)
Alaska Railroad Corporation (T t.l only)
Anchorage School District (DI.1 only)

City of Gamble (D 1.1 only)

INDEMNIFICATION

DI.I' The CONTRACTOR shall indemnify, hold harmless, and defend the CONTRACTING
AGENCY from and against any claim of, or liability for negligent acts, errors or omissions of the
CONTRACTOR under this Agreement. The CONTRACTOR shall not be required to indemnify
the CONTRACTING AGENCY for a claim of, or liability for, the independent negligence of the
CONTRACTING AGENCY. If there is a claim of, or liability for, the joint negligent error or
omission of the CONTRACTOR and the independent negligence of the CONTRACTING
AGENCY, the indemnification and hold harmless obligation shall be apportioned on a
comparative fault basis. "CONTRACTOR" and "CONTRACTING AGENCY", as used within
this article, include the employees, agents and other contractors who are directly responsible,
respectively, to each. The term "Independent Negligence” is negligence other than in the
CONTRACTING AGENCY'S selection, administration, monitoring, or controlling of the
CONTRACTOR and in approving or accepting the CONTRACTOR'S Work.

D1.2 The CONTRACTOR shall exercise that degree of skill, care and judgment commensurate
with the professional standards for the services of a similar nature. When such standards are in
dispute, they shall be established by a panel of three qualified, impartial professionals objectively
selected and appointed by the Appeals Officer.

D1.3 The CONTRACTOR shall correct, through re-performance at its expense, any services
which are deficient or defective because of the CONTRACTOR'S failure to perform said services
in accordance with professional standards, provided the CONTRACTING AGENCY has notified
the CONTRACTOR in writing within a reasonable time, not to exceed 60 days, of the discovery
of any such deficiency during the performance of the services and within 12 months of the date of

final payment under this Agreement.

Ver'l.Q February 20,2007



Alaska Professional Design Council e PO Box 100515 =« Anchorage AK 09510-0515

Alaska Department Of Revenue alternate (November 3,2006)

RFP 2007-0600-6640 for Professional Services

B.l Indemnification Obligations The Contractor shall indemnify the State Contracting Agency,
and each of its current, future and former officials, employees, representatives and agents (the
“State Indemnified Parties”), and defend and save each of them harmless, from and against any
and all losses, damages, liabilities, costs and expenses (including attorneys’ fees and expenses)
(collectively, “Losses”) in connection with any and all suits, proceedings, investigations, claims
or demands (collectively, “Claims”) arising from or occurring as a result of: (a) the breach by the
Contractor of any term or provisions of this Agreement, including the inaccuracy, untruthfulness
or breach of any representation or warranty made by the Contractor in this Agreement, (b) the
negligence or willfUl misconduct on the part of the Contractor or the Contractor Agents in
performing any obligations under this Agreement; (c) bodily injury or death to persons or
physical damage to personal or real property attributable to the acts or omissions of the
Contractor or the Contractor Agents in performing any obligations under this Agreement; and (d)
the use by the State in accordance with the terms of this Agreement of any Deliverable or Service
developed and/or provided by the Contractor to the State pursuant to this Agreement, including
any Claim that the use of such Deliverable or Service infringes, violates or misappropriates a
third party’s patents, copyrights, trade secrets, trademarks or other intellectual property rights;
provided, however, that in each case (items (a) through (d) above) the Contractor shall not be
obligated to indemnify the State Indemnified Parties for any Losses to the extent that such Losses
arise as a result of gross negligence or willful misconduct on the part of the State Contracting

Agency.

Alaska Department of Health and Social Services
(Provider Agreement for Individualized Behavioral Health Services)

INDEMNIFICATION AND HOLD HARMLESS OBLIGATION (Rev6/05)

The Provider shall indemnify, hold harmless, and defend DHSS from and against any
claim of or liability for error, omission, or negligent or intentional act of the Provider
under this Agreement. The Provider shall not be required to indemnify DHSS for a claim
of, or liability for, the independent negligence of DHSS. If there is a claim of, or liability
for, the joint negligent error or omission of the Provider and the independent negligence
of DHSS, fault shall be apportioned on a comparative fault basis.

“Provider” and “DHSS,” as used within this section, include the employees, agents, or
Providers who are directly responsible, respectively, to each. The term “independent
negligence” is negligence other than in DHSS’s selection, administration, monitoring, or
controlling of the Provider and in approving or accepting the Provider’s work.

Ver 1.0 February 20,2007



Alaska Native Tribal Health Consortium
(Similar to Alaska DOT

Liability and Indemnification

Contractor shall indemnify, defend, and hold the Owner harmless from and against all liabilities,
claims, penalties, forfeitures, demands, suits, judgments, expenses, attorneys' fees and losses
("claims™), including without limitation any and all claims in connection with bodily injury,
including death, to persons or damage to tangible property, arising out of or related to
Contractor's or subcontractor's negligent acts or omissions or breach of any term or condition of
this Contract.

Al actions or claims including costs and expenses resulting from injuries or damages sustained
by any person or property arising from the contractor's performance of this contract which are
caused by the joint negligence of the Owner and the contractor shall be apportioned an a
comparative fault basis. Any suchjoint negligence on the part of the Owner must be a direct
result of active involvement by the Owner or failure to act by the Owner.

Standard of Care

Contractor shall maintain and exercise such professional expertise as is consistent with that level
of care and skill ordinarily exercised by members of the profession under similar conditions,
circumstances, and limitations, either in Alaska or nation-wide, whichever standard of care is

higher.

Anchorage (Municipality)
(Similar to AL ka DOT

Section 9. Liability.

A. The Contractor shall indemnify, defend, save, and hold Anchorage harmless from any claims,
lawsuits or liability, including reasonable attorneys' fees and costs, arising from any wrongful or
negligent act, error or omission of the Contractor or any subcontractor as a result of the
Contractor's or any subcontractor's performance pursuant to this Contract.

B. The Contractor shall not indemnify, defend, save and hold Anchorage harmless from claims,
lawsuits, liability, or attorneys' fees and costs arising from wrongful or negligent acts, error or
omission solely of Anchorage occurring during the course of or as a result of the performance of

this Contract.

C. Where claims, lawsuits or liability, including attorneys' fees and costs arise from wrongful or
negligent act of both Anchorage and the Contractor, the Contractor shall indemnify, defend, save,
and hold Anchorage harmless from only that portion of claims, lawsuits or liability, including
attorneys' fees and costs, which result from the Contractor's or any subcontractor's wrongful or
negligent acts occurring as a result of the Contractor's performance pursuant to this Contract.

Ver 1.0 February 20,2007



Alaska Professional Design Council « PO Box 100515 = Anchorage AK 99510-0515

Juneau (City Borough)
(AVE liability expansive: liable for any claim arising out of performance)

22. INDBMMFICATtON AGREEMENT. Consult** agrees to defend, Memitiy. and hold
harmless City. 1s employees, volunteers, Consultants, and insurers, wih respect to any action,
daiiti, or lawsuit arising out of the Consultant's performance of this Contract, without Imitation
as to the amount of lass, and without limitabor as to any damages resulting from esMement,
judgment, or verdict, and indudea the award of any attorneys fees oven if in excess of Alaska
Civil Rule 8. This indemnification agreement applies to the fullest extent permitted by lawand
is in full force and effectwhenever and wherever any action, daim, or lawsuit is Initiated, fBed, or
otherwise brought against City relating to this Contract The obligations of Consultant arise
Immediately upon actual or constructive notice of any action, claim, or lawsuit City ihaO notify
Consultant in a timely manner of Ihs need for indermnification, but such notice la not a condftion
precedent to obligations and may be waived where the Consultant has actual

Kenai Peninsula Borough

(A/E liable for “negligent actions, errors, or omissions'; comparative fault if not covered by
insurance)

ARTICLE 13 INDEMNIFICATION Revised 9/30/02

To the maximum extent allowed by law, the Consultant and all Consultant's subcontractors shall
indemnify, defend, and hold harmless Kenai Peninsula Borough (KPB), and Kenai Peninsula
Borough School District (KPBSD) where the contract involves KPBSD, and their assemblies,
boards, officers, and employees (hereinafter Owner) for all damages of any kind or nature, all
costs of any kind and all attorneys' fees arising from all claims, suits, or actions of any nature that
result, in total or in part, from the negligent actions, errors, or the omissions of the Consultant
and/or Consultant's subcontractors and/or their officers, agents and employees In connection with
this contract. Without modifying consultant's duty to defund Owner, in the event Itis found that the
Owner is in part responsible for any of the above-referenced damage or loss, Consultant shall
only be required to indemnify Owner for the portion of fault attributed to Owner where
Consultant's insurance provides coverage. Consultant and Consultant’s subcontractors shall not
be required to defend or indemnify Owner for damage or loss that has been found to be attributed
to a contractor directly responsible to the Owner under separate written contract. Consultant shall
not be required to defend and indemnify Owner where the Owner’s action(s) is/are the sole cause
for the damage or loss or where the damage or loss was caused by the Owner’s willful

misconduct.

Ver 1.0 February 20,2007
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Ketchikan (City of)
(AVE liable for “negligent acts or omissions”; comparative fault)

(2006)

18. Hold Harmless and Indemnity. The OWNER, its officers, employees and agents shall not be
held liable for any claims, liabilities, penalties, fines or for damage to any goods, properties or
effects of any person whatsoever, nor for any personal injury or death, caused by or resulting
from any negligent act or omission of CONSULTANT, or by any of CONSULTANT'S officers,
employees, agents, representatives, Consultants, or subconsultants in the performance or
nonperformance of this agreement, and CONSULTANT further agrees to appear and defend, and
to indemnify and save tree and harmless the OWNER and its officers, employees and agents
from and against any of the foregoing claims, liabilities, penalties, fines or damages, and for any
cost and expense, including reasonable attorney's fees, incurred by the OWNER, its officers,
employees or agents on account of any claim therefore, including claims by reasons of any
defects in any plans, drawings, specifications, computer programs, technical reports, or other
work product of CONSULTANT prepared for or submitted to the OWNER pursuant to this
agreement provided said claim is not based upon a use of said plans, drawings, specifications or
other work product for other than the purposes for which such data was prepared and submitted
to the OWNER. Notwithstanding any other provision "erein contained the parties hereto agree
that liability (including costs of defense and attorney's fees) for claims arising from the concurrent
negligence of both parties to this agreement shall be apportioned according to the respective
percentage of fault attributable to each party as determined by agreement or by the tier of fact.

Matanuska Susitna Borough
(AVE assumes virtually all liability)

SECTION 25 Defense and Indemnification

The consultant shall indemnify, defend, and hold and save the borough its elected and appointed
officers, agents, and employees harmless from any and all claims, demands, suits, or liability of
any nature, kind, or character, including costs, expenses, and attorney's fees. The consultant shall
be responsible under this clause for any and all legal actions or claims of any character resulting
from injuries, death economic loss, damages, violation of statutes, ordinances, constitutions, or
other laws, rules, or regulations, contractual claims, or any other kind of loss, tangible or
intangible, sustained by any person, or property arising from consultant’s or consultant’s officers,
agents, employees, partners, attorneys, suopliers, and subcontractors’ performance or failure to
perform this agreement in any way whatsoever. This defense and indemnification responsibility
includes claims alleging acts or omission by the borough or its agents which are said to have
contributed to the losses, failure, violations, or damage. However, the consultant shall not be
responsible for any damages or claim arising from the sole negligence or willful misconduct of
the borough, its agents, or employees.

Ver 1.0 February 20,2007
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University of Alaska
(AVE assumes virtually all liability)

Indemnification: (Rev 2/5/04)

To the fullest extent permitted by law, the Contractor shall pay costs of defense, indemnify, and
hold harmless the University, its Board of Regents, officers, and employees from and against any
and all loss, expense, damage, claim, demand, judgment, fine, charge, lien, liability, action, cause
of action, or proceedings of any kind whatsoever (whether arising on account of damage to or
loss 0 property, or personal injury, emotional distress, or death) arising directly or indirectly in
connection with the performance or activ;*ies of the Contractor hereunder, whether die same
arises before or after completion ofthe ( xactor's operations or expiration of this Agreement,
except for damage, loss, or injury resulting from the Owner's gross negligence or willful
misconduct. The provisions of this paragraph do not apply to claims that fall within coverage of
the Contractor’s professional liability insurance policy.

Wasilla (City of)
(AVE liable for “negligent or willful acts or omissions”)

INDEMNIFICATION.

To the fullest extent permitted by law, Contractor shall indemnify, hold harmless and defend, not
excluding the City's right to participate, the City from and against all liability, claims, actions,
damages, losses, and expenses, including, without limitation, reasonable attorneys' fees and costs,
arising out of any alleged negligent or willful acts or omissions of Contractor, its officers,

employees and agents.

Ver 1.0 February 20,2007
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March 14, 2007

The Honorable Beth Kertulla
State Capitol, Room 404
Juneau, AK 99801-1182

The Honorable Craig Johnson
State Capitol, Room 126
Juneau, AK 99801-1182
Subject: House Bill HB No. 151

Dear Representatives:

As a private professional engineer and owner of a local engineering firm | would like to
inform you that | strongly support HB 151. The University and the City and Borough of
Juneau has required indemnification language in our past contracts which Is very arbitrary,

unfair, and likely not even enforceable.

Some professional will not even compete for thee projects solely because of the
indemnification requirements. Time and effort are wasted reviewing these unfair

requirements.

Please vote in support of this bill. If you have any questions, please contact me.

Cordially,

Douglas Murray, P.E.
President, Murray & Associate , P. C.
(907) 780-6151



March 14, 2007

BUMEERING

FACILITY PLANNING
INTERIOR DESIGN
PROJECT MANAGEMENT

The Honorable Craig Johnson
State Capitol, Room 126
Juneau, AK 99801-1182

RE: Support of HB151
Dear Representative Johnson:
We are writing to express our support of the indemnification provisions addressed in HB1SI.

Livingston Slone, Inc. is an architectural firm providing professional services for facility designs and |
have been negotiating contracts with State, Federal and Local government agencies on my firm’s
behalf for more than 30 years. Indemnification provisions in contracts as a whole create one of the
greatest difficulties in reaching agreement during contract negotiations. They can result in added costs,
schedule increases and hard feelings at a time when owners and professional firms need to be

cooperating for the good of a project.

Many public-agency contracts, such as that of the University of Alaska, require professional firms
(AVEs) to indemnify the owner even if the A/E is not at fault. Livingston Slone and our colleagues in
the design professions can, and do, carry insurance for professional liability, business liability, etc. e
can accept liability our acts and performance, but not the acts or performance of others. State law
requires the Architect or Engineer of Record to be liable and not their employer. So, indemnifying an
owner even when the A/E is not at fault puts tremendous risk on individuals; risk that cannot be
insured under normal policies. The indemnification provisions are almost always the r ntract points
that require both the owner and the A/E to consult attorneys, driving up the costs of doing business for
both. We invest literally *ens thousands of dollars in getting proposing on and negotiating contracts.
This puts us at a commercial disadvantage and we are often forced by circumstance to sign contracts
that have indemnification provisions that we can’t insure.

The language you have crafted in HB151 is much better than that which currently exists. Contractors
take responsibility for problems when they are at fault, Owners do so when they are at fault and ifthe
fault is shared, each party takes responsibility at the level or percentage they are at fault. It is a win-
win proposition. Having specific indemnification language codified into law will make negotiations
easier and more cost effective for both the public agency and businesses. These cost savings can result
in more efficient use of public and business resources.

Thank you. HB 151 is certainly a step in the right direction.

Sincerely,
LIVINGSTON SLONE, INC.

Thomas W. Livingston, FAIA
Civil Engineer Architect |

DONALD E. SLONE. PE

UVMOSTGN SLONE. INC

J900 ARCTIC BOULEVARO SJITE 30:
ANCHORAGE. ALASKA

WMJIJIJWE FAX907*1
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Kinney Engineering, iic

99515
(+07) 340-2373

Fuc (907) 349-7496

March 12,2007

The Honorable Craig Johnson,
State Capital, Room 126
Juneau, Alaska 99801-1182

Subject: HBNo. 151

Dear Representative Johnson:

I am writing this letter to endorse and suongly support HB No. 151 for the following reasons.

D

2)

3)

4)

5)

Errors and Omissions insurance covers negligence, errors, and omissions of the
professional. These policies do not cover liabilities arising due to the negligence, errors, or
omissions of the Owner. As such, unfair indemnification clauses may not provide the Owner
with the liability coverage that they expect.

Some professionals will not compete for projects containing unfair indemnification
requirements. As a result, the most qualified professional may not be selected for some
projects and this is detrimental to the public interests.

Substantial time and expense is incurred by professionals and insurance companies as they
review and assess the unique indemnification language contained in each professional
service agreement. This raises the cost for public projects.

When a public agency shifts the liability for their actions to consultants, the public agency is
likely to be less diligent and increase the likelihood of negligence, errors, and omissions.
This is not beneficial to the public since there is still a negative impact to the public,
regardless of who is held responsible.

In many cases when a problem ahses, both the public agency and the design professional
have contributed to the problem. Arbitrarily assigning liability to the design professional Is
unfair and may prevent the public agency from taking the appropriate counter-measures to
prevent similar problems in the future.

Reputable engineers, architects, surveyors, and scientists are agreeable to bear responsibility for our

mistakes.

We maintain comprehensive and expensive errors and omissions insurance policy to

protect our clients should we were to be negligent in our professional services. However, it is unfair
and not in the public interest for us to accept this risk for the performance of other parties whose actions

are well beyond our control.

Please contact me at (907) 344-7575, or by e-mail at randvkinnev.kinneveno@alaska.net if you require
additional information.

Sincerely,

Kinney Engineering, LLC

-

James R. (Randy) Kinney, P.E, PTOE

Member


mailto:randvkinnev.kinneveno@alaska.net

Representative Craig Johnson
State Capitol, Room 126
Juneau, Alaska 99801-1182

Re: House Bill 151

Design Alaska strongly supports House Bill (11B) 151 requiring fairly apportioned
indemnification and hold harmless provisions in the professional services
contracts of public and quasi-public agencies.

Use of indemnification and hold harmless provisions that require design
professionals to assume liability beyond their own negligence serve the purpose
of reducing agency risk by insulating the agency from its own negligence. This
unfairly and inappropriately creates a liability risk for professional service firms
that is not uninsurable. Design Alaska's professional liability insurance covers
only our own negligent acts, errors or omissions; our professional liability
insurance cannot be extended to cover the negligence of others.

Design Alaska strongly supports the HB 151 legislation prescribing
indemnification language that is uniform for all governmental agencies in Alaska;
that requires each party to be financially responsible for their own negligent acts,
errors, or omissions; and that apportions liabilities on a comparative fault basis.
We believe HB 151 as currently written will clarify the contractual liabilities of the
parties and allocate risk in a fair and balanced manner. Thank you for

sponsoring HB 151.
Sincerely,

Design Alaska, Inc.

Jack B. Wilbur Jr.
Pfeefdent

cC: JBW, CHM
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A Division of DOWL LLC

March 9, 2007
W.0O. D00001

The Honorable Craig Johnson
Representative of the State of Alaska
State Capitol, Room 126

Juneau, Alaska 99801-1182

Subject: State of Alaska Department of Transportation and Public Facilities
Indemnification clause

The Honorable Craig Johnson:

DOWL Engineers (DOWL) has been in business in Alaska for 45 years, providing professional
engineering services for clients throughout the state of Alaska in both the public and pnvate sector.
We employ more than 200 people and have thriving branch offices in Kodiak, Palmer, Seattle and

Tucson. DOWL firmly supports HB 151.

Currently, the State of Alaska Department of Transportation and Public Facilities (DOT&PF) contract
language includes a “comparative fault” provision in its indemnification clause. This provision is
consistent with industry standards and with what is widely considered “insurable” by Architect and
Engineering (A/E) firms and their insurance companies.

While DOT&PF conforms to the latest standards, some state entities include contract language that
puts the entire liability on the A/E firm regardless of the level of fault that is apportioned by the courts.
This language takes all of the accountability off of the contracting agency and places it on the
contractor—in effect, putting them in the role of an insurance company. Furthermore, the contract
language is often non-negotiable and jeopardizes the award of the contract if the A/E firm refuses to

accept the asymmetrical condition.

| have attached language extracted from the latest Engineers Joint Contract Documents Committee
Standard Form of Agreement which discusses insurance guidelines and indemnification. Section
6.11.2 discusses the need to indemnify the Owner (State of Alaska) when there are costs, losses, or
damages due to an engineering firm’s negligent acts. Similarly, Section 6.11.3 indemnifies the
engineering firm when the Owner’s negligent acts cause costs, loss, or damage. It is clear HB 151
conforms to the latest national standards for contract indemnification.

Thank you for sponsoring HB 151. | think it will go a long way toward promoting accountability for
those working on Alaska’s important public projects. If | may be of additional assistance as this
legislation goes through the committee process, please do not hesitate to call.

Since rely,

President
Attachment: As stated

D0000I.Johnson.HB3I SG0.030907 mu
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“arranger,” “operator,” ‘“generator,” or “trawportcr” of
hazardous substances, as defined in the Comprehensive
Environmental Response, Compensation, and Liability Act
of 1990 (CERCLA), which are or may be encountered at or
near the Site in connection with ENGINEER'’S activities

under this Agreement.

F. If ENGINEER'S services under Jus Agreement
cannot be performed because of a Hazardous
Environmental Condition, the existence of the condition
shall justify ENGINEER'S terminating this Agreement for
cause on 30 days notice.

6.11 Allocation of Risks
A. Indemnification

1 To the fullest extent permitted by law,
ENGINEER shall indemnify and hold harmless
OWNER, OWNER'’S officers, directors, partners, and
employees from and against any and all costs, losses,
and damages (including but not limited to all fees and
charges of engineers, architects, attorneys, and other
professionals, and all court or arbitration or other
dispute resolution costs) caused solely by the negligent
acts or omissions of ENGINEER or ENGINEER’S
officers, directors, partners, employees, and
ENGINEER’S Consultants in the performance and
furnishing of ENGINEER'S services under this
Agreement.

2. To the fullest extent permitted by law,
OWNER shall indemnify and hold harmless
ENGINEER, ENGINEER'S officers, directors,
partners, employees, and ENGINEER'S Consultants
from and against any and all costs, losses, and damages
(including but not limited to all fees and charges of
engineers, architects, attorneys, and other professionals,
and all court or arbitration or other dispute resolution
costs) caused solely by the negligent acts or omissions
of OWNER or OWNER'S officers, directors, partners,
employees, and OWNER’S consultants with respect to
this Agreement or the Project

3. To the fullest extent permitted by law,
ENGINEER’S total liability to OWNER and anyone
claiming by, through, or under OWNER for any cost,
loss, or dai.iages caused in part by the negligence of
ENGINEER and in part by the negligence of OWNER
or any other negligent entity or individual, shall not
exceed the percentage share that ENGINEER'S
negligence bears to the total negligence of OWNER,
ENGINEER, and all other negligent entities and
individuals.

4. In addition to the indemnity provided under
paragraph 6.11.A.2 of this Agreement, and to the
fullest extent permitted by law, OWNER shall
indemnify and hold harmless ENGINEER and its

officers,  directors, partners, employees, and
ENGINEER’S Consultants from and against all costs,
losses, and damages (including bin not limited to all
fees and charges of engineers, architects, attorneys, and
other profession™*, and all court or arbitration or other
dispute resolution costs) caused by, arising out of or
resulting from a Hazardous Environmental Condition,
provided that (i) any such cost, loss, or damage is
attributable to bodily injury, sickness, disease, or death,
or to injury to or destruction of tangible property (otner
than completed Work), including the loss of use
resulting therefrom, and (ii) nothing in this paragraph
6.11.A.4. shall obligate OWNER to indemnify any
individual or entity from and against the consequences
of that individual's or entity's own negligence or
willful miiconducL

S. The indemnification provision of paragraph
6.11.A.1 is subject to and limited by the provisions
agreed to by OWNER and ENGINEER in Exhibit 1,
“Allocation of Risks," if any.

6.12 Notices

A. Any notice required under this Agreement will be
in writing, addressed to the appropriate party at its address
on the signature page and given personally, or by registered
or certified mail postage prepaid, or by a commercial
courier service. All notices shall be effective upon the date
of receipt.

6.13 Survival

A. All express representations, indemnifications, or
limitations of liability included in this Agreement will
survive its completion or termination for any reason.

6.14  Severability

A. Any provision or part of the Agreement held to be
void or unenforceable under any Laws or Regulations shall
be deemed stricken, and all remaining provisions shall
continue to be valid and binding upon OWNER and
ENGINEER, who agree that the Agreement shall be
reformed to replace such stricken provision or part thereof
with a valid and enforceable provision that comes as close
as possible to expressing the intention of the stricken
provision.

6.15 Waiver

A. Non-enforcement of any provision by either party
shall not constitute a waiver of that provision, nor shall it
affect the enforceability of that provision or of the
remainder of this Agreement

6.16 Headings

A. The headings used in this Agreement are for
general reference only and do not have special significance.

Standard Form of Agreement
Between Owner and Engineer for Professional Services
Page 7 of 13



Architects Alaska®

An Aleakan Corporation

March 9,2007 Aichkactuia
Facility Planning

Representative Craig Johnson Interior Architecture

State Capitol, Room 126
Juneau, AK 99801-1182

Subject: HB-IS1
Dear: Representative Johnson

lam writing to express my support for HB-151. Architects Alaska has been providing
Architectural Design Services throughout Alaska since 19S0. | personally have been
practicing in Alaska for more than 26 years. We employ approximately 30 professional in
2 offices located in Anchorage and Wasilla, Alaska.

Recently, within the past 5 to 7 years, we have been experiencing more and more
difficulty in negotiating fair contract language with clients, especially governmental
agencies. These clients have been attempting to shift their risk unduly to the design
community. Contact language requires the design team to hold the client harmless for all
of the client’s acts. This includes the client employees and agents. \We take exception to
this and consistently find ourselves in the position of negotiating this type of language out
of contact(s), which is time consuming, expensive and needless to say frustrating.

First of ill the design team has no control over the client’s action and should not be held
accountable for such acts. Secondly, this is uninsurable language. Most clients do not
understand this. As requested by most government contacts, we provided professional
liability insurance, which helps reduce the client’s risk. However this risk is not reduced

if the contact language is uninsurable.

We support HB-151. The bill language provides a more equitable share of risk to each
party with regards to who has control over the firm(s), agency(s), employee(s), agent(s)
or individual(s) actions.

Thank you for addressing this matter.

Sincerely;

Mark A. Kneedler, AIA

President
900 W. 3th Avenue. Suite 403 101E. Svmnaon Avenue
Anchorage, Alaaka 90301-2020 MHum. Alaaka 00834-7023
(007) 272-3807 (007) 373-7803

FAX (007) 277-1732 FAX (007) 3784186



Alaska Society o fProfessional Engineers
Professional Engineers in Private Practice

750 W. D imondBoulevard, Suite 203Anchorage, AK 99515

March 9,2007

The Honorable Craig Johnson,
State Capital, Room 126
Juneau, Alaska 99801-1182

Subject: HBNo. 151

Dear Mr. Johnson:

The Professional Engineers in Private Practice is a professional society for individuals providing consulting
services to private and public clients. Our members have observed a steady increase in the number of public
agency professional service agreements that require design professionals to assume liability which is
uninsurable. We believe that this type of professional service contract language is unfair and is not in the
best interest ofthe public. We endorse and strongly support HB No. 151 for the following reasons.

1) Errors and Omissions insurance covers negligence, errors, and omissions of the professional. These
policies do not cover liabilities arising due to the negligence, errors, or omissions ofthe Owner. As
such, unfair indemnification clauses may not provide the Owner with the liability coverage that they
expect.

2) Some professionals will not compete for projects containing unfair indemnification requirements.
As a result, the most qualified professional may not be selected for some projects and this is not
beneficial to the public.

3) Substantial time and expense is incurred by professionals and insurance companies as they review
and assess the unique indemnification language contained in each professional service agreement.
This raises the cost for public projects.

4) When a public agency shifts the liability for their actions to consultants, the public agency is likely to
be less diligent and increase the likelihood of negligence, errors, and omissions. This is not
beneficial to the public since there is still a negative impact to the public, regardless of who is held
responsible.

3) Inmany cases when a problem arises, both the public agency and the design professional have
contributed to the problem. Arbitrarily assigning liability to the design professional is unfair and
may prevent the public agency from taking the appropriate counter-measures to prevent similar

problems in the future.

The Professional Engineers in Private Practice believe that it is in the best interest of the public that each
party in a professional service agreement be financially responsible for their own liabilities and to apportion
joint liabilities on a comparative fault basis. As such, we strongly support House Bill 131.

Oe+maamala#

Arnold N. Harder, P.E.
Chairperson, Alaska Chapter



Amirkian Counci 1 ot Eng ompanies

o f Alaska

March 8, 2007

Representative Craig Johnson
State Capitol, Room 126
Juneau, Alaska 99801-1182

Regarding:  House Bill 151
Dear Representative Johnson:

The American Consulting Engineering Companies (ACEC) of Alaska strongly supports House
Bill (HB) 151 requiring fairly apportioned indemnification and hold harmless provisions in the
professional services contracts of public and quasi-public agencies. Gross imbalances in
indemnification and hold harmless contract clauses create what is unquestionably the most
contentious issue in contract negotiations between professional service providers and
governmental and quasi-govemmental agencies in the State of Alaska.

In recent years, several Alaskan government and quasi-government agencies have required
design professionals to assume additional liability beyond the consultant’s own negligence. The
purpose of this action is to reduce agency risk by insulating the agency from its own negligence.
This inappropriately increases liability risk to professional service firms and creates a contract
that is not fully insurable, and in many cases uninsurable. Professional Liability Insurance is
limited to negligent acts, errors or omissions. Consultants that agree to overly broad
indemnification and hold harmless contract clauses do so without the possibility of insurance and
place their livelihood and the fate of the agencies’ project at great risk.

ACEC of Alaska strongly supports the HB 151 legislation prescribing indemnification language
that is uniform for all governmental agencies in Alaska; that requires each party to be financially
responsible for their own negligent acts, errors, or omissions; and that apportions liabilities on a
comparative fault basis. We believe HB 151 as currently written will clarify the contractual
liabilities of the parties and allocate risk in a fair and balanced manner. Thank you for

sponsoring HB 151.

Yours truly,
American Council o fEngineering Companies o fAlaska

Paul C. Ramert, P.E.
President

P.O. Box 200345 Anchorage, AK 99520-0345
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Shawn Florio, P.E.
2020 Shore Drive
Anchorage, Alaska 99515

March 8, 2007

Representative Craig Johnson
State Capitol, Room 126
Juneau, AK 99801-1182

RE: HB151 - Contractual Indemnification

Representative Johnson:

Thank you for sponsoring HB151. Although Iam writing on my own behalf as a licensed
engineer in the State of Alaska, 1am familiar with the subject as the immediate past
president of the Alaska Professional Design Council (APDC). For your reference, APDC
is a consortium of professional societies that represents approximately 5,000 licensed
architects, engineers, land surveyors, landscape architects and other design

professionals.

Over the past few years, my involvement with APDC has exposed me to requests by
owners of some projects - many times government agencies - to contractually
indemnify uninsurable risks to design professionals. Many times these risks are
uninsurable by the designer or his/her firm since the risk is beyond their own limit of
negligence. This places the design professional in the precarious position of having to
confront their client during contract negotiations with the issue, or alternatively assuming
the uninsurable liability.

I support HB151 in its current form. HB151 provides uniform language for all state
agencies and requires each party to be financially responsible for their own liabilities and
fairly apportions joint liabilities on a comparative fault basis.

Thank you for your efforts.

Respectfully,
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R & M C ONSULTANTS, INC . 13071 022-1707. FAX (907) B22-34G3, wvw.rmcon.ult.com
9101 Vanguard Drivt Anchoraga, Alaaka 99007

March 8,2007

Representative Craig Johnson
State Capitol, Room 126
Juneau, Alaska 99801-1182

RE: HB 151, Indemnification and Hold Harmless Provisions in Professional Services Contracts

Dear Representative Johnson:

R&M Consultants, Inc. strongly supports HB 151 which will provide standard indemnification and
hold harmless provisions for professional services contracts with state agencies, quasi-public
agencies, municipalities, and political subdivisions. HB 151, as written, utilizes standard language
found in State of Alaska Department of Transportation & Public Facilities (DOT&PF) contracts that

have been used for many years.

The DOT&PF indemnification and hold harmless language provides liability and obligation on a
comparative fault basis, and does not require obligation to the professional services firm for
independent negligence by the owner, or a third party. The DOT&PF language does protect the

owner from negligence by the professional services firm.

Many agencies have utilized the DOT&PF indemnification and hold harmless language as it is fair,
has stood the test of time, and is supported by the State of Alaska.

k-rently, a significant number of public agencies have been utilizing indemnification and hold
harmless language that assigns liability and obligation to professional services firms for independent
actions, or negligence by the owner or third parties. These clauses are uninsurable and require the
professional services firm to either accept the contract with undue risk, expend time and effort to
renegotiate the indemnification and hold harmless language, or walk away from the work.

As in all contracting, standard language that has stood the test of time results in less risk for all
parties, and provides for a more competitive marketplace.

Thank you for sponsoring HB 151. This important legislation will be beneficial to ail Alaskans.

Z . .projcU.UUUL.OU JivilVACIiC>JUU7\UB 151 i-8-07.iU*



jjal McCOOL CARLSON GREEN

w W Architecture * Interior Design * Space Planning Mal’Ch82007
i)

Representative Craig Johnson
State Capitol, Room 126
Juneau, AK 99801-1182

Re: HB 151
Dear Representative Johnson,

I am writing in support of streamlining and standardizing indemnification clauses as
proposed in HB 151. | have practiced architecture in Alaska for more than 30 years and
am a principal in the firm McCool Carlson Green in Anchorage. Most of work has been
for public clients with some of our more prominent buildings being the C Terminal at
Ted Stevens International Airport, the Nesbett Courthouse in downtown Anchorage and

UAA'’s Aviation Technology Center at Merrill Field.

Through the years | have spent countless hours discussing insurance and indemnification
issues with our clients and up until recently most of the public agencies we work for have
been willing to include reasonable indemnification clauses in their professional services
contracts. That changed recently when two of our long term clients, the Mat Su
Borough and the University of Alaska issued new contract forms that included clauses
that were unfair, unreasonable, inconsistent with available insurance coverage and out of
step with design industry practices. These indemnification clauses attempt to shift as
much risk as possible to the design professionals, making them liable for events that are
out of their control and potentially unrelated to the services they provided. Some even
attempt to make the design professional responsible for the negligence of the owner. The
use of such one sided contract clauses does not foster the spirit of teamwork and
cooperation necessary to design public projects and is bad public policy.

HB 151 suggests the state mandate standardization of these clauses in all professional
services contracts with public agencies based on language currently used by ADOT/PF.
While this language does not include all the provisions the insurance industry might like
it strikes a fair balance between reasonable protections for the owner and the current state
of design practice and insurance coverage. | encourage you to Tupport HB 151 and move

it quickly through the committee process.

Sincerely,
McCool Carlson Green Architects

Michael Carlson, AIA/CCS/NCARB
John E. McCool

Principal Architect Michael E Cuban
Dougin 0. Green

901 Photo Avtnuc

Anchonp, Alaika 9950J

(907) 5634474

FAX (907) 563-4572
com



March 7, 2007

Representative Craig Johnson
State Capitol, Room 126
Juneau, AK 99801-1182

Subject: HB 151 - Contractual Indemnification

Dear Mr. Johnson:

The purpose of this correspondence is to share my support with respect to proposed HB
151 with .espect to Contractual Indemnification Language.

As a practicing Engineer and business owner, | feel that it is important for contracts
between the State and Professional Service providers to be fair to both parties. In

addi on, contract provisions need to be reasonably insurable by our insurance providers
without excessive costs that will eventually trickle down and be paid for by the public.

Thank you for your work on the proposed bill.

Sincerely,

Calvin C. Hay, P.E.
5520 E. 112th Avenue
Anchorage, AK 99516

cc: Senator Con Bunde
cc: Representative Bob Lynn
cc: Representative Ralph Samuels



engineering and constructing a better tomorrow

March 6, 2007

Representative Craig Johnson
Alaska Legislature

State Capitol, Room 126
Juneau, Alaska 99801-1182

RE: Support for House Bill 151, Indemnification Standardization for Alaskan Public Agencies

Dear Representative Johnson:

MACTEC Engineering and Consulting, Inc., is pleased to register its support in favor of House Bill
151 requiring standardized indemnification and hold harmless provisions in professional services
contracts for public agencies in Alaska. Passing of this bill will benefit not only the architect-
engineer (A-E) industry, but also the State, the public agencies, and the people of Alaska.

Apportionment of joint liability on a comparative fault basis provides for indemnification to the
extent that the professional A-E service provider is negligent. Any non-comparative fault
apportionment is simply not fair and will ultimately result in higher project costs.

Responsible professional A-E service providers carry professional liability insurance for negligent
acts, errors, or omissions, so it behooves public agencies to require indemnification for those items
to take advantage of the provider’s insurance coverage in the event that indemnifiw*uon by the
provider becomes necessary. Currently several public agencies’ standard contracts include
indemnification terms that are not covered by professional liability insurance, and the inclusion of
those terms in a signed contract can negate all professional liability coverage. Standardizing
indemnification terms protects the agency and the A-E service provider.

Sincerely,

MAC2EC Engineering and Consulting

Ja

Alaska Office Manager
CpjO’

QC/TE/cc/A0253G

MACTEC Engineering end Consulting, Inc.
601 E. 57th Piece » Anchorage. Alaska 90518 « Phone: 907.563.8102 a Far: 007.561.4574 Www.moetec.com
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POC INC. ENGINEERS

March 6, 2007

The Honorable Craig Johnson
State Capitol, Room 126
Juneau, AK 99801-1182

Dear Mr. Johnson:

I would like to express to you my strong support for House Bill No. 151. This important
legislation addresses a critical issue associated with professional services agreements between
public agencies and professional design firms in Alaska, specifically, indemnification and hold

harmless agreements.

There currently exists a wide disparity between the professional services agreements used by
various public agencies to contract for professional design services in Alaska. Many of the
agreements contain indemnification and hold harmless clauses that attempt to shift risk from the
public agency to the design professional unfairly. Such clauses are typically either uninsurable

or insurable only at very high cost.

Use of unfair indemnification clauses has resulted in a number of undesirable effects:

1) Inappropriate shift of risk to the design professional

2) Unfair shift of fault from the responsible party to the design professional

3) False sense of risk management (frequently the indemnification clauses are uninsurable,
hence, no real risk protection is made available to the public agency)

4) Increased costs experienced by the design professional community, which ultimately
translates into increased costs for the delivery of projects for the public agencies.

5) Fewer qualified design professionals available to provide competent services to public
agencies. Responsible design professional firms cannot reasonably accept the risk and
costs associated with unfair indemnification clauses.

As a design professional, Iam quite willing to accept reasonable risk in the performance of our
professional services, to provide protection to our clients for services rendered through
responsible risk management and insurance, and to accept the responsibility for our negligent
acts, errors, and omissions, should they occur. However, it is extremely difficult for us to accept
the risk and liability of negligent acts, errors, and omissions that are the responsibility of other

parties.

The proposed legislation would correct the current deficiencies, fairly allocate risk and
responsibility in professional services agreement, and improve the delivery of professional
services for public agencies in the State of Alaska.

2700 GambeH Screec Suite 500
Anchorage, AK 99503
T:907.743.3200
F;907.743.3295



Ultimately, our mandate as design professionals is to protect the health, safety, and welfare of
the public. We do so in part through the services we deliver to public agencies. This legislation
helps provide an appropriate and fair framework under which we deliver those services.

President
PDC, inc. Engineers
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Representative Craig Johnson
Page Two

Professional Liability Insurance only covers damages caused by the negligence of the insured
consultant relative to the accepted professional standard of care. Nationally, the accepted
professional standard of care is "The ordinary and reasonable care required and established by
expert testimony of what a reasonable and prudent professional would have done under the
same or similar circumstances at the same time in the same locality."

Any firm, either through ignorance or otherwise, may assume a greater responsibility or
higher standard of care, but professional liability insurance (PLI) will not cover the additional

liability.

Without PLI insurance, consultants who accept onerous indemnifications and uninsurable
standards are seldom capable of honoring them, and those who accede to broad, uninsurable
contractual liability requirements do so at great peril to their livelihoods. For this reason,
most consultants pay close attention to indemnification clauses in contracts, and spend
considerable time attempting to negotiate fair and insurable terms.

At USKH Inc., we spend at least 100 hours per year of Principal time battling draconian
indemnification language. There are currently 426 licensed architect/engineer corporations
in Alaska. 1fonly one quarter (25%) of them spend as much time as we do, the cumulative
impact exceeds 10,000 hours o ' professional time per Year! Adding in the time spent by
insurance companies and their legal departments, the total cost to the pubic is dramatic. At
the current average billing rate for Principal level architects and engineers of about
$150/hour, the wasted potential of A/E firms struggling with unfair indemnification language
may exceed $1,500,000 per year. These costs are eventually passed on to the public. There

is no free lunch.

Paradoxically, consultants who truly understand risk are in the best position to help the
Owner's project proceed smoothly, yei typically these professionals refuse to sign onerous
indemnification clauses. This leaves the Owner with consultants who are motivated to be
overly conservative and employ costly ‘defensive design" techniques to limit their risk or
somehow make themselves “judgment proof’. With one-sided indemnification clauses, not
only does the cost of A/E services increase but the quality of service may be reduced. Itisa

double whammy.

The party with the most to gain from a project is the Owner and the equitable distribution of
risk should acknowledge these factors. Design professionals do not have deep pockets and
should not be expected to assume all risks.
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Representative Craig Johnson
Page Three

Fair practice requires that the Consultant should be responsible for their negligence, the

Public Agency should be responsible for their negligence, and if there isjoint negligence
then the liability should be shared. Either way, the indemnification should be limited to

exclude unrelated third party events.

This question of indemnification has been addressed by the State of Alaska Department of
Transportation (ADOT) whose language has been adopted by many boroughs and agencies
throughout Alaska for decades. HB-151 standardizes the ADOT approach. Even though the
precise ADOT language is less than perfect, it is an excellent model to emulate. The
language of HB -151 retains the true essence and spirit of the current ADOT language.

Thank you for your efforts on behalfofthe professional architects, engineers, and land
surveyors, and the general public in Alaska. HB-151 is important legislation that will benefit

all Alaskans.

Sincerely,

James A. Huetti, A1A
Chairman ofthe Board
Chief Executive Officer
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Mareh USA Inc.

1031 Wm ( 4th Avanua Sulto 400
PO Box 107602

Anchorago, AK 99910

907 276 5617 Fax 907 276 6292
laanna.boktanowQmareh.ooni
www.mareh.com

March GS, 2007

Representative Craig Johnson
State Capital, Room 126
Juneau, AK 99801-1182

| ubjacti Houm Bill 181
Design PrafMikmal Contractual Language

Dear Representative Johnson

I am writing to support the efforts of the 1IB 151 indirect alignment with Alaska Design
Professional Council (APDC). I am a member ofthe APDC Contract Task Force Committee.
As an insurance broker representing more than thirty (30) Design Professional Firms over the
past ten (10) years, | have continually reviewed poorly written uninsurable contracts released by

public agencies.

It is common for onerous indemnification clauses within contracts to require the design
consultant to take on liabilities that are not their typical responsibility in the design aspect of the
project. Insurance can generally cover liabilities that are TORT Law and would be the firm's
responsibility even if a contract was not in place. Examples of a poorly written contract
language that I identify for a design professional firm are:

m  “Defend the public agency for any and all claims.” Design professionals insurance will
provide defense when the negligent act, error or omission of the consultant’s work is
identified as culpable. It is typical to see a contract that does not tie the liability to negligent
acts, errors or omissions.

m Reference to the design professional consultant as a “contractor”, which could hold the firm
to a higher standard of care to include guarantee, warranty or certification of work. Design
professional standard of care is not guaranteed, warranted or certified. A design consultant's
work is intellectual property vs. an actual structure that is the final work product of a
contractor construction firm.

m  Giving the public agency ownership of the design teams drawings and documents. As design
firm provides a professional service to their clients, not a product. A design professional
intent is to protect against unauthorized reuse of their drawings and specifications by others.

| believe many public agencies attempt to write one contract that fits all aspects of a building
project. As referenced above, when a contract is written for a general contracting construction
firm it requires broader liability that is outside the standard of care of a design professional
consultant. It is unfortunate these incorrectly written indemnification clauses in contracts are

M«nh ft McUmwn Compaiwt
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Page 2
March 05, 2007
Representative Craig Johnson

forced on the design professional consultants’ all around the State. The release of such a poorly
written contract requires a design professional consultant firm’s to make a risk management
decision to determine if they want to take on the liabilities outside their insurance program.
There are also firms out there that do not have a ftill understanding of the risk they are taking
undertaking with such poorly written onerous contract

| support this bill and commend you for your support and action. Please feel free to contact me
with any additional questions or concerns. Thank you for your efforts on the design

LeAnne Boldenow, CIC
Vice President

Cc: Boyd Moganthaler, APDC Contract Task Force
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HB 151 Comment Letter

March 5,2007

Representative Craig Johnson
Chair, House Resources Committee
Alaska State Legislature

State Capitol, Room 126

Juneau, AK 99801-1182

Re: House Bill 151 — Indemnification

Dear Representative Johnson:

On behalf ofthe Alaska Professional Design Council (APDC), | am writing to
express our support of House Bill 151 and to the need for this legislation.

The Alaska Professional Design Council (APDC) is a consortium of professional
societies representing architects, engineers, land surveyors, landscape architects
and other design professionals. Our ten member organizations have a combined
membership of over 1,500 and represent approximately 5,000 licensed
professionals APDC addresses issues of concern to the various design
professions through workshops, seminars, ad-hoc committees, standing
committees, and governmental task forces. APDC also receives sustaining
member support from 30 Architectural and Engineering firms throughout Alaska.

Presently, public agencies in Alaska have a wide variety of indemnification
requirements. This bill will standardize indemnification requirements for all
Public Agencies in Alaska, make the Architects/Engineers and other
professionals responsible for their “negligent acts, errors or emissions’] make
each financially responsible for their own liabilities, fairly apportion joint
liabilities on a comparative fault basis, and defines Public Agency for purposes of

this bill.

The Alaska Department of Transportation A Public Facilities (DOT/PF) has
language that is generally appropriate for contract indemnification purposes. HB
151 through legislation is requiring the use of indemnification contract clauses
that are in place with DOT/PF and to be consistent with all Public Agencies.



Professional Services Contracts establish the basic framework between a project owner and a design
company for design services associated with a particular project. Inrecent years, owners of some
projects, generally government and quasi-government agencies, have requited designers to assume
additional liability, beyond the consultant's own negligence. The net effect ofthis action isto reduce
agency risk by insulating the agency from its own negligence. This increases the liability insurance
costs to the designers and creates a contract which is not frilly insurable, or in some cases asks the
designers to assume liability for which no insurance is available. APDC supports legislation that would
prescribe indemnification language that is uniform for all state government agencies and assigns, and
that requires each party to be financially responsible for their own liabilities and to flirty apportion joint

liabilities on a comparative fault basis.

APDC encourages the House of Representatives to move HB 1S1 forward and enact this important
legislation.

Thank you for considering APDC’s position on this important issue.

Sincerely,
Alaska Professional Design Council

Rob Lang, P.E.
President



March 5, 2007

Representative Craig Johnson

State Capitol, Room 126
Juneau, AK 99801-1182 Viaemail to Rep Crain Johnson@legis.state.ak.us

RE: HB-1SI indemnification Provisions in Professional Contracts
SUBJ: Please Pass HB-151; Indemnification Reform is essential

Dear Representative Johnson:

Standardization of fair and balanced indemnification requirements in public contracts is long
overdue and urgently needed. The public has much to gain by the indemnification
standardization offered by HB-151, and much to lose if the status quo is maintained.

No single term in a professional sen ices contract has more impact than indemnification. A fair
and balanced indemnification requirement sets a positive tone for the project that follows, and
the opposite salso true. One sided indemnification provisions that add large uninsurable risks
for a consultant create an awkward environment that is adverse, defensive, more expensive and
less creative. Ultimately, uninsurable indemnification requirements drive good professionals

from the marketplace.

Good project development and design requires very collaborative effort between owner and
designer, and a great deal of effort by both parties. A professional services contract that nurtures
qualities of mutual respect, fairness, open communications and the free and open exchange of
ideas is the first and perhaps the most important step in establishing a cooperative relationship
and a successful outcome. A contract ihat chills this relationship between designer and owner
leads to mediocrity at best, and sets a stage for disappointment and confrontation.

Public agencies hold enormous coercive and situational power, simply by the very nature of their
control of rather large design and construction budgets. Consequently, contracting public
agencies are in a position to impose unfair conditions in their agreements that violate what most
would concider ethical business practices and fundamental fairness. In Alaska today, some
agencies demand absolution from all liability and loss, except for loss resulting from the
"“Owner's gross negligence or willful misconduct.” This exception is virtually impossible to
prove, so the consultant is effectively responsible for everything, even acts of the public agency
and others completely out of the consultant’s control.

Professional Liability insurance only covers damages caused by the negligence of the insured
consultant relative to the accepted professional standard of care. Nationally, the accepted
professional standard of care is “the ordinary and reasonable care required and established by
expert testimony of what a reasonable and prudent professional would have done under the same

or similar circumstances at the same time in the same locality.”

Any firm, either through ignorance or otherwise, may assume a greater responsibility or higher
standard of care, but professional liability insurance (PLI) will not cover the additional liability.

Adaim, Mojganthalar and Company, Inc.
701 Eait Tudoc Road ¢ Suite 290 mAnchorage, AK 99503
fax 907-257-9191 « infoQamc anginaarixom  pKona907-257-9100


mailto:Johnson@legis.state.ak.us

Representative Craig Johnson
Please Pass HB-151

March S, 2007

Page 2

Without PLI insurance, consultants who accept onerous indemnifications and uninsurable
standards are seldom capable of honoring them, and those who accede to broad, uninsurable
contractual liability requirements do so at great peril to their livelihoods. For this reason, most
consultants pay close attention to indemnification clauses in contracts, and spend considerable
time attempting to negotiate fair and insurable terms.

At AMC Engineers, we spend at least 100 hours per year of Principal time battling draconian
indemnification language. There are currently 426 licensed architect/engineer corporations in
Alaska. Ifonly one quarter (25%) of them spend as much time as we do, the cumulative impact
exceeds 10,000 hours of professional time per year! Adding in the time spent by insurance
companies and their legal departments, the total cost to the public is dramatic. At the current
average billing iate for Principal level architects and engineers of about $150/hour, the wasted
potential of A/E firms struggling with unfair indemnification language may exceed $1,500,000
per year. These costs are eventually passed on to the public. There is no free lunch.

Paradoxically, consultants who truly understand risk are in the best position to help the Owner’s

project proceed smoothly, yet typically these professionals refuse to sign onerous
indemnification clauses. This leaves the Owner with consultants who are motivated to be overly
conservative and employ costly “defensive design” techniques to limit their risk or somehow
make themselves “judgment proof”. With one-sided indemnification clauses, not only does the
cost of A/JE services increase but the quality of service may be reduced. It’s a double whammy.

The paily with the most to gain from a project is the Owner and the equitable distribution of risk
should acknowled-e these factors. Design professionals do not have deep pockets and should
not be expected to assume all risks.

Fair practice requires that the Consultant should b* responsible for their negligence, the Public

Agency should be responsible for their negligence, and if there is joint negligence then the
liability should be shared. Either way, the indemnification should be limited to exclude

unrelated third party events.

This question of indemnification has been addressed oy the State of Alaska Department of
Transportation (ADOT), whose language has been adopted by many boroughs and agencies
throughout Alaska for decades. HB-151 standardizes the ADOT approach. Even though the
precise ADOT language is less than perfect, it is an excellent model to emulate. The language of
HB 151 retains the true essence and spirit of the current ADOT language.

Thank you for your efforts on behalfof the professional architects, engineers, and land
surveyors, and the general public in Alaska. HB-151 is important legislation that will benefit all

Alaskans.
Sincerely,

AMC ENGINEER:



ENVIRONMENTAL ENGINEERING, HEALTH A SAFETY
Anchorage 206 E Fircweed Ln. Suite 200. 99503 907 222 2445 Ftt; 222.0915
Juneau 119 Seward Street 410. 99*01, 907 586 6113 Fa*: 516-6119

Fairbanks 2400 College Rd. 99709 907 452.56M Fa*: 452.5694

mloanortechengr com

March 2. 2007

Representative Craig Johnson
Chair, House Resources Committee
Alaska State Legislature

State Capitol, Room 126

Juneau, AK 99801-1182

Re: House Bill 151 — Indemnification

Dear Representative Johnson:

On behalf of myself and NORTECH, |am writing to express our support of House Bill 151 and to the need
for this legislation.

Presently, public agencies in Alaska have a wide variety of indemnification requirements. This bill will
standardize indemnification requirements for all Public Agencies in Alaska, make the
Architects/Engineers and other professionals responsible for their ‘ negligent acts, errors or emissions',
make each financially responsible for their own liabilities, fairly apportion joint liabilities on a comparative
fault basis, and defines Public Agency for purposes of this bill.

The Alaska Department of Transportation & Public Facilities (DOT/PF) has language that is generally
appropriate for contract indemnification purposes. HB 151 through legislation is requiring the use of
indemnification contract clauses that are in place with DOT/PF and to be consistent with all Public

Agencies.

Professional Services Contracts establish the basic framework between a project owner and a design
company for design services associated with a particular project. In recent years, owners of some
projects, generally government and quasi-govemment agencies, have required designers to assume
additional liability, beyond the consultant's own negligence. The net effect of this action is to reduce
agency risk by insulating the agency from its own negligence. This increases the liability insurance costs
to the designers and creates a contract which is not fully insurable, or in some cases asks the designers
to assume liability for which no insurance is available. NORTECH supports legislation that would
prescribe indemnification Language that is uniform for all state government agencies and assigns, and
that requires each party to be financially responsible for their own liabilities and to fairly apportion joint
liabilities on a comparative fault basis.

We encourage the House of Representatives to move HB 151 forward and enact this important
legislation. Thank you for considering our position on this important issue.

Sincerely.

)y 1/

John Hargesheimer, PE, CIH.
President

Document
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March 2, 2007

Representative Craig Johnson
State Capitol, Room 126
Juneau, Alaska 99801-1182

RE: HB151

Dear Representative Johnson:

Thank you for your time and efforts for introducing HB151 to the
Legislature. A base line of understanding of indemnification is crucial
to the community of Alaskan Architects and Engineers and all the
various public agencies that utilize those professional services.
Currently | believe there is a great deal of misunderstanding among
public agencies and an increasing trend to attempt to contractually
transfer undue and uninsurable responsibilities to the private sector.

There are industry standard contracts available in the marketplace that
have achieved significant scrutiny and mutual acceptance by
representatives of Owners, Project Managers, Architects, Engineers and
Contractors, all involved in the Construction Industry and these have
been time tested in courts of law. Never-the-less we are finding more
and more public agencies developing their own contract form and we
are seeing an increasing effort to escape their own liability and pass it
on to the design professionals. Often times the language is so onerous
that it extends our liability far beyond that which we can obtain
professional liability insurance. This ultimately defeats their end goal
because most design professionals are small businesses with limited
resources. If the professional is not covered by insurance then the
agency is left with no security or means of resource to cover an
unfortunate liability. At best, they will capture what limited resources
the firm may have and likely drive them out of business whereas with
an equitable contract there may have been insurance available (which is
required in all public contracts | have seen). So, the irony is that the
agencies mandate the professional purchase liability insurance at great
cost and then force them to sign a contract with an indemnification
clause that may be specifically excluded in the insurance coverage.



Representative Johnson
March 2,2007
Page 2

Fundamentally the State should support fairness and equity in j/iblic
contracts such that the parties to the contract are responsible for thtir
actions. HB151 will help ensure that equitable treatment will prevail.
1welcome any questions or support | may offer in this pursuit.

Sincerely,
ECI/Hyer, Inc.

Terry K. Hyer, AIA

TH/snf
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Representative Craig Johnson
State Capitol, Room 126
Juneau, AK 99801-1182

RE: HB151
Dear Representative Johnson;

I am writing in support of House Bill 151 whose purpose is to bring equity to Ore
question of Indemnification and Hold Harmless clauses Out state agencies, quasi public
agencies, municipalities and other political subdivisions use.

What this bill seeks to remedy is the situation where the consultant will be held to defend
an owner unless the alleged liability is based upon the sole negligence ofthat owner. This
is uninsurable by die Consultant, and few if any of Alaska's design professionals have the
financial resources to selfinsure this risk.

Fair practice should be implemented here. The consultant should be responsible for his
negligence, the owner responsible for their negligence, and if there isjoint negligence
then die liability should be shared. Either way, die indemnification should be limited to
exclude unrelated third party events.

As a small, employee owned Alaskan business 1 can tell you that we are not in a financial
position to take on full liability and hold harmless the state agencies that we wish to work
for. Nor will our insurance company permit it.

This bill, modeled on the language use by the State of Alaska DOT, seeks to dojust that.

| urge your support for this bill.

Sincerely,
EHS-Alaska, Inc.

Robot A. French, P.E.
Principal-in-Charge

E ngineering, Health & Safety Consultants

11S01 BUSMBSS BLVD., SUITE90S « EAQLX RIVEK. AK MS77-7701 = |M7) BM-13S3 RAX (M7) M4-L3M
VnUBTIwww”hs-eliekweei « B-MML «ftMkeclia-alMka.com
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TRYCK NYMAN HAYES, MC.

March 2, 2007

Representative Craig Johnson
State Capitol, Room 126
Juneau, Alaska 99801-1182

Re: House Bill No. 151
Dear Representative Johnson:

I wanted to express my thanks to you tor sponsoring HB 151, a very important piece of
legislation which, if enacted, will be instrumental in ensuring the future viability of our
firm. As you know, Tryck Nyman Hayes, Inc. is one of the oldest (54 years) and largest
of the locally owned engineering firms in Alaska. Inthe past few years, we have seen a
dramatic increase in litigation related to public projects, which is often unrelated to the
soundness of our work but we seem to be frequently drawn in and have to spend
scarce resources to defend ourselves.

One of the most disconcerting recent developments is that public agencies are
increasingly attempting to transfer their liability in such situations to their design
consultants through new indemnification language. Inthe past year we have seen new
and often unfair language proposed in contracts from several State entities which do
not use the contract model generated by ADOT&PF. In addition, we are now seeing
such language in proposed contracts from local government entities which also are not
using the ADOT model. We are not able to obtain insurance for much of this
transferred liability, thus requiring us to either walk away from the contract or risk the
future of our firm by assuming risk for which we are not covered by insurance and could
not financially defend if called upon to do so.

Itis my opinion that this situation, if left unchecked, will effectively eliminate many local
A/E firms in Alaska, thus reducing competition and increasing costs in the State. Your
legislation is extremely important to the future of our industry in Alaska.

Sincereiy,

Ted B. Trueblood, P.E.

President

Bdanairg Sureying L—tapt Adviedaa



March 1,2007

Representative Craig Johnson
Alaska State legislature
House of Representatives
Juneau, Alaska

RE: HB 151, Indemnification for Professional Services Contracts

Dear Craig:

We would like to express our support of prescribing uniform contract
indemnification language for all state agencies within the state of
Alaska. We have experienced first hand difficulties in conducting
negotiations of contracts which contain uninsurable contract clauses.

Several state agencies have recently issued contracts which have been
found to be uninsurable. When a contract cannot be insured, should a
claim arise the state ends up without restitution and a local business
will very likely end up liquidated.

HYER
A uniform state-wide professional services contract will save the state
and the industry time and resources and is just plain good business
practice. There are industry standard contracts available that have been
tested nationally and locally and have withstood scrutiny from both
sides of the table.
We urge the legislature to hear and ultimately to pass HB 151, to
provide a fair and equitable business climate within the State of Alaska.
Sincerely,
ECI/Hyer, Inc.
Terry Hyer

architecture Brian Meissner

planning Mary G. Knopf
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From: John Crittenden [jcrittendenQnichitectsalaska.com]
tent:  Friday, March 02,2007 4:44 PM

To: Rep. Craig Johnson

Subject: HB 151

Representative Johnson

' support this contract language. It will help to clarify responsibilities, and to
clarify how indemnification clauses are supposed to work. Many contracting
agencies attempt to put in clauses that try to avoid any responsibility for
errors on the part of the contracting agency. This is a goose and

gander issue. Please try to get this passed.

John Crittenden

John Crittenden AlA, Principal

Architects Alaska*

An Alsiktn Corporation

00 mat Fm Aw._swita *03
Anctioraga. Alaaka 99501-2029
pn e (907) 272-3597

Fax 0 (907) 277-1732

icnttanoanQarctiitactaalaaka com

www.architectsalaska.com
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AiasK a
A Chapter of the American Institute of Architects

February 26,2007

Craig Johnson
Representative
State Capitol, Room 126
Juneau, AK 99801-1182

RE: HB151 - INDEMNITY CLAUSE IN PUBLIC CONTRACTS

Dear Representative Johnson,

ALA Alaska, A Chapter of The American Institute of Architects met on February 21,
2007 in Juneau, Alaska and agreed to support the proposed legislation (HB151) that
you introduced that next day. Many architects that are members of the ALA are
affected by the lack of standardized requirements of indemnification in A/E
Contracts.

ALA members participated with others belonging to APDC (Alaska Professional
Design Council) last Wednesday and Thursday in speaking with our representatives
and other influential members of the legislature about this issue and our support of
your introduced bill. There are too many government agencies that have one sided
provisions that are hostile to A/E firms, and cost of business is driven up by the
unnecessary and wasted hours of fighting a one sided indemnification contract
clause. This bill will standardize indemnification requirements for all Public
Agencies in Alaska, and save thousands ofdollars as well as make each party
financially responsible for their own liabilities.

We hope that our support of this legislation helps to ensure its passage into law and
make the lives of our member firms more equitable in sharing risk with its public
clients. Our architectural and engineering professionals are willing to be
responsible for their “negligent acts, errors and omissions”, however to take on the
entire burden of liability in contracting limits the willingness to contract with public
agencies that write unfair indemnification requirements.

Your insight and support of this issue is appreciated by our profession as well as
those of others in the professional design community of Alaska.

Sincerely,

mGarrett H. Maupin, AIA/CCS
ALA Alaska Chapter President

P.O. Box 103863

Anctoraga, AMw 88810-3663
807-276-2634

www.aiMk.org


http://www.aiMk.org

