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A LASKA

Session
State Capitol Building, Room 125
Juneau. Alaska *##801-1182
Phone (907) 165-2995
Fax (907) 465-6592

Interim
716 W rit Fourth Avenue, Suite 130
Am liorage, Alaska 99501
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Fax (*#07) 269-0219

MEMORANDUM

WA e

S TA TE

SENATOR LESIL MCGUIRE

To.  Senator Bettye Davis
Serate Health, Education & Social Services Committee Chair

From: Senator Lesil McGuirto™

Date:  January 28, 2008

to
r

Re  Reguest for hearing, SB 181 - Anatomical Gifts

LEGISLATURE

Chair
Senate State Affairs

Administrative Regulation Review

Member

Senate Judiciary Committee
Senate Resources Committee

| respectfully request that SB 181 - Anatomical Gifts be scheduled for ahearing at your
earliest convenience. Attached you will find the most current version of the resolution, a

proposed committee sulstitute, the sponsor statement, and badkup information.

If you have any questions or concems please feel free to contact me personally, or my

staff, Trevor Fulton at x3579. Thank you for your time and consideration.
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Session Chair
Stair Capilol Building, Room 125 Senate State Affairs
Juneau. Alaska 94801-1182 Administrative Regulation Review
Phone (907) 465-2995
Fax (907) 165-6592
Member
Interim Senate Judiciary Committee
716 West Fourth Avenue, Suite 430 Senate Regl,lrces Commlttee
Anchorage, Alaika 99501
Phone (907) 269-0250
Fa* (907) 269-0249
SENATOR LESIL MCGUIRE

SPONSOR STATEMENT

SB181 - Anatomical G ifts

For nearty forty years, the Uniform Anatomical Gift Act (UAGA) hes senved as atenplate for
harmonizing anatomical gift laws in all 50 states. By facilitating organ and tissir donation ad
transplantation, this important piece of federal legislation aims to increase participation in organ
donor programs and remove obstades in the donation process.

Using the 2008 Revised UAGA as atemplate, SB 181 clarifies Alaska statutes goverming
anatomical gifts and brings them in sync with technological and methodological changes in the
donation and transplantation field over the years.

Alaskans have shown their degp commitment to the community by joining the Alaska Donor
Registry (ADR) in record numbers since its inception in 2004. Owver 330,000 Alaskans have
joined the ADR, representing more than 68% of licensed drivers and close to 50% of the state's
population. 800 - 1,000 new registrations are added eachweek. These impressive nunbers
certainly underscore Alaskans' support for organ and tissue donation and their willingness to
participate in these much needed programs, but more can be done.

At last count, the organ transplant waiting list in the U.S. had grown to nearly 100,000 patients in
length, eighteen of which die each day while waiting for atransplant. Right now in Alaska 180
patients in need of alife-saving transplant are waiting for a donated organ to become available
and hundreds more are waiting for tissue transplants.

By mirroring language in the 2008 revision ofthe UAGA, SB 181 improves anatomical gift law
in Alaska and, in doing so, encourages and facilitates badly needed organ donations that save and
improve lives all over the state and throughout the country.
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Session Chair
State Capitol Building, Room 125 Senate State Affairs
Juneau, Alaska 99801-1182 Administrative Regulation Review

Phone (907) 165-2995
Fax (907) 165-6592

Member
Interim _ Senate Judiciary Committee
716 West Fourth Avruue, Suite 430 %nate ReSOUI’CGS Comm|t[ee

Anrhoragr, Alaska 99501
Phone (907) 269-0250

Fax (307) 260-0249 SENATOR LESIL MCGUIRE

SB 181 - Anatomical Gifts

Changes from Original Bill to Draft CS

Page IS, line 22
Delete “or implied”

Page 16, line 5:
Delete “is contraindicated by”
Insert “conflicts with”

Page 16, line 28:
Delete “shall"
Insert “may”

Page 17, line 29:
Delete "shall”
Insert “may”

Page 18 lines 2- 12
Delete all material

Page 18 line 13
Delete "(g)”
Insert “(0”

Page 18 line 14
Delete “under (O of this section”
Insert "ofa part”

Page 18 line 22:
Delete “, (c), or (0"
Insert “or (c)”

Page 18 line 27:
Delete “(i)”
Insert “(h)”
Delete “is required”
Insert “elects”

Page 18, line 28:
Delete “under (O ofthis section”

Page 18 line 30:
Delete “(Oor
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Seuion Chair
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Member
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Fax (907) 269-0219 SENATOR LESIL MCGUIRE

SUMMARY OF CHANGES

SB 181 - Anatomical Gifts

Following discussions with the Department of Law, the Department of Health and Social
Services, and representatives of the National Conference of Commissioners on Uniform State
Laws, it wes agreed that the following changes would be incorporated into adraft committee
substitute for SB 181

1 Referenceto “implied terms’ of an advance care directive in Sec. 13.52.253 would be

deleted;

2. Duties imposed on the State Medical Examiner in Sec. 13.52.257(a) and (e) would be

changed to optional, not mandatory;

3. Mandatory attendance at certain medical procedures by the State Medical Examiner

in Sec. 13.52.257(f) would be deleted.
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You have requested a sectional summary of the above-described bill.  As a preliminary
matter, note that a sectional summary of abill should not be considered an authoritative
interpretation of the bill and the bill itselfis the best staterment of its contents.

Section 1. Makes a conforming amendment to a section dealing with the donor registry
program

Section 2. Limits the pupose of donations to instate promotions of anatomical
donations.

Section 3. Limits the anatomical gift purpose of the fund to in-state promotions.

Section 4. Makes a conforming amendment to a definition for the donor registry
program

Section 5. Makes a conforming amendment to a definition for the donor registry
program

Section 6. Makes a conforming amendment to certain requirements for individual
instructions.

Section 7. Makes an exception, based on a new anatomical gift section, to the language
addressing when advance health care directives from other States are valid.

Section 8. Makes a conforming amendment to the section addressing the revocation of
an advance health care directive.

Section 9.  Makes a conforming amendment.

LEGISLATIVE AFFAIRS AGENCY
$:907) 465-3867 or 465-2450 STATE OF ALASKA State Ca
AX(907) 465-2029 Juneau, Alaska 99601-1 182
Mail Stop°3101 Deliveries to; 129 6th St., Rm. 329
MEMORANDUM February 6,2008
SUBJECT: Sectional summary of CSSB 181( ) relating to the Uniform
Anatomical Gift Act (Work Order No. 25-L.S0578\E)
TO: Senator Lesil McGuire
Atin: Trevor Fulton
FROM J Theresa Bannister



Senator Lesil McGuire
February 6,2008
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Section 10. Makes aconforming amendmernt
Section 11.  Makes aconforming amendment.

Section 12 Makes a conforming amendment to the provision addressing guardian
compliance with individual instruction and revocation of health care directives.

Section 13. Makes a conforming amendment to the provision addressing the
compliance of health care providers, health care institutions, and health care facilities
with individual instructions and certain health care decisions.

Section 14.

Sec 1352173 allows for the making of an anatomical gift of a donor's body or part
before the donor's death. Permitted purposes are transplantation, therapy, research, and
education. Describes who can make the gift.

Sec. 1352177 describes how and when adonor may meke an anatomical gift before the
donor's death.  Includes by will, by indication on adriver's license or identification card,
during a terminal illness, or by a donor card or ancther record. Sates that revocation,
suspension, expiration, or cancellation of a driver's license or an identification card
doesnt invalidate the gift on the license or card. Sates that invalidation of awill after the
donor's death doesnit invalidate the gift.

Section 15.

Sec. 1352183 explains how certain anatomical gifts may be amended or revoked.
Includes signing a record and executing a document of gift.  Specifies certain withessing
requirements.  Includes destruction and cancellation of the document of gift ad
communication in any form during aterminal condition to at least two adults.

Sec. 1352187 dates that a person may refuse to meke an anatomical gift.  Indicates how
this may be done. Allows a person who hes mece a refusal to amend or revoke the
refusal and indicates how. States generally that a person's refusal to make a gift of the
person's body or part bars other persons from making the gifts.

Section 16.

Sec 1352193 generally bars other persons from making, amending, or revoking a gift
of adonor's body or part if the donor mede the gift or amended the donor's gift. Sates
that adonor's revocation of agift is not considered arefusal to make a gift and doesnit bar
certain other persons from making the gift. Bars certain persons from making, amending,
or revoking a gift if a person other than the donor hes made or amended the gift. Sates
that revocation of a gift by a person who is not the donor does not bar another person
from making the gift. States generally that a gift of one part is not arefusal to give or a



Senator Lesi
February 6,2008
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future limitation on the giving of ancther part. States generally that making agift for ane
purpose does not prevent the making of agift for another purpose.  Allows the parent of a
deceased unemandpated minor to revoke or amend agift or to revoke arefusal.

Sec 1352.197 allows for the making of a gift of a decedent's body or part. Permitted
purposes are transplantation, therapy, research, and education. Provides a prioritized list
of the dasses of persons who may make the gift.  Addresses some problems of dealing
with the dasses.

Section 17.

Sec. 1352203 describes how a person may make an anatomical gift after another person
dies. Includes a document of gift and oral communication. Sates that a gift may be
amended or revoked by one or more menbers of a prior dass (as listed under
AS 1352.197). Indicates by what stage in the removal of a part the revocation must be
mecke.

Sec 1352.207 dates to whom agift may be made.  Indicates to whom the part pesses if
the gift cant be transplanted into the named recipient. Provides guidance on the situation
where the purpose of the gift is stated but the recipient is not.  Establishes some priorities
where there is more than one purpose stated for the gift and they are nat prioritized.
Indicates the use of a gift where the gift does not name an allowed recipient or a purpose.
Indicates to whom a gift pesses when a gift cannat be transplanted, when there is no
recipient or purpose named, or when other conditions are met.  Prohibits a person from
accepting a gift knowing the gift was nat effectively mede or the decedent mede an
unrevoked refusal.

Section 18,

Sec 1351.213 requires the listed persons to search a deceased individual or an
individual near death for a document of gift or other information indicating a gift or a
refusal to meke agift. Requires the person finding a document of gift or arefusal to serd
it to the hospital, if any, to which the deceased or dying person is taken. Except as
provided by two other sections, removes criminal and civil liability for failing to comply
with this section. But does allow administrative sanctions.

Sec. 1352217 dates that a document of gift does not have to be delivered during the
donor’s lifetime to be effective. After death, requires a person holding adocument of gift
or refusal to allow the document to be examined aH copied by certain persons, including
aperson to whom the gift could pess.

Section 19.

Sec. 1352223 requires a procurement organization to meke a reasonable search of
department records and a donor registry for an individual whom a hospital refers to the



Senator Lesil McGuire
February 6,2008
Page 4

organization as being at or near death. Requires the department to allow a procurement
organization reasonable aocess to the department's records to determine if a person at or
near death is adonor.  Allows the organization to conduct a reasonable examination to
determine medical suitability of apart. Generally allows a prospective gift recipient to
conduct a reasonalde examination to ensure medical suitability of the part.  Generally
allows for examination of all the donor's medical and dental records.

Requires a an unemandpated minor's death, if the minor was a donor or had signed a
refusal, an organization to search for the parents and provide them with the opportunity to
revoke or amed the gift or revoke the refusal. Directs an organization to search for
certain persons having priority to make donations for a prospective donor. Gives a
recipient superior rights regarding the part. Allows the person to acoept or reject the gift
in whole or in part. Generally allows the person to allow embalming, burial, or cremation
but prohibits unnecessary mutilation when removing a part.  Prohibits the physician
attending at death and determining the time of death from participating in the removal or
transplant of apart.

Sec. 1352227 requires a hospital to enter into agreements with  procurement
organizations to coordinate the procurement and use of anatomical gifts.

Section 20.

Sec 1352233 establishes a criminal penalty for knowingly selling or purchasing an
anatomical part to be removed after death. Allows a person to charge a reasonable
amount for senvices related to the handling of anatomical parts.

Section 21.

Sec. 1352243 remowves, with exceptions, civil, criminal, and administrative liability for
a person who complies, or attempts in good faith to act, under these gift provisions (or
those of ancther state). Sulbject to two other statutes, precludes a person making a gift
and the donor's estate from being liable for making or using a gift. Allows persons to
rely on representations mede by certain other persons unless known to be false.

Sec. 1352247 dates which state's laws a document of gift may be executed under in
order to be valid. Applies the law of this State to the interpretation of gift documents
determined to be valid. Allows a person to presume that a document of gift is valid
unless known to be invalidly executed or to be revoked.

Section 22.

Sec 1352253 describes how to resolve a conflict between an anatomical gift and an
advance health care directive with regard to the administration of measures necessary to
ensure medical suitability of a part.
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Sec 1352.255 requires a coroner and a state medical examiner to cooperate with
procurement organizations to maximize the recovery of anatomical gifts. Regquires
postmortem examinations to be done in a manner and time to presenve gifts.  Aside from
the medicolegal investigation, prohibits the removal of a part, or delivery of the body to
another person, if the body is under the jurisdiction of a coroner or state medical
examiner, unless the part or body is the suljject of an anatomical gift.

Sec. 1352.257 allows a coroner or the state medical examiner to release information to a
procurement organization.  Limits a procurement organization's sulosequent disclosures of
information. Allows the coroner or state medical examiner to review all relevant records
held by any pason. Requires a pason with relevant information to provide the
information to the coroner or State medical examiner on request and as expeditiously as
possible.

If, for a body under the jurisdiction of the coroner or State medical examiner, a
postmortem examination is not required, or if the examination is required but the part
recovery wont interfere with an investigation, requires the coroner or State medical
examiner and the procurement organization to cooperate in the timely removal of the
part. |If the part recovery may interfere with a postmortem investigation, allows the
coroner or state medical examiner to consult with the procurement organization or its
physician or technician and then to allow recovery.

If recovery is denied, requires arecord explaining the reasons.  If recovery is allowed,
requires the procurement organization to provide, on request, information on the part to

the coroner or state medical examiner.  Requires a procurement organization to pay the
extra costs of complying with this section if a coroner or state medical examiner eledts to

be present at aremoval procedure.

Section 23. Sates how these gift sections relate to the federal Electronic Signaturesin
Global and National Commerce Act.

Section 24.

Sec 1352.267 requires that interstate uniformity be considered when construing the gift
sections.

Sec. 1352268 defines terms for the anatomical gift sections.

Section 25. Amends the definition of "anatomical gift" for general application in
AS 1352

Section 26.  Amends the definition of "part” for general application in AS 1352

Section27. Makes a conforming amendment in asection related to the State
identification card section.
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Section 28. Makes aconforming amendment in a section related to vehicle registration.

Section 29. Makes a conforming amendment in a section relating to driver's license
applications.

Section 30. Makes a conforming amendment in a section relating to the issuance of
dnivers' licenses.

Section 31. Adds donations (to the anatomical gift anareness fund) to alist of program
receipts that are accounted for separately.

Section 32. Repeds the current sections and definitions in AS 1352 that relate to
anatomical gifts.

Section 33.  Provides that anatomical gifts made under repealed sections continue to be
effective until the anatomical gifts are revoked.

If | may be of further assistance, please advise.

TLB:ljw
08-060.1jw
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CS FOR SENATE BILL NO. 181( )
IN THE LEGISLATURE OF THE STATE OF ALASKA

TWENTY-HFTH LEGISLATURE - SECOND SESSION

BY

Offered:
Referred:

Spo»or(i): SENATOR MCGUIRE

ABILL
FORAN ACT ENTITLED
1 | "An Act relating to the Uniform Anatomical Gift Act, to anatomical gifts, to donations
2 | to the anatomical gift anareness fund, to a registry of anatomical gifts, and to

3 | organizations that handle the procurement, distribution, or storage of all or a part of an

4 | individual's body."

5 | BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

6 | *Section 1 AS 1350.140is amended to read:
7 | Sec. 13.50.140. Notification of cancellation, (&) A donor whose motor vehicle
8 | or identification document information is on a registry shall notify a procurement
9 | organization or the department of the destruction or mutilation of the motor vehicle or
10 | identification document or revocation of the gift under AS 1352.183 [AS 1352.170]
111 in order to remove the donar's nae from aregistry. If the procurement organization
2 | that is notified does not maintain a registry, the organization shall notify all
13 | procurerment organizations that do maintain aregistry.
14 | (b) The failure of a donor to make the natification under (&) of this section

-1- CSSB 181( )
New Text Underlined [DELETED TEXT BRACKETED]
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does not affect the revocation o fa gift under AS 1352.183 [AS 13.52.170],
* Sec. 2. AS 1350.150(a) is amended to read:

(@ An applicant for amotor vehicle or identification document may donate $1
or more to the fund to promote in the state the donation of body parts under AS 1352
(Health Care Dedisions Act). The donation is voluntary and may be declined by the
applicant. The department shall make available to all applicants information on the
importance of making gifts.

* Sec. 3. AS 13.50.160(b) is amended to read:
(b) The puposes of the fund are to promote gifts in the state under AS 1352
and to administer the donation program established under AS 13.50.150.
* Sec. 4. AS 1350.190(3) is amended to read:
(3) "donor" hes the meaning given in AS 13.52.268 [AS 13.52.390;
* Sec. 5. AS 13.50.190(8) is amended to read:
8) "procurement organization' hes the meaning gven in
AS 13.52390 FAS 13.52.200(1));
* Sec. 6. AS 13.52.010(a) is amended to readt:

(@ BExcept as provided in AS 1352.173 [AS 13.52.170(a)], an adult may give
an individual instruction. Except as provided in AS 1352177 [AS 13.52.170(b)], the
instruction may be oral or written. The instruction may be limited to take effect only if
aspecified condition arises.

* Sec. 7. AS 13.52.010(K) is amended to read:

(k) Except as provided In AS 1352.247(a). an [AN] advance heslth care
directive, including an advance health care directive that is made in compliance with
the laws of another state, is valid for purposes >fthis chapter if it complies with this
chapter, regardess ofwhere or when it was executed or communicated.

* Sec. 8. AS 13.52.020(b) is amended to read:

(b) BExceptin the case of mental iliness under (c) of this section and except es
provided bv AS 13.52.183. a principal may revoke all or part of an advance health
care directive, other than the designation of an agert, at any time and in any manner
that communicates an intent to revoke.

CSSB 181( ) -2-
New Text Underlined IDELETED TEXT BRACKETED)
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* Sec. 9. AS 1352.030(a) is amended to read:
(@ Except in the case of mental health treatment and except as provided by
AS 1352173 and 1352193 [AS 1352.180(@) AND (b)], a surrogate may make a
health care decision for a patient who is an adult if an agent or guardian hes not been
appointed ¥ the agent or guardian is not reasonably available, and if the patient hes
been determined by the primary physician to lack capacity.
* Sec. 10. AS 13.52.030(c) is amended to react
© Except as provided for anatomical gifts in AS 1352173
[AS 1352.170(b)], an adult may designate an individual to act as surrogate for that
adult by personally informing the supervising health care provider. Except as provided
by AS 1352173 or 1352193 [AS 1352.180(8) AND (b)], in the abserce of a
designation, or if the designee is not reasonably available, a member of the following
dasses of the patient's family who is reasonably available, in descending order of
priority, may act as surrogate:
(1) the spouse, unless legally separated,
(2) anadult child;
(3) aparent; or
(4) anadutt sibling.
* Sec. 11 AS 13.52.030(d) is amended to read:
(d) Except as provided by (/) of this section or AS 1352.173 or 1352.193
[AS 1352.180(@) OR (b)], if none of the individuals eligible to act as surrogate under
(c) ofthis section is reasonably available, an adult who hes exhibited spedal care and
concem for the patient, who is familiar with the patient's personal values, and who is
reasonably available may act as surrogate.
* Sec. 12, AS 1352.040(a) is amended to readt
(@ Subject to AS 1352.183. 1352.193. and 1352.203. a [A] guardian shall
comply with the ward's individual instructions and may not revoke award's advance
health care directive executed before the ward's incapacity unless a court expressly
authorizes the revocation.
* Sec. 13, AS 13.52.060(d) is amended to react
(d) Cxcept as provided in (e), (), ad (i) of this section and bv AS 1352.253.

3 CSB181( )

New Text Underlined [DELETED TEXT BRACKETED]
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ahealth care provider, health care institution, or health care facility providing careto a
patient shall comply with
(1) an individual instruction of the patient and with a reasonable

interpretation of that instruction mede by aperson then authorized to make health care
decisions for the patient; and

(2) a hedlth care decision for the patient mede by a person then
authorized to make health care decisions for the patient to the sane extent as if the
decision had been made by the patient while having capacity.

* Sec. 14. AS 1352 is amended by adding new sections to read:

Sec. 13.52.173. Who may make anatomical gift before donor's death.
Subject to AS 1352.193, an anatomical gift of a donor's body or part may be mede
during the life of the donor for the purpose of transplantation, therapy, research, or
education in the manner provided in AS 13.52.177 by
(1) the donor, if the donoris a adult or if the doner is aminor and is
(A) emandpated; or
(B) authorized understate law to apply for a driver's license
because the donor is at least 16 years of ege;
(2) anagent of the donor, unless adurable power of attomey for health
care or anather record prohibits the agent from making an anatomical gift;
(3) aparent ofthe donoar, if the donor is an unemandpated minor;
(4) the donor's guardian; or
(5) asurogate.
Sec. 13.52.177. Maimer of making anatomical gift before donor's death.
(@ A donor may make an anatomical gift
(1) by authorizing a statement or symbal indicating that the donor hes
mede an anatomical gift to be imprinted on the donor's driver's license or identification

card,

(2) inawill;

(3) during a terminal condition of the donor, by any foim of
communication addressed to at least two adults, at least one of whom is adisinterested
withess; or

CSSB 181( )
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(4) asprovided in (b) of this section.

(b) A donor or other person authorized to make an anatomical gift under
AS 1352.173 may make agift by a donor card or anather record signed by the donor
or another person making the gift or by authorizing that a statement or symbol
indicating that the donor hes made an anatomical gift e indluded on a donor registry.
I the donor or ancther person is physically unable to sign arecord, the record may be
signed by anather individual at the direction of the donor or the other person and nmust

(1) be witnessed by at least two adults, at least one of whom is a
disinterested witness, who have signed at the reguest of the donor or the other person;
ad

(2) date that the record hes been signed and witnessed as provided in
(1) ofthis subsection.

(c) Rewvocation, suspension, expiration, or cancellation of a driver's license or
an identification card on which an anatomical gift is indicated does not invalidate the
gift.

(d) An anatomical gift made by will takes effect upon the donor's death
whether or not the will is probated. Invalidation of the will after the donor's desth does
not invalidate the gift.

* Sec 15, AS 1352 is amended by adding new sections to read:

Sec. 1352.183. Amending or revoking anatomical gift before donor's
death, (@) Except in the case of mental illness under AS 13.52.020(c), and subject to
AS 13.52.193, adonor or another person authorized to meke an anatomical gift under
AS 1352.173 may amend or revoke an anatomical gift by

(1) arecord signed by

(A) thedonor;

(B) the other person; or

(C) subect to (b) of this section, another individual acting at
the direction of the donor or the other person if the donor or other person is
physically unable to sign; or

(2) a later-executed document of gift that amends or revokes a
previous anatomical gift or portion of an anatomical gift, either expressly or by

5 CSSB 181( )
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inconsistency.
(b) A record signed under (aXI1)(C) ofthis section must
(1) be witnessed by at least two adults, at least one of whom is a
disinterested witness, who have signed at the request of the donor or the other person;
ad
(2) date that it hes been signed and witnessed as provided in (1) of this
subsection.

(c) Sugectto AS 1352.193, adonor or ancther person authorized to meke an
anatomical gift under AS 1352.173 may revoke an anatomical gift by the destruction
or cancellation of the document of gift, or the portion of the documernt of gift used to
meke the gift, with the intent to revoke the gift.

(d) A donor may amend or revoke an anatomical gift that wes not mede in a
will by any form of communication during a terminal condition addressed to at least
two adults, at least one ofwhom is adisinterested witness.

(e) A donor who mekes an anatomical gift in awill may amend or revoke the
gift in the manner provided for amendment or revocation of wills or as provided in (a)
ofthis section.

Sec. 1352.187. Refusal to make anatomical gift; effect of refusal, (&) An
individual may refuse to make an anatomical gift of the individual's body or part by

(1) arecord signed by
(A) theindividual; or
(B) subject to (b) of this section, another individual acting at
the direction ofthe individual if the individual is physically unable to sign;
(@) theindividual's will, whether or not the will is admitted to probate
or invalidated after the individual's death; or
(3) any fom of communication mede by the individual during the
individual's terminal condition addressed to at least two adults, at least one ofwhomiis
adisinterested Witness.
(b) A record signed under (aXI)(B) of this section must

D be withessed by at least two adults, at least one of whom is a

disinterested witness, who have signed at the request of the individual; and
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(2) statethat it hes been signed and withessed as provided in (1) of this
subsection.

(©) An individual who hes mede arefusal may amend or revoke the refusal

(1) in the manner provided in (&) ofthis section for making arefusal;

(2) by subsequently making an anatomical gift under AS 1352.177
that is inconsistent with the refusal; or

(3) by destroying or canceling the record evidencing the refusal, or the
portion of the record used to make the refusal, with the intent to revoke the refusal.

(d) Except as otherwise provided in AS 13.52.193(h), in the absence of an
exqress, contrary indication by the individual set out in the refusal, an individual's
unrevoked refusal to make an anatomical gift of the individual's body or part bars all
other persons from making an anatomical gift of the individual's body or part.

* Sec. 16. AS 1352 is amended by adding new sections to read:

Sec. 1352193, Preclusive effect of anatomical gift, amendment, or
revocation, (a) Except as otherwise provided in (g) of this section and subject to (f) of
this section, in the absence of an eqaress, contrary indication by the donor, a person
other than the donor is barred from making, amending, or revoking an anatomical gift
of adonor's body or part if the donor mede an anatomical gift of the donor’s body or
part under AS 13.52.177 or an amendment to an anatomical gift of the donor’s body or
part under AS 1352.183.

(b) A donor's revocation of an anatomical gift of the donor’s body or part
under AS 1352183 is not a refusal ad does not bar another person specified in
AS 1352.173 or 13.52.197 from making an anatomical gift of the donor’s body or part
under AS 1352.177 or 1352.203.

(©) If aperson other than the donor mekes an unrevoked anatomical gift of the
donor’s body or part under AS 1352.177 or an amendment to an anatomical gift ofthe
donor’s body or part under AS 1352183, another person may not meke, amend, or
revoke the gift ofthe donor’s body or part under AS 13.52.203.

(d) A revocation of an anatomical gift of a donor's body or part under
AS 1352183 by a person other than the donor does not bar another person from
making an anatomical gift of the body or part under AS 13.52.177 or 1352.203.

-7- CSSB 181( )
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(e) In the absence of an exaress, contrary indication by the donor or another
person authorized to make an anatomical gift under AS 1352173, an anatomical gift
of a part is not a refusal to give ancther part or a limitation on the making of an
anatomical gift of another part at a later time by the donor or ancther person.

(N In the absence of an exress, contrary indication by the donor or another
person authorized to make an anatomical gift under AS 13.52.173, an anatomical gift
ofapart for one or more of the purpases set out in AS 1352.173 is nat alimitation on
the making of an anatomical gift ofthe part for any of the other purposes by the donor
or any other person under AS 1352.177 or 1352.203.

(9) If adonor who is an unemandpated minor dies, a parent of the donor who
Is reasonably available may revoke or amend an anatomical gift ofthe donor's body or
part

(h) If an unemandipated minor who signed arefusal dies, aparent of the minor
wWho is reasonably available may revoke the minor’'srefusal.

Sec. 1352.197. Who may make anatomical gift of decedent's body or part
@ Sugect to (b) ad (c) of this section and unless barred by AS 1352.187 or
1352193, an anatomical gift of a decedent's body or part for the purpose of
transplantation, therapy, research, or education may be mede by any member of the
following dasses of persons who is reasonably available, in the order of priority listed:

(1) anagent ofthe decedent at the time of death who could have mede
ananatomical gift under AS 13.52.173(2) immediately before the decedent's death;

(2) the spouse of the decedert;

(3) adult children of the decedert;

(4) parents ofthe decedert;

(5) adult siblings of the decedert;

(6) adult grandchildren ofthe decedent;

(7) grandparents ofthe decedent;

(8) anadult who exhibited special care and concem for the decedert;

(9) the persons who were acting as the guardians of the person of the
ceoedert at the time of death; ad

(10) any other person having the authority to dispose of the decedent's
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body.

(b) If there is more than one member of adass listed in subsection (aXl), (3),
@), (5), (6), (7), or (9) of this section entiled to meke an anatomical gift, an
anatomical gift may be mede by amember of the dass unless that member or aperson
to whom the gift may pess under AS 1352.207 knows of an objection by ancther
member of the dass. If anobjection is known, the gift may be made only by amajority
of the members of the dass who are reasonably available.

(c) A person may not maeke an anatomical gift if, at the time of the decedent's
death, a person in aprior dass under (a) of this section is reasonably available to meke
or to object to the making of an anatomical gift.

* Sec 17. AS 1352 is arende* 'y adding new sections to reect

Sec. 13.52.203. Manner of making, amending, or revoking anatomical gift
of decedent's body or part (@) Notwithstanding AS 13.52.020, a person authorized
to make an anatomical gift under AS 1352197 may nmeke an anatomical gift by a
document of gift signed by the person making the gift or by that person's oral
communication that is electronically recorded or is contemporaneously reduced to a
record and signed by the individual receiving the oral communication.

(b) Subject to (c) of this section, an anatomical gift by a person authorized
under AS 1352.197 may be amended or revoked orally or in arecord by any member
of a prior dass who is reasonably available. 1f more than one member of the prior
dass is reasonably available, the gift mede by a person authorized under AS 1352.197
may be

(1) amended only if a majority of the reasonably available members
agree to the amending of the gift; or

(2) revoked only if a majority of the reasonably available members
agree to the revoking of the gift or if they are equally divided as to whether to revoke
the qift.

(© Notwithstanding AS 1352.020, a revocation under (b) of this section is
effective only if, before an incision hes been mede to remove a part from the donor's
body or before invasive procedures have begun to prepare the recipient, the
procurement organization, transplant haspital, or physician or technician knows of the
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revocation.

Sec. 1352.207. Persons who may receive anatomical gift; purpose of
anatomical gift, (@) An anatomical gift may be mede to the following persons named
in the document of gift:

(1) ahospital, an accredited medical school, a dental school, acollege,
a university, an organ procurement organization, or another appropriate person, for
research or education;

(2) sugect to (b) of this section, an individual designated by the person
making the anatomical gift if the individual is the recipient of the part;

() aneyebank or atissue bank.

(b) If ananatomical gift to an individual under (2X2) ofthis section cannat be
transplanted into the individual, the part passes under (g) of this section in the aosenoe
of an exaress, contrary indication by the person making the anatomical gift.

(©) If ananatomical gift of one or more specific parts or of all parts is mece in
a document of gift that does not name a person described in (&) of this section but
identifies the purpose for which an anatomical gift may be used, the following rules
apply:

(1) if the part is an eye ad the gift is for the purpose of transplantation
or therapy, the gift pesses to the appropriate eye bank;

(2) if the part is tissue and the gift is for the purpose of transplantation
or therapy, the gift paesses to the appropriate tissue bank;

(3) if the part is an ogan ad the qift is for the pupose of
transplantation or therapy, the gift passes to the appropriate organ procurement
organization as custodian of the organ;

(4) if the part is an organ, an eye, or tissue ad the gift is for the
pupose of research or education, the gift pesses to the appropriate procurement

organization.

d) For the purpose of (c) of this section, if there is more than one purpose of

an anatomical gift set out in the document of gift but the purpases are nat set out in
any priority, the gift shall be used for transplantation or therapy, if suitable. If the gift
cannot be used for transplantation or therapy, the gift may be used for research or

:SSBI81( ) -10-
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education.

(e) If ananatomical gift of ane or more specific parts is mede in adocument o
gift that does not name a person described in (@) of this section and does not identif
the purpose of the gift, the gift may be used only for transplantation or therapy, ad
the gift passes under (g) of this section.

(H If adocument of gift specifies only a general intent to meke an anatomical
gift by words such as "donor,” "organ donor,” or "body donor,” or by a symbal or
staterment of similar import, the gift may be used only for transplantation or therapy,
and the gift passes under (g) of this section.

(9) Forpurposes of (b), (e), ad (0 ofthis section, the following rules apply-

(1) if the part is an eye, the gift passes to the appropriate eye bank;

(2) if the part is tissue, the gift pesses to the appropriate tissue bank;

(3) if the part is an ogan, the gift passes to the appropriate organ
procurement organization as custodian ofthe organ.

(h) An anatomical gift of an organ for transplantation or therapy, other than an
anatomical gift under (@X2) of this section, pesses to the ogan procurement
organization as custodian of the organ.

(i) If an anatomical gift does not pess under (@) - (h) ol this section or the
decedentObody or part is not used for transplantation, therapy, research, or education,
custody of the body or part pesses to the person under obligation to dispose of the
body or part

() A person may not acoept an anatomical gift if the person knows that the
gift was not effectively made under AS 1352.177 or 13.52.203 or if the person knows |
that the decedert made a refusal under AS 13.52.187 that wes not revoked. For
purpases of this subsection, if a person knows that an anatomical gift was mede on a
document of gift, the person is considered to know of any amendment or revocation of
the gift or any refusal to make an anatomical gift on the same document of gift.

(k) BExcept as otherwise provided in (@X2) of this section, nothing in
AS 1352173 - 1352268 affects the allocation of organs for transplantation or
therapy.

* Sec. 18, AS 1352 is amended by adding new sections to read:
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Sec. 1352.213. Search and notification, (a) The following persons shall

1
2 make a reasonable search of an individual who the person reasonably believes is deed
3 or near death for adocument of gift or other information identifying the individual asa
4 donor or as an individual who mede arefusal:

5 (1) alaw enforcement officer, a fire fighter, a paramedic, or ancther

6 emergency rescuer finding the individual;, ad

7 (2) if another other source of the information is not immediately

8 available, ahospital, as soon as practical after the individual's arrival at the hospital.

9 (b) If adocument of gift or arefusal to make an anatomical gift is located by
10 the search required by (a)(1) of this section and the individual or deceased individual
1 to whom it relates is taken to a hospital, the person responsible for conducting the
12 search shall send the document of gift or refusal to the hospital.

13 (©) Except asprovided by AS 13.52.080 - 13.52.090, aperson is not subject to
14 criminal or civil liability for failing to discharge the duties imposed by this section but
15 may be subjject to administrative sanctions.

16 Sec. 1352217. Delivery of document of gift not required; right to
17 examine, (&) A document of gift need not be delivered during the donor's lifetime to
18 be effective.

19 (b) On or after an individual's death, a person in possession of a document of
20 gift or arefusal to make an anatomical gift with respect to the individual shall allow
21 examination and copying of the document of gift or refusal by a person authorized to
22 make or object to the making of an anatomical gift with respect to the individual or by
23 aperson to whom the gift could pess under AS 13.52.207.

24 * Sac 19, AS 1352 is amended by adding new sections to read:

Sec. 1352.223. Rights and duties of procurement organization and others,
(@ When a hospital refers an individual a or near death to a procurement
organization, the organization shall make a reasonable search of the records of the
department and adonor registry.

(b) A procurement organization shall be allowed reasonade acoess to
information in the records of the department to ascertain whether an individual at or
near death is adonor.

RBE8BBEBNBRW®
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(c) Except asprovided by AS 13.52.253, when a haspital refers an individual
at or near death to a procurement organization, the organization may conduct any
reasonable examination necessary to ensure the medical suitability of a part thet is or
could be the subject of an anatomical gift for transplantation, therapy, research, or
education from a donor or a prospective donor. Except as provided by AS 1352055
or 1352.253, during the examination period, measures necessary to ensure the medical
suitability of the part may not be withheld or withdrawn, unless the haospital or
procurement organization knows that the individual eqaressed a contrary intent.

(d) Unless prohibited by law other than AS 1352.173 - 1352.268, at any time
after a donor's death, the person to whom a part pesses under AS 1352.207 may
conduct any reasonable examination necessary to ensure the medical suitability of the
body or part for its intended purpose.

(e Unless prohibited by law other than AS 1352173 - 1352268, an
examination under () or (d) of this section may include an examination of all medical
and dental records ofthe donor or prospective donor.

() Upon the death of a minor who wes a donor or hed signed arefusal, uness
a procurement organization knows the minor is emandpated, the procurement
organization shall conduct areasonablle search for the parents of the minor and provide
the parents with an opportunity to revoke or amend the anatomical gift or revoke the
refusal.

(@ Upon referral by a hospital under (8) of this section, a procurement
organization shall meke a reasonable search for any person listed in AS 1352197
having priority to maeke an anatomical gift on behalf of a prospective donor. If a
procurement organization receives information that an anatomical gift to any other
person wes mede, amended, or revoked, it shall promptly advise the other person of all
relevant information.

(h) Subect to AS 13.52.207()) and 1352257, the nghts of the person to
whom a part pessss under AS 13.52.207 are superior to the rights of all others with
respect to the part. The person may acoept or reject an anatomical gift in whole or in
part. Subject to the terms of the document of gift ad AS 1352173 - 1352.268, a
person who acoegts an anatomical gift of an entire body may allow embalming, burnial,
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or cremation, and use of remains in a funeral senvice. If the gift is of apart, the person
to whom the part pesses under AS 13.52.207, on the death of the donor and before
embalming, burial, or cremation, shall cause the part to be removed without
unnecessary mutilation.

0] The physician who attends the decedent at death and the physician who
determines the time of the decedent's death may not participate in the procedures for
removing or transplanting a part from the decedent.

() A physician or technician may remove a donated part from the body of a
donor that the physician or technician is qualified to remove.

Sec. 1352.227. Coordination of procurement and use. A hospital in this
date shall enter into agreements or affiliations with procurement organizations for
coordination of procurement and use of anatomical gifts.

* Sec. 20. AS 1352 is amended by adding a new section to react

Sec. 1352.233. Sale or purchase of parts prohibited; charges allowed, (a)
Except as otherwise provided in (b) of this section, a person who, for valuable
consideration, knowingly purchases or sells a part for transplantation or therapy if
removal of a part from an individual is intended to occur after the individual's death
commits adass Cfelony.

(b) A person may charge a reasonable amount for the removal, processing,
preservation, quality control, storage, transportation, implantation, or disposal of a

part.
* Sec. 21. AS 1352 is amended by adding new sections to react

Sec. 1352243, Immunity, (@) Except as provided by AS 1352030
13.52.090, a person who ads under AS 1352.173 - 1352.268 or with the applicable
anatomical gift law of another state, or attempts in good faith to act under
AS 1352173 - 1352.268 or with the applicable anatomical gift law of another Sate,

Is nat liable for the act in a civil action, a criminal prosecution, or an administrative
proceeding.

(b) Except as provided by AS 1352080 - 1352090, a person making an
anatomical gift and the donor's estate are not liable for any injury or damege that
results from the making or use of the gift.
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(c) In determining whether an anatomical gift has been made, amended, or
revoked under AS 13.52.173 - 13.52.268, a person may rely on representations of an
individual listed in AS 13.52.197(aX2) - (8) relating to the individual's relationship to
the donor or prospective donor unless the person knows that the representation is
untrue.

Sec. 13.52.247. Law governing validity; choice of law as to execution of
document of gift; presumption of validity, (a) Notwithstanding AS 13.52.010(k), a
document of gift is valid if executed under

(1) AS 13.52.173 - 13.52.268;

(2) the laws of the state or country where it was executed; O

(3) the laws of the state or country where the person making the
anatomical gift was domiciled, has a place of residence, or was a national at the time
the document of gift was executed.

(b) If a document of gift is valid under this section, the law of this state
governs the interpretation of the document of gift.

(c) A person may presume that a document of gift or amendment of an
anatomical gift is valid unless that person knows that it was not validly executed or
was revoked.

* Sec. 22. AS 13.52 is amended by adding new sections to read:

Sec. 13.52.253. Effect of anatomical gift on advance health care directive.
Except as provided by AS 13.52.055, if a prospective donor has an advance health
care directive, and the terms of the directive and the express terms of a potential
anatomical gift are in conflict with regard to the administration of measures necessary
to ensure the medical suitability of a part for transplantation or therapy, the
prospective donor's attending physician and prospective donor shall confer to resolve
the conflict. If the prospective donor is incapable of resolving the conflict, an agent
acting under the prospective donor's declaration or directive, or, if none or the agent is
not reasonably available, another person authorized by law other than AS 13.52.173 -
13.52.268 to make health care decisions on behalf of the prospective donor, shall act
for the donor to resolve the conflict The conflict shall be resolved as expeditiously as

possible. Information relevant to the resolution of the conflict may be obtained from

-15- CSSB181( )
Naw Taxt Underlined [DELETED TEXT BRACKETED]



(@)] 5w N

(o}

10
11

12
13
14
15
16
17
18
19
20
21

22

23
24
25
26
27
28
29
30
31

[ o

WORK DRAFT

| SFEVICE- ey X

V llll'll-l

WORK DRAFT 251 S0578E

the appropriate procurement organization and any other person authorized to make an
anatomical gift for the prospective donor under AS 13.52.173 - 13.52.268. Before
resolution of the conflict, measures necessary to ensure the medical suitability of the
part may not be withheld or withdrawn from the prospective donor unless withholding
or withdrawing the measures conflicts with appropriate cnd-of-life care.

Sec. 13.52.255. Cooperation between coroner, state medical examiner, and
procurement organization, (@) A coroner and a state medical examiner shall
cooperate with procurement organizations to maximize the opportunity to recover
anatomical gifts for the purpose of transplantation, therapy, research, or education.

(b) If a coroner or a state medical examiner receives notice from a
procurement organization that an anatomical gift might be available or was made with
respect to a decedent whose body is under the jurisdiction of the coroner or state
medical examiner and a postmortem examination is going to be performed, unless the
coroner or state medical examiner denies recovery under AS 13.52.257, the coroner,
the state medical examiner, or a designee shall conduct a postmortem examination of
the body or the part in a manner and within a period compatible with its preservation
for the purposes of the gift.

(c) A part may not be removed from the body of a decedent under the
jurisdiction of a coroner or a state medical examiner for transplantation, therapy,
research, or education unless the part is the subject of an anatomical gift. The body of
a decedent under the jurisdiction of the coroner or state medical examiner may not be
delivered to a person for research or education unless the body is the subject of an
anatomical gift. This subsection does not preclude a coroner or the state medical
examiner from performing the medicolegal investigation on the body or parts of a
decedent under the jurisdiction of the coroner or state medical examiner.

Sec. 13.52.257. Facilitation of anatomical gift from decedent whose body is
under jurisdiction of coroner or state medical examiner, (a) On request of a
procurement organization, a coroner or the state medical examiner may release to the
procurement organization the name, contact information, and available medical and
social history of a decedent whose body is under the jurisdiction of the coroner or state

medical examiner. If the decedent's bod> or part is medically suitable for
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transplantation, therapy, research, or education, the coroner or state medical examiner
shall release postmortem examination results to the procurement organization. The
procurement organization may make a subsequent disclosure of the postmortem
examination results or other information received from the coroner or state medical
examiner only if relevant to transplantation or therapy.

(b) The coroner or state medical examiner may conduct a medicolegal
examination by reviewing all medical records, laboratory test results, x-rays, other
diagnostic results, and other information that any person possesses about a donor or
prospective donor whose body is under the jurisdiction of the coroner or state medical
examiner that the coroner or state medical examiner determines may be relevant to the
investigation.

(c) A person who has any information requested by a coroner or the state
medical examiner under (b) of this section shall provide that information as
expeditiously as possible to allow the coroner or state medical examiner to conduct the
medicolegal investigation within a period compatible with the preservation of parts for
the purpose of transplantation, therapy, research, or education.

(d) If an anatomical gift has been or might be made of a part of a decedent
whose body is under the jurisdiction of the coroner or state medical examiner and a
postmortem examination is not required, or the coroner or state medical examiner
determines that a postmortem examination is required but that the recovery of the part
that is the subject of an anatomical gift will not interfere with the examination, the
coroner or state medical examiner and the procurement organization shall cooperate in
the timely removal of the part from the decedent for the purpose of transplantation,
therapy, research, or education.

(e) If an anatomical gift of a part from the decedent under the jurisdiction of
tile coroner or state medical examiner has been or might be made, but the coroner or
state medical examiner initially believes that the recovery of the part could interfere
with the postmortem investigation into the decedent's cause or manner of death, the
coroner or state medical examiner may consult with the procurement organization, or
the physician or technician designated by the procurement organization, about the

proposed recovery. After consultation, the coroner or state medical examiner may
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11 allow the recovery.
2 | (F) Ifthe coroner, the state medical examiner, or a designee denies recovery of
3 1 a part, the coroner, state medical examiner, or designee shall
4 | (2) explain in a record the specific reasons for not allowing recovery of
5 | the part;
6 | (2) include the specific reasons in the records of the coroner or state
7 medical examiner; and
8 |1 (3) provide a record with the specific reasons to the procurement
9 1 organization.
10 1 (9) Ifthe coroner, the state medical examiner, or a designee allows recovery of
111 a part under (d) or (e) of this section, the procurement organization, on request, shall
12 1 cause the physician or technician who removes the part to provide the coroner or state
13 | medical examiner with a record describing the condition of the part, a biopsy, a
14 1 photograph, and any other information and observations that would assist in the
15 | postmortem examination.
16 1 (h) If a coroner, state medical examiner, or designee elects to be present at a
17 1 removal procedure, on request, the procurement organization requesting the recovery
18 | of the part shall reimburse the coroner, state medical examiner, or designee for the
19 | additional costs incurred in complying with this section.
20 | *Sec. 23. AS 13.52 is amended by adding a new section to read:
21 | Sec. 135226~>. Relation to Electronic Signatures in Global and National
22 | Commerce Act AS 13.52.173 - 13.52.267 modify, limit, and supersede 15 U.S.C.
23 | 7001 - 7031 (Electronic Signatures in Global and National Commerce Act), except
Z S that AS 13.52.173 - 13.52.267 do not modify, limit or supersede 15 U.S.C. 7001, or
25 | authorize electronic delivery of any of the notices described in 15 U.S.C. 7003(b).
26 | *Sec. 24. AS 13.52 is amended by adding new sections to read:
27 1 Sec. 13.52.267. Uniformity of application and construction. In applying and
28 | construing AS 13.52.173 - 13.52.263, consideration shall be given to the need to
29 | promote uniformity of the law with respect to its subject matter among states that
30 | mact it.
31 1 Sec. 13.52.268. Definitions for AS 13.52.173 - 13.52.268. Notwithstanding
CSSB181( ) 18-
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AS 13.52.390, in AS 13.52.173 - 13.52.268,
(1) "adult" means an individual who is at least 18 years of age;

(2) "decedent” means a deceased individual whose body or part is or
may be the source of an anatomical gift; the term includes a stillborn infant and,
subject to restrictions imposed by law other than AS 13.52.173 - 13.52.168, a fetus;

(3) "department" means the Department of Administration;

(4) "disinterested witness" means a witness who is not

(A) the spouse, child, parent, sibling, grandchild, grandparent,
or guardian of the individual who makes, amends, revokes, or refuses to make
an anatomical gift;

(B) an adult who exhibited special care and concern for the
individual; or

(C) a person to whom an anatomical gift could pass under
AS 13.52.207;

(5)"document of gift" means a donor card or other record used to
make an anatomical gift, and includes a statement or symbol on a driver's license, an

identification card, or a donor registry;
(6) "donor" means an individual whose body or part is the subject of

an anatomical gift;
(7)  "donor registry" means the donor registry created under

AS 13.50.110;
(8)  "driver's license” means a license or permit issued by the

department under AS 28.15to operate a vehicle, whether or not conditions are

attached to the license or permit;

(9) "e e bank"™ means a person who is licensed, accredited, or
regulated under federal or state law to engage in the recovery, screening, testing,
processing, storage, or distribution of human eyes or portions of human eyes;

(10) "guardian™ means a person appointed by a court to make decisions
regarding the support, care, education, health, or welfare of an individual; the term

does not include a guardian ad litem;
(11) "hospital” means a facility licensed as a hospital under the law of
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any state or a facility operated as a hospital by the United States, a state, or a

subdivision of a state;
(12) "identification card" means an identification card issued by the

Department of Administration under AS 18.65.310;

(13) "know" means to have actual knowledge;

(14) "minor" means an individual who is under 18 years of age;

(15) "organ procurement organization" means a person designated by
the United States Secretary of Health and Human Services as an organ procurement

organization;
(16) "parent” means a parent whose parental rights have not been

terminated,

(17) "person” means an individual, corporation, business trust, estate,
trust, partnership, limited liability company, association, joint venture, public
corporation, government or governmental subdivision, agency, or instrumentality, or
any other legal or commercial entity;

(18) "physician" means an individual authorized to practice medicine
or osteopathy under the law of any state;

(19) "procurement organization” means an eye bank, an organ
procurement organization, or a tissue bank;

(20) "prospective donor" means an individual who is dead or near
death and has been determined by a procurement organization to have a part that could
be medically suitable for transplantation, therapy, research, or education; the term

does not include an individual who has made a refusal;
(21)  "reasonably available™ means able to be contacted by a

procurement organization without undue effort and willing and able to act in a timely

manner consistent with existing medical criteria necessary for the making of an

anatomical gift;
(22) "recipient” means an individual into whose body a decedent's part

has been or is intended to be transplanted,
(23)  "record” means information that is inscribed on a tangible

medium or that is stored in an electronic or another medium and is retrievable in

181( ) -20-
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perceivable form;
(24)  "refusal” means a record created under AS 13.52.187 that

expressly states an intent to bar other persons from making an anatomical gift of an

individual's body or part;
(25) "sign" means, with the present intent to authenticate or adopt a

record,
(A) to execute or adopt a tangible symbol; or
(B) to attach to or logically associate with the record an

electronic symbol, sound, or process;
(26) “state” means a state of the United States, the District of

Columbia, Puerto Rico, the United States Virgin Islands, orany territory or insular
possession subject to the jurisdiction of the United States;

(27) “state medical examiner" means the state medical exan ner
appointed under AS 12.65.015(a);

(28) "technician™ means an individual determined to be qualified to
remove or process parts by an appropriate organization that is licensed, accredited, or

regulated under federal or state law; the term includes an enucleator;
(29) "tissue™ means a portion of the human body other than an organ or

an eye; the term does not include blood unless the blood is donated for the purpose of

research or education;
(30) "tissue bank"™ means a person who is licensed, accredited, or

regulated under federal or state law to engage in the recovery, screening, testing,

processing, storage, or distribution of tissue;
(31) "transplant hospital” means a hospital that furnishes organ

transplants and other medical and surgical specialty services required for the care of

transplant patients.

* Sec. 25. AS 13.52.390(3) is amended to read:

(3) "anatomical gift" means [AN INDIVIDUAL INSTRUCTION
THAT MAKES] a donation of all or a part of a human [AN INDIVIDUAL'S] body to
take effect [UPON OR] after the donor's death for the purpose of transplantation.

therapy, research, or education:

>21- CSSB 181( )
New Text Underlined [DELETED TEXT BRACKETED]



1

N

10
11

12
13
14
15
16
17
18
19
20
21

22

23
24
25
26
27
28
29
30
3l

HnHmnaoHBSNi

WORK DRAFT WORK DR\FT 251 S0578\E

* Sec. 26. AS 13.52.390(30) is amended to read:

(30) "part" means an organ, tissue, 21 an eye [, A BONE, AN
ARTERY, BLOOD, FLUID, OR ANOTHER PORTION] of a human being [BODY],

except fetal tissue; the term does not include the whole bodv:

* Sec. 27. AS 18.65.311(b) is amended to read:

(b) An employee of the department who processes an identification card
application, other than an application received by mail, shall ask the applicant orally
whether the applicant wishes to execute an anatomical gift. The department shall, by
placement of posters and brochures in the office where the application is taken, and by
oral advice, if requested, make known to the applicant the method by which the
cardholder may make an anatomical gift under AS 13.52. The department shall inform
each applicant for an identification card in writing that, if the applicant executes a gift
under AS 13.52 and if the gift is made with the registration, the department will
transmit the information on the identification card to a donor registry created under
AS 13.50.110. The department shall also direct the applicant to notify a procurement
organization or the department under AS 13.50.140 if the identification card is
destroyed or mutilated or the gift is revoked under AS 13.52.183 [AS 13.52.170]. The
department shall carry out the requirements of AS 13.50.100 - 13.50.190.

* S<ft 28, AS 28.10.021(c) is amended to read:
(© An employee of the department who processes an application for

registration or renewal of registration, other than an application received by mail or an
application for registration under AS 28.10.152, shall ask the applicant orally whether
the applicant wishes to execute an anatomical gift. The department shall make known
to all applicants the procedure for executing an anatomical gift under AS 13.52
(Health Care Decisions Act) by displaying posters in the offices in which applications
are taken, by providing a brochure or other written information to each person who
applies in person or by mail, and, if requested, by providing oral advice. The
department shall inform each applicant in writing that, if the applicant executes a gift
under AS 13.52 and if the gift is made with the registration application, the department
will transmit the information on the registration to a donor registry created under

AS 13.50.110. The department shall also direct the applicant to notify a procurement

CSSB181( ) 22
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organization or the department under AS 13.50.140 if the registration is destroyed or
mutilated or the gift is revoked under AS 13.52.183 [AS 13.52.170]. The department
shall carry out the requirements of AS 13.50.100 - 13.50.190.

* Sec. 29. AS 28.15.061(d) is amended to read:

(d) An employee of the department who processes a driver's license
application, other than an application received by mail, shall ask the applicant orally
whether the applicant wishes to execute an anatomical gift. The department shall make
known to all applicants the procedure for executing an anatomical gift under AS 13.52
(Health Care Decisions Act) by displaying posters in the offices in which applications
are taken, by providing a brochure or other written information to each person who
applies in person or by mail, and, if requested, by providing oral advice. The
department shall inform each applicant in writing that, if the applicant executes a gift
under AS 1352 and if the gift is made with the driver's license application, the
department will transmit the information on the license to a donor registry created
under AS 13.50.110. The department shall also direct the applicant to notify a
procurement organization or the department under AS 13.50.140 if the license is
destroyed or mutilated or the gift is revoked under AS 13.52.183 [AS 13.52.170], The
department shall carry out the requirements of AS 13.50.100 - 13.50.190.

* Sec. 30. AS 28.15.111(b) is amended to read:

(b) The department shall provide a method, at the time that an operator’s
license is issued, by which the owner of a license may make an anatomical gift under
AS 13.52. The method must provide a means by which the owner may cancel the
anatomical gift. The department shall inform each applicant in writing that, if the
applicant executes a gift under AS 13.52 and if the gift is made with the license, the
department will transmit the information on the license to a donor registry created
under AS 13.50.110. The department shall also direct the applicant to notify a
procurement organization or the department under AS 13.50.140 if the license is
destroyed or mutilated or the gift is revoked under AS 13.52.183 [AS 13.52.170]. The
department shall carry out the requirements of AS 13.50.100 - 13.50.190.

* Sec. 31. AS 37.05.146(c) is amended by adding a new paragraph to read:
(82) donations to the anatomical gift awareness fund under

23 181( )
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AS 13.50.150.
*Sec. 32. AS 13.52.170,13.52.180,13.52.190,13.52.200,13.52.210,13.52.220,13.52.230,

13.52.240, 13.52.250, 13.52.260, 13.52.265, 13.52.270, 13.52.280, 13.52.390(10),
13.52.390(12), 13.52.390(13), and 13.52.390(41) are repealed.

* Sec. 33. The uncodified law of the State of Alaska is amended by adding a new section to

read:
CONTINUING EFFECT OF EXISTING ANATOMICAL GIFTS. An anatomical gift

made under AS 13.52.170 - 13.52.280, repealed by this Act, continues in effect under
AS 13.52.173 - 13.52.269, enacted by this Act, until the anatomical gift is revoked under

AS 13.52.173 - 13.52.269.
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Saving Lives through Organ Donation Saving Lives through Organ & Tissue Donation

Revised Uniform Anatomical Gift Act (UAGA) 2008
House Bill 1637 - Senate Bill 5657
Information Sheet

Each day, 18 people in the U.S. die waiting for a life-saving organ transplant

Nearly 100,000 people are cur.ontly on the national organ transplant waiting list

Updating the laws that govern anatomical gifts is imperative in order to sernve the 1,500+ patients
currently waiting for an organ transplant in this state. Lastyear, about 100 of those people
died while waiting for a life-saving transplant that never came.

This act was written by the National Conference of Commissioners on Uniform State Laws (NCCUSL),
which develops and drafts acts for State Legislatures to consider when nationwide consistency is
desirable.

The intent of the 2008 revision is to update and modernize the UAGA in every state, and to
ensure consistency in policy and practice across the nation. Uniformity is important because
we must ensure people across the US receive the same high level of service, benefit from the same
resources, and are protected by the same laws.

Washington's UAGA will be updated in a number of vital ways:

e It harmonizes Washington's UAGA with federal law, current technology and Advance Medical
Directives.

« It clarifies the rules for donation decision-making when a registry record is not in place,
further defining who can make or refuse a gift on the behalf of the potential donor.

m |t strengthens an adult's right to refuse a gift if they so desire, as well as the right of a parent
or guardian to refuse a gift on behalf of a minor.

m |t clarifies the roles and responsibilities of donation agencies, indicating who is responsible for
tracking and managing potential donors and who can receive and process an anatomical gift.

m It provides new guidelines for cooperation and coordination between organ donation agencies
and medical examiners and coroners, particularly in cases where a potential donor's death
circumstances placed them under the jurisdiction of the Medical Examiner or coroner.

® |t more dearly prioritizes donation for transplantation over donation for research.

m  This revision of the UAGA is strongly supported by local and national organ and tissue
donation agencies and governing bodies as well as multiple medical associations, societies,
and foundations.

Please support this important legislation...lives depend on it
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" E UAGA Backgrounder

Original UAGA

*  The Uniform Anatomical Gift Act was enacted in August of 1968, in order to establish comprehensive
and uniform laws regarding organ and tissue donation, and to ensure compliance with the donor’s
wishes.

 All 50 states and the District of Columbia adopted this act, some in slightly modified form.

» A subsequent revision was recommended and enacted in 1987 by many states, strengthening the ability
of each individual to make their own decision about donation.

» Key Provisions:

* Any individual of sound mind over the age of 18 may make an anatomical gift.

m Neither age nor medical history should discourage a person’s decision to donate.

m [faperson has not made their own donation decision, that responsibility will fall to their next of
kin. Consent for the gift will be sought from the following people, in this order: spouse, adult
child, parent, adult sibling, legal guardian. Ifany listed individual refuses consent, no further
requests will be made and donation will not occur.

m The individual may choose to make limitations on anatomical gifts, including which organs and
tissues may be donated.

Revised UAGA 2008 (HB1637 - SB 5657)

» The act was written by the National Conference of Commissioners on Uniform State Laws (NCCUSL),
which develops and drafts acts on all subjects for State Legislatures to consider. The types of model
statutes created are those where consistency across state lines is desirable.

» The intent of the 2008 revision is to update and modernize the UAGA in every state, to ensure
consistency in policy and practice across the nation. Uniformity is vital because life-saving
transplants can cross state borders. We must ensure people across the US receive the same high level of
service, benefit from the same resources, and are protected by the same laws.

» Washington’s UAGA will be updated in a number of vital ways:

m It harmonizes Washington’s UAGA with federal law, current technology and Advance Medical
Directives.

m It clarifies the rules for donation decision-making when a registry record is not in place, further
defining who can make or refuse a gift on the behalfof the potential donor.

m It strengthens an adult’s right to refuse a gift if they so desire, as well as the right of a parent or
guardian to refuse a gift on behalf of a minor.

m It clarifies the roles and responsibilities of donation agencies, indicating who is responsible for
tracking and managing potential donors and who can receive and process an anatomical gift.

» It provides new guidelines for cooperation and coordination between organ donation agencies and
medical examiners and coroners, particularly in cases where a potential donor's death
circumstances placed them under the jurisdiction of the Medical Examiner or coroner.

m It more clearly prioritizes donation for transplantation over donation for research.

m  Though some states will enact registry provisions, in order to collect a database of donation
decisions, Washington already has a registry in place that meets or exceeds all standards being
requested. The Living Legacy Registry will remain unchanged.

m  This revision of the UAGA is strongly supported by local and national organ and tissue donation
agencies and governing bodies as well as multiple medical associations, societies, and foundations.
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The 2006 Revised Uniform Anatomical
Gift Act—A Law to Save Lives

Sheldon /. Kurtz,JI), | 'nixrrsity of Imm College oj Imu and
Christina Woodward Strong, JD, Law Offices of Christina Stnmg, Belle Mmd, SJ
Davtd Cnasimow, Student Research Assistant

At itsJuly 2006 Annual Meeting, the
National Gonference ofCommissionerson
Uniform Stale Lout (NCCUSL)
approved a Revised Uniform Anatomical
Gift Act, a revision that was threeyean in
the making, and mvohed the acthe par-
ticipation ofnumerous stakeholders,
lawyers, judges, physicians, and others.
Given the life-savinggoals afthis effort,
SCCUSL hopes to see this act adopted by
all stale legislatures within the nest two
yean. AsHowardJ. Smibel, President of
NCCUSL, stated: “Rarely do we as virtu-
al legidalon have the opportunity to liter
ally sate peoples lives. This is such an
opportunity, and we must seise it in
eamest, since thousands are waitingfor
lifosm'hig organ transplants.”

THE ORGAN DONATION
CRISIS

As nl November 200H, over 94,000
Americans were awaiting life-saving
organ transplants.1Approximately
nineteen of these patients die every
(lav while still waiting.- No longer
merelv a tragedy, the glowing divide
lietvveen the niimIXT of |x.-ople await-
ing transplants and the number of
available organs Inis become a
national health crisis/*

The vast majority of organs available
for transplant in the United States
come from deceased donors
("anatomical donors" or “UAGA
donors™).4 Each deceased donor may

HEALTH LAAWERSNEWS

give tts many as seven solid organs for
transplantation/’ in addition to eyes
and numerous tissues (including
Ixine) for treatmentofbums, can-
cers, blindness, spinal injuries,
among many other conditions. Tints,
for each potential donor lost—
whether due to legal ambiguity, svv
tem error, inetticiency, family dynam-
ics, or simple delay—it is highly likely
that a number of lives will lie lost and
dutt at least fifty people will lose the
opportunity to benefit from tissue
and eye donation. Research indicates
that nearly nine in ten Americans
support organ donation generally,1
vet more than 40% of potentially
transplantable organs are buried or
cremated," by conservative
estimates.#1t is apparent that much
of the failure to save lives on this
transplant list can be attributed to
factors other dtan the generosity of
dte American people, which appears
to be going strong.'-1

THE SHORTCOMINGS OF THE
UNIFORM ANATOMICAL GIFT
ACTS OF 1968 AND 1987

It was against this bleak backdrop
diat the Association of Organ
Procurement Oiganizations (AOPO)
reviewed die anatomical gift laws of
fifty-four differentjurisdictions,10all
ofwhich have in place either die
original HKiIH UAGA or its 1987 revi-
sion, often widi additional jurisdic-

don-specific modifications. AOPG is
a nonprofit organization diat rcpn
sents all federally designated organ
procurement oiganizations
(OPOs).11After it had identified
numerous problems, discussed
below, AOPO approached NCCUSL,
die group diat had promulgated
Ixilh versions of the UAGA, to see if
it would Ik- willing to work on yet
another revision.*

NCCUSL has worked for the unifor-
mity of state laws since 1892.;*It isa
nonprofit, unincorporated associa-
tion comprised of commissions, one
from each of the fifty states and also
from the District ol'Columbia, die
Commonwealth of Puerto Rico, and
the U.S. Virgin Islands. Eachjurisdic-
tion determines die method of
appoinunciit for its commission, as
well as die number of individuals
appointed. These individuals, calk'd
commissioners, come togedier as the
National Conference to study and
review die law of the states and to
determine those areas that should be
uniform. .After identifying such areas,
die commissioners propose and draft
statutes specifically addressing them.

AOPO found die following problems
among die cuin-nt anatomical gift laws:

» The anatomical gift laws arc hardly
uniform, even though everyjuris-
diction had adopted die original



UA( A within two years of its 1968
promulgation by NCCUSL The
1987 revision was adopted only spo-
radically. and often only in part.11
Moreover, many suites, such as
lexas. NewJersey, California, lowa,
Wisconsin, Michigan, and New
York, enacted unique versions,
touching upon such diverse issues
as donnr-card signatures, cleadi-
tecord reviews, mcdical-exaininer
e<x>|)erdtion, tax incentives, and
drivers' license donor registries.
Non-uniformity is exacerbated bv
the fact that many states’ anatomi-
ial gili acts fail to resolve choice-of-
law and conflicts issues, such as how
10 deal with a document of gift
drafted in a suite other than die
one in which die donor dies.

Since the late 1980s, federally desig-
nated OPOs have administered the
process of assessing and obtaining
audiorizatiun lor anatomical gilts.1’
Under federal law. OPOs also are
responsible lor assuring dial
anatomical gifts are properly man-
aged, recovered, and allocated
according to die national waiting
list maintained bv die federally
mandated Organ Procurement and
Transplantation Network (OPTN).
The nonprofit United Network for
Organ Sharing (UNOS) currently
mils die OPTN under contract widi
the federal government. The 1968
and 1987 versions of die UAGA fail
to address die roles ol these enti-
ties. In fact, some provisions of
existing anatomical gift acts llath
contradict federal law, regulation,
or |[x>licv. For example, since 1998,
die Medicare Conditions of
Participation (COPs)™ have
required Medicare-participating
hospitals to maintain affiliation
agreements with OI*Os.
Furthermore, die COPx permit only
specially uwincd personnel to
approach families with requesLs for
donation. Yet die anatomical gift
acts in many suites imply diat hospi-
Uils bear the sole rcs|jonsihility for
interacting with donor families, and
many still require hospitals to seek
oigan donation preferences upon

.

;idiiussinn. Some suites ameliorated
conllicts such as these bv drafting
amendments reflecting die federal
regulator! scheme, either to dieir
anatomical gift act or to dieir hospi-
tal-licensing regulations. In more
duui a lew cases, such amendments
were "tacked on" to existing acts, cre-
ating internal suitutorv conflict.17

Increasingly, moior-vehicle licenses
and Internet-Ixised donor registries
are lwing ttsed as means to pemia-
neudy and accessibly record docu-
ments of gift. Yet diere isno stan-
dard definition ofa donor registry,
;uid no core requirements for their
establishment or function.

Healthcare agents or proxy holders
under a durable healthcare power
of attorney are not entitled to
audiorize post-mortem organ dona-
tion under the 19ti8 and 1987
UAGAs. Multiple dceision-inakers
dierefore are |x>ientiallv involved in
end-of-life decisions abom ueat-
meni, ventilation wididrawal, and
post-mortem donation. Moreover,
individuals who want a partner or
other individual to make post-
mortem donation decisions on
their behalf cannot effectuate this
wish under prior UAGAs.

The 1987 UAGA cxplicidy provides
that no other person may revoke a
document of gift and diat die
assent of no other |x‘ison is
required lor a gilt to be wvlid.H111is
arguably had Ix-cn the implicit
intent of die 1968 UAGA Yet some
OPOs and hospiuds fail to follow
die existing law, causing AOPO and
otheix to seek stronger and clearer
language to further reinforce the
legal finality ofa document of gift.

Most importantly, AOPO sought
changes to piovisiuns that frequently
and unfairly thwart a family's wish
to donate. Specifically, under bodi
the 1968 and 1987 UAGAs, a single
member of a class may veto an
anatomical gift, irrespective of die
number ofodier members in die
same class that favor die making of

a gilt.Z* Thus, ifa decedent has no
surviving spouse but has ten chil-
dren, die “No" vote of one child
(lumps die "Yes" votes of the
remaining nine. The prior UAGAS
msanction a failure of majority rule
that likely contravenes the dece-
dent's wishes and ili.tt, more suik-
ing, also leads almost invariably to
waiting-lIst deaths. This imbalance
serves neither autonomy, nor altru-
ism, nor the public good.

In light of diese problems, N'CGUSI.
decided to go forward with anc dier
revision that builds upon die con-
cepts found in earlier versions, but
that also includes a number of signifi-
cant changes addressing die prob-
lems noted above. In addition to
odier improvements, die 2006
Revised Uniform Anatomical Gift Act
warrants die careful and serious con-
sideration of evety jurisdiction for
complete and uniform enactment.

THE 2006 REVISED UNIFORM
ANATOMICAL GIFT ACT

The Revised Uniform Anatomical
Gift Act 0f 2006 (2006 UAGA) relates
only to die recovery of parts (oigans,
eyes, and tissues) from deceased
donors, aldiough anatomical gifts
from living donuts are becoming
increasingly common.*0 Furthermore,
die 2006 UAGA continues to adhere
to die scxallcd “opt-in™ system under
which no individual isa donor absent
an affirmative gift of his or her parts.

like prior versions, die centerpiece
of the 2006 UAGA is die concept of
"first-person” consent, under which
no other person can alter the individ-
ual's decision to donate his or her
parts after death. The 1987 UAGA
purported to adopt diat concept
through language making an individ-
ual’s gift “irrevocable,” but, in prac-
tice, some proc urement organiza-
tions reportedly ignored die wishes of
a donor if surviving family members
objected. While the 2006 UAGA does
not use the language of irrevcex'ability,
it nonetheless accomplishes dial goal
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Ii\ its strengthened language exprexv
t\ bailing @ Ix*ison from "making,
amending, or revoking™ an anatomi-
cal gift ol the donor's pans if the
donor made a gill ol them.-11t
would Ix* unlawful for a procure-
ment organization to act upon an
attempted revoc ation bv surviving
liuuilv members.

I'ne JHH) I \(iA facilitates donation
bv expanding die list ol individuals
who ma\ make an anatomical gift on
adonor's Ixhalflxith during the
donor’s Ide and thereafter. Fot exam-
ple. it explicidv authorizes a parent
of a minor, a guardian of an individ-
ual. and, most importantly, an agent
acting under a healthcare power of
attorney to make an anatomical gift
during die life ol the child, ward, or
principal. ” Such a gift then liars oth-
ers from revoking die gilt after the
child, ward, or principal dies.-' The
2006 UAGA also audiorizes a minor
who iseligible to obtain a driver’s
license or |x'rmit to make a gift with-
out parental consent,-lalthough a
parent of die minor can revoke die
gift it the minor dies under die age of
1M~ The minoi can make dial gilt on
am tyjx- ofdocument of gift, not onlv
on a driver's license* or permit.-"

I'lie 2006 1 A(iA also expressly pro
sides lor the making ol an anatomi-
cal gilt on adonor registry, in addi-
tion to donor carcLs and driver's
licenses.'-’7 In time, donot registries
max become the primary device used
to make anatomic al gifts. The 2000
UAGA allows die appropriate state
agency to esta! lish, or conuact for
the establishment of, a donor reg-
istry.'-* It also seLs lordi three criteria
(<ra well-designed donor registry:
11) that it allow a donor or other
authorized persons to make a gift on
die rcgisuy liy way of statement or
symbol, (2) that it lie accessible to all
proc urement organizations to deter-
mine whether an indixidtial at or
near death has made, amended, or
revoked an anatomical gift, and (3)

in  HEALTH LAWYERS NEWS

that it Ix* accessible to donors,
authorized persons acting on their
liehalf, and piexurement organiza-
tions on a 24/7 basis.-*1Private organ-
izations may create donor registries
without a contrac t from the state, but
diev must still satisfy the same three
criteria.’l

If a decedent dies without having
made an anatomical gift during life,
the 2006 UAGA provides that a gift
can be made on the decedent's
licliulf h\ his or her s|xiuse, adult
children, parents, adult siblings, and
grandparents." The previous ver-
sions of die UAGA also empowered
these classes, '- but the 2006 tAGA
expands iijx>n the list bv adding the
decedent's adult grandchildren,"” as
well as any adult who exhibited spe-
cial care and concern for the dece-
dent." Italso adds the individual
who had been acting as the dece-
dent's agc*ni under a healthcare
power of attorney at die time ol die
decedent’sdeath.” The 2006 UAGA
accords first priority to such an
agent.If none of these persons is
reasonably available to make an
anatomical gift, the gift can be made
by die person having die authority to
disixisc* of the decedent's Ixxtv.

This individual could be acoroner or
medical examiner, hospital adminis-
trator, or government official.

The 2006 UAGA also changes prior
law regarding anatomical gifts from
classes consisting of multiple niem-
Ix*rs, such as children. Under die
2(HMi UAGA, any member of a class
may make a gift if he or she is
unaware ofam objections bv odier
members of the class. " Ifan objec-
tion is known, dien die gift can only
IxX* made by a majority of die class
members who arc reasonably avail-
able.lf, forexample, a decedent
has three children, any one of diem
can make a gill on die decedent’
Ix-half, unless diat child knows that
one of lllsor her siblings objects. If
such an objection is known, then the

gift can be made only by the majority
ol those children who ate reasonably
available. Thus, ifall three children
are reasonably available and an
objection is known, two of them

must agree to donate before a gift is
made. Ifonly two of them are reason-
ably available and an objection is
known, they must agree, and the gift
is made despite the objections of the
third child, who is not reasonably
available. Glass memlx-rs who are not
reasonably available do not get to
p.uiicipate in die decision whedier to
make an anatomical gilt.1' This was a
purposeful choice because a known
objection bv a person who is not rea-
sonably available may be liased upon
faultv information about the effects
ol a gift or odier concerns that could
liavv Ix-vn ameliorated had that per-
son Ix*en reasonably available to dis-
i uxs the matter with die relevant
pnx'uiement organization.

.Anatomical gilts can Ix* made for die
pui|xises of transplantation, therapy,
research, or education. Prior law,
unlike the 2006 UAGA. made no
attempt to prioritize these purposes,
either when the donor authorized all
lour, when the donor audionzed
some, or when die donor tailed to
specify ,uiv. .Also, under the prior
UAGA:s. ii was unclear which purpos-
esadonor intended when he or she
manifested his or her intent merely
by checking a box marked “organ
donor" or by placing a symbol or
statement on hisor her driver's
license. Anecdotal evidence suggests
that these donors contemplated only
transplantation imd therapy, not
research or education. Lisdy, prior
law did not s|XTitirallv identify the
[k'inoiis to which gifts pass. The* 2006
UAGA resolves diese issues by setting
forth a number of default rules to
guide the interpretation of ambigu-
ous dixumeuls of gift (W Table)."

The 2006 UAGA creates a number of
rights and duties lor prcx urement
organizations,22many of which were



(i)t of
Whole body specified or
specified part

Specified part

Specified part

Specified part

Specified part

No parts specified

Purpose

Research or education

Transplantation

One or more specified purposes,
prioritized

One or more specific- purposes,
not prioritized

None specified

One or more specified purposes,
prioritized

Mamed (knur in custodian

Named hospital, accredited
medical school, dental school,
college or university

Named individual who is also
the recipient of the gift

None named

None named

None named

None named

Table: Rules Governing the Interpretation of'Ambiguous Documents of Gift

(aft fHisses to:

Hospital, accredited medical
school, dental school, college or
university as named.

Named individual, unless the part
specified cannot be transplanted
into the named individual, in
which case, the specified part
passes to the appropriate OPO as
custodian, or to the appropriate
eye bank or tissue bank.

Follow the specified priority,
changing the purpose if higher
purposes are not possible.

If the gift is for the purpose of
transplantation or therapy, the
part passes to the appropriate CPO
as custodian, or to the appropriate
eye bank or tis.ue bank.

If the gift is for the purpose of
research or education, to the
appropriate eye bank, tissue bank
or organ procurement organization.

If multiple purposes, the follow-
ing priority applies: transplanta-
tion or therapy, and then research
or education.

The part may be used only for
transplantation or therapy, and
the part passes to the appropriate
CPO as custodian, or to the
appropriate eye bank or tissue
bank. Then follow the rules for
passage of the gift where the
purposes are prioritized.

Follow the specified priority,
changing the purpose if higher
purposes are not possible.

If the gift is for the purpose of
transplantation or therapy, the
parts pass to the appropriate OPO
as custodian, or to the appropri-
ate eye bank or tissue bank.

If the gift is for the purpose of
research or education, the parts
pass to the appropriate eye bank,
tissue bank or organ procurement
organization.
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ANALYSIS

Table: Rules Governing the Interpretation of Ambiguous Documents of Gift

(HIl of hirposr

No parts specified

One or more specified

\amnl iloritr or natotliiin

None named

purposes, not prioritized

No parts specified*

None specified

None named

(1ift fxLwrs in:

If multiple purposes, the fol-
lowing priority applies: trans-
plantation or therapy, and then
research or education. Then
follow the rules for passage of
the parts where the purposes
are prioritized.

The whole tody may not be
donated. The part may be used
only for transplantation or
therapy, and the part passes
to the appropriate OPO as cus-
todian, or to the appropriate
eye bank or tissue bank.

*A mere "general intent” to be either a “donor™ or “organ donor,” either expressly or bv symbol.

incoi'por.iled in prior versions.49 But,
some additional ones haw been
added. For example, ifa hospitalized
patient is referred to a procurement
organization to determine whether
that patient is a prospective donor,
measures necessary to ensure die
medical suitability of die patient's
parts may not Ix* withdrawn, unless it
is known that die patient had
expressed a contrary intent.41 The
2006 UAGA imposes upon procure-
ment organizations the aiTirmurivc
obligation to conduct a reasonable
search for the parents ofa minor
donor to provide diem with an
opportunity to revoke die minor's
anatomical gift.4" Similarly, ifa
pn>s|x i tive donor has not made an
anatomical gift, die procurement
organization must conduct a reason-
able search for any person having pri-
ority to make an anatomical gift upon
die prospective donor’s death.4'

The 2006 UAGA provides that a doc-
ument of gift is valid ifexecuted in

accordance with the laws of die state
in which the gift is made or die laws

HEALTH IAVWKKS NEWS

of die state where the |x-rson making
the gift isdomiciled, has a place of
residence, or is a national.4' I'rtx ure-
ment organizations and other |x*r-
sons can presume individuals who
sign adocument of gift are who diev
say dicy are, unless it has actual
knowledge diat diey are not.4"

Even if a prospective donor has a dec-
laration or advance healthcare direc-
tive instntcting the wididrawal or
vvidiholding of lifv-support systems,
measures necessary to ensure the
medical suitability of organs for trans-
plantation or therapy will not be with-
drawn or widiheld. unless die declara-
tion or advance healdicare directive
expressly so provides.4' Tints, die
2006 UAGA adjusts die potential ten-
sion between the desires of individu-
als to donate organs, and die desires
of individuals not to have dieir lives
unduly prolonged.

l-astly, die 20XMi UAGA includes two
comprehensive sections relating to
the interactions between procure-
ment organizations on die one hand,

and coroners and medical examiners
on the other.4L It eliminates provi-
sions found in die previous versions
that allow coronets and medical
examiners to donate parts under cer-
tain circumstances. These provisions
have run into legal dillicultics in the
courts.51 Under the 2006 UAGA,
coroners and medical examiners can-
not make an anatomical gift on the
behalfofan individual under their
jurisdiction unless the individual, or
other authorized persons, such as
agents, family members, guardians,
and close friends, have made such a
gift. However, if the individual did not
make a gift, and ifother audioiized
persons did not make a gilt because
they were not reasonably available,
then the coroner or medical examin-
er has the authority to make the gift.
The 2006 UAGA, through a number
of rules, also directs procurement
organizations and coroners and med-
ical examiner to cooperate in maxi-
mizing donation opportunities.

In sum. die 2006 UAGA incorporates
anumber ofimportant new features



that will increase organ. (issue, and
eve donation. It addresses and
resolves lire shortcomings ol its previ-
ous versions, while taking into
account medical and legal advances
that have occurred since the last revi-
sion. As die organ donadon crisis
continues to grow, the 2006 UAGA
will plav a significant role in any solu-
tion, hut only if adopted hy most, if
not all. stale legislatures.
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