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A la s k a  S ta te  L e g is la tu re

Sponsor Statement

S e n a t e  B il l  2 2 6  -  V e x a t io u s  L it ig a n t s

SB 226  creates  a p rocess  in s ta tu te  for courts  to m anage  the p rob lem  o f  
law suits  b ro u g h t by  ind iv iduals  w h o  are  “ vexatious  litigants.”

A  vexa tious  li tigant is d e f ined  as a person  w ho, am ong  o th e r  things, 
repea ted ly  litigates the sam e  c la im s  o r  p rev ious  adverse  decisions  against the sam e 
parties, files m ultip le  fr ivolous law suits, repea ted ly  files p leadings o r  m otions  that 
a re  frivo lous o r  in bad  faith, o r  rep ea ted ly  engages  in tactics that arc  w ithou t m erit 
o r  in tended  to cause  u n n ecessa ry  delay.

T h is  bill a llow s the court to im pose  reasonable  lcstric tions on vexatious  
li t igan ts’ access  to the court. U n d e r  SB 2 26  a court can  require  cond itions , such as 
the pos ting  o f  security  or p refil ing  rev iew  o f  a com pla in t by  a p res id ing  ju d g e ,  
b efo re  an  ac t ion  filed by a vexa tious  litigant can proceed . Several s ta tes  have 
passed  s im ila r  legislation to contro l the p rob lem  o f  vexatious litigation. T he  
p rov is ions  in this bill are  based  on  C alifo rn ia 's  C ode  o f  Civil P rocedure .

V exa tious  litigation need less ly  burdens the resources  o f  the court system , 
and  crea tes  unnecessa ry  e x p en se  for indiv iduals  w ho  arc  the target o f  this 
litigation  in the  public  and  p r iva te  sectors . It is certa in ly  im portant to recognize  
and  p ro tec t the  ind iv id u a l 's  right to litigate cla im s in ou r  court system . SB 226 
will on ly  a f fec t  those  few cases that a re  c learly  w ithout merit. This  bill will 
p rov ide  m e an s  for sc reen ing  ou t ex trem e  exam ples  o f  merit less cases  befo re  they 
are  filed. P lease jo in  me in v  ppo rt ing  SB 226.
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1  h e  V oice  o f  S m a ll B u s in e s s '

Alaska February 10, 2008

The I lonorable I Iollis French 
Slate Capitol Building  
Juneau, Alaska 99801-1182

RE’: Senate Bill 220  -  Vexatious Litigants

Dear Senator French.

On behalf o f  the National Federation o f  Independent Business/A laska, I wish to 
express our support for Senate Bill 226. The National Federation o f  Independent 
Business is the largest sm all-businoss advocacy group in the stale.

A person who, among other things, repeatedly litigates the sam e claim s or previous 
adverse decisions against the same parties, files multiple frivolous lawsuits, repeatedly 
tiles pleadings or m otions that are frivolous or in bad faith, or repeatedly engages in 
tactics that are without merit or intended to cause unnecessary delay sim ply drives up 
unnecessary costs for defendants. Eliminating inappropriate and costly litigation is 
strongly supported by the members o f  Nl'IB.

This bill a llow s the court lo im pose reasonable restrictions on vexatious litigants’ access  
to the court. Under SB 226 a court can require conditions, such as the posting o f  security 
or profiling review  o f  a com plaint by a presiding judge, before an action filed by a 
vexatious litigant can proceed. Several states have passed similar legislation to control 
the problem o f  vexatious litigation.

Vexatious litigation needlessly burdens the resources o f  the court system , and creates 
unnecessary expense for individuals who are the target o f  this litigation in the public and 
private sectors. This bill will provide means for screening out extrem e exam ples o f  
meritless cases before they are filed.

We appreciate you  sponsoring this important legislation.

Sincerely yours.

Dennis DcWilt 
Alaska State Director

Nutic i vil I udi i ilioi i «■( liuli ;pi im !• lit I tuami" Al At if  A
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Am erican Law  Reports A LR 6th  
The A L R  databases are made cu rren t by the weekly addition o f relevant new

cases.

(Th is annotation has not been released fo r publication in A L R  and is subject to
revision o r w ithdraw al).

V a l i d i t y ,  C o n s t r u c t i o n ,  a n d  A p p l i c a t i o n  o f  S t a t e  V e x a t i o u s  L i t i g a n t  S t a t u t e s

R o b i n  M i l l e r ,  J . D .

A  s t a t e  v e x a t i o u s  l i t i g a n t  s t a t u t e  p e r m i t s  r e s t r i c t i o n s  o n  a c c e s s  t o  t h e  c o u r t s  b y  a  l i t i g a n t  j u d i c i a l l y  d e t e r m i n e d  t o  

b e  v e x a t i o u s ,  a t  l e a s t  w h e n  t h e  l i t i g a n t  i s  p r o c e e d i n g  p r o  s c .  ' H i e  p u r p o s e  o f  s u c h  a  s t a t u t e  is  t o  p r e v e n t  a b u s e  o f  t h e  

j u d i c i a l  s y s t e m  b y  t h o s e  p e r s o n s  w h o  p e r s i s t e n t l y  a n d  h a b i t u a l l y  f i l e  l a w s u i t s  w i t h o u t  r e a s o n a b l e  g r o u n d s ,  o r  w h o  

o t h e r w i s e  e n g a g e  i n  f r i v o l o u s  c o n d u c t  i n  t h e  c o u r t s .  T h e s e  s t a t u t e s  h a v e  b e e n  c o n s i s t e n t l y  u p h e l d  b y  t h e  c o u r t s .  F o r  

e x a m p l e ,  in  W o l f e  v .  G c o r u c .  3 8 5  F .  S u p p .  2 d  1 0 0 4  C N .D .  C a l .  2 0 0 5 ) . t h e  c o u r t  h e l d  t h a t :  ( I )  t h e  C a l i f o r n i a  

v e x a t i o u s  l i t i g a n t  s t a t u t e  d o c s  n o t  v i o l a t e  l i t i g a n t s ’ r i g h t s  t o  p e t i t i o n  f o r  r e d r e s s  o f  g r i e v a n c e s ,  p r o c e d u r a l  d u e  

p r o c e s s ,  e q u a l  p r o t e c t i o n ,  o r  p r o t e c t i o n  f r o m  d o u b l e  j e o p a r d y ;  ( 2 )  t h e  s t a t u t e  i s  n o t  u n c o n s t i t u t i o n a l l y  v a g u e  o r  

o v e r b r o a d ;  ( 3 )  t h e  s t a t u t e  d o c s  n o t  i m p o s e  a n  e x c e s s i v e  f i n e  o r  c o n s t i t u t e  a n  e x  p o s t  f a c t o  l a w  o r  a  b i l l  o f  a t t a i n d e r ;  

a n d  ( 4 )  t h e  s t a t u t e  d o e s  n o t  v i o l a t e  t h e  S u p r e m a c y  C l a u s e  o f  t h e  U . S .  C o n s t i t u t i o n .  T h i s  a n n o t a t i o n  c o l l e c t s  a n d  

a n a l y z e s  t h e  f e d e r a l  a n d  s t a t e  c a s e s  d i s c u s s i n g  t h e  v a l i d i t y ,  c o n s t r u c t i o n ,  a n d  a p p l i c a t i o n  o f  s t a t e  v e x a t i o u s  l i t i g a n t  

s t a t u t e s .

T A B L E  O F  C O N T E N T S

A r t i c l e  O u t l i n e  

I n d e x

T a b l e  o f  C a s e s .  L a w s , a n d  R u l e s  

R e s e a r c h  R e f e r e n c e s

A R T I C L E  O U T L I N E

I. P R E L I M I N A R Y  M A T T E R S

$  I .  S c o p e

$  2 .  S u m m a r y  a n d  c o m m e n t  

S 3 .  P r a c t i c e  p o i n t e r s

I I. G E N E R A L  P R I N C I P L E S

$ 4. V icw jhat stalutc  is c onstitutional
>? 5 .  V ie w  t h a t  s t a t u t e  d o c s  n o t  a p p l y  t o  c r i m i n a l  p r o c e e d i n g

I I I .  P R O P R I E T Y .  U N D E R  C I R C U M S T A N C E S .  O F  V E X A T I O U S  L I T K i A N T  O R D E R  

A .  O r d e r  F i n d i n u  P a r t y  V e x a t i o u s  L i t i t’a n t

J . P r o c e d u r a l  i s s u e s

i? 6 . M a n n e r  o f  r a i s i n g  i s s u e —I s s u e  p r o p e r l y  r a i s e d  

v? 7 .  M a n n e r  o f  r n i s i i m  i s s u c - l s s u c  n o t p r o p e r l y  r a i s e d  

& S. M o t i o n  h v  p r o p e r  n a r t v — P a r l y  p r o p e r  

S 0 .  M o t i o n  b y  p r o p e r  n a r t v - P n r t v  n o t  p r o p e r

10 .  N e c e s s i t y  o f  n o t i c e  a n d  h c n r i i m  

s; 1 1 . N e c e s s i t y  o f  f o r m a l  f i n d  i n n s  b y  c o u r t  

$  J 2 . t i m e l i n e s s  o f  m o t i o n  o r n c t i o n - l l c l d  t i m e l y

<0 2006 Thomson/West. No Claim to Orig. U.S. (Jovt. Works.
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This annotation collects and analyzes the federal and state cases discussing the valid ity, construction, and 
application o f  a state vexatious litigant statute. Sucli a statute permits restrictions on access to the courts by a litigant 
jud ic ia lly  determined to be vexatious, at least when the litigant is proceeding pro sc.

Some opinions discussed in this annotation may be restricted by court rule as to publication and citation in 
briefs; readers arc cautioned to check each case for restrictions. A  number o f  jurisdictions may have rules, 
regulations, constitutional provisions, or legislative enactments d irectly bearing upon this subject. These provisions 
arc discussed herein only to the extent and in the form that they arc reflected in the court opinions that fall within the 
scope o f this annotation. The reader is consequently advised to consult the appropriate statutory or regulatory 
compilations to ascertain the current status o f  a ll statutes discussed herein.

§ 2. Summary and comment

The purpose o f  a vexatious litigant stitu te is to prevent abuse o f the jud ic ia l system by those persons who 
persistently and habitually file  lawsuits without reasonable grounds, or who otherwise engage in frivolous conduct 
in the courts. Such conduct clogs the court dockets, results in increased costs, and is a waste o f  jud ic ia l resources 
that arc supported by the taxpayers.fFN 11

California enacted the nation's first vexatious litigant statutefFN 21 in 1963 after suggestions by both the state 
bar and the state judiciary.[FN3J This statute was significantly broadened in 1990.IFN41

The next state to act, Hawaii, d id not do so until 1993.1 FN51 enacting a statute modeled on CalifomiaV..fFN61 
Other states followed: Ohio in 1996, fFN 7 ! Texas in 1997JFN8I and Florida in 2Q00.IPN9I The latter two arc also 
based on (but are not identical to) California's statute, while Ohio's is dissimilar.

The California statute establishes four tests for vexatiousness; a litigant’s satisfying any one is a sufficient basis 
fo ra  determination that the litigant is vexatious:

•In the immediately preceding seven-year period, the peison has commenced, prosecuted, or maintained in 
propria persona at least live litigations, o'.hcr than in a small claims court, that have been (1) finally determined 
adversely to the person or (2) unjustifiably permitted to remain pending at least two years without having been 
brought lo trial or hearing.

•After a litigation has been finally determined against the person, he or she repeatedly rclitigates or attempts to 
rclitigate, in propria persona, either (1) the valid ity o f  the determination against the same defendant or defendants as 
to whom the litigation was finally determined or (2) the cause o f action, claim, controversy, or any o f  the issues o f 
fact or law, determined or concluded by the final determination against the same defendant or defendants as to 
whom the litigation was finally determined.

•In any litigation while acting in propria persona, the person repeatedly files unmcritorious motions, pleadings, 
or other papers, conducts unnecessary discovery, or engages in other tactics that are frivolous or solely intended to 
cause unnecessary delay.

•The person has previously been declared to be a vexatious litigant by any state or federal court o f  record in any 
action or proceeding based upon the same or substantially sim ilar facts, transaction, or occurrence.

Statutes enacted in Florida, Hawaii, and Texas embrace some or all o f  the California statute's criteria for a 
vexatious litigant, occasionally w ith modifications. The Ohio statute, taking a different approach, applies lo a litigant 
who has habitually, persistently, and w ithout reasonable grounds engaged in "vexatious conduct," which the statute 
defines as conduct that either: ( I )  obviously serves merely to harass or maliciously injure another party to the civ il 
action; (2) is imposed solely for delay; or (3) is not warranted under existing law und cannot be supported by a good 
faith argument for an extension, modification, or reversal o f  existing law.

<0 2006 Thomson/West. No Claim to Orig. U.S. Ciovt. Works.
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A f t e r  a  l i t i g a n t  h a s  b e e n  d e t e r m i n e d  b y  t h e  c o u r t  t o  b e  v e x a t i o u s ,  a l l  t h e  s t a t u t e s  p e r m i t  t w o  s e p a r a t e  r e m e d i e s :  a  

r e q u i r e m e n t  t h a t  t h e  l i t i g a n t  p o s t  s e c u r i t y  f o r  t h e  o p p o s i n g  p a r t y ' s  c o s t s  i n  o r d e r  t o  c o n t i n u e  t h e  l i t i g a t i o n ,  a n d  a  

p r e f i l i n g  o r d e r  r e q u i r i n g  t h e  l i i i g a n t  t o  r e c e i v e  a d v a n c e  j u d i c i a l  p e r m i s s i o n  b e f o r e  c o m m e n c i n g  n e w  p r o  s e  

l i t i g a l i o n . I F N I O l

C o u r t s  a s k e d  t o  c o n s i d e r  t h e  c o n s t i t u t i o n a l i t y  o f  a  s t a t e  v e x a t i o u s  l i t i g a n t  s t a t u t e  h a v e  c o n s i s t e n t l y  u p h e l d  t h e  

s t a t u t e  ( §  4 ) .  S o m e  c o u r t s  h a v e  r u l e d  t h a t  s u c h  a  s t a t u t e  d o c s  n o t  a p p l y  t o  c r i m i n a l  o r  h a b e a s  c o r p u s  p r o c e e d i n g s  ( §

5).

C o u r t s  h a v e  b e e n  a s k e d  t o  a d d r e s s  v a r i o u s  p r o c e d u r a l  i s s u e s  i n  c o n n e c t i o n  w i t h  a  m o t i o n  t o  h a v e  a  p e r s o n  

d e c l a r e d  a  v e x a t i o u s  l i t i g a n t  u n d e r  t h e  s t a t e  v e x a t i o u s  l i t i g a n t  s t a t u t e .  T h u s ,  c o u r t s  h a v e  h e l d ,  u n d e r  t h e  

c i r c u m s t a n c e s ,  t h a t  s u c h  a  m o t i o n  w a s  ( §  6 ) ,  o r  w a s  n o t  ( §  7 ) ,  m a d e  i n  a  m a n n e r  p e r m i t t e d  u n d e r  t h e  s t a t u t e ;  t h a t  

t h e  m o t i o n  w a s  ( §  8 ) ,  o r  w a s  n o t  ( §  9 ) ,  m a d e  b y  a  p a r t y  p e r m i t t e d  u n d e r  t h e  s t a t u t e  t o  a s s e r t  s u c h  a  m o t i o n ;  t h a t  t h e  

s t a t u t e  r e q u i r e d  p r i o r  n o t i c e  a n d  a  h e a r i n g  ( §  1 0 ) ,  b u t  d i d  n o t  r e q u i r e  t h e  c o u r t  t o  i s s u e  f o r m a l  f i n d i n g s  ( §  H ) ,  

b e f o r e  a  p a r t y  c o u l d  b e  d e c l a r e d  a  v e x a t i o u s  l i t i g a n t ;  a n d  t h a t  t h e  m o t i o n  w a s  ( §  1 2 ) ,  o r  w a s  n o t  ( §  1 3 ) ,  t i m e l y  

u n d e r  t h e  s t a t u t e .

I n  c a s e s  r e s o l v i n g  s u b s t a n t i v e  i s s u e s  c o n c e r n i n g  t h e  p r o p r i e t y  o f  a n  o r d e r  d e c l a r i n g  a  p a r t y  t o  b e  a  v e x a t i o u s  

l i t i g a n t ,  c o u r t s  h a v e  h a d  t o  a d d r e s s  c e r t a i n  t h r e s h o l d  i s s u e s .  T h u s ,  c o u r t s  h a v e  h e l d ,  a t  l e a s t  u n d e r  t h e  c i r c u m s t a n c e s ,  

t h a t  a  v e x a t i o u s  l i t i g a n t  w a s  ( §  1 4 ) . o r  w a s  n o t  ( §  1 5 ) ,  r e q u i r e d  t o  b e  a  n a t u r a l  p e r s o n ;  t h a t  a  v e x a t i o u s  l i t i g a n t  w a s  

( §  i ? ) >  o r  w a s  n o t  ( §  1 9 ) ,  r e q u i r e d  t o  b e  p r o c e e d i n g  p r o  s e ;  a n d  t h a t ,  w h e r e  a  v e x a t i o u s  l i t i g a n t  w a s  r e q u i r e d  t o  b e  a  

" p l a i n t i f f , "  a  p a r t y ’s  s t a t u s  a s  a  p l a i n t i f f  w a s  ( §  ] 6 ) ,  o r  w a s  n o t  ( §  1 7 ) ,  s u p p o r t a b l e .

I n  c a s e s  a p p l y i n g  t h e  v a r i o u s  d e f i n i t i o n s  o f  v e x a t i o u s  l i t i g a n t  f o u n d  i n  s t a t e  v e x a t i o u s  l i t i g a n t  s t a t u t e s ,  c o u r t s  

h a v e  h e l d ,  u n d e r  t h e  c i r c u m s t a n c e s ,  t h a t  a  s h o w i n g  t h a t  t h e r e  w a s  n o  r e a s o n a b l e  p r o b a b i l i t y  t h a t  a  l i t i g a n t  w o u l d  

p r e v a i l  i n  t h e  l i t i g a t i o n  w a s  ( §  2 0 ) ,  o r  w a s  n o t  ( §  2 1 ) ,  a  p r e r e q u i s i t e  f o r  a  d e t e r m i n a t i o n  t h a t  t h e  l i t i g a n t  w a s  

v e x a t i o u s ;  t h a t  a  d e t e r m i n a t i o n  t h a t  a  p a r t y  w a s  a  v e x a t i o u s  l i t i g a n t  w a s  ( §  2 2 ) ,  o r  w a s  n o t  ( §  2 3 ) ,  s u p p o r t a b l e  u n d e r  

a  p r o v i s i o n  i n  a  s t a t e  v e x a t i o u s  l i t i g a n t  s t a t u t e  d e f i n i n g  a  v e x a t i o u s  l i t i g a n t  a s  o n e  w h o  h a d  e n g a g e d  i n  p e r s i s t e n t  

v e x a t i o u s  c o n d u c t ;  t h a t  a  d e t e r m i n a t i o n  t h a t  a  p a r t y  w a s  a  v e x a t i o u s  l i t i g a n t  w a s  ( §  2 4 ) ,  o r  w a s  n o t  ( §  2 5 ) ,  

s u p p o r t a b l e  u n d e r  a  p r o v i s i o n  i n  a  s t a t e  v e x a t i o u s  l i t i g a n t  s t a t u t e  d e f i n i n g  a  v e x a t i o u s  l i i i g a n t  a s  o n e  w h o  h a d  b e e n  

d e s i g n a t e d  a s  a  v e x a t i o u s  l i t i g a n t  i n  p r i o r  l i t i g a t i o n ;  t h a t  a  d e t e r m i n a t i o n  t h a t  a  p a r t y  w a s  a  v e x a t i o u s  l i t i g a n t  w a s  ( §  

2 6 ) ,  o r  w a s  n o t  ( §  2 7 ) ,  s u p p o r t a b l e  u n d e r  a  p r o v i s i o n  i n  a  s t a t e  v e x a t i o u s  l i t i g a n t  s t a t u t e  d e f i n i n g  a  v e x a t i o u s  l i t i g a n t  

a s  o n e  w h o  h a d  e n g a g e d  i n  r e p e a t e d  d i l a t o r y  o r  f r i v o l o u s  c o n d u c t ;  t h a t  a  d e t e r m i n a t i o n  t h a t  a  p a r t y  w a s  a  v e x a t i o u s  

l i t i g a n t  w a s  ( §  2 8 ) ,  o r  w a s  n o t  ( §  2 9 ) ,  s u p p o r t a b l e  u n d e r  a  p r o v i s i o n  i n  a  s t a t e  v e x a t i o u s  l i t i g a n t  s t a t u t e  d e f i n i n g  a  

v e x a t i o u s  l i t i g a n t  a s  o n e  w h o  h a d  r e p e a t e d l y  l i t i g a t e d ,  o r  a t t e m p t e d  t o  l i t i g a t e ,  ( h e  s a m e  i s s u e s ;  t h a t  a  d e t e r m i n a t i o n  

t h a t  a  p a r t y  w a s  a  v e x a t i o u s  l i t i g a n t  w a s  ( §  3 0 ) ,  o r  w a s  n o t  ( §  3 1 ) ,  s u p p o r t a b l e  u n d e r  a  p r o v i s i o n  i n  a  s t a t e  v e x a t i o u s  

l i t i g a n t  s t a t u t e  d e f i n i n g  a  v e x a t i o u s  l i i i g a n t  a s  o n e  w h o  h a d  c o m m e n c e d  a  s p e c i f i e d  n u m b e r  o f  p r i o r  u n s u c c e s s f u l  

l i t i g a t i o n s ;  a n d  t h a t  a  d e t e r m i n a t i o n  t h a t  a  p a r t y  w a s  a  v e x a t i o u s  l i t i g a n t  w a s  s u p p o r t a b l e  u n d e r  a n  u n s p e c i f i e d  

p r o v i s i o n  i n  a  s t a t e  v e x a t i o u s  l i t i g a n t  s t a t u t e  ( §  3 2 ) .

I n  o t h e r  c a s e s  i n v o l v i n g  s u b s t a n t i v e  i s s u e s  i n  c o n n e c t i o n  w i t h  a  m o t i o n  t o  h a v e  a  p e r s o n  d e c l a r e d  a  v e x a t i o u s  

l i t i g a n t  u n d e r  t h e  s t a t e  v e x a t i o u s  l i t i g a n t  s t a t u t e ,  c o u r t s  h a v e  r u l e d ,  a t  l e a s t  u n d e r  t h e  c i r c u m s t a n c e s ,  t h a t  n e i t h e r  t h e  

f a c t  t h a t  a  p r i o r  c o u r t  d e c l i n e d  t o  d e c l a r e  t h e  p e r s o n  t o  b e  a  v e x a t i o u s  l i t i g a n t  u n d e r  t h e  s t a t u t e  ( §  3 3 ) ,  n o r  t h e  f a c t  

t h a t  a  p r i o r  c o u r t  h a d  s a n c t i o n e d  t h e  p e r s o n  f o r  t h e  a l l e g e d l y  o b j e c t i o n a b l e  c o n d u c t  ( §  3 4 ) ,  p r e c l u d e d  t h e  c o u r t  f r o m  

g r a n t i n g  t h e  m o t i o n .

I n  c a s e s  a d d r e s s i n g  t h e  p r o p r i e t y  o f  t h e  i s s u a n c e ,  u n d e r  t h e  s t a t e  v e x a t i o u s  l i t i g a n t  s t a t u t e ,  o f  a  p r o f i l i n g  o r d e r  

r e q u i r i n g  a  v e x a t i o u s  l i t i g a n t  t o  o b t a i n  a d v a n c e  j u d i c i a l  p e r m i s s i o n  t o  c o m m e n c e  s p e c i f i e d  l i t i g a t i o n ,  c o u r t s  h a v e  

h e l d ,  u n d e r  t h e  c i r c u m s t a n c e s ,  t h a t  t h e  p r o p e r  p a r t y  m a d e  t h e  m o t i o n  s e e k i n g  t h e  i s s u a n c e  o f  t h e  p r o f i l i n g  o r d e r  ( §  

3 5 ) ;  t h a t  t h e  m o t i o n  s e e k i n g  t h e  i s s u a n c e  o f  t h e  p r o f i l i n g  o r d e r ,  o r  t h e  c o u r t ' s  o r d e r  g r a n t i n g  t h e  m o t i o n ,  w a s  t i m e l y  

f i l e d  ( §  3 6 ) ;  t h a t  it  w a s  ( §  3 7 ) ,  o r  w a s  n o t  ( §  3 8 ) ,  p e r m i s s i b l e  f o r  t h e  o i d c r  t o  e x t e n d  t o  l i t i g a t i o n  i n  w h i c h  t h e  

v e x a t i o u s  l i t i g a n t  w a s  r e p r e s e n t e d  b y  c o u n s e l  r a t h e r  t h a n  p r o c e e d i n g  p r o  s e ;  a n d  t h a t  it w a s  i m p e r m i s s i b l e  f o r  t h e  

o r d e r  t o  e x t e n d  t o  l i t i g a t i o n  c o m m e n c e d  i n  c e r t a i n  c o u r t s  ( §  3 9 ) .

I n  c a s e s  a d d r e s s i n g  t h e  p r o p r i e t y  o f  t h e  i s s u a n c e ,  u n d e r  t h e  s t a l e  v e x a t i o u s  l i t i g a n t  s t a t u t e ,  o f  a  c o u r t  o r d e r  
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req u iring  a vexa tio u s  litigant to post secu rity  in o rder to proceed w ith  spec ified  litiga tion , courts have held , under the 

c ircu m sta n ces , that a court w as not requ ired to hold a hearing  ( §  4 1 ), o r to m ake fo rm al find ings ( §  4 0 ), p rio r to 

issu ing  such  an o rd e r; that a m otion seeking  such an order w as u n tim e ly  ( §  4 2 ) ; that the am ount o f  secu rity  required 

w as ( §  4 3 ) . o r w as not ( §  4 4 ) , supportab le ; that the court had (§  4 5 ), o r d id not have (§  4 6 ) , d iscretion in issu ing  

such  an o rde r; that the court p roperly  d isposed o f  unused secu rity  ( §  4 7 ) ; that the court im p rop erly  spec ified  the 

form  o f  the se c u rity  ( §  4 8 ) ;  that a find ing  that a vexa tio u s litigant lacked a reasonable p ro b ab ility  o f  success w ith  

respect to ce rta in  lit ig a tio n , so as to support an o rder fo r se cu rity , w as ( §  4 9 ) , o r w as not ( §  5 0 ), supportable ; that it 

w a s  p ro p er fo r the o rder to protect a sp ec ified  p a rty  ( §  5 J ) ;  and that a litigant's re ce iv in g  ju d ic ia l perm ission to 

proceed w ith  ce rta in  lit ig a tio n  did not preclude a court from  ordering the litigant to p rovide secu rity  in order to 

p roceed w ith  the lit ig a tio n  ( §  5 2 ).

In  cases in v o lv in g  the ap p licatio n , rather than the p ro p rie ty , under the c ircu m stan ces , o f  a p re filin g  order issued 

against a vexa tio u s  lit ig an t under the state vexa tio u s litigant statute, courts have  held , under the c ircum stances , that 

the lit ig an t sought leave  to proceed from  the w rong court ( §  5 3 ) ; that the order applied to sp e c ific  litigation  ( §  5 4 ) ; 

and that the litig ant d id  not subm it a su ff ic ie n t app lication  fo r leave  to proceed ( §  55 ).

In  cases in v o lv in g  the ap p lication  o f  an o rder, under the state vexatio us litigant statute, requ iring  a vexa tio u s 

litigant to post s e c u rity  in o rder to proceed w ith  ce rta in  lit ig a tio n , courts have h e ld , under the c ircum stances, that the 

o rder d id  ( §  5 6 ) , o r d id  not ( §  5 7 ), a p p ly  to the litigant's cu rrent litigation .

F in a l ly , in seve ra l m isce llaneo us cases a ris in g  u n d e rsta te  vexa tio u s litigant statutes, courts have held , under the 

c ircu m sta n ces , that d ism issa l o f  the action w as an appropriate sanction  for a vexa tio u s litigant's fa ilu re  to co m p ly  

w ith  the statute o r an o rd e r issued under the statute ( §  5 8 ) ; that a stay  im posed upon the filin g  o f  a vexatious litigant 

m otion w a s  ( §  5 9 ), o r w a s  not ( §  6 0 ), p rec lu s ive  o f  certa in  action by the court; that a vexatio u s litigant’s appeal w as 

u n tim e ly  even  tak in g  in to  account the tim e expended in co m p ly in g  w ith  a p rc filin g  order ( §  6 1 ) ; and that a p lead ing 

filed  fo llo w in g  a co u rt's  den ial o f  a  vexa tio u s litigant m otion w as ( §  6 2 ), o r w as not ( §  6 3 ), t im e ly .

§  3 . P rac tice  po in ters

A  p roceed ing  und er a state vexa tio u s litigant statute is ju s t  one tool a va ilab le  to re in  in  litigants w ho  abuse the 

ju d ic ia l  system . A  court m a y  have inherent p o w er lo  re stric t a vexatio us litigant's access to the courts , I F N I  I I  o r the 

p a rty  harassed  b y  the lit ig a n t m ay  be ab le to secure an an ti-su it in iu n ctio n .f F N I2 l  Fu rtherm ore , a court m ay have 

e ith e r inherent (F N 1 3 )  o r express sta tu to rvf F N I4 |  au tho rity  to require a party w h o  pursues vexatio u s litigation , o r 

the p arty 's a tto rney , to p ay  the opposing party 's attorney's fees.

A  court o rde r d e c la r in g  a party to be a vexa tio u s litigant is u su a lly  considered an in terlo cuto ry  o rder that cannot 

be appealed until fin a l ju d g m ent is rendered in the a c tio n .[FN 151

T h e  state ve xa tio u s  litigant statutes enacted to date do not provide a m echan ism  fo r that designation , once 

bestow ed , to be rem oved , and o n ly  one court appears to have considered the question o f  w hether a m echanism  

should  be p ro v id e d .!F N 1 6 1 A cco rd in g  lo the C a lifo rn ia  state vexatio u s litigants w ebsite , a person's nam e can  be 

rem oved from  the state list o f  vexa tio u s litigants o n ly  i f  the court that issued the o rig ina l vexa tio u s liiigant order 

vacates that o id c r . |F N I 7 |

W here a sta te -law  c la im  is asserted in a federal court s itting  in a stale that has enacted a vexatious litigant 

statute , it ap pears that a p arty 's status as a vexa tio u s litigant w il l  be determ ined under federal la w , rather than under 

the state sta tu te ,[JFN 18J un less the federa l court has adopted a lo ca l ru le  em brac ing  the standards articulated in the 

s late  s ta tu te ) FN  191

II.  G E N E R A L  P R I N C I P L E S

§ 4 . V ie w  that statute is constitu tional

R e je c tin g  (lie  ind icated federa l o r state constitu tional ch a llen g es, (he courts in the fo llo w in g  cases held that the 

state's vexa tio u s  litigant statute is co nstitu tio na l.
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11-NS1 See T e x . C iv .  P ra c . &  R em . C o d e  A n n . $ 8 1 1.0 0 1 ct seq . (e ffe c t iv e  Sep t. I ,  1997).
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v . S la te  ex re l. D ent, o f  M o to r V e h ic le s  and P u b lic  S a fe ty . I 10 P .3d  30 (N e v . 2 0 0 5 ) : M a y  v . B a rt ’net. 886  So . 2d 324 
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(2 0 0 3 ) : B a rn e s  v . O k lah o m a Fa rm  Bureau  M u t. In s . C o .. 2000 O K  55 . 11 P .3d  162 (O k la . 2 0 0 0 ). as corrected , ( Ju ly  
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IFN 201  In  Cen t. O h io  T ra n s it  A u th . v . T in iso n . 132 O h io A p p . 3d 4 1 . 724 N .E .2 J  458  (10th D ist. F ra nklin  C o u n ty 

19 9 8 ) (abrogated by, M a y e r  v . B r is to w . 91 O h io  S t. 3d 3 . 2 0 0 0 - 0 h io - l0 9 . 740  N .E .2 d  6 56 (2 0 0 0 )) . the court held 

that, w h ile  m ost o f  the state vexatio us lit ig a to r statute w as constitu tiona l, O h io R e v . C ode A n n. S 2 3 2 3 .5 2 (G ) . 

p reclud ing  any  appeal from  a  court's den ia l o f  a vexatio u s litigator's ap p lication  fo r leave to proceed w ith  a case , 

v io lated  O h io  C o n st , art. I . 8 16. p ro v id ing  that a ll courts shall be open, and eve ry  person , for an in ju ry  to h is  o r her 

land , goods, person , o r  reputation , shall h ave  rem ed y by due course o f  law .

O  2006 Thomson/West
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H
B r ie fs  and O ilie r  R e la te d  D ocum ents 

W o lfe  v . G co rg eN  D .C a l.,2 0 0 5 .

U n ited  States D is t r ic t  C o u rt ,N .D . C a lifo rn ia . 

B u rto n  I I .  W O I .F E ,  P la in t if f , 

v .

R o n a ld  M . G E O R G E ,  c t a l . ,  D e fendants ,

No. C  00-1047 SBA.
N o s . 26 4 , 2 7 6 , 2 8 5 .

A u g . 2 2 , 2005 .

B a c k g r o u n d : C iv i l  righ ts ac tio n  w a s  brought against 

state o f  C a lifo rn ia , C a lifo rn ia ’s  Ju d ic ia l C o u n c il, 

v a rio u s  C a lifo rn ia  tr ia l and appellate ju d g es , and 

co u rt se rv ice s  an a lys t em ployed  b y  the C a lifo rn ia  

Ju d ic ia l C o u n c il , seek in g  d eclaratio n  that C a lifo rn ia ’s 

V e xa t io u s  L itig a n t Statute w as unconstitu tional. T h e  

D is tr ic t  C o urt d ism issed  action  fo r la c k  o f  sub ject 

m atter ju r isd ic tio n , and p la in t if f  appealed . T h e  Court 

o f  A p p e a ls , 392  F .3 d  3 5 8 . a ffirm ed  in  part, reversed 

in  part, and rem anded. O n  rem and , parties m oved and 

c ro ss  m oved fo r jud gm ent on the p lead ings.

H o ld in g s : T h e  D is tr ic t  C o u rt , A rm stro m :. J . ,  held 

that:

(1 )  statute d id not v io la te  F ir s t  A m end m ent right to 

p etition  fo r redress o f  g rie van ce s ;

(2 )  statute w a s  not u n co n stitu tio n a lly  vague o r 

o ve rb ro ad ;

( 3 )  statute did not v io la te  p rocedura l due process 

r ig h ts  o f  frequent lit ig an ts ;

(4 )  equal p rotection righ ts  w e re  not v io la ted ;

(5 )  double je o p .u d y  righ ts w ere  not v io la ted ;

(6 )  secu rity  requ irem ent w as not im p erm issib le  

e x c e ss iv e  fine ;

(7 )  no e x  post facto  law  o r b ill o f  atta inder w as 

in vo lve d ;

(8 )  no Su p rem acy  C la u se  v io la tio n  w a s  in vo lve d ; and

(9 )  litigant lacked  stand ing  to ra ise  th ird p a rty  c la im s.

Judgm ent fo r stale.

W est H cadnotcs 

(1 | A c t io n  13 (£ “ >9

13 A ctio n

131 G ro u n d s and Cond itions Precedent

I3 k 9  k . U n n ecessa ry  o r V exa tio us A ctio n s . 

M o st C ited  C ases

C o n s t itu t io n a l L a w  92 © = > 91

92 C o n stitu tio na l L a w

9 2 V  P e rso n a l, C iv i l  and P o lit ica l R ig h ts

92k91  k . R ig h t o f  A sse m b ly  and Petition . M o st 

C ited  C ases

C a lifo rn ia  V e xa tio u s  L itig a n t Statute , barring 

fr ivo lo u s  la w su its , d id  not v io la te  F irs t  A m endm ent 

right to petitio n  for redress o f  g rievan ces; su its  based 

on in ten tional falsehoods, o r kn o w in g ly  frivo lo u s 

c la im s , w e re  not protected by F irs t  Am endm ent. 

U .S .C .A .  C o n st .A m e n d . I : W est’s A n n .C a l .C .C .P .  ̂

391 et seq.

12] A c t io n  13 € = > 9

L3 A ctio n

131 G ro u n d s and C o n d itio n s Precedent

13k9 k . U n n ecessa ry  or V e xa tio u s  A c tio n s . 

M o st C ited  C ases

C o n s t itu t io n a l L a w  92 € ==>8 2 (6 .1 )

92 C o n stitu tio na l L a w

9 2 V  P e rso n a l, C iv i l  and P o lit ica l R ights 

9 2 kS 2  C o n stitu tio na l G uaranties in G enera l 

Q 2 kS2 (6 ) P a rtic u la r R igh ts, L im ita tio n s , and 

A p p lica tio n s

9 2 k S 2 t 6 .l l  k . In  G en era l. M ost C ited

C ases

C a lifo rn ia  V e xa tio u s  L itig an t Statute w as not 

u n co n stitu tio n a lly  vague, desp ite c la im s that pro se 

litigants w o u ld  not understand techn ical legal term s, 

and that ju d g es  w ere  g iven  excessive  d iscretion  to 

determ ine that litig a tio n  w as vexatio us o r lacked

m erit. U .S .C .A .  C o n st. Am end . [ ;  W est's

A n n .C a l .C .C .P . 8 391 et seq.

131 A c t io n  13 © = * >

o  2007 I liomson/Wesl. No Claim to Orig. U.S. Govt, Works,
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13 A c tio n

131 G rounds and C o n d itio n s Precedent

13k9 k . U n n ecessa ry  o r V e xa tio u s  A c tio n s . 

M ost C ited  Cases

C o n s t itu t io n a l L a w  92 (S ™ >8 2 (6 .I )

92 Constitutional Law
9 2 V  Personal, C iv i l  and P o lit ica l R ig h ts  

9 2 kS 2  C o n stitu tio na l G uarantie s in  G enera l 

9 2 k 8 2 (6 ) P a rt ic u la r R ig h ts , L im ita t io n s , and 

A p p lica tio n s

9 2 k 8 2 (6 .1 ) k . In  G en e ra l. M o st C ited

Cases

C a lifo rn ia  V e xa tio u s  L itig a n t statute w a s  not 

unco nstitu tio na lly  overb road ; there w a s  co m p ellin g  

governm ent interest in  supporting uncluttered 

operation o f  court, and there w ere  safeguards against 

suppression  o f  ju s t if ia b le  litigation . U .S .C .A .

C o n st.A m en d . I : W est's A n n .C a l .C .C .P . 391 et

seq.

|4 | A c t io n  13 <C ~ “:?9 

13 A ctio n

131 G rounds and C o n d itio n s Precedent

13k9 k . U n n ecessa ry  o r V e xa tio u s  A c tio n s . 

M o st C ited  C ases

C o n s t itu t io n a l L a w  92  € ^ > 3 0 5 (2 )

92  Constitu tiona l L a w

9 2X11 D ue P ro cess  o f  L a w

92lc304 C iv i l  R em ed ies and Proceed ing s 

92k3t)5  A c t io n s

9 2 k 3 0 5 (2 ) k . A cce ss  to C o u rts ; R ig h ts  

to H earing  and D eterm inatio n . M o st C ited  C ases  

C a lifo rn ia  V e xa t io u s  L it ig a n t Statute d id not v io la te  

procedura l due p rocess righ ts o f  frequent litigants ; 

there w e re  no restric tio n s p laced  on righ t to sue until 

after notice and hearing , and c la im s that su its filed  

afte r en try  o f  o rder lim itin g  su it w ere  fr ivo lo u s  w o u ld  

be reso lved  on ca se  b y  case basis . U .S .C .A .  

C o n st.A m en d . 14: W est's A n n .C a l .C .C .P . 3 391 et 

seq.

j 5 ]  A c t io n  13 € ^ 9

13 A ctio n

131 Grounds and Conditions Precedent
13k9 k . U n n ecessa ry  o r V exa tio us A c tio n s . 

M o st C ited C ases

C o n s t itu t io n a l L a w  92 € ^ 2 4 8 ( 1 )

385 F.Supp.2d 1004
385 F.Supp.2d 1004
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Page 2

92 Constitu tiona l L a w

92X1 E q u a l P ro tection  o f  L a w s

921<243 C reatio n  o r D isch arg e  o f  L ia b il i t y  

9 2 k248  C o sts  o r  Fees

9 2 k 2 4 S f l )  k . In  G en e ra l. M o st C ite d

C ases

C o n s t itu t io n a l L a w  92 <G~'~’2 4 9 ( l )

92 C onstitu tio na l L a w

92X1  Eq u a l P ro tection  o f  L a w s

9 2 k2 4 9  C iv i l  R em ed ies and Proceed ings 

9 2 k2 4 9 f 1) k . In  G en e ra l. M o st C ited  C ases

C o sts  102 

102 C o sts

102V1 S e cu rity  fo r C o sts ; P roceed ing s in Fo rm a 

Pauperis

10 2 k  106 k . S tatu to ry P ro v is io n s . M o st C ited

C ases

Eq u a l protection rights o f  frequent litig ants w ere not 

v io lated  b y  C a lifo rn ia  V e xa t io u s  L itig an t Statute, 

requ iring  them to have co m p la in ts screened b y  court 

before filin g  and to post secu rity ; fin a n c ia l ba rrie r 

app lied  o n ly  to a c tiv it ie s  not protected by 

constitu tion . U .S .C .A .  C o n st.A m cn d . 14: W est's

A n n .C a l .C .C .P .  S  391 e t sea .

|61 D o u b le  J e o p a rd y  13511 <& ~ >22

135H  D oub le  Jeopardy

1351111 P roceed ing s, O ffe n se s , Pun ishm ents, and 

P ersons In vo lved  o r A ffected

1 3 5 Ilk 2 2  k . P a rticu la r P roceed ings. M o st C ited

C ases

C a lifo rn ia  V e xa tio u s  L itig an t S tatute , im posing 

re stric tio n s 011 persons engaged in  fr ivo lo u s  litigation , 

d id not v io late  double je o p a rd y  c la u se ; no crim in a l 

sanctions w ere  in vo lved . U .S .C .A .  C o n st .A m cn d . 5 : 

W est’s A n n .C a l .C .C .P . 3 391 et seq.

121 F in e s  174 © = » 1 .3

174 F in e s

1 7 4 k l.3  k . E x c e s s iv e  F in e s . M o st C ited  C ases 

C a lifo rn ia  V e xa t io u s  L itig a n t S tatu te , im posing 

secu rity  requirem ent on litigant found to have 

engaged in vexa tio u s litig a tio n , d id  not v io la te  E ig h th  

A m endm ent p roh ib ition  on e x c e ss iv e  fin e s ; E ighth  

A m endm ent w as im p licated  in  c r im in a l and c iv i l  

fo rfe itu re  p roceed ings, not in vo lved  in  present ease. 

U .S .C .A .  C o n st .A m en d . S ; W est's A tm .C n l .C .C .P . S

<0 2007 Thomson/West. No Claim to Grig. U.S. Govt. Works.
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Page 3

391 c t seq.

]81 Action 13 € ^> 9

J3 Action
131 G rounds and C o n d itio n s Precedent

13k9 k . U n n ecessa ry  o r V e xa t io u s  A ctio n s . 

M o s t  C ited  C ases

C o n s t itu t io n a l L a w  92  C = ? 199

92 C onstitu tio na l L a w

9 2 V I 11 R etro sp ective  and E x  Post Facto  L a w s  

9 2 k l 98 R e tro ac tive  O peration  o f  E x  Post Facto

L a w s

9 2 k l9 9  k . In  G e n c ia l. M o st C ited  C ases 

C a lifo rn ia  V e xa tio u s  L itig a n t Statute , im posing 

se cu rity  requ irem ents w h en  persons w ith  h isto ry  o f  

vexa tio u s  litigation  b ring  su it , w as not e x  post facto 

la w  v io la tin g  C o n stitu tio n ; ex  post facto  c lause  

ap p lied  o n ly  to c r im in a l cases. U .S .C .A .  C onst. A rt.

1. 3 $ 9 . c l. 3 . 10, c U ;  W est's A n n .C a l .C .C .P . S 391 

et seq.

191 A c t io n  13 € - " > 9

13 A c tio n

131 G rounds and C o n d itio n s P recedent

13k9 k , U n n ecessa ry  o r V e xa t io u s  A ctio n s . 

M o st C ited  C ases

C o n s t itu t io n a l L a w  92  € = > 8 2 .5

92  C onstitu tio na l L a w

9 2 V  Perso na l, C iv i l  and P o lit ica l R ig h ts

9 2 kS 2 .5  k. H il ls  o f  A tta in d e r , P roh ib ition  

A g a in st . M o st C ited  C ases

C a li fo rn ia  V ex a tiou s  L it igan t S ta tu te ,  im posing  
res tr ic tions  on  li t igan ts  w ith  h is to ry  o f  vexatious  
t i l ings, w as no t  un const i tu t iona l  bill o f  a ttainder; 
s ta tu te  had valid  a n d  n o n  p u n i t iv e  p u rp ose  o f  
p ro tec t ing  courts  a n d  o th e r  l i t igants  aga in s t  abuses  o f  
ju d ic ia l  p rocess ,  ra th e r  than  p u rp o se  o f  inflicting 
leg is la t ive  p u n ish m en t  o n  frequent litigators. 
U .S .C .A . Const.  Art. I. $ $ 9 , eL_3, 10, el.  1.

IH1I A c t io n  13 ® = 9

J_3 A c tio n

121 G rounds and C o n d itio n s Precedent

13k9 k . U n n ecessa ry  o r V e xa tio u s  A ctio n s, 

M o st C ited  C a ses

States 360 €=>1,8.15

360 Sta les

3601 P o lit ica l Status and Relations

3601(13) Fed era l Su p rem acy ; Preem ption 

3 60k  1 8 .15 k . P a rticu la r C ases , Preem ption 

o r Supersession . M o st C ited  C ases 

A b sence  o f  an y  co n flic t in g  federal statute precluded 

c la im  that C a lifo rn ia  V e xa tio u s  L itig a n t Statute, 

im posing  restric tio ns on persons engaging in 

fr ivo lo u s  lit ig a tio n , v io lated  Sup rem acy  C lau se . 

U .S .C .A .  C o n st. A rt . 6 . c l . 2 : W est's A n n .C a l .C .C .P . 

t? 391 et seq.

|11| Constitutional Law 92 €=>42.1(1)

92 C onstitu tiona l L a w

9211 C o n stru ctio n , O peration , and En fo rcem ent o f  

Constitu tio na l P ro v is io n s

92k41  Persons En titled  to R a ise  C on . titutional 

Q uestions

92k42 .1  P a rt ic u la r Statutes o r A c tio n r

A ttacked

9 2 k 4 2 .1 ( l )  k . In  G enera l. M ost C ited

C ases

L iiig a n t  lacked  standing to ra ise  c la im s , on b e h a lf o f  

a ll persons pursu ing  pro se c la im s, that C a lifo rn ia  

V e xa tio u s  L itig a n t Statute w as unconstitutional; 

litigant w a s  seeking  to represent too broad a c la ss , as 

statute ap p lied  o n ly  to those w ith record  o f  frivo lous 

litigation . U .S .C .A .  C onst. A r t . 3 . 3 2 . c l. I : W est's 

A n n .C a l .C .C .P . S 391 et seq.

Hurton I I .  W o lfe , San  F ra n c isco , C A ,  pro se.

D av id  M . V e r lie v . Sacram ento , C A , Tom B la k e . C A  

State A tto rn e y  G en era l's  O ff ic e , Tho m as A . B la k e . 

Jonathan U . L e e . C it y  A tto rney's  O ff ice , San  

F ra n c isco , C A .  fo r D efendants.

ORDER
A R M S T R O N G . D is tr ic t Judge.

T h is  m atter com es before the Court on P la in t if fs  

M o tio n  fo r Judgm ent on the P leadings [D ocket N o. 

2o4] and D efendants' C ro ss-M o tio n  fo r Judgm ent on 

the P lead ings [D o cke t No. 2 7 6 ], H av in g  read and 

considered the argum ents presented b y  the parties in 

the papers subm itted to the C o u rt, and having  heard 

the argum ent o f  P la in t if f  and D efendants' counsel at 

the Jun e  28  2005  hearing , the Court hereby D E N IE S  

P la in t if f s  M o tio n  fo r Judgm ent on the Plead ings and 

G R A N T S  D efendants' C ro ss-M o tio n  fo r Judgm ent on 

the P lead ings.

l iA C K ( iR O U N l)
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A. Procedural Background.

O n  M a rc h  2 7 , 2 0 0 0 , P la in t if f  B u rto n  W o lfe  

( " P la in t i f f ’) ,  filed  a C o m p la in t, in  propria persona, 

under 42  U .S .C .  S 1983. challeng ing  the 

co n stitu tio n a lity  o f  C a lifo rn ia 's *  1007 V e xa tio u s

L it ig a n t Statute . Me nam ed as defendants: (1 )

Ju stice  G a ry  S tran km an , C h ie f  Ju stice  R o n a ld  

G eo rg e , D eborah  S i lv a , the Ju d ic ia l C o u n c il o f  

C a lifo rn ia , and State o f  C a lifo rn ia  (c o lle c t iv e ly  

kno w n  as the "S ta te  D efendants” ) ;  and (2 )  Judge 

A lfre d  C h ia n te lli, Jud g e D a v id  G a rc ia , and Judge 

R o n a ld  Q u id a ch ay  (c o lle c t iv e ly  kn o w n  as the “ Judge 

D e fend ants ’ ) .

O n  M a rc h  2 9 , 2 0 0 2 , th is C o u rt d ism issed  P la in t if f s  

C o m p la in t under Fed era l R u le  o f  C iv i l  P rocedure 

12(b~)f 1) fo r Jack  o f  su b ject m atter ju r isd ic t io n  

pursuant to the Rooker-Feldmait doctrine afte r 

find ing  that P la in t i f f s  action  appeared to be a de 

facto  appeal o f  p r io r state court decis ions. Sei

Rooker v. Fidelity Trust Co.. 263 U .S . 4 1 3 . 4 1 5 -16 . 

44 S .C l .  149. 68 L .F d .  362  (1 9 2 3 ) : District of
Columbia Court of Appeals v. Feldman. 4 6 0  U .S- 

4 6 2 . 4 S 2-S 6 . 103 S .C t . 1303. 73 L .l :d .2 t l  206 ( I 9 S 3 ) . 

T h e  C o u rt a lso  d ism issed  the State D efendants and 

the Judge D e fend ants fro m  the la w su it . P la in t if f  

subsequen tly  appealed .

O n  D ecem b er 14, 2 0 0 4 , the N in th  C irc u it  held that 

th is C o u rt erred b y  d ism iss in g  the su it under Rouker- 
Feldman. See Wolfe v. Strankman. 392 F .3 d  35S . 

36 ;1 (9th  C ir .2 0 0 4 ) . S p e c if ic a lly , the N in th  C irc u it  

found that P la in t if f s  re fe rences to h is in vo lvem ent in  

p rio r state court ac tio n s w en t to sh o w  that P la in t if f  

had stand ing , and w e re  not dc facto appeals from  the 

d ecis io ns in those p r io r  ac tio ns . Id. H o w eve r, the 

N inth  C irc u it  a ff irm e d  the d ism issa l o f  the State o f  

C a lifo rn ia  and the Ju d ic ia l C o u n c il o f  C a lifo rn ia  on 

the grounds that they  are  not “ persons”  sub ject lo  suit 

under S 1983 . Id. at 3 6 1 . T h e  court fu rther

a ffirm ed  the d ism issa l o f  the Judge D efendants, 

Ju stice  S tran km an , and C h ie f  Ju stice  G eorg e in  h is  

ju d ic ia l ca p ac ity . Id. F in a l ly ,  the court reversed  the 

d ism issa l o f  C h ie f  Ju stice  G eo rg e , in h is

ad m in istra tive  ca p a c ity , and M s , S i lv a , and rem anded 

to this C o u rt fo r fu rth e r proceed ings. Id.

O n Fe b ru a ry  8 , 2 0 0 5 , P la in t if f  filed  a F irs t A m end ed  

C o m p la in t , in  p ro p ria  persona , on b e h a lf o f  h im s e lf  

and on b e h a lf  o f  a ll p ersons appearing  in the cou rts o f  

C a lifo rn ia  w ithout representation , fo r D ec la ra to ry  

and P ro sp ective  In ju n c t iv e  R e lie f , In  (he F irs t

A m end ed  C o m p la in t, P la in t if f  a lleges that 

C a lifo rn ia 's  V e xa tio u s  L itig an t Statute , C a lifo rn ia  

C ode o f  C iv i l  P rocedure 8 S 391 et seq., is 

unconstitu tional. O n Feb ru ary  2 3 , 2 0 0 5 , P la in t if f  

filed  a M o tio n  fo r Judgm ent on the P lead ings o r, in  

the a lte rnative , fo r D e c la ra to ry  Judgm ent. O n M a y  

6 , 2 0 0 5 , D efendants filed  a C ro ss-M o tio n  fo r 

Judgm ent on the P lead ings.

B. Statutory Background.

C a lifo rn ia 's  V e xa tio u s  L it ig a n t Statute (the “ statute” ) 

is  co d ified  at C a lifo rn ia  Code o f  C iv i l  Procedure 8 

391 et seq. T h e  statute de fines a vexa tio u s litig ant as 

a person w ho :

(1 )  In  the im m ed ia te ly  preced ing  seven-year period 

has com m enced , prosecuted, o r m ainta ined  m propria 

persona at least five  litigations other than in  sm all 

c la im s  court that have been ( i )  f in a lly  determ ined 

a d ve rse ly  to the person o r (>i) u n ju stif ia b ly  perm itted 

to rem ain  pending at least tw o years  w ithout having  

been brought to tria l o r hearing .

(2 )  A fte r  a litigation  has been f in a lly  determ ined 

against the person, repeatedly re litig ates o r attem pts 

to re litig ate , in  p ropria persona, e ither ( i )  the v a lid ity  

o f  the determ ination  against the sam e defendant or 

defendants as to w hom  the litigation  w as f in a lly  

determ ined o r ( i i )  the cause o f  action , c la im , 

co n tro ve rsy , o r any  o f  the issues o f  fact o r law , 

determ ined or concluded  b y  the fin a l determ ination  

against the sam e defendant o r defendants as to w hom  

the litiga tio n  w as f in a lly  determ ined.

(3 )  In  an y  litigation  w h ile  acting  in p ropria  persona, 

repeated ly  file s  u n m crito rio u s*1 0 0 8  m otions, 

p lead ings, o r other papers, conducts unnecessary 

d isco ve ry , o r engages in  other tactics that are 

fr ivo lo u s  o r so le ly  intended to cause unnecessary  

de lay .

(4 )  I h is p re v io u s ly  been declared  to be a vexa tio u s 

litigant b y  an y  state o r federal court o f  record  in any 

action o r proceeding based upon the sam e or 

su b sta n tia lly  s im ila r  facts , transaction , o r occurrence .

C a l .C o de o f  C iv .  P rnc . j? 3 0 1 (b )( l ) - ( 4 ) . Pursuant to 

the statute , a defendant m ay  m ove the court to requ ire 

the pro sc  p la in t if f  to p rovide  secu rity  i f  the 

defendant can m ake a sh o w in g  that the p la in t if f  is a 

vexa tio u s litigant and that there is not a reasonable 

p ro b ab ility  that the p la in t if f  w il l  p reva il in the 

litigation  against the m oving  p arty . See C a l.C o d e  o f  

C iv .  P ro c . J? 3 9 1 .1 . Upon m aking  the requisite 

find ing s, the court m ay  then o rder the p la in t if f  to 

p ro v ide  a secu rity  T>l that com pensates fo r the 

reasonable costs and attorney fees o f  defending the
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su it. C a l.C o d e  C iv . P ro c . 8 t? 3 9 1 .1 . 3 9 1 .3 . I f  the 

p la in t if f  fa ils  to post the secu rity , the action  m a y  be 

d ism issed . C a l.C o d e  C iv .  P ro c . t? 3 9 1 .4 .

F N 1 . A  “ se cu rity ”  is  defined in the statute as 

an “ undertaking  to assure paym ent, to the 

party  lo r w ho se benefit the undertaking  is 

required to be fu rn ished , o f  the party 's 

reasonable expenses, in c lu d in g  attorney's 

fees and not lim ited  to taxab le  costs, 

incurred  in o r in connection  w ith  a litigation  

instituted , caused to be institu ted , o r 

m ainta ined  o r caused to be m aintained b y  a 

vexa tio u s lit ig an t.”  C a l.C o d e  C iv . P ro c . 8 

3 9 1 (c ) .

O n ce  a p la in t if f  has been declared  a “ vexatious 

lit ig an t”  w ith in  the m ean ing o f  the statute, the court 

m a y  a lso  enter tin o rder p roh ib iting  that p la in t if f  from  

filin g  n ew  state court litig a tio n  absent leave  o f  the 

p resid ing  ju d g e  w here  the litig a tio n  is proposed to be 

f iled . C a l.C o d e  C iv .  P ro c . 8 3 9 1 .7 . T h is  order is 

re ferred  to as a “ p ro filin g ”  order. C a l.C o d e  C iv . 

P ro c . t? 3 9 1 .7 . A fte r  the p ro filing  o rde r is  issued , the 

p resid ing  ju d g e  sh a ll perm it the f ilin g  o f  further 

litiga tio n  i f  it appears that the litiga tio n  has m erit and 

has not been filed  fo r the purposes o f  harassm ent or 

d e lay . C a l.C o d e  o f  C iv .  P ro c . j  3 9 1 .7 (b ) .

LEGAL STANDARD 

A. Motion for Judgment on the Pleadings.

(C .D .C a l .2 0 0 4 ) . A  m otion for jud gm ent on the 

p leadings is therefore s im ila r  to a m otion to d ism iss . 

Id. W hen the d istric t court m ust go beyond the 

p lead ings to re so lve  an issue on a m otion fo r 

judgm ent on the p lead ings, the proceeding is p roperly  

treated as a m otion fo r su m m ary  judgm ent. 

F e d .R .C iv .P . 1 2 (c ): Bonilla v. Oakland Scavnuer 
Co.. 697 F .2 d  1297. 1301 (9th C ir . 1 9 82 ).

*1009 B. Declaratory Judgment.

28 U .S .C . t? 2201 provides that “ [i]n  a case o f  a( tual 

co n tro versy  w ith in  its ju r isd ic tio n  ... an y  court o f the 

U n ited  S tates, upon the f ilin g  o f  an appropriate 

p lead ing , m ay declare  the rights and other legal 

re lations o f  an y  interested pa rty  seeking  such 

declaration , w hether o r not fu rther re lie f  is  o r could  

be sought. A n y  such  declaration  sh a ll have the fo rce 

and effect o f  a fin a l judgm ent o r decree and shall be 

rcv ic w a b le  as su ch .”  28 U .S .C . 8 2 2 0 1 .

D e c la ra to ry  jud g m ent is appropriate w here , as here, 

an in junctio n  is not a va ilab le  because there are no 

pending state co u rt proceedings. Stef!el r. Thompson. 
415 U .S . 4 52 . 4 6 3 . 94 S .C t .^ -O O . 39 l . . l :d .2 d  505 

(1 9 7 4 ) ( “ W hen  no state p rosecution  is pending and 

the o n ly  question is w hether dec la rato ry  re lie f  is 

appropriate , the congressional schem e that m akes the 

federal courts the p rim a ry  guard ians o f  constitu tional 

rights, and the exp ress congressional au thorization  o f  

d ecla rato ry  re lie f , a ffo rded  because it is  a less harsh 

and ab ras ive  rem ed y than the in ju n ctio n , becom e the 

factors o f  p rim a ry  s ig n ifica n c e .” )

U n d e r Federal R u le  o f  C iv i l  P rocedure 1 2 (c ). any  

party  m ay  m ove fo r jud gm ent on the p lead ings at any 

tim e a fte r the p lead ing s a rc  closed but w ith in  such 

tim e as not to d e lay  the tr ia l. F e d .R .C iv .P . 12(c ) . 

" F o r  the purposes o f  the m otion , the a llegations o f  

the non-m oving party  m ust be accepted as true, w h ile  

the allegations o f  the m o v in g  p a rty  w h ich  have been 

den ied  are assum ed to be fa lse .”  Hal Roach Studios, 
Inc. v. Richard I'eimr and Co.. Inc.. 896  F .2 d  1542. 

1550 (9th C i r . 1 9 9 0 ). Judgm ent on the p lead ings is 

p roper w hen the m o ving  p a rty  c le a r ly  estab lishes on 

the face o f  the p lead ings that no m aterial issue o f  fact 

rem ains lo be reso lved  and that it is entitled to 

judgm ent as a m atter o f  law . Id. W hen  brought by 

the defendant, a m otion fo r ju d gm ent on the 

p lead ings under F e deral R u le  o f  C iv i l  P rocedure 

12 (c )  is a "m eans to cha lleng e  the su ff ic ie n c y  o f  the 

com p la in t a fte r an an sw e r has been f ile d .”  New.Net. 
Inc. v. ! .avustdt. 3 5 6  F .S u p p .Jd  1090. 1115

ANALYSIS

A . P la in t if f 's  and  D e fe n d a n ts ' C ro s s -M o t io n s  fo r  

Ju d g m e n t on the P le a d in g s .

In h is  M o tio n  fo r Judgm ent on the P lead ings, 

P la in t if f  seeks a d ec larato ry  jud g m ent from  th is C o urt 

that C a lifo rn ia 's  V e xa tio u s  L itig an t Statute , 

C a lilb rn ia  C o de C iv i l Procedure 3 9 1 et seq.. is 

unconstitu tional. Lr^  P la in t if f  asserts the fo llo w in g  

bases fo r a find ing  that the V e xa tio u s  L itig an t Statute 

is unconstitu tional: ( I t  it v io la tes  the F irs t

A m endm ent; (2 ) it is o\> m ad ; (3 ) it is vague ; (4 ) 

it v io la tes the due process c lau se  o f  the F ifth  and 

Fourteenth A m end m ents (5 )  it v io la tes the equal 

protection c lause  o f  the Fourteenth A m end m ent; (6 ) 

it v io lates the double je o p ard y  c lause  o f  the F ilth  

A m end m ent; (7 )  it v io lates the e xc e ss ive  lines c lau se
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o f  the E ig h th  A m end m ent; (8 ) it is an im p erm issib le  

ex  post facto la w  o r b ill o f  atta inder; and (9 ) it 

g e n e ra lly  co n flic ts  w ith  federal la w  and v io la tes 42 

U .S .C .  8 1983. D efendants, on the other hand,

m ove fo r jud gm ent on the p lead ings on the basis that 

the V e xa tio u s  L it ig a n t Statute is not unconstitu tional 

on an y  o f  the afo rem entioned grounds. A d d it io n a lly , 

D e fen d ants assert that P la in t if f  la cks  standing to 

assert th ird-party  rig h ts .—

F N 2 . P la in t if f  a c tu a lly  contends that the 

statute is unconstitu tional “ on its face”  and 

“ as ap p lied .”  H o w eve r, P la in t if f  has not 

produced any  ad m issib le  evidence 

dem onstrating that the statute is 

u nconstitu tional as “ ap p lied”  to h im se lf  o r 

o thers. In stead , he re lic s  on vague 

re ferences to ce rta in  “ facts”  that are c le a rly  

outside o f  h is  ow n personal know led ge and 

“ docum ents" that have not been produced to 

the C o u rt. See, e.g., P i's  M o t. at 19. 

P la in t if f  has therefore fa iled  on h is burden 

o f  p ro o f w ith  respect to h is  “ as app lied”  

constitu tional challenge and , acco rd in g ly , 

o n ly  b is fa c ia l challenge is  d iscussed  below .

F N 3 . S in ce  P la in t i f f  is cha lleng ing  a state 

statute, h is  due p rocess cause o f  action is 

m ost ap p ro p ria te ly  characte rized  as c la im  

brought under the Fourteenth A m endm ent, 

not the F ifth  A m endm ent. T h u s , hereafter, 

d iscussio n  o f  P la in t if f s  due process c la im  

w il l  re fe r e x c lu s iv e ly  to the Fourteenth  

Am endm ent. It shou ld  be noted, ho w ever, 

that the due process a n a lys is  is  the sam e 

under both the Fourteenth and F ifth  

Am endm ent. See Rodriquez v. Cook. 169 

F .3 d  1176. 1179 n. 4  (9th  C ir .  1 9 99 ).

F N 4 . A ltho ug h  it is not c le a r from  the 

parties' b rie fin g , both parties conceded at the 

June 2S , 20(15 hearing  that, pursuant to the 

N inth C irc u it 's  ru lin g  in Wolfe, P la in t if f s  

personal stand ing  has been estab lished  and 

is no longer cha llenged  b y  D efendants. See 
Wolfe. 392 I '.3d  at 364 ( “ W e construe 

W o lfe 's  re ferences to the p rio r ju d ic ia l 

actions ... its . . .  part o f  his dem onstration that 

he is .su ffic ien tly  threatened w ith  actual 

harm  from  the future operation o f  the 

V e xa tio u s  L itig a n t Statute that he has 

standing to b ring  the present su it ." ) .

*1 0 1 0  I .  C o n s t itu t io n a lity  u n d e r the F ir s t

A m en d  n ic n t .

a . F i r s t  A m e n d m e n t R ig h t  to P e titio n  fo r 

G r ie v a n c e s .

I l l  W ith  respect to P la in t if f s  F irs t  A m endm ent 

c la im , the C o urt m ust firs t determ ine w hether the 

V e xa tio u s  L itig an t Statute a c tu a lly  encroaches upon a 

right guaranteed b y  the F irs t  A m end m ent.

T h e  U n ited  States Suprem e C o u rt has long 

recogn ized  that the right lo petition  fo r a redress o r 

g rievan ce  is a lib e rty  safeguarded by the B i l l  o f  

R ig h ts  and is in tim ate ly  connected both in o rig in  and 

in purpose w ith  the other F irs t  A m end m ent righ ts o f  

free speech and free p ress. United M ine Workers o f  
America. Dist. 12 v. Illinois S ta te B o r Ass'n. 389 U .S . 

2 1 7 . 222 . 88 S .C t . 353 . 19 L .E d .2 d  426  (1 9 6 7 ) .—  

H o w eve r, the Suprem e C o urt has a lso  consisten tly  

held that “ baseless litigation  is  no t  im m unized  b y  the 

F irs t  A m endm ent right lo p e titio n .”  Bill Johnson 's 
Restaurants. Inc. v. N.L.R.B.. 461 U .S . 731 . 743 . 103 

S .C t . 2 1 6 1 . 76 L .E d .2 d  277 (1 9 8 3 ) ( “ |S ] in c e  sham  

litigation  b y  d e fin itio n  does not in vo lve  a bona tide 

g rievan ce , it docs not co m e w ith in  the first 

am endm ent right to p e titio n .” ) .  In  fact, as the 

Suprem e Court stated in  Bill Johnson 's Restaurants, 
“ T h e  firs t am endm ent in terests in vo lved  in p rivate  

litigation-com pcnsalion  fo r v io la ted  rights and 

interest, the psycho lo g ica l benefits  o f  v in d ica tio n , 

p ub lic a ir in g  o f  disputed fac ls-a rc  not advanced when 

the litigation  is based on intentional fa lsehoods o r on 

k n o w in g ly  fr ivo lo u s  c la im s ."  Id.

F N 5 . T h e  F irs t  A m endm ent is 

" in co rp o ra ted " against the states b y  v irtue  o f  

the Fourteenth A m end m ent. I /ague  v.

C./.O.. 307 U .S . 4 9 6 . 5 1 2 -13 . 59  S .C t . 954 . 

83 L .l-d . 1 4 2 3 (1 9 3 9 ) .

A p p ly in g  the Bill Johnson 's R estau ran ts  holding to 

the V exa tio us L itig an t Statu te , the C o urt finds that 

the V e xa tio u s  I ilig an l Statute does not v io la te  the 

F irs t  A m end m ent. B y  its v e ry  term s, the statute is 

o n ly  im plicated  once the slate court has concluded 

that there is “ no reasonable p ro b ab ility  that [the 

p la in t iff) w il l  p reva il in the litigation  against the 

m oving  defendant.”  C a l.C o d e  C iv .  P ro c . 1; 3 9 1 .3 . 

Fu rth er, even  w hen a p la in t if f  has been declared a 

vexatio u s litigant, the statute docs not preclude a 

p la in t if f  from  filin g  subsequent law su its , so long as 

those law su its  have m erit. See C a l.C o d e  C iv .  P ro c . S 

3 9 1 .7 : see Wo/fgram i>. Wells F a rgo  Bank. 53
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C a l.A n n .4 lh  4 3 . 6 0 . 61 C n l.R o tr .2 d  694 (1 9 9 7 ) 

("W h e n  a vexa tio u s  litig ant kn o cks on the courthouse 

door w ith  a co lo rab le  c la im , he m ay  en te r.” )  T h u s , 

to the extent that P la in t if f s  argum ent is  p rem ised  on 

h is b e lie f  that the V e xa tio u s  L itig a n t Statute 

encroaches upon a F ir s t  A m endm ent righ t because it 

is  a p ro h ib itive  ban on m erito rious litiga tion , his 

argum ent is  fa ta lly  f law ed . T h e  V e xa t io u s  L itig an t 

Statute is not, as P la in t i f f  contends, an absolute ban 

on the right to petition  fo r g rievan ces.

2 . V ag u e n e ss .

[ 2 ]  P la in t if f  has a lso  not proven that the Statute is 

u n co n stitu tio n a lly  vague. “ It is  a basic  p rin c ip le  o f  

due p rocess that an  enactm ent is  vo id  fo r vagueness i f  

its p roh ib itions are  not c le a r ly  d e fin ed .”  Groyned r. 

City of Rockford. 408  U .S . 104. 108. 92  S .C t . 2294 . 

33 L .l ;d .2 d  222 (1 9 7 2 ) . T o  su rv ive  a vagueness 

cha llenge , the statute m ust g ive  the person o f  

o rd in a ry  in te llig ence a reasonable opportun ity  to 

kn o w  w hat is  p roh ib ited , so  that he m ay  act 

acco rd in g ly . Id. T h is  is  p a rticu la rly  im portant w hen  

se n s itive  areas o f  F irs t  A m endm ent freedom s are 

in vo lved ; in  su ch  cases, the statute m ust have 

su ff ic ie n t ly  c le a r term s such  that c it izen s  are not led 

to “ steer fa r w id e r o f  the u n la w fu l zone . . .  than i f  the 

boundaries o f  the forb idden areas were c le a r ly  

m a rked .”  Id. *1011  T h e  statute m ust a lso  p ro v id e  

e x p lic it  standards fo r those w ho  ap p ly  it so that 

a rb itra ry  and d iscrim inato ry' en fo rcem ent is 

prevented , Id.

In  support o f  h is  vagueness cha llenge , P la in t if f  

contends that the statute fa ils  to p rovide  w arn ing  o f  

w hat conduct is  p roscrib ed  because it docs not define 

the term s “ f in a lly  determ ined ad ve rse ly ,"  

“ unm erito rious p le ad in g s ,"  “ unnecessary  d is c o v e ry ,"  

o r "o the r tactics that a re  fr iv o lo u s ."  H av ing  

considered  P la in t if f s  argum ents, the C o u rt finds that 

there is ab so lu te ly  no m erit to the contention that 

w ords such as “ f in a l ,”  “ a d ve rse ,"  “ u n m erito rio u s ,"  

"u n n e ce ssa ry ,"  “ ta c t ic s ."  o r " f r iv o lo u s "  a rc  

incom prehensib le  to a person o f  o rd in a ry  

in te llig ence . Seco n d , w h ile  it m ay be true that a 

com plete stranger to litig a tio n  m a y  not re ad ily  

understand the co rrect m eaning o f  the term s 

“ d is c o v e ry "  and “ p lead ing s,”  P la in t if f s  contention 

that an “ o rd in a ry  person”  w o u ld  not understand these 

term s is co m p le te ly  underm ined by the fact that the 

“ o rd in a ry  p e rso n " in  th is context is a person who 

c ith e r: ( I )  has engaged in litigation  on at least five 
p rio r o ccasio ns w ith in  seven  yea rs ; (2 )  is  a c tiv e ly  

in vo lved  in cu rren t litig a tio n ; o r (3 )  has recen tly

been in vo lved  in litigation  and is re in itia ting  that 

litigation . See C a l.C o d e  C iv .  P ro c . S 3 9 1 (b ). T h u s , 

the argum ent that such a person is not able lo 

com prehend fa ir ly  basic  concepts o f  litig a tio n  is 

tenuous, at best, and defies c re d ib ility , T h e  

V exa tio u s L it ig a n t Statute s im p ly  lias no a p p licab ility  

to a person who is a com plete stranger to litigation .

M o reo ve r, even  assum ing , arguendo, that “ sen s itive  

areas o f  F irs t  A m end m ent freedom s”  are in vo lved , 

the C o u rt does not fin d  that there is an y  la ck  o f  

c la r ity  in the statute that w ou ld  leads c itizen s  to 

“ steer fa r w id e r o f  the u n la w fu l zo n e" than necessa ry . 

T h e  a c t iv ity  “ p roh ib ited”  by the statute is 

u m n is ta kcab ly  c le a r : it is  the pu rsu it o f  litigation  that 

lacks  m erit and is instituted so le ly  fo r the sake o f  

harassm ent and d e lay . Indeed , the d e fin itio n  o f  the 

term  “ vexatio u s lit ig a n t" a lone conta ins a 

considerab le  am ount o f  de ta il. See C a l.C o d e  C iv . 

P ro c . t; 3 9 1 . S in ce  th is is  no t “ a vague , general ... 

o rd inance , but a statute w ritten  s p e c if ic a lly  fo r the 

[cou rt] context, w here the proh ib ited d isturbances are 

ea s ily  m easured b y  their im pact”  the C o u rt finds that 

the statute g ive s  “ fa ir  notice to those to w hom  it is 

d irected .”  See Groyned. 408  U .S . at 112. 92 S .C t . 

2294.

A d d it io n a lly , s ince  the statute p ro v ides fo r actual 

notice and a hearing before it is  even  triggered , there 

is a rg uab ly  noth ing  to "ste e r c le a r o f  at a ll ,  as even a 

person w ho u n ju s tif ia b ly  pursues frivo lo u s  litigation  

is free to co n tinue h is  a c tiv it ie s  until h is  opponent 

a sks the court to in tervene . C a l.C o d e  C iv .  P ro c . S 

3 9 1 .1 . S ig n if ic a n t ly , even then, the person cannot be 

declared  a “ vexa tio u s litig ant”  until a fte r the court 

has conducted a hearing  and g iven  the p la in t if f  the 

o pportun ity  to be heard . Id.

P la in t if f s  a lte rn ative  argum ent, that the alleged 

"vagu en ess”  o f  the statute enables ju d g es to interpret 

the statute in  an a rb itra ry  and d isc rim in a to ry  m anner, 

is  also  unp ersuasive . U n d isp u ted ly , even  outside o f  

the V e xa tio u s  L itig a n t co n text, ju d g es  are regularly 
ca lled  upon to determ ine what constitu tes a “ fina l 

adverse de te rm in a tio n ,”  an “ unm erito rious p lead in g ,"  

" fr iv o lo u s  ta c t ic s ,"  o r  "u n n c c c ssa iy  d is c o v e ry ."  See, 
e.g., C a l.C o d e  C iv . P ro c . 128.5 ( " E v e r y  tria l court 

m ay o rder a p a rty , the party 's atto rney, o r both to pay  

any  reasonable expenses, in c lud ing  attorney's fees, 

incurred  b y  another pa rty  as a re su lt o f  bad-la ith  

actions o r tactics  that are fr ivo lo u s  o r so le ly  intended 

to cause un n ecessa ry  d e la y ." ) ; ,v<v also C a l. R u le  o f  

C ourt 2 7 (c ) (p e rm itting  C o u rt o f  A p p ea l to "im p o se  

sanctions, in c lu d in g  the aw ard  o r den ia l o f  costs, on a 

p a rly  o r an a tto rney  fo r (a )  *1 0 1 2  tak ing a frivo lo u s
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appeal o r appealing so le ly  to cause d e lay ; (b ) 

includ ing  in  the record a n y  m atter not reasonably 

m aterial to the appeal's d cG rm in a tio n ; o r (c ) 

com m itting a n y  other unreasonab le v io la tio n  o f  these 

ru le s .” ) ,  ' f l ic  fact that a ju d g e  perfo rm s this function  

is  one o f  the most fundam ental underp inn ings o f  the 

ju d ic ia l system . See, e.g., F I I is v. Roshei Com .. 143 

C a l.A n p .3 d  642 . 6 4 8 . 192 C a l.R n lr . 57 (1 9 8 3 ) ( “ A  

tria l court is em powered to e xe rc ise  its su p erv iso ry  

po w er in such a m anner as lo p rovide  fo r the o rd e rly  

conduct o f  the court's business and to ‘guard against 

inept procedures and unnecessary  indulgences w h ich  

w o u ld  tend to h inder, ham per o r de lay  the conduct 

and dispatch o f  its p ro ceed ings,’ ” ) . T h u s , P la in t if f s  

argum ent that "a  ju d g e  can  [not] com e up w ith  

ap p licab le  de fin itio ns fo r such  term s”  is w h o lly  

w ithout m erit. T h e  case la w  m akes c le a r that 

C a lifo rn ia  state court ju d g es are, in fact, co n sisten tly  

and fa ir ly  constru ing  the statute. See, e.g.. Childs v. 
PaineW ebber Inc.. 29 C a l.A n n .4 lh  9 8 2 . 99 2 . 35 

C a l.R p tr .2 d  93 (1 9 9 4 ) .

P la in t if f s  position is a lso  based en tire ly  on the fau lty  

prem ise that “ in  a C C P  391 proceed ing a F irs t  

A m endm ent right is  at s ta ke .”  A g a in , b y  d e fin itio n , 

a " C C P  391 proceed ing”  in vo lve s  o n ly  litigation  

w here the p la in t if f  cannot dem onstrate that he has 

a n y  reasonable like liho o d  o f  p re va ilin g . Such  

fr ivo lo u s  litigation is not protected b y  the F irs t  

A m endm ent.

F in a l ly , P la in t if fs  concern  that litigants are often 

required to post secu ritie s  o f  va ry in g  am ounts, o r 

subjected lo p ro filing  orders w ith  va ry in g  standards, 

does not com pel the co nclusio n  that jud ges are 

en fo rc ing  the statute in  an a rb itra ry  o r d iscrim in ato ry  

m anner. I f  anyth ing , it suggests that state court 

ju d g es are appropriate ly  decid ing  each  m atter on a 

case-by-case basis , a lte r g iv in g  ca re fu l consideration  

to the p a rticu la r facts  o f  the situation . T h is  supports 

a find ing  o f  co n stitu tio na lity . Gravned. 40S  U .S . at 

119. 92  S .C t . 2294  ( ” [the | decision  is m ade, as it 

should  be, on an in d iv id u a lized  basis , g iven  the 

p a rticu la r fact s itu a tio n ." ). A cco rd in g ly , the C o m t 

finds that the V e xa tio u s  I itigant Statute is  not 

unconstitu tionally  vague.

3. Overbreadth.

131 P la in t if fs  argum ent that the V exa tio us L itig ant 

Statute is  u n co nstitu tio na lly  overb road  is a lso  flaw ed . 

A lthoug h  “ (a ) c le a r and p recise  enactm ent m ay 

nevertheless be 'o ve rb ro ad ' i f  in its reach it prohib its 

co nstitu tio na lly  protected co nd uct,”  there is s im p ly

no basis to conclud e that the V e xa tio u s  L itig a n t 

Statute “ sw eeps w ith in  its p ro h ib itio ns”  

co n stitu tio n a lly  protected a c tiv it ie s . Gravned. 4 OS 

U .S . at 115. 92 S .C t . 2 2 9 4 .

F irs t , as set fo rth  ab ove , the V e xa tio u s  L it ig a n t 

Statute is not a p ro h ib itive  ban on the genera l righ t to 

petition fo r bona f id e  g rievan ces. In  fact, the 

V e xa tio u s  L itig an t Statute does not p ro h ib it the filin g  

o f  m erito rious litigation  o r spec ia l p roceed ings, such  

as the filin g  o f  a habeas corpus petition . See, e.g.. I_n_ 
re  IIiltaker. 55 C a l.A n o .4 th  1004. 1011-12 . 64 

C a l.R p tr .2 d  679  (1 9 9 7 ) (ho ld ing  that a petition for 

w r it  o f  habeas co rp us is  not a c iv i l  action o r 

proceed ings w ith in  the m eaning o f  the V e xa tio u s  

L itig a n t Statute ). Second , the purpose o f  the 

V e xa tio u s  L itig a n t Statute is und en iab ly  s ig n ifican t 

and leg itim ate . S p e c if ic a lly , the purpose o f  the 

statute is to protect courts from  “ the unreasonab le 

burden p laced upon [them ] b y  ground less litigation  

[w h ich ] p revents the speedy consideration  o f  proper 

litigation  and [consum es] trem endous tim e and 

e ffo rt ."  F irst Western Dev. Corp. v. Superio r Court, 
212 C a l.A p p .3d 860 . S7 0 . 261 C a l .R n lr . 116 (1 9 8 9 ). 

T h e  V e xa tio u s  L it ig a n t a lso  protects the general 

p u b lic , as w e ll, because " ] t ] I ic  constant suer . . .  

becom es *1 0 1 3  a serious problem  to others than the 

defendant he dogs . . .  [b ]y  clogg ing  co u rt ca lendars, 

he causes real detrim ent to those w ho  have leg itim ate 

co n tro vers ies to be determ ined and to the taxpayers 

w ho  m ust p ro v ide  the co u rts .”  Taliaferro  v. Houqs. 
237 C a l.A p p .2 d  73 . 74 . 46  C a l.R n tr . 643 (1 9 6 5 ) .

A ltho u g h  P la in t if f  does not d ispute that the inherent 

purpose o f  the V e xa tio u s  L itig an t Statute is im portant 

and leg itim ate , he argues that the statute m ust be 

overturned because there are "m a n y  [other] w a ys  o f  

dealing w ith  nu isance litigants that arc less d rastic 

than im posing  affo rd ab le  m onetary b arrie rs  o r 

b la ck lis t in g  them .”  H o w eve r, th is argum ent is 

en tire ly  in su ffic ien t to support an ovcrbreadth  

challenge to the co n stitu tio n a lity  o f  a statute that (1 ) 

se rves  a substantia l and leg itim ate  purpose, and (2 )  is 

not a im ed at, and does not encom pass, 

co n stitu tio n a lly  protected speech o r ac tiv it ie s . See 
I ov in ia  v. Hicks. 539 U .S . 113. 118. 123 S .C t . 2 1 9 1 . 

156 l . . Fd .2 d  148 (2 0 0 3) ( “ [T J Iie re  com es a point at 

w h ich  . . .  (one] cannot ju s t ify  p ro h ib iting  ... 

enforcem ent o f . . .  a la w  that re flec ts  ‘ leg itim ate state 

interests in m ainta in ing  co m p reh en sive  con tro ls  o ver 

h arm fu l, co n stitu tio n a lly  unprotected co n d u ct.' " ) .  

S in ce  the V e xa tio u s  I itigant Statute is sp e c if ic a lly  

aim ed at con tro lling  co n stitu tio n a lly  unprotected 

conduct, the " leg itim ate  sta le in terest" standard 

m andates that the Court uphold its v a lid ity .
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E v e n  assum ing  that the statute does a ffe c t 

co n stitu tio n a lly  protected speech , h o w e ve r, P la in t if f  

has not show n that the statute is u n co n stitu tio n a lly  

“ o verb ro ad .”  A  statute a ffc  ! '.ig  co n stitu tio n a lly  

protected speech is  not o verb road  i f  it is  n a rro w ly  

tailored and does not p roh ib it su b sta n tia lly  m ore 

protected speech o r  conduct than necessa ry . 

Iro n ic a lly , here , the very' purpose o f  the notice and 

hearing  requ irem ent o f  the statute , as w e ll as the 

“ p ro filin g  o rder”  p ro cess set fo rth  in  the statute , is  to 

ensure that co n stitu tio n a lly  protected a c tiv it ie s  (i.e. 
the filin g  o f  m e rito rio us c la im s) a rc  not p roh ib ited  in 

an y  w a y . '11 s , lik e  the o rd inance scru tin ized  and 

u lt im a te ly  upheld b y  the Su p rem e C o u rt in  Groyned, 
the V e xa t io u s  L it ig a n t Statute is  constitu tional 

because it is n a rro w ly  ta ilo red  to fu rther the 

co m p elling  interest in  h av in g  a legal system  that is 

not need lessly  d isrupted  b y  base less and fr ivo lo u s  

litigation . Groyned. 408  U .S . at 121. 9 2 S .C t . 2294  

( " F a r  from  h av in g  an im p e rm iss ib ly  broad 

p ro p h y lactic  o rd inance , . . .  [the statute) pun ishes o n ly  

conduct w h ic h  d isrup ts o r is  about to d isrup t norm al 

. . .  a c tiv it ie s .” ) ;  see also Cox v. State of Louisiana. 
379  U .S . 5 5 9 . 5 6 2 . 85 S .C t . 4 7 6 . 13 L .E d .2 d  487  

(1 9 6 5 ) ( “ S in ce  w e a rc  com m itted  to a governm ent o f  

la w s  and not o f  m en , it is  o f  the utm ost im portance 

that the ad m in istra tion  o f  ju s t ic e  be ab so lu te ly  fa ir  

and o rd e rly . T h is  C o u rt  has recogn ized  that the 

unhindered and un tram m cled  fu nctio n ing  o f  o u r 

courts is part o f  the v e ry  foundation o f  o u r 

constitu tional d e m o cra cy .” ) . A s  su ch . P la in t i f f s  

overb readth  cha lleng e  fa ils .

4 . C o n s F 'u t io n a l i t v  u n d e r the  F o u rte e n th  

A m e n d m e n t .

a . P ro c e d u ra l D ue  P ro c e s s .

[4 J  N ext, P la in t if f  argues that the V e xa t io u s  1 itigant 

Statute v io la tes  the fundam enta l precepts o f  due 

process o f  fa ir  treatm ent, fa ir  p la y , d e ce n cy , and 

ju s t ic e  guaranteed b y  the Fourteenth  A m en d m en t. It 

shou ld  be noted that th is  sam e argum ent w as 

p re v io u s ly  considered  b y  the C a lifo rn ia  C o u rt o f  

A p p ea ls  in  Wolfgram and u lt im ate ly  re jected . See 
Wtdfi’ram, 53 C a l .A p p .4 1h at 6 0 . 61 C a l .K p lr.2d  694 .

T h e  Suprem e C o urt has estab lished  that duo process 

“ requ ires, at a m in im u m , that absent a co u n te rva ilin g  

state interest o f  o ve rr id in g  s ig n if ica n c e , persons 

forced to *10 1 4  settle  th e ir c la im s  o f  right and duty 

through the ju d ic ia l p ro cess m ust be g ive n  a

m ean ing fu l opportun ity  to be heard .”  Boddie u. 

Connecticut. 401 U .S . 37 1 . 377 . 91 S .C t . 780 . 28 

L .E d .2 d  113 (1 9 7 1 ) . H e re , the V e xa tio u s  L iiig a n t 

Statute fu lf i l ls  the requ irem ents re t forth in Boddie 
because (1 ) the state’s interest in  con tro lling  the 

unfettered abuse o f  the legal system  overrid es a 

litigant's persona l interest in filin g  fr .vo lo u s 

p lead ings, and (2 )  the statute p ro v ides a litigant w ith  

an am ple and m ean ing fu l oppo1 a m ity  lo be heard. In  

fact, it is  beyond dispute that the V e xa tio u s  L itig an t 

Statute e x p lic it ly  p ro v ides fo r notice and opportunity 

to be heard before the p la in t if f  is  sub jected lo any  

ad verse  e ffects  o f  the statute. M o re o ve r, even  when 

a p ro filing  o rd e r has been entered , there is never a 

“ b lanket”  p ro h ib itio n  on fu rther f il in g s ; a p la in t if f  

deem ed lo be a vexa tio u s  litigant m a y  a lw ays  file  a 

n e w  action  so long as the p resid ing  ju d g e  determ ines 

that the litig a tio n  has m erit and has not been filed for 

the purpose o f  harassm ent o r d e lay . C a l.C o d e  C iv . 

P ro c . (? 3 9 1 .7 (b ) . Su ch  determ inations arc

ap propria te ly  m ade on a ca sc-b y-casc  basis . Id. I f  the 

p la in t if f  b e lieves  that he has been w ro n g ly  denied o f  

the opportun ity  to pursue m erito rio us litig a tio n , re lie f  

b y  w a y  o f  m andam us is im m ed ia te ly  ava ilab le  to 

challenge the presid ing  ju d g e 's  abuse o f  d iscretion . 

C a l.C o d e  C iv .  P ro c . 8 1085.

I). S u b s ta n t iv e  D u e  P ro c e ss  an d  (he E q u a l 

P ro te c tio n  C la u s e  o f  the  F o u rte e n th  A m e n d m e n t.

[51 P la in t if f  a lso  argues that the V exa tio us L itig an t 

Statute v io la tes  the due process and equal protection 

clauses o f  tho Fourteenth  A m end m ent because it 

u n fa ir ly  d isc rim in a te s  against p ro  se litigants in that it 

(1 )  im poses a f in a n c ia l b a rr ie r  to the pro se litigant’s 

“ right to su e ,"  and (2 )  creates a d isp a rity  between 

how  pro sc  litigants and represented parties are 

treated b y  the co u rts . T h e se  argunv .its , how ever, 

are in su ffic ien t to in va lid a te  the statute* under the 

Fourteenth A m end m ent.

F irs t , the fact that the vexa tio u s  liiig an t may  be 

required to p ay  a " se c u r ity ”  does not v io late  the 

Fourteenth A m endm ent s in ce  th is so-called  " fin an c ia l 

b a rrie r"  o n ly  se rve s to b ar fr ivo lo u s  litig a tio n , w h ich  

is not protected b y  the C o n stitu tio n . .SVe C a lifo rn ia  

C ode o f  C i v i l P rocedure 3 9 1 .3  (stating that the 

C o urt m ay  o n ly  o rd e r the paym ent o f  a  secu rity  once 

the coutt has determ ined , " a lte r  he. ring  the evidence 

upon the m otion . . . .  that the p la in t if f  is  a vexatious 

litigant and that there is no reasonable probability 
that the plaintiff will prevail in the litigation against 
the moving defendant.") (em p h asis  added ); see also 
C a l.C o d e  C iv .  P ro c . S 3 9 1 (e ) (the am ount o f  the
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se cu rity  is  lim ited  to the opposing p arty 's “reasonable 
exp en ses . . .  in cu rred  in  o r in  connection  w ith  a 

litiga tio n  institu ted , caused  to be instituted , or 

m ainta ined  o r caused to be m ainta ined b y  a vexa tio u s 

lit ig a n t ." )  (em p hasis  added).

R e ly in g  p r im a rily  on the Suprem e C o u rt’s ho ld ing in 

Boddie, and the D is tr ic t  o f  C o lu m b ia  C o u rt o f  

A p p e a ls ’s ho ld ing  in  In re Green. 669  F .? d  77 9 . 785 

(D .C .C ir .1 9 8 1 ) . P la in t if f  e ssen tia lly  seeks to have 

th is C o u rt hold that the im position  o f  any cost 

associated w ith  c iv i l  litigation  is u n co n stitu tio n a l.-- ' 

T h is  is  not, h o w e ve r, w hat the Fourteenth 

A m end m ent req u ires , and P la in t if f s  re liance  on 

Boddie and Green is  u tte rly  m isp laced . In  fact, in 

Green, the *1 0 1 5  D is tr ic t  o f  C o lu m b ia  C o u rt o f  

A p p ea ls  e xp re ss ly  ackno w led ged  that the "rig h t o f  

access  to the cou rts  . . .  is  neither absolute or 

u n co n d itio n a l."  In re Green. 669  F .2 d  at 7 8 5 . 

Fu rth e r , in United States v. Kras. 4 0 9  U .S . 4 3 4 . 4 4 6 , 

93 S .C t . 6 3 1 . 34 I , .F d .2 d  6 26 (1 9 7 3 ) . the Suprem e 

C o u rt declined  to fo llo w  th is p a rticu la r ho ld ing  in 

Boddie afte r noting that Boddie's ho ld ing w as lim ited  

to cases in vo lv in g  a state's regulation o f  a 

fundam ental rig h t, such  as m arriage . Id. at 4 4 6 , 93 

S .C t .  631 ( " W e  are  . . .  o f  die op in ion  that the 

[b a n kru p tcy ) f il in g  fee requ irem ent does not deny  

| the litig ant o f | the equal protection o l the la w s ." ) .

I In is , under Kras, in cases w here a fundam ental right 

is  not im p licated , a statute w i l l  be upheld i f  there is a 

ra tio na l ju s t if ic a t io n  fo r it. Id.; see also Ortwein v. 

Schwab. 4 1 0  U .S . 6 5 6 . 65 6 . 93  S .C t . 1172. 35 

I ..H d .2d  572 (1 9 7 3 ) (upho ld ing  v a lid ity  o f  appellate 

f il in g  fee ap p lied  to ind igents seeking  to appeal an 

ad verse  w e lfa re  d e c is io n ).

IN 6 .  P la in t i f f  a lso  re lie s  on Roberts v 

I a l 'a l le e. 389 1J .S . 4 0 . 4 2 , 88 S .C t  194, 19

I 141.2d 4 1 (1 9 6 7 ) and Bounds v Smith. 4 3 0

I I  S ,  8 1 7 . 8 2 5 . 9 7  S .C t . 1491. 52 1 F J .2 d  

72. H o w e v e r , these cases in vo lve  a 

p iiso n er’s  right o f  access  to the courts , 

w h ich  is not ap p licab le  m this context. T h e  

V exa tio u s I itigant Statute does not ap p ly  to 

c n iu in a l p roceed ings, \ .v  ( ' a f t ’ode o lT  j v  

P roc. 3 9 1 (a ) , o r to petitions fo r w rit  o f  

habeas co rp us, see In re Bittaker. 55 

C a l Vpp ld ia t  H >1 1-12, 64 C’a l.K n tt .2 d  6 7 9 .

P la in t i f f s  a lte rn ative  argum ent that the V exa tio us 

l itigant Statute u n fa ir ly  d isadvantages pro se 

litigants is a lso  fu n d am en ta lly  flaw ed . W h ile  

P la in t if f  m ay  su b je c t ive ly  b e lieve  that the statute is a 

"w e a p o n "  bu lled  against unsuspecting persons who

arc  “ u n sk illed  at la w ,”  it lias long been recognized 

that the V e xa t io u s  L itig a n t Statute w as enacted fo r 

the purpose o f  protecting defendants from  o ve rly  

lit ig io u s , v e x in g , and harassing  p la in tiffs  and 

protecting the courts from  h av in g  to expend countless 

hours dealing  w ith  m cr itlc ss  litiga tion . T his is  c lea r 

not o n ly  from  the h isto ry  o f  the statute but a lso  from  

the v e ry  term s o f  the statute itse lf. See, e.g., First 
Western Dev. Corp. v. Superior Court. 212 

C'al. A tm .3d 86 0 . 870 . 261 C a l .R n lr . 116 (1 9 S 9 ) ( “ T h e  

vexa tio u s  lit ig an t statutes w ere  enacted to requ ire  a 

person found a vexa tio u s litigant to put up secu rity  

fo r the reasonable expenses o f  a defendant w ho  

becom es the n rg c t  o f  one o f  these o b sessive  and 

persisten t litigants w hose conduct can cause  serious 

fin a n c ia l resu lts  to the unfortunate ob ject o f  his 

a tta c k ." )

A d d it io n a lly , the V e xa tio u s  L itig an t Statute docs not, 

as P la in t i f f s  contends, sub ject pro sc  litigants to 

undue burdens that are  not eq u a lly  ho m e b y  attorneys 

and represented parties. Indeed , the V e xa tio u s  

L itig a n t Statute is not un ique; the C a lifo rn ia  C o d e  o f  

C iv i l  P rocedure  contains other s im ila r  m easures 

intended to contro l the filin g  o f  fr ivo lo u s  litigation . 

See, eg,, C a l.C o d e  C iv .  P ro c . 3 128.5 (p ro v id in g  for 

the im position  o f  sanctions against an attorney or 

p a rty  w ho  litigates in  bad fa ith ); C a l.C o d e  o f  C iv .  

P ro c . 8 907  (a llo w in g  a C o u rt o f  A p p e a ls  to im pose 

costs on a il attorney or pa rty  w ho pursues a frivo lo u s 

ap p ea l); C a l C ode C iv  P ro c . $ 12 8 .7  (p ro v id in g  for 

the im position  o f  sanctions against an atto rney who 

subm its papers to the court fo r the so le  purpose o f  

harassing  the opposing p a rty  or causing  d e lay ).

A tto rn e ys  are  a lso  subject to C a lifo rn ia  B u s in e ss  and 

P ro fessions C o d e ti 6 0 6 8 . w h ich  p ro v id e ^  inter alia, 
that an attorney m ust: ( I )  support the C onstitu tion  

and law s  o f  the U n ited  States and C a lifo rn ia , (2 ) 

m a inta in  the i expect due to the co u rts  o f  ju s t ic e  and 

ju d ic ia l o ff ic e rs , (3 )  counsel o r m ainta in  o n ly  actions , 

p roceed ings, o r defenses that appear to h im  o r her 

legal o r ju s t ; (4 )  em p lo y  m eans o n ly  as are  consistent 

w ith  tru th , and  never to seek to m is lead  the ju d g e  or 

an y  ju d ic ia l o ff ic e r  by an a rt if ice  o r fa lse  statem ent o f  

tact o r la w ; and (5 )  not encourage e ither the 

com m encem ent or the continuance o f  an action  or 

proceed ing fo r a corrupt m o tive  o f  passion  or interest.

( .4 1) A  I 1 C ode 3 6(168. A d d it io n a lly , an  attorney's 

conduct is  regulated b y  the State B a r  o f  C a lifo rn ia  

and C a lifo rn ia 's  R u le s  o l P ro fessio na l R esp o n sib ility . 

,S’i v  C a l . B  .V  P C o d e  § 6 0 68 .7  (provid ing , that a 

co n n  m ust n o tify  the * 1016 State Mar w hen sanctions 

m e xc e ss  o i'S  1,0011 a ie  im posed .)
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A ltho u g h  P la in t if f  attem pts to d istingu ish  the 

V e xa t io u s  L itig an t Statute b y  noting that law ye rs  are 

not sub ject to a ru le  that “ d isc ip lin e s”  them for 

“ lo sing  five  law su its  in  seven  y e a rs ,”  P la in t if f  

co n ven ie n tly  o ve rlo o ks  the fact that a pro se litigant's 

p rio r litigation  record  only becom es re levan t when 

that litigant attem pts to pursue a sixth litig a tio n  that 

has no reasonable p ro b ab ility  o f  su cce ss . T h is  

d istin ctio n  is s ig n ifican t and P la in t if f s  fa ilu re  to even 

ackn o w ledg e  it m akes h is argum ent u n p ersu asivc .

Fu rth e r , in eva luating  P la in t if f s  argum ent, the N inth 

C irc u it 's  a n a ly s is  in  Rodriguez is  in struc tive . In  

Rodriguez, the N inth C irc u it  considered  a F if th  

A m end m ent cha llenge to 28 U .S .C .  5 1915(e )

(co m m o n ly  re ferred  to as the "th ree-strike  ru le ” ) .  

Rodriquez. 109 F .3d at 1179. In  uphold ing the three- 

s tr ike  ru le , the N in th  C irc u it  noted that "req u irin g  

prisoners to m ake the sam e fin an c ia l d ecis io ns as 

non-prisoners before f ilin g  a cause  o f  ac tio n  does not 

v io la te  equal p ro tectio n .”  Id. T h e  court a lso  stated 

that “ (a jlth o ug h  prisoners are entitled  to m ean ingfu l 

access  lo  the courts , courts a re  not ob liged  to be a 

p layg round  w here p riso ners w ith  nothing be lter to do 

co n tin u o usly  f ile  fr ivo lo u s  c la im s . O n ly  after 

dem onstrating an in a b ility  to function  w ith in  the 

ju d ic ia l system  is an indigent inm ate asked to p ay  for 

access  to the co u rts ."  Id at I ISO . A c c o id in g ly , the 

N in th  C irc u it  conclud ed that 3 1 9 1 5 ( f )  p e rm iss ib ly  

"p re c lu d e s  p risoners w ith  a h isto ry  o f  abusing  the 

legal system  from  continu ing  to abuse it w h ile  

en jo y in g  II  P sta tus.”  /</ T h u s , und er the ho ld ing o f  

Rodriguez, neither the se cu rity  p ro v is io n  o f  the 

V e xa t io u s  1 itigant Statute n o r its analogous " s ix -  

s t i ik e  ru le "  can be considered  unconstitu tional.

F N 7 . T h e  three-strike ru le  p ro v id es that 

‘ j i | n  no event shall a p riso n er b iin g  a c iv i l  

action  or appeal n jud gm ent in a c iv i l  action 

o r proceed ing ... |u i fo rm a paup eris) i f  the 

p riso n er has, on 1 o r m ore p rio r in v a s io n s , 

w h ile  incarcerated o r detained in  any  

fa c il ity , brought an action o r appeal in a 

court o f  the U n ited  S ta les that w as d ism issed  

on the grounds that it is fr iv o lo u s , m a lic io u s , 

o r fa ils  to Mate a c la im  upon w h ic h  re lie f  

m ay be granted, un less the p riso ner is  under 

im m inent danger o f  se rio us p h ys ica l in ju iy .”  

28 U .S .C ,  $ 1015(e ).

A c c o rd in g ly , the C o tn t hereby find s tb .it the 

V e xa tio u s  I itigant Statute docs not v io late  the due 

p ro cess or equal protection c lause  o f  the F o iiitc c iit l i 

A m endm ent.

5 . D o u b le  J e o p a r d y  C la u s e  o f  (he F if th  

A m e n d m e n t .

161 P la in t if f  a lso  argues that the V e xa tio u s  L itig an t 

Statute vio lates the double je o p a rd y  c la u se  o f  the 

F ifth  A m endm ent. W h ile  the double je o p ard y  c lause  

m ay be enforced against the states due to its 

incorporation into the due p rocess c lause  o f  the 

Fourteenth A m end m ent, see Benton i 1. Maryland. 395 

U .S . 7 84 . 794 . 89  S .C t . 2 0 5 6 . 23 L .L d .2 d  707 (1 9 6 9 k  

the double jeo p ard y  c la u se  s im p ly  does not ap p ly  to 

the V exa tio u s L itig a n t Statute .

S p e c if ic a lly , the double je o p a rd y  c lau se  se rve s to 

proh ib it m u ltip le  pun ishm ents fo r criminal conduct. 

See Ahhate v. United States. 359 U .S . 187. 198-99. 

79 S .C t . 666 . 3 I .F d ,2 d  729  (1 9 5 9 ) ( “ T h e  basis o f  the 

F ifth  A m endm ent protection against double jeo p ard y  

is that a person sh a ll not be harassed b y  su ccess ive  

tria ls ; that an accused  sh a ll not have to m arshal the 

resources and energ ies necessa ry  fo r h is defense 

m ore than once fo r the sam e alleged criminal acts.") 
(em phasis  added). A lth o u g h  the cases upon w h ich  

P la in t if f  re lie s-n am e ly  United States r . I/alner. 4QQ 

U .S . 4 3 5 . 109 S .C t . 1892. 104 L .H d .2 d  487  (1 9 S 9 ) 

and *10 1 7  United States v. S-HI5.0.S'J.2.1 U.S. 
Currency. 33 F .3 d  1211) ( Dili C i r .1 9 9 4 ) -discuss the 

fact that a c iv i l  fin e  m ay be considered “ p u n it ive ."  

s ig n ifica n tly , both cases in vo lved  a predicate 

criminal o ffense . See llalner. 4 9 0  U .S . at 4 3 7 . 109

S .C t . 1892 (defendant in it ia lly  charged under

c rim in a l fa lse  c la im s  act sta tu te ); see also 
S-I05.il.S’9.2.? U.S. Currency. 33_ L 3d at 1213 

(defendants in it ia lly  e lia tg c il w ith  co n sp iracy  and 

m oney laundering a ris in g  out o f  large-scale 

m ctham phctam inc m anul'aetui ing operation). 

Fu rther, the ho ld ing  in llalper w as later abrogated by 

Iho Suprem e C o u rt in H udson v. United States. 522 

U .S . 9 3 . 98-99 .  118 S .C t . 4 8 8 , 139 l .L d .2d 4 5(1 

(1 9 9 7 ) (ho ld ing  that the double je o p a rd y  clause 

“ protects o n ly  against the im position  o f  m ultip le 

c rim in a l pun ishm ents fo r the sam e o ffense " ) ,  fh u s , 

the fact that P lu in l i f f  su b je c t ive ly  fee ls that the 

V e xa tio u s  I itigant Statute operates as a 

“ pun ishm ent" is  irre le van t. I lie  re levant in q u iiy  

m ulct the F ifth  Am endm ent is w hether the statute 

serves as a second punishm ent lo r a criminal o ll'c iise . 

w h ich  it c le a r ly  does not. Indeed , in o rd e r to reach 

this co n clu s io n , the C o u il w ou ld  have lo  first accept 

the u tterly  preposterous p rem ise  that the pursu it o f  

frivo lo u s litigation  is  c rim in a l conduct. 

A cco rd in g ly , the C o u it  finds that P h iin t ilT h a x  fa iled  

to state a c la im  under the double je o p a rd y  c lause  o f

D  3007  1 I io iiix o ii W est. No C la im  to t  In g . U .S . C iovt. W o ik x
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the F i lth  A m endm ent.

6. E x c e s s iv e  F in e s  C la u s e  o f  the E ig h th  

A m e n d m e n t .

[71 P la in t if f s  argum ent that the V e xa tio u s  L itig a n t 

Statute vio lates the e xc e ss iv e  fines c lause  o f  the 

E ig h th  A m end m ent is eq u a lly  w ithout m erit. 

P la in t if f s  sp e c ific  contention  is that the V e xa tio u s  

L itig an t Statute v io la te s  the e xcess ive  lin e s  c lause  o f  

the E ig h th  A m end m ent because it p un ishes, as w e lls  

as deters, use o f  the co u rts . H o w e ve r , like  P la in t if f s  

double je o p ard y  c lau se  a llegation , P la in t if f s  

e xce ss ive  fines c la u se  c la im  re lies en tire ly  upon the 

assum ption  that the V e xa tio u s  L itig an t Statute is 

so m eho w  related to c rim in a l conduct. T h is  

assum ption  is u n ju s tif ie d  under the ap p licab le  case 

law .

T h e  E ig h th  A m en d m en t reads in its en tire ty : 

" E x c e s s iv e  bail sh a ll not be requ ired , nor excessive  

fines im posed , n o r cru e l and unusual punishm ents 

in flic te d ."  C o n st . A m en d . V I I I .  f l ic  Suprem e 

C o u rt has long understood the E ig h th  A m endm ent to 

a p p ly  p rim a rily , and perhaps e x c lu s iv e ly , to c rim in a l 

prosecutions and pun ishm ents. Browning-Ferris 
Indus of I 'emit>nt. Inc v. Kelco Disposal. Inc.. 492  

U .S . 2 5 7 . 26 2 . 109 S .C t . 2 9 09 . 106 ~L.l-d.2d 219 

(1 9 8 9 ) : see, e.g., Fonq Yne ling u United States. 
149 U .S . 6 9 8 , 7 3 0 . 13 S .C t . 1016 , 37 L .E d .  005 

(1 S 9 3 ) (stating that E ig h th  Am endm ent is 

inapp licab le  to deportation because deportation is not 

punishm ent fo r a c r im e ). " H a il ,  lin e s , and 

punishm ent tra d itio n a lly  have  been associated w ith  

the c rim in a l p ro cess , and b y  sub jecting  the three to 

p a ra lle l lim itatio n s the text o f  the Am endm ent 

suggests an in tention  to lim it the pow er o f  those 

entrusted w ith  the c rin tin a l- la w  function  o f  

g o ve rn m en t."  Browning Ferris. 4 9 2  U .S . at 263. 109 

S .C t . 29(19 (q uo tin g  Inyiiiliom  i* Wright. 4 3 0  U .S . 

6 5 1 . 664 6 68 , 97  S .C t .  1401. 5 1 I . . E d .2 d ? I f  (1 9 7 7 ]),

A ltho ug h  the Su p rem e C o u it  has held that the E ig h th  

Am endm ent e x c e s s iv e  lin e s  c lause  extends to c iv i l  

fo rfe itu re  p io cc cd in g s , see \le\ander y United 
States. $09 U .S . 5 4 4 , $ $ Q .v i , 1 1 3 S .C t 2 7 6 6 . 125 

E E d 2 d  441 (1 9 9 .3 ). P la in t i f f s  attempt to equate the 

" se c u r ity "  p ro v is io n  o f  the V e xa tio u s  1 itigant Statute 

w ith  a " c iv i l  fo rfe itu re "  is  w h o lly  w ithout m erit. 

N o tab ly , there ate s ig n ifica n t d iffe ren ces between a 

" c iv i l  fo rfe itu re " and a " s c c u iit y "  w h ich  P la in t if f  

o verlo o ks f i r s t ,  a  c iv i l  fo rfe itu re  proceeding 

n ecessa rily  re lates to p r io r  c ii in in a l conduct See, 
e g.. United States v. Premises Known as R RH I. 14

E .3 d  86 4 . 869 (3d  C ir .  1994) ( “ T h e  G o vern m en t bears 

the in it ia l burden o f  p ro o f in attaching p roperty  for 

tria l in  c iv i l  fo rfe itu re  *1 0 1 8  cases and to do so it 

m ust estab lish  som e connection  betw een the alleged 

c r im in a l a c t iv ity  and  the . . .  property the G o vern m en t 

seeks to fo rfe it .” ) ;  see also United States v. Certain 
Real Property and Premises. 954 E .2 d  2 9 . 33 (2nd  

C ir . 1992) (stating  that 21 U .S .C .  5 8 8 1 (a )(7 )

p ro v id es for the fo rfe itu re  o f  real p roperty  w h ic h  is 

used , o r  intended to be used , in any  m ann er o r p art, to 

co m m it, o r to fac ilita te  the co m m iss io n  o f  a v io la tio n  

o f  the n arco tics  la w s ) , Second , in  a c iv i l  fo rfe itu re 

proceed ing , the G o vern m en t is  the en tity  w ho  reta ins 

the m oney o r p ro p erty . In  contrast, under the 

V e xa tio u s  L itig a n t Statute , the “ se cu rity ”  is  p rov ided  

fo r the e x c lu s iv e  benefit o f  the opposing p arty . See 
C a l . ( ’ode C iv . P ro c . 8 3 9 1 (c )  (d e fin in g  a se cu rity  as 

“ an undertaking  to assu re  p aym ent, to the party for 
whose benefit the undertaking is required to he 
furnished, o f  (lie  p a rty ’s reasonable exp e n se s ." ) 

(em p hasis  added ). T h e se  d istin ctio n s are im portant, 

as they are c r it ic a l features that bring a c iv i l  fo rfe itu re  

w ith in  the am b it o f  the E ig h th  A m end m ent. See 
Rrowninq-Ferris. 492  U .S . at 2 6 5 . 109 S .C t . 2 9 0 9 

( “ [\V ]e  th ink  it s ig n ifica n t that at the tim e o f  the 

d ra fting  and ra tif ica tio n  o f  the A m end m ent, the w ord  

" l in e ”  w as understood to mean a paym ent to a 

sovere ig n  as pun ishm ent fo r som e o ffen se .” ).

A c c o rd in g ly , there is no basis upon w h ic h  th is C o u rt 

can co n clu d e  that the V e xa tio u s  L itig a n t Statute 

v io la tes  the e xc e ss iv e  lin es  c lause  o f  the E ig h th  

A m endm ent.

7 . T h e  E x  Post F a c to  C la u s e  an d  the  H ill o f  

A t ta in d e r  C la u s e .

|S j |9 j  P la in t if f s  argum ent that the V e xa tio u s  I itigant 

Statute is an ox post facto  la w  prohib ited b y  the 

A rt ic le  1. Sectio n  10 o f  the U n ited  States 

C o n stitu tio n  is a lso  b ase less. T h e  Suprem e Court 

has e xp re ss ly  held that the ex post facto c lause  is 

aim ed at la w s  that " re tro a c t iv e ly  a lte r the d e fin itio n  

o f  crimes o r in crease  the punishm ent lo r criminal 
acts." California Ihnt. of Corrections r Morales. 
514 U  S , 4 9 9 . 504.' 115 S .C t .  1597. 131 C .E d .2 d  588 

(1 9 9 5 ) (em p hasis  added). F o r  exa m p le , the ex  post 

facto c lau se  " is  v io la ted  i f  a change in the law  creates 

‘ a su ffic ie n t t is k  o f  in creasing  the m easure o f  

punishm ent attached to the covered  c r im e .' "  I limes 
y. Thompson. 336  E .3 d  X4X . SS5  |9 ih  C i r 2 0 0 3 ) 

(q uo ting  (aliforma Dij’t oj (jn r y Mot ales, $14 

U .S . 4 9 9 . 115 S .C t .  159V 131 l J - d .2 d  5 8 8  11995)) . 

S in ce  tlic  V e xa tio u s  1 itigant Statute does not in vo lve
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penal leg isla tio n , the ex post facto c lau se  is s im p ly  

inap p licab le  to th is ca se .---

F N 8 . Fu rth e r , as D efendants co rre ctly  note, 

P la in t if f s  re liance  on Landqraf u. US! Film 
Products. 511 U .S . 24 4 . 114 S .C t . 1483. 128 

L .E d .2 d  229  (1 9 4 4 ). and Ralis v. RFF/RL 
Inc.. 770 F .2 d  1121 (P .C .C ir .1 9 8 5 ) . is 

m isp laced . B o th  I.andgraf and Ralis 
concern  " re tro a c tive ”  sta tu to ry  enactm ents. 

I.andgraf. 511 U .S . at 266-67 . 114 S .C t . 

14 S 3 : Ralis. 770 F .2 d  at 1123-24 . T h a i is 

not an issue  here.

P la in t if f  has a lso  not dem onstrated that the V e xa tio u s  

L itig an t Statute is an unconstitu tional "h il l  o f  

a tta ind er." A  b ill o f  atta inder is  “ a la w  that 

le g is la tive ly  determ ines gu ilt and in flic ts  punishm ent 

upon an id en tifiab le  in d iv id u a l w ithout p ro v is io n  o f  

the protections o f  a  ju d ic ia l t r ia l ."  Nixon e. Adm  V  of 
Gen. Scivs.. 433 U .S . 4 2 5 . 4 6 8 . 97  S .C 'l. 2777 . 53 

L .F d  2d 867 (1 9 7 7 ) . A s  stated b y  the Suprem e 

C o u rt in  Nixon. “ Just as A rt ic le  H I co n fines the 

Ju d ic ia ry  to the task  o f  ad jud ica ting  concrete ‘ cases 

o r co n tro ve rs ie s ,' so too the B i l l  o f  A tta in d er C lau se  

w as found to ‘ re lle c t . .,  the F ra m ers ' b e lie f  that the 

Leg is la tive  B ran ch  is not so w e ll su ited as p o lit ic a lly  

independent ju d g e s  and ju r ie s  to the task  o f  titling  

upon the b lam ew orth iness o f, and le vy in g  appropriate 

punishm ent upon, sp ec ific  p e rso n s .' "  Id. (quoting 

*101  Waited States r .  Brown. 381 U .S . 4 3 7 . 4 4 5 . 85 

S .C t . 1707. 14 L .H d .2 d  4 S 4  (19651). G iv e n  that the 

inherent concern  o f  the b ill o f  attainder c lau se  is the 

separation o f  p ow ers d o ctrin e , P la in t if f s  attempt to 

define the V e xa t io u s  I itigant Statute as a " h i l l  o f  

atta inder" is d ec id ed ly  stra ined . H o w eve r, even  

assum ing , arguendo, that the V e xa tio u s  1 itigant 

Statute fa lls  w ith in  the am bit o f  the b ill o f  attainder 

c lau se , P la in t if f  s til l fa ils  to dem onstrate that it m eets 

the crite ria  set fo rth  by the Suprem e C o u rt in 

Selective Service System v. Minnesota Pub Interest 
Research Groan. 4 6 8  U .S . 8 4 1 . 8 4 7 . 104 S .C t . 3348 , 

8 2 l . .F d .2 d 6 32  ( IO S 4 ).

I l l  Selective Service System, tiie Suprem e C o urt noted 

that, to constitute a b ill o f  atta inder, the statute must 

(1 )  sp ec ify  the a ffected  persons, and 12) in d ic t 

punishm ent (3 )  w ithout a ju d ic ia l tria l. Id. I lu ce  

in q u irie s  determ ine w hether a statute in flic ts  

punishm ent on the sp ec ified  in d iv id u a l or g n iu p :( l )  

w hether the challenged statute fa lls  w ith in  the 

h is to rica l m eaning o f  leg isla tive  pun ishm ent; (2 ) 

w hether the statute , v iew ed  in  term s o f  the type and 

seven ty  o f  burdens im posed , reasonab ly  can  lie  sa id

to fu rth er nonpum tive leg isla tive  purposes; and (3 ) 

w hether the leg is la tive  record  evinces a congressional 

intent to punish . Id. at 852 . 104 S .C t . 3 3 4 8 .

A ltho u g h  P la in t if f  v ig o ro u s ly  argues that the 

V e xa tio u s  L itig an t Statute is a “ sad is tic ”  statute that 

w as enacted fo r the so le purpose o f  p un ish ing  pro se 

lit ig an ts , there is s im p ly  no cred ib le  support fo r this 

co n clu s io n  outside o f  P la in t if f s  o w n  specu la tive

theories. A s  noted p re v io u s ly , it has been

co n sisten tly  recognized  that the purpose o f  the statute 

w as to protect courts and defendants from  “ the 

unreasonab le burden p laced upon [them ] by 

ground less lit ig a tio n .”  First lies tern Dev. Com, u. 

Superior Court. 212  C a l .A o n .3d 860 . 87 0 . 261 

C a l.R o tr . 116 (1 9 8 9 ). S in ce  th is purpose is

d ec id ed ly  leg itim ate and non-pun itivc , P la in t if f  has 

not dem onstrated that the V e xa tio u s  L itig an t Statute 

is a " h i l l  o f  a tta ind er."

8 . S u p re m a c y  C la u s e .

l ast. P la in t if f  argues that the V e xa tio u s  L itig an t 

Statute co n flic ts  w ith  num erous federal law s  thereby 

v io la tin g  the Su p rem acy  C la u se  o f  the U nited  States 

C o n stitu tio n . S p e c if ic a lly , he contends that the 

V e xa tio u s  I itigant Statute "c o n flic ts  w ith  the right 

under T it le  28 U .S .C .  S 1654 to litigate in pro per 

and the right p rovided  under J  it le 28 U .S .C . 3 I f>15 

. . .  to conduct a ease w ithout prepaym ent o f  fees or 

im position  o f  ‘ s e c u r ity .’ "  A d d it io n a lly , P la in t if f  

argues that the  statute vio lates 4 2 U .S .C . 3 1983. ^  

A l l  o f  these argum ents la ck  m erit.

FN'Q. P la in t if f  a lso  argues that the V e xa tio u s  

L itig an t Statute im p rop erly  "enab les a sta le 

court to p ro h ib it and pun ish  a pro se litigant 

fo r fa ilin g  to p re va il in five  litigations in a 

federal court under federa l s tandards." 

H o w eve r, lie  fa ils  to articu la te  how  th is  

v io lates (lie S u p rem acy  ( lause.

I I ' l ]  l u s t, there Is- no inherent co n flic t w ith  28 I L S . t '

£  1654. w h ich  p rov ides that "p artie s m a y  plead and 

conduct their o w n  eases p e rso n a lly "  accord ing  to the 
rules of such courts Id N or is there a co n lh e t w ith  

28 U .S  (* , s 1915 . w h ich  e x p lic it ly  p rovides llrat a 

federa l court m ay d ism iss  a ease filed  in fin nut 
pauperis i f  the court determ ines that the action or 

appeal is fr ivo lo u s , m a lic io u s , o r fa ils  to stale a c la im  

tut w h ic h  re l ie f  m ay  he granted 28 U .S .C  

1 9 |s (e ) .  A s  to P la in t if f s  3 1983 c la im , as

p re v io u s ly  exp la in ed , supra, this is prem ised o il h is 

Unwed assum ption  that a person has an absolute right
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to file  lit ig a tio n , regard less o f  its m erits . T h e re  is no 

su ch  right under the C o nstitu tio n . See Hill Johnson's 
Restaurants. Inc.. 461 U .S . at 74 3 . 103 S .C T . 2161 

(" [B Ja s c le s s  litigation  is not im m unized  by the F irs t  

A m en d m en t righ t to p e tit io n .") . A cco rd in g ly , *1 0 2 0  

P la in t i f f  has fa iled  to state a c la im  under the 

S u p rem a cy  C lau se .

9. Th ird Party Standing.

1111 A ltho u g h  the C o u rt has conclud ed  that the 

V e xa t io u s  L itig a n t Statute is constitu tional and that 

D e fen dants are entitled to judgm ent as a m atter o f  

la w  on the m erits  o f  P la in t if f s  C o m p la in t , the C o urt 

w i l l  b r ie f ly  address D efendant's ob jection  to 

P la in t i f f s  purported th ird-party standing .

A s  p re v io u s ly  noted, supra, P la in t if f  seeks 

d e c la ra to ry  ju d g m ent in th is action  on b e h a lf o f  

h im s e lf  and on b e h a lf o f  “ a ll persons appearing o r 

try in g  to appear in  the C o u rts  o f  C a lifo rn ia  w ithout 

benefit o f  representation by co u n se l."  F irs t  

A m en d ed  C o m p la in t ( “ F A C " )  at 1 :23-25 , 

D efendants have conceded that P la in t if f  has standing 

to pursue this action  on b e h a lf o f  h im s e lf  Sec 
W olfe. 392 F .3 d  at 364 (fin d in g  that P la in tiff ’ s p rio r 

sta le  court actions are  su ff ic ie n t to estab lish  that 

P la in t i f f  is  threatened w ith  actua l harm  from  the 

future operation  o f  the V e xa tio u s  I .itigant Statute and 

there fo re  su ffic ie n t lo  estab lish  stand ing ). H o w eve r, 

D e fend ants argue that P la in t i f f  does not have 

stand ing  to assert constitu tional righ ts on b e h a lf o f  

o th e r persons.

“ A r t ic le  I I I  o f  the C o nstitu tio n  lim its  the 'ju d ic ia l 

p o w e r' o f  the U n ited  States to the reso lution  o f  

‘ ca se s ’ and ‘ co n tro ve rs ie s .' "  Voile v Forge Christ ion 
College v. ■intericons IJn iletl for Semin Hum < <J 
Church A' State. 454  U .S . 4 6 4 .4 7 1 . 102 S .C t . 7 5 2 . 70 

l , .F d .2 d  700  (1 9 8 2 ) (c ita tion s om itted ). G e n e ra lly , 

there are three requ irem ents for A rt ic le  I I I  standing: 

(1 )  in ju ry  m  fact, w h ich  m eans an invasio n  o f  a 

le g a lly  protected interest that is  (a ) concrete and 

p a rticu la rized , and  (h ) actual o r im m inent, not 

co n jectu ra l o r h yp o the tica l; (2 )  a  causal re lationsh ip  

betw een the in ju ry  and the cha lleng ed  conduct, w h ich  

m eans that the in ju ry  fa ir ly  can  be traced to the 

challenged  action  o f  the defendants, and lias not 

resu lted  from  the independent action  o f  som e third 

p a rty  not before the co u rt; and (3 )  a like liho o d  that 

the injury w il l  he redressed by a favo rab le  d ec is io n , 

w h ic h  m eans that the prospect o f  obtain ing re l ie f  

from  the in ju ry  as a resu lt o f a  favo rab le  ru lin g  is not 

loo spot, illa t ive . I.ujan u  Defenders of W ildlife, 504

U .S . 5 55 . 560-61 . 112 S .C t . 2130 . 119 L .F d .2 d  351 

(1 9 9 2 ) . T h e  p a rty  in vo k in g  federa l ju r isd ic t io n  bears 

the burden o f  estab lish ing  each  o f  these elem ents. Id.

C o u rts  ty p ic a lly  em p loy  a presum ption against third- 

party standing . Singleton v. Wulff. 428  U .S . 106. 

113-14. 96  S .C t . 2 8 6 8 . 49  L .F d .2 d  826  (1 9 7 6 ). 

H o w eve r, the presum ption m ay be rebutted in 

c ircu m stan ces w here : ( I )  the litigant has su ffe red  an 

in ju ry  in  fact and has a c lo se  re lation  to the third 

p a rty ; and (2 )  w here there is som e h indrance to the 

Ih ird -jia rty 's  a b ility  to protect h is  o r her ow n  interests. 

See Powers v. Ohio. 4 9 9  U .S . 4 0C . 4 1 1 . I l l  S .C t . 

1364. 113 I . .F d .2 d  411 (1 9 9 1 ) . P la in t if f  argues that 

he m eets both o f  these exceptions due to the unique 

nature and c ircum stances o f  th is c a se .^ ^  T h e  C o urt 

*1021  docs not find P la in t if f s  argum ent persuasive . 

F irs t , P la in t if f s  contention that “ a ll persons appearing 

o r try ing  to appear in the C o u rts  o f  C a lifo rn ia  w ithout 

benefit o f  representation b y  co unse l”  are  subjected to 

the V e xa tio u s  I.it ig an t Statute resu lts from  a gross 

m isread ing  o f  the Statute . A s  th is C o u rt has 

observed , supra, the term s o f  the Statute m ake it c le a r 

that it ap p lies to o n ly  a lim ited  c la ss  o f  persons; 

sp e c if ic a lly , it app lies o n ly  to those persons w ho  have 

dem onstrated a c le a r in ab ility  to pursue m erito rious 

litigation  or w ho have u tterly  fa iled  to ad ro itly  

navigate the C a lifo rn ia  court system . A cco rd in g ly , 

the c la ss  o f  persons that P la in t if f  seeks to represent is 

u n n ece ssa rily  overbroad and , therefore , P la in t if f  has 

not dem onstrated that he has a c lo se  re lationsh ip  w ith  

such  parties. Second , P la in t if f  has not e ffe c t iv e ly  

dem onstrated that there is a n y  h indrance to the tlm d 

parties’ ab ilitie s  to protect th e ir o w n  interests, fo  the 

co n tra ry , as Defendants co rre c tly  note, a person 

determ ined to he a "vexa tio u s  lit ig an t" cun a lw a y s  

challenge such determ ination through the appropriate 

appellate  p rocess. In fact, it appears that P la in t if f s  

b e lie f t lu t  th ird  parties are hindered in pursu ing  such 

litigation  is prem ised so le ly  on P la in t if f s  su b jective  

b e lie f that other persons are not capab le  o f  

"proceed ing  w ith  the leve l o f  ab ility  and com petence 

that they now  have w ith  W o lfe  e ffe c t iv e ly  

representing, th em ." P i's  Supp . R e p ly  to D e l’s M o l. 

at 12 :8-10 . l lu s  argum ent has no b asis  in  la w  or 

fact. Fu rth er, because the C o urt has conclud ed  that 

P la in t if f  has not ra ised a cog nizab le  c la im  under the 

F irs t A m end m ent, the Suprem e Court's ho ld ing in 

11 road in I. »• Oklalionia -11 3 U S  6 0 1 . (i ! 2 ,  93 S .(  I 

29 0 8 . 37 I I 'd  2d 830  ( J9 7  3J does not support 

P la in t if f s  position . ,SVe id. (fin d in g  that the 

restric tion  on  thud p a rly  standing is re laxed  when the 

p la in t if f  is asserting a I irst A m endm ent c la im ). 

A cco rd in g ly , the C o n n  sustains Defendants' 

ob jection  lo  P la in t if f s  assertion  o f  standing on b e h a lf
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F N IO . P la in t if f  has a lso  filed  a Request fo r 

Ju d ic ia l N o tice  |D o ck e t N o . 2 85 ] ask ing  the 

C o urt to take ju d ic ia l notice o f  the fo llo w in g  

docum ents: (1 )  a June 3 0 , 1999 co p y  o f  the 

V exa tio us L it ig a n t L is t , (2 ) an incom plete 

excerp t from  a D ecem ber 15, 2004  artic le  o f  

the Daily Journal regard ing P la in t if f ; (3 )  a 

co p y o f  the P ro filin g  O rd er fo rm  used b y  the 

C a lifo rn ia  co u rts ; and (4 )  an A p r il  29 , 2005 

co p y  o f  the V e xa t io u s  L itig a n t L is t . P la in t if f  

docs not c le a r ly  exp la in  w h y  he w ants the 

C o u rt to lake ju d ic ia l no tice  o f  these 

docum ents. H o w e ve r, it appears to the 

C ourt that som e o f  these docum ents are 

tan g cn tia lly  re lated  to P la in t if f s  third-part 

standing argum ent. A cco rd in g ly , P la in t if f s  

Request fo r Ju d ic ia l N otice is G R A N T E D  

IN  P A R T  A N D  D E N IE D  IN  P A R T .  T h e  

Court hereby lakes ju d ic ia l notice o f  the 

June 3 0 , 1999 co p y  o f  the V e xa tio u s  

L itig an t L is t , the D ecem ber 15, 2004  Daily 
Journal a rt ic le , and the A p r il 2 9 , 2005 co p y 

o f  the V e xa t io u s  L itig an t L is t  fo r the lim ited 

purpose o f  determ in ing  w hether P la in t if f  has 

th ird-party standing .

C O N C L U S I O N

I I IS  I IH R E H Y  O R D E R E D  IT IA  I P la in t if f s  M o tio n  

fo r Judgm ent on the P lead ings | D ocket N o. 2 64 ) is 

D E N IE D  and D efendants' C ro ss-M o tio n  for 

Judgm ent on the P lead ings (D o cke t N o . 2 7 6 1 is 

G R A N T E D .

I I  IS  F U R T H E R  O R D E R E D  T H A T  P la in t if f s  

Request fo r Ju d ic ia l N o tice  |D o cke t N o, 2 S 5 | is 

G R A N  I I I )  IN  P A R  I A N D  D E N IE D  IN  P A R T .

I I  IS  S O  O R D E R I  I ) .
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causes o f  action . A l l  m atters ca lendared  in th is 

action  arc  V A C A T E D .  T h e  C le rk  sh a ll c lo se  the file  

and term inate an y  pending m atters.

I T  IS  S O  O R D E R E D .

N .D .C a l.,2 0 0 5 .

NVolfc v . G eorge 

385 F .S u p p .2 d  1004

B r ie fs  and O ther Re lated  D ocum ents (B a c k  lo ton)

• 4 :( )0 C V 0 I0 4 7  (D o c k e t) (M a r . 2 7 , 2 0 0 0 )

E N D  O F  D O C U M E N T

J U D G M E N T

In  acco rdance w ith  the C o u rt’s O ld e r denying 

P l . i in t i l f s  M o tio n  I'm Judgm ent on the P lead ings and 

granting D efendants' C ro ss-M o tio n  fo r Judgm ent on 

the P lead ings,

1 1 IS  l l l- .R P M Y  O R D E R E D  I H A T  fina l judgm ent is 

entered in favo r o f  D efendants on a ll o f  P la in t if fs
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