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FISCAL NOTE

SESSION

Identifier (file name): HB307-DPS-DET-02-19-08

Title "An Act relating 10 penalizing certain misdemeanor
domestic violence offenses as felonies.”

Sponsor Representative Holmes

Requester House Finance

Expenditures/Revenues
Note: Amounts do not include inflation unless otherwise noted below.
Appropriation
Required

FY 2009 FY 2009

OPERATING EXPENDITURES
Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING 00 00

CAPITAL EXPENDITURES
|CHANGE IN REVENUES(

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Other Interagency Receipts
TOTAL 00 00

Estimate of any current year (FY2008) cost:

POSITIONS
Full-timo
Part-lime
Temporary

Fiscal Nole Nuer: (AZ'S B
%\mwa 3/18/08 i

Public Safety

RDU Alaska Stale Troopers
Component AST Detachments
Component Number 2325
(Thousands of Dollars)
Information
FY 2010 FY 2011 FY 2012 FY 2013
00 00 00 00
00 00 00 00
00

FY 2014

00

00

ANALYSIS: MBS{HHDB%)MIEX _ o
This bill imposes enhanced pendlties for ceéftain domestic violence offenses under AS 11.41. If a person has been

previously convicted on two or more separate qualifying offenses, then tho crime and penalty are increased to a class C

felony.

Passage of this legislation will not increase tho number of arrests made or cases referred for prosecution. This bill will

have no fiscal impact on the department.

Proparod by; Lt Rodnoy Dial
Division Alaska State Troopers

Approved by: %&Wﬁﬁﬂ;%m

(RIMITYI0Z7 M

Phono 907-269-5591

Dnto/Timo 2/19/08 3:4/PM

Dato 2/19/2008

Pago Lof 1
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FISCAL NOTE

STATE OF ALASKA

Fiscal Note Number:

hb307scscs(jup) law-crim odofh

SCSCSHB307(JUQ)

LAW

Criminal Justice Litigation

2008 LEGISLATIVE SESSION Bill Version:
() Publish Dale:
Identifier (file name): Dept. Affected:
Title An Act relating to crimes of domestic violence. RDU Criminal
Component
Sponsor REPRESENTATIVE(s) HOLMES
Requester SENATE FINANCE Component Number

Expenditures/Revenues

(Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

Appropriation
Required

OPERATING EXPENDITURES FY 2009
Personal Services *
Travel
Contractual
Supplies
Equipment
Land &Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING *

CAPITAL EXPENDITURES |

CHANGE IN REVENUES ( ) 00
FUND SOURCE

1002 -ederal Receipts

1003 GF Match

1004 GF

1005 GF/Program Roceipts

1037 GF/Mental Health

Other Interagency Receipts
TOTAL

Estimato of any current year (FY2008) cost:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS: il WQ
See attacheaqanalysisl. | g

Prepared by:  Robert Meinors. Administrativo Services Manager
Division Administrative Services Division

FY 2009

00

Information
FY 2010 FY 2011 FY 2012
| |
00 00 00

(Thousands of Dollars)

0.0

2202

FY 2013 FY 2014

00 00

Phone 907.465 5427

Date/Time 4/7/08 11>15 AM

Approved by !nlis %)Irbet Al Cenerd

(iinvi.d il OVD)

Dato *1/7208

Page 1lof2



FISCAL NOTE

STATE OF ALASKA HILL NO. SCCSHB307(JWD)
A8 LEGISLATIVE SESSION

ANALYSIS CONTINUATION _ .
SCSCSHB 307 maf.es a conviction for Assault in the Fourth Degree (excluding fear assaults) a class

C felony if the defendant, within the prior 10 years, has been convicted of two or more crimes against a person.
The predicate offenses include homicide, assault, stalking, and first, second, and (in some instances) third

degree sexual assault.

The draft also clarifies that a prior conviction would not be counted unless the offense occurred after the
effective date of the bill,

The bill increases the classification of the offense (Assault in the fourth degree under tho conditions described
above{) to a class C felony. Felony offenses are generally more expensive than misdemeanor cases; however,
it is difficult to predict with any certainty the fiscal impact this bill may have for the depadmenl and it should be
considered indeterminate at this time.

P..go 2 of 2



FISCAL NOTE

STATE OF ALASKA Fiscal Note Nuer,
8 LEGISLATIVE SESSION Bil \ersion: SCS CSHB 307(JUD)
() Publisn Date:
Identifier (filen a m e ) Dept. Affected; Administration
Title “An Act relating to penalizing certain misdemeanor assaults as RDU Legal and Advocacy Services
as felonies.l Component Public Defender Agency
Sponsor Representative Holmes
Requester Senate Finance Committee Component Number 1631
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
Appropriation

Required Information
OPERATING EXPENDITURES FY 2009 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013 FY 2014
Personal Services
Travel
Contractual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous
TOTAL OPERATING 00 00 00 00 00 00 00

CAPITAL EXPENDITURES

CHANGE IN REVENUES (
FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Roceipts
1037 GF/Montal Health

Other Interagency Receipts
TOTAL 00 00 00 00 00 00 00

Estimate of any current year (FY2008) cost:

POSITIONS
Full-time
Part-timo
Temporary

ANALYSIS: Wﬁmmﬁ i]m

Phono 3873
Dato/Timo 4/8/2008/ 1:25 pm

Dato 4/8/2008

Prepared by  Sonator Bort Stedman
Sonato Financo Comrmttoo, Co-Chair

Sonator Lyman Hoffman
Sonato Financo Committee. CoChair

(e TIM0r ovp Pago 1of 1



FISCAL NOTE

STATE OF ALASKA Fiscal Note Nurber;
8 LEGISLATIVE SESSION [ \orson: SCS CSHB 307(JUD)
Pubish Dete;
Identifier (file name): Dept. Affected; Administration
Title "An Act relating to penalizing certain misdemeanor assaults as RDU Legal and Advocacy Services
as felonies." Component Office of Public Advocacy
Sponsor Rep. Holmes, Gara, Dahlstrom, Fairclough, Johnson,etc.
Requester Senate Financo Committee Component Number
Expenditures/Revenues (Thousands of Dollars)
Note; Amounts do not include inflation unless otherwise noted below.
Appropriation

Required Information
OPERATING EXPENDITURES FY 2009 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013 FY 2014
Personal Services
Travol
Contraclual
Supplies
Equipment

Land & Structures
Grants & Claims

Miscellaneous {
TOTAL OPERATING 00 00 00 00 00 00 00

[capital expenditures'

CHANGE IN REVENUES ( 0

FUND SOURCE

1002 Federal Receipts
1003 GF Match

1004 GF

1005 GF/Program Receipts
1037 GF/Mental Health

Other Interagency Receipts
TOTAL 00 00 00 00 00 00 00

(Thousands of Dollars)

Estimate of any current year (FY2008) cost:

POSITIONS
Full-time
Part-timo
Temporary

ANALYSIS: m Whm

Phono 3BV3
Dato/Tirno 4/8/2008/ t:25 pm

Dato 4/8/2008

Preparod by  Sonator Port Sledman
Sonato Finance Committeo, Co-Chair

ggnator yman Hoffman

nato Finance Committeg, Co-Chair

(Rmwd IQEVCAOOW) Pago 1of 1



FISCAL NOTE

STATE OF ALASKA Fiscal Note Number;
A8 LEGISLATIVE SESSION Bil VerS|0n SCS CSHB 307AD)
() Publish Date:
Identifier (file name): Dept. Affected: Alaska Court System
Title Assaults: Repeat Offenders [RDU Trial Courts
Component Trial Courts
Sponsor Representative Holmes
Requester Senate Finance Committee Component Number 768
Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
Appropriation
Required Information
OPERATING EXPENDITURES FY 2009 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013 FY 2014
Personal Services 23.8 40.9 67.1 94.1 101.4
Travel 08 23 4.0 5.6 6.0
Contractual 19.7 50.7 86.0 1215 130.4
Supplies 6.0 3.0 3.0 3.0 3.0
Equipment
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING 00 00 50.3 96.9 160.1 224.2 240.8
CAPITAL EXPENDITURES I |
|CHANGE IN REVENUES ( ) | I | |
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF 50.3 96.9 160.1 224.2 240.8
1005 GF/Program Receipts
1037 GF/Mental Health
Other Interagency Receipts
TOTAL 00 00 50.3 96.9 160.1 224.2 240.8
Estimate of any current year (FY2008) cost:
POSITIONS
Full-time
Part-time 1 l 1 |
Temporary' | l 1 1 1

ANALYSIS: ma& i

SCS CSHB 307(JUD) will make "a misdemeanoi, physical crime against a person (assault in tho fourth degree) a class
C felony if the defendant has boon convicted two or more times of certain crimes against a person within the past ten
years. The predicate crimes include assault crimes under AS 11.41.100 - 282 (excluding the non-physical crimes), most
municipal assault offenses, stalking in the first and second degree, and first and second degree sexual assualt and

sexual abuse of a minor in the first, second and third degree.

Continued on page 2.

Prepared by:  Doug Wooliver, Administrative Attorney Phono 907-463-4750
Division Alaska Court System Date/Time 4/4/08 12:55 PM

Approvod by: - Sfe hdydigu%o%gmnistrativo Director Dato 4408

BB
&




(Rieed BN Page 1of2
FISCAL NOTE

STATE OF ALASKA BILL NO. SCS CSHB 307(JUD)

A8 LEGISLATIVE SESSION

ANALYSIS CONTINUATION

Court records show that had this law been in place in calendar year 2007 the court would have seen approximately 600
misdemeanor crimes charged as felonies. Because felony crimes are more expensive and time-consuming than
misdemeanor crimes, this bill will impact the court system.

This bill is prospective in that the only prior convictions that will apply will be those that occur on or after the effective date

of this Act. Based on a study of their current population, the Department of Corrections estimates that the criminal justice
system will see approximately 14% of these new felony offenders in FY 2010, 23% in FY 2011, 27% in both FY 2012 and

2013, and 6% in FY 2014,

This fiscal note reflects the cost of additional superior court judicial and clerical time as well as additional juror costs.

Pago 2 of 2



FISCAL NOTE

STATE O ALASKA Fiscal Nolo Number;
AIB LEGISLATIVE SESSION Bill Version: HB30/CS TS (DO

() Publish Dato:

Identifier (lilo name): HB307-DOC-ID0O-02-Q7-00 Dopt. Affected: Corrections

Title "An Act relating lo penalizing certain misdemeanor assaults RDU Population Management
as felonies.” Component Institution Director's Office

Sponsor Representative Holmes
Requester Senate Finance Component Number 524

Expenditures/Revenues (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
Appropriation
Required Information

OPERATING EXPENDITURES FY 2009 FY 2009 FY 2010 FY 7°11 FY 2012 FY 2013 FY 2014

Personal Services
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING

e o o o o
® I e e ye o

........
® & © o o o o o

CAPITAL EXPENDITURES 1 1

CHANGE IN REVENUES ( ) 1 1 1 1

FUND SOURCE (Thousands of Dollars)

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other Interagency Receipts
TOTAL

Estimato of any current year (FY2008) cost:
POSITIONS

Full-time ¢ . ° . *
L] L] L] L] 4 L]

Part-time
Temporary : ‘ * *

ANALYSIS: (ltlahas%mtpo , |
Passage of this legislation will have an impdct on tho Department of Correction:

The department has calculated costs associated wilh tho potential increase in mandays based on a blended iato  vur,.go of in-;

and out-of-state daily bed rates) of $85.00 per day.
(See pago 2)

Prepared by: ~ Shadcon Gnifin, Diroclur Phono (907)455-3339
Division Administrativo Services Diito/Tuno 4/4,08 3 10 PM

Approved by W%%%MSSM Deto 4408

G0 WKAXHU Pago lof2
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FISCALNOTE

STATE OF ALASKA BILLNO.  HRSOTTScs (i)
2008 LEGISLATIVE SESSION (jud) o O4-Odce

ANALYSIS CONTINUATION

One addilional Adull Probation Officer position with SUﬁpOFt costs will bo necessary when the total crimo legislation increases lhe
offender population by 80. The estimated cost for each required position is $85,600..

Offender population is based on the Courts information reflecting 600 Assault IV cases which have the potential to become felony
cases. InFY2007, the Courts reflected a 76% conviction rate of felony cases.

Based on tho information provided by the Courts, the Department of Corrections anticipates an impact of up to approximately 456
offenders annually. The department is also estimating that each offender will be incarcerated for 18 months.

The following reflects the impact of the increased offender population with passage of this legislation as:

Anticipated offender growth impact.
Increased mandays :

2009 2010 2011 2012 2013 2014
Total Annual Offender Count. 0 63 192 312 395 457
Total 6 Month Offender Count; 63 192 312 395
Increased Mandays . 0 22,995 81,546 149,136 200,959 238,695
Estimated annual costs .

Blended Daily annual bed rate . $05.00
Annual Inc_arceration Costs: $0 $1,954575 $6,931,410 S12.676.560 $17,081,515 $20,289,075
Probation Officer Costs: $0 $0 S0 $85,600 $256.800  $513,600
Total Annual Costs . SO $1,954,575 $6,931,410 $12,762,160 S17.338.315 $20,802,675
PO PFT's || 0 0 0 1 3 6

Data from Offender Tracking Information System reflecting tho percentage of time from 1st to 3rd conviction :

Months Offenders  Percentage
0- 12 75 13.86%
13-24 153 28.28%
25-36 142 26.25%
37-48 98 18.11%
49-60 55 10.17%
61 -67 18 3.33%

541 100.00%

Pago 20f 2



FISCAL NO IE
STATE OF ALASKA Fcal Note Nurrher*
AXB LEGISLATIVE SESSION \Brson: SCS CSHB 307(J.D)
Publisn Dele:
Identifier (file name): HB307SCSCS(JUD)-DOA-OPA-4-08-08 Dept. Affected: Administration
Title "An Act relating lo penalizing certain misdemeanor assaults as RDU Legal and Advocacy Services
felonies." Component Office of Public Advocacy
Sponsor Reps. Holmes. Gara. Dahlslrom. Fairclough. Johnson, etc.
Requester Component Number 43
Expenditures/Revenues (Thousands of Dollars)
No*a: Amounts do not include inflation unless otherwise noted below.
Appropriation
Required Information

OPERATING EXPENDITURES FY 2009 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013 FY 2014
Personal Services 202 535 925 131 5 1445
Travel 07 1.8 31 4.4 4.8
Contractual 85 26 39.0 55.5 61.0
Supplies 0.4 10 17 25 2.7
Equipment 1.2 33 57 81 22
Land 5 Structures
Grants & Claims
Miscellaneous

TOTAL OPERATING 10 00 311 82.1 142.0 201.9 215.2
CAPITAL EXPENDITURES i i i r
CHANGE INREVENUES ( )
FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Matcn
1004 GF 00 00 311 821 1420 201.9 2152
1005 GF/Program Receipts
1037 GF/Mental Health
Other Inleragency Receipts

TOTAL 00 00 311 82.1 142.0 201.9 215.2

Estimate of any current year (FY2008) cost:
POSITIONS
Full-time 00 000 000 000 000 000 100
Part-time 00 0 0 0 0 0 0
Temporary 00 0 0 0 0 0 0

ANALYSIS: m‘mpﬂbﬁm

This bill will convert the class A misdemeanor crime of assault in fourth degree
class C felony for criminal defendants previously convicted two or more times o

gphysi_cal crime against a person) inlo a
certain crimes against a person within

the past ten years The predicate crimes include assault crimes under AS 11.41 100 -282 (excluding the non-physcial
crimes), most mummgal assault offenses, stalking in the first and second degree, and first and second degree sexual

assault and sexual abuse of a minor.

Continued on page 2

Phone 907 269 3504

Prepared by  Rachel Levnl. Acting Director
Division Offico of Public Advocacy

Dalo/Timo 4/8/08. 830 n m

Dato 4808

Approvod by £, 'rc“%%wmssjoner

(ML KR | M

Page 1of2



FISCAL NOTF.

STATE OF ALASKA HILL NO. HB 3)
2008 LEGISLATIVE SESSION

ANALYSIS CONTINUATION

The Alaska Court System's records show that had this law been in place in calendar year 2007, there would
have been 600 misaemeanor crimes charged as felonies. Because felony cases are more exBensive and
lime consuming than misdemeanors, and because a number of these cases would otherwise be handled by
municipal defenders rather than OPA, this bill will impact the Office of Public Advocacy. Although this bill is
prospective, based upon numbers from the Department of Corrections, we believe that by 2014, the Agency
will receive appointments in 130-180 new felony cases each year. This will result in the need for 1 new
attorney position. We also anticipate increased contractual costs to pay for representation of clients in areas
where OPA does not have staff attorneys or due lo conflicts of interest.

Page 20f 2



FISCAL NOTE

Fiscal Note Nurrber:
gﬁﬁ%e SCS CSHB D)

Administration
Legal and Advocacy Services

1631

STATE OF ALASKA
AXB LEGISLATIVE SESSION
Identifier (file name): HB307SCSCS(JUD)-DQA-PDA-4-08-08 Dept. Affecte cb
Title "An Act relating to penalizing certain misdemeanor assaults RDU
as felonies." Component Public Defender Agency
Sponsor Representative Holmes
Requester Senate Finance Committee Component Number
Expenditures/Revenues (Thousands of Dollars)

Note: Amounts do not include inflation unless otherwise noted below.

OPERATING EXPENDITURES
Personal Serv'ces
Travel
Contractual
Supplies
Equipment
Land & Structures
Grants & Claims
Miscellaneous
TOTAL OPERATING

ICAPITAL EXPENDITURES
CHANGE IN REVENUES (

FUND SOURCE

1002 Federal Receipts

1003 GF Match

1004 GF

1005 GF/Program Receipts

1037 GF/Mental Health

Other Interagency Receipts
TOTAL

Appropriation

Required
FY 2009

00

00

Estimato of any current year (FY2008) cost:

POSITIONS
Full-time
Part-time
Temporary

ANALYSIS:

SCS CSI1D 307(JUD) vH| m’(a]

FY 2009

00

FY 2010

Information

Fy 2011 FY 2012

107.1 214 2 321.3
26 5.2 7.7
19.1 382 572
17 34 50
67 134 201
137.2 274.4 411.3

1

(Thousands of Dollars)

1372 274 4 4113
137.2 274.4 4113
1 2 3

FY 2013
3213
7.7

572

50

201

411.3

4113

411.3

FY 2014
321.3
7.7
572

50
201

411.3

411 3

411.3

w
ke a misdemganor, physical crime against a person (assault in the fourth degree) a class C

felony if the defendant has been convicted two or more times of certain crimes against a person within the past ten
years The predicate crimes include assault crimes under AS 11.41 100 - 282 (excluding the non-physical crimes), most
municipal assault offenses, stalking in the first and second degree, and first and second degree sexual assun't and
sexual abuse of a minor in tho first, second and third degree

Continued on pape 2

Prepared by
Division

Quinlan Steiner. Director
Public Defender Agency

Approvod by Bae(aé]aler{‘gﬁllr& &fﬁﬁ]éﬁ; r&r}nissioner

t1, 1 iluavorovn

Phorie 907-334-4414
Dale/Time 4/8/08 8 38 AM

Dale 4/8/2008

Page lof 2



FISCAL NOTE

STATE OF ALASKA BILL NO. CSSB234(JUD)
2008 LEGISLATIVE SESSION

ANALYSIS CONTINUATION

Court records show Ihat had this law been in place in calendar year 2007 Ihe court would have seen
approximately 600 misdemeanor crimes charged as felonies. Because felony crimes are more expensive
and time-consuming than misdemeanor crimes, this bill will impact the Agency.

This bill is prospective; only prior convictions that will apply will be those that occur on or after the effective
date of this Act. The Agency expects as many as 300-425 new felony cases. The Agency anticipates the
need for two new attorney positions and one law office assistant position due to the expected additional
cases and to Ihe increased complexity of cases that would have tormerly been processed as misdemeanors.

Page 2012



ALASKA STATE LEGISLATURE

Representative Lindsey Holmes
Representative Nancy Dahlstrom
Representative Anna Fairclough
Representative Les Gara
Representative John Harris
Representative Craig Johnson
Representative Bob Buch
Representative Andrea Doll

House Bill 307: “Three Domestic Violence Strikes:
Jrdmisdemeanor conviction will be charged as a felony.”

Sectional Analysis

Section 1. Adds intent language that establishes the defendant in a domestic violence case
subject to an enhanced penalty must be the perpetrator of the crime and not an innocent victim

of domestic violence.

.Section 2. Amends Alaska Statute 11.41.220, assault in the third degree, to provide that when
a person has been previously convicted on two or more separate occasions in the preceding 10
years of a domeslic violence felony or of domestic violence assault in the fourth degree, then
that person’s third or next domestic violence assault in the fourth degree is increased to

assault in the third degree and punished as a class C felony.

Section 3. Clarifies the date on which a conviction is understood to have occurred for
purposes of the 10 year lookback. Defines “household member™ for purposes of proving that

a crime involved domestic violence.

Section 4. This section establishes that the new statute is prospective only and will not be
applied to previous domestic violence convictions.

State Capitol. Juneau. Alaska 99801 (907) 465-4919 Fax: 1907) 465-2137
Rep.Lindsey linlmestS'legis slate.ak.us



LEGAL SERVICES
DIMSION OF LEGAL. AND RESEARCH SERVICES

LEGISLATIVE AFFAIRS AGENCY ,
&907) 465-3867 or 465-2450 STATE OF ALASKA Stato Capitol
AX g907) 465-2029 . Juneau, Alaska 99801-1182
Mail Stop 3101 Deliveries to: 129 6th St., Rm. 329
MEMOKANDUM February 8, 2008
SUBJECT: May prior convictions that have occurred before the effective date
of a new offense be used to aggravate the offense or a sentence
imposed for the new offense? (Work Order No. 25-LS 1236/E)
TO: Representative Lindsey Holmes
FROM: Gerald P. Luckliauj

Legislative Counse

Question Presented: May prior convictions that have occurred before the effective date
of a new offense be used to aggravate the offense or a sentence imposed for the new

offense?

Answer: Yes. The ex post factolclause of the United States and Alaska Constitutions2
do not prevent the use of prior convictions to aggravate or enhance an offense, or the
punishment for that offense.3 The use of prior convictions to aggravate or enhance an
offense, or punishment for that offense, is not an attempt to recriminalize or further
p”’nish the prior criminal activity but to punish the current criminal conduct in a manner

tha*. -ecurately rcllccts the defendant's recidivism.

Tins issue was settled in Alaska in 19S0 in Dunks V. State, 619 P.2d 720 (Alaska 19S0).
In Danks, the defendant argued that he should not be subject to a mandatory three year
revocation of his driver's license for his third drunk driving conviction. Danks argued
that his prior convictions predated the statute that mandated the three year revocation and
that application of the revocation period to his current offense would be an
unconstitutional ex post facto law. The Alaska Supreme Court rejected Danks' argument:

" An ex post facto law is "[a] law passed alter the occurrence of a fact or commission of
an act, which retrospectively changes the legal consequences or relations of such act or
deed.” Black's Law Dictionary.

1The United States Constitution provides that the states may not enact "any ex post facto
law." Art. 1 § 10. Tho Constitution of the State of Alaska provides that "(n|o bill of

attainder or ex post facto law shall be passed.” Art. 1, tj 15.

5 Sometimes this argument is also framed in terms of double jeopardy, that being, that
punishment is being exacted twice for the same conduct. Framing the argument in this
manner has not resulted in any more success than an ex post facto approach.



Representative Lindsay Holmes
February 8, 2003
Page 2

Danks also argues that the three-year revocation provision of
AS 28.15.210(c), if applied to him, would be unconstitutional as an ex
post facto law, because his first two OMVI offenses took place prior to the
1974 enactment of section 210(c). But the United States Supreme Court
has rejected a similar attack on application of a habitual offender statute,
providing enhanced punishment for a fourth felony conviction, when one
of the prior convictions was obtained before the statute was passed. In
Grygerv. Burke. 334 U.S. 728, 92 L. Ed. 1683, 68 S. Ct. 1256 (1948), the
Court rejected Gryger's ex post facto argument summarily:

'‘Nor do we think the fact that one of the convictions that
entered into the calculations by which petitioner became a
fourth offender occurred before the Act was passed, makes
the Act invalidly retroactive or subjects the petitioner to
double jeopardy. The sentence as a fourth offender or
habitual criminal is not to be viewed as either a new
jeopardy or additional penalty for the earlier crimes. It is a
stiffened penalty for the latest crime, which is considered to
be an aggravated offense because a repetitive one.'

(citations omitted).

334 U.S. at 732, 68 S. Ct. 1258, 92 L. Ed. at 1687. Gryger is dispositive
of any claim based on the federal constitution, and wc see no reason for us
to interpret Alaska's constitutional provision differcntiy.

Danks, supra, at 724 - 725. Since that decision the Alaska Court of Appeals has
consistently ruled that the ex post facto provision of our Constitution is not implicated by
a statute that enhances a crime or increases the punishment for a crime based upon the
existence of prior offenses, regardless of whether those offenses have occurred before or
alter the statute was enacted. For example, in Westby v. State, 2006 Alas. App. LEXIS

150 (Alaska CIl. App. 2006), the court said:

Westby argues that Danks is distinguishable because it involved a license
revocation proceeding, not a criminal conviction. But the reasoning in
Danks applies equally in Wcstby's case, and wc have previously relied on
Danks to uphold a statute that increased a defendant's punishment for a
crime based on convictions that were entered before the statute was

enacted. Accordingly, we reject Wcstby's constitutional claim.

And, in Lemon v, State, 654 P.2d 277, 278 (Alaska Ct. App. 1982), the defendant argued
that Alaska's former habitual criminal law was unconstitutional as applied to him because
it allowed his sentence to be increased based upon two prior convictions that occurred
before the law was enacted. The court rejected the defendant's argument stating:



Representative Lindsay Holmes
February 8, 2008
Page 3

Lemon argues that two of the convictions which the court relied upon in
sentencing him as a habitual criminal occurred prior to enactment of the
habitual criminal statute so that using them to enhance his sentence
violated state and federal constitutional prohibitions against ex post facto
laws and placing a defendant twice in jeopardy. This precise claim was
rejected by the United States Supreme Court in Gryger v. Burke, 334 U.S.
723, 92 L. Ed. 1683, 68 S. Ct. 1256 (1948). Similar claims were rejected
by our supreme court in Danks v. State, 619 P.2d 720 (Alaska 1980) and
by this court in Carter v. State, 625 P.2d 313, 315 (Alaska App. 1981). We

End no error.

And finally, in Petersen V. State, 930 P.2d 414, 433 - 434 (Alaska Ct. App. 1996), the
Alaska Court of Appeals considered the situation where a prior offense is used as an
element of a greater offense to increase the offense to a higher level of crime and the
statute creating the greater offense was enacted after the prior offense was committed,
The court quoted from Gryger and Danks and held that the same rule applies:

This is the accepted view on this matter, both as to increased punisliments
and to new offenses that include, as an element of the crime, proof that the
defendant was j rcviously convicted of an offense:

If the defendant commits crime A at a time when there is
no habitual criminal statute, then such a statute is passed
imposing increased punishment for a second offense, and
then the defendant commits crime B, it is not within the ex
post facto prohibition to apply the habitual criminal statute
to crime B. No additional punishment is prescribed for
crime A, but only for the new crime B, which was
committed after the statute was passed. Similarly, it is
permissible to define a crime as limited to certain conduct
engaged in by persons who have theretofore been convicted
ofsome other offense and to apply the statute to one whose
earlier offense and conviction predated the enactment of

this [new] statute.

Wayne R. LaFavc and Austin W. Scott, Jr., Substantive Criminal Law
(19S6), §2.4, Vol. 1, p. 139 (emphasis added by the court).

Petersen's case is slightly different: his offense became first-degree
stalking, not strictly because of his prior criminal conviction, but because
lie was on probation from that prior conviction and because one ofhis
conditions of probation fotbade him from having contact withR.H.
Compare AS 12.55.155(c)(20) (for purposes of presumptive sentencing,
an offense is aggravated if "the defendant . . . was on parole or probation
for another felony™). Nevertheless, the same rule applies: the legislature
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can validly enhance the degree of a defendant's crime based on the
defendant's pre-existing conditions of probation or based on a restraining
order previously entered against the defendant. We therefore reject
Petersen's contention that there was any illegality in convicting him of
first-degree stalking because he violated a condition of probation imposed
before the stalking law took effect. This did not constitute a retroactive

application of the stalking law.

GPL:ljwv
08-077.1jw
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MEMQRANDUM January 30, 2008

Constitutionality of Three Strikes Penalties for Domestic Violence

SUBJECT:
Offenders under Blakely v. Washington (HB 307)
(Work Order No. 25-LS 1236VE)

TO: Representative Lindsey Holmes

FROM:

You have asked if.sec. 2 ofHB 307, which enhances penalties for misdemeanor domestic
violence offenders' is constitutional under Blakely v. Washington, 540 U.S. 1174, 124 S.

Ct. 1493, 158 L. Ed. 2d 75 (2004). In my opinion it is.

HB 307 provides that a person who commits a crime of domestic violence that is a
misdemeanor crime against a person and the person has been previously convicted on
two prior occasions of crimes involving domestic violence that are crimes against a
person then the ament offense becomes a class C felony and the person shall be
sentenced for a class C felony. Obviously, to comply with Blakely a jury will need to
lind the necessary facts of the present offense, those being the various elements of the
misdemeanor crime against a person with which the person is accused and the fact (hat
the offense constituted a crime of domestic violence -- the victim of the offense was a
household member with the accused;2 We currently utilize a similar procedure for
enhancing a felony sentence based upon the domestic violence aggravating factor.1 This

1A "three strikes" law for misdemeanor domestic violence offenses.

2Unless, of course, the accused waives having ajury decide these issues.

1AS 12.55.155(c)( 18) provides:

(© The following factors shall be considered by the sentencing
court if proven in accordance with this section, and may allow imposition
of a sentence above the presumptive range set out in AS 12.55.125:

(18) the offense was a felony
(A) specified in AS 11.41 and was committed against a spouse, a

Conner spouse, or a member of the social unit made up of those living
together in the same dwelling as the defendant;
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domestic violence aggravating factor must also be proved to the jury beyond a reasonable
doubt." AS 12.55.155(0.

It is my opinion that proof of the existence of the two prior convictions in HB 307 can be
done before a judge without a jury. Blakely does not require that proof of prior
convictions be made by ajury but allows these decisions to be made by ajudge.

Other than the fact of a prior conviction, any fact that increases the
penalty for a crime beyond the prescribed statutory maximum must be
submitted to ajury, and proved beyond a reasonable doubt.

Blakely, supra, 124 S. Ct. at 2536, quoting Apprendi V. New Jersey, 530 U.S. 466, (2000)
(emphasis added).5 See, also, State V. Hermann, 140 P.3d 895 (Alaska App. 2006);

Milligrock, supra.

It can be argued that the decision to be made with regard to prior convictions in 11B 307
goes beyond a mere finding that the previous convictions exist but requires a finding that
the previous convictions were crimes involving domestic violence and it is this rinding
that must go to the jury, ft is still my opinion that Blakely does not mandate this result.
Other jurisdictions have held that findings by a judge that prior convictions (hat are
otherwise derivative of a defendant's criminal history are not implicated by Blakely.
Carson V. State, 813 N.H. 2d 1187 (Ind. Ct. App. 2001). Furthermore, that these prior
convictions arc crimes involving domestic violence can be established befoie the court
solely by the record of conviction in at least some cases by the fact of the defendant's
prior conviction and by observing that the defendant received an enhanced minimum

sentence under AS 12.55.135(c) or (g)6 or if the aggravating factor in
AS 12.55.155(c)( 18) was applied.7

"The Alaska Coutt of Appeals has previously found, in at least two cases, that failure to
submit this aggravating factor to the jury is subject to a harmless error analysis and,
where the evidence was indisputed that the victim and defendant lived in the same

household or were spouses, that failure to submit the issue to a jury was harmless beyond
See, Milligrock V. Stale, 118 P.3d 11 (Alaska App, 2005) (lived in

a reasonable doubt.
P.3d , 2007 Alas. App. LEXIS 44 (Alaska App.

same household); Cloyd V. State,
2007) (spouses).

1Blakely built upon the decision in Apprendi, which required that ajury decide beyond a
reasonable doubt that a hate crime law that increased the statutory maximum for an

underlying offense applied to the defendant's conduct.
0 Factors that increase a minimum sentence or require imposition of a mandatory

minimum sentence do not have to be submitted to ajury under Blakely.

" Certainly this will not cover all possible prior offenses but will cover the most common
assault in the fouith degree for which a mandatory minimum sentence is imposed under
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Finally, in Shepard v. United Stales, 544 U.S. 13 161 L, Fd. 2d 205, 125 S. Ct. 1254
(2005), the U.S. Supreme Court considered whether ajudge may determine under federal
law if a defendant's prior conviction for burglary was for a violent crime.® Under federal
lawonly some burglary offenses would satisfy this requirement, but it was not clear from
the charging documents or from the conviction itself that Shepard’s conviction wasof the
required type as Shepard had pled guilty to a generic form of burglary and there was
nothing in the record to show that Shepard had admitted the facts that made his
conviction "violent" for purposes of an enhanced sentence under federal law in his
present case. 'Hie Court found that this decision had to be made by the jury.

While the disputed fact here can be described as a fact about a prior
conviction, il is too far removed from the conclusive significance of a
prior judicial record, and too much like the findings subject to Jones and
Apprendi, to say that Almendarez-Torres clearly authorizes a judge to
resolve the dispute. The rule of reading statutes to avoid serious risks of
unconstilutionality [citation omitted] therefore counsels us to limit the
scope of judicial factfinding on the disputed generic character of a prior
pica, just as Taylor constrained judicial findings about the generic

implication of a jury's verdict.

Shepard, 544 U.S. at 25 - 26. In light of Shepard, even if my opinion that Blakely does
not apply to findings concerning these prior offenses is incorrect it still does not follow
that HB 307 is unconstitutional. There is nothing in HB 307 that prevents the jury from
deciding if the victim of these prior offenses was a household member of the offender.
There is no reason to think that the prosecutors and the courts will not be able apply this
sentencing provision. Submitting the issue of whether the victim of the prior offenses
was a household member with the accused would clearly be constitutional under Blakely
and shepard and while it may not be entirely beneficial to defendants, as the jury may
hear evidence of their prior crimes which may not endear the jury to them, there is
nothing in HB 307 that prevents the Department of Law and the Alaska Court System
from applying HB 307 is this manner if that is what the Department of Law and the

courts think that Blakely requires.9,1

AS 12.55.135. In other situations, if Blakely applies, the issue of whether these prior
offenses were committed against a household member (and therefore arc crimes

involving domestic violence) could be submitted to the piry.

1This finding increased the maximum sentence that may be imposed on the defendant.

v That HB 307 does not set forth the specific procedures to be utilized with regard to
these prior convictions also does not imply unconstilutionality, or that the bill is lacking
in any way, as the legislature has also not set forth the procedure to he utilized for those
aggravating factors that must be proven to a jury under AS 12.55 155(f). Instead the



Representative Lindsey Holmes
January 30, 2008
Page 4

A wholly different approach would be to create a different type of enhancement for a
current domestic violence offense.” For example, we could provide that a person who
commits a misdemeanor crime of domestic violence shall be sentenced as a class C felon
if the person has two prior convictions for any of various felonies or misdemeanors that
could constitute domestic violence and that are crimes against persons under AS 11.41."
Then we could set up a procedure to allow the judge to not sentence the person as a felon
(and only impose the normal misdemeanor penalty for the offense) if the defendant
shows the prior convictions were not crimes of domeslic violence. There is authority for

this approach that places the burden of proof on the defendant.

Apprendi, however, does not apply to the trial court's discretionary
decision ... to strike a prior conviction.... Apprendi carved out a
"narrow exception” for sentence enhancements based on "the fact of a

prior conviction." The Almendarez-Torres exception was not altered by

Blakely. . ..

Because the sentence enhancement was based on Stevenson's four prior
convictions, the calculation of his sentence falls within the Aimendarez-
Torres exception to Apprendi. Furthermore, because the trial judge's

legislature said that those factors "shall be presented to a trial jury under procedures set
by the court.” AS 12.55.155(0(2).

The shepard Court considered something similar to this and said:

The dissent charges that our decision may portend the extension of
Apprendi V. New Jersey, 530 U.S. 466; 147 L. Ed. 2d 435, 120 S. Ct. 2348
(2000), to proof of prior convictions, a move which (if it should occur)
"surely will do no favors for future defendants in Shepard's shoes.” Bosl,
at 38, 161 L. Ed. 2d, at 225. According to the dissent, the Government,
bearing the burden of proving the defendant's prior burglaries to the jury,
would then have the right to introduce evidence of those burglaries at trial,
and so threaten severe prejudice to the defendant. It is up to the future to
show whether the dissent is good prophesy, but the dissent's
apprehcnsivencss can be resolved right now, for if the dissent turns out to
be right that Apprendi will reach further, any defendant who feels that the
risk of prejudice is too high can waive the right to have a jury decide

questions about his prior convictions.

Shepard, 544 U.S. at 26.

" An enhancement that is a hybrid between the approach used m 1IB 323, the Governor's
crime bill, and 11B 307.

i: Crimes involving domestic violence are listed in AS 18,66.990(3)
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consideration of evidence not proved to the jury constituted a discretionary
decision not to decrease Stevenson's sentence, Apprendi iS inapposite.
Finding a defendant to be outside the "spirit" of the Three Strikes law is a
mitigating factor in sentencing, rather than a prerequisite to imposing an
enhanced sentence. Thus, the trial judge's consideration of facts not
proved to a jury did not offend Stevenson's constitutional rights under

Apprendi. .. .
Stevenson v. Lewis, 2004 U.S. App. LEXIS 22511 (9th Cir. Oct. 28, 2004)
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NATIONAL COALITION AGAINST DOMESTIC VIOLENCE

[T U8 Tir Ml Home A Safe Home

One In every four women will experience domestic violence In
her lifetime.l One In 33 men havo experienced an attempted or
completed rapo.3
An estimated t.3 million women are victims of physical assault hy
an Intimate partner each year.5
The majority (73%) of family violence victims are female. Females
were 84% of spousal abuse victims and 86% ol abuse victims at
the hands of a boyfriend.4
The cost of intimate partner violence exceeds $5.8 hillion each
year. $4.1 hillion of which Is lor direct medical and mental health

services.3 , =
Boys who witness domestic violence are W\[E%l 0 abuse
their own partners and children when they become adults.*
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The extreme remoteness of many Alaskan
communities, (inc tiding travelling to access
services), remains the major obstacle to
providing services lo victims'in these areas.
Alaska’s statistics on violence against
women are among the highest in the
nation. Local programs are in dire need of
more funding to serve the sheer volume of
victims that seek their services.

-Advocate;, Tundra Women's Coalition’

Almost 75% of Alaskans have experienced or
know someone who has experienced domeslic
violence or sexual assault.7

There were over 6,000 reported cases of domestic
violence in Alaska in 2005.7

524 forcible rapes were reported in Alaska in
2005, representing almost 13% of all violent
crimes.0

The Alaska rape rate is 2.5 times the national
average.’

Child sexual assault in Alaska is almost six times
the national average.7

Alaska has the highest rate per capita ot men
murdering women.7

Almost 30% of Alaskans were not able to access
victim services or encourage others to do so
because there were no services available in their
area at the time.7

Almost 90% of Alaskans would vote to increase
funding for victim service programs, and over 90%
would support increased penalties for domestic
violence and sexual assault perpetrators.7
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Alaska Network on Domeslic Violence
and Sexual Assault
www.andvsa.org

0 Ltie Network is a non-protit membership
organization that is composed ol 21 programs
across Alaska. The 21 projfams provide victim
services for domestic' violence and sexual
assault, offender services, and _crisis
intervention services. The Notwoik exists to
promote  communication and information
sharing between programs across the stale
and to exposo and eliminate Interpersonal
v'olonco in the livos of Alaskan victims.
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httD://www .andvsa.orQ/prégrams/proarams htm V

to ¢ Iocal.rogra*h'jiotline Information. *4 | T.
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* The National Domestic Violence Hotline at 1-800 799 SAFE
The National Sexual Assault Hotline at 1-800-656-HOPE
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More than | out of every 3 American
Indian and A laska Native women will be

raped in her lifetime.l

M ore than 3 out of every 4 American Indian and
A laska Native women will be physically

assaulted in her lifetime.l

Alaska ranks first in the nation with the highest homicide rate for female victims
killed by a male perpetrator,’

Nuidlht of Females Murdered I»y .Males in Single Vfctini/Single OfTcndcr Homieides and Hales by
Slate In 200.1, Hanked by Hate

Ranking State Homicide Hale per 100,000
1 Alaska 2.87
2 Nevada 2.64

3 flic) Louisiana 2.42

3 (tie) New Mexico 2.42
5 Tennessee 2.38
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January 24, 2008

Representative Jay Ramras
House Judiciary Committee Chair

State Capitol
Juneau AK 90801-1182

Dear Representative Ramras:

On behalf of the Alaska Peace Officers Association (APOA), |would like
to thank you for conmden_ngi Hj 307, an act relating to penalizing certain
misdemeanor domestic violence offenses as felonies.

The APOA State Board's Legislative Committee recently reviewed this
proposed legislation and decided to unanimously support this hill.

We thank you for addressin% this issue. Please contact the APOA office
in Anchorage at 277*0515, It there is anything our organization can do to

assist in the passage of this bill

State President



State of Alaska

Department of Public Safety

Councilon Domestic Violence & Sexual Assault

Sarah Palin, Governor
Walter Monegan, Commissioner

February 8, 2008

Representative Lindsey Holmes
State Capitol, Room 405
Juneau, Alaska 99801 -1182

Subject: Support for HB 307

Dear Representative Holmes and HB 307 Sponsors:

Thank you for introducing HB307, Domestic Violence Offenses, a bill that will hold die most
serious repeat domestic violence offenders accoun'able for their actions.

We must turn the tide of Alaska’s chronically high rates of interpersonal violence. To
accomplish that, victims must be kept safe and perpetrators must know that they will be
appropriately punished for their actions. We believe the legislation you propose sends a strong
message that our state will not tolerate the levels of domestic violence that currently exist.

This bill’s welcome message is that “serial battering” is a serious crime that Alaska will not
accept. When repeat offenders are held to a higher standard of accountability, the message to
both victims and perpetrators is that the recurrence of harm to an individual matters. We expect
the classification of such behavior as a felony to act as a deterrent and, if not, then it would
provide a heavier consequence to include prison lime and oversight by Department of

Corrections upon release.

As you probably know, as of 2005, at least 26 states have also taken a stand on this issue by
enacting some type of enhanced penalty for repeat domestic violence offenders. We encourage

Alaska tojoin them and appreciate the opportunity to support this legislation.

Sincerely,

LV."VO >E

Chris Ashcnbrcnncer
Executive Director

"Public Safety through Public Scr\/ico"

p.0. Box 111200 Jiont, AX SOLE 1020 (05 Aot “Fae (@07 465-367
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N Alaska Network on Domestic
Violence & Sexual Assault

February 29, 2008

Representative Lindsey Holmes
Members of House Finance

Dear Rep. Holmes and members of HFIN Committee:

The Alaska Network on Domestic Violence and Sexual Assault (ANDVSA) supports the Intention of this legislation 1000%.
At first glance it would seem that this bill is something ANDVSA would wholeheartedly support because the criminalization of
such behavior sends the message that domestic violence is a serious crime and one that is not easily toleiated in Alaska.
Moverover. the bill targets repeat offenders with multiple convictions and those who have multiple victims. However, we have

a few concerns we'd like addressed/discussed before passage of such a bill.

As was made clear during the CJ5 Summit, Senator French stated Ihal we don't have all the information wc need to make
informed decisions on juveniles being referred to the criminal justice system, and therefore we need an impggyed method of
tracking people who progress through the system. Wc don't know' hmv many crimes of domestic violegge charged in the
first place; we know convictions. Wc don't know how many arc plead down to disorderly conduct or U degree assault. 1f wc
are not currently charging/convicting domestic violence, and we then increase the penalty to a felony, arc wc merely giving
perpetrators more to bargain with? Perpetrators have a knack for using the criminal Justice system against victims, Wc want
some assurances Ihal the system can accommodate this law, and wc want lo make sure we have the tools to judge its efficacy.
If perpetrators arc not being convicted of the crimes they arc charged with, how are wc determine efficacy?

Wc arc also concerned about how this legislation will affect victims who are arrested, especially in rural Alaska where
anecdotal evidence suggests that women who are arrested arc unlikely to contest charges because they want to get back home
and be reunited with their children or who don | want lo cause 'any more problems' to the perpetrator. National research does

suggest that bnttcrcd women are more IWW i ﬁmﬁ% jldranA Impact of Arrests
In House Judiciary

and Convictions on Battered Women™
we heard the testimony of a father on behalf of his daughter who saw first-hand how her boyfriend manipulated the system into

getting her arrested

Having said all of the above, again, we support die Intent of tills bill. Wc also urge you to continue to ask questions which
address these unintended consequences to victims who must navigate our court system in areas of Alaska where it's not always
beneficial for them (Odo so. Wc want our laws to reflect our values - that if you continue to commit a crime of domestic
violence, there will be dire consequences. | want to thank Representative Holmes and all of the other sponsors for their

commitment to protecting victims Let's make sure that our good intentions don't re-victirnize them.

Sincerely.

Executive Director. ANDVSA

Member Programs

AnehoiAWMC, AWRC,STAR Bartow AWIC flethelTWC Cnninvn CFKC Dillingham SAFE
fairbanks 14C HonterSPHH Juneau AWARE Ken.ii t.ir.S'hore Center Ketchikan WISH Kodlok KWRO.
Kotzebue MPCC Nome HSWG Seward SCS SittaSAFV Unalaska USAFV Valdez. AW
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