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February 21, 2007

The Honorable Donny Olson

Chair

Community and Regional
Affairs Committee

Alaska State Senate

State Capitol, Room 514

Juneau, Alaska 99801-1182

Dear Senator Olson:

Please accept our appreciation for the opportunity you have granted the Local Boundary
Commission to address the Senate Community and Regional Affairs Committee next
Tuesday, February 27. The Commission's presentation will focus on five policy issues.
Those are: (1) increasing difficulties in rendering borough boundary decisions; (2) the
general lack of incentives for borough incorporation; (3) the absence of standards and
methods for establishment of unorganized boroughs; (4) funding for borough feasibility
studies; and (5) compensation for members of the Local Boundary Commission.

Those topics are addressed in detail in the attached excerpt (pp. 83 - 99) of the
Commission’s annual report to the 2007 Legislature. 1look forward to discussing those
issues and any matters that members of the Senate Community and Regional Affairs
Committee wish to bring to the attention of the Commission.

Cordially,

Darrell Hargraves
Chair

Enclosure:

Members: Darroll Hargraves, Chair; Georgianna Zimmerle, First Judicial District;
Robert Harcharek, Second Judicial District; Bob Hicks, Third Judicial District;
Tony Nakazawa, Fourth Judicial District
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Chapter 3
Policy Issues and Concerns

Introduction

This chapter addresses contemporary policy issues and concerns ofthe LBC." In sum, these
relate to:

m Increasing difficulties in rendering borough boundary determinations following the
1963 Mandatory Borough Act.

m  Substantial disincentives and a lack of adequate inducements hinder incorporation of
organized boroughs and annexation to existing boroughs.

m Lack of standards and methods for establishment of unorganized boroughs.
Funding for borough feasibility studies.

m  Compensation for members of the LBC.

Section 1. Increasing Difficulties in Rendering Borough Boundary
Determinations Following the 1963 Mandatory Borough Act

Subsection A. Statementoflssue

W ith the exception of a period ofonly eight months or so to implement the 1963 Mandatory
Borough Act, the State has employed a laissez-faire policy regarding borough formation. That
policy allows residents of the unorganized borough, irrespective of their fiscal and administrative
capacity to support borough government, to decide when or even if they wish to incorporate
boroughs. That policy has often stymied formation of large regional boroughs and may have
contributed to boundary determinations that have been widely criticized and regarded by some as

mistakes.

1 Many of the policy matters addressed here are discussed in detail in prior reports of the LBC. Those include, in
particular, the Report ofthe Local Boundary Commission to the First Session ofthe Twenty-Fourth Alaska Legislature
(January 2005/ School Consolidation: Public Policy Considerations and a Review ofOpportunitiesfor Consolidation
(February 2004/ and UnorganizedAreas ofAlaska that Meet Borough Incorporation Standards (February 2003).
Those reports are available on the LBC Website at <http://www.dced.state.jJcus/dca/lbc/Ibc.htm™*. A copy of

any of those reports can also be obtained by contacting LBC staff.


http://www.dced.state.jJcus/dca/lbc/lbc.htm*
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Subsection B. Background

Article X, Section 3 of the Alaska Constitution requires that "The entire State shall be divided
into boroughs, organized or unorganized.” It provides further that organized d unorganized
boroughs, “shall be established in a manner and according to standards" enacted by the legislature.
In 1960, the LBC made the following observations regarding boroughs in its report to the First
Alaska State Legislature:

One thing can be agreed upon: the borough is the intermediate unit of local
government between the City and the State

The Commission presently takes the position that a borough was designed to be a
form ofregional government___

Following this concept to the next logical phase, it supports the Commission’s
present thinking that organized boroughs, particularly in Alaska, were to be large
in size - otherwise they v. ,uld be duplicating the service area’ jurisdiction. No
opinion is expressed at this time 2Sto just how large the borough should be,

for there are other considerations to be weighed: for example, the population
density would be an important factor but, it is felt, in view of existing conditions
in Alaska, the general rule should be large boroughs, and the exception should be
small boroughs.

(State of Alaska Local Boundary Commission, First Report to the Second Session ofthe First Alaska
State Legislature (February 2,1960), pp. 1-7 - 1-9.)

To assist the legislature in carrying out the constitutional requirement that all of Alaska be
divided into organized and unorganized boroughs, with each borough embracing an area and
population with common interests to the maximum degree possible, the 1960 LBC formally
recommended as follows to the First Alaska State Legislature:

[TJhat the Legislature give the Commission a mandate by Resolution, directing
the Commission to divide the whole of Alaska into boroughs, organized
or unorganized, and that such recommendation(s) be presented to the next

Legislature.

(Id. at 111-4.)

The Legislature rejected the LBCs recommendation. In 1961, a law was enacted establishing a
single unorganized borough encompassing all of Alaska not within organized boroughs (at the
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time there were none; so the single unorganized borough initially encompassed the entire state).
State laws providing standards and procedures for voluntary incorporation of organized boroughs
were also enacted in 1961. This created a structure in which borough boundary decisions would
be made on a piecemeal basis without an overall plan for the division of all of Alaska into

organized and unorganized boroughs.

Some members of the current Bristol Bay Borough and Surr'unding Communities
Commission find it not surprising
then that despite expressing a clear
predisposition toward large regional
boroughs, that the first LBC approved
the creation of the 850-square mile
Bristol Bay Borough in 1962. Other
members ofthe current Commission
take the view that the legislative action
in 1961 was then and is now no excuse
for establishment of small, nonregional
boroughs.

Following approval of the Bristol Bay Borough proposal by the LBC in 1962, Alaska’s Secretary
of State expressed immediate and resounding criticism of the action. (See Memorandum from
Hugh J. Wade to Governor William A. Egan,July 9,1962.) Over the ensuing years, the creation
of the Bristol Bay Borough has been repeatedly characterized as an extremely poor public policy
decision by the LBC. For example, in 1991, former Constitutional Convention delegate Victor

Fischer wrote:

The first violation of the regional concept came with establishment of the very first
borough. In creating the Bristol Bay Borough, the Local Boundary Commission
took a tiny part of areal region and gave it borough status under the constitution.
This gross error was not rectified when the Lake and Peninsula Borough was
created.

(Letter from Victor Fischer to the LBC, October 11,1991.)

In 1963, the Legislature made a significant reversal of the 1961 policy by passing the Mandatory
Borough Act. That landmark legislation, which was signed into law by Governor Egan (former
President of the Alaska Constitutional Convention), mandated formation of boroughs in eight
specific regions of Alaska (the greater areas of Ketchikan, Sitka, Juneau, Kodiak Island, Kenai
Peninsula, Anchorage, Matanuska-Susitna valleys, and Fairbanks). Today, the eight boroughs
formed under the Mandatory Borough Act are inhabited by an estimated 558,059 Alaskans, just
over 84 percent of the state’ population. The average size of the 8 boroughs formed under the
Mandatory Borough Act isjust under 10,000 square miles.
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It is particularly noteworthy thatJohn Rader, who sponsored the 1963 Mandatory Borough Act,
viewed the LBC, in a practical sense, as an institution that was possibly incapable of exercising
the political leadership necessary to achieve the vision of the framers of Alaskaks Constitution
regarding establishment of boroughs. In that regard, Mr. Rader wrote as follows in his recount of

the legislative history of the 1963 Mandatory Borough Act:

So far as | am aware, [the Local Boundary
Commission] has no broad view nor does it seek broad
solutions. As a government tool, it is a small one. |
would judge that its usefulness in the future would,
therefore, be limited to smaller and more localized
issues. The heat generated by annexation or by
incorporation, particularly when it is done by executive
fiat, is very intense. 12"

Perhaps the commission could afford to make enemies

one by one, bit by bit, but it could never maintain itself

in the face of a barrage of criticism which was statewide

The legislature would destroy it.1131 By the very nature

of the political organization, the commission is not in N et PO 1963
. - . < . Mandatory Bonuvh Act.

a position to defend itself, fhe probrems of annexation

and incorporation of local government are political

decisions which should be made in a manner permitting public political debate.

(John L. Rader, “Legislative History,”in Ronald C. Cease and Jerome R. Saroff (eds.), The
Metropolitan Experiment in Alaska, A Study ofBorough Government, Frederick A. Praeger,
Publishers, New York, 1968, p. 90.)

After the 1963 Mandatory Borough Act, the State reverted to the 1961 laissez-faire policy of
borough formation. Under that policy, the second borough proposal approved by the LBC was
that providing for the creation of the Haines Borough in 1968. The boundaries approved by
that LBC resulted in three enclaves within the borough, including Klukwan and Skagway.}

12 [Footnote 18 in original.] Executives and administrators may find the Boundary Commission to be useful as a
buffer between themselves and the public.

13 [Footnote 19 in original.] This problem was foreseen by the Constitutional Convention which gave the
commission constitutional status (Art.X, sec. 12) to protect it. Despite this, the legislature could effectively
limit the commission, e.g., by statutory definitions and by withholding appropriate staffand other necessary

support.
14 Those consisted of (1) the military installation at Lutak Inlet known as the “base proper to the Petroleum

Distribution Office, Haines Terminal and Pumping Station”; (2) a 1.4-square mile enclave including Klukwan;
and (3) the 443.1 square mile area comprising the proposed Skagway Borough.
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Some members of the current LBC have

been critical of the boundaries set in Maine) Borough

1968 for the Haines Borough. Other

Commissioners are reluctant to criticize

that prior action. The 1968 Commission

approved the locally preferred alternative

and, in doing so, resolved serious local

and State policy concerns over the

delivery of education services to the

greater Haines area. It is noteworthy

that voters in Haines had rejected three

previous borough proposals. It is virtually

certain that if Klukwan and Skagway had been included in the borough proposal, the collective
electorate would have rejected that fourth borough proposal encompassing Haines.

In the context of the laissez-faire policy of borough formation, it is noteworthy that only about

4 percent of Alaskans have voluntarily formed boroughs in 48 years of statehood. Moreover, in
the past 16 years, only one borough has been formed. That was the City and Borough of Yakutat,
a single-community borough presently inhabited by an estimated 619 people, including just 135

students.

In the 43 years since the 1963 Mandatory Borough Act, the legislature has debated numerous
proposals to mandate further borough formation, consolidate school districts, impose taxes on
unorganized borough residents, and create incentives for borough incorporation. However, few
such proposals have been enacted, and those that have been seem to have had little effect.

Since the 1980s, the LBC, especially the current Commission, has been a strong advocate of
reform. (See, in particular, Report ofthe Alaska Local Boundary Commission to the First Session ofthe
Twenty-Fourth Alaska State Legislature (January 19,2005) pp. 83 - 164.) |lowever, as anticipated
by John Rader, the LBC may have become somewhat of a target because of the Commission’s
advocacy for reform. Further, in the general absence of locally initiated proposals for regional
boroughs, the Commission also seems to bear the brunt of criticism and frustration over the

lack of borough formation. Such may be evident in the conclusions of the ad hoc Advisory
Commission on Local Government created by the Twenty-Fourth Alaska Legislature. That
body, which was comprised of six legislators and three municipal officials, reported as follows; in

2006:

The [Advisory Commission on Local Government] received testimony that rigid
adherence by the Local Boundary Commission (LBC) to regulations regarding borough
boundaries have been a detriment to new boroughformation. The [members of the
Advisory Commission on Local Government] therefore state their intent that the
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LBC apply flexible rules when reviewing local proposal?, Priority should b' giver
to the standards listed in statute. Minor consideration will be given to the model
borough boundaries and other administrative boundaries.

(Advisory Commission on Local Government, Final Report (January 20,2006), p. 7. [Emphasis
added.])

The Twenty-Fourth ~Uaska State Legislature (2005 - 2006) considered various legislative
proposals to curtail the powers of the LBC. Those incluJed, in particular, House Bill 133 and
Senate Bill 128. Excerpts from the Sponsor Statement regarding House Bill 133 follow:

Sponsor Substitute for House Bill 133 makes three changes in the way the
Local Boundary Commission deals with municipal incorporation, annexation,
detachment, merger, consolidation, reclassification, and dissolution.

This legislation protects the voters’right to incorporate, outline the boundaries,
and select the levels of service. The Local Boundary Commission will no longer
be able to amend the petition or impose conditions on the incorporation.

Following amendment, CSSSHB 133(JUD) AM passed the House by a vote of 35 in favor and
only 1 opposed (with 3 members excused and 1 absent). The Senate then approved the bill by a
vote of 19 to 0 (with 1 member absent). The Governor signed the bill into law and issued a press

release stating:

Governor Frank H. Murkowski has signed into law HB 133, which makes changes
in the way the Local Boundary Commission processes municipal incorporations,
annexations, detachments, mergers, consolidations, reclassifications, and

dissolutions.

The bill... also protects the voters’right to incorporate, outline the boundaries
of their municipality, and select the level of service they want. It also limits
the ability ofthe LBC to impose conditions on an incorporation without an

appropriate public process.

“This bill cleans up the process local citizens use to define their own community,”
Murkowski said. “It is essentially about maintaining local control and putting
appropriate sideboaids on the Local Boundary Commission to make sure their
processes do not usurp or conflict with the direction the communities want to go.”

(Frank H. Murkowski, Govt rnor, Press Release (May 27,2006).)
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As noted above, SB 128 is another example of legislative action to curtail the powers ofthe LBC.
Excerpts from the Sponsor Statement regarding Senate Bill 128, including specific reference to
the provisions in Article 1, Section 2 of Alaska’s Constitution, follow:

[Petitions for borough incorporation] should originate with maximum local
involvement. ...

“The Alaska Constitution states,All government is to originate with the

people and is founded upon their will only.” | interpret that to include borough
governments. The role of the Local Boundary Commission is to review proposed
changes, not to create boroughs. |fwe are to have a government by the people,
those proposed changes should emanate from the local level up, not from the top
of the government pyramid down.”

With amendments, SB 128 AM passed the Senate by a vote of 15 votes in favor and only 4
against (with 1 member excused). The House then passed SB 128 AM by a vote of 36 to 0 (with
4 members excused). That bill was also signed into law by the Governor.

The most recent and extreme example of the sentiments characterized above is reflected in a
resolution adopted by the members of the Alaska Municipal League in November 2006. That
resolution urges further legislative action and states as follows:

WHEREAS, the Local Boundary Commission has assigned a disproportionate
weight toward their administrative criterialsfor evaluating petitions for borough
incorporation, known as the Model Borough Boundary requirement; and

15 It is noted that the Commission’s “administrative criteria"arc the standards set out in the Commission’s
regulations, adopted under AS 44.62. The adoption of such standards is mandated by AS 44.33.812(a), and the
Alaska Supreme Court has overturned a Commission boundary decision when such standards were lacking.

The Alaska Supreme Court in United States Smelt., R. (d M. Co. v. Local Bound. Com'n, 482. P.2d 140,142
(Alaska 1975), outlined the overarching need for the Commission to adopt regulatory standards when reviewing
boundary changes. The Court observed that the requirement for the Commission to adopt such standards was
mandatory not discretionary. The court stated in pertinent part:

Since under AS 44.19.260(a)[ ] the legislature required the commission to develop standards in order to
recommend boundary changes, and the commission had not developed standards prior to the Nome ...
proceedings, we hold that the commission lacked fhc power to recommend the Nome boundary changes
in question. To do otherwise would be to condone the commission's nonobservance of a valid legislative
prerequisite to the exercise of the commission’ discretion in matters of local boundary changes.

In addition to the mandatory requirements under AS 44.33.812 for the adoption of boundary change standards,
including borough incorporation, AS 29.05.100(a) provides in pertinent part:
If the commission determines that the incorporation ... meets applicable standards under the state

constitution and commission regulations, meets the standards for incorporation under AS ... 29.05.031, and is
in the best interests of the state, it may accept the petition. Otherwise it shall reject the petition. [Emphasis

added.]
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WHEREAS, the Local Boundary Commission has been unsuccessful using the
Model Borough Boundary criteria to promote new borough incorporations and
even inhibits such incorporations through the use of this criteria; and

WHEREAS, the Local Boundary Commission’ inflexible approach when
considering petitions for borough incorporations that do not conform to the
Model Borough Boundaries, unduly limits the ability of political subdivisions of
the State to propose other viable borough boundaries;

(Alaska Municipal League, Resolution 2007-06 (November 17,2006).)

The Alaska Municipal League’ legislative proposal urges amendment of existing laws to impose,
among other limitations, provisions that would prohibit the LBC from even considering a
borough incorporation proposal that included more than one home-rule or first-class city unless
the city councils of the cities involved adopted a resolution to permit such.

The LBC envisions that enactment of such a proposal would lead to the Balkanization of Alaska

in terms of borough governments. Presently,

there are 18 home-rule or first-class cities in Communities in the Unorganized Borough thatpotentially
. . ualify for borough status under AM L Resolution 2007-06.
the unorganized borough. Additionally, there quatty J

are 31 second-class cities in the unorganized

borough that meet ‘he minimum population

threshold for reclassification as a first-class

city. Some of those 31 second-class cities are

among the most populous communities in

the unorganized borough and have expressed

interest in forming a single-community

borough. Bethel (population 5,960) isjust one

example. It can be reasonably assumed that

a number of the second-class cities would seek reclassification if such would foster their goal
of forming a single-community borough. Moreover, there are 12 unincorporated communities
in the unorganized borough that meet the minimum population threshold to incorporate as a
home-rule or first-class city. Thus, there are a total of 61 existing or prospective home-rule or
first-class cities in the unorganized borough.

If home-rule or first-class city status becomes a basis for determining the boundaries of new
boroughs, it stands to reason that it may also become a basis for subdivision of existing boroughs.
Take the Kenai Peninsula Borough (KPB), for example. In the past, the LBC has rejected
proposals for a “Homer-Ninilchik borough”and a “Nikiski borough.” The LBC also rejected

a proposal to detach Tyonek from the KBP. In 2005, interest was expressed in forming a new
borough encompassing just Seward, Moose Pass, Cooper Landing, and Hope. In that Seward

is the only home-rule or first-class city among those four communities, such a borough would
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conform to the provisions proposed by AML. However, the KPB encompasses five home-

rule and first-class cities. It also includes one second-class city with a population in excess

of the minimum population required to reclassify as a first-class city. Moreover, there are 15
communities (including Nildski, which previously proposed borough incorporation) in the KPB
that have populations in excess of the minimum required to incorporate a home-rule or first-class
city. In all, there are 21 communities in the KPB and 77 communities in all 16 existing boroughs
that meet the minimum population threshold for being a home-rule or first-class city.

Subsection C. Recommendations

The circumstances above reflect a climate that often disfavors formation of regional boroughs.
Meaningful reform of the current structure will require legislative attention. The LBC continues
to offer its assistance and support for legislative efforts to reform the existing policy regarding
borough formation.

Section Il. Substantial Disincentives and a Lack ofAdequate
Inducements Hinder Incorporation of Organized Boroughs and
Annexation to Existing Boroughs

Subsection A. StatementofIssue

As it has done since the 1980s, the Local Boundary Commission continues to urge the legislature
to examine and address the substantial disincentives and lack of inducements for borough
incorporation and annexation. The legislature and the Commission have complementary

duties relating to this issue. Specifically, the legislature has the constitutional duty to prescribe
procedures and standards for borough formation (Art. X, Sec. 3). The Commission has the
statutory duty to make studies of local government boundary problems (AS 44.33.812(a)(1)).

In 1961, State policy makers opted to make borough formation voluntary. Policy makers
recognized from the very beginning that there were inadequate incentives to encourage people
to form boroughs. Unfortunately, the inducements to organize that were lacking failed to evolve
over time. In fact, disincentives to borough formation and annexation have greatly increased
over time. The organized borough concept had then and still has little appeal to most rural
communities who surmised that they were better off maintaining the status quo with the State
paying for essential services, especially education. Under Alaska law, boroughs that organize
are mandated to carry out the State’ constitutional duty for public education within their
boundaries. They are also required to pay a significant portion of the State’s cost of education,
while regional educational attendance areas (REAAS) are not. There proved to be other
inequities as well. Thus, contrary to the stated intent of the 1963 Mandatory Borough Act,
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organized boroughs have long been deprived of significant State services, revenues, or assistance
and heavily penalized because of incorporation.

A summary of the disincentives for borough incorporation and annexation that exist in the

current law follows:

Areas of the unorganized borough outside of home-rule and first-class cities have
no obligation to financially support their schools. Borough formation results in the
imposition in those areas of the requirement for local contributions in support of
schools (4 mill equivalent or 45 percent of basic need, whichever is less).

Borough formation would bring about consolidation of school districts in the
unorganized borough, an effect that is commonly perceived as a loss of local control
regarding schools. Under present circumstance, the delivery of education services
in the unorganized borough is carried out in a fractured manner. Although the
unorganized borough accounts for about 12 percent of the state’s population, 70
percent of Alaska's school districts exist in the unorganized borough.

In some cases, borough formation carries the prospect of education funding
reductions in the form ofeliminated supplementary funding floors under
AS 14.17.490, reduced area cost differentials, and other factors.

Borough formation or annexation would mean the loss of eligibility on the part of
REAAs and cities in the unorganized borough for National Forest Receipts.16

The extension of borough government would result in the loss of eligibility on the
part of cities for federal payments in lieu of taxes (PL 94-565, as amended by PL 104-
333).

The extension of borough government requires areawide planning, platting, and

land use regulation. Such is commonly perceived by cities currently exercising those
powers as a loss of local comrol (although boroughs may delegate the powers to cities

within the borough).

Circumstances such as the above have contributed to a growing interest in forming single-
community borough governments. In addition to the disincentives and the lack of inducements
to form boroughs, it appears that local officials are concerned about being compelled into larger,
legislatively-mandated boroughs. Local officials from Wrangell, Nome, Petersburg, Hoonah,

16 The 109th Congress failed to reauthorize the Secure Rural Schools and Community Self-Determination
Act. Without such reauthorization, National Forest Receipts funding in FY 08 will revert back to the original
distribution formula which will likely result in payments to municipalities and school districts in southeast
Alaska decreasing by roughly 85 percent. An effort was made to include the reauthorization legislation in the
Continuing Resolution or tax extender package. There is a possibility that the program will be reauthorized in
February with the Omnibus Spending Bill, which would provide money for the FY 08 distribution. However,
the program has a substantial cost and is viewed by a number of representatives and senators as an “earmark”™ a
large expenditure that benefits some areas much more than others.
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Unalaska, Valdez, and other communities have recently expressed interest in forming single-
community or relatively small boroughs. Several other communities in the unorganized borough
have also expressed interest in single-community borough government in years past. Those
include Nenana.Tanana, Cordova, and Pelican. The Commission is concerned that if this trend
continues, it will lead to a proliferation of single-community boroughs created in a piecemeal
fashion across Alaska. The prospect of single-community boroughs also raises serious questions
whether such would undermine the ability of surrounding communities to ever shoulder the
responsibility of borough government in an effective and efficient manner.

Subsection B. Background

The authors of the local government article of Alaskas Constitution envisioned that organized
boroughs would be established wherever citizens were ready for and capable of assuming the
responsibilities of local government.I7 The Framers of our Constitution recognized that the
legislature would have widely divergent alternatives available to carry out its duty to prescribe
methods for borough formation. Delegates preferred a voluntary, rather than compulsory,
approach to borough incorporation. However, they recognized that, to be successful, a voluntary
approach needed adequate inducements to establish boroughs.B They anticipated that the
Alaska Legislature would provide such incentives. Unfortunately, that vision of the Framers

of Alaska’s Constitution - undoubtedly one of the most critical aspects of implementing the
Local Government Article of Alaskas Constitution - still awaits fulfillment. While the Framers
preferred voluntary incorporation, they recognized that if regions had the capacity to operate
boroughs and refused to incorporate, the State could compel borough formation.

Statistics offer compelling evidence that inducements of voluntary borough incorporation have
been generally inadequate over the course of 48 years of statehood.

m  Fewer than 4 ofevery 100 Alaskans (3.6 percent) live in boroughs that were formed
voluntarily.®

m In contrast to the above figure, 84 of every 100 Alaskans (84.1 percent) live in
boroughs that were formed under the 1963 Mandatory Borough Act, which
compelled eight particular regions to form boroughs.

m  Of the sixteen Alaska boroughs, only eight formed voluntarily.

17 Borough Government in Alaska. Thomas A. Morehouse and Victor Fischer, p. 39 (1971).
18 Ibid., p. 61; also, Alaska's Constitutional Convention, Victor Fischer, p. 120 (1975).

19 Boroughs that have formed voluntarily typically enjoy abundant natural resources or other attributes that make
borough government particularly attractive for those regions. Many of the eight boroughs formed under the
1963 Mandatory Borough Act lack comparable resources. The eight boroughs that formed voluntarily are
the Bristol Bay Borough, Haines Borough, North Slope Borough, Northwest Arctic Borough, Aleutians East
Borough, Lake and Peninsula Borough, Denali Borough, and Yakutat Borough.
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Promotion of borough formation is sound public policy. Boroughs:

promote maximum local self-government with a minimum of local government units;
provide a formal structure for service delivery;

offer stable administrative infrastructure to provide services;
foster local responsibility and decision making;

promote accountability;

provide a means to promote private ownership of land;

have capacity to provide greater financial aid to schools;
consolidate school districts;

have capacity for regional control of alcohol and illegal substances;
promote economic development;

provide a proper role for State government; and

promote equity and fairness.

Subsection C. Recommendations

For more than four decades, experts and public policy makers have recognized that Alaska has
failed to implement an effective policy regarding borough formation.

The Commission urges the Legislature to consider ways in which inducements for borough
incorporation and annexation may be increased and disincentives for such may be decreased.
Those include the following.

1

Tax the unorganized borough (e.g. property, sales, employment, or head taxes).
Provide financial aid to boroughs.

Increase organization grants for new boroughs and extend grants to boroughs that expand
their boundaries.

Extend municipal land grants for annexations and consider increases in entitlements.

Restrict National Forest Receipts and Shared Fisheries Fees and Taxes to boroughs and
cities within boroughs.
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Section Ill. Lack of Standards and Methods for Establishmentof
Unorganized Boroughs

Subsection A. Statementofthe Issue

Article X, Section 3 of Alaskas Constitution requires the Alaska legislature to enact laws
providing for (1) standards for establishment of both organized and unorganized boroughs and (2)
methods for establishment of both organized and unorganized boroughs. In 1961, the Legislature
enacted standards for establishment of organized boroughs. Laws providing the manner for
establishment of organized boroughs have also been enacted. However, laws providing standards
and the manner for establishment of unorganized boroughs have never been enacted.

The absence of standards for establishment of unorganized boroughs and the lack of compliance
with the common-interest principle on the part of the single unorganized borough established in
1961 act as a significant impediment to achievement of the constitutional goal of maximum local
self-government with a minimum of local government units jet out in Art. X, sec. 1 of Alaskas

Constitution.

This issue is reflected in the following excerpt from comments made in 1981 by Dr.John Bebout,
a consultant to the Local Government Committee at the Alaska Constitutional Convention,
Assistant Director of the National Municipal League, and Professor at the New York University

School of Administration:

The development of consensus for organized borough government seems likely
in most regions to be a gradual process if it occurs at all. The first step toward it
is to break up the single unorganized borough by a single act which established
boundaries that make sense in terms of the socio-economic standards set by the
constitution and reflect the needs of all regions of the state. To continue to create
new boroughs, whether unorganized or organized, piecemeal would be likely to
leave shapeless areas that could never be assembled in viable borough units unless
radical changes were made in the boundaries of already established boroughs,

always a politically chancy business.

(Problems and Possibilitiesfor Service Delivery and Government in the Alaska Unorganized Borough,
pp. 86 - 88.)
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Subsection B. Background

In summary, Alaskas Constitution imposes the following seven duties upon the legislature:
1. Enact standards for establishment of organized boroughs;
2. Enact standards for establishment of unorganized boroughs;
3. Enact laws providing the manner for establishment of organized boroughs;

4. Enact laws providing the manner for establishment ofunorganized boroughs;

5. Classify boroughs;
6. Prescribe the powers and functions of boroughs; and

7. Enact methods by which boroughs may be “organized, incorporated, merged, consolidated,
reclassified, or dissolved.”

Five of the seven duties outlined in Article X, Section 3 have been fulfilled. The exceptions are
the duty to enact standards for establishment of unorganized boroughs and the duty to enact laws
providing for the manner in which unorganized boroughs will be established.

A single, residual unorganized borough does not conform to constitutional requirements. The
1961 Alaska Legislature, without the benefit of standards, established a single unorganized
borough encompassing all of Alaska not within an organized borough. Given the vast and
diverse nature of Alaska, this action was inconsistent with the mandate of Article X, Section 3
that each borough, organized and unorganized, “embrace an area and population with common
interests to the maximum degree possible.” Prior legislative proposals, at least six in the last
decade, have recognized that the unorganized borough does not conform to the common interest
clause of the Alaska Constitution.

Standards for unorganized boroughs should include consideration of the fiscal and administrative
capacity of the area. In the LBC's view, the capacity of an area to assume local responsibility is
determined by two fundamental factors. One is the specific duties imposed on boroughs by the
State. Obviously, the greater the duties imposed on boroughs (e.g. education, transportation,
public safety, health and social services, etc.), the greater the difficulty regions will have in
meeting the capacity threshold. The second factor is the human and financial resources available

to the borough.

The failure to follow the constitutional principles concerning unorganized boroughs hinders
coordinated delivery of state services. In remarks to the LBC, former Senators Arliss
Sturgulewski and Victor Fischer stressed the importance of establishing multiple unorganized
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boroughs. Both stressed that the issue was the fundamental concern in a 1979 Local
Government Study initiated by the Chairs of the Senate and House Community and Regional
Affairs Committees in response to recognized problems related to local government in Alaska.
The study recommended the establishment of multiple regional unorganized boroughs. The
purpose of doing so was twofold: (1) to promote efficient and effective delivery of all state
services, and (2) to provide common areas for collection of information, data, and other materials
important to the region and to agencies responsible for provision of technical and financial

assistance.

Subsection C. Recommendation

The LBC recommends that the Alaska Legislature enact laws providing standards for
establishment of unorganized boroughs and the manner in which unorganized boroughs are
created identical to those for organized boroughs found in AS 29.05.031, except with respect to

fiscal and administrative capacity.

AS 29.05.031 states:

@ An area that meets the following standards may incorporate as a
home rule, first class, or second class borough, or as a unified municipality:

@ the population ofthe area is interrelated and integrated
as to its social, cultural, and economic activities, and is large and stable
enough to support borough government;

(2 the boundaries of the proposed borough or unified
municipality conform generally to natural geography and include all areas
necessary for full development of municipal services;

3 the economy of the area includes the human and financial
resources capable of providing municipal services; evaluation of an area’
economy includes land use, property values, total economic base, total
personal income, resource and commercial development, anticipated
functions, expenses, and income of the proposed borough or unified
municipality;

4) land, water, and air transportation facilities allow the
communication and exchange necessary for the development of integrated
borough government.

The LBC is prepared to lend its expertise and assistance to the Legislature in the development of
appropriate standards and procedures for establishment of unorganized boroughs.
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Section IV. Funding for Borough Feasibility Studies

Subsection A. Statementofthe Issue

Although the 2006 Legislature appropriated funds for borough feasibility studies in three specific
areas, there is no continuing source of funding for such studies.

Subsection B. Background

AS 44.33.840 - 44.33.846 authorizes the undertaking of borough feasibility studies. However,
funding for studies under that program has never been appropriated. The 2006 Legislature did,
however, appropriate $237,500 for borough studies in three specific regions in Alaska (Glacier
Bay/Chatham, Middle Kuskokwim, and Eagle River/Chugiak). Additionally, the Department
of Commerce, Community, and Economic Development provided a grant ($30,000) for another
borough study (Yukon Flats). Details of those studies are presented in Chapter 2. As further
outlined in Chapter 2. a number of regions have interest in considering borough incogxiration.
If the Legislature institutes adequate inducements for borough incorporation on the order
recommended by the LBC earlier in this Chapter, interest in borough incorporation will likely
increase significantly.

Subsection C. Recommendation

The LBC recommends the Legislature appropriate funding for local borough study efforts in
the near term; and if inducements for borough incorporation are implemented, to significantly
increase funding.

Section V. Compensation for the LBC

Subsection A. Statementofthe Issue

Members of the LBC receive no compensation for their service. Demands on members of the
LBC have always been considerable. However, those demands have reached a point where
current Commission members feel that some token compensation is warranted.
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Subsection B. Background

The demands placed on the Commission have grown beyond what can be reasonably expected of
unpaid members. In one proceeding before the current LBC, members of the Commission were
faced with a formal record comprising approximately 3,000 pages. Members had to devote many
hours to review that record. Each Commission member also devoted 5 or 6 days (including
travel) to conducting a public hearing in the community. Substantial additional time was devoted
to other proceedings in that case. One Commission member reported that he has devoted
upwards of 350 hours (equivalent to nearly nine 40-hour weeks) to that one case alone. This was
in addition to many other LBC matters in which members of the LBC had to participate.

The Commission formulates fundamental policies that have important statewide political,
economic, and social implications. Such responsibilities demand that the Commission exercise
prudence and diligence in carrying out its duties. The Commission is expected to exhibit

expertise in all matters involving municipal boundary proposals.

It appears that nearly 20 State boards and commissions (excluding full-time boards and
commissions) currently receive some form of compensation. The expectations and demands on
the LBC seem to be at least equal to those nearly 20 boards and commissions that are presently

compensated.

Subsection C. Recommendation

That the Alaska legislature provide compensation, at par with that provided to other unpaid
boards and commissions, for service by members ofthe LBC.
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Message from the Chairman

February 2007

Dear Members of the Alaska Legislature:

As Chair ofthe Local Boundary Commission (LBC) and on behalfofthe other LBC members,
I am pleased to present this report ofthe LBC to the First Session of the Twenty-Fifth Alaska

State Legislature.
Chapter 1 provides background information on the LBC.
Chapter 2 describes activities of the LBC and its staffduring 2006.

Chapter 3 discusses public policy issues of particular interest to the LBC including:

a Increasing difficulties in rendering borough boundary determinations following the

1963 Mandatory Borough Act.
m  Substantial disincentives and a lack of adequate inducements hinder incorporation of

organized boroughs and annexation to existing boroughs.
B Lack ofstandards and methods for establishment of unorganized boroughs.
m  Funding for borough feasibility studies.
m  Compensation for members ofthe LBC.

Many of the issues raised here have been discussed by the Alaska Legislature in the past and even
now are being considered during the current legislative session. The LBC looks forward to the
opportunity to review and comment on legislation proposed that will influence local government
in Alaska. Please contact us or members of our staffif we can be of assistance to you.

Chair
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Chapter 1 - Background

Local Boundary Commission

Constitutional Foundation ofthe Commission

he framers of Alaskas Constitution adopted the principle that, “unless a grave need
existed, no agency, department, commission, or other body should be specified in the
constitution.”1The framers recognized that a “grave need”existed when it came to the
establishment and alteration of municipal governments by providing for the creation ofthe Local
Boundary Commission (LBC or Commission) in Article X, Section 12 ofthe Constitution.2
The LBC isone of only five State boards or commissions established in the Constitution, among
a current total of approximately 120 active boards and commissions.1

The Alaska Supreme Court characterized the framers’purpose in creating the LBC as follows:

An examination of the relevant minutes of [the Local Government Committee of
the Constitutional Convention] shows clearly the concept that was in mind when
the local boundary commission section was being considered: that local political
decisions do not usually create proper boundaries and that boundaries should

be established at the state level. The advantage ofthe method proposed, in the
words of the committee: “ ... lies in placing the process at a level where area-wide
or state-wide needs can be taken into account. By placing authority in this third
party, arguments for and against boundarv change can be analyzed objectively.”

{Fairvicw Public Utility District No. 1 v. City ofAnchorage, 368 P.2d 540,543 (Alaska 1962).)

1 Victor Fischer, Alaska's Constitutional Convention, p. 124.

2 Article X, Section 12 states, “A local boundary commission or board shall be established by law in the executive
branch of state government. The commission or board may consider any proposed local government boundary
change. It may present proposed changes to the Legislature during the first ten days of anv regulai session. lhe
change shall become effective forty-five days after presentation or at the end of the session, whichever is earlier,
unless disapproved by a resolution concurred in by a majority of the members of each house. lhe commission or
board, subject to law, may establish procedures whereby boundaries may be adjusted by local action.”

Ihe other four are the Commission on Judicial Conduct, the Judicial Council, the University of Alaska Board of
Regents, and the (legislative) Redistricting Board.
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Nature ofthe Commission

Boards and commissions frequendy are classified as quasi-legislative, quasi-executive, or quasi-
judicial, based on their functions within the separation-of-powers scheme ofthe Constitution.

The LBC has attributes of all three.

Article X, Section 12 ofthe Constitution of the State of Alaska provides that the LBC, “shall be
established by law in the executive branch of

the state government.” (Emphasis added.)

Members ofthe LBC are appointed by and

serve at the pleasure ofthe Governor. The

duty ofthe LBC under AS 44.33.812(a)(1)

to “make studies of local government

boundary problems”is one example of the

quasi-executive nature ofthe LBC.

In 1974,1976, and again in 1993, the
Alaska Supreme Court stated that the
Constitution of the State of Alaska
delegates legislative authority to the
LBC to make fundamental public policy
decisions, thus conferring quasi-legislative status upon the LBC. Specifically, the Court stated:

Local Boundary Commission during a recent meeting.

[T]he Local Boundary Commission has been given a broad power to decide in
the unique circumstances presented by each petition whether borough government
is appropriate. Necessarily, this isan exercise o fdelegated legislative authority to reach
basicpolicy decisions. Accordingly, acceptance of the incorporation petition should
be affirmed if we perceive in the record a reasonable basis of support for the
Commission's reading of the standards and its evaluation of the evidence.

(Mobil Oil Corp. v. Local Boundary Com'ti, 518 P.2d 92,98-99 (Alaska 1974) (Emphasis added).
See also Moore v. State, 553 P.2d 8, n. 20 at 36 (Alaska 1976) and Valleys Borough Support
Committee v. Local Boundary Com'n, 863 P.2d 232,234 (Alaska 1993).)

In addition to exercising quasi-legislative powers in making boundary determinations, the

LBC carries out c quasi-legislative duty under AS 44.33.812(a)(2), when it adopts “regulations
providing standards and procedures for municipal incorporation, annexation, detachment, merger,
consolidation, reclassification, and dissolution.”
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Although it is part of the executive branch and exercises delegated legislative authority, the LBC
also has a quasi-judicial native. In particular, the LBC has a mandate to apply pre-established
standards to facts, to hold hearings, and to follow due process in conducting hearings and ruling
on petitions.

The quasi-judicial nature ofthe LBC requires that there be a reasonable basis of support for

the LBC% reading of the standards and its evaluation ofthe evidence, even though the quasi-
legislative nature of the LBC provides it with considerable discretion in the application of those
standards and the weighing ofevidence. See U.S. Sme/ting, Refining & Min. Co. v. Local Boundary
Com'n, 489 P.2d 140 (Alaska 1971), discussing application of due process requirements in
Commission proceedings.

Duties and Functions ofdie LBC

The L3C acts on proposals for seven different municipal boundary changes.

These are:

incorporation of municipalities;4
reclassification of city governments;
annexation to municipalities;
dissolution of municipalities;
detachment from municipalities;
merger of municipalities; and
consolidation of municipalities.

In addition to the above, the LBC has a continuing obligation under statutory law to:

B make studies of local government boundary problems;

m adopt regulations providing standards and procedures for municipal incorporation,
annexation, detachment, merger, consolidation, reclassification, and dissolution; and

m  make recommendations to the Legislature concerning boundary changes under
Article X, Section 12 of Alaska’s Constitution.

Further, the LBC is routinely assigned duties by the Legislature. For example, in February
2003, the LBC produced the 216-page report entitled UnorganizedAreas ofAlaska that Meet
Borough Incorporation Standards. That report was prepared in response to the directive in
Section 3 Chapter 53 SLA 2002. In February 2004, the LBC and Department of Education
and Early Development published a 330-page joint report entitled School Consolidation: Public
Policy Considerations and a Review ofOpportunitiesfor Consolidation. That report was prepared in
response to the duty assigned in Section 1 Chapter 83 SLA 2003. The 2004 Legislature called

4 Hie term “municipalities” includes both city governments and borough governments.
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for “a Local Boundary Commission project to consider options for forming a separate local
government, independent of the Municipality of Anchorage, for the community of Eagle River”

(Section 48 Chapter 159 SLA 2004).

LBC Decisions Must Have a Reasonable Basis and Must Be Arrived at Properly

LBC decisions regarding petitions that come before it must have a reasonable basis. That is, both
the LBC5 interpretation ofthe applicable legal standards and its evaluation of the evidence in
the proceeding must have a rational foundation.5 The LBC must proceed within its jurisdiction;
conduct a fair hearing; and avoid any prejudicial abuse of discretion. Abuse of discretion occurs if
the LBC has not proceeded in the manner required by law or if its decision is not supported by

the evidence.

Limitations on Direct Communications with the LBC

When the LBC acts on a petition for a municipal boundary change, it does so in a quasi-judicial
capacity. LBC proceedings regarding a municipal boundary change must be conducted in a
manner that upholds the right of everyone to due process and equal protection. Ensuring that
communications with the LBC concerning municipal boundary proposals are conducted openly
and publicly preserves rights to due process and equal protection. To regulate communications,
the LBC adopted 3 AAC 110.500(b) which expressly prohibits private (exparte) contact between
the LBC and any individual, other than its staff, except during a public meeting called to address
a municipal boundary proposal. The limitation takes effect upon the filing of a petition and
remains in place through the last date available for the Commission to reconsider a decision.

Ifa decision ofthe LBC is appealed to the court, the limitation on exparte contact is extended
throughout the appeal in the event the court requires additional consideration by the LBC.

See Keane v. Local Boundary Commission, 893 P.2d 1239,1241 (Alaska 1995). W hen an administrative decision
involves expertise regarding either complex subject matter or fundamental policy formulation, the court defers
to the decision if it has a reasonable ba«is; Lake and Peninsula Borough v. Local Boundary Commission, 885 P.2d
1059,1062 (Alaska 1994); Mobil OH Corp. v. Local Boundary Commission, 518 P.2d 92,97-8 (Alaska 1974).

W here an agency action involves formulation of a fundamental policy, the appropriate standard on review is
whether the agency action has a reasonable basis; LBC exercises delegated legislative authority to reach basic
policy decisions; acceptance of the incorporation petition should be affirmed if the court perceives in the
record a reasonable basis of support for the LBC's reading of the standards and its evaluation of the evidence;
Rose v. Commercial Fisheries Entry Comm'n, 647 P.2d 154,161 (Alaska 1982) preview of agency's exercise of its
discretionary authority is made under the reasonable basis standard) cited in Stosh's /M v. Fairbanks North Star
Borough, 12 P.3d 1180,1183 nn. 7 and 8 (Alaska 2000); see also Matanuska-Susitna Borough v. Hammond, 726

P.2d 160, 175-76 (Alaska 1986).
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In that regard, aUcommunications with the Commission must be submitted through staffto the
Commission. The LBC staff may be contacted at:

Local Boundary Commission Staff
550 West Seventh Avenue, Suite 1770
Anchorage, Alaska 99501-3510
Telephone: (907) 269-4559
Fax: (907) 269-4539
Alternate fax: (907) 269-4563
E-mail: LBC@commerce.state.ak.us

LBC Membership

The 1 BC is an autonomous commission. The Governor appoints members ofthe LBC for
five-year overlapping terms. (AS 44.33.810) Notwithstanding the prescribed length of their
terms, however, members ofthe LBC serve at the pleasure of the Governor. (AS 39.05.060(d))

The LBC is comprised of five members. One member is appointed from each of Alaska’s four
judicial districts. The fifth member is appointed from the state at-large and serves as Chair ofthe

LBC.

State law provides that LBC members must be appointed “on the basis ofinterest in public
affairs, good judgment, knowledge and ability in the field of action of the department for
which appointed, and with a view to providing diversity of interest and points ofview in the
membership." (AS 39.05.060)

AlmkaJudicial Districts
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LBC members receive no pay for their service. However, they are entitled to reimbursement
of travel expenses and per diem authorized for members of boards and commissions under

AS 39.20.180.

Ihe following is a biographical summary of the current members of the LBC.

Darroll Hargraves, Chair, At-Large Appointment.

Governor Murkowski appointed Darroll Hargraves of Wasilla Chair
ofthe LBC in March 2003. Commissioner Hargraves holds a Masters
degree and an Education Specialist degree from the University of
Alaska Fairbanks. Additionally, Oakland City University awarded
him the Doctor of Hi.mane Letters. Commissioner Hargraves has
been school superintendent in Nome, Ketchikan, and Tok. He was the
Executive Director of the Alaska Council of School Administrators
from 1998 to 2002. He is currendy a management/communications
consultant working with school districts and nonprofit organizations.
Commissioner Hargraves previously served as Chair ofthe LBC from 1992-1997 under
Governors Hickel and Knowles. His current term on the LBC endsJanuary 31,2008.

Georgianna Zimmerle, FirstJudicial District.

Commissioner Zimmerle is a life-long resident of Ketchikan. She
earned an Associate of Arts degree from the University cfAlaska in
May 1985. Commissioner Zimmerle was appointed to tile LBC on
H March 25,2003, and was reappointed to her second term inJanuary
2006. An Alaska Native, Commissioner Zimmerle is a Tlingit of the
Raven moiety and her Indian name iSJEEX-GA-TEET . She is also
Haida from her paternal family. Commissioner Zimmerle worked
for the Ketchikan Gateway Borough for 27 years, serving five years
as the Borough Manager and 22 years in the Borough Clerks Office.
Commissioner Zimmerle served as the General Manager of Ketchikan
Indian Community for 2Vi years. She is currently retired and working part-time forTongass
Federal Credit Union. Iler current term on the LBC ends January 31,2011.
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Robert Hareharelc, Second Judicial District.

Commissioner Harcharek was appointed to the LBC onJuly 18,2002
by then-Govemor Knowles. Governor Murkowski reappointed him
to the LBC on March 24,2004. Commissioner Harcharek has lived
and worked on the North Slope for more than 25 years. He has been
a member of the Barrow City Council since 1993. He is currently
the Community and Capital Improvement Projects (CIP) Planner
for the recently created North Slope Borough Department of Public
Works. Commissioner Harcharek earned a Ph.D. in International
and Development Education from the University of Pittsburgh in
1977. He has served as North Slope Borough Senior Planner and Social Science Researc
CIP and Economic Development Planner, Community Affairs Coordinator for the North Slope
Borough Department of Public Safety, Director ofthe North Slope Higher Education Center,
Sociocultural Scientist for the No: *h Slope Borough Department of Wildlife Management,
Director of Technical Assistance for Upkeagvik Inupiat Corporation, and Dean ofthe Inupiat
University of the Arctic. Commissioner Harcharek served for three years as a Peace Corps
volunteer in Thailand an”™ was also a Fulbright-Hays Professor of Multicultural Development in
Thailand. He has served on numerous boards of directors, including the Alaska Association of
School Boards, the Alaska School Activities Association, the National American Indian/Alaska
Native Caucus of School Board Members of the National School Boards Association, and the
Arctic Development Council, a State of Alaska DCCED Regional Development Organization.
His current term on the LBC endsJanuary 31,20009.

Bob Hicks, Vice-Chair, ThirdJudicial District.

Commissioner Hicks, a resident of Seward, was appointed to the

T.BC from the Third Judicial District in March 2003. His fellow

commissioners elected him as Vice-Chair of the LBC. Commissioner

Hicks is agraduate of Harvard Law School. From 1972 - 1975,

he served as Executive Director of the AlaskaJudicial Council. He

practiced law in Alaska from 1975 - 2001. One of the fields in

which he specialized as an attorney was the field of local government,

including LBC matters. Since 2001, Commissioner Hicks has worked

at the Alaska SeaLife Center in Seward, where he serves as the Dive
Officer and Vessel Safety Officer. His current term on the LBC ends January 31,2007.
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Dr. Anthony Nakazawa, Fourth Judicial District.

Anthony “Tony" Nakazawa serves from the Fourth Judicial District
and is a resident of Fairbanks. He was appointed to die LBC on
February 14,2003. Commissioner Nakazawa is employed as die
State Director ofthe Alaska Cooperative Extension Service, USDA/
University of Alaska Fairbanks, which includes district offices in
fifteen communities throughout Alaska. He previously served as the
Director of the Division of Community and Rural Development for
the Alaska Department of Community and Regional Affiurs under
Governor WalterJ. Hickel. Commissioner Nakazawa, an extension
economist and UAF professor, has been with the Cooperative Extension Service since 1981.
He worked for the Hawaii Cooperative Extension system in 1979-1980. From 1977-1979,
he served as the Economic Development Specialist for the Ketchikan Gateway Borough. His
past activities include board service with the Alaska Rural Development Council, RurAL CAP,
AlaskaJob Training Council, and Asian-A skan Cultural Center. Commissioner Nakazawa
received his B.A. in economics from the University of Hawaii Manoa in 1971 and his M.A. in
urban economics from the University of California Santa Barbara in 1974. He received his M.S.
(1976) and Ph.D. (1979) in agriculture and resource economics from the University of California
Berkeley. His current term on the LBC endsJanuary 31,2010.

Staffto the Commission

The Alaska Department of Commerce, Community, and Economic Development
(Commerce or DCCED), Division of Community Advocacy (DCA) provides

staffto the Commission.

Constitutional Origin ofthe Local Government Agency

As noted in the preceding discussion regarding the background ofthe LBC, the framers of Alas-
kas Constitution followed a principle that no specific agency, department, board, or commission

would be named in the Constitution “unless a grave need existed.” In addition to the five boards
and commissions named in the Constitution previously noted, the framers provided tor only one
State agency or department - the local government agency mandated by Article X, Section 14 to
advise and assist local governments.6 It isworth noting that of the five boards, commissions, and
agencies mandated by Alaskas Constitution, two deal with the judicial branch, one deals with

n Article X, Section 14 states, “An agency shall be established by law in the executive branch of the state
government to advise and assist local governments. It shall review their activities, collect and publish local
government information, and perform other duties prescribed by law."
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the legislative branch, one deals with the University of

Alaska, and the remaining two - the LBC and the lo-

cal government agency - deal with local governments.

Ihe constitutional standing granted to the LBC and

the local government agency reflects the framers’

strong conviction that successful implementation of

the local government principles laid out in the Con-

stitution was dependent, in large part, upon those two

entities.

Ihe duty to serve as the constitutional local govern-

ment agency is presently delegated to the Department | .~ @ ommittee meeting during

of Commerce, Community, and Economic Develop- the February 1956 Alaska State Constitutional
Convention.

ment.

The framers recognized that deviation from the constitutional framework for local government
would have significant detrimental impacts upon the constitutional policy of maximum local self-
government. Further, they recognized that the failure to properly implement the constitutional
principles would result in disorder and inefficiency in terms of local service delivery.

Commerce Serves as Staffto the LBC

Wi ithin DCCED, the Division of Community Advocacy carries out the duty to advise and assist
local governments. Commerce also serves as staffto the LBC pursuant to AS 44.47.050(a)(2).
The LBC Staffcomponent is part of the Division of Community Advocacy.

Commerce is required by AS 29.05.080 and 3 AAC 110.530 to investigate each municipal
incorporation proposal and to make recommendations regarding such to the LBC. LBC
decisions must have a reasonable basis (i.e., a proper interpretation of the applicable legal
standards and a rational application of those standards to the evidence in the proceeding).
Accordingly, Commerce adopts the same standard for itself in developing recommendations
regarding matters pending before the LBC. That is, the LBC Staffis committed to developing
its recommendations to the LBC, based on a proper interpretation of the applicable legal
standards and a rational application of those standards to the evidence in the proceeding. The
LBC Stafftakes the view that due process is best served by providing the LBC with a thorough,
credible, and objective analysis ofevery municipal boundary proposal.

Commerces Commissioner, Deputy Commissioners, and the Director of DCA nrovide policy
direction concerning recommendations to the LBC.
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The recommendations ofthe LBC Staffare not binding on the LHC. As noted previously, the
LBC is an autonomous commission. W hile the Commission is not obligated to follow the
recommendations ofthe LBC staff, it has, nonethe css, historically considered Commerces
analyses and recommendations to be critical components 1 1the evidence in municipal bounda v
proceedings. O fcourse, the LBC considers the entire record when it renders a decision.

The LBC Staffalso delivers technical assistance to: municipalities, residents of areas subject to
impacts from existing or potential petitions for creation or alteration ot municipal governments,
petitioners, respondents, agencies, and others.

Types ot assistance provided by the LBC Staffinclude:

m conducting feasibility and policy analysis ot proposals tor incorporation or alteration
of municipalities;
m responding to legislative and other governmental inquiries relating to issues on
municipal government;
conducting informational meetings; Ty
providing technical support during -
Commission hearings and other meetings; l f I % % W r*
drafting decisional statements of the LBC;
implementing decisions of the LBC;
certifying municipal boundary changes;
maintaining incorporation and boundary
records for each of Alaska’s 162 municipal
governments;
m coordinating, scheduling, and overseeing
public meetings and hearings for the LBC;
m developing orientation materials and l.m
providing training for new LBC members; I/ i = A,
m  maintaining and preserving LBC records in
accordance with the public records laws of the State; and
m developing and updating forms and related material' for UC in municipal

incorporation or alteration.

Procedures ofthe Commission

Procedures for establishing and altering municipal boundaries and for reclassifving chie- are
designed to secure the reasonable, timely, and inexpensive determination ofeverv prop.i-al to
come before the Commission. The procedures are also intended to en-ure that decision' of
the Commission are based on analysis ofthe facts and the applicable legal standard', with due
consideration ofthe positions of interested parties The procedure' include extensive p :bli._

Siin/ith faring a tnthlii
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notice and opportunity to comment, thorough study, public informational meetings, public
hearings, a decisional meeting ofthe Commission, and opportunity for reconsideration by the
Commission. A summary of the procedures follows.

Preparation and Filing ofthe Petition

The LBC Staffoffers technical assistance, sample materials, and petition forms to prospective
petitioners. The technical assistance may include feasibility and policy analysis of prospective
proposals. LBC Staffroutinely advises petitioners to submit petitions in draft form in order
that potential technical deficiencies relating to petition form and content may be identified

and corrected prior to circulation of the petition for voter signatures or formal adoption by a

municipal government sponsor.

Once a formal petition is prepared, it is submitted to LBC Staff for technical review. Ifthe
petition contains all the information required by law, the LBC Staff accepts the petition for filing.

Public Notice and Public Review

Once a petition is accepted for filing, extensive public notice is given. Interested parties are
typically given at least seven weeks to submit responsive briefs and comments supporting or
opposing a petition. The petitioner is typically provided at least two weeks to file one briefin
reply to responsive briefs.

Analysis

Following the public comment period, the LBC Staff analyzes the petition, responsive briefs,
writt :n comments, reply brief, and other materials as part of its investigation. The petitioner
and the LBC Staff may conduct informational meetings. At the conclusion ofits investigation,
the LBC Staffissues a preliminary report for public review and comment. The report includes a
formal recommendation to the LBC for action on the petition.

The preliminary report is typically circulated for public review and comment for a minimum of
four weeks. After reviewing the comments on its report, the LBC Staffissues its final report.
The final report includes a discussion of comments received on the preliminary report and notes
any changes to the LBC Staff's recommendations to the Commission. The final report must be
issued at least three weeks prior to the hearing on the proposal.
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Commission Review of Materials and Public Hearings

Members ofthe LBC review the petition, responsive briefs, written comments, reply brief, and
the LBC Staffreports. If circumstances permit,

LBC members also tour the area at issue

prior to the hearing in order to gain a better

understanding of rhe area. Following extensive

public notice, tne LBC conducts at least one

hearing in or near the affected territory. The

Commission must act on the petition within

ninety days of its final public hearing.

The LBC may take any one of the following
actions:

approve the petition as presented;
amend the petition (e.g., expand or The LBC listening to testimony during the Skagway
contract the proposed boundaries); Remand hearing in Skagway.
m impose conditions on approval of
the petition (e.g., voter approval ofa
proposition authorizing the levy of taxes to ensure financial viability); or
m deny the petition.

While the law allows the Commission ninety days following its last hearing on a petition to
reach a decision, the LBC typically renders its decision within a few days of the hearing. W ithin
thirty days of announcing its decision, the LBC must adopt a written statement setting out

the basis for its decision. Copies of the decisional statement are provided to the petitioner,
respondents, and others who request it. At that point, the decision becomes final, but is subject
to reconsideration. Any party may ask the LBC to reconsider its decision. Such requests must
be filed within eighteen days of the date that the decision becomes final. 1fthe LBC does not
approve a request for reconsideration within twenty days of the date that the decision became
final, the request for reconsideration is automatically denied.

Implementation

Ifthe LBC approves a petition, the proposal is typically subject to approval by voters or

the legislature. A petition that has been granted by the Commission takes effect upon the
satisfaction of any stipulations imposed by the Commission. The action must also receive
favorable review under the Federal Voting Rights Act. The | BC Staff provides assistance with

Voting Rights Act matters.
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Overview ofMunicipal Governmentin Alaska

State law provides for two types of municipalities: city governments and organized boroughs.
City governments are community-level municipalities and organized boroughs are regional-level
municipalities. Further information about this topic is available in Appendix A: Fundamental
Nature ofBoroughs and Cities in Alaska. Regions of Alaska not located within an organized

borough constitute a single unorganized borough.

There are three classifications of city governments:

m home-rule;
a first-class; and
m second-class.

The powers and duties ofa city government va-y both with its particular classification and
whether it is located within an organized borough. The most fundamental distinccion among
city governments relates to the requirement that home-rule and first-class city governments in
the unorganized borough must provide for education, planning, platting, and land use regulation.
Other city governments are not permitted to exercise education powers. Second-class cities in
the unorganized borough are permitted, but not required, to exercise planning, platting, and land
use regulation. Any city within an organized borough may, upon delegation of authority by the
organized borough in which it is located, exercise planning, platting, and land use regulation. For
more information, see Appendix B: Local Government in Alaska.

Alaska law provides the following four classes of organized boroughs:

m home-rule;

m first-class;

m second-class; and

m third-class (State law prohibits the creation of new third class boroughs).
Alaska Divided by Organized Boroughs and A >

the Unorganized Borough

[ Organized Boroughs

tfIMI 1 Unorganized Borough
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By law, ’very organized bor-
ough must exercise the follow-
ing two powers areawide:

m public education; and

m tax assessment and
collection where
municipal taxes are
levied.

Further, state law requires that
every organized borough, except
third class boroughs, provide
the following three additional
areawide powers:

m planning;
m platting; and
m land use regulation.

Home rule boroughs have char-
ters (constitutions). Article X,
Section 11, ofthe Alaska Con-
stitution provides that home
rule boroughs, “may exercise all
legislate e powers not prohib-
ited by law or by charter.” In
other words, the assembly of

a home rule borough has any
power that is constitutionally
available to the state legislature,
provided the power is not pro-
hibited by state law or by the
borough charter. AS 29.10.200

Existing Classification o f Organised Boroughs in Alaska

Name Type In co?pac:?ated
Municipality of Anchorage Hom_e%rule 0%15/75'
Bristol B q>fejjM |hHv SerrInfrd—a? 1IMKV62
Denali Borough Home-rule 12/07/90
FairittnkB Nm S S «rBorough Sccok*, dara m /bi/*
Haines Borough Home-rule 10/17/02b
City and Borough ofjur*au Home-i 07/01/70'
Kcnai Peninsula Borough Second-class 01/01/64
Krod*"Cia”Bbrougfc

Kodiak Island Borough Second-class 09/30/63
Imae wfal iXuluPUB uO™XVil oviito
Matanuska-Susitna Borough Second-class 01/01/64
North SlopeBoiproi Hoar ’ lie 07168
Northwest Arctic Home-rule 06/02/86
City and Borough of Sitka Home-rule 12/02/71d
City and Borough of Yakutat Home-rule 09/22/92

J Region was first incorporated as Greater Anchorage Area Borough
onJanuary 1,1964.

' Region was first incorporated as third class borough on
August 29,1968; formed home rule borough October 17,2002.

* Region was first incorporated as Greater Juneau Borough on
September 24,1963.

: Region was first incorporated as Greater Sitka Borough on
September 24,1963.

lists 53 specific limitations on home rule municipalities found in Title 29 of the Alaska Statutes.

Home rule boroughs are the most popular form of organized borough in Alaska, followed closely

by second class boroughs.

General law boroughs (1st, 2nd, and 3rd class) derive their powers exclusively from State statutes.
Still, state statutes grant general law boroughs the ability to assume a very broad array of powers.

A summary on the current status of boroughs in Alaska is provided in Appendix C: 2006

Overview ofBoroughs in Alaska.
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Alaska also has unified municipalities.7 Simply stated, a unified municipality is a home rule
borough that can have no city governments within it. At the time a unified municipality is
formed, all city governments within the unified municipality are automatically dissolved and

none can ever form again.

There ai three unified municipalities in Alaska;

m City and Borough ofJuneau;
m City and Borough of Sitka; and
m  Municipality of Anchorage.

There are three other organized boroughs in Alaska that also have no city governments within
them. They are the Bristol Bay Borough, the Haines Borough, and the City and Borough of
Yakutat. As such, city governments could legally be formed in those be oughs.

A unified municipality is defined as a borough by 3 AAC 110.990(1). Further, the legislature consistently
characterizes unified municipalities as boroughs. For example, the statutes utilize the same standards tor
incorporation ofa borough as they do for incorporation ofa unified municipality (AS 29.05.031). By contrast,
the legislature has established separate standards for incorporation ofa city (AS 29.05.011). Another example
is found in the fact that newly formed unified municipalities and boroughs are entitled to identical organization
grants and other transitional assistance (AS 29.05.19079.05.210), whereas newly formed cities are entitled to
different levels of organization grants and transitional assistance. Additionally, all three of the existing unified
municipalities recognize themselves as boroughs in that each is governed by an assembly. Art. X, Sec. 4 of
Alaska’s constitution reserves the term “assembly” for the governing body of a borough, whereas Art. X, Sec. 8 of
Alaska's constitution reserves the term “council” for the governing body of a city.
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Chapter 2
Activities and Developments
During2006

Section I. City Incorporation

City incorporation activities and inquiries occurred to various degrees with respect to six
communities. The six communities are:

Big Lake; Igiugig;
Horseshoe Lake; Leveloclqg and
Healy; Naukati.

Big Lake

Location: Big Lake is a community
located ion the shore of Big
Lake, 13 miles southwest
ofWasilla, in the Chugach
Mountains. It lies adjacent to
Houston and Knik-Fairview.
The area encompasses 131.9
sg. miles ofland and 12.9 sq.
miles ofwater.

2,982 (2005 State
Demographer estimate)

City Cl—jfirlinn: Unincorporated
Matanuska-Susitna Borough

Population:

School District:; Matanuska-Susitna Schools

At their request, LBC Staff made a presentation to 25 individuals at the Big Lake Chamber of
Commerces meeting on August 15. Staffdiscussed city incorporation procedures, characteristics
of Alaska’s boroughs and compared the “strong mayor”to the “manager”forms of borough
government. In the “manager”form, the elected assembly members hire a manager who is usually
a professional administrator; the borough mayor serves as the presiding officer of the borough
assembly. In the “strong mayor”form of government, the person elected as mayor is not required
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to be a professional administrator. A “strong mayor”usually hires a professional manager or
administrator. In the “strong mayor”form ofgovernment, an assembly member elected by and
trom the assembly serves as presiding officer of the borough assembly. The Matanuska-Susitna
Borough is a second-class borough that has the “manager” form ofborough government. The
Municipality of Anchorage is a home-rule borough with the “strong mayor”form. See Appendix
D - Chart on Powers and Duties Home-Rule, First-class and Second-class Boroughs.

LBC Staff pointed out that Alaskas Constitution promotes a minimum number of governmental
units. Statutory law would prohibit residents of Big Lake from creating a new city government
when the services that are needed may be supplied by an existing government, such as the City of
Houston or the Mat-Su Borough.

Horseshoe Lake

LBC Staffalso responded to an inquiry about city incorporation from a resident of the
Horseshoe Lake area, which is located near Houston and Big Lake. The individual indicated that
substantia] growth in the vicinity has created an environment in which some property owners and
residents see a greater need for municipal services such as police protection. LBC Staffprovided
background information concerning the standards and procedures for city incorporation.

Healv

Location: Healy lies at the mouth of
Healy Creek on the Nenana
River, 78 miles southwest of
Fairbanks. It is located on a
2.5 mile spur road,just north
ofthe entrance to die Denali
National Park and Preserve
on die Puks Highway The
area encompasses 669.0 sq.
miles ofland and 0.4 sq. miles
ofwater.

1,012 (2005 State

Population: .
opufation Demographer estimate).

City Cltfiratiom: Unincorporated

Borough: Denali Borough
School District: Denali Borough Schools
In February, LBC staffwas contacted by a resident in an unincorporated area north of Healy who

is interested in forming some sort of municipality. The individual was calling on behalfof several
people in her area that believe ihey should get organized in order to have representation as local
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government expands in their area. They have concerns about local government decisions being
made that affect them without having the chance to be heard.

Since the individual and neighbors were just getting started, LBC staffprepared a packet of
general information on local government and city incorporation and sent it to them.

lgiugig

Location: Igiugig is located on the

south shore ofthe Kvjchak
River, which flows from
Iliamna Lake, on the Alaska
Peninsula. It Is 50 air miles
northeast of King Salmon

and 48 miles southwest
oflliamna. The area \
encompasses 19.8 sq. BftUea
ofland and 1J aa milesof | .
oftan 2 migieT .
50 (2005 State Demographer
catimate)

CityCbariindoQ:  Unincorporated
Bonugk Lake & Peninsula Borough

hplrthni

School District: Lake & Peninsula Schools

In April, LBC Staff responded to a request for information about city incorporation from the
Administrator of the Igiugig Village Council. Interest in incorporation appears to be motivated,
in part, bv financial considerations (e.g., potential for new State revenue sharing programs
proposed by HB 371 and SB 234, and the prospect of property taxes levied on property
including seven lodges that serve sports fishermen and hunters). Interest in forming a city also
seems to be motivated in part by the opportunity to transfer certain responsibilities for public
services and facilities (e.g., landfill) from the Village Council in order ‘o shield the Village
Council from liabilities.

LHC Staff provided background materials on city incorporation (e.g., State laws establishing
standards and procedures for incorporation, incorporation petition forms and instructions, a copy
of the Naukati city incorporation decisional statement, and the publication “Local Government
in Alaska”). Information about municipal taxation (e.g., Alaska Taxable 2005) was also provided.
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Levelock
| *  r« ...a lillf Jn

1..UJJ

111*40

371 tir mileaaouc .catof
Anchorage. It is located near
die Alagnak Wild and Scenic
River Corridor The area
enmmpaaaea 14.5 sg. miles
ofland and 0.0 ag. miles of
water.

S4 (2005 atite Demographer
estimate)

ChyClaaaifeatimB  Unincorporated

LakedclVninnila Botough
/ - Vo ‘$

Schaal D iatritt Lake & Benin® Y Scho -

LBC Staffreceived an inquiry from an official of the Lake and Peninsula Borough about
forming a city government in Levelock. The Borough official indicated that local interest in city
government stems from the prospect ofgenerating revenues through a city tax on commercial
fishing operations.

In May, LBC Staffresponded to a request from the President ofthe Levelock Tribal Village
Council for information about incorporating a second-class city.

The Village Council President expressed particular interest in incorporating the nearby “Alagnak
river and getting fishing revenue from that river.”

LBC Staffencouraged the Village Council President to also consider the prospect of seeking the
creation of a borough service area as an alternative to city incorporation.

LBC Staff provided information regarding standards and procedures for incorporation. Other
general materials regarding city incorporation along with sample materials pertaining to the
recent Naukati city incorporation attempt were also made available.
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Naukati

Prc-2006 Background

In 2004, voters in Naukati submitted a petition to incorporate as a second class city. lhe technical
review of the petition revealed several aspects that required correction. By April 2004, the
corrected petition was reviewed, but the conflicting interests and views of several ofthe parties
that were involved necessitated further investigation.

Commerces 196-page preliminary report and recommendations on the Naukati proposal were
published and distributed in August 2005. LBC Staffconducted a public informational meeting
in Naukati the following October to discuss matters relating to the proposed city incorporation.
LBC stafftoured portions of the 44 square miles within the proposed City of Naukati.

Eighteen individuals,groups and organizations submitted comments on Commerces preliminary
report. LBC Staffstudied those comments and published a final report on the Naukati proposal

in November.

The LBC conducted a public hearing in Naukati on December 12,2005. Following the hearing,
the LBC approved the petition with amended boundaries. In order to ensure fiscal viability of
the proposed city, promote the State’ best interest, and measure the personal commitment of
local residents regarding the proposed city, the LBC imposed two conditions on incorporation.
The conditions require voter approval ofa proposition authorizing the city to levy a 5-percent

sales tax and 3.5-mill property tax.

2006

January 4,2006 the LBC formally adopted a 40-page decisional statement setting out the
basis for its December 12,2005 action to amend and approve, with conditions, the petition
to incorporate Naukati as a second-class city. The amendment reduced the boundaries of the
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territory proposed for incorporation from 44 square miles to 11.7 square miles, and imposed the

taxing authority specified above.

OnJanuary 9, after conferring with
the LBC Chair on final editorial
changes to the LBC s decisional
statement regarding tl e Naukati city
incorporation proposal, LBC Staff
served the statement on the Petitioner
and Respondent.

The Division of Elections was notified
on January 31 ofthe need to conduct
an election on city incorporation.
Qualified voters would have the chance
to Vi re on the incorporation of Naukati
as a second class city. Incorporation
would not occur unless local voters
voted in favor of incorporation and

approved authorization for the City
to levy a 5 percent sales tax and a 3.5 mill property tax. They would also vote to elect the initial

seven-member City Council to take office if the incorporation propositions passed.

The election was held under the general administration and supervision of the Director of
Elections, and conducted as prescribed by the Alaska Election Code. The election was conducted
by mail pursuant to Alaska law. An absentee voting official, appointed from among Naukati
residents, was available from March 27 through April 11 to accept absentee ballots.

In thr April election, voters of Naukati rejected the proposal to form a city government. On
April 26, the State Division of Elections certified the following election results in the Naukati
city incorporation election.

BALLOT MEASURE number 1: Shall Naukati be incorporated as a second class
city? yes: 37 (44.6 %) no: 46 (55 4%)

BALLOT MEASURE number 2: Shall the City of Naukati be authorized
to levy a 5 pci cent sales tax? (Approval of this proposition is a condition for
incorporation; i.e., voters must authorize the City of Naukati to levy a 5 percent
sales tax in order for incorporation to occur.) yes: 35 (42.2%) no: 48 (57.8%)

BALLOT MEASURE number 3: Shall the City of Naukati be authorized to
levy a 3.5 mill property tax? (Approval of this proposition is a condition for
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incorporation; i.e., voters must authorize the City of Naukati to levy a 3.5 mill
property tax in order for incorporation to occur.) yes: 34 (41.0%) no: 49 (59.0%)

OnJune 13, LBC Staffreceived an inquiry about limitations on the submission of a new
petition for incorporation of Naukati as a second-class city. The inquiry was from Art King, the
representative of the Petitioners in the recently concluded proceedings for incorporation of the
City of Naukati.

Mr. King inquired about 3 AAC 110.650, which provides “[ejxeept upon a special showing to
the commission of significantly changed conditions, a petition will not be accepted for filing that
is substantially similar to a petition & rejected by the voters during the immediately preceding

24 months.” Mr. King asked whether a significant change in the proposed city boundaries and a
significant change in the proposition to grant taxing powers to the proposed city would constitute
a petition that was substantially dissimilar to the one rejected by the voters the previous April, or
whether such changes would constitute “significantly changed conditions.”

Mr. King noted that local residents were considering a new proposal that excluded Naukati
Industrial Subdivision from the prospective proposal. That subdivision had been included in

Nuukati City Boundaries as Approved by the Local Boundary Commission
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the boundaries proposed in the original pctirion as well as those approved h\ the LBC. Mr.

King indicated that there is strong sentiment against eiry government among the estimated 17
residents of Naukati Industrial Subdivision. Mr. King speculated that a new utv incorporation
proposal that excluded that subdivision would stand a better chance tor voter approval. Mr.

King also indicated that a proposition to authorize the proposed citv to lew a sales tax would

not likely be resisted by the voters; however, a proposition to lew a propertv tax would be. He

also expressed the perception that despite effort’ t inform the voters in the recentlv concluded
incorporation proceedings, a number ot voters did : ot midi rstand that the sales and property

tax propositions on the ballots would have empowered the citv to lew raxes, but would nor have

compelled it to do so.

After conferring with the
LBC Chair about the inquiry,

the issue was added to the

agenda for the LBC%sJune 2>

meeting in Ketchikan. At that

meeting, Mr. King assured

the Commission that any new

petition would be substantially

dissimilar in terms of the

proposed city boundaries, the

proposed budget, and changes

in the proposition to taxing

powers. The LBC voted (3-

2) to allow voters of Naukati

to file a new petition For

incorporation prior to April

2008 that is significantly revised from the petit; >. rejected hv voters in April 2006.

LBC staff responded to numerous inquiries re_ardi:.g the LHCsJune 26 action from Art King
and Van Huffman, current President of the Nuuk  West communitv association. Mr. | lutfman
called to inquire about changing the articles ot :v -potation for Naukati West community
association. Mr. Huffman stated Jiat during the *>: rion ot the communitv association there
was some waterfront property that was not incl ;ded m the communitv boundaries. LBC Staff
discussed the process for amending the articles if :tw irporation with Mr. I lutfman, and sent him
a copy of the non-profit communitv asso.iatioi =dhook.

On July 20, Naukati residents met to discuss the pr -pect of tiling a new petition to incorporate

as a second class city.

A new petition has not yet been filed with the LBC
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Section Il. City Annexation

Although no city annexation petitions are pending before the LBC, annexation was explored to
various degrees with respect to 10 city governments during 2006.

City annexation activities occurred in the following localities during 2006:

m City of Homer » City of Palmer;
(conclusion of m City of Petersburg;
litigation); m City of North Pole;
City of King Cove; m City of Seldovia;
City of Klawock; City of Soldotna; and
City of Kodiak; » City ofWasilla.

Homer

Hflfryr [f located on tho
north shore of Kachrnwk;-
Bay on the southwestern ~ *
edge ofthe Kenai IVniMnk.
It is 227 road miles south

of Anchorage, at the
southern-most point ofthe
Sterling Highway. The area
encompasses 10.6 sg. miles
ofland and 14.9 sq. miles of
water.

5,435 (2005 State
Demographer estimate)

Population:

City Classification: First Class City
Borough: Kenai Peninsula Borough

School District: Kenai Peninsula Schools

Pre-2006 Background

On December 26,2001, the LBC approved an annexation of 4.58 square miles to the City of
Homer. Following tacit approval bv the 2002 Alaska State Legislature, the annexation took
effect on March 20,2002.

The annexation was appealed ro superior court. On December 4,2003, the superior court
ordered a remand to the LBC to discuss the effect of the annexation on the Kachemak
Emergency Service Area (KESA) created by the Kenai Peninsula Borough.
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OnJanuary 5,2005,
following an opportunity
for written comments

by the public, analysis by
staff, and a public hearing
before the Commission
in Homer, the LBC
affirmed the December
26,2001 decision granting
annexation of 4.58
square miles to the City
of Homer. A decisional
statement setting out

the basis for the January
5 ruling was adopted by
the LBC on February

4 and distributed to all interested parties. This action was followed by a formal request for
reconsideration of the Homer annexation remand decision, which the LBC denied for failure
to meet the criteria for reconsideration set out in the law. Appeals by Abigail Fuller and the
Kachemak Area Coalition, Inc., d/b/a Citizens Concerned About Annexation (CCAA) ofthe
LBC* February 4,2005 decision followed and are currently pending.

liomn Annexation

2006

Superior CourtJudge Rindncr heard oral arguments on the latest appeal ofthe Homer
annexation in Anchorage onJune 29. This appeal involved the LBC?% affirmation of its December
26,2001 decision granting annexation of 4.58 square miles to the City of Homer. This latest
appeal was initiated by Abigail Fuller and the Kachemak Area Coalition, Inc., d/b/a CCAA.
Attorneys representing Kachemak Area Coalition, the LBC (Assistant Attorney General
Marjorie Vandor), and the City of Homer made oral arguments in person, while appellant
Abigail Fuller appeared telephonically. The gist of the appellant's argument was that the
Commission failed to adequately consider and give proper weight in their decision of the impact
ofthe annexation on the KESA in that it took 25 percent of its tax base away, and this failure
denied them due process of law. Ihe Judge questioned all the participating attorneys and said he
would take their comments and arguments under advisement and issue a written decision.

On August 22,Judge Rindner issued an 11-page decision affirming all aspects ofthe LBC%
January' 2005 decision upon remand of the 2C01 annexation of 4.53 square miles to the City of
Homer. Judge Rindner had remanded the case back to the Commission to discuss the impact
of annexation on the Kachemak Emergency Service Area (KESA), a service area of the Kenai
Peninsula Borough created after the City of Homer annexation petition had been filed.
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In his August 22 decision,Judge Rindner noted with respect to the LBC s 2005 decision that:

The LBC determined that in its original decision, it gave proper consideration
to the impact that the annexation would have on KESA. It also stated that it
believed that the Commission was not required to address the impacts of the
annexation on the service area. However, despite its beliefs, the LBC complied
with tne Courts order and specifically discussed and evaluated the annexation’
impact on KESA.

The LBC found that the effect of the annexation of KESA was de minimis and
that the annexation was not inappropriate in terms of the best interest of the state.

Judge Rindner also dismissed the appellants’claim that the LBC erred when it recused one of the
Commission members due to a conflict of interest.

King Cove

Location: King Cove is located on 5
the south sideoftheA M ftS
Peninsula, on a sand spit t
fronting Deer Passage and
Deer Island. It is 18 miles
southeast of Cold Bay
and 625 miles southwest
of Anchorage. Hie area
encompasses 25.3 sg. miles
of land and 4.5 sq. miles of
water.

723 (2U _ State

Population: .
Demographer estimate)

City Classification: First Class City

Borough: Aleutians East Borough

Aleutians East School

School District: L
District

On April 25, LBC Staff'met with a consultant retained by the City of King Cove to prepare a
petition for annexation of an estimated 22 square miles of offshore territory. The territory in
question is reportedly used by commercial Ashing operations and is not currently subject to city
taxation. Earlier in the month, LBC Staff met with this consultant to give information on city
annexation procedures and standards in general.

The City began the annexation process in 2003, and submitted a draft petition to LBC at that
time. LBC Staffreviewed the draft petition and returned it with comments. Discussion in April
of this year centered on determining where the petition process left offin 2003, what documents
and correspondence arc on Ale at LBC, and what the City needs to do to resume its efforts to
submit an annexation proposal.
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Klawock

On February 28, a representative of the City of KlawocL advised LBC Stalfthat local officials
were contemplating a proposal to expand the boundaries ofthe City of Klawock. LBC Staff
provided information about prior Klawock annexation proposals. Informal on was also provided
about annexation standards and procedures.

Kodiak

Location: Kodiak is located near the

northeast tip of Kodiak
Island in the gulfof Alaska.
It is 252 air miles southwest
of Anchorage, a 45-midUIB.
flight. The area encompafcN
3.5 5g. miles ofland and 1.4
sg. miles ofwater.

6,088 (2005 State

Population: Demographer estimate)

City Classification: ~ Home Rule City

Borough: Kodiak Island Borough

Kodiak bland Borough

School District: School District

OnJuly 17 LBC staffreceived an inquiry from a reporter with the Kodiak Daily Mirror. He
indicated that there is a renewed interest in city annexation among some Kodiak residents.

The reporter wanted information about Kodiak’s failed annexation attempt in | r>9, as well as
information on city annexation in Alaska. Staffanswered questions over the phone and then
followed up with materials from the 1999 Kodiak annexation and general information about the

city annexation process.

Page 27
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Palmer
fic.l
on the |
m and 0.0 ag. miles of
anter.
Pofmktkmr 5382 (2005 State

A-mographer estimate)
UtrCM kdiB tt Home Rule City

Boﬁmgh: M atanuska-Susitna Borough

School District:; M atanuska-Susitna Schools

Pre-2006 Background

There were inquiries about two separate city annexation proposals in Palmer. In July 2005 the
City of Palmer's Community Development Director advised LBC Staffthat Palmer City officials
were exploring the possibility of a substantial annexation. LBC Staff provided information about
standards and procedures for annexation. No particular territory had yet been identified in terms
of the prospective annexation proposal. Once City officials define the proposed annexation
boundaries, the City intends to use a consultant to examine the fiscal viability of annexation.
Initially, the City of Palmer anticipated that a petition might be filed early in 2006. However,
City officials informed LBC staffin October 2005 that they extended their timeline by one

year. The City plans to use the extra time to complete its comprehensive plan update, conduct an
economic analysis of annexation options, and to revise its land use code.

In an unrelated matter, City of Palmer officials advised LBC Staffin October that the
Matanuska-Susitna Borough recently obtained a 159 acre uninhabited parcel contiguous to the
Citys boundary. The property s subject to a lease between the City and the property owner
(formerly State, now Borough) for public use of ihe property. City officials want to annex the
parcel. They indicate that the property owner consents to the annexation. LBC staff provided
information about the standards and procedures for the annexation.

2006

An August 16 article in the Anchorage Daily News seated that the City of Palmer was considering
a proposal to annex almost six square miles to the Citys boundaries, doubling the size of the city.
According to City ” lanag«_r Tom Healy, the City was also developing a rural residential zoning
district that could apply to property that might be annexed.
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The news article reported that the City Council would meet to discuss the annexation on August
22. Even ifthe Council agreed to move forward with the annexation plan, it might be mid-2008
before new lots are added to the city.

According to the Anchorage Daily News article:

“Northern Economics, an Anchorage consulting group the city hired to study
costs associated with annexation, estimated that bumping the city boundaries out
north of Scott Road, south of Inner Springer Loop and Crimsonview subdivision
and east of Equestrian Acres subdivision would add about 1,400 residents to

the city. 1td also cost the city another $90,000 to provide services like police
protection and road maintenance to all the new homes....[T]he proposal now on
the table isjust one phase ofa four-phase plan.

Ifall four phases are adopted, city boundaries will be a loop from Palmcr-
Fishhook Road to the Glenn and Parks highways interchange, bordered on
the east by the Matanuska River, and will extend past Trunk Road on the west.
Palmer’s population would double, according to Northern Economics.

In about 10 years, the city would collect $1.3 million less in tax revenue than the
cost of providing services.

Taxes in the city are set at 3 mills.
Property owners outside the city
pay 2.5 to 3 mills but dont get city
police protection and some other
services....

The Northern Economics study
shows that a 1-mill increase in city
property taxes could recoup the
additional $1.3 million economists
expect it would take to serve a

larger city....
g y Palmer City Hall

City Council approved a plan Aug.

8 to begin preparing an annexation petition. Public hearings will likely begin later
this year. Healy said he hopes to present an annexation petition to the Boundary
Commission in February. Ifthe commission approves the request, it will go

before the Legislature in 2008.”
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Mr. Healy said there were a number ofways to cover the new costs for a larger city, for instance, a
slight increase in property taxes or more retail development.

Annexation and rural residential zoning would address concerns about unbridled strip
development along the Glenn or Palmer-Wasilla highways. The Palmer Comprehensive Plan
calls for appropriate development in keeping with Palmer.

In August, LBC Staffresponded to inquires from some Palmer area residents concerning
the prospect of annexation to the City of Palmer. Concern was expressed, in particular, that
annexation might occur without voter approval.

In September, LBC Staff responded to inquiries from the Palmer City Manager and others
regarding a prospective legislative review proposal for annexation to the City of Palmer. Under
consideration is a prospective proposal to annex 14.75 square miles inhabited by an estimated
3,520 residents. If implemented, the prospective annexation would represent a nearly 300
percent increase in the jurisdictional territory of the City of Palmer and a 65 percent increase

in its population. It would also result in a 90 percent increase in the extent ofroads for which
the City would have maintenance responsibility. The City estimates that annexation of the
14.75 square mile territory would require an additional 20 employees to serve the expanded
territory. The matter was brought before the Palmer City Council at its September 26 meeting
in the form of motions to

approve the draft annexation Map ofthe Palmer Annexation Study Area. Map Credit: City ofPalmer
boundaries, and award a website http://www.cityofpalmer.org

contract for preparation Hfat 1.SMyftnatyHM M

ofan annexation petition.
Some City Council members
expressed concern over rushing
through the process before
fully understanding the issues
involved. There was concern
over financial issues such as
the need to further analyze
annexation costs, and a desire
not to alienate any of those
who would be annexed. The yi

motions failed. City Council sn L... s
members wanted to study the
2007 budget and take a closer
look at the future unfunded
liability (i.e. PERS) before
proceeding.

m2 L nESSE2EL

Sud UMJUt coreeny. 206
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LBC Staffresponded to separate inquiries from the President ofthe Crimson View

Homeowners Association and the President of the Equestrian Acres Homeowners Association
regarding plans by the City of Palmer for annexation of those subdivisions and other territory.
Information was provided about standards and procedures for annexation.

Some residents spoke against the plan at the Palmer City Council meeting on September 12.
One property owners’association member said that in a survey distributed to the 46 homes in
his subdivision, 24 out of 31 survey respondents were opposed to becoming part ofthe City of
Palmer. Another property owner in the Crimson View subdivision said she was opposed to the
annexation because it would significantly increase her taxes, including her utility taxes.

On September 26, the Palmer City Council voted to delay plans for a prospective annexation
proposal. In doing so, rhe City Council cited the need to first carefully assess the impact on
existing City services of increased costs associated with the Public Employees Retirement
System. City officials also want to examine how those increased costs might affect future

annexations.

At its meeting of October 24, the Palmer City Council voted to authorize the preparation of

a petition for legislative review annexation of an estimated 5.73 square miles. W ith current
boundaries encompassing 5.07 square miles, annexation of the area in question would more than
double the size of the area within the Citysjurisdiction. W ith an estimated $150,040,000 in
taxable property, annexation of the 5.73 square miles would increase the $286,650,000 property
tax base of the City of Palmer by 52.3 percent. It is estimated that the territory is inhabited

by 1,382 residents. Annexation would increase the population ofthe City of Palmer by 25.7
percent. Although the Palmer City Council voted to authorize development of the annexation
petition, it was stressed to LBC Staffthat the City Council could later elect not to file the

petition with the LBC.

On December 20, LBC Staff met with a consultant for the City of Palmer regarding the
prospective petition for annexation to the City of Palmer. City of Palmer officials contemplate

the filing of a petition by early March, 2007.
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Petersburg

Pre-2006 Background

In 2004, the City of Petersburg submitted a petition for annexation of approximately 34.2 square
miles on Mitkof Island. LBC stall completed the technical review of the petition in December

2004, and the content was determined to be substantially complete. The Petition was accepted for
filing and the deadline for receipt of responsive briefs and written comments was set for April 18,

2005.

In March of 2005, LBC Staff met with a resident of the are:, proposed for annexation to the City
of Petersburg. The territory in question encompasses an estimated 162 residents and $14,575,000
in taxable property. Procedures and advantages of filing responsive briefs were addressed during
the meeting. Other residents also inquired about filing responsive briefs regarding the City}
pending annexation petition. By the deadline of April 18, one responsive briefand sixteen
written comments were timely filed. Additionally, one set of informational materials was
submitted. After conferring with officials of the City of Petersburg, the LBC Chair setJuly 15 as
the deadline for receipt of the reply brief from the City of Petersburg.

On June 8,the LBC Chair granted a request by the City of Petersburg to extend the deadline for
filing its reply briefin the pending annexation proceedings. The new deadline was set for August
15,2005. LBC Staffprovided representatives of the City of Petersburg with materials to facilitate
efforts to complete and submit the City’s reply brief. The City of Petersburg met the August 15

deadline for filing the reply brief.
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2006
City ofPetersburg ProposedAnnexation
LBC Staffworked on the

preliminary report for

the proposed annexation

to the City of Petersburg

during the first months of

2006. However by May 1,

thi: Petersburg City

Manager recommended

to the City Council

that the Citys pending

petition for annexation

of 34.2 square miles be

withdrawn. The Manager

expressed the view

that withdrawal of the

annexation petition would

be warranted given the planned submission of a petition to incorporate a Petersburg borough.
The City Council expressed no opposition to the Managers recommendation. In view of the
preceding, LBC Staff ceased to work on its preliminaiv report regarding the matter on April 28.

In discussions with the City Manager, LBC Staff noted that no public notice had been given

by the City of Petersburg that the matter would be addressed by the City Council at the May 1
meeting. LBC Staff advised the City Manager that formal action to withdraw the petition must
be taken by the Council at a properly-noticed meeting. On May 15, the Council of the City of
Petersburg adopted Resolution Number 1795, “A Resolution Withdrawing the City’s Petition to
the Local Boundary Commission to Annex Approximately 34.2 Square Miles on Mitkof Island
and Informing ofthe Intent to Seek Borough Formation.” The resolution stated, in part:

... the City has been investigating and comparing the benefits ofborough
formation to its existing annexation petition and it has been determined borough
formation would best benefit the whole of the Petersburg area.

. in order to preserve the surrounding area’ cultural, educational and economic
identification, the City hereby withdraws its annexation petition, submitted to the
Local Boundary Commission on January 10,2005;

... the City Council for the City of Petersburg intends to pursue Home Rule
Borough formation.

P«ge3.1
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A consultant preparing a petition for incorporation ofa home-rule Petersburg borough advised
LBC Staffthat the intent is to have a petition and charter ready to submit to the Local Boundary
Commission in late summer or early fall 2006. Ihe consultant submitted a list of twenty
questions concerning a broad range of issues. LBC Staffdrafted a ten-page response to the

questions.

The prospective borough proposal would encompass the City of Petersburg, about 170 residents
living near Petersburg just outside the city boundary, the second-class city of Kupreanofwith
about 40 residents, and another 25 or so residents living in remote areas.9 Thus, some 98 percent
of the residents of the prospective proposed Petersburg borough live in or immediately adjacent
to the City of Petersburg. The prospective proposal will seek to simultaneously dissolve the City
of Petersburg, retain the City of Kupreanof, and form a home-rule borough.

In September, a member of the Petersburg Borough Charter Commission met twice with LBC
Staff. Staffwas advised that the Charter Commission was meeting on a weekly basis and that its
work would likely be concluded by the end of October. LBC Staffaddressed technical questions
concerning home-rule charters and borough government.

In October, LBC Staffresponded to a number of inquires from the Petersburg City Clerk and
the consultant hired by the City of Petersburg to develop a Petersburg borough proposal. Topics
addressed included provisions in the proposed charter and other parts of the prospective petition
relating to service areas, sales taxes, and property taxes. For example, AS 29.05.140(e), provides
that “Unless the incorporation takes effect on January 1, the newly incorporated municipality
may not levy property taxes before January 1 of the year immediately following the year in which
the incorporation takes effect.” To address the need to permit the prospective new borough to
levy property taxes without delay, it was noted that the LBC could defer the effective date of
incorporation under 3 AAC 110.630(c).

LBC Staffurged the consultant to arrange for a thorough review of technical aspects of the
proposed charter, as well as the style and drafting of the charter. The LBC Staffreport on the
review of the Ketchikan consolidation charter was provided to the consultant as an example.

1 Ch. 8, FSSLA 2005 is relevant in terms of the Wrangell borough proposal and the prospective Petersburg
borough proposal. In relevant part, Section 3 of that law provides:

Notwithstanding (a) of this section, the state land identified in this subsection and described in the document
entitled ‘University of Alaska Land Grant List 2005,’dated January 12,2005, may not be conveyed to the
University of Alaska under this section if the land is included in a borough formed before July 1,2009,

that includes Wrangell or Petersburg. 1fa borough is not formed before July 1,2009, land described in this
subsection shall be conveyed to the University of Alaska on July 1,2009. If a borough is formed before July 1,
2009, and the borough does not select land described in this subsection before January 1,2013, the land not
selected by the borough shall be conveyed to the ' Iniversity of Alaska on June 30,2013. Ihe following land

is subject to this subsection: (1) Parcel Number SD.1001, Beecher Pass; (2) Parcel Number SD.1001, Favor
Peak; (3) Parcel Number CS.TL.1001, Three Lake Road; (4) Parcel Number SD.1001, Read Island; (5) Parcel
Number SD.1001, W hitney Island; (6) Parcel Number CS.EW.1001, Earl West Cove; (7) Parcel Number
CS.0V.1001, Olive Cove; and (8) Parcel Number SD.1001,Thoms Place.
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North Pole

ChjrCIMifiaMMi

ScM D faoicti

In May, LBC Staffprovided a North Pole city council member with petition forms and other
information regarding annexation of territory using the local acrinn method initiated by all
property owners and registered voters in the territory proposed for annexation. At issue is a
prospective proposal for annexation of 12 acres to the City of North Pole.

Seldovia

Location:

Population:

CltyCl—tfirartnn;

Borough:

School District:

1,595 (2005 State
8[(jpt“j papherertinMtte)

Home Rule City

Fairbanks North Sta
Borough

FaHfcanb North StwSdkK*

Seldovia is on the Kcnai
Peninsula across from

Homer on the south shore

of Kachemak Bay. It isa 45
minute flight to Anchorage.
The area encompasses 0.4 sq.
miles ofland and 02 sg. miles
ofwater.

287 (2005 State
Demographer estimate)

First Class City

Kenai Peninsula Borough

Kenai Peninsula Schools

Pk*e35

In October, the Seldovia City Clerk advised LBC Staffthat the City of Seldovia was planning to
petition for annexation of four uninhabited and undeveloped parcels. The four parcels encompass

about 100 acres adjoining the existing boundaries of the City of Seldovia. Three of the parcels

are owned by a group of private investors who plan to subdivide and sell the property. That group

has requested annexation to provide for the extension of utilities and other City services. The
fourth parcel is owned by the Kenai Peninsula Borough.
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LBC Staffprovided the City Clerk with background information and forms to petition for
annexation using what is commonly referred to as the “100-percent-of-owners-and-voters

method of annexation.”

Soldotna

I"ocadeai

Soldotna is on die Kcnai
Peninsula, 150 highway miles
sooth of Anchorage, at the
junction of die Sterling and
Kcnai Spur Highways. It Bes
10 miles inland from Cook
Inlet, and botdets the Kenai
River. The area encompasses
6.9 sg. miles ofland and 05

sg. miles ofwatee.

Population:

3,869 (2005 State
Demographer estimate*

CteyQ—i8i artns First Class City

Bam jfci Kenai ftniwula Boropgb

School Diatrkt: Kenai Peninsula Schools

Staff from the Soldotna City Manager’s Office contacted LBC Staffabout a prospective
legislative review annexation proposal. Soldotna City officials are contemplating annexation of
tour areas. Those consist of the “Funnv River Road area” (estimated population: 130); Kalifornsky
Beach Road area (estimated population: 530); Ridgeway area (estimated population: 476); and
Skyview High School area (uninhabited).

At the request of the City of Soldotna, LBC Staffprovided forms to petition for legislative
review annexation, background information about annexation, a copy of the laws establishing
standards and procedures for annexation, and other related information.

\Ithouph city' officials initially contemplated using the legislative review method of annexation,
the City has now expanded its consideration to include the local option annexation method.

In December, LBC Staff responded to technical questions concerning the local action methods
for annexation. The City of Soldotna plans to petition for annexation of a parcel of land using
the local action method that requires the consent of all owners and resident registered voters.
Additionally, the City of Soldotna continues to explore the prospect of annexation of the other

properties.
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Wasilla
encompanca 11.'
ofland and 0.7 ag. miki of
IViyl itinn; M 13 (2005 State

Demographer estimate)

Gty ClaaalfictiMB ~ Rnt Qua City
Baraqgjk Matanuska-Susitna Borough

*
Run Mfnm Matanuska-Susitna Schools

City of Wasilla officials are contemplating a proposal for annexation using what is commonly
referred to as the “100-percent-of-owners-and-voters method of annexation.” LBC Staff
provided the Wasilla City Planner with petition forms and background information about the

standards and procedures for annexation.

In November, officials of the City of Wasilla advised LBC Staffthat the City had received
requests for annexation from all property owners and resident registered voters in three
separate territories contiguous to the City of Wasilla. The three territories comprised a total of
approximately 130 acres. The City plans to confer with owners of six other properties in the
vicinity to determine whether the owners are inclined to also seek annexation.

On November 17, LBC Staff met with Wasilla's Deputy Administrator and a City Planner

to discuss the requirements and procedures regarding the Citys proposed annexation of

131.5 acres to the City of Wasilla. Subject to LBC approval of a city governments petition,

AS 29.06.040(c)(3) allows a city to annex adjoining territory, if all owners of the property
proposed for annexation and all registered voters residing on that property first petition that city
for annexation. All the owners and all the registered voters residing on the property proposed for
annexation to the City of Wasilla have signed a petition.
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Section I11. City Dissolution

During 2006, interest was expressed in dissolving the City ofTanana, a first-class city in the
unorganized borough. However, no petition for dissolution was filed.

Tanana

Location: Tanana i* located in Interior
Alaaka about two miles west
ofthejunction oftheTmant
and Yukon Rivets, 130 ah
miles west of Fakhanks. "me
areaencompasses11> "
miles ofland and 4j0 sq. oiks
ofwater.
281(2005 State
Dansmaphei camac}

City Cl Firstdam Cky

*~o, ‘cat.”;

(JoQISHIMd

School District: Tanana City Schoali

OnJune 10, LBC Start"responded to an inquiry from a resident of Tanana regarding the
consequences ot dissolution of the City of Tanana. The caller indicated that prevalent conflicts
between the Tanana city government and the Tanana Tribal Council motivated the inquiry.

Staff provided general information about the consequences ofdissolution, noting for example,
that the City of Tanana School District (FY 2006 enrollment 67) would be merged into the
Yukon Koyukuk REAA (FY 2006 enrollment 1,612). In FY 2006, the local contribution for
schools required under AS 14.17.410(b)(2) from the City ofTanana was S22,692. LBC Staff
noted that the education funding cost differentials for the City ofTanana School District (1.496)
and the Yukon Kovukuk REAA (1.502) were substantially the same.

In addition to addressing the effects of dissolution, LBC Staff provided information about
standards and procedures for dissolution.
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Section IV. City Reclassification

Houston
inm " -am a-" “"Tvm'iiiirfiiljM
isc tss?
Iki on Qvitafci Highway
rioggthc little Spritna Rhce.
Theiwaeogam fe
mile* ofltnd end 1J ag. mfc*
ofwi its
iW tv ~ . 1,447(3005 State
Dc<\bPolIntac
CHyClamilicaHaa] Ui*
>,
Raraagki -Maf ouriarSpritna h«w #i
SchaolDinfcii Mrtmmif-Suaitria Sehoay

There was interest in 2006 in reclassifying Houston, currently a second- class city.

On August 29, LBC Staffresponded to an inquiry regarding city reclassification from the City
Clerk of the City of Houston. The City of Houston was incorporated as a second-class city
within the Matanuska-Susitna Borough in 1966. The 1970 population of the City of Houston
was 66. The State Demographer estimated the 2005 population of the City of Houston to be
1,447. The 2005 figure is 3.6 times greater than the 400-person requirement for reclassification
of a second-class city to a first-class city. The City of Houston is the third most populous second-

class city in Alaska.

LBC Staffprovided the Houston City Clerk with a copy of the statutes and LBC regulations
relating to city reclassification. A sample city reclassification petition and background on local
government in Alaska was also provided
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Section V. Borough Incorporation

Activities regarding borough incorporation occurred to varying degrees in 16 areas ofthe state
during 2006. Three formal proposals to the Commission were pending during 2006 (Delta-
Greely, Skagway and Wrangell). Four other areas were the subject of formal studies: Eagle River-
Chugiak; Glacier Bay-Chatham; Middle Kuskokwim; and Yukon Flats). The 15 areas are:

Copper River Basin; Middle Kuskokwim region;
Delta-Greely region; Petersburg;

Ekwok; Prince William Sound;
Eagle River-Chugiak territory; Skagway;

Greater Nenana territory; Valdez;

Glacier Bay-Chatham region Yukon Flats;

(Angoon, Elfin Cove, Kake, Y ukon-Koyukuk;

Hoonah, Pelican, Gustavus, Y ukon-Kuskokwim Delta;
and Tenakee Springs); and

Kake; Wrangell.

Copper River Basin

Pre-2006 Background

Initial interest in 2004 for borough formation was

followed up in 2005 with an invitation for LBC Staff

to attend a meeting in the Copper River Region

to discuss the pertinent issues. A public forum was

held in Glennallen on March 8. LBC Staff made a

presentation on borough government at the meeting, {
which was organized by the Greater Copper River

Valley Chamber of Commerce. An estimated 300

people were in attendance. Also in attendance at the

meeting was a representative of the City of Valdez,

who addressed various issues relating tu a prospective

proposal for incorporation ofa borough in the Prince &
William Sound region. r

Following the March 8,2005 meeting, a small

number of local residents formed an ad hoc study group regarding boroughs. The group
requested informational materials from the LBC. This was followed by a meeting between
the Superintendent ofthe Copper River REAA and LBC Staffon April 1to discuss matters
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pertaining to borough formation. During the meeting one area of particular interest was the
potentially large mineral deposit in the Tangle Lakes area near Paxson, which prompted concern

on the part of some over the prospect of annexation proposals from existing boroughs. The

Tangle Lakes mineral deposit overlaps the southern portion of the Delta Greely REAA and the
northern portion ofthe Copper River REAA.

There was also some interest in borough formation shown by the officials at Ahtna Incorporated.
They indicated that the prospect for oil and gas development, the gas pipeline, and further
tourism development made the Basin an attractive candidate for annexation to an existing
borough. At the request of Ahtna, Inc., LBC Staff made a presentation on the formalities of
borough government for villages in the Copper River Basin. This presentation was made on June
30,2005. atajoint meeting of Ahtna Inc., and the Successor Village Organizations in Copper
Center. The meeting lasted more than two hours and around 50 individuals attended. Those
present expressed interest in an examination of more specific aspects ofa prospective borough.
LBC staffpledged to offer support but not at that at this time, regrettably, there is no State
funding available for a borough feasibility analysis. During each of the last several years, the LBC
has recommended that the Legislature appropriate funding for this purpose.

2006

The Division Director and LBC staff met with Brenda Rebne, Ahtna Vice-President of
Corporate Affairs on February 2 to discuss options for borough formation. Ms. Rebne is
interested in learning more about administrative boroughs and exploring other options for the
Copper River Valley region.

Ms. Rebne expressed interest in talking to representatives ofthe Copper Valley Economic
Development Corporation. She wants to talk to them about borough development and get their
sentiments on conducting a feasibility study on borough options. Ms. Rebne is interested in
getting funding for the feasibility study. The Director and LBC staffsuggested the possibility of

a legislative appropriation.

On February 17, officials of the Ahtna Corporation met with Commerce Commissioner Bill
Noll and LBC Staff. Continued interest was expressed in exploring borough government issues
that might potentially affect the Copper River Basin. Concern was expressed about the prospect
that the Cupper River Basin might be annexed into an existing borough (e.g., Matanuska-
Susitna or Fairbanks North Star) or that it could be included in a future borough that includes
territory beyond the Copper River Basin (e.g., Deltana or Prince William Sound). Ahtna
Corporation officials also noted concern over legislative proposals such as SB 112 - the head tax
on certain residents of the unorganized borough. The tax would also apply to certain individuals
employed within the unorganized borough. Ahtna officials expressed continued interest in
legislative funding for analysis of the options facing the region (e.g., annexation, status quo,

borough formation, etc.).



Pige42 Local Boundary Commiuion Report (o rhe First Session of the Twenty-Fifth Alaska Legislature

Delta-Greely Region

On January 3, a petition signed by 259

individuals was submitted to the LBC for

incorporation ofthe Deltana Borough

which encompasses approximately 5,892

square miles. The area includes the

Pogo Mine, Fort Greely, Healy Lake,

Whitestone, Big Delta, and Deltana. The

petition sought to incorporate a unified

home-rule borough with boundaries

identical to those ofthe Delta-Greely

REAA. (The proposed borough includes

only a portion of the Upper Tanana Basin

model borough; the Alaska Gateway

REAA portion is excluded). Upon

incorporation of the Deltana Borough, the

second-class City of DeltaJunction - the

only city government in the area proposed

for incorporation - will be dissolved.

Following the determination by LBC

Staff that the form and content of the

Deltana Borough incorporation proposal

was proper and the petition was acceptable for filing, the LBC Chair set March 31,2006 as
the deadline for receipt of responsive briefs and written comments concerning the petition for
incorporation. One ofthe 41 written public comments received by the deadline was a petition,
signed by 239 individuals claiming to be local registered voters, which said the Deltana Charter

was “flawed in concept.”

The Delta-Greely School District currently operates three schools at a cost of S6.1 million a
year. The State pays nearly all the costs of the school. Some funding is provided by the federal
government. The district’s 4,148 residents currently pay nothing to help operate those schools
because they live in the unorganized borough outside home rule and first class cities. Under

the current Deltana Borough proposal, the new borough government would contribute about
$800,000 to local education. The Borough’s proponents plan to raise the bulk of the money from
the developers of the Pogo Mine through a contractual payment in lieu of taxes (PILT). The Red
Dog lead and zinc mine has a similar funding arrangement with the Northwest Arctic Borough

in the Kotzebue region.

Under the 10-year PILT agreement signed with the City’of Delta Junction on November 15,
2D05,Teck-Pogos payments to the new borough would ramp up to S2 million a year by 2008, or
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more if the value of the gold mine goes up. Teck-Pogo also agreed to pay up to $350,000 a year
toward bonding costs for new schools and other construction if the borough provides a matching
share. Until a borough is created, PILT payments go to the City of DeltaJunction. If the
Deltana residents vote to incorporate as a borough and the second class City of Delta Junction is
dissolved, the PILT agreement will be automatically assumed by the Deltana Borough. Unless a
new borough is formed by December
31,2008, the PILT agreement will
terminate.

Proposed Dc'fiiihi Rotough

In July 2004, the City of Delta Junction
received a S1.2 million, no-interest
loan from the State of Alaska to pay
off a lawsuit settlement regarding the
establishment of a private prison at
Fort Greely, under a bill signed into law
by Governor Frank Murkowski. The
City is required to make yearly $50,000
payments to the State. Should the City
of Delta Junction be incorporated into
a borough, the balance of the City of
Delta Junction's no-interest prison debt
loan will be forgiven bv the State; as of
November 2006, the loan balance was
- MUluk  sHiw
SI.I million. Borough

On May 10, LBC Staffcompleted a

preliminary review of the April 25 draft

of the proposed Delta Greely Borough

Charter. Given the significance of the

draft Charter (i.e. the proposed organic

law or municipal Constitution of the prospective Deltana Borough), Staff made a particular
effort to provide critical analysis and thorough comments. The review addressed form and style,
potential ambiguities, provisions that might be subject to misinterpretation, missing elements

required by State law, and other issues.

On December 4, LBC Staffconducted a 2 Vi hour public informational meeting in Delta
Junction, before an audience of approximately 115 people. LBC Staff made a brief presentation
on future proceedings and outlined the Staffs recommendations in the Preliminary Report,
published in November. LBC Staffanswered over 30 questions that members of the public wrote
on blank index cards, and another 20 or so extemporaneous questions from the audience. After
the Question/Answer Session, 16 members of the public took the opportunity to comment for
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3 minutes each. All written and oral comments will be addressed in the Final Report which is
expected to be published in January 2007.

The LBC plans to hold a public hearing in DeltaJunction on March 16,2007. It the LBC
decides at its decisional meeting to approve the Deltana Borough proposal, an election will be
held. Incorporation is conditioned upon voter approval of propositions providing for:

a A3 percent home heating fuel and vehicle gas sales tax;
m A 10 percent energy tax on the sale of electrical power; and
m The PILT Agreement with Teck-Pogo, Inc.

Ekwok

Pre-2006 Background

In January 2004, Northern Dynasty Mines, Inc.
announced the results of mineral exploration tests

that had been carried out in the Pebble gold-v opper-
molybdenum prospect over the previous two years.
The announcement indicated that the 1,440 acre (2.25
square miles) Pebble prospect is one of the largest gold
and copper deposits in North America. It is projected
to contain at least 26.5 million ounces ofgold, 16.5
billion pounds of copper, and 900 million pounds of
molybdenum. The deposit reportedly has an estimated
value of approximately S28 billion.

The Pebble prospect is located approximately 17 miles
northwest of Iliamna. The claims adjoining the Pebble
prospect extend to within approximately five miles of the
boundary dividing the Lake and Peninsula Borough and
the Dillingham Census Area portion ofthe unorganized
borough.

In 1997 a petition was filed to annex the 20,271 square mile Dillingham Census Area to the
Lake and Peninsula Borough. The petition was later abandoned.
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In February of 2005, Commerce staffwas contacted by residents of Ekwolc to present
information regarding borough formation and the powers and duties ofa borough. Ekwok

is a second class city in the unorganized borough. It is located on the Nushagak River, about
43 miles northeast of Dillingham and 285 miles southwest of Anchorage. Because ofthe City’s
proximity to uie Pebble Mine project, the residents of Ekwok are interested in the planning,

platting, and land-use regulation duties ofa borough.

2006

The Ekwok City Clerk has been directed by the City Council to explore formation ofan Ekwok-

only borough. The City Clerk indicated that City Council did not wish for Ekwok to be in the
same borough as Dillingham. Ekwok, a second-class city inhabited by 118 people, lies along the
Nushagak River 43 miles northeast of Dillingham.

On November 14, LBC Staffresponded to the Ekwok City Clerk's inquiry regarding borough
incorporation. LBC Staffprovided the City Clerk with a copy ofthe constitutional, statutory,
and regulatory standards for borough incorporation. In doing so, LBC Staffemphasized that
those standards require, absent a compelling reason otherwise, that a borough encompassing
Ekwok include the entire Southwest Region REAA school district and the City of Dillingham.
LBC Staffalso provided the City Clerk with a copy ofthe procedures for borough incorporation
and other materials (e.g., Local Government in Alaska).

Eagle River-ChugiakTerritory

In 2006 the legislature appropriated $87,500 for

“a study to determine the economic feasibility and
financial impact of separating the greater Eagle

River - Chugiak region from the Municipality of
Anchorage and incorporating that region into a
separate borough government.” (Chapter 33 SLA 06)
On October 30, a contract was entered with Northern
Economics Inc. to perform the Eagle River - Chugiak
Detachment and Borough Feasibility Study. The
contractor has begun work on GIS mapping and

data gathering from the Municipality of Anchorage
and is progressing on meeting the contract timeline.
Components of the final report will be submitted in
phases. Due dates and information to be submitted

are:

m December 15,2006 - existing service by
location, fiscal effects on existing services, and revenue by source;

45
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m January 15,2007 - effects on revenue, taxable property assessed value, contribution in
support of schools;

March 15,2007 - 95 percent complete draft;
March 30,2007 - final study and printed materials.

In addition to the feasibility study, the contractor will make one presentation up to four hours in
length to agencies and other invited individuals by no later than April 16,2007.

Greater Nenana Territory

OnJanuary 18, LBC Staffconducted a public
informational meeting regarding borough
government. The meeting was held in Nenana,
with teleconference sites established in Minto,
Rampart, Manley, Tanana, and Minchumina.
Approximately 120 individuals were present at
the site in Nenana. The meeting lasted from 7
p.m. until 10 p.m.

On February 15, LBC Staff met briefly with
an attorney representing a Nenana client who

has expressed interest in exploring the prospect

ofa borough limited to the greater Nenana

area. As envisioned by the attorney, the

prospective borough would encompass only the
“communities”of “Nenana (proper)”, “North

Nenana,”and “South Nenana.” LBC Staff

noted the provisions of law (3 AAC 110.920)

under which community determinations are

made. Discussion also ensued about prior

proposals to form small boroughs. Opportunities f( funding of borough feasibility studies were

also addressed.
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Glftder Bay-Chatham Region (Angoon, Elfin Cove, Hoonah, Pelican,
Gustavus, and Tenakee Springs)

At the request of Haines
Representative Bill Thomas,
Commerce assisted in organizing
a borough informational
meeting in Juneau on March 30,
2006. Mayors and community
leaders from Angoon, Hoonah,
Gustavus, Kake, Pelican, and
Tenakee Springs gathered in
Juneau to discuss the prospect
of forming a borough extending
from the southern boundary of
the Yakutat Borough to Kuiu
Island in the south. That area
includes Icy Straits, Chatham
Straits, and Frederick Sound.

DCA Director Mike Black and

Juneau Commerce staff made

informational presentations.

Community officials from the six

communities shared ideas and

information regarding borough

government and the potential

benefits a borough government

would bring to the communities

and residents within the region. Topics of discussion included a comparison of the unorganized

borough and organized boroughs; pros and cons of borough formation; organized borough
powers; and the borough formation process.

During the 2006 session, the Legislature appropriated $90.000 for the economic feasibility
study of a borough comprising the area within the Glacier Bay and Chatham model borough
boundaries. In the fall, an RFP for this work was completed and a contractor was hired to
complete the study by the end of May 2007. The contract calls for two community visits per
affected community, public hearings, education and communication. Prior to the final report
being issued, a meeting will be held in Juneau with community leaders to review the findings of

the investigative effort.
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OnJune 1, the City of Hoonah, in a concurrent but unrelated effort, published the “Glacier Bay
- Chatham Borough Initial Borough Feasibility Study.” The report leads offwith the statement
that “[tjhe City of Hoonah is planning to prepare a petition to form a borough in late 2006.” The
report cites the following eight principles regarding a prospective borough: (1) “High quality
education”; (2) “Keep our communities independent and unique”; (3) “Use our strong regional
voice to advocate for both borough and each community’ priority capital needs and projects”;
(4) “Use borough resources to foster and support our communities and our regional needs”; (5)
“Continued ability of residents to engage in subsistence harvesting and gathering activities”;

(6) “Regional emphasis on reducing electrical rates, high quality docks and harbors, and a
strong, sustainable marine highway ferry system”; (7) “Install and maintain high speed video-
conferencing capability in all communities to support and enhance Assembly, School Board and
citizen communication”; and (8) “No borough property tax.”

The region in question encompasses the communities of Hoonah (a first-class city with a
population of861), Kake (a first-class dty with 598 residents), Angoon (a second-class city with
497 residents), Gustavus (a second-class city with 459 residents), Pelican (a first-class city with a
population of 115); Tenakee Springs (a second-class city with 98 inhabitants), and Elfin Covr, an
unincorporated settlement of 29 residents. The study estimates that 57 individuals live in other
parts of the prospective borough, bringing the total population to 2,714.

The “initial feasibility study”comprises 28 pages and addresses the following 10 fundament'™

topics:
(1) “Questions for Review and Consideration”;
(2) “Introduction and Background”;

3) “Organizing Principles for Our Borough”;

® “Why a Glacier Bay-Chatham Borough?”;

(5) “Overview: Glacier Bay-Chatham Proposed Borough™;

(6) “Election Districts & Voting: Glacier Bay-Chatham Borough”;

(7) “State and Federal Revenue to Glacier Bay-Chatham Borough”;

(8) “Glacier Bay-Chatham Borough Budget”(12.5 million and S1.9 million
scenarios are provided);

9) "Schools and Education: Glacier Bay-Chatham Borough”; and

(10) “Land: Glacier Bay-Chatham Borough.”
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Kake

On November 22, LBC Staffresponded to an inquiry by the
City Clerk regarding borough incorporation. The Kake City
Clerk inquired on behalfofthe Kak™" City Council about
formation ofa Kake-only borough. The City of Kake is a
first-class city inhabited by 598 people. Kake is located on the
northwest coast of KupreanofIsland along Keku Strait, 38 air
miles northwest of Petersburg.

LBC Staff provided the City Clerk with a copy of the
constitutional, statutory, and regulatory standards for borough
incorporation and the forms to petition for a home-rule
borough. LBC Staffalso provided the City Clerk with a
copy ofthe procedures for borough incorporation and other
materials (e.g., Local Government in Alaska).

Middle Kuskokwim region

At the invitation ofThe Kuskokwim Corporation,

Commerce staffattended a conference to discuss borough

formation in the middle Kuskokwim region in Aniak on

April 6. Representatives from every village in the Kuspuk

Regional Education Attendance Area, Calista Corporation,

Scammon Bay Tribe, and Barrick Gold Corporation met in

Aniak to discuss regional issues regarding the prospective

development of the largest gold mine in Alaska. DCA

staff presented a general information session on the process

of borough formation, the pros and cons of boroughs,

and the projected finances ofa borough. The meeting was

lively with many questions asked about what a borough

might mean to residents. James Fueg of Barrick Gold

Corporation stated that the mine needed certainty from

a legitimate local taxing authority before investors can

finalize a financial picture. The general interest in borough

formation is very high. The arguments against a borough were heard and some were dispelled.
Concerns still remain in some peoples’minds, but a borough petition may surface in the near

future.
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In October 2006, a contract in the amount of $60,000 was awarded for the preparation of an
economic feasibility study for the formation of a borough in the middle Kuskokwim region.
The area to be studied follows the boundaries of the Kuspuk REAA, and also conforms to the
model borough boundaries. A draft report is due to be submitted by February 15,2007. It
will be presented to local residents at a regional meeting to be held in Aniak in March 2007,
and the final report is due June 30,2007. Subcontractors to Lamar Cotten for this contract are
Information Insights and Jade North. The study will include consideration of the feasibility- of
borough formation both with and without the development of a mine at Donlin Creek.

Petersburg

On May 15, the Petersburg City Council adopted “Resolution Number 1795, A Resolution
Withdrawing the City s Petition to the

Local Boundary Commission to Annex

Approximately 34.2 Square Miles on

Mitkof Island and Infonning of the

Intent to Seek Borough Formation.” The

resolution states, in part:

... the City has been investigating
and comparing the benefits

oi i orough formation to its
existing annexation petition and
it has been determined borough
formation would best benefit the
whole ofthe Petersburg area.

. in order to preserve the
surrounding area’ cultural,
educational and economic
identification, the City hereby
withdraws its annexation petition,
submitted to the Local Boundary
Commission on January 10,2005;
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... the City Council for the City of Petersburg intends to pursue Home Rule
Borough formation.

The prospective borough proposal would encompass the City of Petersburg, about 170 residents
living near Petersburg just outside the city boundary, the 2nd class city of Kupreanofwith about
40 residents, and another 25 or so residents living in remote areas. Thus, some 98 percent ofthe
residents of the prospective proposed Petersburg borough live in or immediately adjacent to the
City of Petersburg. The prospective Petersburg proposal will seek to simultaneously dissolve the
City of Petersburg, retain the City of Kupreanof, and form a home rule borough.10

In September, a member of the Petersburg Borough Charter Commission met twice with LBC
Staff. Staffwas advised that the Charter Commission was meeting on a weekly basis and that its
work would soon be concluded. LBC Staffaddressed technical questions concerning home rule
charters and borough government. Staffalso responded to an inquiry from Petersburg’s planning
consultant about the form and content ofa borough incorporation petition.

In October, LBC Staffresponded to a number of inquiries from the Petersburg City Clerk and
the consultant hired by the City of Petersburg to develop a Petersburg borough proposal. Topics
addressed included provisions in the proposed charter and other parts of the prospective petition
relating to service areas, sales taxes, and property taxes. For example, AS 29.05.140(e), provides
that “Unless the incorporation takes effect on January 1, the newly incorporated municipality
may not levy property taxes before January 1 of the year immediately following the year in which
the incorporation takes effect.”To address the need to permit the prospective new borough

to levy property taxes without delay, it was noted that the LBC could defer the effective date

ot incorporation under 3 AAC 110.630(c). LBC Staffurged the consultant to arrange for a
thorough review of technical aspects of the proposed charter, as well as the style and drafting
ofthe charter. The LBC Staffreport on the review of the Ketchikan consolidation charter was
provided to the consultant as an example.

10 Ch. 8, FSSLA 2005 is relevant in terms of the Wrangell borough proposal and the prospective Petersburg
borough proposal. In relevant part, Section 3 of that law provides:

Notwithstanding (a) of this section, the state land identified in this subsection and described in the document
entitled ‘University of Alaska Land Grant List 2005,’dated January 12,2005, may not be conveyed to the
University of Alaska under this section if the land is included in a borough formed before July 1,2009,

that includes Wrangell or Petersburg. If a borough is not formed before July 1,2009, land described in ihis
subsection shall be conveyed to the University of Alaska on July 1,2009. If a borough is formed before July 1,
2009, and the borough does not select land described in this subsection before January 1,2013, the land not
selected by the borough shall be conveyed to the Univetsicy of Alaska on June 30,2013. Ihe following land

is subject to this subsection: (1) Parcel Number SD.1001, Beecher Pass; (2) Parcel Number SD.1001, Favor
Peak; (3) Parcel Number CS.TL.1001,Three Lake Road; (4) Parcel Number SD.1001, Read Island; (5) Parcel
Number SD.1001, Whitney lIsland; (6) Parcel Number CS.EW.1001, Earl West Cove; (7; Parcel Number
CS.0V.1001, Olive Cove; and (8) Parcel Number SD.1001,Thoms Place
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Prince William Sound

Pre-2006 Background

In 2002, the Legislature enacted House
CS for CS for Senate Bill No. 359(FIN).
Then-Govemor Knowles signed the
legislation into law as Chapter 53 SLA
2002. Section 3 ofthe law required

the LBC to review conditions in the
unorganized borough and to report

to the Legislature the areas the LBC
identified as meeting the standards for
borough incorporation.

The LBC fulfilled its duty under the
legislative directive in February 2003.
The LBC concluded that seven areas of
the unorganized borough, including the
Prince William Sound region, met the
standards for borough incorporation.

In 2003, the Cordova City Council

renewed a previous endorsement ior

the incorporation ofa Prince William

Sound borough. The Council adopted a

resolution stating, “The City Council of the City of Cordova, Alaska, supports the formation ofa

Prince William Sound Borough and directs staff to work with the Local Boundary Commission
to consider the borough formation.” Resolution 01-03-05, Council ofthe City of Cordova

(January 8,2003).

On August 2,2004, the W hittier City Council adopted Resolution 745-04, requesting the
LBC to formally consider incorporation ofa Prince William Sound Borough. However, public
sentiment soon shifted and on May 10,2005 voters of the City of W hittier repealed that

measure.

On March 8,2005, the Council ofthe City of Cordova adopted, by a unanimous vote, a
resolution substantially the same as the August 2,2004 resolution of the City of W hittier which
urged the LBC to consider incorporation ofa Prince William Sound Borough.
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2006

On January 31, staff from Commerce's central office in Anchorage advised LBC Staffthat

the Cordova City Clerk had inquired about aspects of a petition for incorporation of a Prince
William Sound Borough. No indication was given that the tiling of a petition for incorporation
of a Prince William Sound Borough by the City of Cordova or others is imminent.

Skagway

Pre-2006 Background

In January 2001, fifty-eight voters

in Skagway petitioned the LBC for
dissolution of the City of Skagway
and concurrent incorporation ofa
Skagway borough. The boundaries,
duties, powers, population, and other
fundamental characteristics of the
proposed borough were identical to
those of the existing city government.

In June 2002, the LBC Staffpublished
its Preliminary Report on the proposal.

The report expressed the StafTs

preliminary findings and conclusions

that the Petition did not meet the

applicable standards for borough

incorporation. On August 9,2002,

Staff published its Final Report. The

Final Report affirmed the preliminary

conclusions that the Petition did not meet all of the requisite standards. Therefore, the Final
Report recommended that the LBC deny the Petition.

On August 31,2002, all five members ofthe LBC as it was then constituted held a public
hearing in Skagway and toured the area proposed for incorporation. On September 1,2002, the
LBC denied the Petition by unanimous vote. On September 27,2002, in a 3 to 2 vote, the LBC

adopted its Statement of Decision rejecting the Petition.

The Petitioner asked the LBC to reconsider its decision. The LBC denied the request. The
Petitioner then appealed to the Superior Court.
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In March 2003, four new members ofthe LBC were appointed. Only one of the five
Commissioners who rendered the September 2002 decision remained on the LBC.

On September 20,2005, the Superior Court,Judge Patricia Collins presiding, issued a 22-page
Order on Appeal (“Court Order”). In a discussion of the background, the Court addressed
the prior LBC s consideration and application often fundamental principles regarding
boroughs. Ihe Court focused on the prior LBC s formulation and application ofthe principle
that “geographically boroughs were envisioned as relatively large regional units while cities are
intended to be relatively small units.”

Ihe Court found that “that portion of the fundamental principles’for borough formation set
forth in the Statement of Decision that requires that boroughs encompass relatively large’
geographic areas that are larger than the Skagway borough’ proposed size is the equivalent of
a new regulation.” 1d at 13. The Court then held that “the Commission did not promulgate
the ‘relatively large/larger than Skagway geographic size requirement’in accordance with the
Administrative Procedures Act.”

The Court remanded the matter to the current LBC for reconsideration. The LBC asked the
Court to reconsider, however, the request was denied. The LBC did not appeal that ruling to the

Supreme Court.

Although the Court did not require a new hearing, the current LBC decided to hold a new
hearing in Skagway. As noted above, all but one Commissioner was new to the matter on
remand. Further, more than four years had passed since the Petition had been filed.

In November 2005, LBC Staffprovided each member of the LBC with a printed copy of the
1,326-page Record in the original proceedings. The LBC invited the Petitioner, public, and
Department to submit supplemental materials. The Petitioner, public, and Department availed
themselves of the opportunity to bring additional facts into the record by filing supplemental

materials.

2006

In August 2006, LBC Staff filed its Supplemental Report regarding the Skagway borough
proposal. That report presented the agency’s supplemental findings and conclusions that the
Skagway borough proposal did not meet all ofthe requisite borough incorporation standards.
The LBC allowed the Petitioner to reply to the Supplemental Report in a brief dated November

17,2006.

The Petitioner, on February 13,2006, requested that the public hearing be held during the
summer months of 2006. The LBC Chair granted that request and invited the Petitioner to
propose a two-week period of its choice. From February 21,2006, the date of that invitation,
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until August 7,2006, the Petitioner failed ro propose any dates tnr the hearing. On August 7,

2006, the Petitioner proposed that the hearing he postponed until the summer of 2007. The full

LBC decided that such an additional delay was unwarranted. lhe Petitioner was informed on
September 6 that the hearing was scheduled to begin November 27, 2006.

Four members ofthe LBC traveled to Skagway on Sunday, November 26,2006. One member
was unable to do so because of scheduling conflicts. Commissioners toured portions of the area

proposed for incorporation.

In formal sessions lasting some 24 hours from Mondav afternoon, November 27 through the
evening of Wednesday, November 29, 2006, the LBC addressed procedural issues, relating to
the Skagway proposal, heard the

Petitioner’s opening and closing

statements, and heard testimony

in favor of the Petition from

22 witnesses presented by the

Petitioner. Additionally, the

LBC, pursuant to its authority

in 3 AAC 110.560(d), called

Victor Fischer to provide sworn

testimony.

The LBC convened a decisional

session in Anchorage on

December 13,2006. At the

December 13 decisional session,

the Commission deliberated for [/ M ;o VWG, B r &, MfHp

approximately five hours. At

the end of those deliberations,

the Commission approved the Skagway Petition by a vote of three to two. Commissioners
Hargraves, Harcharek, and Zzimmerle (“the Commission majority") voted in favor of the Petition.
Commissioners Hicks and Nakazawa (“the Commission minorin") voted to deny the Petition.

OnJanuary 11,2007, over a period of approximately three hours, the Commission engaged in
further substantive discussions regarding the Skagway borough proposal, including discussions
relating to the findings and conclusions of the Commission in this matter.

The LBC% Statement of Decision in this matter includes findings and conclusions from the
three-member majority and a dissenting statement from the two-member minority.
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Valdez

Following the December 13 approval by the LBC of the Skaguav borough proposal, LBC Staff
was advised that the City of Valdez officials were seeking pioU”~h mal consulting services for the
development ofa Valdez borough incorporation.

Yukon Flats

Pre-2006 Background

In early 2005, interest had been
shown by residents of Fort Yukon
regarding the formation ofa

Yukon Flats borough. The topic

was prompted by the prospect for
development of oil and gas facilities
in the Yukon Flats region, coupled
with the potential for a proposal by
the Fairbanks North Star Borough

to propose annexation ofa portion of
the Yukon Flats region. LBC Staff
provided extensive materials regarding
borough formation and borough
government in Alaska.

LBC Staffreceived several more
inquiries about the topic from

the Council of Athabascan Tribal
Governments (CATG). CATG
officials advised LBC Staffthat the
leadership of the Yukon Flats region
had scheduled a meeting in February

2005 during which the topic of
borough government was expected to be a prominent i»»ue. C \T( I officials also voiced objections
to the prospective proposal from the Fairbanks North Star borough t- extend its boundaries to

the Yukon River.

On February 3,2005 LBC Staff made a presentation in Fort Yukon awarding a prospective
Yukon Flats borough government. The meeting was sponsored b\ r1 (iwichyaa /.lice Gwich’in
Tribal Council (formerly known as the Native Village of Fort Yu! m. IR.\ .The two and one-half
hour long meeting was attended by approximate!\ 2D individual- n I" tYukon. 1lwas broadcast
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live over KZPA 900-AM to all Yukon Flats villages. The Yukon Flats \illagcs of Heaver, Venetie,
and Birch Creek participated in the meeting by teleconference, as did the otfices of Senator
Kookesh and Representative Salmon. Organizations represented at the meeting included
CATG.Tanana Chiefs Conference, ami the Cirv of Fort Yukon.

Also of note is the Yukon Flats Borough Study, a borough feasibility studv undertaken bv five
graduate students in the University of Alaska Fairbanks Engineering Science Management and
Civil Engineering Departments. lhe Study was substantially completed on April 23.

The report consisted of more than

110 pages. The report estimates

that the value of taxable propern

in the Yukon Flats REAA is

$340 million. (The boundaries

of the Yukon Flats REAA and

those of the Yukon Flats model

borough differ somewhat.) The

Trans-Alaska Pipeline System

(TAPS) accounts for $316 million

of the value of property in the

REAA. The estimate of the value

ofthe TAPS property was based

on information provided by the Tr,i>h-AlLid,i Piv/in,

Alaska Department of Revenue.

The estimated $24 million figure

for other taxable property' was developed by adjusting the figure used in a 197V Yukon Flats
borough study. Examination of the accuracy of the estimate of the non-TAPS property was
beyond the scope ofthe study. It is noted, however, that in 2002 the State Assessor roughly
estimated that the value of taxable property in the Yukon Flats RF.AA (excluding TAPS) was
about $29 million. With 1,496 residents, a S340 million rax base is equivalent to S227,273 per
capita. That figure is more than two and one-quarter rime' greater than the SVV.V4S per capita

average for all sixteen organized boroughs in Alaska.

The Study indicated that TAPS accounts for 93 percent of the value of the estimated taxable
property in the region. Thus, based on the estimates provided, TAPS would pay 93 percent of
any property taxes levied by a borough encompassing the Yukon Flats RFAA. According to the
Department of Labor and Workforce Development, the region had average monthly employment
0f539 jobs that generated $18,480,964 in wages during 2004.'Ihe study notes the prospect

for significant deposits of oil and gas in the region. It states, for example, that “a 1in 20 or

30 chances exists for oil revenues of 200 to 800 million barrels."
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Another noteworthy aspect of the report was an innovative effort by the graduate students to
analytically evaluate and rank various subjective factors that would likely encourage or discourage
formation ofa Yukon Flats borough. Not surprisingly, that effort indicated that the threat of
being annexed to the Fairbanks North Star Borough represented the greatest motivation for
forming a Yukon Flats borough. Factors such as the general opportunity to achieve "maximum
local self-government”through borough formation and the ability to exercise platting and

land use regulation powers provided almost no influence on the decision. After examining

four options (i.e. remain unorganized or incorporate as a home rule, first class, or second class
borough), the report concluded that the best option is for the region to form a home rule
borough. The report also recognized that further study of the matter was warranted.

LBC Staff, the State Assessor, and staff from Commerce s Fairbanks office reviewed and
commented on a draft ofthe report. On April 26, LBC Staffparticipated on a five-member
review panel at the UAF Campus. Other members ofthe panel were Jim W hitaker, Fairbanks
North Star Borough Mayor,Jim Mery, Doyon Senior Vice-Presidents for Lands and Natural
Resources; Pete Hallgren, former Sitka Mayor, Assembly Member, Attorney, and current Delta
Junction City Administrator, and Bruce Thomas, CATG member. After considering the
comments by the panel, the students finalized die report.

In late 2005, Commerce granted CATG 130,000 in funding to conduct a borough feasibility
study.

2006

In November, LBC Staffconferred briefly with the consultant preparing the Yukon Flats
Borough feasibility study. Information was provided about the requirements for integration of
REAA functions into a borough government. The Yukon Flats Regional Government Study can
be viewed online at:

ftp://frp.dcbd.dced.state.ak.us/DCBD/Borough_Feasibility_Studies/YukonFlarsFinall 1.20.06.pdf

Yukon-Koyukok

OnJanuary' 18, LBC Staffconducted a public informational meeting regarding borough
government. The meeting was held in Nenana, with teleconference sites established in Minto,
Rampart, Manley, Tanana, and Minchumina. Approximately 120 individuals were present at the
site in Nenana. The meeting lasted from 7 p.m. until 10 p.m.
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Yukon-Kuskokwim Delta

Pre-2006 Background

In 2004, a steering committee to address

the prospects of incorporating a borough
encompassing the Association of Village
Council Presidents (AVCP)-Calista region
was established at a regional economic summit
held in Bethel. The AVCP-Calista region
encompasses roughly 58,000 square miles and
more than 23,000 residents.

A 1981 study concluded that a borough
encompassing the 58,000 square mile Calista
region was feasible. See AVCP Regional
Government Study, Darbyshire and Associates,
Inc. (December 1981).

Interest in borough formation was prompted,
in part, by the prospective development of the
Donlin Creek mineral deposit. The deposit

lies approximately 12 miles north of Crooked
Creek and about 150 miles northeast of Bethel. The Donlin Creek site is estimated to hold 27.8

million ounces ofgold, making it one of the worlds largest undeveloped deposits of gold.

Less than one percent of the region is currently within the jurisdictional boundaries of a city
government. About 2 percent of the residents of the region live within the boundaries of a
municipal school district. That particular characteristic is nearly the exact opposite of the
remainder of Alaska. More than 95 percent of the residents of Alaska outside the AVCP region
live within municipal school districts that are operated by organized boroughs, home rule or first

class cities.

LBC Staffaddressed the topic ofborough formation at a Bethel Chamber of Commerce meeting
in May 2005. Interest in borough formation in the AVCP-Calista region appears to have waned
as a result of the development of a preference for a regional port authority. However, as reflected
below, interest in forming a borough in the Middle Kuskokwim portion of the AVCP-Calista
region remains strong. The Middle Kuskokwim region encompasses an estimated 11,441 square

miles and approximately 1,600 residents.
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2006

According to a March 21 letter from the head of the AVCP, the group held a “special convention”
on March 6-7 in Bethel. The AVCP region encompasses some 56 communities and six school
districts (City of St. Mary's, Lower Kuskokwim REAA, Yupiit Federal Transfer REAA, Lower
Yukon REAA, Kashunamiut Federal Transfer REAA, and Kuspuk REAA).

Among the topics at the convention was the Donlin Creek mineral deposit and the possibility of
forming a borough encompassing Donlin Creek.

In arelated matter, the Kuskokwim Corporation held a meeting on April 6 in Aniak to discuss
the prospect of forming a borough, the boundaries of which might be limited to those of the
Kuspuk REAA.

Wrangell

Pre-2006 Background

LBC Staffwas advised in March 2005 by an
attorney representing the City of Wrangell that a
petition for incorporation ofa Wrangell Borough
was being developed. This proposal will apparently
include Meyers Chuck and, perhaps, Hyder. Meyers
Chuck is within the area proposed for annexation by
the Ketchikan Gateway Borough. Some residents
of Meyers Chuck and Hyder have expressed

a preference to be included within a Wrangell
Borough rather than the Ketchikan Gateway
Borough.

2006

In January, City of Wrangell officials reported that

they were developing a petition to form a borough.

They indicated that the petition will include Meyers Chuck and Union Bay, areas that are
currently within the model borough boundaries for the Ketchikan Gateway Borougn.

In March, Sara Heideman of the Anchorage law firm of Hedland, Brennan Sc Heideman
contacted LBC Staffon behalfofthe City of Wrangell. Ms. Heideman advised LBC Staffthat
a petition to incorporate a Wrangell borough as a unified home-rule borough would be filed
with the LBC before the end of April 2006. According to Ms. Heideman, the boundaries of
the proposed borough would include only a portion of the area within the Petersburg-Wrangell
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model borough boundaries, and would also include the Meyers Chuck/Union Bay portion ofthe

area within the Ketchikan Gateway Borough model boundaries. A petition for annexation ofa

4,701 square mile portion of the area within the model boundaries of the Ketchikan Gateway
Borough (including Meyers Chuck and Union Bay) was filed by the Ketchikan Gateway

Borough in February.

Although prior news reports indicated that Wrangell and Petersburg officials had not ruled out
a borough proposal that encomp sses both communities (located 31 miles from each other), the
Wrangell City Council decided to move ahead with its own proposal.ll

On April 26, LBC Staffreceived a Petition to the Local Boundary Commission for
Incorporation ofthe City and Borough ofWrangell, a Unified Home Ru'e Municipality. The
area proposed for incorporation encompasses approximately 3,465 square miles inhabited by

an estimated 2,445 residents. According to the Petitioners figures, nearly 95 percent ofthat
population currently resides within the corporate boundaries of the City of Wrangell. All of the
students enrolled in public schools within the proposed borough are served by the Wrangell City
School District. A portion of the area proposed for incorporation overlaps the area proposed for
annexation by the Ketchikan Gateway Borough. In this case, State law requires that the Petition
be signed by 166 qualified voters ofthe City ofWrangell and 30 qualified voters in the remainder
of the proposed borough. The Petition bears the signatures of 287 individuals claiming to be
residents ofthe City ofWrangell and 32 individuals claiming to reside within the remnant. As
part of its pending technical review, LBC Staff has requested the State Division of Elections to
provide a current list of registered voters in the area proposed for incorporation.

LBC Staffcompleted its technical review of the form and content of the Petition to incorporate
the City and Borough of Wrangell, a unified home-rule borough in early May. It was
determined that the Petition was signed by 279 qualified voters within the City of Wrangell
(166 were required) and 25 qualified voters within the remainder of the proposed borough

1" 2005 University Lands Bill Contains Provisions Regarding Wrangell Borough Proposal and Prospective
Petersburg Proposals - Ch. 8, FSSLA 2005 is relevant in terms of the Wrangell borough proposal and the
prospective Petersburg borough proposal. In relevant part, Section 3 of that law provides:

Notwithstanding (a) of this section, the state land identified in this subsection and described in the document
entitled ‘University of Alaska Land Grant List 2005,'dated January 12,2005, may not be conveyed to the
University of Alaska under this section if the land is included in a borough formed before July 1,2009,

that includes Wrangell or Petersburg. I1f a borough is not formed before July 1,2009, land described in this
subsection shall be conveyed to the University of Alaska on July 1,2009. If a borough is formed before July 1,
2009, and the borough does not select land described in this subsection before January 1,2013, tne land not
selected by the borough shall be conveyed to the University of Alaska on June 30,2013. The following land

is subject to this subsection: (1) Parcel Number SD.1001, Beecher Pass; (2) Parcel Number SD.1001, Favor
Peak; (3) Parcel Number CS.TL.1001,Three Lake Road; (4) Parcel Number SD.1001, Read Island; (5) Parcel
Number SD.1001, Whitney Island; (6) Parcel Number CS.EW.1001. Earl West Cove; (7) Parcel Number
CS.0V.1001, Olive Cove; and (8) Parcel Number SD.1001,Thoms Place
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(eight were required). Other elements of the Petition were determined to be in compliance with

the requirements of State law.

Following the determination by LBC Start that the form and content of the City and Borough
ofWrangell proposal were proper and that the Petition had been accepted for tiling, the Chair of
the LBC setJuly 14,2006, as the deadline for receipt of responsive briefs and written comments
on the petition. As required by law, LBC Staffprepared notice of the filing of the petition, public
service announcements, a form

for an affidavit to be completed

by the petitioner, and directions

to the petitioner for publication,

posting, and mailing of the notice;

service of the petition, and other

requirements at this stage in the

proceeding.

The Petitioner’s representative
for the Wrangell borough
proposal expressed a desire that
concurrent consideration be given
to the Wrangell proposal and the
Ketchikan borough annexation
proposal. The two proposals
contain overlapping areas.

Accordi ’g to the Petition, slightly more than 95 percent of the population of the proposed
borough resides within the corporate boundaries of the City' of Wrangell (2,308 of 2,445
residents or 95.2 percent). O fthe remaining 137 residents, an estimated 40 live in what the
Petitioner refers to as ‘Wrangell West,’which is immediately outside the existing corporate
boundaries ofthe City ofwrangell. Additionally, Thoms Place (on the south side of Wrangell
Island) is estimated to have 22 residents; OH\e Cove (on Etolin Island) is estimated to have
2 residents; Meyerc Chuck and Union Bay (which are the subject of a competing petition for
annexation filed  the Ketchikan Gateway Borough) are estimated to have a population of
25; Farm Island is inhabited by 2 residents; and the Tyce Hydroelectric facility houses three
individuals. The Petitioner estimates that approximately 90 percent of the taxable real and
personal property in the proposed borough lies within the existing boundaries of the City of
Wrangell ($139.2 million 0f$154.6 million).

Thirty-five individuals filed written comments regarding the Wrangell borough incorporation
proposal by the July 14 deadline. Additionally, one set of written comments was received on
July 17. The LBC Chair advised LBC Staff that, barring objection from the Petitioner or the
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Alaska Department of Law, he was inclined to accept die late-filed comments because they had
been postmarked on July 11, well before the deadline. The Petitioner expressed no objection to
accepting the comments. No formal responsive briefs were filed during the comment period. The
next step in the proceedings is to allow the Petitioner to reply to the comments.

On July 26, the LBC Chair set August 25,2006 as the deadline for filing a responsive brieffrom
the Wrangell borough petitioner. Ihe responsive briefwould address public comments filed by

the interested individuals and organizations. Thirty-five sets of such comments were filed by the
July 14 deadline. Addition-ally, with no objection from the petitioner or the Alaska Department
of Law, the LBC Chair accepted one set ofwritten comments received onJuly 17. The late-filed
comments were accepted because they had been postmarked on July 11, well before the deadline

On August 25,2006, the Petitioner for incorporation of a Wrangell borough filed a 19-page reply
briefin response to comments that had been filed regarding the Wrangell borough proposal.

Section VI. Borough Annexation

Interest in annexation was exhibited in the following three boroughs during 2006. A petition for
annexation to the Ketchikan Gateway Borough was filed. The three boroughs are:

m Haines Borough (Klukwan);
m Ketchikan Gateway Borough; and
m City and Borough ofJuneau.

Haines Borough

Location: Haines BorougL it located an
the thank o fthe
between the Ihilhoot and
Chilkat R hm, 80 air aodea
northwest ofJuneau. Byroad,
the Haines & ra”:ii7>5
mlks front Andinragt. The

mrotaytstet V »F
rife rffed™) 30.1 m»
mHu of water.

DtrtojpgptetaNtM ***

Classification: Home Rule Borough

On April 25, LBC Staffresponded to an inquiry from the Haines Borough School
Superintendent about the prospect of annexation of Klukwan. Klukwan is an 892.2 acre
(1.4 square mile) enclave surrounded by the 2,357 square mile Haines Borough. Education
services in Klukwan are currently provided by the Chatham REAA.
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LBC Staffprovided the Superintendent with information concerning standards and procedures
for annexation. Information was also provided concerning the effects ofannexation on education
funding. Among the materials provided was a copy of the April 25,2005 AG s opinion on th**
“50 percent discount rule”under AS 14.17.510(c) regarding local contributions for schools.

Ketchikan Gateway Borough

Pre-2006 Background

Beginning in 1998, the Ketchikan Gateway Borough (KGB) petitioned the LBC to annex an
estimated 5,524 square miles, which encompassed all of the area within the boroughs model

boundaries with two exceptions.

The proposal omitted 17.9 square miles in and around Hyder and 3.5 square miles in and around
Meyers Chuck. The petition was denied by the LBC at that time, in part, due to the fact that the
annexation would have created two enclaves within the proposed expanded boundaries of the

borough.

In 2003 and 2004, the Ketchikan Gateway Assembly continued to consider various proposals for
annexation. In December of 2005, the Borough Assembly scheduled a hearing on a proposal to
annex all unorganized territory within its model boundaries with the exception of approximately
205 square miles of public and private lands surrounding and including the community of
Hyder. The territory proposed for annexation includes the community of Meyers Chuck, an
unincorporated settlement containing approximately 0.6 square miles of land and 0.2 square
miles of water. The hearing was scheduled to be held early in the new year.

2006

On January 21, the Assembly of the Ketchikan Gateway Borough held a hearing on a prospective
annexation proposal encompassing an estimated 4,701 square miles. The hearing was held to



Local Boundaiy Commiwion Report to the Ftm Session of the Twenty- Fifth Alaska I.tvislature P«ge65
comply with a requirement imposed by the LBC (3 AAC 110.42") tor legislative review of
annexation petitions. It was reported that nearly 30 residents showed up for three hours of public

testimony.

The Ketchikan Gateway Borough Assembly met on Februarv b and decided to reconsider its
January 21 decision to hold a special advisory election in April on the proposal for annexation
of 4,701 square miles. Instead, the Assembly authorized the tilin_ of its annexation petition “as
prepared.”

LBC staffwas contacted by the Chair of the Meyers Chuck Community Association requesting
information on how to deal with the two proposed borough formations in Southeast that are
impinging on the town’ borders. He expressed concern that petitions for the Ketchikan Gateway
Borough annexation and proposed Wrangell

Borough incorporation would be submitted to PmpOHtf.htn xati n to the Ketchikan Gateway

LBC without Meyers Chuck residents having Borough

the opportunity to be heard. The Chair asked

to be kept informed of developments involving

either proposed borough. He wants to know

about every opportunity Meyers Chuck

residents will have to participate in public

comment. Staff suggested ways for keeping

informed and involved in the petition process

as things move along with both the Ketchikan

Gateway Borough annexation proposal

and the Wrangell Borough incorporation

proposal. LBC Staffprepared informational

materials on the borough petition standards

and procedures and sent them to rhe Meyers

Chuck Community Association.

On February 14, LBC received the Ketchikan

Gateway Borough Petition for annexation

of 4,701 square miles. Following the

determination by LBC staff that the form and

content of the Petition were proper and that

the Petition had been accepted for filing, the

Chair ofthe LBC set 4:30 p.m. on April 28,2006, as the deadline fur receipt of responsive briefs
and written comments on the petition. As required by law, LBC Staff prepared notice of the
filing of the petition; and directions to the petitioner for publication, posting, and mailing of the
notice, service of the petition, and other requirements at thN stage in the proceeding.
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On February 22, LBC Staff notified the Ketddkan Gateway Borough that the Boroughs Petition
for annexation 0f4,701 square miles had been accepted for filing. As required by law, LBC Staff
prepared the Notice of Filing and provided directions to the Petitioner for its publication and
proper service, posting at designated sites, and public service announcement. Individuals and
organizations had until April 28 to submit written comments or responsive briefs on the matter.

LBC ;taffresponded to several requests for information about the Petition for annexation
during the comment period. By the April 28 deadline, responsive briefs were filed by the City
of Wrangell, the Metlakatla Indian Community, and Hyder resident Peter Caffall-Davis. In
addition, 19 sets of timely written comments were received.

In May, LBC Staffresponded to numerous inquiries for information concerning the pending
proposal for annexation of4,701 square miles to the Ketchikan Gateway Borough. In particular,
extensive materials were provided to the Ketchikan Gateway Borough for preparation of its reply
brief. The LBC Chair set 5 p.m.,June 21,2006, as the deadline for receipt ofa reply brieffrom
the Ketchikan Gateway Borough in the proceedings for the proposed annexation of 4,701 square
miles. LBC Staff notified the Petitioner's Representative of the deadline.

OnJune 16,2006, the KGB filed a 34-page briefin reply to written comments and responsive
briefs regarding its legislative review petition to annex approximately 4,701 square miles.
LBC Staffresponded to several inquiries regarding the timeliness of the filing and whether
respondents should have been notified of the date set by the Chair.

City and Borough ofJuneau

L IMi Located on the malohnd of

Southern Alaska, oppt

Dad u Island,Juneau was

3ulh tthc heartofthe Insfik

Pi—qgr along the Gasdnco

ChaaneL It lies 900 air

C. ,J miles northwest o fScattlp' j

and 577 air miles southeast
ofAnchorage. The uca
encompasses 2,716.7 sg. miles
of land and 538.3 cg. miles of
water.

31,193 (2005 State
Demographer estimate)

Bos—gh Unified Home Rule
Classification Municipality

Pre-2006 Background

In November 2005, an official of the City and Borough ofJuneau advised LBC staffthat the
Juneau Mayor and Assembly were considering a possible annexation proposal. Juneaus Mayor
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appointed a committee of former assembly members and planning commissioners to hold public
hearings, gather input and report to the Assembly on a recommended action in 2006.

2006

Annexation Study Commission's Boundary Recommendationsfor the City

On January 5, LBC Stafftraveled
and Borough ofJuneau. Map Credit: City and Borough o fJuneau website:

to Juneau to meet with the five- http://vywvi juneau.org.

memberJuneau Annexation

Study Commission (JASC). ANNEXATION STUDY COMWSBION

Boundafy Recommencétions
The JASC was formed by the
City and Borough ofJuneau in I—IE—_ace{—a
ntuitoto

December 2005 to explore the 3

prospect of annexation. The

Commission was given one-year

to complete its work. takkM M W 11t
MMtMfcitoapM

rnrnaiauwm

In addition to the five JASC
members, and two staff from

the City and Borough ofJuneau,
approximately 40 members of
the public attended the two hour
meeting. Discussion occurred
with respect to the historical
development of boroughs,
methods of annexation,
procedures for annexation,
annexation standards, and
legislative proposals.

On March 1,the JASC held
its fourth meeting. The CBJ
Director of Finance gave a

presentation on property taxation,
including prospective taxation within areas that are under review for potential annexation.
Earlier in the week, LBC staffresponded to inquiries from the Chair and JASC staffregarding

borough annexation standards.

The CBJ has posted information online about the JASC. The information includes materials
regarding the purpose of the study commission, borough annexation standards, model borough
boundaries, the effect of annexation on sul istcnce rights, the proposal to allow creation of
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administrative boroughs, public comment, and minutes of prior JASC meetings. The information
is available online at:

http://www .juncau.i)rg/clcrk/hairJs/Annexation Study Commksinn/CB.1 Annexation Study Commission.php

Section VII. Borough Detachment

Interest in borough detachment occurred in the following boroughs during 2006. However, no
petitions were hied.

Kenai Peninsula Borough (Hope);

Haines Borough (Swanson Harbor);

Matanuska-Susitna Borough (Ahtna, Inc. lands);
Matanuska-Susitna Borough (Little Nelchina area);
Municipality of Anchorage (Eagle River-Chugiak area); and
e City and Borough ofJuneau (Greens Creek Mine).

Kenai Peninsula Borough

Location: The Kenai Peninsula Borough b
comprised ofthe Kenai Peninsula, A **
Cook Inlet and a large unpopulated
area northeast ofthe Alaska FhuntUi
The Borough includes portions of the
Chugach National Forest, the Kenai
National Wildlife Refuge, the Kenai
Fjords National Park, and portions of
the Lake Clark and Katmai National
Park. The twin cities of Kenai and
Soldotna are the population centers
ofthe Borough and are located
approximately 65 air miles south of
Anchorage. The area encompasses
16,013.3 sg. miles ofland and 8,741.3
sg. miles ofwater.

51,268 (2005 State Demographer

Population: !
P estimate)

Borough

Classification: Second Class Borough

LBC Staffresponded to an inquiry' from a citizen of Hope regarding standards and procedures
tor detachment from a borough. The citizen indicated that a community meeting was scheduled
to be held at 7 p.m. onJune 1 at the Hope Community Hall to discuss the detachment of Hope
from the Kenai Peninsula Borough.
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It is unclear whether current interest in the topic
is related to a detachment proposal contemplated
in November, 2005, involving Hope, Cooper
Landing, Moose Pass and Seward. At that time,
factors prompting the interest in detachment
included the perception that: (1) the current form
of representation for the Kenai Peninsula Borough
Assembly is inadequate; (2) borough taxes are
disproportionately high vis-a-vis local services; and
(3) the prospect that schools at Hope and Cooper
Landing will be closed due to low enrollment.

At the request of Kenai Peninsula Borough residents

in December 2005, LBC Staffdrafted a 56-page set of forms for a petition to concurrently
detach from an organized borough and incorporate a new borough using the local action process
for tv/o concurrent changes. LBC Staffprovided the petition forms and a copy of relevant
background publications previously prepared by LBC Staffincluding: (1) Local Government in
Alaska; (2) Required Contents ofa Petition to the Local Boundary Ci "omission for Borough
Detachment and/or Incorporation; (3) Review of Standards for Detachment from an Organized
Borough and Incorporation of a New Borough; (4) Review of 1974 - 1977 Efforts to Form

the Chugiak-Eagle River Borough; and (5) Overview - Process to Petition to Detach from the
Municipality of Anchorage and Incorporate an Eagle River Borough.

No formal petition for borough detachment has yet been filed with the LBC.

Haines Borough

I .oration: Haines Borough is located on
the sbotcs ofthe Lynn Canal,
between th* Chilloutin !
CUIkxt Rfoeu, 80 air miles
northwest o fJuneau. By road, it
is 775 miles from Anchorage.
Ihe areaencompasses 2,343.7
sg. miles ofland and 382.1 sq.

miles ofwater

Population: 2,207 (2005 State Demographer
estimate)

A i -rifiratinif Hom€ Ruk Borough

In November, LBC Staffresponded to an inquiry from a Swanson Harbor resident regarding the
prospect of detachment of Swanson Harbor at the tip of the Chilkat Peninsula from the Haines
Borough. The inquiry was prompted by his perception that he bore a substantial (and increasing)
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burden from property taxes levied by the Haines Borough, but received relatively little or nothing
in the way of Borough services.

LBC Staffdiscussed the areawide property tax levy by the Haines Borough which funds, in
part, the Boroughs “required local contribution”in support of schools. Staffexplained that
detachment from an organized borough was a complex process subject to legal standards
established in Alaska’s Constitution, statutes, and administrative regulations of the Local
Boundary Commission. Copies of relevant materials on borough detachment and background
on the required local contribution were prepared and sent as a follow up to the inquiry.

Matanuska-Susitna Borough (Ahtna, Inc. lands)

Location: The Borough iacompeted . m k
of the huh fannland of
the Mifinntki pod Sbtitni try *

Valfcya, qipw Irnm M y tf
miles oortfaea*ofAafharp|». y

The P ' 1
24.681 5ig.n
578- ig.ntilea™ffwaiet,

Pnpwlorinnr 74,041 (2005 bote
Demographer estimate)

Borough

Classification: Second Class Borough

Pre-2006 Background

On April 7,2005 LBC Stalf met with the Vice-President of Corporate Affairs and the Vice-
President of Subsidiary Operations for Ahtna Incorporated. The principal purpose of the
meeting was to discuss borough incorporation. However, in passing, the officials indicated

that the Corporation intended to petition in the not-too-distant future for detachment of

the northernmost portion of the area within the Matanuska-Susitna Borough. That area
encompasses substantial lands owned by Ahtna Incorporated. Ahtna officials indicated that the
prospective proposal would concurrently seek annexation of the same territory to the Denali
Borough. The LBC denied a similar proposal in 1997.

2006

InJanuary and February, the Ahtna Vice-President for corporate affairs advised LBC staffof
continued interest in detachment of Ahtna lands from the northern portion of the Matanuska-
Susitna Borough and the simultaneous annexation of those lands to the Denali Borough. Ahtna
is reportedly contemplating development of the lands and does not believe that the Matanuska-
Susitna Borough has the capacity' to effectively and efficiently serve that portion of the borough.
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Ahtna officials reported that they had discussed the matter with officials of the Denali Borough.
It was indicated that Denali Borough officials have pledged to follow up in terms ofa formal
proposal for the proposed boundary change.

Matanuska-Susitna Borough (Little Nelchina area)

OnJune 10, LBC Staffresponded
to an inquiry about borough
detachment from a resident of the
Little Nelchina area in the eastern
portion of the Matanuska-Susitna
Borough. The inquirer, a long-
time resident of the Matanuska-
Susitna Borough, was concerned
about the failure on the part of
the State to promote boroughs

in all areas of Alaska that have
the capacity to operate boroughs.
The inquirer indicated that a
point had been reached where
escalating property taxes and
other circumstances compel him
to pursue detachment of territory
from the eastern portion of the
Matanuska-Susitna Borough.

Little Nelchina heated on the eastern boundary ofthe Matanuska-Susitna
Borough.

LBC Staffprovided background

information about the public
policy issues involved in borough formation, standards for borough incorporation, procedures for

borough incorporation, and sample detachment petition materials.

LBC Staffresponded to further inquiries about borough detachment from another resident of
the Little Nelchina area in the eastern portion of the Matanuska-Susitna Borough. The inquirer
took the position that the Little Velchina area was included bv an “administrative glitch”during
the 1960s. He estimated that some 75 individuals live in the area in question.

According to a resident of the Little Nelchina area, a public meeting was held in July regarding
the issue of detachment of the Little Nelchina area from the Matanuska-Susitna Borough.

A representative of the Borough was reportedly present. Local residents plan to invite a
representative from the LBC Staffto a public meeting on the topic later this year.

ftgc71
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Local residents maintain that the Little Nelchina area was inappropriately included in the
Matanuska-Susitna Borough. The Matanuska-Borough was incorporated by legislative fiat in
1964. Its boundaries were defined by the Legislature to consist of the “Palmer-Wasilla-Talkeetna
Election District #7.” That boundary allegedly excluded any area that drained into the Copper
River basin. According to the local resident, the Little Nelchina drains into the Copper River
Basin, even though the Alaska Department of Natural Resources claims that it drains into the

Matanuska River basin.

LBC Staff has advised local residents that regardless ofwhether the area was improperly included
in the Matanuska-Susitna Borough nearly 43 years ago, formal detachment proceedings would be
necessary to remove the territory. On several occasions, the Alaska Supreme Court has applied
the doctrine of defacto municipal incorporation to the formation of local governments and to the
alteration of their boundaries. The doctrine provides that regardless oferrors in the formation or
alteration of municipal boundaries, if the error was not challenged in a timely manner and if the
government, in good faith, exercised powers in the area, the incorporation or boundary change

will be considered to be proper.

Municipality of Anchorage

Location: Anchorage, the mott 'c V
populated municipality
in Alaska, is located in
southcentral Alaska at the
head of Cook Inlet. It is 3
hours by air from Seattle.Ihe
area encompasses 1,697.2 sq.
miles of land and 263.9 sq.
miles ofwater.

Pbpuladon: 278,241 (2005 State

Demographer estimate) *
Borough Unified Home Rule
Classification: Municipality

Pre-2006 Background

In 1974, the Alaska Legislature authorized voters in the Eagle River - Chugiak area to detach
from what was then the Greater Anchorage Area Borough and create a separate borough. Eagle
River - Chugiak area voters approved the proposition; however, the Act by the Legislature

was later determined to be unconstitutional. Consequently, the Eagle River - Chugiak area

was “reincorporated” into the Anchorage borough (which, by that time, had become a unified
home-rule borough). Immediately after the Supreme Court decision, voters of the Eagle River
- Chugiak area petitioned the LBC for the creation ofa new borough. The LBC rejected the
proposal in 1975. The LBC% decision was upheld following an appeal to the Superior Court.
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Ifthe LBC were to approve a future Eagle River - Chugiak detachment proposal, it would
be subject to approval by the voters or the Alaska Legislature. Details about the applicable
detachment standards and procedures, attempts in the mid-1970s to detach the Eagle River
- Chugiak area, and related information is available on the LBC Website at:

http://www.dced.state.aL us/dca/lbc/eagleriver.htm

2006

In May, a member of the Anchorage Assembly expressed interest in exploring a proposal

for detachment of the Eagle River - Chugiak area from the Municipality of Anchorage.
Assemblyman Dick Traini indicated he might initiate consideration among Assembly members
of the proposal inJune. The Assembly of the Municipality of Anchorage has authority under
State law to initiate a formal
petition to the Local Boundary
Commission for detachment of
the area in question.

Boundary oj the 1974 Chugiak-Eagle River Borough

On June 6, by an 8 to 2 vote, the
Assembly of the Municipality
of Anchorage adopted “AR
No. 2006-152, A Resolution
of the Anchorage Municipal
Assembly Supporting Studies
to Determine the Economic
Feasibility and Financial
Impact of Separating the
Greater Chugiak-Eagle River
Area from the Municipality of
Anchorage.” To obtain a copy
of the resolution, contact LBC
Staff.

The resolution pledges the Municipality's cooperation in working with the Division of
Community Advocacy in the planned study to determine the economic feasibility and fiscal
impact of detachment. To maintain the independence and integrity ofthe LBC and its staff,
neither is involved in the administration of the $87,500 appropriated by the legislature for the

project.

The resolution also conditionally provides that the “Anchorage Assembly will pass ai olution in
support of detachment of Chugiak-Eagle River.” Ihe conditions are “[sjubject to delineation of
appropriate boundary changes, budget and transition plan sufficient for review, determination of
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the economic feasibility and financial impact, legislative and voter approvals determined by the
Local Boundary Commission and further subject to any final judicial resolution.”

In a related matter, the 2006 Legislature appropriated 187,500 for .. no other purpose than a
study to determine the economic feasibility and financial impact of separating the greater Eagle
River - Chugiak region from the Municipality of Anchorage and incorporating that region into a
separate borough government."” To maintain the independence and integrity ofthe LBC and its
staff with respect to the prospective proposal for detachment of the Eagle River - Chugiak area,
LBC Staffwill not administer the funding. The funds are being administered by other staffin

the Department of Commerce.

City and Borough ofjuneau

r —eaYK-*-..
538.3 sq.
d i 31,193
0P“k on’ Demographer estimate)
®onMi” 1 Unified Home Rule
Classification: Municipality

At the March 30 meeting of mayors and community leaders from sue southeast communities,
those attending discussed detaching Greens Creek Mine from the City and Borough ofJuneau.
The Greens Creek Mine was part ofa 140-square mile annexation in 1994 to the City and
Borough ofJuneau.

Section V1I1. Merger

Although no petition was filed, interest in merger occurred with respect to the following cities in
2006,

m City of Kachemak; and
m City of Homer.
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Kachemak
water.

L 457 (2005 Cotnmace
Fapeletieei Certified Populating) .
CkyCMbdoat  Second Clms
HOani Kenai ftninsula
School DIrtikt: Kenai Reninsula

Homer

_ rp ffM
Homer is located on the
north shore of Kachcxmll
Bay on the southwestern
edge of the Kenai Peninsula.
It is 227 road miles south

of Anchorage, at the
southern-most point ofthe
Sterling Highway. Hie area
encompasses 10.6 sg. miles
ofland and 14.9 sg. miles of
water.

5,435 (2005 State

Population: Demographer estimate)

Chjr Classification:  First Class City
Borough: Kenai Peninsula Borough

School District:; Kenai Peninsula Schools

At the request of a member of the Homer City Council, LBC Staff prepared forms at the end of
January for a local action petition to merge the City of Kachemak and the City of Homer. LBC
staff prepared petition forms for the merger of a first class city and second class city. The forms
provide for initiation of the petition by registered voters from each city government. The petition
forms comprised 39 pages. The petition forms and supplemental materials were provided to the

individual on January 30.

ftge 75
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Local news reports in late March
indicated that the petition might
be circulating for signature.
According to a report in the
March 29 edition ofthe Homer
News, the petitioi “drew fire”
from Kachemaks Mayor and
“could start a controversy rivaling
Homer’ battle with annexation.”

City Boundariesfor Kachemak and/  ener.

The news report indicated that
Phil Morris, the Mayor of the
City of Kachemak, sent a letter
to the roughly 475 residents

o' Kachemak urging them to
“learn the facts”before signing

a petition rumored to be
circulating within the city. The Mayor ofthe City of Kachemak was quoted as saying the city

was incorporated in 1961 as a “tax dodge,”tor area residents who didn’t want to be included in
the City of Homer. The newspaper reports that there is no city sales tax in Kachemak City and
only a 2.0 mill property tax. In comparison, the adjoining City of Homer levies a 3.5 percent city
sales tax and a 5.0-mill property tax. Morris commented, “It s like a big lion eating a little kitty
cat. And Homer residents should realize its bad for them too.”

The newspaper quoted Kachemaks Mayor as stating that Homer benefits greatly from having a
smaller, separate city entity as a neighbor. According to the report, the Mayor claimed from 1986
to 2005, Kachemak City contributed S1.895 million in state and federal money for large Homer
pr<>jectr. including $1.29 million for a new sewer system, $350,000 for two fire truck projects and
$125,000 in grants and other funds to the Homer Public Library, the Homer Animal Shelter and
Homer Hockey Association. Morris said that Kachemak City can get this money because it is

small and separate from Homer.
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Section IX. Consolidation

Interest in consolidation occurred with respect to the following cities in 2006:

m City of Fairbanks;
m City of Ketchikan; and
m Ketchikan Gateway Borough.

Fairbanks

Fairbanks is located in the
heart of Alaska’ Interior; on
the banks ofthe Cheat Rim
in the Tatiana Valley By aj|
Fairbanks is 45 minutes foot
Anchorage and 3 hour frz#!
Seattle. It lies 358 rood i

north of Anchorage 1
cr.rompawcs 31.9» m ,

ofland and 0.8 ag. milescf * .
cm. warn "' <t&

31,182 (Commerce 200S J1

Population: .
P Cert. Population

City Claiailication: Home-Rule City

Fairbanks North Star

Borough: Borough

School District: Fairbanks North Star Schools

LBC Staffresponded to an inquiry from a resident of the City of Fairbanks and the Fairbanks
North Star Borough regarding consolidation of those two local governments. LBC Staffprovided
extensive materials relating to the unsuccessful effort in 2000 to consolidate the City of Fairbanks
and the Fairbanks North Star Borough. Additionally, LBC Staffprovided materials relating

to the most recent unsuccessful effort to consolidate the City of Ketchikan and the Ketchikan

Gateway Borough.
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Ketchikan Gateway Borough

KJ™Ng.n

- ftatchikan Gateway Borough

Pre-2006 Background

In 2003, voters in the Ketchikan Gateway Borough (“KGB?”) approved an initiative to establish
a seven-member elected commission (“Ketchikan Charter Commission”or “KCC”) to draft a
proposal to consolidate the City of Ketchikan (“City”) and the KGB. Three members ofthe
KCC were elected from the City, three from the portion of the KGB outside the City, and one

at-large.

The KCC prepared and filed a petition for consolidation in September 2004. The City filed a
responsive briefthat opposed the Consolidation Petition. The KGB Manager and the Mayor of
the City also filed comments regarding the proposal.

The KCC met inJanuary and February 2005 to plan its reply to the City’s response briefand the
other comments. LBC Staff, the City Manager, City Finance Director, KGB Manager, KGB
Attorney, and KGB Clerk all attended the February meeting.

The City, KGB, and KCC officials worked cooperatively over the next several months in a good
faith effort to address all concerns. In October 2005, the KCC submitted an amended petition
and its reply brief. The LBC Chair set December 30,2005 as the deadline for receipt ofwritten
comments on amendments to the pending petition for consolidation. No comments were

received by the deadline.

2006

In January, LBC Staff provided members ofthe LBC with the (1) original petition and
supporting documents (budgets ofthe City of Ketchikan, Borough School District, and
Borough); (2) responsive brieffrom the City of Ketchikan; (3) written comments from the
Ketchi. an Gateway Borough and Mayor ofthe City of Ketchikan; and (4) the amended petition

for consolidation.
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In April, LBC Staffpublished its Preliminary Re/ yt* ". / .h B (' nniwion >n
Ketchikan Local Government Consolidation. The Prelimmarv Repmr.im," 'im-o0i 172 pages,
endorsed the proposal, but encouraged a thorough technical re\ieu ot t .si pane proposed

home rule charter.

The KCC met on May 3,2006. By a unanimous
vote, it approved a motion to request that

LBC Staffundertake a technical review ot the
proposed Charter. The KCC encouraged LBC
Staffto consult with officials of the City and the
KGB in the course ofthe technical review.

May 18 was the deadline for receipt of

comments on the Preliminary Report.

Comments were received only from the City

Manager. LBC Staff completed its technical

review ofthe Charter by May 23 and provided

those review materials to the Petitioner, the

City, and the KGB. On May 31, the KCC voted
unanimously to accept the “style, grammar, and

word usage”edits suggested by LBC Staffas

well as the “technical” modifications suggested

by the LBC Staff. Further, the KCC separately
addressed questions raised by LBC Staff

regarding provisions of the Charter relating to /
initiatives and referenda in only a portion of the
borough. Lastly, the KCC clarified its intent

regarding a matter involving a municipal bond ck:ctioti.

By the end of May, LBC Staffcompleted its Final Repop mthecoi.Mi 1 = proj >*al.lhe
report comprised 42 pages. The Final Report recon-.mer. Jed that the I.IK = <dilv the Charter
included in the Amended Petition to reflect the recommended ihatue- d>m led in the report.

W ith Charter amendments, the Final Report recomr... .led that I.he.  prove the Amended
Petition in order that the proposal would be presented t- the wo>ter- f >« m o moderation.

Following the public hearing on June 26 in Ketchikan, th. 1.BC approvedtl c petiti m In atour
to zero vote. (One member of the Commission had beer. re. i-ed from f' . .LBL proceedings
regarding the Ketchikan local government con; didat: -r :.d furire 1 ar m  mthe k( IB
annexation due to residency and ownership of real pr perrvin the Citv ' K. vhikan. >

At its meeting ofJuly 7, the LBC adopted a 49-page .icc:>ioi,al -titi-r -r .p'aininu all
major considerations leading to its June 26 decision m et dar-dappr> r' petition for
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consolidation. Following the meeting, a copy ofthe decisional statement was served on the
Petitioner and Respondent. A copy was also provided to two Ketchikan residents who had

requested the document.

July 25 was the deadline for filing requests for reconsideration ofthe LBC sJuly 7 decision.
No timely requests were filed by the parties or public. The LBC had authority to order
reconsideration on its own motion through July 27.

Following the expiration of the opportunity for reconsideration, the LBC Chair, on July 28,
notified the Director of State Elections that the LBC had approved the Ketchikan consolidation

proposal.

On August 25, the Director of Elections issued the order for the Ketchikan local government
consolidation election. The order provided that the election would be conducted by mail in
accordance with AS 15.20.800 and 6 AAC 25.590. November 21,2006, was considered to be
the date ofthe election - the deadline for voters to postmark ballots.

On August 31, LBC Start prepared and filed a requisite Federal Voting Rights Act preclearance
request for the election. The request comprised 12 pages.

On September 6, the Division of Elections issued an Attended Order and Notice o fConsolidation
Election. The amended order changed the deadline to register to vote in the November 21
consolidation election from October 20 to October 22. Revised elections planning calendar was
also prepared by the Division of Elections. LBC Staff filed the Amended Order and the revised
planning calendar with the U.S.Justice Department as an amendment to the August 29 federal
Voting Rights Act preclearance submission.

The election was conducted as scheduled. On December 7, the final results of the by-mail
election on the proposal to consolidate the City and the KGB were certified by the State Division
ot Elections. The outcome of the proposition, which was determined by the arcawide tally,
reflected nearly two-to-one opposition to the proposal. Only 1,170 ofthe 3,301 (35.4 percent)
votes were cast in favor of consolidation, while 2,131 (64.6 percent) votes were cast in opposition.
A total of 3,301 ballots were cast among the 10,162 registered voters. That represents a 32.5

percent voter turnout.

Votes cast inside the City reflected narrow approval of the consolidation proposal. Specifically,
791 (52.6 percent) such votes favored consolidation, while 712 (47.4 percent) opposed it.
However, votes cast outside the City reflected strong opposition. Only 379 (21.1 percent) of
the votes cast outside the City endorsed the proposal, while 1,419 (78.9 percent) of those votes

opposed the proposal.
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Despite fewer registered voters, the number ofvotes cast outside the City was higher than

the number within the City. A total of 1,798 votes were cast outside the City. Based on ihe
4,169 registered voters in that area at the time of the general election (the number was slighdy
different than the figure for the consolidation election), voter turnout in that part ofthe Borough
amounted to 43.1 percent. Inside the City of Ketchikan, only 1,503 votes were cast. Based on the
5,958 registered voters ..i that part ofthe Borough at the time ofthe 2006 State general election,

voter turnout inside the City was just 25.2 percent.

This was the fifth time that voters in Ketchikan had rejected unification or consolidation.

Section X. Regulations

In 2006, the LBC proceeded with the in-depth review of prospective changes to its regulations.
Two subcommittees reviewed the issues underlying the suggested changes. One subcommittee
considered issues relating to procedures. That subcommittee was comprised of Commissioners
Georgiana Zimmerle and Tony Nakazawa. lhe other subcommittee analyzed substantive issues
relating to standards for boundary changes. Commissioners Bob Harcharek and Bob Hicks
comprised that subcommittee. Ultimately, the subcommittees determined that the majority of
issues on the list warranted proposed changes to the Commissions regulations. Several issues
were deferred for development in an in-house procedures manual or further review by individual

Commissioners and Staff.

At its public meeting of April 1,2006, the Commission directed Staffto draft regulations

that addressed all issues identified by the two subcommittees. Staffwas also authorized and
directed to draft regulations for issues.. at arose during the course of business, including changes
necessitated by revisions to statutes. Staffwas directed to have an initial draft of regulations
prepared by June 30,2006. At its April 1 meeting, the Commission also adopted the budget
proposed by Chair Hargraves for FY 2007 in response to a request for such from the director of
Commerce's Division of Community Advocacy.

Staff timely completed the initial draf:, which was considered in work session when the
Commission convened in Ketchikan in late June 2006. The initial draft was over 140 pages
(double-spaced) in length. At that lengthy work session, the Commission made several policy
decisions regarding the draft regulations and directed Staffto further refine the proposed
changes in accordance with those new directives. Commissioners who had specific proposed
minor editorial changes to the draft were directed to rr.aet with Staff individually. The Assistant
Attorney General (AAG) assigned to the Commissi”., also attended and participated in the

work session.
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Staffcompleted a revised conceptual draft of regulations in late August 2006. Die draft was
reviewed at a lengthy Commission work sesrion on September 22,2006. At the work session, the
Commission endorsed the vast majority of the conceptual draft regulations for purposes of public
notice, comment, and hearing. The Commission made minor revisions to the draft and reserved
consideration of several provisions pending their review by the Department of Law Regulations
Attorney. The Commission noted its intent to hold hearings on the proposed regulations
throughout the state and in conjunction with other Commission hearings when feasible. Tie
Commission also determined that an additional work session was needed to consider the

changes directed at that time and to review conclusions reached by the Regulations Attorney.
The Commissions AAG participated in the work session by teleconference. The Director of the
Division of Community Advocacy also briefly attended to relay the commitment of funding the
regulations project th'ough June 30,2007.

In November 2006, Staff completed revising the conceptual draft regulations to address policy
issues raised by Commission members at the work session of September 22; to add new
provisions addressing issues that arose during the intervening period; to address issues that had
been referred to the Department of Law for review; to make minor changes to respond to recent
issues; and complete initial editing to comply with form and formatting requirements ofthe
Department of Law Drafting Manual for Administrative Regulations. The draft was 184 pages

in length (double-spaced).

At its December 13 public meeting, the Commission approved for notice and hearing the
November revised conceptual draft regulations. Individual Commission members were
authorized to work with Staffwith other suggested editorial changes.

Ihe draft regulations were forwarded to the Regulations Attorney in the Department of Law
with a request to open a file for the project. The Regulations Attorney assigned the project
File No. 993-07-0095. AAG Maijorie Vandor was assigned as agency counsel for the project.
A draft public notice ofthe proposed regulations has been prepared and furnished to the
Commission and AAG Maijorie Vandor for review. The Commission will also determine the
time and locations for public hearings around the state in 2007.
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Introduction

This chapter addiesses contemporary policy issues and concerns ofthe LBC.1l In sum, these
relate to:

m Increasing difficulties in rendering borough boundary determinations following the
1963 Mandatory Borough Act.

a Substantial disincentives and a lack ofadequate inducements hinder incorporation of
organized boroughs and annexation to existing boroughs.

a Lack ofstandsrds and merhods for establishment of unorganized I>oroughs.

a Funding for borough feasibility studies.

a Compensation for members of the LBC.

Section I. Increasing Difficulties in Rendering Borough Boundary
Determinations Following the 1963 Mandatory Borough Act

Subsection A. Statement of Issue

Wi ith the exception of a period of only eight months or so to implement the 1963 Mandatory
Borough Act, the State has employed a laissez faire policy regarding borough formation. That
policy allows residents of the unorganized borough, irrespective of their fiscal and administrative
capacity to support borough government, to decide when or even if they wish to incorporate
boroughs. That policy has often stymied formation of large regional boroughs a.id may have
contributed to boundary determinations that have been widely criticized and regarded by some as

mistakes.

1 Many of'he policy matters addressed here are discussed in detail in prior reports c.fthe LBC. Those include, in
particular, the Report ofthe L' catBoundary Commission to the Fir:* Session ofthe Twenty-Fourth Alaska Legislature
(January 2005A School Consolidation: Public Policy Considerat ons and a Review ofOpportunitiesfor Consolidation
(February 2004A and UnorganizedAreas ofAlaska that Meet Borough Incorporation Standards (February 2003).
Those reports rve available on the LBC Website at <http://www.dced.state.ak.us'dca/lbc/1be.htm>. A copy of

any of those reports can also be obtained by contacting LBC staff.


http://www.dced.state.ak.us'dca/lbc/1

fin — W r

ftp 84 Local Boundary Commmion Reportto the Fbit Season ofthe Twenty fifth Afaaka Legulature

Subsection B. Background

Article X, Section 3 of the Alaska Constitution requires that “The entire State shall be divided
into boroughs, organized or unorganized.” It provides further that organized and unorganized
boroughs, “shall be established in a manner and according to standards”enacted by the legislature.
In 1960, the LBC made the following observations regarding boroughs in its report to the First
Alaska State Legislature:

One thing can be agreed upon: the borough is the intermediate unit of local
government between the City and the State..

The Commission presently takes the position that a borough was designed to be a
form ofregional government____

Following this concept to the next logical phase, it supports the Commissions
present thinking that organized boroughs, particularly in Alaska, were to be large
in size - otherwise they would be duplicating the service areas jurisdiction. No
opinion is expressed at this time as to just how large the borough should be,

for there are other considerations to be weighed: for example, the population
density would be an important factor but, it is felt, in view of existing conditions
in Alaska, the general rule should be large boroughs, and the exception should be
small boroughs.

(State of Alaska Local Boundary Commission, First Report to the Second Session ofthe First Alaska
State Legislature (February 2,1960), pp. 1-7 - 1-9.)

To assist the legislature in carrying out the constitutional requirement that all of Alaska be
divided into organized and unorganized boroughs, with each borough embracing an area and
population with common interests to the maximum degree possible, the 1960 LBC formally
recommended as follows to the First Alaska State Legislature:

[Tjhat the Legislature give the Commission a mandate by Resolution, directing
the Commission to divide the whole of Alaska into boroughs, organized

or unorganized, and that such recommendation(s) be presented to the next
Legislature.

(Id. at 111-4.)

The Legislature rejected the LBCs recommendation. In 1961, a law was enacted establishing a
single unorganized borough encompassing all of Alaska not within organized boroughs (at the
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time there were none; so the single unorganized borough initially encompassed the entire state).

State laws providing standards and procedures for voluntary incorporation of organized boroughs

were also enacted in 1961. This created a structure in which borough boundary decisions would

be made on a piecemeal basis without an overall plan for the division ofall of Alaska into

organized and unorganized boroughs.

Some members of the current Bristol Bay Borough and Surrounding Communities
Commission find it not surprising
then that despite expressing a clear
predisposition toward large regional
boroughs, that the first LBC approved
the creation of the 850-square mile
Bristol Bay Borough in 1962. Other
members of the current Commission
take the view that the legislative action
in 961 was then and is now no excuse
for establishment of small, nonregional
boroughs.

Following approval of the Bristol Bay Borough proposal by the LBC in 1962, Alaska’s
Secretary of State expressed immediate and resounding criticism ofthe action. (See Appendix
E Memorandum from Hugh J. Wade to Governor William A. Egan,July 9,1962.) Over the
ensuing years, the creation of the Bristol Bay Borough has been repeatedly characterized as an
extremely poor public policy decision by the LBC. For example, in 1991, former Constitutional
Convention delegate Victor Fischer wrote:

The first violation of the regional concept came with establishment of the very first
borough. In creating the Bristol Bay Borough, the Local Boundary Commission
took a tiny part of a real region and gave it borough status under the constitution.
This gross error was not rectified when the Lake and Peninsula Borough was

created.
(Letter from Victor Fischer to the LBC, October 11,1991.)

In 1963, the Legislature made a significant reversal of the 1961 policy by passing the Mandatory
Borough Act. That landmark legislation, which was signed into law by Governor Egan (former
President of the Alaska Constitutional Convention), mandated formation of boroughs in eight
specific regions of Alaska (the greater areas of Ketchikan, Sitka, Juneau, Kodiak Island, Kenai
Peninsula, Anchorage, Matanuska-Susitna valleys, and Fairbanks). Today, the eight boroughs
formed under the Mandatory Borough Act are inhabited by an estimated 558,059 Alaskans, just
over 84 percent of the states population. The average size of the 8 boroughs formed under the
Mandatory Borough Act isjust under 10,000 square miles.
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It is particularly noteworthy thatJohn Rader, who sponsored the 1963 Mandatory Borough Act,
viewed the LBC, in a practical sense, as an institution that was possibly incapable of exercising
the political leadership necessary to achieve the vision of the framers of Alaska's Constitution
regarding establishment of boroughs. In that regard, Mr. Rader wrote as follows in his recount of
the legislative history of the 1963 Mandatory Borough Act:

So far as | am aware, [the Local Boundary
Commission] has no broad view nor does it seek broad
solutions. As a government tool, it is a small one. |
would judge that its usefulness in the future would,
therefore, be limited to smaller and more localized
issues. The heat generated by annexation or by
incorporation, particularly when it is done by executive
fiat, is very intense. 1121

Perhaps the commission could afford to make enemies
one by one, bit by bit, but it could never maintain itself
in the face ofa barrage of criticism which was statewide,
The legislature would destroy itJ13L By the very nature
of the political organization, the commission is not in

a position to defend itself. The problems of annexation
and incorporation of local government are political
decisions which should be made in a manner permitting public political debate.

John Ruder, sponsor ofthe 1953
Mandatory Borouvh Act.

(John L. Rader, “Legislative History,”in Ronald C. Cease and Jerome R. Saroff(cds.), The
Metropolitan Experiment in Alaska, A Study ofBorough Government, Frederick A. Praeger,
Publishers, New York, 1968, p. 90.)

After the 1963 Mandatory Borough Act, the State reverted to the 1961 laissez-faire policy of
borough formation. Under that policy, the second borough proposal approved by the LBC was
that providing for the creation of the Haines Borough in 1968. The boundaries approved by
that LBC resulted in three enclaves within the borough, including Klukwan and Skagway.}4

[Footnote 18 in original.] Executives and administrators may find the Boundary Commission to be useful as a
buffer between themselves and the public.

1 [Footnote 19 in original.] This problem was foreseen by the Constitutional Convention which gave the
commission constitutional status (Art. X, sec. 12) to protect it. Despite this, the legislature could effectively
limit the commission, e.g., by statutory’definitions and by withholding appropriate staff and other necessary’

support.

14 Those consisted of (1) the military installation at Lutak Inlet known as the “base proper to the Petroleum
Distribution Office, Haines Terminal and Pumping Station”; (2) a 1.4-square mile enclave including Klukwan;
and (3) the 443.1 square mile area comprising the proposed Skagway Borough.
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Some members of the current LBC have
been critical of the boundaries set in Haines Borough
1968 for the Haines Borough. Other
Commissioners are reluctant to criticize
that prior action. The 1968 Commission
approved the locrlly preferred alternative
and, in doing so, resolved serious local
and State policy concerns over the
delivery of education services to the
greater Haines area. It is noteworthy
that voters in Haines had rejected three

previous borough proposals. It is virtually
certain that it KJukwan and Skagway had been included in the borough proposal, the collective

electorate would have rejected that fourth borough proposal encompassing Haines.

In the context of the laissez-faire policy of borough formation, it is noteworthy that only about
4 percent of Alaskans have voluntarily formed boroughs in 48 years of statehood. Moreover, in
the past 16 years, only one borough has been formed. That was the City and Borough of Yakutat,
a single-community borough presendy inhabited by an estimated 619 people, including just 135

students.

In the 43 years since the 1963 Mandatory Borough Act, the legislature has debated numerous
proposals to mandate further borough formation, consolidate school districts, impose taxes on
unorganized borough residents, and create incentives for borough incorporation. However, few
such proposals have been enacted, and those that have been seem to have had litde effect.

Since the 1980s, the LBC, especially the current Commission, has been a strong advocate of
reform. (See, in particular, Report ofthe Alaska Local Boundary Commission to the First Session o fthe
Twenty-Fourth Alaska State Legislature (January 19,2005) pp. 83 - 164.) However, as anticipated
byJohn Rader, the LBC may have become somewhat of a target because of the Commissions
advocacy for reform. Further, in the general absence of locally initiated proposals for regional
boroughs, the Commission also seems to bear the brunt of criticism and frustration over the

lack of borough formation. Such may be evident in the conclusions of the ad hoc Advisory
Commission on Local Government created by the Twenty-Fourth Alaska Legislature. That
body, which was comprised ofsix legislators and three municipal officials, reported as follows in

2006:

The [Advisory Commission on Local Government] received testimony that rigid
adherence by the Local Boundary Commission (LBC) to regulations regarding borough
boundaries have been a detriment to new boroughformation. The [members of the
Advisory Commission on Local Government] therefore state their intent that the
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LBC apply flexible rules when reviewing local proposals. Priority should be given
to the standards listed in statute. Minor consideration will be given to the model
borough boundaries and other administrative boundaries.

(Advisory Commission on Local Government, Final Report (January 20,2006), p. 7. [Emphasis
added.])

Die Twenty-Fourth Alaska State Legislature (2005 - 2006) considered various legislative
proposals to curtail the powers ofthe LBC. Those included, in particular, House Bill 135 and
Senate Bill 128. Excerpts from the Sponsor Statement regarding House Bill 133 follow:

Sponsor Substitute for House Bill 133 makes three changes in the way the
Local Boundary Commission deals with municipal incorporation, annexation,
detachment, meigcr, consolidation, reclassification, and dissolution.

This legislation protects the voters'right to incorporate, oudine the boundaries,
and select the levels of service. The Local Boundary' Commission will no longer
be able to amend the petition or impose conditions on the incorporation.

Following amendment, CSSSHB 133(JUD) AM passed the House by a vote 0f 35 in favor and
only 1 opposed (with 3 members excused and 1 absent). The Senate then approved the bill by a
vote of 19 to 0 (with 1 member absent). The Governor signed the bill into law and issued a press

release stating:

Governor Frank H. Murkowski has signed into law HR 133, which makes changes
in the way the Local Boundary Commission processes municipal incorporations,
annexations, detachments, mergers, consolidations, reclassifications, and
dissolutions.

The bill... also protects the voters’right to incorporate, outline the boundaries
of their municipality, and select the level of service they want. It also limits
the ability of the LBC to impose conditions on an incorporation without an
appropriate public process.

“This bill cleans up the process local citizens use to define their own community,”
Murkowski said. “It is essentially about maintaining local control and putting
appropriate sideboards on the Local Boundary' Commission to make sure their
processes do not usurp or conflict with the direction the communities want to go.

(Frank H. Murkowski, Governor, Press Release (May 27,2006).)
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As noted above, SB 128 is another example oflegislative action to curtail the powers ofthe LBC.
Excerpts from the Sponsor Statement regarding Senate Bill 128, including specific reference to

the provisions in Article I, Section 2 of Alaskas Constitution, follow:

[Petitions for borough incorporation] should originate with maximum local

involvement.

“The Alaska Constitution states, All government is to originate with the

people and is founded upon their will only.” | interpret that to include borough
governments. The role of the Local Boundary Commission is to review proposed
changes, not to create boroughs. Ifwe are to have a government by the people,
those proposed changes should emanate from the local level up, not from the top
of the government pyramid down.”

W ith amendments, SB 128 AM passed the Senate by a vote of 15 votes in favor and only 4
against (with 1 member excused). The House then passed SB 128 AM by a vote of 36 to 0 (with
4 members excused). That bill was also signed into law by the Governor.

The most recent and extreme example of the sentiments characterized above is reflected in a
resolution adopted by the members of the Alaska Municipal League in November 2006. That
resolution urges further legislative action and states as follows:

WHEREAS, the Local Boundary Commission has assigned a disproportionate
weight toward their administrative criterialbfor evaluating petitions for borough
incorporation, known as the Model Borough Boundary requirement; and

15 It is noted that the Commission's “administrative criteria” are the standards set out in the Commission's
regulations, adopted under AS 44.62. Tie adoption of such standards is mandated by AS 44.33.812(a), and the
Alaska Supreme Court has overturned a Commission boundary decision when such standards were lacking.

The Alaska Supreme Court in United States Smelt., R. & M. Co. v. Local Bound. Com'n, 482. P.2d 140,142
(-Alaska 1975), outlined the overarching need for the Commission to adopt regulatory standards when reviewing
boundary changes. The Court observed that the requirement for the Commission to adopt such standards was

mandatory not discretionary. The court stated in pertinent part:

Since under AS 44.19.260(a)[ ] the legislature required the commission to develop standards in order to
recommend boundarylchanges, and the commission had not developed standards prior to the Nome ...

proceedings, we hold that the commission lacked the power to recommend the Nome boundary changes
in question. To do otherwise would be to condone the commission's nonobscrvance of a valid legislative

prerequisite to the exercise of the commission's discretion in matters of local boundary changes.

In addition to the mandatory requirements under AS 44.33.812 for the adoption of boundary change standards,
including borough incorporation, AS 29.05.100(a) provides in pertinent part:

If the commission determines that the incorporation ... meets a; plicable standards under the state
constitution and commission regulations, meets the standards for incorporation under AS ... 29.05.031, and is
in the best interests of the state, it may accept the petition. Otherwise it shall reject the petition. [Emphasis

added.]
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WHEREAS, the Local Boundary Commission has been unsuccessful using the

Model Borough Boundary criteria to promote new borough incorporations and

even inhibits such incorporations through the use of this criteria; and

WHEREAS, the Local Boundary Commission's inflexible approach when
considering petitions for borough incorporations that do not conform to the
Model Borough Boundaries, unduly limits the ability of political subdivisions of
the State to propose other viable borough boundaries;

(Alaska Municipal League, Resolution 2007-06 (November 17,2006).)

The Alaska Municipal League’ legislative proposal urges amendment of existing laws to impose,
among other limitations, provisions that would prohibit "he LBC from even considering a
borough incorporation proposal that included more than one home-rule or first-class city unless
the city councils of the cities involved adopted a resolution to permit such.

The LBC envisions that enactment of such a proposal would lead to the Balkanization of Alaska

in terms of borough governments. Presently,

there are 18 home-rule or first-class cities in Communities in the Unorganized Borough thatpotentially
qualifyfor borough status under AM I. Resolution 2007-06.

the unorganizleof borough. &dditi'onally, there
are 31 second-class cities in the unorganized
borough that meet the minimum population
threshold for reclassificati n as a first-class
city. Some of those 31 second-class cities are
among the most populous communities in

the unorganized borough and have expressed
interest in forming a single-community
borough. Bethel (population 5,960) isjust one
example. It can be reasonably assumed that

a number of the second-class cities would seek reclassification if such would foster their goal

of forming a single-community borough. Moreover, there are 12 unincorporated communities
in the unorganized borough that meet the minimum population threshold to incorporate as a
home-rule or first-class city. Thus, there are a total of 61 existing or prospective home-rule or

first-class cities in the unorganized borough.

If home-rule or first-class city status becomes a basis for determining the boundaries of new
boroughs, it stands to reason that it may also become a basis for subdivision of existing boroughs.
Take the Kenai Peninsula Borough (KPB), for example. In the past, the LBC has rejected
proposals for a “Homer-Ninilchik borough”and a “Nikiski borough.” The LBC also rejected

a proposal to detach Tvonek from the KBP. In 2005, interest was expressed in forming a new
borough encompassing just Seward, Moose Pass, Cooper Landing, and Hope. In that Seward

is the only home-rule or first-class city among those four communities, such a borough would
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conform to the provisions proposed by AML. However, the KPB encompasses five home-

rule and first-class cities. It also includes one second-class city with a population in excess

ot the minimum population required to reclassify as a first-class city. Moreover, there are 15
communities (including Nikiski, which previously proposed borough incorporation) in the KPB
that have populations in excess of the minimum required to incorporate a home-rule or first-class
city. In all, there are 21 communities in the KPB and 77 communities in all 16 existing boroughs
that meet the minimum population threshold for being a home-rule or first-class city.

Subsection C. Recommendations

The circumstances above reflect a climate that often disfavors formation of regional boroughs.
Meaningful reform ofthe current structure will require legislative attention. The LBC continues
to offer its assistance and support for legislative efforts to reform the existing policy regarding

borough formation.

Section I1. Substantial Disincentives and a Lack ofAdequate
Inducements Hinder Incorporation of Organized Boroughs and
Annexation to Existing Boroughs

Subsection A. Statement of Issue

As it has done since the 1980s, the Local Boundary Commission continues to urge the legislature
to examine and address the substantial disincentives and lack of inducements for borough
incorporation and annexation. The legislature and the Commission have complementary

duties relating to this issue. Specifically, the legislature has the constitutional duty to prescribe
procedures and standards for borough formation (Art. X, Sec. 3). The Commission has the
statutory duty to make studies of local government boundary problems (AS 44.33.812(a)(1)).

In 1961, State policy makers opted to make borough formation voluntary. Policy makers
recognized from the very beginning that there were inadequate incentives to encourage people
to form boroughs. Unfortunately, the inducements to organize that were lacking failed to evolve
over time. In fact, disincentives to borough fo. mation and annexation have greatly increased
over time. The organized borough concept had then and still has little appeal to most rural
communities who surmised that they were better off maintaining the status quo with the State
paying for essential services, especially education. Under Alaska law, boroughs that organize
are mandated to carry out the State s constitutional duty for public education within their
boundaries. They are also required to pay a significant portion of the State s cost of education,
while regional educational attendance areas (REAAS) are not. There proved to be other
inequities as well. Thus, contrary to the stated intent of the 1963 Mandatory Borough Act,
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organized boroughs have long been deprived of significant State services, revenues, or assistance
and heavily penalized because of incorporation.

A summary of the disincentives for borough incorporation and annexation that exist in the

current law follows:

m  Areas ofthe unorganized borough outside of home-rule and first-class cities have
no obligation to financially support their schools. Borough formation results in the
imposition in those areas of the requirement for local contributions in support of
schools (4 mill equivalent or 45 percent of basic need, whichever is less).

m  Borough formation would bring about consolidation of school districts in the
unorganized borough, an effect that is commonly perceived as a loss of local control
regarding schools. Under present circumstance, the delivery of education services
in the unorganized borough is carried out in a fractured manner. Although the
unorganized borough accounts for about 12 percent of the states population, 70
percent of Alaska’s school districts exist in the unorganized borough.

m In some cases, borough formation carTies the prospect of education funding
reductions in the form ofeliminated supplementary funding floors under
AS 14.17.490, reduced area cost differentials, and other factors.

m  Borough formation or annexation would mean the loss of eligibility on the part of
REAAs and cities in the unorganized borough for National Forest Receipts.

m  The extension of borough government would result in the loss of eligibility on the
part of cities for federal payments in lieu of taxes (PL 94-565, as amended by PL 104-

333).

m  The extension ofborough government requires areawide planning, platting, and
land use regulation. Such is commonly perceived by cities currently exercising those
powers as a loss of local control (although boroughs may delegate the powers to cities

within the borough).

Circumstances such as the above have contributed to a growing interest in forming single-
community borough governments. In addition to the disincentives and the lack of inducements
to form boroughs, it appears that local officials arc concerned about being compelled into larger,
legislatively-mandated boroughs. Local officials from Wrangell, Nome, Petersburg, Hoonah,

16 The 109th Congress failed to reauthorize the Secure Rural Schools and Community Self-Determination
Act. Without such reauthorization, National Forest Receipts funding in FY 08 will revert back to the original
distribution formula which will likely result in payments to municipalities and school districts in southeast
Alaska decreasing by roughly 85 percent. An effort was made to include the reauthorization legislation in the
Continuing Resolution or tax extender package. There is a possibility’ that the program will be reauthorized in
February with the Omnibus Spending Bill, which would provide money for the FY 08 distribution. However,
the program has a substantial cost and is viewed by a number of representatives and senators as an ‘earmark"- a
large expenditure that benefits some areas much more than others.
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Unalaska, Valdez, and other communities have recendy expressed interest in forming single-
community or relatively small boroughs. Several other communities in the unorganized borough

have also expressed interest in single-communi'y borough government in years past. Those

include Nenana, Tanana, Cordova, and Pelican. The Commission is concerned that if this trend
continues, it will lead to a proliferation of single-community boroughs created in a piecemeal

fashion across Alaska. The prospect of single-community boroughs also raises serious questions
whether such would undermine the ability of surrounding communities to ever shoulder the
responsibility of borough government in an effective and efficient manner.

Subsection B. Background

Ihe authors of the local government article of Alaskas Constitution envisioned that organized
boroughs would be established wherever citizens were ready for and capable of assuming the
responsibilities of local government.I The Framers of our Constitution recognized that the
legislature would have widely divergent alternatives available to carry out its duty to prescribe
methods for borough formation. Delegates preferred a voluntar/, rather than compulsory,
approach to borough incorporation. However, they recognized that, to be successful, a voluntary
approach needed adequate inducements to establish boroughs.18 They anticipated that the
Alaska Legislature would provide such incentives. Unfortunately, that vision of the Framers

of Alaska’s Constitution - undoubtedly one of the most critical aspects of implementing the
Local Government Article of Alaska’s Constitution - still awaits fulfillment. While the Framers
preferred voluntary incorporation, they recognized that if regions had the capacity to operate
boroughs and refused to incorporate, the State could compel borough formation.

Statistics offer compelling evidence that inducements of voluntary borough incorporation have
been generally inadequate over the course of 48 years of statehood.

m Fewer than 4 ofevery 100 Alaskans (3.6 percent) live in boroughs that were formed
voluntarily.9

m In contrast to the above figure, 84 of every 100 Alaskans (84.1 percent) live in
boroughs that were formed under the 1963 Mandatory Borough Act, which
compelled eight particular regions to form boroughs.

m  Ofthe sixteen Alaska boroughs, only eight formed voluntarily.

1 Borough Government in Alaska. Thomas A. Morehouse and Victor Fischer, p. 39 (1971).
H 1hid., p. 61; also, Alaska's Constitutional Convention, Victor Fischer, p. 120 (1975).

I* Boroughs that have formed voluntarily typically enjoy abundant natural resources or other attributes that make
borough government particularly attractive for those regions. Many of the eight boroughs formed under the
1963 Mandatory Borough Act lack comparable resources. The eight boroughs that formed voluntarily are
the Bristol Bay Borough, Haines Borough, North Slope Borough, Northwest Arctic Borough, Aleutians East
Borough, Lake and Peninsula Borough, Denali Borough, and Vakutat Borough.
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Promotion of borough formation is jound public policy. Boroughs:

promote maximum local self-government with a minimum of local government units;
provide a formal structure for service delivery;

offer stable administrative infrastructure to provide services;

foster local responsibility and decision making;

promote accountability;

provide a means to promote private ownership of land;

have capacity to provide greater financial aid to schools;

consolidate school districts;
have capacity for regional control of alcohol and illegal substances;

promote economic development;
provide a proper role for State government; and

promote equity and fairness.
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Subsection C. Recommendations

For more than four decades, experts and public policy makers have recognized that Alaska has
failed to “nplement an effective policy regarding borough formation.

The Commission urges the Legislature to consider ways in which inducements for borough
incorporation and annexation may be increased and disincentives for such may be decreased.
Those include the following.

1. Tax the unorganized borough (e.g. property, sales, employment, or head taxes).
2. Provide financial aid to boroughs.

3. Increase organization grants for new boroughs and extend grants to boroughs that expand
their boundaries.

4. Extend municipal land grants for annexations and consider increases in entitlements.

5. Restrict National Forest Receipts and Shared Fisheries Fees and Taxes to boroughs and
cities within boroughs.
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Section I11. Lack of Standards and Methods for Establishmentof
Unorganized Boroughs

Subsection A. Statementofdie Issue

Article X, Section 3 of Alaska's Constitution requires the Alaska legislature to enact laws
providing for (1) standards for establishment of both organized and unorganized boroughs and (2)
methods for establishment of both organized and unorganized boroughs. In 1961, the Legislature
enacted standards for establishment of organized boroughs. Laws providing the manner for
establishment of organized boroughs have also been enacted. However, laws providing standards
and the manner for establishment of unorganized boroughs have never been enacted.

The absence of standards for establishment of unorganized boroughs and the lack ofcompliance
with the common-interest principle on the part of the single unorganized borough established in
1961 act as a significant impediment to achievement of the constitutional goal of maximum local
self-government with a minimum of local government units set out in Art. X, sec. 1 of Alaska’s

Constitution.

This issue is reflected in the following excerpt from comments made in 1981 by Dr.John Bebout,
a consultant to the Local Government Committee at the Alaska Constitutional Convention,
Assistant Director of the National Municipal League, and Professor at the New York University

School of Administration:

The development of consensus for organized borough government seems likely
in most regions to be a gradual process if it occurs at all. The first step roward it
is to break up the single unorganized borough by a single act which established
boundaries that make sense in terms of the socio-economic standards set by the
constitution and reflect the needs of all regions of the state. To continue to create
new boroughs, whether unorganized or organized, piecemeal would be likely to
leave shapeless areas that could never be assembled in viable borough units unless
radical changes were made in the boundaries of already established boroughs,

always a politically chancy business.

(Problems and Possibilitiesfor Service Delivery and Government in the Alaska Unorganized Borough,
pp. 86 - 88.)
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Subsection B. Background

In summary, Alaskas Constitution imposes the following seven duties upon the legislature:
1. Enact standards for establishment of organized boroughs;
2. Enact standards for establishment of unorganized boroughs;
3. Enact laws providing the manner for establishment of organized boroughs;

4. Enact laws providing the manner for establishment of unorganized boroughs;

5. Classify boroughs;
6. Prescribe the flowers and functions of boroughs; and

7. Enact methods by which boroughs may be “organized, incorporated, merged, consolidated,
reclassified, or dissolved.”

Five of the seven duties outlined in Article X, Section 3 have been fulfilled. The exceptions are
the duty to enact standards for establishment of unorganized boroughs and the duty to enact laws
providing for the manner in which unorganized boroughs will be established.

A single, residual unorganized borough does not conform to constitutional requirements. The
1961 Alaska Legislature, without the benefit of standards, established a single unorganized
borough encompassing all of Alaska not within an organized borough. Given the vast and

dive se nature of Alaska, this action was inconsistent with the mandate of Article X, Section 3
that each borough, organized and unorganized, “embrace an area and population with common
interests to the maximum degree possible.” Prior legislative proposals, at least six in the last
decade, have recognized that the unorganized borough does not conform to the common interest
clause of the Alaska Constitution.

Standards for unorganized boroughs should include consideration of the fiscal and administrative
capacity of the area. In the LBC s view, the capacity of an area to assume local responsibility is
determined by two fundamental factors. One is the specific duties imposed on boroughs by the
State. Obviously, the greater the duties imposed on boroughs (e.g. education, transportation,
public safety, health and social services, etc.), the greater the difficulty regions will have in
meeting the capacity threshold. The second factor is the human and financial resources available

to the borough.

The failure to follow the constitutional principles concerning unorganized boroughs hinders
coordinated delivery of state services. In remarks to the LBC, former Senators Arliss
Sturgulewski end Victor Fischer stressed the importance of establishing multiple unorganized
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boroughs. Both stressed that the issue was the fundamental concern in a 1979 Local

Government Study initiated by the Chairs of the Senate and House Community and Regional

Affairs Committees in response to recognized problems related to local government in Alaska.

The study recommended the establishment of multiple regional unorganized boroughs. The

purpose ofdoing so was twofold: (1) to promote efficient and effecthe delivery of all state

services, and (2) to provide common areas for collection of information, data, and other materials
important to the region and to agencies responsible for provision of technical and financial

assistance.

Subsection C. Recommendation

The LBC recommends that the Alaska Legislature enact laws providing standards for
establishment of unorganized boroughs and the manner in which unorganized boroughs are
created identical to those for organized boroughs found in AS 29.05.031, except with respect to

fiscal and administrative capacity.

AS 29.05.031 states:

(@) An area that meets the following standards may incorporate as a
home rule, first class, or second class borough, or as a unified municipality:

(1) the population ofthe area is interrelated and integrated
as to its social, cultural, and economic activities, and is large and stable
enough to support borough government;

(2) the boundaries of the proposed borough or unified
municipality conform generally to natural geography and include all areas
necessary for full development of municipal services;

) the economy of the area includes the human and financial
resources capable of providing municipal services; evaluation of an area’s
economy includes land use, property values, total economic base, total
personal income, resource and commercial development, anticipated
functions, expenses, and income of the proposed borough or unified

municipality;

(@) land, water, and air transportation facilities allow the
communication and exchange necessary for the development of integrated
borough government.

The LBC is prepared to lend its expertise and assistance to the Legislature in the development of
appropriate standards and procedures for establishment of unorganized boroughs.
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Section IV. Funding for Borough Feasibility Studies

Subsection A. Statementofdie Issue

Although the 2006 Legislature appropriated funds for borough feasibility studies in three specific
areas, there is no continuing source of funding for such studies.

Subsection B. Background

AS 44.33.840 - 44.33.846 authorizes the undertaking ofborough feasibility studies. However,
funding for studies under that program has never been appropriated. Ihe 2006 Legislature did,
however, appropriate $237,500 for borough studies in three specific regions in Alaska (Glacier
Bay/Chatham, Middle Kuskokwim, and Eagle River/Chugiak). Additionally, the Department
of Commerce, Community, and Economic Development provided a grant ($30,000) for another
borough study (Yukon Flats). Details of those studies are presented in Chapter 2. As further
outlined in Chapter 2, a number ofregions have interest in considering borough incorporation.
It the Legislature institutes adequate inducements for borough incorporation on the order
recommended by the LBC earlier in this Chapter, interest in borough incorporation will likely

increase significantly.

Subsection C. Recommendation

The LBC recommends the Legislature appropriate funding for local borough study efforts in
the near term; and if inducements for borough incorporation are implemented, to significantly

increase funding.
Section V. Compensation for the LBC

Subsection A. Statement ofdie Issue

Members ofthe LBC receive no compensation for their service. Demands on members of the
LBC have always been considerable. However, those demands have reached a point where
current Commission members feel that some token compensation is warranted.
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Subsection B. Background

The demands placed on the Commission have grown beyond what can be reasonably expected of
unpaid members. In one proceeding before the current LBC, members of the Commission were
faced with a formal record comprising approximately 3,000 pages. Members had to devote many
hours to review that record. Each Commission member also devoted 5 or 6 days (including
travel) to conducting a public hearing in the community. Substantial additional time was devoted
to other proceedings in that case. One Commission member reported that he has devoted
upwards of 350 hours (equivalent to nearly nine 40-hour weeks) to that one case alone. This was
in addition to many other LBC matters in which members ofthe LBC had to participate.

The Commission formulates fundamental policies that have important statewide political,
economic, and social implications. Such responsibilities demand that the Commission exercise
prudence and diligence in carrying out its duties. The Commission is expected to exhibit
expertise in all matters involving municipal boundary proposals.

It appears that nearly 20 State boards and commissions (excluding full-time boards and
commissions) currendy receive some form of compensation. The expectations and demands on
the LBC seem to be at least equal to those nearly 20 boards and commissions that are presently

compensated.

Subsection C. Recommendation

Tliat the Alaska legislature provide compensation, at par with that provided to other unpaid
boards and commissions, for service by members ofthe LBC.
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Appendix A
Fundamental Nature of Boroughs
and Cities in Alaska

The Commission recognizes several fundamental principles about borough governments and city
governments in Alaska. These principles are grounded in the constitutional and decisional law of
the State of Alaska as well as earlier decisions of the Commission.

1. Each Borough and Each City is Both aMunicipality and Political Subdivision.

Boroughs and cities are municipal corporations and political subdivisions of the State of Alaska.
AS 29.04.010 - 29.04.020. They are the only types of municipalities in Alaska.11d.; Art. X, sec 2,
Ak Const.

2. The Function o fBoroughs is Comparable to that o fHome Rule and First Class Cities in the
Unorganized Borough.

Generally, the powers and duties of home rule and first class cities in the unorganized borough
are comparable to those of boroughs. There are, of course, subtle distinctions between the powers
and duties of particular classes of boroughs. The same is true for home rule and first class cities
in the unorganized borough.”

In addition to “city"” and “borough”. AS 29.04.010 refers to “a unified municipality.” A unified municipality is
a borough as defined in 3 AAC 110.990( I). More specifically, a unified municipality is a home rule borough in
which city governments are precluded. AS 29.71.800(24). See also Department of Community and Economic
Development. Local Government in Alaska at 4 (2001).

Consider, for example, the following comparison between a first class borough and a first class city in

the unorganized borough. A first das.” borough has three mandatory areawide responsibilities. Those are
education, assessment and collection of taxes, and land use regulation. AS 29.35.150 - AS 29.35.180. In
comparison, a first class city in the unorganized borough has the duly to “establish, operate, and maintain

a system of public schools as provided by AS 29.35.160 for boroughs.” AS 29.35.260(b). Further, the

law stipulates that a “first class city outside a borough shall... provide for planning, platting, and land

use regulation as provided by AS 29.35.180(a) for first and second class boroughs.” AS 29.35.260(c).
Additionally, a first class city in the unorganized borough may assess, levy, and collect a property tax in the
manner provided by law for bt roughs. AS 29.45.550. Lastly, a first class city in the unorganized borough
“may levy and collect sales and use taxes in the manner provided for boroughs." AS 29.45.700(c).

Beyond its three mandatory functions, a first class borough has broad discretionary powers. The law provides
that a "first class borough may exercise by ordinance on a nonareawide basis any power not otherwise
prohibited by law." AS 29.35.200(a). Similar language exists with respect to the powers of cities in the
unorganized borough. Specifically, the law provides that "[a] city outside a borough may exercise a power not

otherwise prohibited bv law." AS 29.35.260(a). .
Footnote continued on next page
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3. ABorough is a Regional Municipality whereas a City is a Community-Based
Municipality.

As noted in subparts A -1 and A-2. cities and boroughs are identical in certain fundamental
respects. Both are municipal corporations and political subdivisions. Moreover, the powers and
duties of boroughs are comparable to those ofhome rule and first class cities in the unorganized

borough.

However, major distinctions exist between boroughs and cities with respect to form. Boroughs
are governments that serve relatively large natural regions. In contrast, city governments are
relatively small community-based governments. Thus, home rule and first class cities may
exercise borough-like powers, but only within city-like jurisdictions. Additional specifics about
the distinctions between boroughs and cities are noted in subparts A-3-a and A-3-b below.

a. The "“Limitations ofCommunities'Doctrine does not apply to Boroughs but does to Cities.

Cities are subject to the “limitation of community”doctrine while boroughs are not. The Alaska
Supreme Court held as follows concerning that distinction:1

[Appellants] offer a series of cases striking down municipal annexations and
incorporations where the lands taken have been found to receive no benefit. We
find this authority unpersuasive when applied to borough incorporation. In most
of these cases, the courts inferred from statutes or state constitution what has

Footnote continued from previous page

Prohibitions and limitations on the powers of second class cities in the unorganized borough are significantly
greater than is the case for first class cities. For example, a second class city’ in the unorganized borough is
prohibited from operating a school district, while a first class city outside a borough is required to operate a
school district. AS 29.35.260(b). Further, a second class city in the unorganized borough is permitted, but
not required, to exercise land use regulation. AS 29.35.260(c). Another example is the limited taxing property
authority for a second class city. AS 29.45.590. In contrast, limitations on the powers of a first class city in the
unorganized borough are similar to those of a first class borough.

In the Mobil Oil case (involving incorporation of the North Slope Borough) the Court addressed the limitation
of communities doctrine by making a distinction between boroughs and what it termed “municipalities”

(e.g.. “boroughs are not restricted to the form and function of municipalities™). Clearly, in the view of the
Commission, the Court was referring in the Mobil OH case to “cities” (or derivatives thereofsuch as “city”,
or “city government”) when it used the term “municipalities”, (or derivatives thereof such as “municipality”,
or “municipal™). It is significant in that regard that when the North Slope Borough incorporation petition was
filed, statutory standards and procedures for borough incorporation as well as other laws concerning boroughs
were codified in “Alaska Statutes - Title 7 - Boroughs.” In contrast, statutes relating to cities were codified
in “Alaska Statutes - Title 29 - Municipal Corporations." The Court made reference to borough standards
and other provisions in AS 07 seventeen limes in the Mobil Oil case. In 1972. Titles 7 and 29 of the Alaska
Statutes were repealed and new laws concerning both cities and boroughs were enacted as “Alaska Statutes

- Title 29 - Municipal Government". Today. AS 29 refers to both cities and boroughs as municipalities.

The distinction in the terms used by the Court in Mobil Oil tc describe the two types of governments (i.e..
“boroughs” and “municipalities™) was purely nominal. However, the distinction made by the Court as to the
form of the two types of governments (boroughs and cities) was significant.
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been called a ‘limitation of community’which requires that the area taken into a
municipality be urban or semi-urban in character.

There must exist a village, a community of people, a settlement or

a town occupying an area small enough that those living therein
may be said to have such social contacts as to create a community of
public interest and duty....

The limitation has been found implicic in words like tity’or‘town’in statutes and
constitutions or inferred from a general public policy of encouraging mining or
agriculture. In other cases, the limitation has been expressed as a finding that the
land taken is not susceptible to urban municipal uses. The result in these cases was
determined not by a test of due process but by restrictions in pertinent statutes
and constitutions on the reach of municipal annexations and incorporations.

Aside from the standards for incorporation in AS 07.10.030, there are no
limitations in Alaska law on the organization of borough governments. Our
constitution encourages their creation. Alaska const, art. X, 8 1. And boroughs
are not restricted to the form and function of municipalities. They are meant to
provide local government for regions as well as localities and encompass lands
with no present municipal use.

(Mobil Oil Corp. v. Local Boundary Commission, 518 P.2d 92,100 (Alaska 1974) (footnotes
omitted).)

The Commission finds that the limitation of communities doctrine is, indeed, implicit in the
Alaska statutes concerning incorporation of cities. In particular, AS 29.05.011 provides as
follows (emphasis added):

Incorporation ofacity.

(a) A community that meets the following standards may incorporate as a
first class or home rule city:

(1) the community has 400 or more permanent residents;

(2) the boundaries of the proposed city include all areas necessary
to provide municipal services on an efficient scale;

(3) the economy of the community includes the human and
financial resources necessary to provide municipal services; in considering the
economy of the community, the Local Boundary Commission shall consider
property values, economic base, personal income, resource and commercial
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development, anticipated functions, and the expenses and income ofthe proposed
city, including the ability of the community to generate local revenue;

(4) the population of the community is stable enough to support
city government;

(5) there is a demonstrated need for city government.

(b) A community that meets all the standards under (a) of this section
except (a)(1) may incorporate as a second class city.

Moreover, the limitation of communities doctrine is explicit in terms of the Commissions
regulations governing city incorporation and annexation.iv For example, 3 AAC 110.040(b)

provides:

The boundaries of the proposed city must include only that territory comprising
a present local community, plus reasonably predictable growth, development,
and public safety needs during the 10 years following the effective date of

incorporation.
Further, 3 AAC 110.040(c) provides:

The boundaries ofthe proposed city may not include entire geographical
regions or large unpopulated areas, except if those boundaries are J stifled by the
application of the standards in 3 AAC 110.005 - 3 AAC 110.042.

b. Geographically. Boroughs were Envisioned as Relatively Large Regional Units swhile Cities are

Intended to be Relatively Small Units.

The Local Government Committee at the Alaska Constitutional Convention envisioned
borougus as units ofgovernment that would cover large areas. According to Vic Fischer:'

The Commission has a duty under AS 44.33.812(a)(2) to adopt regulations providing standards and
procedures for incorporation of cities and boroughs Further, AS 29.05.100(a) conditions approval of a city
incorporation petition upon a determination by the Commission ihat the standards it has adopted in regulation

are satisfied.

Mr. Fischer is recognized by (he Alaska Supreme Court as “an authority on Alaska government.” Keane

v. Local Boundary Commission, 893 P.2d 1239, 1244 (Alaska 1995). The Court has relied on his work in
the Keane case (1242, 1243) and in the Mobil Oil case (98). Mr. Fischer is well known to most members
ofthe Commission. He has addressed the majority of the current Commission in the past on a number

of occasions concerning matters relating to local government in Alaska. Most recently, he addressed all
current members of the Commission on August 10. 2002. Mr. Fischer received a bachelor’s degree from
the University of Wisconsin in 1948 and a Master's Degree in Community Planning from the Massachusetts
Institute ot Technology in 1950. He also received the Littauer Fellowship in public administration from
Harvard University (1961-1962). Mr. Fischer has held several planning related positions in Alaska. He was

Footnote continued on next page
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As the committee was evolving [borough] principles, its members agreed that
some type of unit larger than the city and smaller than the state was required to
provide both for a measure of local self-government and for performance of state
functions on a regionalized basis.

... the initial principles set forth by the committee for consideration in the
formation of the new areawide government units included these guidelines:...

e Units should cover large geographic areas with common economic, social,
and political interests.

(Victor Fischer, Alaska's Constitutional Convention, p. 118 - 119, (1975).)

This fundamental characteristic of boroughs is reflected in Article X, Section 3 of the
Constitution.

SECTION 3. BOROUGHS. The entire State shall be divided into boroughs,
organized or unorganized. They shall be established in a manner and according
to standards provided by law. The standards shall include population, geography,
economy, transportation, and other factors. Each borough shall embrace an

area and population with common interests to the maximum degree possible.
The legislature shall classify boroughs and prescribe their powers and functions.
Methods by which boroughs may be organized, incorporated, merged,
coi.M'lidated, reclassified, or dissolved shall be prescribed by law.

The fourth sentence of Article X, Section 3, wh'ch provides that u[e]ach borough shall embrace
an area and population with common interests to the maximum degree possible”, is particularly
significant with regard to the fundamental characteristic at issue. This sentence, by itself, does not
indicate the territorial or socioeconomic scale at which the commonality of interests ought to be
evaluated. The minutes of the Alaska Constitutional Convention, however, provide compelling
evidence as to the framers’intent with respect to the character and scope of boroughs. In the
following exchange, delegate John Rosswog, Chairman ofthe Committee on Local Government,
responded to a query from delegate John Coghill on January 19,1956 about the Committees

Footnote continued from previous page

a delegate io the Alaska Constitution Convention in 1955-1956. During the convention he was a member of
the Committee on Local Government and served as its Secretary. Mr. Fischer has written and co-authored a
number of books and publications concerning state and local government in Alaska. These include The Stale
and Local Governmental System (1970). Borough Government in Alaska (1971), and Alaskas Constitutional
Convention (1975). Mr. Fischer served in Alaska's Territorial House of Representatives (1957-1959) and the
Alaska State Senate (1981-1986). He was a member of the faculty of the University of Alaska Faiibanks and
of the University of Alaska Anchorage. At the University, he was primarily associated with the Institute for
Social and Economic Research, where he was director for ten years. His current work includes studying Alaska

Native and regional governance issues.
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intent with respect to the language that each borough shall embrace an area and population with
common interests to the maximum degree possible.

COGHILL: Further on in Section 3,1would like to ask you, Mr. Rosswog, on
line 6 of page 2, “Each borough shall embrace, to the maximum extent possible,

an area and population with common interests.” My question here is directed to
you to find out what the Committees thinking was as to boundary areas of local
government. Could you give us any light on that as to the extent? |1 know that you
have delegated the powers to a commission, but you have said that each borough
shall embrace the maximum extent possible. | am thinking now ofan area that has
maybe five or six economic factors in it —would they come under one borough?

ROSSWOG: We had thought that the boundaries should be flexible, of course,
and should be set up so that we would not want too small a unit, because that is a
problem that has been one of the great problems in the states, the very small units,
and they get beyond, or they must be combined or extended.

(Proceedings ofthe Alaska Constitutional Convention, Alaska State Legislature, Legislative Council
p.2620-2621 (1963).)

A nearly identical question arose on the floor of the Convention later that same day. Delegate
Barrie White inquired about the Local Government Committees intent with respect to the term
“maximum extent possible.” Committee memberJames Doogan and Committee Chairman John

Rosswog responded:

WHITE: Mr. President, on page 2. Section 3,1would like to ask the Committee,
on line 4, if the words “to the maximum extent possible”could be constmed to

mean the largest possible area?
PRESIDENT EGAN: Mr. Doogan.

DOOGAN: I think that is the intent. It was pointed out here that these boroughs
would embrace the economic and other factors as much as would be compatible
with the borough, and it was the intent of the Committee that these boroughs
would be as large as could possibly be made and embrace all of these things.

WHITE: Is it the thinking of the Committee that the largest possible area,
combining area and population, witn common interest, would be the most

desirable type of borough?

PRESIDENT EGAN: Mr. Rosswog.
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ROSSWOG: Could I answer on that? | think that was the idea or the thinking of

the Committee that they would have to be fairly large but the wording here would

mean that we should take into consideration the area and population and common

interest to the maximum extent possible because you could not say definitely that

you were taking it all in, but as much as you possibly could.

(1d p.2638.)

The following day,January 20,1956, delegate Katherine Nordale raised the virtually identical
question. Vic Fischer, Local Government Committee Secretary' responded.

NORDALE: Mr. President, I think this was brought up yesterday, but I have
sort of forgotten what was said. It isjust a question. On line 4, page 2 of Section
3, there was some discussion of the wording, "Each borough shall embrace to

the maximum extent possible an area and population with common interests.”
Does that mean to the greatest degree it shall be a group of people with common
interests? Nothing to do with the area — 1 mean the square mile?

V. FISHER: W hat it means is that wherever possible, "Each borough shall
embrace an area and p jpulation with common interests.

(1d p.2711.)

In summary, the constitutional, statutory, and regulatory standards for local governmental
boundaries indicate that cities are meant to be local community governments, and boroughs are
meant to be regional governments. Indeed, it is difficult to suppose that a city government's
boundaries could be consistent with both 3 AAC 110.040(b) and the constitutional and statutory

standards for borough boundaries.

4. Both Cities and Boroughs Must Embrace Areas with Common Social, Cultural, and
Economic Interests, but the Requisite Degreefor Such is Significantly Greaterfor Cities than

Boroughs.

As noted with respect to subpart A-3-a ofthis section of the ujcisional statement, each city
government must embrace a community. For purposes of the Local Boundary Commission,
the term "community”is defined in law. A community is comprised of a discrete area and
population with significant common interests concerning social, cultural, economic, and other

characteristics. 1.

A “community" is defined by 3 AAC 110.990(3) to mean a social unit of 23 or more permanent residents

as determined by 3 AAC 110.920. A community exists where individuals reside permanently in a close
geographical proximity that allows frequent personal contacts and comprise a population density that is
characteristic of neighborhood living. Factors such as school enrollment, number of sources of employment.

Footnote continued on next page
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As noted in subpart A-3-b ofthis decisional statement, the fourth sentence of Article X, Section
3 ofthe constitution stipulates that each borough must maximize the area and population, but
with the condition that the maximum area and population also have common interests. However,
the requirement for maximum area and population necessarily presumes an acceptable level of
common interests less than that found at the community level.

The following discussion on the floor of the Constitutional Convention on January’ 19,1956
between delegate James Hurley, Local Government Committee Chairman John Rosswog,
Local Government Committee member Eldor Lee and delegate John Hellenthal is important
in several respects in terms ofdefining the nature ofa borough. It demonstrates that the Local
Government Committee had no precise upper or lower limits in mind regarding the geographic
size of boroughs. It also stresses the importance of flexibility in setting borough boundaries.
Further, the dialogue provides additional evidence that the delegates foresaw, in general terms,
relatively large boroughs. Perhaps most importandy, however, the exchange provides insights
with respect to the framers’vision concerning the requisite degree of common interests within

boroughs.

HURLEY:: Mr. President, going back to Section 4, the matter has been mentioned
many times about the possible thinking as to the size of the boroughs. | took
occasion to check back into the criteria which would be used for the establishment
ofelection districts. | find that except for two different words they are the same as
the criteria that you use for the establishment of boroughs: population, geographic
features, and the election districts say integrated socio-economic areas, and

you say economy and common interests which | think means the same thing.
Consequently, I might be led to the conclusion that your thinking could well be
carried out by making election districts and boroughs contiguous or congruous,
the same area, is that true?

ROSSWOG: It was thought this should be left very flexible. O f course, you would
not say they should be the same as election districts because of rather unwieldiness
for governing. It would more possibly, and should, take more study ofwhether the
size should bear on whether your governing body would be able to supervise an
area of that size.

PRESIDENT EGAN: Mr. Lee.

Footnote continued from previous page

voter registration, precinct boundaries, permanency of dwelling units, and the number of commercial
establishments and other service centers are evidence of a community. Further, the law presumes that a
population does not constitute a community if public access to or the right to reside at the settlement is
restricted, if the population is adjacent to a community and is dependent upon that community for its existence,
or if the location of the population is provided by an employer and is occupied as a condition of employment
primarily by persons who do not consider the place to be their permanent residence.
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LEE: Mr. Hurley, | think we are unanimous in the opinion that many ofthese
boroughs will be substantially the same as election districts but that isjust the
idea that we had in mind. Some ofthem won't be feasible, but in our thinking
I consider that form of boroughs we felt they would be much the same as an

election district.
PRESIDENT EGAN: Mr. Hellenthal.

HELLENTHAL: Did any ofyou think that they might ever be greater than the
election districts in size?

LEE: Ifthat question is directed to me, we did not give it any consideration
because actually we have not made any statement about the size. But in our
thinking we didnt consider that thought, but it is certainly very possible.

HELLENTHAL: In other words, that the boundaries ofthe election districts
could possibly be maximums governing the size ofthe boroughs?

LEE: It is possible. It is up to the legislature to decide.
HELLENTHAL: Would it be desirable to make them minimums?
LEE: That would take away the flexible portion which we wish to keep here.

HELLENTHAL: | gather then you would not desire to make them minimums
but probably would have little objection to making them maximum.

LEE: I cant speak for the Committee. | would have no objection, personally.

The framers envisioned that the initial State election districts would be, in many cases, models
for future boroughs. As originally adopted, Article VI, Section 6 of Alaska’s constitution
established the following standards for drawing State House election districts (emphasis added

by underlining):"1

Section 6. Redistricting. The governor may further redistrict by changing the size
and area of election districts, subject 10 the limitations of this article. Each new
district so created shall be formed of contiguous and compact territory containing
as nearly as practicable a relatively integrated socio-economic area. Each shall

V' Article VI was amended in 1999. The amendments dealt principally with the process for redistricting.
However, two changes dealt somewhat with the standards. Both occurred in the third sentence which was
revised as follows (added text in bold type and underlined, deleted text struck through): “Each shall contain
a population n near u practicable at least emal to the quotient obtained by dividing the total-civilian

population of the stale by forty."

hpr A-9
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contain a population at least equal to the quotient obtained by dividing the total
civilian population by forty. Consideration may be given to local government
boundaries. Drainage and other geographic features shall be used in describing
boundaries wherever possible.

The Alaska Supreme Court addressed the meaning of the term “relatively integrated socio-
economic area”with respect to election districts in Hickelv. Southeast Conference, 846 P.2d 38,47

(Alaska 1992) (emphasis added):

The Alaska Constitution requires districts comprising “relatively integrated”
areas. . . “Relatively” means that we compare proposed districts to other
previously existing and proposed districts as well as principal alternative districts
to determine if socio-economic links are sufficient. “Relatively" does not mean
"minimally." and itdoes not weaken the constitutional requirement of integration.

The framers’vision that the initial State election districts were, in many cases, models for future
boroughs is reinforced by the fact that election district boundaries were used to define prospective
boroughs in the 1963 Mandatory Borough Act. As introduced by Representative John L. Rader,
the mandatory borough legislation called for the compulsory incorporation of the nine State
election districts in Alaska that encompassed independent school districts."1

The mandatory borough legislation was introduced just four years after Alaska’s constitution

took effect. The short interval between those two seminal events, in the view of the Commission,
is further evidence of the suitability of the early election districts for borough boundaries. Six
ofthe twenty members (30%) of the 1963 Senate had been delegates to the Constitutional
Convention.T Additionally, two members of the 1963 House of Representatives had been
Constitutional Convention delegates.”

House Bill No. 90 provided that the areas would be incorporated as boroughs by legislative fiat if the voters in
those regions failed to form boroughs before January 1, 1964. The nine regions were designated as follows in
Section 3 of House Bill No. 90:

(1) Anchorage Election District;

(2) Lynn Canal - Icy Straits Election District;

(3) Ketchikan - Prince of Wales Election District;
(4) Kodiak Election District;

(5) Palmer - Wasilla - Talkeetna Election District;
(6) Sitka Election District;

(7) Fairbanks - Fort Yukon Election District;

(8) Juneau Election District; and

(9) Kenai- Cook Inlet Election District.

The former delegates in the 1963 Senate were Senators Coghill. Kilcher, McNealy, Nolan. Peratrovich, and
Smith.

The former delegates that were members of the 1963 House of Representatives were Representatives Sweeney
and Taylor.
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Moreover, the Commission considers it noteworthy that the use ofelection districts to define

borough boundaries in the 1963 mandatory borough legislation occurred just two years after the
Alaska Legislature first adopted statutory standards for incorporation ofboroughs, Ihat fact

becomes even more significant when it is recognized that 11 ofthe 20 Senators (55%) and 23 of

the 40 Representatives (57.5%) in the 1963 Legislature had held the same elected offices during

the 1961 Legislature.l1

W hile the early State election districts were viewed by the framers to be, in many cases, suitable
borough models, the Commission does not take the position that the same is necessarily

true today. Social and economic integration remains a fundamental characteristic of election
districts for the State of Alaska, however, there have been numerous social, political, and legal
developments which have had great influence over the size and configuration ofelection districts
in Alaska. Social changes include a significantly greater concentration of Alaska's population

in southcentral Alaska. Political changes include the uniform use of single-member election
districts throughout Alaska.l They also include the enactment of legislation such as the Federal
Voting Rights Act which have significantly influenced the configuration of election districts in
Alaska. Lastly,judicial rulings have shaped election districts. For example, in Hickelv. Southeast
Conference, id at 62, the Alaska Supreme Court directed that certain factors be given priority in
the drawing of house election districts:"1

Priority must be given first to the Federal Constitution, second to the federal
voting rights act, and third to the requirements of article VI, section 6 of the
Alaska Constitution. The requirements of article V1, section 6 shall receive priority
inter se in the following order: (1) contiguousness and compactness, (2) relative
socioeconomic integration, (3) consideration of local government boundaries, (4)
use of drainage and other geographic features in describing boundaries.

While it can no longer be said that election districts make for ideal borough boundaries in most
cases, the original vision does provide a measure of the geographic scale within which boroughs
were expected to exhibit a distinguishing degree of social, cultural, and economic integration.

The Senators were Bronson, Coghill, Hopson. McNealy. Nolan. Owen. Peratrovich, Brad Phillips. Vance
Phillips. Smith, and Walsh. The Representatives were B iggen, Baker. Binkley, Blodgett. Boardman, Cashel.
Christiansen. Ditman, Hammond. Hams. Jarvela, Kendall. Kubley. Leonard. Longworth. Parsons. Pearson.
Reed, Sanders. Stalker, Strandberg. Sweeney, and Taylor.

The initial election districts in the more populous areas of Alaska encompassed multiple House seats to retain
their regional characteristics. Of the original 24 districts, five were two-member districts, one was a five-
member district, and one was an eight-member district. The remaining seventeen districts were all single-
member districts. The current plan utilizes forty single-member districts, which diminishes the regional

character of those districts in the more populous areas.

The Alaska Supreme Court adhered to the same priorities in re 2001 Redistricting Cases. 44 P.3d 141 (Alaska
2002).
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5. Boroughs Should Generally Include Multiple Communities and ShouldheAble to Provide
Services Efficiently and Effectively.

As noted in subparts A-3 and A-4, city governments are intended to be small governmental units
with intense common interests, while boroughs are envisioned as large governmental units with
moderate common interests.

Other indications of the intended difference in scale between cities and boroughs also exist. For
example, Article X, Section 5 of the constitution allows boroughs to establish service areas. There
is no comparable constitutional provision for city govemments.xvin the Commissions view, such
reflects the vision that, as relatively large units of government, boroughs require the flexibility to
establish service areas to meet the varying needs of particular communities within boroughs.

Another indicator of the framers’vision regarding the relative scale ofcity and borough
governments is found in Article X, Section 7 of Alaska’s constitution. That provision reinforces
the perspective that boroughs are iaige units and cities are small units by stating that cities, “shall
be part of the borough in which they are located.”

On January 20,1956, delegate Vic Fischer expressed the view that it is ‘unimaginable’that a city
would be the same size as a borough as reflected in the following exchange.”

GRAY: Mr. Chairman, | would like to ask the Committee a question. Is it
possible under Section 5 that the city council complete would also be complete in
the assembly? Is it quite possible?

V. FISCHER: I think that would be possible only if the borough was the same
size as the city, or if the legislature provided that the people outside of the city
shall have no representation.

GRAY: It could be so?

V. FISCHER: I could not imagine it happening.

The Commission recognizes that AS 29.45.580 authorizes city governments to establish differential
property tax zones. In some respects, those are the city equivalent to a borough service area. However, the
Commission still considers Article X. Section 5 to be evidence of the intended large scale of boroughs.

The dialog was also relevant in terms of original Article X. Section 4 of Alaska's constitution which provided
in relevant part that:

Each city of the first class, and each city of any other class designated by law, shall be represented on the
assembly by one or more members of its council. IThe other members of the assembly shall be elected from and

by the qualified voters resident outside such cities.

Ihe provision was repealed in 1972.
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Finally, Article X, Section 13 authorizes cities to transfer, and revoke transfer of city power and
functions to the borough in which it is located. There is no similar constitutional provision for
transfer of borough powers and duties to cities. This asymmetry is consistent with the notion

that boroughs would have broader jurisdiction than cities.

6. The Constitution Encourages a Minimum Number ofBoroughs.

Article X, Section 1 ofthe Constitution ofthe State of Alaska provides, in part, that “[t]he
purpose of this article is to provide for maximum local self-government with a minimum oflocal

government units.. .”

Vic Fischer indicates that one of the fundamental principles concerning borough formation set
forth by the Local Government Committee was that, “units should be large enough to prevent
too many subdivisions in Alaska ...” Victor Fischer, supra, p. 119.

The Commission concludes that the creation of boroughs should be limited, not to a specific
total number, but by the principle that only the minimum number of governments necessary to
provide effective and efficient local self-government should be created.

7. Borough Boundaries Shouldbe Establishedat the State L evel to Reflect State-Wide
Considerations as well as Regional Criteria and Local Interests.

Article X, Section 12 of Alaska’ constitution provides for the establishment ofthe Local
Boundary Commission. O fthe 116 active State boards and commissions, only the Local
Boundary Commission and four others have origins in the constitution."1

The Alaska Supreme Court observed that the Commission was created to serve as an impartial
body to review, from a statewide perspective, proposals relating to the establishment and
alteration of municipal governments. Specifically, the Court stated:

An examination of the relevant minutes of [the Local Government Committee of
the Constitutional Convention] shows clearly the concept that was in mind when
the local boundary commission section was being considered: that local political
decisions do not usually create proper boundaries and that boundaries should be
established at the state level. The advantage of the method proposed, in the words

of the com mittee;

... lies in placing the process at a level where area-wide or state-
wide needs can be taken into account. By placing authority in this

The other four are the (legislative) Redistricting Board. Judicial Council, Commission on Judicial Conduct,
and the University Board of Regents.
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third party, arguments for and against boundary change can be
analyzed objectively.

(Fairview Public Utility District No. 1 v. City ofAnchorage, 368 P.2d 540,543 (Alaska 1962).)

8. Alaska's Constitution Encourages the Extension ofBorough Government; However, AU
Standards Must be M et and the Commission is not Obliged to Approve Proposals that Only
Minimally Meetthe Standards.

Article X, Section 1 of Alaska’s constitution promotes maximum local self-government which
encourages the extension ofborough government in areas that satisfy the standards for borough
incorporation and annexation. In this regard, the Alaska Supreme Court held as follows:

Our review of the record has been undertaken in light of the statement ofpurpose
accompanying article X, the local government article, of the Alaska constitution.
Section 1 declares in part:

The purpose of this article is to provide for maximum local self-
government with a minimum of local government units, and to
prevent duplication of tax-levyingjurisdictions....

We read this to favor upholding organization of boroughs by the Local Boundary
Commission whenever the requirements for incorporation have been minimally

met.

(Mobil Qil, supra, at 99.)

However, the Commission stresses that it is prohibited from approving any borough proposal
if the application does not meet each applicable standard established in the Constitution of
the State of Alaska, Alaska Statutes, and the Alaska Administrative Code. Specifically, Alaska

Statute 29.05.100(a) provides as follows:

The Local Boundary Commission may amend the petition and may impose
conditions on the incorporation. If the commission determines that the
incorporation, as amended or conditioned if appropriate, meets applicable
standards under the state constitution and commission regulations, meets the
standards for incorporation under ... 29.05.031, and is in the best interests of the
state, it may accept the petition. Otherwise it shall reject the petition.

The use of the term “shall”in the third sentence of AS 29.05.100(a) clearly indicates that the
Commission must reject any proposal if it does not meet each of the applicable standards, with or

without amendments and/or conditions.
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While the Supreme Court held in the Mobil Oil case that Article X, Section 1 ofdie constitution
should be read to favor upholding ofan LBC-approved incorporation whenever the requirements
for incorporation have been minimally met, the Court also held in a subsequent case that the
Commission is not obligated to approve any minimally acceptable petition. Specifically, the
Court stated:

Petitioners’arguments, however, reflect the mistaken premise that the LBC must
approve any minimally acceptable petition for incorporation and has only limited
authority to consider or adopt “the most desirable”borough boundaries.

It is difficult to conjecture circumstances under which the Commission would reject a borough
proposal if it met each of the applicable standards; however, the Commission clearly has that
prerogative. The use of the term “may”in the second sentence of AS 29.05.100(a) leaves no doubt
that the Commission has discretion to approve any borough incorporation petition, even if it
meets all requisite standards.

9. Boroughs Should not be Prematurely Formed when Local Government Needs Can be met
by City Annexation or Incorporation.

Occasionally, communities in the unorganized borough express interest in borough formation,
particularly, single-community boroughs, when the expansion of boundaries of an existing city or
the incorporation ofa new city would be more fitting and would serve the needs of the territory

in question.
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Appendix B

LOCAL GOVERNMENT IN ALASKA

prepared by Local Boundary Commission Staff

Alaska Department of Community and Economic Development

updated March 2004

Section 1- Alaska has just two types of municipal government -
cities and organized boroughs.

Unlike most other states that typically have local government
structures consisting of many overlapping local government
service providers, Alaska’s system of local government is
simple, efficient, and effective. It consists ofjust two types of
municipal government as described below.

A. Cities.

Federal law did not
allow the
incorporation of
city governments
in Alaska until
1900. The City of
Skagway was the
first city
government
incorporated in
Alaska.

A city government is a municipal corporation and political
subdivision of the State of Alaska. City governments are
subject to the limitation of community” doctrine. (See
Mobil Oil Corp. v. Local Boundary Commission, 518 P.2d
92, 100 (Alaska 1974).) The doctrine requires the area
taken into the boundaries of a city to be urban or semi-
urban in character.

On average, the corporate boundaries of cities in Alaska
encompass just over 27 square miles. However, there are
wide variations in the size of individual cities. The City of
Skagway encompasses the largest area (466 square miles),
while the City of Kiana encompasses the smallest area (0.3
square miles).

Current State law restricts the inclusion of large geographical
regions or large unpopulated areas in cities. [3 AAC
110.040(b) - (c); 3 AAC 110.130(c) - (d)]. A city is part of the
borough in which it is located. [Art. X, 8§ 7, Ak. Const.]

Presently, there are 145 city governments in Alaska. In
2003, those cities were inhabited by 159,255 individuals or
24.5 percent of Alaska's total population of 648,818.

The 2003 population of cities ranged from a high of 29,486
(City of Fairbanks) to a low of 30 (City of Kupreanof).

fvB 1
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B. Organized Boroughs.

Prior to statehood,
federal law prohibited
the creation of
counties in Alaska

White area
encompasses the
unorganiad
borough

Like a city, an organized borough in Alaska is a municipal
corporation and political subdivision of the State of Alaska.
However, organized boroughs are regional governments -
much larger than cities.

Article X, Section 3 of Alaska's Constitution requires that the
entire state be divided into boroughs, organized or
unorganized. It also requires that each borough embrace a
maximum area and population with common interests.

Article X, 8 1 of Alaska's Constitution calls for minimum
numbers of local governments. Together, Sections 1and 3
of Article X promote large boroughs embracing natural
regions.

Presently, there are 16 organized boroughs in Alaska. On
average, organized boroughs encompass just over 17,400
square miles (644 times the average size of cities). Like
cities, the size of individual organized boroughs varies
considerably. The largest organized borough is the North
Slope Borough (94,770 square miles), while the Bristol Bay
Borouah is the smallest (850 square miles)

In 2003, Alaska’s 16 organized boroughs
were inhabited by 567,343 individuals, or
87.4 percent of the total population of the
state. Ofthe 567,343 residents of
organized boroughs in Alaska, 97,044
(17.1 percent) also lived within a city
government during 2003.

Organized boroughs encompass about 43

percent of the geographic area of Alaska.

State law provides that the part of Alaska
outside organized boroughs comprises a single unorganized
borough. As it is presently configured, the unorganized
borough encompasses 374,843 square miles. The
unorganized borough was inhabited by 81,475 residents in
2003. Additional information about the unorganized borough
is provided later in this publication.
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Section 2 - Classification of Cities and Boroughs.

A. Cities.

There are three different classifications of city governments
in Alaska - home-rule, first-class, and second-class cities. A
community must have at least 400 permanent residents to
form a home-rule or first-class city.

First and second-class cities are general law cities - State
law defines their powers, duties, and functions. General law
is distinct from home-rule. Home-rule cities have all
legislative powers not prohibited by law or charter. Details
about the differences between the two types of government
are provided in Section 3.

Table 1 lists the number of cities of each classification and
indicates whether those cities are inside or outside an
organized borough. The classification and location of cities
are significant in terms uf the powers and duties of city
governments in Alaska as addressed in Section 3.

Table 1
City Governments in Alaska
WHhintha
Within Organized Unorgantxed o <P
Classification Boioughs Borough Total

Number 2003 Number 2003 Number of 2003

of Cities  Population  of Cites  Population Cities Population
Home-rule Cities 7 60.604 5 12.124 12 72,728
First-class Cities 7 22.068 13 16.733 20 38,801
Second-class Cities 34 14.372 79 33.354 113 47,726

Total 48 97.044 97 62.211 145 159,255
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B. Organized Boroughs.

The word “borough” has its There are five different classifications or types of organized

origins in 5th century boroughs in Alaska. These are unified home-rule, non-
Europe. 'tfme?”s Iplace unified home-rule, first-class, second-class, and third-
organized for loca class.1 First, second, and third-class boroughs are general

government purposes.” A
number of countries and a
number of states in the US  Taple 2 lists the number of boroughs according to

have boroughs; however, classification. Details about the distinctions among the

mzzkzre unlike boroughs in  yitterent classifications of boroughs are provided in Section
' 3.

law governments.

rV ' >.* fra * * |

Unified Home-rule 3 314.177
Non-unified Home-rule 6 21,095
First-class 0 0
Second-class 7 232,071
Third-class 0 0
Total 16 567,343

A ‘“unified municipality” is an organized borough (unified home rule borough). A unified
municipality is defined as such by the Local Boundary Commission in 3 AAC 110.990(1).
Alaska's Constitution recognizes only two types of municipalities, cities and boroughs (Art. X,
Sec. 2). The legislature consistently treats unified municipalities as boroughs. For example.
State statutes utilize the same standards for incorporation of a borough as they do for
incorporation of a unified municipality (AS 29.05.031). By contrast, the legislature has
established separate standards for incorporation of a city (AS 29.05.011). Newly formed
unified municipalites and boroughs are entitled to identical orga Nation grants and other
transitional assistance (AS 29.05.190; 29.05.210), whereas newly formed cities are entitled to
substantially lower levels of organization grants and different transitional assistance. AS
29.06.410 describes the powers of a unified municipality to include all powers granted to a
home-rule borough. Additionally, all of the existing unified municipalities in Alaska recognize
themselves as boroughs in that each is governed by an assembly. Art. X, Sec. 4 of Alaska's
Constitution reserves the term “assembly” for the governing body of a borough, whereas Art
X, Sec. 8 of Alaska's Constitution reserves the term “council” for the governing body of a city.
Lastly, none of the unified municipalities exhibits characteristics that are exclusive to city

governments.

While the third-class borough classification remains in law, there are no third-class boroughs.
Moreover, State law expressly prohibits the formation of new third-class boroughs.
Therefore, this publication does not address the powers of a third class borough or other

aspects of a third class borough.
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8«ction 3- Alaska’s Cities and Organized Boroughs - both
General Law and Home-rule - Enjoy Broad Powers.

A. Provisions Applicable to all Local Governments in
Alaska.

Article X of Alaska's Constitution establishes the framework
for local government in Alaska. Section 1 of the local
government article states the following with respect to the
purpose and construction of the constitutional provisions
regarding local government:

The purpose of this article is to provide for
maximum local self-government with a
minimum of local government units, and to
prevent duplication of tax-levying jurisdictions.
A liberal construction shall be given to the
powers of local government units, (emphasis
added)

All local governments in Alaska - general law cities, home-
rule cities, general law boroughs, and home-rule boroughs -
enjoy broad powers. The Alaska Supreme Court has noted
with respect to the constitution provision for a liberal
construction of the powers of local government as follows:

The constitutional rule of liberal construction
was intended to make explicit the framers’
intention to overrule a common law rule of
interpretation which required a narrow reading
of local government powers.2

The rule, called Dillon's rule states:

[a] municipal corporation possesses and can exercise the following powers and not
others. First, those granted in express words; second, those necessarily implied or
necessarily incident to the powers expressly granted; third, those absolutely essential
to the declared objects and purposes of the corporation - not simply convenient, but
indispensable.

Merrian v. Moody's Executors. 25 lowa 163,170 (1868). The minutes of the constitutional
convention reveal that the liberal construction clause of Article X, Section 1 was intended to
assure that general law municipalities, as well as those having home-rule powers, would not
be governed by this rule, but would have their powers liberally interpreted. The following
colloquy between delegates Hellenthal and Victor Fischer is illustrative:

HELLENTHAL: Is there a compelling reason for the retention of the last sentence in the
section?

V. FISCHER Mr. President, we were advised by our committee consultants that due to the
fact that in the past, courts have very frequently, or rather generally interpreted the powers of
local government very strictly under something called "Dillon's Rule", or something like that,
that a statement to this effect was rather important, particularly in connection with the local
government provisions of the article to make sure that it would be interpreted to give it the
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(Liberati v. Bristol Bay Borough, 584 P.2d 1115,1120
[Alaska 1978])

B. General Law Cities and Boroughs.

As noted in Section 2, general law local governments derive
their powers fron laws enacted by the State legislature. The
constitutional principle of liberal construction of local
government powers is reflected in the laws enacted by the
legislature granting powers to general law governments.
Among the statutes are the following provisions:

Sec. 29.35.400. General construction. A liberal
con truction shall be given to all powers and
functions of a municipality conferred in this title.

Sec. 29.35.410. Extent of powers. Unless
otherwise limited by law, a municipality has and
may exercise all powers and functions
necessarily or fairly implied in or incident to the
purpose of all powers and functions conferred
in this title.

In 1983, the Alaska Supreme Court addressed Atrticle X,
Section 1 along with the similar version of the two statutes
noted above that was in effect at the time. The Court
concluded that a second-class (general law) borough had
powers beyond those expressly stated in law. Specifically,
the Court concluded that even though State statutes did not
specifically authorize a second-class borough to dispose of
land by lottery, that power was “fairly implied.” (Gilman v.
Martin, 662 P.2d 120,124 [Alaska 1983])

In reaching its conclusion that a general law government had
implied powers, the court cited the irreconcilable conflict rule
that it utilized in Jefferson v. State, 527 P.2d 37,43 (Alaska
1974). The court made no distinction as to the deference
due to an enactment by a home-rule municipality as
compared to an enactment by a general law municipality.

maximum amount of flexibility that we desire to have in it and to provide the maximum
powers to the legislature and to the local government units to carry out the intent of this

article.

HELLENTHAL: Now | refer to Section 11. Doesn't Section 11 clearly reverse this rule that
you refer to as Dillon * Rule?

V. FISCHER: That would appiy to home rule, cities and boroughs, but the point is that there
may be a lot of local government units in Alaska over the years that may not be granted the
home rule authority by the legislature and it may not want to adopt a home rule charter.
Alaska Constitutional Convention Proceedings, Part 4, 2690 - 96.
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The application of the inecondlable conflict rule in Gilman v.
Martin clearly enhanced the powers of general law
municipalities in Alaska.

Those powers were further enhanced to a great degree in
1985 when the State legislature eliminated the enumerated
list of regulatory nowers of general law municipalities (former
AS 29.48.035) and the enumerated list of authorized
facilities and services of general law municipalities (former
AS 29.48.030). The enumerated lists of powers were
replaced with the broadest possible grant of powers to
general law municipalities; i.e., "...any power not otherwise
prohibited by law." [AS 29.35.200(a) & (c); 210(c) & (d);
220(d); 250(a); 260(a)]

The statutory grant of powers to general law municipalities
has no general limitations such as ‘...any municipal power’ or
...'any local government power' which would imply that the
granted powers were limited to those that the court might
think of as typical or appropriate local government powers.
Finding such an implied limitation would be difficult in light of
the language of Article X, 8 1, Liberati v. Bristol Bay
Borough, Gilman v. Martin, and the literal language of the
statutory grant of powers.

Similarly, it may be relevant that the second sentence of
Article X, 8§ 1reads "A liberal construction shall be given to
the powers of local government units" instead of, "A liberal
construction shall be given to local government powers.”
The latter implies that there is some definition or judicial
understanding of what constitutes local government powers
and invites a court to define what is encompassed by the
term before it applies a liberal construction to the power
being questioned. Ifitis not typically a "local government
power" as envisioned by the courts across the nation, then
the court need not apply a liberal construction to it. The
actual language of Alaska's Constitution does not lend itself
as easily to such an interpretation and, coupled with the
language of the Title 29 grants ("any power not otherwise
prohibited by law”), would make it difficult for a court (in a
well briefed case) to resort to limiting Alaska municipal
powers to common understandings of what powers are
traditional municipal powers.

As a practical matter, under the present language of Title 29,
the nature of the powers to which a general law municipality
has access are substantially the same as those to which a
home-rule municipality has access, bearing in mind the
specific Title 29 limitations that apply to general law
municipalities.
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C. Distinctions Among General Law Boroughs.

A principal distinction between a first-class borough and a
second-class borough relates to the authority to assume
powers. A first-class borough may exercise any power not
prohibited by law on a non-areawide basis (i.e., in the area
of the borough outside cities) by adopting an ordinance. In
contrast, a second-class borough must gain voter approval
for the authority to exercise many non-areawide powers.

D. Home-Rule Cities and Boroughs.

While general law local governments in Alaska have broad
powers, home-rule local governments have even greater
powers. Article X, Section 11 of Alaska's Constitution
provides that:

A home-rule borough or city may exercise all legislative
powers not prohibited by law or by charter.

Adoption of a home-rule charter promotes maximum local

self-government to the greatest extent possible. Tom

Morehouse and Vic Fischer, recognized experts in Alaska

local government, wrote the following account of the views of

the constitutional convention delegates with regard to this
matter:

An oft-repeated theme of the [Alaska
Constitutional] convention, and one of
the stated purposes of the local
government article, was provision of
maximum local self-government to the
people of Alaska Home rule was
held to be the vehicle for strengthening
both state and local governments by
permitting the people to deal with local
problems at the local level. It was also
to be the means for promoting local
_ . government adaptation in a state with
Committee on Local Government meeting great variations in geographic,

during the Alaska Constitutional Convention, A - =
economic, social, and political
conditions.

This home rule philosophy was not believed to
be inconsistent with a strong state role in local
affairs. As the above discussion indicates, the
exercise of state authority was considered
essential in matters of incorporation and
boundaries, i.e., the creation of local
governments and their areas ofjurisdiction were
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felt to be matters ultimately of state
responsibility. When properly established,
however, their internal organization and
operations were to be primarily local concerns,
particularly in the case of home rule units.
Moreover, a “strong state role" also meant that
the state would support local governments with
financial aid and technical assistance.

Before Alaska became a state, there was little
self-determination either at territorial or local
levels. Federal law prescribed the powers of
the territorial legislature, severely limiting the
scope and types of local government that could
be established and restricting the powers that
could be exercised by incorporated cities.
Throughout its deliberations, therefore, the
Local Government Committee emphasized the
need for effective constitutional provisions for
home rule.

(Thomas A. Morehouse and Victor Fischer, Borough
Government in Alaska, p. 56 [1971].)

In 1963, the Alaska Supreme Court ruled as follows:

By constitutional provision cities have “the
powers and functions conferred by law or
charter.” (footnote omitted) The meaning of
this provision is that where a home rule city is
concerned the charter, and not a legislative
act, is looked to in order to determine whether
a particular power has been conferred upon
the city. It would be incongruous to recognize
the constitutional provisions stating that a
home rule city “may exercise all legislative
powers not prohibited by law or by charter” and
then to say that the power of a home rule city is
measured by a legislative act.”

(Lien v. City of Ketchikan, 383 P.2d 721, 723 [Alaska 1963])

In 1974, the Alaska Supreme Court ruled that the
prohibitions referred to in Article X, Section 11 can be either
in express or implied terms. Specifically, the Court stated:

The prohibition must be either by express
terms or by implication such as where the
statue and ordinance are so substantially
irreconcilable that one cannot be given its
substantive effect if the other is to be accorded
with weight of law.
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(Jefferson v. State, 527 P.2d 37, 43 [Alaska, 1974)])

There are 138 sections of the current Alaska Statutes that
specifically refer to home-rule local governments. Most of
those (106) are fcund in Title 29 of the Alaska Statutes
dealing with municipal government. The remaining 32 are
scattered in 20 other titles of the Alaska Statutes.

Section 4. The Duties of Cities and Boroughs Depend Upon
Classification. City Duties also vary in terms of Location Within

or Outside of Organized Boroughs.

All local governments have certain fundamental duties such
as conducting elections and holding regular meetings of the
governing bodies. Beyond this, the duties of municipalities in
Alaska vary considerably.

All organized boroughs as well as home-rule and first-class
cities in the unorganized borough must operate municipal
school districts. Second-class cities in the unorganized
borough and cities in organized boroughs are not authorized
to do so.

All organized boroughs, along with home-rule and first-class
cities in the unorganized borough must also exercise
planning, platting, and land use regulation. Second-class
cities in the unorganized borough are permitted, but not
required, to exercise those powers. Home-rule, first-class,
and second-class cities in organized boroughs may exercise
planning, platting, and land use regulation powers only if
thos9 powers have been delegated to them by the borough.

Organized boroughs also have the duty to collect municipal
property, sales, and use taxes levied within their boundaries.

Otherwise, municipal powers are exercised at the discretion
of local governments. Second-class cities are not obligated
by law to provide any particular service.

Organized boroughs may provide services on three
jurisdictional levels. These are (1) areawide (i.e., throughout
the entire borough); (2) nonareawidj (i.e., in that part of the
borough outside of cities); and (3) service area (the size and
configuration of service areas may vary, they may even
include territory within the boundaries of city governments
under certain circumstances).3

‘Service area’ means an area in which borough services are provided that are not
offered on an areawide or nonareawide basis, or in which a higher or different level of
areawide or nonareawide services are provided. Borough service areas are not local
governments, service area boards lack legislative and executive powers.
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Alaska's Constitution (Article X, 8 5) and Alaska Statutes
(AS 29.35.450) prohibit the creation of new service areas if
services can be provided by an existing service area,
annexation to a city, or incorporation of a new city.

Tables 3 and 4 provide additional information concerning the
powers and duties of the various types of cities and
boroughs.

Section 5- The Unorganized Borough is Unlike an Organized
Borough.

Unlike cities and organized boroughs, the unorganized
borough is not a municipal corporation or political subdivision
of the State of Alaska.

Unorganized boroughs were intended to serve as a means
to decentralize State services and to foster local participation
in the administration of state programs within regions not
ready or suited for organized borough status.

Art. X, 8 6 of Alaska s Constitution stipulates that, ‘The
legislature shall provide for the performance of services it
deems necessary or advisable in unorganized boroughs,
allowing for maximum local participation and responsibility.
It may exercise any power or function in an unorganized
borough which the assembly may exercise in an organized
borough.”

To ostensibly carry out the constitutional mandate that the
entire state be divided into boroughs, organized or
unorganized, the 1961 Legislature enacted a law providing
that all areas not within the boundaries or an organized
borough constitute a single unorganized borough. (AS
29.03.010)

The Local Boundary Commission has stressed repeatedly
over many years that, given the s'ze and diversity of
unorganized areas of Alaska, a single, residual unorganized
borough falls far short of the constitutional intent regarding
borough boundaries.4 In 1990, the Commission initiated an
effort to define the unorganized borough in terms of model
boundaries based on constitutional, statutory, and regulatory
boundary standards for borough incorporation. The
Commission's work was completed at the end of 1992.

Most recently, the LBC recently expressed the view that the 1961 law creating the single
residual unorganized borough, "disregarded the constitutional requirement that each
borough must embrace an area of common interests.", Local Boundary Commission and
Department of Education and Early Development, School Consolidation: Public Policy
Considerations and a Review of Opportunities for Consolidation, February 2004, p. 30.
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Funding for the project was provided by the Legislati,re. In
the course of the effort, the LBC held hearings involving
88 communities. Since 1992, the model borough boundaries
have been modified twice.5

Currently, 18 different model boroughs are defined in the
unorganized borough. In addition, the Commission identified
five parts of the unorganized borough that have greater
social, cultural, economic, geographic, transportation, and
other relevant ties to existing organized boroughs vis-d-vis
any of the 18 model boroughs in the unorganized borough.

A map showing the 16 organized boroughs, 18 model
boroughs, and 5 parts of the unorganized borough with ties
to organized boroughs is provided below.

The legislature has enacted two key provisions to allow for
local participation and responsibility in the delivery of State
services in the unorganized borough. These are described
below.

The first modification occurred to the boundaries of the Prince Willam Sound Model
Borough, which were reduced as a result of an annexation to the adjoining City and
Borough of Yakutat. The second maodification occurred when the LBC merged the forr r
“Aleutian-Military Model Borough" into the ‘Aleutians West Region Model Borough" in
December 2002, during the course of a study of the unorganized borough. (See: Local
Boundary Commission, Unorganized Areas of Alaska that Meet Borough Incorporation
Standards, February 2003, p. 69.)
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Region*! educational attendance areas (REAAS) are state
service areas to provide public education to the unorganized
borough, except within home-rule and first-dass cities. The
1975 legislature required the then Department of Community
and Regional Affairs, in consultation with the then
Department of Education and local communities, to divide
the unorganized borough into educational service areas.
The criteria used to establish the boundaries of REAAs are
similar in many respects to the criteria for setting boundaries
of organized boroughs. [AS 14.08.031] In a number of
instances, the model borough boundaries set by the Local
Boundary Commission in 1990-1992 follow the boundaries of

REAAs.

Initially, 21 REAAs were established. These were: Adak,
Alaska Gateway (headquartered in Tok), Aleutian Region,
Annette Island, Bering Straits, Chatham (headquartered in
Angoon), Chugach (serving Prince William Sound), Copper
River, Delta/Greely, Iditarod Area, Kuspuk,lake and
Peninsula, Lower Kuskokwim, Lower Yukon, Northwest
Arctic, Pribilof Islands, Railbelt, Southeast Island, Southwest
Region, Yukon Flats, and Yukon-Koyukuk.

In 1985, Bureau of Indian Affairs stopped funding schools in
Akiachak, Akiak, Tuluksak, Chevak and Chefomak. The
1985 Legislature passed a law allowing the formation of two
“federal transfer regional educational attendance areas" to
assume the operation of those schools, subject to voter

approval.

Voters in Chevak approved the proposition to form the
Kashunamiut Federal Transfer REAA. Voters in the other
communities, except Chefomak, also approved the
proposition to form the Yupiit Federal Transfer REAA.

1 Paring Mnm RCA* I IdNaraSAim RCAA IS. SaiAhaaal lalanS RCAA
2. LowarYuiun RCAA 1. YUkon-Koyuluik RCAA 1. AimMM Wan! RCAA
). Lowir Kuakakwlm RCAA I1. Yufcan Plata RCAA IT. Chugarti RCAA

4. Kuspuk RCAA 11. DaHalOraaly RCAA IS. Kashunamiut REAA

I toutNMM Raglan RCAA 12. Alaaka Qataway RCAA IS. VUpHI RCAA

I AlauMan Raglan RCAA 11. Cappar Rtvar RCAA

7 Prtkllol Wanda RCAA 14. Chatham RCAA

n«eB-13
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Since the mid-1970s, five organized boroughs have formed.
The formation of the Northwest Arctic Borough, Lake and
Peninsula Borough and Denali Borough, resulted in the
dissolution of the REAAS in those areas.

In the case of the other two new boroughs, the Aleutians
East Borough and the City and Borough of Yakutat took in
only portions of the REAASs in those regions. Thus, in those
two instances, the REAAs remained in existence.

On July 1,1997, the Adak REAA was merged into the
Aleutian Region REAA.

Coastal resource service areas (CRSASs) are unorganized
borough service areas that were created to perform certain
duties under the Alaska Coastal Management Program (AS
46.40.110 - 46.40.180). In 2003, AS 46.40.110 was enacted
to prohibit the formation of new CRSAs. A CRSA develops a
coastal management plan for the area within its boundaries.
A CRSA gives a region the opportunity to influence the
management of coastal resources by recommending
conditions on consistency determinations based on a

CRSA s coastal management plan. The State may
implement the plan through the State permitting process.

There are four CRSAs in the unorganized borough. They
are the Bristol Bay CRSA, the Aleutians West CRSA, the
Cenaliulriit CRSA and the Bering Straits CRSA.

The Bristol Bay CRSA conforms to the boundaries of the
Southwest Region REAA and includes the first-class City of
Dillingham.

The Aleutians West CRSA generally has the same
boundaries as the Aleutian Region REAA and includes the
first-class City of Unalaska. However, Adak, which was
merged into the Aleutian Region REAA on July 1,1997, has
not yet been incorporated into the Aleutians West CRSA.

The Cenaliulriit CRSA generally encompasses two REAAs
(Lower Yukon and Lower Kuskokwim) and two Federal
Transfer REAAs (Kashunamiut and Yupiit) REAAs. The
Cenaliulriit CRSA excludes the second-class City of Bethel.

The Bering Straits CRSA conforms to the boundaries of the
Bering Straits REAA. The first-class City of Nome is
excluded from that CRSA.

Salmon Production Regional Associations.

AS 16.10.380 provides that a qualified salmon production
regional association, when it becomes a nonprofit
corporation under AS 10.20, is established as a sen/ice area
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in the unorganized borough under AS 29.03.020 for the
purpose of providing salmon enhancement services.

O th f Service Aimas In tha Unorganized B *ough.

AS 29.03.020. provides that the legislature may establish,
eliminate, or change service areas of the unorganized
borough. Specifically, it provides that:

Allowing for maximum local participation, the legislature may
establish, alter, or abolish service areas within the
unorganized borough to provide special services, that may
include but are not limited to schools, utilities, land use
regulations, and fire protection. A new service area may not
be established if the new service can be provided by an
existing service area, by incorporation as a city, or by
annexation to a city.

Other Entities

Other entities may be established under State or fedc al law
to provide public or quasi-public services to residents of
Alaska. They include; tribal governments, port authorities,
local emergency planning committees, soil and water
conservation districts, regional housing authorities, civil
defense districts, consolidated health districts, telephone and
electrical cooperatives, historical districts, grazing districts
public utility districts, registration districts and local
improvement districts. It is beyond the scope of this
discussion io provide details about these other entities other
than to recognize their existence.
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Public
education

Planning,
Platting &
Land Use
Regulation

Property Tax

Sales Tax

Other Powers

City Council
composition
and
apportionment

Election and
Term of Mayor
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If the dty is in the
unorganized borough it

must provide the service in

accordance with AS 14. A
home-rule city is not
permitted to do so within
organized boroughs.

If the city is in the
unorganized borough, it
must exercise the powers.
If it is in an organized
borough, it may be
permitted by borough to
exercise the powers.

The dty may tax up to 30
mills, except where a
higher levy is necessary to
avoid default on debt.
Some home-rule charters
require voter approval to
authorize the levy property
taxes.

The rate of levy may be
lirited by charter.
Requirements for voter
approval may also be set
by charter

Possess all legislative
powers not prohibited by
law or charter
Determined by charter or
ordinance.

Determined by charter or
ordinance.

-r-

t

Same as for a home-
rule dty.

Same as for a home-
rule dty, except the
power must be
exerdsed in
accordance with AS
29.40.

The dty may tax up
to 30 mills except
where a higher levy
is necessary to avoid
default on debt.
Voter approval is not
required under State
law. however, some
general law
municipal
governments have
more restrictive
limitations imposed at
the local level.

There is no limit on
the rate of levy of
sales taxes:
however, voter
approval is required.
May exerdse other
powers not prohibited
by law

6 members elected
at-large, except the
council may provide
for election other
than at-large.
Elected at large for a
3-year term, unless a
different term not to
exceed 4 years is
provided by
ordinance.

==t

The dty is not allowed to
provide the service
under any drcumstance

The dty is not required
to exerdse the powers in
any drcumstance, but
may be permitted in all
cases in the manner
described for first-dass
cities.

The dty may tax up to
20 mills, except where a
higher levy is required to
avoid default. Voter
approval is required.

Same as for a first-dass

dty.

May exerdse other
powers not prohibited by
law

7 members elected at-
large, except the coundl
may provide for election
other than at-large.

Elected from the dty
coundl for a 1-year term,
unless a longer term is
provided by ordinance.
Mayor is selected by
coundl (or by voters
upon adoption of
ordinance)

teej'e o o
AS 29.35.260(b)

AS 14.12.010
AS 14.12.025

AS 29.35.250(c)
AS 29.35.260(c)

AS 29.45.550-
AS 29.45.590;

AS 29.45.700

Art. X, 8 11 Ak.
Const.. AS
29.35.250

AS 29.20.130

AS 29.20.230
AS 29.20.240

Table continued on next page
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Veto Power of
the Mayor

Power of
Eminent
Domain

Ability to
Attain Home-
rule Status

| Determined by charter
| or oninanoa.

Determined by charter
or ordinance, except
veto is not permitted of
ordinance prohibiting
possession of alcohol.
Permitted by statute.

Already has home-rule
status.

MqrvotetobrM katie

vole on the dtv oounca.

Has veto power with
the same exception
noted for home-rule
cities.

Permitted by statute.

Voters may adopt
home-rule charter.

Voles on al mettsre.

Has no veto power.

Permitted, but
requires voter
approval.

May not adopt home-
rule charter without
first reclassifying to a
first-class dtv.

AS 29.20.270

AS 29.35.030

AS 29.10.010

Age B-17
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Public Education

Planning, Platting & Land
Use Regulation

Provide Transportation
Systems, Water & Air
Pollution Control, Animal
Regulation

License Day Care
Facilities

Regulate Fireworks.
Provide Solid & Septic
Waste Disposal. Housing
Rehabilitation, Economic
Development, Roads &
Trails. EMS
Communications,
Regulate Motor Vehicles
and Development
Projects

Hazardous Substance
Control

Other Powers Not
Prohibited
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The borough or unified
municipality must provide the
service areawide in
accordance with AS 14.

The borough or unified
municipality must exercise the
powers areawide, but not
necessarily in accordance with
AS 29.40.

Determined by charter or
ordinance.

Determined by charter or
ordinance.

Determined by charter or
ordinance

Determined by charter or
ordinance
Determined by charter or
ordinance

Same as for a home-rule
borough.

The borough must
exercise the powers
areawide; in accordance
with AS 29.40; the
borough may allow cities
to assume such powers
within their boundaries
May be exercised on an
areawide, nonareiwide
or service area basis by
ordinance.

May be exercised on an
areawide, nonareawide
or service area basis by
ordinance.

May be exercised
areawide upon approval
of areawide voters or by
transfer of powers from
all cities: may be
exercised by ordinance
on a nonareawide or
service area basis.

Same as above.

Same as above.

Same Wrtor a home-rule
borough

Same as for a first-class
borough

May be exercised on an
areawide or nonareawide
basis by ordinance; approval
from voters or property
owners required for service
area powers.

May be exercised on an
areawide basis by ordinance;
voter approval required for
exerase on a nonareawide or
service area basis.

May be exercised areawide
upon approval of areawide
voters: or by transfer of
powers from nil cities; may be
exercised by ordinance on a
nonareawide basis; may be
exercised on a service area
basis with voter approval

Same as above.

May be exercised areawide
upon approval of areawide
voters: or by transfer of
powers from all cities and
approval of nonareawide
voters: may be exercised
nonareawide upon approval
of nonareawide voters; may
be exerased on a service
area basis with voter approve

Table continued on next page
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Property Tax

Sales Tax

Assembly composition and
apportionment

t action and Term of
Mayor

Vote by Mayor

Veto Power of the Mayor

Ability to Attain Home-rule
Status

M
Limited to 30 mills except
where a higher levy is
necessary to avoid default
on debt; voter approval to
levy property taxes is
required by some charters
The rate of levy may be

limited by charter and voter

approval to levy sales
taxes may be required by
charter.

Flexible; determined

according to AS 29.20.060

-29.20.120
Established by charter or
ordinance.

Established by charter or
ordinance.

Generally determined by
charter, except veto not
permitted of ordinance
prohibiting possession of
alcohol.

Already has home-rule
status.

fk'i? . « in
Same as home-rule except
there is no charter. Still
some general law
boroughs have more
limited taxing authority
established by local action.
No limit exists on the rate
of levy; however, voter
approval is required to levy
sales taxes.

Same as for a home-rule
borough.

Elected at large fora 3
year term, unless a

different term not to exceed

4 years is provided by
ordinance.

may vote to break a tie
vote only if the borough
has a manager form of
government

generally has veto power,
except veto not permitted
of ordinance prohibiting
possession of alcohol.

Voters may adopt home-
rule charter.

Same as for a first-class
borough.

Sams as for a first-class
borough.

Same as for a home-rule
borough.

Same as for a first-class
borough.

Same as for a first-class
borough.

Same as for a first-class
borough.

Same as for a first-class
borough
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POPULATION CHARACTERISTICS
OF MUNICIPAL GOVERNMENTS IN tI 1P * A

(based on July 1, 2003 population figures)

97.0 percent of Alaskans live in at least one municipal government; the remaining 3.0 percent live
outside a munic., <government

87.4 percent of Alaskans live within organized boroughs; the remaining 12.6 peroent live in the
unorganized borough

82.9 percent of organized borough residents receive municipal services exclusively from their
borough; the remaining 17.1 percent receive municipal services from their city government and
their borough.

91.9 percent of Alaskans live in municipal school districts (organized boroughs and home rule
and first class cities in the unorganized borough); the remaining 8.1 percent of Alaskans live in
regional educational attendance areas

Home Rule
Cities (S)

Second Class

Cities (79)
33,354
Unorganized
Borough (1)
81,475
Remainder
149.849
HU Rule
pCes(7)
60,604
Second Class .
Non Cities (11) ng:‘ecs:'?(ss)s
Borouyns (o; 3,967 17,651
21,095

Second Class
Cities (23)
10,405
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Appendix C
2006 Overview ofBoroughs in Alaska

I. History of Borough Formation

jnos \i «x»1littil .\
~r.n \i iion 1 oinim iih 1 ifiii Li 1m NIl te
Bristol Bay Borough (BBB) incorporated. Many, beginning
with Alaska Secretary of State Hugh Wade in 1962, have 207
1962 been highly critical of BBBs incorporation because it fails to 1,073 m”essquare
embrace a large natural region. Vic Fischer called it a “gross
error."
reaterJun Borough incorporated under 1 mandat .
Greate Jg eau Borough incorporated under 1963 mandate 31.193 3231 sq. mi.
from Legislature.
Kodiak Island Borough incorporated under 1963 mandate .
1963 . 13,638 11,470 sg. mi.
from Legislature. 3
Greater Anchorage Area Borough incorporated under 1963
1964 o g P 278241 vy
mandate from Legislature.
1964 Matanuska-Susnn_a Borough incorporated under 1963 74,041 25.196 sq. mi.
mandate from Legislature.
Kenai Peninsula Borough incorporated under 1963 .
1964 oroug P 51224  19,819%L.it
mandate .rom Legislature.
Fairbanks North Star Borough i t 1 .
1964 airbanks North Star Borough incorporated under 1963 87,650 7,469 sq. i

mandate from Legislature.

Haines Borough incorporated. History of incorporation
is complex; State cut off school funding; voters rejected
1968 borough formation 3 times; voters approved 4* proposal 2,207 2,733 sq. m
after legislature created new class of borough; legislature
repealed that class ofborough in 1985.

1972 North Slope Borough incorporated 6,894 94,383 sg. mi.
Northwest Arctic Borough incorporated after Red Dog
1 S 21 sg. mL
986 mine site was detached from North Slope Borough 7,323 38,621 sq
1987 Aleutians Fast Borough incorporated. 2,659 | 13,530 sg. mi.

Tabic continued on next page
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Table continued from previous page

\t inmi t oiniiu'tii*
foBsrsugfc. Inoegpantxzivm initiated”

after Aleutians East Borough and Kodiak Island Borough (j
annexed parts ofthe region. Tv L&P Borough surrounds

Wii

1989

the BBB on three odes and has iu borough seat in the BBEL

Denali Borough. Incorporation was initiated to thwart

1990
annexation by the Matanuska-Susitna Borough.

City and Borough of Yakutat. This borough was formed
against die recommendation ofdie Department; not all
members ofthe LBC voted in favor of it.

1992

1. Borough Actions Currently Pending

\i [Kill ( uiniiH iils

! Deltana Borough incorporation petition is currently pending. Tic

Departments November 2006 preliminanrreport recommends that
th<* LBC approve incorporation.

Skagway Borough incorporation proposal is pending. In 2002, the
LBC unanimously rejected this proposal. The matter was remanded
to the LBC. The proposal would convert an existing city government
into a borough government, with no increase in population, area
served, or powers and duties. Although Skagway operates a city
school district, borough formation would convert it into a borough
school district. AS 14.12.025 prohibits new schools districts with
fewer than 250 students unless best interests of State and district are
served. Skagway has approximately 100 students and faces declining
enrollment.

Wrangell Borough incorporation p tition is currently pending.
Virtually ail of the students of the proposed borouyh crrentlv
attend school in the C'*\ of Wrangell School District. The Wrangell
proposal partially overlaps the pending Ketchikan Borough
annexation proposal

The Ketchikan Gateway Borough has hied a petition for annexation.

Petersburg city officials and other residents arc currently drafting a
petition to incorporate a borough. Virtually all of the students of the
proposed borough currcrtly attend school in the City uf Petersburg
School District.

il
TillMII N
i,62b"

1,823

619

2(1(1*
Population

4,148

834

2,445

25

3,200
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\ Ntk A
9 witll

12,687 sg. mi.

j. efti;

\v.l (1
\ et )

5,892 square
miles

443 sg. miles

3,465

4,701 square
miles

NA

Tabic continued on next page
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Table continued from previous page

vormin ¢ ummi il

Middle Kuskokwim area residents (Aniak and neighboring
communities) are conducting a borough feasibility’ study. This area 1,500 (est.) 11,440 sq. mi

encompasses the Donlin Creek mine site.

Prince Wiffiam Sound

mpiUecd interest in , W

expanaed oppodtkm tu being included in such >bowngh.

Eagle River- Chugiak is b_el_ng gxamlned in terms of fiscal V|_ab|I|ty of 30,000 750 g mi.
detachment from the Municipality of Anchorage and formation ofan (est) (est)
Eagle River- Chugiak Borough ' '

Yukon Fbtt is the u*n:
Ekwok officials have recently expressed interest in forming an

Ekwok-only Borough.

Kake officials have recentlyexpreaed interest in forming a Kake only

borough.

I1l. General Information

Less than halfthe state lies within organized boroughs. Alaska has sixteen organized boroughs,
which encompass 43% of the geographic area of the state and 88% of all Alaskans.

Our Constitution requires the entire state to be draded into boroughs. Boroughs may be
organized or unorganized. The framers of our Constitution envisioned that those areas with the
fiscal and administrative capacity to operate boroughs would form organized boroughs.

96% of Residents of Organized Boroughs Live in Boroughs Mandated by 1963 Legislature
and Signed into Law by Governor Egan. The framers of our Constitution hoped that boroughs
would be formed voluntarily. They recognized, however, that if areas with the capacity to operate
bon -ughs did not incorporate voluntarily, tne State could compel areas to incorporate. The vast
majority (96%) of organized borough residents in Alaska live in boroughs that were mandated to
be formed bv an act passed bv the 1963 Legislature and signed into law by Governor Egan.
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Obstacles impede borough developmentin Alaska. Chiefamongthe impediments are anti-
borough sentiments reflecting:

m perceived loss ofautonomy under borough formation;
m perception that boroughs are a new layer of government and taxation;

m desire among unorganized borough residents outside of home-rule and first-class
cities to preserve their freedom from obligation to support schools;

m feeling ofentitlement by younger voters who grew up in unorganized borough.

A number ofareas in the unorganized borough have the capacity to operate boroughs, but
choose not to organize. Today, an estimated 374,843 square miles, 57 percent of the total area
of Alaska, lie outside organized boroughs. Many ofthose regions have been found to have the
capacity to operate boroughs, but incentives for voluntary borough formation are lacking.

Interest in small or single-community boroughs abounds among die more prosperous
jommunides in the unorganized borough. ‘lhe Constitution calls for minimum numbers of
boroughs (Article X, Section 1) and boroughs that embrace natural regions (Article X, Section
3). The framers of our Constitution clearly envisioned that boroughs would be intermediate-
sized governments - smaller than the state but larger than a city. A number of communities in
the unorganized borough are promoting single community borough governments. The situation
is reminiscent of the scenario under which Secretary Wade and Vic Fischer objected to the
formation of the first borough, the Bristo | Bay Borough, forty-four years ago.

While establishment of regional boroughs is a difficult challenge, the potential
benefits ofsuch are substantial.

Governor Egan, in remarks to the Legislature on January 26,1960, stated

“It has been said that the local government provisions of our constitution are
based on ideals that may be difficult to achieve. This may be true. But there

is nothing wrong in reaching high and working hard for something that will

be better than what we have today. Given the real desire to create workable
boroughs, and given the necessary time and effort, I am sure that we will achieve
that better form of local government that is possible through the Constitution.”
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The benefits of borough government include the following:

economic development (every borough engages. jccessfully in economic development
activities; boroughs have the capacity to issue bonds, thereby leveraging State and
federal funding; boroughs can promote economic development through better
decisions regarding infrastructure, land use, and job-training initiatives than what is
currendy offered through State and federal agencies far removed from the problems of
the region;

transfer lands from the State ownership to local ownership (through municipal land
grant entitlements);

local responsibility and accountability (as Governor Egan stated in his 1963 State-of-
the-State Address, “Local government problems continue to be the subject of deep
and understandable concern. Many areas need improved school systems, sanitation,
fire protection, planning and zoning, water and flood control, community water and
sewer systems. Organized boroughs can provide these services.)”;

stable administrative capacity (there are approximately 180 communities in the
unorganized borough. Sixty percent of them have fewer than 300 residents. Only
7 percent have more than 1,000 residents. It is extremely difficult for the smaller
communities to maintain a stable and capable administrative capacity);

capacity to supplement State aid for schools;
consolidation of small school districts;
regional control of alcohol and other substances;

a proper role for State government (rather than a provider of local services);

promotion of equity and fairness to 88 percent of Alaskans who currently live in

organized boroughs.
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Public Education (education
rowers have been broadly
interpreted by the Ak Dept
ot Law)

Planning, Platting fit Laud
Use Regulation

Pro\ide Transportation
Systems, Water & Air
Pollution Control, Animal
Regulation

License Day Care Facilities

Regulate Fireworks,

Provide Solid &. Septic
Waste Disposal, Housing
Rehabilitation, Economic
Development, Roads & Trails,
EMS Communications,
Regulate Motor Vehicles and
Development Projects

Hazardous Substance Control

Other Powers Not Prohibited

Appendix D
Powers and Duties of Organized Boroughs

i Ufitsl “Ielilt HII 1 &id
Mil»il A 1111 IMAIE o211

Ihe borough or unified
municipality must provide
the service areawide in
accordance with AS 14.

Ihe bamugb or unified
municipality murt exercise
the powun areawide,
butopt m«mmm#* fas

accordance with AS 29.40.

Determined by charter or
ordinance.

Determined by charter or
ordinance.

Determined by charter or
ordinance

Determined by charter or
ordinance

Determined by charter or
ordinance

1011 11" NE<mAli

Same as for a home rule
borough.

Ihe borough mustcxcrriae
the Qowcnutoridg
inaccufuanct vith AS

29.40;thebomitiauy
eQawefciMttOMHM

Ml - VR A

boundaries

May be exercised on an
areawide, nonareawide
or service area basis by
ordinance.

May be exercised on an
areawide, nonareawide
or service area basis fay
ordinance.

May be exercised areawide
upon approval of areawide
voters or by transfer of
powers from all cities; may
be exercised by ordinance
on a nonareawide or service
area basis.

Same as above.

Same as above.

PkgeD-1

N..ILT1L, It

Same as for a home rule

borough.
i & Lt-.
v i
Same at for a fim cfoaa
bfarau”.
o'W [-'

May be exercised on an
areawide or nonareawide
basis by ordinance; approval
from voters or property
owners required for service
area powers.

May be farrriscd on an
areawide basis by oidanance;
voter approval required for
exercise on a nonaieawide or
service area basis.

May be exercised areawide
upon approval of areawide
voters; or by transfer of
powers from all cities; may
be exercised by ordinance on
a nonareawide basis; may be
exercised on a service area
basis with voter approval

Same as above.

May be exercised areawide
upon approval of areawide
voters; or by rransfer of
powers from all cities and
approval of nonareawide
voters; may be exercised
nonareawide upon approval
of nonareawide voters; may
be exercised on a service area
basis with voter approval

Tabic continued on next page
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"Cable continued from previous page
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S.ilesTax
AMamMycoanposMon and

Flection and Term of Mayor

Vote by Mayor

Veto Power of the Mavor

Ability to Attain Home Rule
Status

mmel Mijimte1mt ill

i in t Nitu £ Si=ii'll

lo lew property taxes is
required by some charters

The rate of levy may be
limited by charter and
voter approval to levy sales
taxes may be required by
charter.

FUDbitI*jniiM d
swmtiif b AS 29.20.060
-29.20. Vv

Established by charter or
ordinance.

Established by charter or
ordinance.

Generally determined bv
charter, except veto not
permitted of ordinance
prohibiting possession of
alcohol.

Already has home rule
status

I T I PP o i

authority eaaraihed by
local action.

No limit exists on the rate
oflevy; however, voter
approval is required to lev)'
sales taxes.

Same as ror * home rule
borough.

Elected at large for a 3 year
term, unless a different
term not to exceed 4 years
is provided bv ordinance.

may vote to break a tic
vote only ifthe borough
has a manager form of
government

generally has veto power,
except veto not permitted
of ordinance prohibiting

possession of alcohol.

Voters may adopt home
rule charter.

Same as for a first class
borough.

Same asforabomttuk
baiough.

bamc as for a first class
borough.

Same as for a first class
borough.

Same as for a first class
borough.

Same as for a first class
borough.



Local Boundary Commission Report to the First Session of the Twenty-Fifth Alaska Legislature hgcE-1

Appendix E
July 9,1962, Memorandum From HughJ. Wade
to William A. Egan

MEMORANDUM State of Alaska

Ta r Governor W illia A. Egan

cate iJuly 9, 1962

from Hugh J. Jade, Secretary of State sugecti Incorporation of Bristol Bay
borough

This is a natter which | had intended to call to your attention
before | left on ny trip with the Task Force. The attached

notice, copy of which nay have been nade available to you, ]
reached ne while | was away. | have been following thé proceedinga
in connection with the h_earlnﬁs on this proposed borough and have
discussed fron tine to tine the proposed action with tne Local
Affairs Agency. The proposed borough just doesn't aake sense to
me. In fact, "its defects were so obvious to ne that | felt that
the Boundary Coanlssion would never approve it. | was mlatakan,
md apparently after hearings in Dillinghan, Naknek, Ad King Salnon
the Boundary Coanlssion followed the recommendation of the Local
Affairs Agency a_d reduced the area of the borough even smaller
thA it waa originally proposed, A d now we ere confronted with
holding a election in the area embraced within the Broposed
boundaries for this borough a d¢ undoubtedly it will be favorably
voted upon.

My objection to the proposed borough, of course, is that it takes
the principal tax resources in the area and nakes that tax

resource available only to a limited number of people—Iless thA
600 | believe—to the exclusion of all other people in the Bay area.
They even excluded fran the area the Village of Levelock which la
only a few miles north of the boundary line. Carl Nunn of )
Dillingham, when he was in Juneau a féew months ago, waa protesting
the proposed borough Ad then when the hearing was held In
DillinghA he apparently appeared on behalf or the Chamber of
Commerce Ad objected to the establishment of the borough, but 1
notice from the findings of fact report of the Local Afftairs Agency
that his testlmon){_vvaa dlsre%arded Ad _the protest of that community
Eassed over very lightly. I was in DillinghA with the Task
orce, Mr. Nunn aﬁ_aln_questloned me_about the proposed borough.
A d when 1 asked him if he had received a copy of the Local Afraira
Agency's report A ¢ recommendation to the Boundary Couaission, he
sald he had not. In fact he expressed great surprise to learn

that the report had already been made to approve the borough.

Just yesterday | asked Mr.” Fegues if it were true that the attached
report was not sent to DillinghA, Ad he confirmed the fact, but
atated that he would mail them a copy right away.
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I know tht Local Affairs Agency la vary snzious to sstsblish a
borough and I, too, am anzlous to gat a start in astabllshing
thaa throughout tha Stata, but 1 juat can't halp but faal that
this will got us off to a poor start. It is bound to bs not with
great resistance In the Bristol Bay area, and in ny opinion it Is
rund M entally wrong to allow this relatively snail area to grab
this rich tax resource snd set up a borough goveranent which will
be financed entirely by the tax revenue frcn the raw fish packed
by the canneries at Haxnek. Local people will not be required to
contribute in any way to a local goveranent, and whan the other
areas In Bristol Bay start looking for sons sort of a tax base to
establish local goveranent, they are ?0|ng to find that this
relatlvel¥_ anall "area has taken all of the rich tax resource for
the beneftit of a relatively few people.

| an required under Chapter 146 of SLA 1961 to order an election
to be held In the area of the proposed borough, and accordln% to
this law | have 30 days to call the election and It nut be bald
within 90 days after the date | issue the order of election. Ihe
notice was received in n¥_ office on June 18. and it would appear,
therefore, that tha election would have to be held sonstins before
the 18th of October. It la my understanding that the Local Affairs
Agency is ur?lng that the election be held early in Septanber.
Personally, T an disposed to tske the full tine allowed ne tmder
the law for fixing the date of the election, because | think that
the people In that area should be given all tine possible to take
whatever action they man now take at this late date to enjoin
creation of this borough.

It is difficult for ne to conceive of a borough established In
the Bristol Bay area that did not include the coounity of
Dlllinghan snd the other villages in that area that are now
excluded fron this proposed borough.

HIW/w



Ahtna 70

Ahtna,Inc. 41

Angoon 47

Aniak 49

Article X, Section 11 14

Article X, Section 12 1,3

Article X, Section 14 8

Association of Village Council
Presidents 59

AVCP 59

AVCP-Calista 59

Barrick Gold Corporation 49
Beaver 57

Bethel 59

Big Delta 42

Big Lake 16

Birch Creek 57

Calista 59

Calista Corporation 49

Chatham REAA 63
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Kuspuk REAA 60
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Levelock 19
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Lower Kuskokwim REAA 60
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Federal Transfer REAA 60
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Manley 46,58
Matanuska-Susitna Borough 4,70,71

Matanuska-Susitna Borough v. Hammond

4
Meyers Chuck 60,64
Middle Kuskokwim 59
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Minchumina 46,58
Minto 46,58
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Commission 4
Municipality of Anchorage 4,45,72

Naukati 20

Nenana 46,58
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North Pole 35
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Petersburg 32,50,61
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