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REPRESENTATIVE JOHN COGH ILL
HJR 9 Constitutional Amendment Relating to Marriage 

SPONSOR STATEMENT

(907)-465-3719
FAX# 1007 )-4t>5-3̂58
State Cap ito l 
Room 204

Session

HJR 9 is offered in response to the Supreme Court ruling of October 28, 2005. The 
Court ruled that same sex couples are similarly situated making them equal to manned couples 
with regard to receiving health benefits from public employment. The conclusion of the 
Court is that spousal limitations are unconstitutional.

The people of Alaska in a constitutional amendment vote in November 1998 by a 68% 
margin thought the issue of marriage and its benefits for same-sex couples was settled. The 
plaintiffs in Brause v. Bureau of Vital Statistics treated marital status and marital benefits as 
inseparable, thereby recognizing that marriage is a special relationship is society and law.

AS 25.05.013(b) passed by the Alaska Legislature in 1996 prohibits any public 
employer from extending marriage benefits to same-sex partners so the constitutional 
language in HJR 9 is consistent with the will of the legislature, which is consistent with the 
1998 vote of the people of Alaska.

AS 18.80.220(c) is a law ignored by the court. It is under "unlawful Employment 
Practices" which grants an exception to employers who "provide greater health and retirement 
benefits to employees who have a spouse or dependent children” enacted into law in 1996. 
My intent is to show the public good of a policy preserving marriage benefits as a societal 
value for the health of families in Alaska.

As a Representative Democracy it falls upon us to refer this to those who answer to the 
principle “All political power is inherent in the people. All government originates with the 
people, is founded upon their will only, and is instituted solely for the good of the people as a 
whole.” Alaska Constitution, Article 1, Sec.2.

Amending our constitution is a weighty matter and should not be done lightly in my 
view. My interest is asking the people of Alaska if they agree with their Supreme Court, and 
if not, should we amend the constitution to better reflect the people’s view. 1 appeal to you 
with Article I, Section 2. This is our only recourse in answering this huge sociological 
question for those of us who disagree with the Court’s conclusion.



STATUTE CITES FROM SPONSOR STATEMENT FOR HJR 9

Sec. ►>25.05.01 3h  Same-sex marri^es.

(a) A marriage entered into by persons of the same sex, either under common law or 
under statute, that is recognized by another state or foreign jurisdiction is void in this 
state, and contractual rights granted by virtue of the marriage, including its termination, 
arc unenforceable in this state.

(►>b«<) A same-sex relationship may not be recognized by the state as being entitled 
to the benefits of marriage.

Sec. ►>!8.80.220k  Unlawful employment practices; exception.

(»c-h) Notwithstanding the prohibition against employment discrimination on the 
basis of marital status or parenthood under (a) of this section,

(1) an employer may, without violating this chapter, provide greater health and 
retirement benefits to employees who have a spouse or dependent children than are 
provided to other employees;

(2) a labor organization may, without violating this chapter, negotiate greater health 
and retirement benefits for employees of an employer who have a spouse or dependent 
children than are provided to other employ ees of the employ er.
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Ballot Measure 2 
Constitutional Amendment Limiting Marriage

# * r i  • * »  - i -  r *  • ~ m i  g n  T +

B A L L O T  L A N G U A G E

This measure would amend the Declaration of Rights section of the Alaska Constitution to limit marriage. The 
amendment would say that to be valid, a marriage may exist only between one man and one woman.

SHOULD THIS AM EN D M EN T BE ADOPTED?
Yes [ ]
No []

Votes cast by members of the Twentieth Alaska Legislature on final passage:

House: 28 yeas, 12 nays, all members present 
Senate: 14 yeas, 6 '■'ays, all members present

m G IS L A T IV E  A F F A IR S  A G E N C Y  S U M M A R Y

This measure would add a new section about marriage to the state constitution. To be valid or recognized by the state, a 
marriage would have to be between one man and one woman.

• 4i.. -I. d -• - «

F U L L  T E X T  O F  P R O P O S E D  C O N S T IT U T IO N A L  A M E N D M E N T

[HOUSE CS FOR CS FOR SENATE JOINT RESOLUTION NO. 42 (RLS)]

* Sec*'on I. Article I, Constitution of the State of Alaska, is amended by adding a new section to read:

Section 25. Marriage. To be valid or recognized in this S t a t a  marriage may exist only between one man and 
one w oman.

* Sec. 2. The amendment proposed by this resolution shall be placed before the voters of the state at the next general 
election in conformity with art. XIII, sec. 1, Constitution of the State of Alaska, and the election laws of the state.

1 F A T E  M E  N T  IN S U P P O R T

Do you believe that marriage requires both a man and a woman? Is this a reasonable question that you should be

http://www.gov.state.ak.us/ltgov/elections/1998ocp'98bal2.htm 3/24/2007

http://www.gov.state.ak.us/ltgov/elections/1998ocp'98bal2.htm
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allowed to decide? If so, vote "YES" on the Marriage Amendment.

•  lot Measure No. 2 reaffirms and protects existing Alaska law that states that marriage is a union of "one man and 
one woman." This is also the law in every state in the U.S. and in all other countries.

More than two-thirds of Alaskans agree with this definition of marriage. So do most of your elected representatives. An 
overwhelming majority of the U.S. Congress, including all three members of Alaska's delegation, has voted to preserve 
marriage as a union of one man and one woman.

But a small group of lawyers and liberal activists wants to change all that. In 1995, two Anchorage men who describe 
themselves as homosexual? > ed the State of Alaska because they were not granted a marriage license. Last February, 
Anchorage Superior Court J ,dge Peter Michalski issued a preliminary ruling in their case. Judge Michalski ruled that 
Alaska's "one man, one woman" marriage law may be unconstitutional because it supposedly violates the "right to 
privacy." No judge in America has ever before issued such a bizarre ruling.

The state Attorney General then asked the Alaska Supreme Court to reconsider Judge Michalski's ruling, and they 
refused to do so. So here we are. The Legislature had no choice but to place this subject before you in the form of a 
Marriage Amendment.

Just remember: the people of Alaska did not pick this fight. Ballot Measure No. 2 does not "target" anybody or "deny" 
anybody their rights. You'll hear that, but don't believe it. All Alaskans are equal before the law. But that's not what this 
debate is about. This debate is about who should define marriage: the people, or a handful of non-elected judges.

activists who want to change the meaning of marriage certainly have a right to make their case. They made it 
the Legislature. They lost. But instead of waiting to fight another day, they tiled two unsuccessful lawsuits 
to stop this amendment from even appearing on the ballot. They don't trust the v oters of Alaska.

Most Alaskans believe that marriage is a natural institution that must be preserved. Marriage is recognized by Alaska 
civil law, but it was not created or "invented" by Alaska law. And it shouldn't be arbitrarily redefined by non-dected 
judges.

We urge you to vote "YES" on Ballot Measure No. 2 and protect the institution of marriage in our society.

Senator Loren Leman 
Alaska State Legislature 
(907) 258-8189

m r v j a t n o m c m  ffc ig g  -■r~quq.uc»iri-J u M v n r r *« E X 3 - v **•>.• n:,wa .-n -» a

STATEMENT IN OPPOSITION
Three good reasons exist for Alaskans to VOTE NO on this proposed Constitutional amendment.

It w ould amend Alaska's Declaration of Rights and begin to tear away at citizens' ights. making exception to the 
liberties, including the right of privacy, protected by our Alaska Constitution.

It would deny some groups of Alaskan citizens rights enjoyed bv other citizens.

It would undercut a recent Superior Court finding which maintains the basic privacy rights of Alaska citizens.

I. We Should Not Tamper With The Alaska Constitution, Article I, Declaration O f Rights, By Proposing To Limit

http://www.gov.state.uk.us/ltgov/dections/1998oep/98bal2.htm 3/24/2007

http://www.gov.state.uk.us/ltgov/dections/1998oep/98bal2.htm
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individual Liberties And Rights. Alaska's Constitution is one of the newest state constitutions and is considered a

•del document throughout the nation. The League of Women Voters of Alaska is extremelv concerned about ballot 
asures, such as this one, which propose amendments to Alaska's Constitution that limit citizens' individual liberties 
and right to privacy.

Protect the minority from the tyranny of the majority. This is one of the most profound reasons why constitutions exist.

Ballot Measure 2 would, for the first time, write discrimination into our state Constitution. Voting NO on this measure 
protects the integrity of our Declaration of Rights in Alaska's Constitution against discriminatory amendments such as 
this. There is nothing in the Constitution that requires the State to recognize marriage between individuals of the same 
sex. The Constitution, as it stands now, treats all persons equally.

2. We Must Protect The Rights O f A ll Alaska's Citizens. The League of Women Voters of Alaska believes this 
proposed Constitutional amendment is in conflict with ARTICLE I, Sections 1, 2 and 22 of the Constitution as 
currently written. The Alaska Constitution, ARTIOLF L Declaration of Rights, provides:

Section I. Inherent Rights, (reads in part) This constitution is dedicated to the principles that . all persons are entitled 
to equal rights, opportunities, and protection under the law , , .

Section 3. Civil Rights. No person is to be denied the enjoyment of any civil or political right because of race, color, 
creed, sex or national origin.

Section 22. Right to Privacy. The right of the people to privacy is recognized and shall not be infringed.

f lis ballot measure would weaken or abridge these critical sections of the Alaska Constitution. A NO vote would 
tsure that our liberties and right to privacy are protected.

3. The Checks And Balances O f Our Three-Part System O f Government (Legislative, Executive, Judicial) Must Be 
Preserved, A recent attempt to restrict marriage to "one man and one woman" has been found unconstitutional by a 
Superior Court ruling under Alaska’s right to privacy law. The judicial process should be respected and the balance of 
powers should be maintained.

Vote No On Ballot Measure No. 2. The League of Women Voters promotes an open governmental system that protects 
individual liberties and right to privacy as established by Alaska's Constitution. Join us in protecting these rights for 
ALL citizens by voting NO on Ballu leasure No. 2.

League of Women Voters of Alaska 
Wilda Hudson, President

Alaska D ivision o f Elections Home Page

1998 O ffic ia l Election Pamphlet In troduc tion Page
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Sotice: This opinion is subject to correction before publication in the Pac ific  Reporter. 
Readers are requested to b ring errors to the attention o f  the C lerk o f  the Appellate Courts, 30 J 
K  Street, Anchorage, Alaska 99501, phone (907) 264-0608, fa x  (907) 264-0878, e-mail 
corrections@ appellate.courts.state.ak. us.
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A L A S K A  CIVIL LIBERTIES UNION, ) 
D A N  C A R T E R  and A L  INCONTRO, )
LIN DAVIS and M A U R E E N  )
LO N G W O R TH , SH IR LEY  D EAN  and ) 
C A R L A  TIM PCN E, D A R L A  M A D D E N  and ) 
K A R E N  W OOD, A IM EE  O LEJA SZ  and ) 
FA BIEN N E PETER -CO N TESSE, K A R EN  ) 
STU R N ICK  and ELIZA B ETH  AN D REW S, ) 
TH ER ES A  T A V E l  and K A R E N  W A LTER , ) 
CORIN  W H ITTEM O R E and GANI )
R U T H E LLE N , and E S TR A  BENSUSSEN  ) 
and C A R O L  ROSE G A C K O W SK I, )
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Appellants, )

Supreme Court No. S-10459

Superior Court No.
3AN-99-1 1179 C l

O P I N I O N

[No. 5950 - October 28, 2005J

v.

STA TE  OF A L A S K A  and M UNICIPALITY  
O F A N C H O R A G E ,

Appellees.

Appeal from the Superior Court of the State of Alaska, Third 
Judicial District, Anchorage, Stephanie Joannides, Judge.

Appearances: Allison E. Mendel, Mendel & Associates, 
Anchorage, Kenneth Y. Choe, American Civil Liberties 
Union Foundation, New York City, New York, and Tobias B. 
Wolff, Davis, California, for Appellants. John B. Gaguine



Assistant Attorney General, and Bruce M. Botelho, Attorney 
General, Juneau, for Appellee State of Alaska. Neil T.
O ’Donnell, Atkinson. Conway & Gagnon, Anchorage, for 
Appellee Municipality o f Anchorage. James M. Gorski,
Hughes, Thorsness, Gantz, Powell, Huddleston & Bauman 
L LC , Anchorage, for Amicus Curiae The Alaska Catholic 
Conference. Rebecca L. Maxey, Law Offices o' Rebecca L.
Maxey, L.L.C., Anchorage, and Jennifer Middleton, Lambda 
Legal Defense and Education Fund, Inc., Nev. York City,
New York, for Amicus Curiae Lambda Legal Defense and 
Education Fund, Inc. Kevin G. Clarkson, Brena, Bell &
Clarkson, P.C., Anchorage, for Amici Curiae North Star C ivil 
Rights Defense Fund, Inc. and Marriage Law Project.

Before: Fabe, Ch ief Justice, Matthews, Eastaugh, Bryner, 
and Carpeneti, Justices.

EA S T A U G H , Justice.

F. IN T R O D U C T IO N

The State o f Alaska and the Municipality o f Anchorage offer valuable 

benefits to their employees’ spouses that they do not offer to their unmarried employees’ 

domestic partners. Essentially all opposite-sex adult couples may marry and thus become 

eligible for these benefits. But no same-sex couple can ever become eligible for these 

benefits because same-sex couples may not marry in Alaska.1 The spousal limitations 

in the benefits programs therefore affect public employees with same-sex domestic 

partners differently than public employees who are married. This case requires us to 

determine if it is reasonable to pay public employees who are in committed domestic 

relationships with same-sex partners less in terms o f employee benefits than their co­

workers who are married. In making tins determination, we must decide whether the

Alaska Const, art. I, § 25.

5950



spousal limitations in the benefits programs violate the rights o f public employees with 

same-sex domestic partners to “equal rights, opportunities, and protection under the 

law.”2

The Alaska Constitution dictates the answer to that constitutional question. 

Irrelevant to our analysis must be personal, moral, or religious beliefs —  held deeply by 

many —  about whether persons should enter into intimate same-sex relationships or 

whether same-sex domestic partners should be permitted to marry. It is the duty o f courts 

“to define the liberty o f all, not to mandate [their] own moral code.”3 Our duty here is 

to decide whether the eligibility restrictions satisfy established standards for resolving 

equal protection challenges to governmental action.

We do not need to decide whether heightened scrutiny should be applied 

here because the benefits programs cannot withstand minimum scrutiny. Although the 

governmental objectives are presumably legitimate, the difference in treatment is not 

substantially related to those objectives. We accordingly hold th t  the spousal limitations 

are unconstitutional as applied to public employees with same-sex domestic partners, and 

we vacate the judgment below. We ask the parties to file supplemental memoranda 

addressing the issue of remedy.

II. F A C T S  A N D  P R O C E E D IN G S

The State of Alaska and the Municipality o f Anchorage offer health

Alaska Const, art. I, § 1. As the issue is framed in this case, we need not 
reach any separate question of the independent right to benefits o f a same-sex domestic 
partner of a public employee.

Lawrence v. Texas, 539 U.S. 558, 559 (2003) (citing Planned Parenthood 
o f  Southeastern Pa. v. Casey, 505 U.S. 833, 850 (1992)).



insurance and other employment benefits to the spouses of their employees.4 These 

benefits are financially valuable to employees and their spouses. Only couples who are 

married are eligible to receive these benefits; unmarried couples are not eligible. The 

state and the municipality have offered some form o f these employment benefits since 

1955 and at least 1985, respectively.

The Alaska C iv il Liberties Onion andeighteen individuals who alleged that 

they comprised nine lesbian or gay couples (collectively, the “plaintiffs”) filed suit 

against the state and the municipality in 1999, complaining that these benefits programs 

violated their right to equal protection under the Alaska Constitution. They alleged that 

at least one member of each same-sex couple was an employee or retiree of the state or 

the municipality, that the eighteen individual plaintiffs were involved in “ intimate, 

committed, ’oving” long-term relationships with same-sex domestic partners, and that, 

as gay and lesbian couples, they are excluded by state law from the institution of 

marriage. Members of eight o f the couples asserted in affidavits that they are in

The plaintiffs’ opening brief states that the benefits available for spouses 
of state employees include those provided by AS 39.20.360 (death benefits); AS 
39.30.090 (life and health insurance); AS 39.35.450 (joint and survivor annuities); AS 
39.35.535 (post-retirement health insurance); AS 14.25.010-.220 (benefits for retired 
teachers); and AS 22.25.010-.900 (benefits for retirees of state judiciary). These statutes 
do not expressly deny benefits to unmarried domestic partners, but each contains a clause 
expressly conferring them on an eligible employee’s “spouse." The state refers to such 
clauses as “spousal limitations.” We will sometimes use that terminology in this appeal.

No party has identified a Municipality o f Anchorage ordinance containing 
an equivalent spousal limitation, but it is undisputed here that an unmarried domestic 
partner o f a municipal employee is not eligible for employment benefits.

We variously refer to the challenged state statutes and municipal benefit 
plans as "benefits law s' or “benefits programs.”



“c mmitted relationships.”5 Their amended complaint alleged that because they are 

prohibited from marrying each other by Alaska Constitution article I, section 25, they are 

ineligible for the employment benefits the defendants provid • to married couples, 

resulting in a denial of the individual plaintiffs’ right to equal protection.

Article I, section 25 was adopted by Alaska voters in 1998. Commonly 

known as the Marriage Amendment, it provides: “To be valid or recognized in this State, 

a marriage may exist only between one man and one woman.” It effectively prohibits 

marriage in Alaska between persons of the same sex.6 The plaintiff employees 

consequently cannot entei into the formal relationship—  marriage—  that the benefits 

programs require if  the employees are to confer these benefits on their domestic partners.

Put another way, the plaintiff employees and their same-sex partners are 

absolutely precluded from becoming eligible for these benefits. Although all opposite- 

sex couples who are unmarried are also ineligible for these employment benefits, by 

marrying they can change the status that makes them ineligible.

The plaintiffs did not challenge the Marriage Amendment in the superior 

c urt(nordo they on appeal). Instead, their amended complaint asked the superior court

We use the phrases “domestic partnership” and “committed relationship” 
interchangeably to refer to relationships between adult couples who reside together in 
long-term, interdependent, intimate associations. We use the phrase “domestic partners” 
to refer to persons in these relationships. The phrase includes both same-sex and 
opposite-sex couples. For our purposes, “domestic partners” also includes all married 
couples.

Section 25 does not contain express words o f prohibi'ion, but it confers 
validity or recognition in Alaska only on a marriage between one man and one woman.
It therefore effectively prohibits marriage, or recognition of marriage, between persons 
of the same sex in Alaska.

AS 25.05.011(a), enacted in 1996, defines “marriage.” It provides in part: 
“Marriage is a civil contract entered into by one man and one woman . . . .”



to declare that denying employment benefits to same-sex domestic partners violates, 

among other things, article I, section 1 o f the Alaska Constitution, which states in part: 

“ his constitution is dedicated to the principle^ ... that all persons are equal and entitled 

to equal rights, opportunities, and protection under the law.”

A ll parties moved for summary judgment. The superior court denied the 

plaintiffs’ motion and granted the defendants’ motion. The court first rejected plaintiffs’ 

assertion that it was necessary to apply heightened scrutiny in considering their equal 

protection challenge; the court reasoned that heightened scrutiny was unwarranted 

becaus: the state and the municipality were discriminating between married and 

unmarried employees, not between opposite-sex and same-sex couples. The court also 

determined that the only right at issue was a right to employee benefits, which it ruled 

was not a fundamental right. Because the court found that no suspect class or 

fundamental right was involved, it applied the lowest level o f scrutiny to the 

governmental action. The court ruled that the defendants had a legitimate interest in 

reducing costs, increasing administrative efficiency, and promoting marriage. It then 

ruled that granting benefits only to spouses o f married employees bore a fair and 

substantial relationship to those interests.

The plaintiffs appealed. Briefing 011 their anpeal was completed and oral 

argument took place before the United States Supreme Court decided Lawrence v. 

Texas1 With our permission, the parties filed supplemental briefs discussing Lawrence.

L a w r e n c e  v\ T e x a s ,  539 U.S. 558 (2003).

-C- 5950



A. Standard of Review
• • 8We review a grant or denial o f summary judgment de novo. Summary

judgmem is only appropriate when there is no genuine issue o f material fact, and the
• • 9

moving party is entitled to judgment as a matter of law. Deciding the applicab’ ; 

standard of scrutiny in an equal protection challenge to an allegedly discriminatory 

statute presents a question of law.10 Likewise, identifying the nature of the challenger’s 

interest and assessing the importance of the governmental interest and the tit between 

that interest and the means chosen to advance it, present questions o f law.11 We will 

apply our independent judgment to questions of law and adopt the rule of law most

• • i • * 1 2persuasive in light of precedent, reason, and policy. We apply our independent 

judgment when interpreting constitutional provisions or statutes.13 A  constitutional 

challenge to a statute must overcome a presu ption of constitutionality.14

I I I .  D IS C U S S IO N

City o f  Kodiak  v. Samaniego, 83 P.3d 1077, 1082 (Alaska 2004); Powell 
v. Tanner, 59 P.3d 246, 248 (Alaska 2002).

} Odsather v. Richardson, 96 P.3d 521, 523 n.2 (Alaska 2004).

10 See Reichmann v. State, Dep t o f  Natural Res., 917 P .2d 1197, I200&n.6
(Alaska 1996); Sonneman v. Knight, 790 P.2d 702, 704 (Alaska 1990),

11 See Sonneman, 790 P.2d at 704-06.

1 Hickel v. Southeast Conference, 868 P.2d 919, 923 (Alaska 1994); Guin v,
Ha, 591 P.2d 1281, 1284 n.6 (Alaska 1979).

Alaska Trademark Shellfish, LLC  v*. State, 91 P.3d 953, 956 (Alaska 2004); 
State, Commercial Fisheries Entry Comm 'n v. Carlson, 65 P.3d 851, 858 (Alaska 2003).

14 Brandon v. Corr. Corp. o f  Am., 28 P.3d 269, 275 (Alaska 2001).



B. E ffec t o f th e  M a rr ia g e  A m e n d m e n t on P la in tiffs ' E q u a l P ro tec tio n
A rg u m e n ts

The plaintiffs, in challenging the spousal limitations in the benefits 

programs, rely on article I, section 1 of the Alaska Constitution, which guarantees the 

right to equal treatment. It states that "all persons are equal and entitled to equal rights, 

opportunities, and protection under the law.”15 Often referred to as the “equal protection 

clause,” this clause actually guarantees not only equal “protection,” but also eqral 

“ rights” and “opportunities” under the law.16

But Alaska Constitution article I, section 25, the Marriage Amendment, 

states that “[t]o be valid or recognized in this State, a marriage may exist only between 

one man and one woman.” It effectively prohibits same-sex domestic partners from 

marrying in Alaska and denies recognition in Alaska to foreign marriages between same-
17sex couples. We must decide as a threshold matter whether, as contended by the 

municipality and amici curiae North Star C ivil Rights Defense Fund, Inc. and the 

Marriage Law Project, the Marriage Amendment precludes challenges by same-sex

Alaska Const, art. I, § 1.

16 See Alaska Const, art. I, $ 1; Malabedv. North Slope Borough, 70 P .3d 416, 
420 (Alaska 2003) ("We have long recognized that the Alaska Constitution’s equal 
protection clause affords greater protection to individual rights than the United States 
Constitution’s Fourteenth Amendment.”); Schafer v. Vest, 680 P .2d 1169, 1172 (Alaska 
1984) (Burke, C.J., concurring, noting that this textual difference from the Federal 
Constitution emphasizes that the framers meant all three guarantees).

17 See Alaska Const, art. I, § 25.

Alaska voters adopted this amendment in 1998. See O f f i c e  o f  THE 
LIEUTENANT G o v e r n o r , Alaska Constitution: Alaska Constitutional Amendment 
Summary, at http://www.gov.state.ak.us/ltgov/akcon/summary.html. The amendment 
took effect January 3, 1999. See Brause v. State, Dep 7 o f Health Sc Soc. Servs., 2 1 P . 3d 
357,358 (Alaska 2001).

http://www.gov.state.ak.us/ltgov/akcon/summary.html


couples to government policies that discriminate between married and unmarried 

couples.

We must give effect to every word, phrase, and clause of the Alaska
• • 1 8  • •Constitution. “ [SJeemingly conflicting parts are to be harmonized, if  possible, so that

effect can be given to all parts o f the constitution."19

The Alaska Constitution’s equal protection clause and Marriage 

Amendment can be harmonized in this case because it concerns a dispute about 

employment benefits. The Marriage Amendment effectively precludes same-sex couples 

from marrying in Alaska, but it does not explicitly or implicitly prohibit public 

employers from offering to their employees’ same-sex domestic partners all benefits that 

they offer to their employees’ spouses. It does not address the topic o f employment 

benefits at all.20

See Owsichek v. State, Guide Licensing &  Control Bd., 763 P.3d 488, 496 
(Alaska 1988); State v. Ostrosky, 667 P.2d 1184, 1191 (Alaska 1983); Park  v. State, 528 
P.2d 785, 786-87 (Alaska 1974); Chester James A ntieau , C o n s t itu t io n a l 
C o n s tru c t io n  § 2.06, at 18-20 (1982).

Antieau, supra note 18, §2.15, at 27; .see also Ostrosky, 667 P.2d at 1190 
(holding that constitutional amendment "cannot, in turn, be challenged as 
unconstitutional under preexisting clauses in the same document”).

Explicitly denying benefits to public employees with same-sex domestic 
partners would arguably offend the Federal Constitution. In Romer v. Evans, 5 1 7 U.S. 
620 M996), the United States Supreme Court struck down on federal equal protection 
grounds an amendment to the Colorado Constitution that repealed all local and statewide 
laws prohibiting discrimination based on sexual orientation. The Court explained that 
in addition to merely repealing state and local laws, the amendment "prohibits all 
legislative, executive, or judicial action at any level of state or local government designed
to protect the named class " Id. at 624. The Court invalidated the amendment under
the rational basis standard of judicial review, reasoning that the amendment could not 
satisfy : en the minimal level o f scrutiny. Id. at 632. It explainer, nat the amendment’s

(continued...)



Nor have we been referred to any legislative history implying that, despite 

its clear words, the Marriage Amendment should be interpreted to deny employment 

benefits to public employees with same-sex domestic partners.21 The Marriage 

Amendment could have the effect of foreclosing the present challenge only if  it could be 

read to prohibit public employers from offering benefits to their employees’ same-sex 

domestic partners. But nothing in its text would permit that reading, and indeed the state 

and the municipality implicitly assume on appeal that governments are fi .e to offer 

employment benefits to their employees’ unmarried, domestic partners, including same- 

sex domestic partners.

Because the public employers’ benefits programs could be amended to 

include unmarried same-sex domestic partners without offending the Marriage 

Amendment, that amendment does not foreclose plaintiffs’ equal protection claims here. 

That the Marriage Amendment effectively prevents same-sex couples from marrying 

does not automatically permit the government to treat them differently in other ways. It 

therefore does not preclude public employees with same-sex domestic partners from 

claiming that the spousal limitations in the benefits programs invidiously discriminate 

against them.

20(...continued)
“disqualification of a class o f persons from the right to seek specific protection from the 
law is unprecedented in our jurisprudence . . . .  A law declaring that in general it shall 
be more difficult for one group of citizens than for all others to seek aid from the 
government is itself a denial of equal protection of the laws in the most literal sense.” 
Id. at 633.

21 See Brooks v. Wright, 971 P.2d 1025,1028 (Alaska 1999) (stating that court 
looks to plain language, purpose, and framers’ intent in interpreting constitution); Native 
Vill. aj'Elim  v. State, 990 P 2d I, 5 (Alaska 1999) (same); Area Alaska, Inc. v, State, 824 
P.2d 708, 710 (Alaska 1992) (same).
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The state equal protection clause cannot override more specific provisions 
22 « •in the Alaska Constitution. But the plaintiff: do not contend that the Marriage 

Amendment violates Alaska’s equal protection clause. They argue not that they have a 

right to marry each other, but that the benefits programs discriminate against them by 

denying them benefits that the programs provide to others who, plaintiffs claim, are 

similarly situated.

Because the Marriage Amendment does not resolve this appeal, we turn to 

the merits o f plaintiffs’ equal protection arguments.

C. C h a lle n g e  to th e  S pou sa l L im ita tio n s  U n d e r the E q u a l P ro tec tio n  
C la u se  o f th e  A lask a C o n s titu tio n

Article I, section 1 of the Alaska Constitution “mandates ‘equal treatment 

of those similarly situated;’ it protects Alaskans’ right to non-discriminatory treatment 

more robustly than does the federal equal protection clause.”23 “We have long 

recognized that [this clause] affords greater protection to individual rights than the 

United States Constitution’s Fourteenth Amendment.”2,4

“To implement Alaska’s more stringent equal protection standard, we have 

adopted a three-step, sliding-scale test lha* places a progressively greater or lesser burden 

on the state, depending on the importance o f the individual right affected by the disputed

C f  Bess v. Ulmer, 985 P.2d 979, 988 n.57 (Alaska 1999) (“[A] specific 
amendment controls other more general [constitutional] provisions with which it might 
conflict."); Antieau , supra note 18, § 2.16, at 27-28.

State, Dep 't o f  Health c£ Soc. Servs. v. Planned Parenthood o f  Alaska, Inc., 
28 P.3d 904, 909 (Alaska 2001) (footnote omitted) (quoting Alaska Pac. Assurance Co. 
v. Brown, 687 P.2d 264, 271 (Alaska 1984)).

M alahedv. North Slope Borough, 70 P.3d 416,420 (Alaska 2003): see also 
Stanek v. Kenai Peninsula Borough, 81 P.3d 268, 272 & n. 15 (Alaska 2003).



1. T h e  b e n efits  p ro g ra m s ’ d is tin c tio n s  betw een  sam e-sex  an d  
op p o site -sex  d o m estic  p a r tn e rs

A person or group asserting an equal protection violation must demonstrate 

that the challenged law treats similarly situated persons differently.26 Absent disparate 

treatment o f similarly situated persons, the law as applied to the aggrieved group does 

not violate the group’s right to equal protection.27 We first consider whether, as the 

municipality contends, there is no evidence of differential treatment, making it

• j • 28unnecessary to engage in a sliding-scale analysis.

The plaintiffs assert that the defendant governments treat same-sex and 

opposite-sex couples differently. The defendants argue that their programs differentiate 

on the b *sis of marital status, not sexual orientation or gender. The municipality asserts 

that all married employees can confer benefits on their spouses, and no unmarried 

employees can confer benefits on their partners. It therefore argues that it treats same- 

sex couples no differently th n any other unmarried couples, and that there is 

consequently no basis for an equal protection claim. Several courts examining similar 

programs have reached this conclusion.2l>

25 Malahed, 70 P.3d at 420-21.

Alaska Inter-Tribal Council v. State, 110 P.3d 947, 966 (Alaska 2005); 
Lawson v. Helmer, 77 P.3d 724, 728 (Alaska 2003).

Lawson, 77 P.3d at 728; Brandon v. Corr. Corp. o f  Am., 28 P.3d 269, 275- 
76 (Alaska 2001).

2H Cf. Shearer v. Mundt, 36 P.3d 1196, 1199 (Alaska 2001).

Beaty v. Truck Ins. Exch., 8 Cal. Rptr. 2d 593, 596-97 (Cal. App. 1992); 
Hinman v, Det  t o fPers. Admin., 213 Cal. Rptr. 410, 416 (Cal. App. 1985); Ross v.

(continued.,.)

classification and the nature o f  tue governm ental interest at stake . . . ,” 25

- 2- 5950



We must therefore decide whether there is a classification that results in 

different treatment for similarly situated people.

We agree with the plaintiffs that the proper comparison is between same-sex 

couples and opposite-sex couples, whether or not they are married. The municipality 

correctly observes that no unmarried employees, whether they are members o f same-sex 

or opposite-sex couples, can obtain the disputed benefits for their domestic partners. But 

this does not mean that these programs treat same-sex and opposite-sex couples the same. 

Unmarried public employees in opposite-sex domestic relationships have the opportunity 

to obtain these benefits, because employees are not prevented by law from marrying their 

opposite-sex domestic partners.30 In comparison, public employees in committed same- 

sex relationships are absolutely denied any opportunity to obtain these benefits, because 

these employees are barred by law from marrying their same-sex partners in Alaska or 

having any marriage performed elsewhere recognized in Alaska. Same-sex unmarried 

couples therefore have no way of obtaining these benefits, whereas opposite-sex 

unmarried couples may become eligible for them by marrying. The programs

29
(...continued)

Denver D cp ’t o f  Health &  Hosps., S83 P.2d 516, 519 (Colo. App. 1994); Ph illips v. 
Wisconsin Pers. Comm 'n, 482 N.W.2d 121, 129 (Wis. App. 1992).

Some heterosexual couples, such as consanguineous couples, are also 
prohibited from marryirg and are consequently prevented from obtaining benefits. But 
in those instances, the relationship itself is illegal, not merely the marriage. AS
11.41.450 classifies incest as a class C  felony. No Alaska statute criminalizes 
homosexual relationships or homosexual conduct between consenting adults, nor could 
it. See Lawrence v. Texas, 539 U.S. 558 (2003). Moreover, as discussed below, just 
because some other, smaller group o f people is also excluded does not mean that the 
plaintiffs here cannot have a valid claim.

-13- 5950
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consequently treat same-sex couples differently from oppos'te-sex couples.31

2. In te n t to d isc r im in a te

The state aigues that an intent to discriminate K  or should be, an essential 

element of a state equal protection claim in Alaska. Both defendants contend that there 

was no discriminatory intent, or evidence of animus against gays and lesbians. Plaintiffs 

respond that Alaska’s equal protection clause does not require a showing of 

discriminatory intent.

We need not resolve this dispute here because we conclude that the benefits 

programs are facially discriminatory. When a “law by its own terms classifies persons 

for different treatment," this is known as a facial classification.32 And when a law is 

discriminatory on its face, "the question of discriminatory intent is subsumed by the 

determination that the classification established b the terms of the challenged law or 

policy is, itself, discriminatory."33

To determine whether the benefits programs make a facial classification, 

we must therefore examine the meaning o f the term “spouse.” The United States 

Supreme Court, in Personnel Administrator v. Feeney, considered whether a state statute

See Tanner v. Oregon Health Scis. Univ., 971 P.2d 435, 442-43, 447 (Or. 
App. 1998) (determining that denial o f employment benefits to unmarried domestic 
partners of employees had “disparate impact" on homosexuals).

John  E. No w a k  & Ro n a ld  D. Ro t u n d a , C onstiti rioNAL L aw  § 14.4, 
at 71 1 (7th ed. 2004) (emphasis added).

Hamlyn v Rock Island County Metro. Mass Transit Dist., 986 F. Supp, 
1126, 1133 (C.D. HI. 1997); see also Cook v. Babbitt, 819 F. Supp. 1, 14(D.D.C. 1993) 
("In cases where a law or regulation makes an explicit reference to a susp'ct 
characteristic, purposeful discrimination is self-evident, and the measure is subject to 
challenge on its face without any evidentiary inquiry into the motives of the relevant 
government actors.").



granting a hiring preference to veterans violated equal protection on the basis of 

gender.34 The Court concluded in part that the statute was gender-neutral because the 

"definition o f ‘v terans’ in the statute ha[d] always been neutral as to gender” and that 

“ Massachusetts ha[d] consis ;ntly defined veteran status in a way that ha[d] been 

inclusive of women who ha|d] served in the military . . . .”35

But unlike the neutral definition o f“veteran” in Feeney, Alaska’s definition 

o f the legal status of "marriage” (and,1 mce, who can be a “spouse”) excludes same-sex 

couples.36 By restricting the availability o f benefits to "spouses,” the benefits programs 

“by [their] own ierms classify]” same-sex couples "for different treatment.”37 

Heterosexual couples in legal relationships have the opportunity to marry and become 

eligible for benefits. In comparison, because of the legal definition of "marriage," the 

partner o f a homosexual employee can never be legally considered as that employee’s 

"spouse” and. hence, can never become eligible for benefits. We therefore conclude that 

the b icfits programs are facially discriminatory.

The next question is whether the disparate treatment is permitted under the

34 Personnel Adrn 'r v. Feeney, 442 U.S. 256 (1979).

35 Id. at 275.

Alaska Const, art. I, § 25 ("To be valid or recognized in this State, a
marriage may exist only between one man and one woman.”),

See Now ak & Rotunda, supra no'e 32, § 14.4, at 711.

8̂
We recognize that the benefits programs became discriminatory only alter 

the legislature acted in 1996 and 1998 and the electorate adopted the Marriage 
Amendment in 1998, But, in our view, allowing a discriminatory classification to remain 
in force is no different than giving it the force of law in the first place.
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• i • • 39sliding-scale analysis for equal protection challenges in Alaska.

3. S lid in g -sca le  an a ly sis  u n d e r  th e  A laska C o n s titu tio n

Having resolved these preliminary issues by determining (1) that it cannot 

be said as a matter of law that the benefits programs do not treat public employees with 

same-sex domestic partners differently, and (2) that the benefits programs are facially 

discriminatory, we turn to the three-step, sliding-scale analysis applicable to equal 

protection challenges under the Alaska Constitution. This approach involves the 

following process:

First, it must be determined at the outset what weight 
should be afforded the constitutional interest impaired by the 
challenged enactment. The nature of this interest is the most 
important variable in fixing the appropriate level of 
review . . . .  Depending upon the primacy of the interest 
involved, the state will have a greater or lesser burden in 
ustifying its legislation.

Second, an examination must be undertaken of the 
purposes served by a challenged statute. Depending on the 
level o f review determined, the state may be required to show 
only that its objectives were legitimate, at the low end of the 
continuum, or, at the high end of the scale, that the legislation 
was motivated by a compelling state interest.

Third, an evaluation of the state’s interest in the 
particular means employed to further its goals must be 
undertaken. Once again, the state’s burden will differ in 
accordance with the determination of the level o f scrutiny 
under the first stage of analysis. At the low end of the sliding 
scale, we have held that a substantial relationship between 
means and ends is constitutionally adequate. At the higher 
end of the scale, the fit between means and ends must be

In the case of a facial classification, “there is no problem of proof and the 
court can proceed to test the validity of the classification by the appropriate standard.” 
N ow ak & Rotunda, supra note 32. § 14.4, at 711.
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much closer. If the purpose can be accomplished by a less 
restrictive alternative, the classification will be invalidated.1401

The plaintiffs advance four alternative arguments to support their equal

protection challenge to the spousal limitation in the benefits programs. The first three

ask us to apply a heightened level of scrutiny because the programs allegedly (1)

discriminate on the basis o f sexual orientation; (2) discriminate on the basis o f gender;

or (3) significantly burden at least one o f several important personal interests. The

plaintiffs alternatively contend that the programs cannot withstand even the minimum

level o f scrutiny, either because the governmental interests advanced are not legitimate,

or because the eligibility restrictions do not bear a fair and substantial relationship to

advancing those interests.

Because we conclude that the benefits programs cannot survive minimum

scrutiny, we need not address plaintiffs’ alternative arguments.

a. N a tu re  o f p la in tif fs ’ in te re s ts : level o f  sc ru tin y

The first step of our analysis requires us to determine what weight to give

the individual interests affected by the benefits programs.41 Plaintiffs contend that the

spousal limitations significantly burden important personal interests, such as the right to

intimate association, and are therefore subject to heightened scrutiny. But because

minimum scrutiny is sufficient to resolve this case, we do not need to decide whether the

plaintiffs’ interests are “ important” or whether a "fundamental right" is affected.42

Matanuska-Susitna Borough Sch. Dist v. State, 931 P.2d 391, 396-97 
(Alaska 1997) (quoting Alaska Pac. Assurance Co. v. Brown. 687 P.2d 264, 269-70 
(Alaska 1984)).

41 Id. at 396.

Malabcd  v. North Slope Borough, 70 P.3d 416, 421 (Alaska 2003)
(continued...)



Government action affecting an economic interest receives minimum scrutiny,4"1 and the 

employment benefits at issue here are undeniably economic.

b. T h e  g o v e rn m e n ta l in te re s ts  an d  th e  re la tio n sh ip  betw een 
th o se  in te re s ts  a n d  th e  m eans chosen  to a d v a n c e  th em

The second step o f the sliding-scale analysis requires us to consider the 

governmental interests advanced by a challenged law.44 Under minimum scrutiny, these 

interests need only be legitimate.45 The third step requires us to evaluate the means 

chosen to advance the interests identified from the second step. Minimum scrutiny 

requires a "fair and substantial relation” between the means (i.e., the classification) and 

the "object of the legislation.”46

The state and the municipality contend that they have three legitimate 

interests —  cost control, administrative efficiency, and promotion o f marriage —  in 

limiting employment benefits to spouses and dependent children. We must therefore 

consider whether these interests are legitimate and, if  so, whether the classification bears 

a fair and substantial relationship to those interests.

C o st c o n tro l. The state and the municipality argue that cost control is a

42(... continued)
(applying "close” scrutiny to enactment affecting "important” interest); State , Dep 't o f  
Health &  Soc. Servs. v. Planned Parenthood o f Alaska, Inc., 28 P.3d 904, 909 (Alaska 
2001) (observing that “strict” scrutiny is applied to enactments affecting "fundamental 
rights”).

43 Church V. State, Dep't o f  Revenue, 973 P.2d 1125, 1130 (Alaska 1999).

44 Planned Parenthood, 28 P.3d at 909.

Matanuska-Susitna Borough, 931 P.2d at 396-97 (quoting Alaska Pac. 
Assurance, 687 P.2d at 269-70).

Planned Parenthood, 28 P.3d at 91 I (quoting Isakson v. Rickey, 550 P.2d 
359, 362 (Alaska 1976)).
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primary purpose o f limiting the availability of benefits to spouses of married employees. 

The state expla ms that it must offer health insurance to attract and retain a qualified work 

force and that “the legislature should be entitled to take reasonable measures to control 

the cost of tha t offering.” As the number of program participants increases, so does the 

cost.

The state also asserts that the legislature “wanted to limit participation to 

that small *,roup in a truly close relationship with the employee.” The municipality 

asserts thal it decided “to limit employee benefits to a small, readily ascertainable group 

of individuals closely connected to the employee.” These assertions indicate to us that 

the governmental interest here is more specific than just “cost control.” Indeed, if the 

governments were interested in simply saving money, the companion goal o f promoting 

marria e would seem to do the opposite. As the benefits programs succeed in convincing 

coup’ js to marry or to stay married, the governments have to provide benefits to more 

pe ' <lc. This "oparent tension between cost control and promotion of marriage can be 

harmonized by more appropriately describing the governments’ interest in cost control 

as a interest in controlling costs by limiting benefits to those people in “truly close 

relationship^]” with or “closely connected” to the employee.

W r assume that limiting benefit programs to those in truly close 

relationships with the employee is a legitimate governmental goal But we do not see 

how an absolute exclusion o f same-sex domestic partners from being eligible for benefits 

is substantially related to this interest. Many same-sex couples are no doubt just as "truly 

;lose[ly] relat[cdj” and “closely connected” as any married couple, in the sense of 

nroviding the same level o f love, commitment, and mutual economic and emotional 

support, as between married couples, and would choose to get married if they were not 

prohibited by law from doing so. Although limiting benefits to “spouses,” and thereby
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excluding all same-sex domestic partners, does technically reduce costs, such a 

restriction fails to advance the expressed governmental goal o f limiting benefits to those 

in “truly close relationships" with and "closely connected” to the employee.

A d m in is tra tiv e  efficiency . The state and the municipality argue that the 

need to effic'ently administer the benefits programs justifies the spousal limitations. 

They argue that marriage provides a bright-line distinction that is easily applied, and that 

allowing employees to designate beneficiaries other than spouses will make it more 

difficult to administer the programs. The director o f the benefits section o f the Alaska 

Division of Retirement and Benefits explained during deposition the potential 

administrative difficulties that could arise if employees were allowed to designate 

benefits recipients other than spouses. She discussed theoretical burdens of determining 

who other than a spouse might be eligible for coverage. The municipality anticipates 

difficulty in deciding how long a same-sex relationship must last, whether the partners 

must reside in the same house, whether the relationship must be o f a sexual nature, and 

when the relationship ends.

We have recognized that administrative efficiency is a legitimate
47governmental interest. There is no doubt that making a less-clearly-defined (compared 

to spouses) category o f persons eligible for employment benefits would create 

administrative burdens. But Alaska’s Equal Protection Clause requires more than just 

a rational connection between a classification and a governmental interest; even at the 

lowest level of scrutiny, the connection must be substantial.

Wilkerson v. State, Dep t o f  Health & Soc. Servs., 993 P. 2d 1018, 1024 
(Alaska 1999); State v. Albert, 899 P.2d 103, 1 15 (Alaska 1995).

4H See Isakson v. Rickey, 550 P, 2d 359, 362 (Alaska 1976) (approving of “ less 
speculative, less deferential, more intensified means-to-end inquiry" for traditional

(continued...)



It is significant that other agencies, political subdivisions, and states 

provide, or have provided, employment benefits to their employees’ same-sex domestic 

partners. The state does not dispute the plaintiffs’ contention that the University of 

Alaska does or did so and that it adopted qualifying c r ite ria .L ikew ise , other states50 

and municipalities,51 including the City and Borough of Juneau,52 offer the same health

*(.. .continued) 
rational basis test).

49 « •
Under the university’s plan, an employee and the employee’s partner submit 

an affidavit stating that they are financially interdependent partners and meet certain 
criteria of commitment and dependency. They must meet eight criteria including: having 
an exclusive personal relationship with each other for at least the last twelve consecutive 
months and an intention to continue the relationship indefinitely; residing together at the 
same primary residence for at least the last twelve consecutive months and intending to 
reside together indefinitely; considering themselves members of each other’s immediate 
family; being responsible for each other’s common welfare; and sharing financial 
obligations. They must also attest that they meet at least five of a second set o f eight 
criteria, including: jointly purchasing or leasing real property; jointly owning an 
automobile; sharing a joint bank or credit account; naming each other as life insurance 
beneficiaries; and naming each other as primary beneficiaries in each other’s wills. 
UNIVERSITY o f A la s k a , Explanation o f Availability o f  Benefits Based on Financia lly  
Interdependent Relationship, at http://info.ala.ska.edu/hr/ forms/PDF/B 140- 
FlPExplanation.pdf (last visited June 13, 2003).

E.g., C a l.  G o v ’t  Code § 22818, amended by 2005 Cal. Legis. Serv. 418 
(West); O r. Admin. R. 101-015-0005(c); Wash. Admin. Code § 182-12-260. A more 
complete list of states that provide health benefits to domestic partners can be found in 
a database maintained by the Human Rights Campaign. The database cai, be accessed 
through the organization’s website at http://www.hrc.org (last visited October 21,2005).

According to the Human Rights Campaign’s database, 130 cities and 
counties offer domestic partner benefits. As of October 21,2005, the cities and counties 
included, for example, Atlanta, Broward County, Chicago, Denver, and New York City. 
See A t la n ta ,  Ga., Code o f O rd inances § 2-858; B ro w ard  Cou n ty , F l., Code § 16 
1/2-156; Chicago, I I I . ,  M u n ic ipa l Code ch. 2-152-072; Denver, Co., Rev. M un ic ipa l

(continued...)

http://info.ala.ska.edu/hr/
http://www.hrc.org
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benefits to domestic partners, per their eligibility standards, that they offer to married 

couples.

We do not assume, as plaintiffs assert, that the state and the municipality 

can simply adopt the methodology the University o f Alaska adopted to administer its 

programs The state has many more employees than the university. Nonetheless, that 

many other agencies, municipalities, and states offer employment benefits to their 

employees’ same-sex domestic partners suggests that the governments’ legitimate 

administrative concerns can be satisfied. The availability of these benefits elsewhere 

persuades us that administrative difficulties are not an insurmountable barrier to 

providing benefits if our constitution requires that they he provided. We therefore 

conclude that the absolute exclusion of samc-sex couples is not substantially related to 

the goal o f maximizing administrative efficiency.

P ro m o tio n  o f  m a rr ia g e . The state and municipality assert that they have 

a legitimate interest in the promotion of marriage. To support this assertion, the 

municipality points to "the ancient cultural and legal : tafus of marriage” and the place 

o f a marriage between one man and one woman as “the historic foundation of society.” 

Amicus curiae Alaska Catholic Conference also contends that the promotion of marriage 

is a legitimate state interest. It cites in support several United States Supreme Court 

decisions that have recognized the right to marry as ” involv[ing] invests o f basic

(...continued)
C o d e  § 18.321 (4)-18.328; N ew  Y ork  C it y , N.Y., A dm inistrative  C ode  § 3-244(Q.

See http://www.juneau.lib.ak.us/cbjfrisk_management/pdfs/2005/Enroll- 
ment Guide2005.pdf (last visited June 6, 2005).
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importance in our society.”53 The Supreme Court has also explained that “marriage is 

a social relation subject to the state’s police power.”54

We have never considered whether the promotion of marriage is a valid 

governmental interest.

Plaintiffs argue that whether or not the promotion of marriage is a legitimate 

governmental interest, the state is not truly interested in promoting marriage, because, 

i f  it were, it would not have prevented gays and lesbians from entering into married 

relationships. This argument has little merit. The state rightly argues that just because 

the legislature did not want to promote same-sex marriage does not mean it did not have 

a sincere interest in promoting “traditional” marriage.

Plaintiffs also challenge the legitimacy of any interest in promoting 

marriage. They argue that the state and municipality “may not assert an interest in 

promoting married relationships for its own sake.” They claim that the government “may 

not favor a class simply because it favors the class,” and that discrimination is never a 

legitimate interest. That proposition is certainly correct, but the promotion of marriage 

in and of itself is not necessarily discriminatory. And it is not irrational. Among other 

things, it can encourage family stability (an undeniably valid public goal), as the Alaska 

Catholic Conference argues.

Boddie v. Connecticut, 401 U.S. 371, 376 (1971); see cdso Loving  v. 
Virginia , 388 U.S. 1,12 (1967) (describing marriage as “one o f the vital personal rights 
essential to the orderly pursuit of happiness” by free people); Skinner v\ Oklahoma ex rel. 
Williamson, 316 U.S. 535, 541 (1942) (“one of the basic civil rights o f man”); Meyer v. 
Nebraska, 262 U.S. 390, 399 (1923) (“essential to the orderly pursuit o f happiness”).

54 Loving , 388 U.S. at 7; Maynard v. H ill, 125 U.S. 190, 205 (1888) 
(“Marriage, as creating the most important relation in life, as having more to do with the 
morals and civilization of a people than any other institution, has always been subject to 
the control of the legislature.”).



As to this issue*, plaintiffs’ true challenge is to the decision to promote 

family stability among opposite-sex couples but not among same-sex couples. They 

argue that the social good from family stability in same-sex relationships is just as 

important and valuable as the social good from stable opposite-sex relationships, 

Assuming plaintiffs’ argument is correct, it would not establish that an interest in 

promoting manage is not legitimate. Given the social benefits potentially inherent in 

marriage and the Supreme Court’s statement that marriage is subject to state regulation,55 

we conclude that the promotion of marriage is at least a legitimate governmental interest.

We accept the state’s contention that providing employment benefits to 

spouses o f its employees may encourage persons to marry or stay married. Such benefits 

are financially valuable and their availability may be an important or even critical factor 

to persons deciding whether to ma»ry. But the question here is whether the means chosen 

to advance the interest are substantially related to the governments’ interest.

The first part o f the chosen means —  providing a benefit to spouses —  is 

directly related to advancing the marriage interest. But the second part o f the chosen 

means —  restricting eligibility to persons in a status that same-sex domestic partners can 

never achieve —  cannot be said to be related to that interest. There is no indication here 

that denying benefits to public employees with same-sex domestic partners has any 

bearing on who marries. There is no indication here that granting or denying benefits to 

public employees with same-sex domestic partners causes employees with opposite-sex 

domestic partners to alter their decisions about whether to marry. There is no indication 

here that any ofthe plaintiffs, having been denied these benefits, will now seek opposite- 

sex partners with an intention of marrying them. And if such changes resulted in sham 

or unstable marriages entered only to obtain or confer these benefits, they would not

S e e  L o v i n g , 388 U.S. at 7.
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seem to advance any valid reasons for promoting marriage. In short, there is no 

indication that the programs’ challenged aspect —  the denial o f benefits to all public 

employees with same-sex domestic partners —  has any relationship at all to the interest 

in promoting marriage. To repeat: making benefits available to spouses may well 

promote marriage; denying benefits to the same-se domestic partners who are absolutely 

ineligible to become spouses has no demonstrated relationship to the interest of 

promoting marriage.

The municipality raises several other arguments that justify brief response. 

It asserts that it can properly limit eligibility because the Marriage Amendment sanctions 

the marriage relationship. We discussed above the effect o f the Marriage Amendment 

and rejected a contention that it altogether forecloses plaintiffs’ equal protection claims 

See Part III.B. Moreover, the marriage relationship sanctioned by the amendment cannot 

justify unequal treatment unless the means relate to the purpose. No one has suggested 

that the Marriage Amendment would perm.t the municipality to double the pay of only 

its married employees or permit it to hire only married persons.

The municipality seems to imply that accepting the plaintiffs’ arguments 

would require defendants to extend marriage benefits to members o f "other non- 

traditional marriages,” such as persons in polygamous relationships. But polygamy is 

illegal in Alaska,56 as are incestuous relationships.57 Even though same-sex domestic

t i • S8relationships are not marriages in Alaska, they are not illegal. And, following

AS 11.51.140.

57 AS 11.41.450.

Alaska Const, art. I, § 25.



Lawrence v. Texas, they could not be made illegal.59 Nothing we hold here would 

require public employers to extend to members of polygamous or incestuous 

relationships the employment benefits they provide to their employees’ spouses, 

d. E q u a l p ro tec tio n  conclusion  

The governmental interests o f cost control, administrative efficiency, and 

promotion of marriage are legitimate, but the absolute denial of benefits to public 

employees with same-sex domestic partners is not substantially related to these 

governmental interests.

In this case, because the programs at issue govern the governments’ actions 

in their specific capacities as public employers, rather than in their broader governmental 

capacities, the programs’ marital preferences would have difficulty meeting the means- 

to-end fit requirement unless they had a fair and substantial relationship to the 

governments’ roles as public employers. When the state or a political subdivision acts 

in this capacity, it is subject to the overarching principles set out in article I, section 1, 

and article XII, section 6, o f the Alaska Constitution. Those sections guarantee all 

Alaskans “the rewards of their own industry’’ and require public employment to be based 

on merit.60 Programs allowing the governments to give married workers substantially 

greater compensation than they give, for identical work, to workers with same-sex 

partners cut against these constitutional principles yet further no legitimate goal of the 

governments as public employers. However legitimate these programs’ broader policy 

goals may be, then, the means they employ would not be fairly and substantially related

Lawrence v. Texas, 539 U.S. 558, 567 (2003) (holding that states may not 
criminalize private, consensual homosexual relations).

Alaska Const, art. I, § 1 (“This constitution is dedicated to the principle^ 
that all persons have a natural right to . . . the enjoyment of the rewards of their own 
industry. . . .”); Alaska Const, art. XII, § 6.
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We therefore conclude, applying minimum scrutiny, that the challenged 

programs violate the individual plaintiffs’ right to equal protection of the law.

D. Trombley v. Starr-Wood Cardiac Group Does Not Control Here.

The state argues that comments we made in Trombley v. Starr-Wood 

Card iac Group, P . C bl “should be dispositive” of the constitutional issuer now before 

us.

Trombley did not address constitutional issues. The Trombleys appealed 

the dismissal of their malpractice claims arising out o f Barbara Trombley’s medical care. 

One issue was whether Dale Trombley could bring a loss-of-consortium claim. While 

Barbara was being treated, she was cohabiting with Dale Trombley but was married to 

Keith Bradick. Some months later she divorced Bradick and married Dale Trombley. 

The superior court rejected Dale’s consortium claim on summary judgment. In 

considering Dale’s appellate contention that an unmarried cohabitant could claim loss of 

consortium, we said that “[wjhether spousal consortium claims should be extended to 

unmarried cohabitants as a general matter is not an easy issue to resolve. There are 

reasonable arguments on both sides.”62 We did not decide whether, “as a general 

matter,” unmarried cohabitants could ever claim loss ofconsortium. We instead affirmed 

the denial o f the consortium claim because one of the cohabitants was actually married 

to someone else when the alleged malpractice occurred.63

The state contends that it follows from our quoted characterization of the

to furthering those goals.

Trombley v. Starr-Wood Cardiac Group, P  C., 3 P.3d 916 (Alaska 2000). 

6‘ Id. at 923 (emphasis added).

63 I d .
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argum ent lim itin g  consortium  cla im s to legal sp ou ses as “reasonab le” that the 

leg is la tu re ’s c h o ic e  in d en y in g  em p loym en t benefits to unm arried cohabitants m ust also  

be “reasonab le and h ence constitu tional."  It asserts that both areas “concern sim p ly  the 

right to rece iv e  m o n e y .”

A nd  o f  cou rse, because they w ere not a sa m e-sex  cou p le, nothing prohibited  

D ale and Barbara from m arrying as soon  as Barbara d ivorced  her prior sp ou se . P laintiffs 

correctly  ob serve that this court there “analyzed  d istin ctio n s b etw een  m arried 

h eterosexu a l co u p les  and unm arried heterosexual cou p les, w h o  can marry. It did not 

an a ly ze  d istin ctio n s b etw een  heterosexual cou p les [and] lesb ian  and gay co u p les , w ho  

cannot m arry.” (E m p h asis in orig ina l.) That w e stated in dictum  that it w as “reasonab le” 

not to a llo w  con sortiu m  cla im s by unmarried cohabitants d o es not m ean that the 

g overn m en t can treat unm arried cou p les o f  the sam e sex  d ifferently  than it treats 

unm arried co u p les  o f  the o p p osite  sex .

E. R e m e d y

P lain tiffs do not contend  that finding an equal protection  v io la tion  w ould  

require that the b en efits  program s th em selves m ust end; they sim ply  seek  the sam e  

ben efits and opportun ities potentia lly  available to op p osite-sex  cou p les. O nly the spousal 

lim itations in the program s are unconstitutional, and they are invalid  on ly  to the extent 

they deny b en efits  to persons w ho are absolutely  precluded from b ecom in g  e lig ib le  for 

those benefits, ev en  though their dom estic  relationship is not illegal.

T herefore, one p ossib le  rem edy w ould  be to g iv e  the state and the 

m un icip ality  a reasonab le opportunity to adopt standards for m aking these benefits  

ava ilab le  to persons d eem ed  e lig ib le . M any other public em p loyers now  have program s



that m ay be u sefu l m o d e ls ,64 and private em p loyers m ay a lso .65 H aving held 

u nconstitu tional the ex clu sio n  o f  sa m e-sex  co u p les  from a ccess  to c iv il m arriage, the 

Suprem e Judicial Court o f  M assachusetts in Goodridge v. Department o f Public Health, 

vacated  the departm ent’s sum m ary ju d gm en t and rem anded for entry o f  judgm ent 

con sisten t w ith  its op in io n . But it stayed entry o f  ju d gm en t on rem and for 180 days to

p eim it the leg isla tu re “to take such action  as it m ay deem  appropriate in light o f  this
• • ,>66 op in ion .

B eca u se  the parties have not addressed the issu e  o f  rem edy, or how  the 

state and m un ic ip ality  m ay com p ly , w e invite supplem ental briefing on this issue.

IV . C O N C L U S IO N

W e co n clu d e that the public em p lo y ers’ sp ou sa l lim itations v iolate the 

A laska C o n stitu tio n ’s equal protection clause. W e therefore V A C A T E  the judgm ent 

b elo w . A fter hearing from the parties about the issue o f  rem edy, w e w ill R E M A N D . 

U ntil w\. reso lve  the issue o f  rem edies, the disputed benefits program s remain in effect.

See supra notes 4 9 -5 2 .

A ccord in g  to the Human Rights C am p aign ’s database, 247  Fortune 500  
com p an ies offer  dom estic  partner benefits. T he database can be a ccessed  through the 
organ ization ’s w eb site  at h ttp://w w w .hrc.org (last v isited  O ctober 21 , 2005).

Goodridge v. Dep't o f Pub. Health, 798 N .E .2d  9 4 1 . 9 6 9 -7 0  (M ass. 2003);  
see also Baker v. Slate, 744  A .2d 864 , 886  (V t. 1999). In Baker, the Verm ont Suprem e  
Court deferred to the prerogatives o f  the legislature “ to craft an appropriate m eans o f  
addressing  this constitu tional m andate.” It therefore left the current statutory schem e in 
effect “ for a reasonable period o f  tim e to enable the L egislature to consider and enact 
im plem enting  leg isla tion  in an orderly and exp ed itiou s fa sh ion .” Id. at 887.

http://www.hrc.org
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Barbara Belknap, 4481 Abby Way, Juneau, Alaska 99801, 780-8602

Public Testimony, HJR 9, March 27, 2007

I am here to testify against HJR 9. Former House Speaker Gail Philips helpeJ me decide 
what I woul J say today.

Represent itive Phillips is in a new television ad for Northern Dynasty Minerals’ Pebble 
Mine. In *ne ad, she says that fairness is an Ai iskan moral value. She is also quoted in 
yesterd'iy’s paper as saying that attacks on the Pebble Mine are “so unfair that I think it 
is un-American and un-Alaskan.”

Fairness is in the eye of the beholder. When our children were young, my husband and I 
had Lie final say when they couldn’t agree. Ine\' ably, one would end up crying, “That’s 
not fair!” In our democracy, when two parties cannot agree on what is fair, the issue 
goes to the courts for an impartial decision.

We »ie here today because some members of the administrative and legislative branches 
didn't like a decision made about fairness by the judicial branch. The judges ruled that it 
was not fair for some public employees to get employment benefits by virtue of 
marrit go, while their co-workers who were in committed same-sex relationships were 
denied benefits. %‘S /k  S. i* U / w \ M ^ u jj.

The state constitution guarantees equal prote-.iion, and, since the,workers were 
prohibited by the constitution from marrying, the fair and just thing to do was to provide 
equal benefits for equal work.

The overarching goal of good government/should be making/sure that as many people^ 
as possible have health benefits, not tying to take them away.

*
. .  U i I i i n  * l .h i  l l  ■  ......................................Y< j  VC ui ^  f f —

I am an Alaskan and I have to respectfully disagree with Representative Phill.ps.
Fairness is not an inherent moral value for Alaskans or we wouldn’t be here today.
“ Live and let live” used to be an Alaskan philosophy, but obviously that is no longer* 
true.

This resolution will further divide Alaskans. The us versus them public discourse will 
continue to hurt our gay und It sbian family members, friends and neighbors who 
contribute so much to our state. Ultimately, i f the two proposed amendments !o the 
constitution pass, existingthencfils will be taken away from hard-wr.rking Alaskaff ifr ttc 
cmpiiyccs.

Now, t’lal is really unfair.
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HJR 9

THANK YOU MR. CHAIRMAN.

M Y SUBJECT TO D AY IS “ WHAT ARE WE FIGHTING 

FOR?”

I BEGAN MY 36 YEARS OF MILITARY SERVICE BY 

ENLISTING AS A PRIVATE OF INFANTRY IN THE 

US ARM Y RESERVE IN 1955. AT THAT TIME WE 

STILL HAD IN OUR UNIT MANY VETERANS OF THE 

KOREAN WAR, AND SOME OF WW IJ, WHO 

REMEMBERED THE OLD CLICHE, “ WHAT ARE WE 

FIGHTING FOR?” IT WAS MOST OFTEN SAID IN 

JEST, AND THE STANDARD RESPONSE WAS 

USUALLY THAT WE WERE FIGHTING FOR SOME

PINUP QUEEN OR FOR THE CHANCE TO CHASE 

SOME PROSPECTIVE PINUP.



BUT THE QUESTION ALSO HAD A POTENTIAL 

HARD EDGE, AND THE DEPARTMENT OF THE 

ARM Y MADE SEVERAL TRAINING FILMS WITH 

THE SAME TITLE. THE FILMS INVARIABLY 

CONVEYED THE MESSAGE THAT WE WERE 

FIGHTING TO RID THE WORLD OF BULLIES, BE 

THEY GERMAN, JAPANESE, OR SOVIET. AND 

THAT SEEMED TO ME LIKE A GOOD THING TO 

INVEST ONE’ S LIFE TOWARD.

I HAD OCCASION TO REMEMBER THAT MESSAGE, 

OFTEN, IN THE NEXT 36 YEARS. WHEN THE RIFLE, 

HELMET, AND PACK SEEMED LIKE TOO MUCH TO 

CARRY, OR WHEN GREEN WAT ER CAME OVER



OVERBOARD, OR WHEN THE^CANAL I WAS 

TAKING M Y BOAT ALONG SEEMED TOO LONG, 

TOO STRAIGHT, AND TOO NARROW, I THOUGHT A 

LOT ABOUT WHAT ] WAS FIGHTING FOR.

I BELIEVED, MR CHAIRMAN, THAT I WAS 

FIGHTING TO PRFVENT THE KIND OF BULLYING 

THAT SINGLES OUT SOME OF OUR CITIZENS FOR 

INFERIOR STATUS; THAT APPLIES SOME KIND OF 

TEST THAT UNDERMINES THEIR CITIZENSHIP; 

THE KIND OF BULLYING THAT MADE POSSIBLE 

THE RISE OF NAZIS, FASCISTS, AND COMMUNISTS 

TO THE CONTROL OF ONCE-PROUD NATIONS, 

AND WHICH REQUIRED ALL OF OUR MANPOWER 

AND TREASURE TO OVERCOME. I WAS, AND



REMAIN, PROUD OF WHATEVER SMALL ROLE I 

HAD BEEN ABLE TO PLAY IN THAT EFFORT, AND I 

BELIEVE THAT MOST AMERICANS SHARE IN THE 

PRIDE THAT COMES WITH HAVING OVERCOME 

THAT KIND OF BULLYING.

AND SO I ASK THE COMMITTEE TO TABLE THIS 

RESOLUTION, AND REASSURE THOSE OF US WHO 

THOUGHT WE KNEW WHAT WE WERE FIGHTING 

FOR, THAT THE A L A SK A  LEGISLATURE 

UNDERSTANDS WHAT WE HAVE ALL FOUGHT 

FOR.



HOUSE STATE AFFAIRS COMMITTEE 
MARCH 27, 2007 

TESTIMONY ON HJR 9

My name is Marsha Buck and I am here representing PFLAG Juneau. PFLAG 
stands for Parents, Families, and Friends of Lesbians and Gays. I am a 
parent.

Alaskan voters recently gave you, the Legis.atufe, a mandate, didn’t they! 
They shortened the legislative session from 120 diys to 90 days beginning 
next January. Alaskans appear to be giving you the message that they want 
you to use your time wisely not frivolously during the legislative session. It 
seems to me that this hearing today may be the very type of activity that 
Alaskan voters had . mind when we made the 90 day vote.

You do not need to be here this morning, nor do I. The advisory vote 
scheduled one week from today does not need to be occurring either. And 
especially, BOTH this hearing and the advisory vote TOGETHER do not need to 
be happening. Together they give the appearance of a huge waste of time and 
money.

Unless, of course, a particular group is into political maneuvering or a 
particular group is somehow using the removal of my daughter’s health 
benefits for some purposes I don’t understand, purposes that go against the 
Alaskan value of fairness. But I would love to trust that you, our legislators, 
would not use my daughter and her rights to try and trick people into voting 
the way a minority group would like them to vote next Tuesday.

No, I would love to trust that you, our legislators, would render unto Caesar 
that which is Caesar’s, in this case your time and loyalty to the process of 
running one third of the balanced 3 part state government, and would render 
unto God what is God’s, which is in all cases your deeply religious side that 
follows the commandment to love your neighbor as yourself, and that neighbor 
includes my daughter and many Alaskans like her. The way a legislative body 
shows love is not by going out individually to shovel driveways, although we all 
know that help has been badly needed this winter, but by making certain that 
Alaskans who are like my daughter have the health care benefits that they 
have worked to earn.

Please do not pass HJR 9 out of this committee. It is time to VOTE NO today 
just like we will Vote NO on April 3rd.



Testimony on HJR. 9 March 27, 2008  
Lin Davis

This bears repeating: I like what Pres Bush said at Coretta Scott K ing's funeral: “Her 
work made us whole." Let’s use Coretta's life and Pres. Bush's words as a measuring 
stick, and see how HJR 9 holds up.

First, IIJR 9 w ill take away the health insurance and survivor benefits that I am now  able 
to offer nn same ex my life partner. Imagine, taking away health benefits. W e've been 
together 19 yrs, and we're on our 3 ,d set o f  dogs. My partner is se lf  employed, and my 
health insurance is all that she has. A s an older couple, w e are very financially 
vulnerable: i f  she had a major medical crisis and had no health insurance, w e could 
quickly lose our home and slide into bank.uptey. If my partner had to enter a nursing 
home, I would not be able to remain in our home.

We could lose so much so quickly. And how does taking away her health insurance 
serve the public good?

I low will it help our community i f  she is prevented from getting my last paycheck and 
death benefits?

Because HJR 9 makes us financially very vulnerable, our whole community loses if  the 2 
o f  us are in health financial crisis. It costs everyone: local businesses, the hospital, the 
city, the state, when w e can’t financially survive. HJR 9 does not strengthen our 
communities. HJR 9 is clearly bad public policy. It appears to be punishing those o f  us 
who are different. I his is not a Coretta.

I he intent o f  I IJR 9 is to make sure that certain groups o f  people are kept financially and 
socially vulnerable and marginalized. Why would anyone want t<' o that to a group o f  
their fellow Americans?

At a time wK*n most states are figuring out how to provide health insurance for A id . 
citizens. Alaska will be in a race to the bottom by proposing to take away health and 
survivor benefits from gay em ployees who are in committed long term relationships. 
Note, the net has widened and now unmarried men and women are also targets o f  I UR 9.

2) I IJR 9 is so  un-Alaskan. We know these exact words are imported from Michigan 
where this policy has been damaging to the public good.

Alaskans believe in fairness and equal pay for equal work. What kind o f  exoi iple are we 
setting for our youth when they see it is okay to treat gay people and unmarried people as 
2 nd class citizens? My co-workers at the job  center are pleased that after 10 years o f  
working there. I am finally making a salary equal It theirs. Our benefits are 4 0 %  o f  our 
pay.



Alaskans are proud o f  our constitution and its eloquent equal protection which indeed 
lives up to Coretta's life work. HJR 9 appears to be another prong in a movement called 
“N o Gays Left in the Constitution."

What if  the signers o f  this resolution are v.iknowingly writing their child or niece or 
nephew or grandchild out o f  constitutional equal protection? What a deeply harmful 
action toward a family member you didn't know is gay or doesn't plan to get married.

Last Sunday’s headlines said that 75 Juneau high school students have tried to kill 
them selves in the last year. Not that all o f  them or any o f  them are gay, but that they 
cannot sec them selves happily alive and working and making a living and feeling  
tenderly connected in a society that is constantly dividing people against each other and 
not respecting differences.

HJR 9 targets certain groups o f  peopie, and it docs not make us whole. Constitutional 
equal protection makes us whole.

I HR 9 will prevent employers from providing the work-related merit-based benefits that 
they deem necessary. Here in Juneau. CBJ, Bartlett Hospital, the university, Alaska 
Airlines. Blockbuster. Freds, Laidlaw, M cDonalds, Radio Shack, Safeway, Starbucks. 
Tesoro, UPS, W ells l argo and Home Depot and Wal-Mart have succes sfully offered 
same sex benefits for years. These large com panies know that offering equal pay for 
equal work gives them the ability to hire and retain talented workers. Good public policy. 
Every*, ne wins.

It's interesting that 6 o f  the 12 states that offer same s \  dom estic partner benefits also  
offer them for heterosexual couples who can show all the documents that indicate 
financial interdependence and life partnership.

I IJR 9 will tangle with the rights o f  Alaskan em ployers and that doesn’t sound like good  
public policy either.

As som eone who graduated from a Christian college, there is som ething very wrong. \er> 
un-Christian. very un-Jesus-like, when certain minorities are constantly targeted with 
harmful legislation like IIJR 9.

I lere in Alaska, w e have so many important issues to deal with, and we need minds and 
hearts and energies ready to tackle a gas line and coastal villages falling into the sea.

A mind is a precious thing to waste on the politics o f inequality.



M A R - 2 7 - 2 0 0 7  T U E  0 9 : 2 6  A H  A N C H O R AG E  L I O F A X  NO. 9 0 7  2 6 9  0 2 2 9 P. 0 2

FEBRUARY  *f D
Friday < 2904 / J

ALllON LIU T

. r T A ^ .u v r t - — n ' | K ^ - = !  
- -  / k * ^  </-V.TCS—  \ s £ r v r \ --

-A - .~ S -*p isn .czv\ -\ - n  (- / jb & g ^ r tS '-  

f o f t j L s t J r r l u s l  •. . .  —  . r

. I  < 3 c r t . ^ f '(  r to T T i 4<yt _ ^ - c j /V ® s » n  f> e c  S
Ba&ifcfe£-Jba AUrj£ 2 * 1

7 ^  C u + 'c . 2 - - e n  c , . ,  
j S  / l a  / 7 ? j  * i .c i- £ L £ J L .u tb L G .n ft3
A)j 6>lA  J-hd  ( j^ P * 4 * V v u j-  xi

yp ^ n ~ \  -----
L u -> -» o -g _  \q —.

, p  /%■ y q ju A W  - i

h  M & L  s . .  . . . ^  t ^  H - r s  _ £ f l g  -LSptt
. V c i U " t i o a X  - ^

U  W i k t f V O  S  ^ 5  C ^ / o v n ^

•3

M)£Z
y#i>.

H i ' * *  —
7 Z V -7 '_ D  u fe c * i_  A v ^ -  . . .
A u < h  A * -  f A s ? y __________



M A R - 2 7 - 2 0 0 7  T U E  0 9 : 2 7  A H  A N C H O R AG E  L I O F A X  NO. 9 0 7  2 6 9  0 2 2 9

Good morning. I can see no reason whatsoever to amend our constitution to further 
t ifine marriage and its benefits. I am a happily married woman. My husband and I 
have a blended family of five adult children and 12 grandchildren. I do not see how 
this legslation will in any way improve my life, my husband’s life, or the lives of any of 
my ohildren or grandchildren. In fact I see the very ham,.ul effects this legislation 
will have on our gL/ son and his partner. These two young men work h ird at their 
jobs, work hard at higher education, contribute to our family culture, and society *  «*. X I l  
large. These two men are truly as dedicated to one another as my husband and I are 
to each other. To remove benefits from them that they have worked for and truly 
earned is hateful and crimir. jI. The only basis for HJR 9 is hate. Hate of a minority 
population In this state. Forgive me. but I thougit the legislative body was elected by 
the people to repret ant the people and protect their rights. How does HJR 9 protect 
the earned rights of my son and his partner? Our Constitution should not have been 
amended in 1998 and should not be amended now. -HJR 9 is nothing more than a 
hate crime. Please defeat HJR 9 in this committee. ̂

1  t t y )  b o [ > & l ^  ̂

& .  ~l o
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My name is Steven Jacquier and I am speaking on behalf of myself and my family.

My partner is a retired U/ i professor and small business owner. I am a teacher, have 
taught for many years In Alaska's rural villages, and now also own and operate a small 
busjness. This is a second relationship for both of us; Doran lost his first partner, Frank, to 
diabetes after they were together for 27 years. I lost my first partner, Robb, after 13 years. 
Doran and I have now been together for 5 going on 6 years and will doubtless remain a 
couple for the rest of our lives; between the two of us we have worked in Alaska for 43 
years so far. Our family resides in South Anchorage. Our daughter, Kristina, is in high school 
and our son, Andrew, is in college; raising children and putting them through college Is 
indeed expensive.

We pull our own weight and are not a burden upon anyone else.

My partner and I have worked long and hard in Alaska and continue to do so now; our 
payroll contributions have funded the coverage of our married coworkers for decades. I am 
currently covered by my partner’s insurance but if this bill succeeds, though, then after 
having paid In once already via our payroll deductio* *s w - would be forced to also seek 

private health coverage, pulling out our wallets a second time to pay at private rates, on top 
of our labor having subsidized coverage for our coworkers' spouses for 43 years.
Obtaining equivalent medical insurance at private rates is very expensive; money which 
could be much better spent on our children's needs and college tuition fees.

Bills like this in the South were called Jim Crow laws; tfiey marginalized and disenfranchised 

people of color, foroed wh're folks to be parasites upon the labor of people of color, and 
were bad for everyone. J.m Crow laws existed because a righteous majority was content 
to tyrannically exploit and abuse a minority, not an admirable exercise of good Christian 
values. This is n o  d i f f e r e n t . Gay people are just as God created us; we have no more 
choice about that than we do bout our skin color.

7
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Just as women should receive pay equal with that of men for performing equal work, 
Alaskans in longstanding committed relationships contributing to our community wfth their 
labor yet who are prohibited from marriage absolutely do merit treatment equal with that 
accorded our married ooworkers. The Alaska constitution says so, the highest court in this 
state says so, and common decency says so. We work just as hard, pay In jus: as much, 
we too have children in school and college, we would go to dty hall and sign a civil marr age 
contract If we oould, and many of us have certainly been together as committed u n m a r r l . t d  

couples far longer than most heterosexual m a r r i e d  couples. If the situation were turned 
around, with this bill directly targeting our married coworkers and forcing us to become 
parasites upon them, then as fair-nv led good neighbors we would nc» stand for it!

This hill turns our married coworkers into parasites. Yes, parasites. Parasites benefiting at 
the expense of others--like bloodsucking leeches and tapeworms-by taking from the labor 
of coworkers with families who are barred from marriage. Parasites do not make for good 
coworkers, nor good neighbors, nor a healthy Alaska. Parasites are without any shred of 
honor or dignity, and people who embrace being parasites should not even think about 
trying to daim the high moral ground on this issue.

Pandering to prejudice, HJR 9 seeks to pervert the Alaska constitution by inverting the 
whole purpose of a constitution to stnp away equal treatment and unfairly target a specific 
group (unmarried families) for harm while creating special protections and spedal pnvileges 
for others (married families), thus effectively forcing the latter to be parasites upon their 
coworkers and neighbors, whether they want that despicable role or not

Quite likely some members of this committee actually are listening to testimony with an 
opc.. rnmd and a genuine desire to sort out that which will best serve our community here in 
Alaska. Unfortunately, It Is also falrty likely that some of you are so enmeshed in partisan 
politics that you are merely making a cynical protonse at listening for the sake of form. 
Whichever group you fall into I hope that you can recognize that such a divisive, fiscally

2



irresponsible, and maliciously prejudicial hill as this will-like a malignant burden of parasites- 
bring more and more grief, expense, and suffering the bigger it is allowed to grow ...and 
that harm will be to everyone.

The sponsors and supporters of this bill should feel deeply ashamed of themselves. How 
would you feel If your family, your children, were attacked like this? Prejudicially targeting and 
harming families and children is exactly that which HJR 9 does, make no mistake. Please do 
not become guilty of doing violence to other, through supporting this repugnant ley îafr>».. 
Please demonstrate maturity, exercise 'tatecraft, and through your actions be leaders we 
may feel proud to have serving in our legislature -please defeat this bill as well as every 
other bigotod effort which comes before you, regardless of whom it targets. Equal pay for 
equal work means just that: eqral. Not more, not less1 simply equal.

Thank you for Ik .. ning to my family; please feel welcome to contact us if you have any 
questions.

3
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m oM
Shelley S. Hughes 
P.O. Box 1496 
Palmer, Alaska 99645*1496 
907.746.3459

TO
Honorable Bob Lynn and Members of House Stale Affairs Committee 
House of Representatives * Alaska Slate Legislature 
Juneau, Alaska 99801

March 25.2007
f

Re: HJR 9 Constitutional Amendment: Benefits S t Mamagc

Dear Chairman Lynn and Members of the House Stale Affairs Commit lee

With the cunent opposing interpretations of the existing mamagc amendment in Alaska's 
Constitution. HJR 9 Mould provide a fair and reasonable opportunity for clarification.

A lth o u g h  I v a lu e  a ll  th e  p e o p le  o f  th i s  g re a t s ta le  a s  in d iv id u a ls , 'h e i r  b a c k g r o u n d s  a n d  
d if f e r e n c e s ,  th e  d e f in i t io n  o f  m a m a g c  is  t im e le s s  a n d  a c o re  fo u n d a t io n  o f  o u r  M ay  o f  l i f e  a n d  
M hat m c  h o p e  fo r  f o l lo u i n g  g e n e r a t io n s ,  it s h o u ld  no ! b e  le f t Of n lo  r e d e f in i t io n :  it i s  th e  u n io n  
b e tM c c n  o n e  m a n  axvl erne M o m an  o n ly . I a g r e e  th a t th e  n g h t s .  b e n e f i ts ,  o b l ig a tio n * , q u a l i t i e s  o r  
e f f e c ts  o f  m a m a g c  s h o u ld  o n ly  b e  e x te n d e d  o r  a s s ig n e d  to  th is  s o m e  u n io n

Alleging the xotcn to decide m bet her or not to further amend the Constitution on l' «itcr 
Mill rcsolxc the questions al hand regarding same sex benefits fur public employee, or ‘sell as 
other potential questions in the future

I appro.iale Rcpresoiiaiixe Coghill’s and the oo*sponsors* efforts lo settle this matter and 
respectfully ask the Members of the House Slate Affaiis Committee to moxe this resolution out 
of committee

Sincerely.

Shelley S Hughe*
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PROM 
ShdlevS. Hughes 
P.O. Bov 14%
Palmer, Alaska 99645-1496 
907.746.3459

Honorable Dob Lynn and Members of House Slate Affairs Committee 
House of Representatives - Alaski State Legislature 
Juneau. Alaska 99801

March 25.2007

Re: HJR 9 Constitution;.! Amendment: Benefits S c Marriage

Dear Chairman Lynn and Members of the House Slate Affairs Committee:

With the cuncnt opposing interpretations of the existing mamagc amendment in Alaska's 
Constitution. HJR 9 would provide a fair and reasonable opportunity for clanficalion.

Although I value all the people of this great stale os individuals, their backgrounds and 
differences, the definition of namagc is timeless and a core foundation of our way of life and 
what we hope for following gelations, it should not be left open to redefinition it is the union 
between »-nc man and one woman only I agree that the rghts. benefits, obligations, qualities or 
effects of mamagc should only be extended or assigned to this same union.

Allow ing the voters lo decide whether or not to further amend the Constitution on this matter 
will resolve the questions at hand regarding same sex benefits for public employecs— as well as 
other potential questions in the future

I appreciate Representative GoghiH'l and the co-sponsors' efforts to settle this matter and 
respccifully ask the Members of the House State Affair* Committee to mov e this resolution out 
of committee

Strvjerdy.
u s

Shelley S Hughes



March 25.2007

Rc: HJR 9 Constitutional Amendment: Benefits & Mamagc

Dear Chairman Lynn and Members of the House State Affairs Committee:

With the current opposing interpretations of the existing mamagc amendment in Alaska's 
Constitution. HJR 9 would provide a fair and reasonable opportunity for clarification.

Although I value all the people of this great state as individuals, their background* and 
differences, the definition of mamagc is timeless and a core foundation of our way of life and 
what we hope for following generation*; it should not be left open lo redefinition: it is the union 
between one man and one wo tan only. 1 agree that the rights, benefits, obligations, qualities or 
effects of marr <c should only be extended or assigned to this same union.

Allow ing the voters to decide w hether or not to further amend the Constitution on this matter 
will resolve the questions at hand regarding same sex benefits for public employees- as well as 
other potential questions in the future

I appicciatc Representative CoghiH's and the co-sponsors’ effort. to settle this matter and 
re , cctfully ask the Members of the House State Affairs Committee to move this resolution out 
of committee

Sincerely. 

( r ( L U * ^  (? f 'j 

Shelley S Hughes



n Dear Rap. Lynn.
1 an an ordained Luchoran pastor, working fu ll tine as a hospital s ta ff chaplain, 
prim arily with fam ilies in pediatrics, maternity and newborn lntennive caro. : an unable 
to attend Tuesday's hearing about HJR 9» however. I ask you to defeat th is proposed b i l l .
1 work every day witn a ll kinds of fam ilies, trad itiona l and nontrnditional. Not having 
access to health Insurance can be devastating to fam ilies ** I've seen deaths occur when 
fam ilies have put o ff medical caro bccauso they were afra id they could net pay for i t .

This issue is also personal for mo as a lesbian with a life  partner. Erin Pikey. A year 
and a half ago we were in a head-on car accident when another car crossed into our lane. 
We continue to deal with the ram ifications of that accident. Luckily for us. my employer 
began offe ring domestic partner benefits the following year, ai.d 1 don't know what we 
would have dono had Erin not had that access to insurance. Wo hcpo to raise a ch ild one 
day. Our fam ilies ex is t, and w ill continue to exist regardless of what leg.station is 
passed or defeated. X see groups arguing that th is measure is necessary to "protect the 
family* or *defend the fam ily.* This measure w ill cause harm to my family and to many 
others.
Do not amend our state constitu tion so that i t  w ill cause harm to eany fam ilies who do nr*, 
f i t  a trad iriona l mold. Excluding a ll "righ ts, benefits, obligations, qua lities , or 
effects of marriage* from those who are not in a lega lly married, one man-one woman 
relationship is a broad statement that could have devastating offocta fo r many fam ilies as 
well as economic ramif 1 cat ions fo r Alaskan businesses s triv in g to be competitive and just, 
and for our society as a whole. Please defeat HJR 9.

Thank you tor your consideration.
Rev. Susan H. HaIvor 
1?4S0 Rachel Ave.
Eagle River. AX 9997?
907.69S.S20i

Love recognises no barrie rs.
I t jumps hut lies, leaps fences, pcnetratvs walls to arrive at its  destination, fu l l of 
hope.
-- Maya A..ge!ou

I



^  ’r't*   - '   -      —   -  —  -

* Jj* r f

Please enter into the record my testimony to the 3 4  Affftia__
Committee on H j . e .  q

Cnmmltiui Name _ _
_  i w i O k M

Hill/Subject

■of rHmr O i^ iK tr/ mdihpf f  me*nr r<TV
o c a A j i 'K M i l fir fa s tu n , W er-H ie  law,. A0*«J t* M  m ? < r n \ J A  4fc« 

f a h r  « t e  o r  3 % r * « .  /  T f e  ( W T / w m ^

w M t . - i f f  n t l i y  o f  A v r ,  2 0 2 ?  / %  ^  •

b t J M ik : a  l«c*- of >4w)t|/ aw “fois a tw d tW S  p o & q fz  H a tld

uUirmineih ft “ ‘*<r j /u
4  amort e f lU ,  °*i* ** ^

*ir< *f« r /w -J th tf m  » * * * ' f t *  sa6'™ ft m . yt# *  "3?

S l f i N l D f ly i ft dofiiaic

_ i J f . ______________________
Kcptctcultag

6Q ta ftti.2  M U & Q i M J£ * -r#H
AUtlrvii /  t1*onc Number



lA Ju a #

r<fr*i

HAR-27-07 TOE 03-08 PH FBX LEGIS IIFCRHAT10N Mf NO. 8074583348 P. 05/08
• . * • •

ALASKA STATL LEGISLATURE

'dV  Z) o ,
PJcasc enter into the record my testimony to the  -3 M o tv r\0 \fi

■ i i r r - O  O t • ’ " ■ iaMnml',lcc Name ^ •
C o m m itte e  o n _ _  U 3 K . I  ___________ D ated  79 mrrJti Z(XJ i

bill /  .Subjvu . ' j i t31 u*t'h h *(«a (forth mu Cins/fon -feHA, mu Httn os A
Q \ c k t A \  U k \ l  Q j u k f a s  l a r k  C r e e d s , tT rfe ' u n r i ^ J x /  COnrn̂ ŝh/r},<1 1 ^ 5 ^  
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Why are wo liorc today?
1 respectfully suggest Uwt tho Legislature has more important matters to attend to. Alaska needs 
your work lo make our gas line u reality. Our schools roads and communities need your
attention. •;

■ •

I om here tmluy to oppose HJR 9 and the $l.2milli< i  wu arc spending on the non-hinding 
sjK’ciai election April 3,d Advisory vote ,

I om here because some people want lo take my health insurance. I have worked hand for this
health insurance. I work at the University, where t have received benefits for my family for tho
past six years lliat I have been employed there. I am very proud.nf our gpsat University that it
has paid its em ployees equally for ttboul 12 ycant/A s an Alaskan and an A merican; d on 't I . ^
deserve die same opportunity to provide hcaJth insurance for my family7 • A

hamily health insuruncc is an important, yoi might say, “life or death*’ element o f  job  
coinpensnlion. All Alaskiins deserve I!qual Pay for Lqual Work. I deserve lo be paid the same '' * J  
a<i the person working next tom e. /]  |o 4

,rN ow  is not the lime lo be taking away lieallh insurance from any Alaskan worker. o  .

W hose interests are you serving by taking away health insurance from me and other Alaskan ^  ^<l 9 
woikers?

* .  , ’ » * * < • , 
I am like most other Alaskans. I want my privacy aod l don’t want to stick my nose in my
neighbors business. But that is why we arc here today because some folks want to impose their
r.idicul views on Alaska. If you don’t fit (he narrow mold o f  these folks, they think you don’t
deserve any rights. I his is scary. Reasonable religious folks disagree with these tactics o f  hate
politics. Our country is founded on \uuaralion o f  church and stale. We cannot Id the morality o f
a few dictate and limit the rights o f  all Alaskans.

I wonder why ihe Advisory vole is completely different than HJR 9? 'I he Advisory votes asks us 
if  we want to Uike health insurance from gay people, but if passed HJR 9 would effect the rights 
o f  more than 16.000 heterosexual Alaskan families (source: 2000 US Census). Why the bail and 
sw itch/ It seems like the backers o f  HJR 9 und the Advisory Vole are playing up and 
encouraging bigotry towards gay Alaskans.

<‘-‘ k  ‘
As n friend s»kffc*mc, “wlawv Ik .iIiIi insurance would Jesus lake away?*’

I recall Jesus’ udvice wus that. **lic wIk» Ls without sin among you shall cast the first stone”

I ini Slallnnl 
27X0 Montevcrdr Rd 
Fairbanks, AK 99709  
3/4-9958
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From: on behalf of Rep. Bob Lynn
To: Andy Clary
Subject: RE: HJR 9

Hi Andy: HJR 9 has been scheduled in House State Affairs Committee on Tuesday, March 27,2007 at 8:00am. 

Sincerely,
Nancy Manly, Staff for 
Representative Bob Lynn 
465-2794

From: Andy Clary [mailto:abclary@gmail.com]
Sent: Thursday, February 15, 2007 3:22 PM 
To: Rep. Bob Lynn 
Subject: HJR 9

Representative Lynn,
When do you plan on hearing HJR 9 in State Affairs? I am very interested in this bill and fully support 
it.

Thanks,
Andy

3 / 2 3 / 2 0 0 7

mailto:abclary@gmail.com


Hi Andy: Thank vou for your email in support of HJR 9. The bill sponsor (Representative Coghill) has not yet 
requested a hea. ng in the House State Affairs Committee. When he does, we will schedule it. Thank you again.

Sincerely,
Nancy Manly, Staff for 
Representative Bob Lynn 
465-2794

From: Andy Clary [mailto:abclary@gmail.com]
Sent: Tiursda>. February 15, 2007 3:22 PM 
To: Rep. Bob Lynn 
Subject: HJR 9

Representative Lynn,
When do you plan on hearing HJR 9 in State Affairs? I am very interested in this bill and fully support 
it.

Thanks,
Andy

2 / 1 6 / 2 0 0 7
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Good morning. I can see no reason whatsoever to amend our constitution ti. further 
define marriage and its benefits. I am a happily married woman. My husband and I 
have a blended famRy of five adult children and 12 grandchildren. I do not see how 
this legislation will in any way improve my life, my husband's life, or the lives of any r f 
my children s* grandchildren. In fact I see the very harmful effects this legislation 
will have on our gay son and hhst partner. These two young men work hard at their 
jobs, work hard at higher education, contribute to our family culture, and society a* 
large. These two men are truly as dedicated to one another as my husband and I are 
to each other. To remove benefits from them that they have worker for and truly 
earned Is hateful and criminal. The only basis for HJR 9 is hate. Hate of b  minority 
population In this state. Forgive me. but I thought the legislative body was elected by 
the people to represent the people and protect their rights. How does HJR 9 protect 
the earned rights of my son and his partner? Our Constitution should not have been 
amended In 1998 ard should not be amended now. JUR 9 Is nothing more than a 
hate crime. Please defeat HJR 9 in this committee. ̂



My n a m e is  S te v e n  Jacquier and I am  sp eak in g  o n  behalf of m yself and  m y family.

My partner is  a  retired UAA professor and  sm all b u s in e s s  ow ner. I am  a  teacher, h a v e  

taught for m any y ea rs  in A laska’s  rural villages, and now  a lso  ow n and operate a  sm a l  

b u sin ess  This is a  se c o n d  relationship for both of us: Doran lost h is first partner. Frank, to 

d ia b e te s  after they  w ere  together for 2 7  y ea rs  I lo st m y first partner, R obb, after 1 3  y ea rs. 

Doran and  I h a v e  n o w  b e e n  together for 5  going  o n  6  y ea rs  and  will d o u b tle ss  rem ain a  

co u p le  for the rest of our lives; b e tw een  the two of u s  w e  h a v e  w orked in A laska for 4 3  

y ea rs s o  far. Our family res id es  m South  A nchorage. Our daughter. Kristina, is in h g h  sch oo l 

and  our so n . Andrew, is  m college; ra isn g  chrfdren and putting them  through c o le g e  is  

in d e e d  e x p e n s iv e .

W e pull our ow n  w eight and a 'e  not a  burden upon a n y o n e  e ls e

My partner and I h a v e  worked long and h a /d  m A laska and continue to d o  s o  now . our 

payro* contributions h a v e  funded the c o v era g e  of our married cow orkers for d e c a d e s  I am  

currently co v ered  by m y partner s  insurance but if this Ml s u c c e e d s , though, then after 

having paid in o n c e  a lready via  our payroll d ed u ction s w e  w ould b e  forced to a lso  s r e k  

private health  c o v e r a g e , puiimg out our w a le ts  a  s e c o n d  tim e to p ay  at private ra tes, o n  top  

of our labor having su b sid ized  c o v e r a g e  for our cow ork ers s p o u s e s  'or 4 3  y ea rs  

O btaining equivalent m ed ica l insurance at private ra tes t$ very e x p e n s iv e , m o n ey  w hich  

could b e  m uch befler sp en t on  our cM d ren ’s  n e e d s  and  co ftege  tu tion  fe e s

BAs like tins m th e Sou th  w ere  c a ie d  J«m Crow law s, they m arginalized and d isenfranchised  

p* ip le  of color, forced  w hite folks to  b e  p a ra sites  upon  th e labor of p e o p le  of color, and  

w ere  bad  for ev e r y o n e  Jim  Crow la w s ex is te d  b e c a u s e  a  r igh teous majority w a s  con ten t  

to ryranm caly exploit and ab»*ie a  m monty. not an  adm irable e x o / o s e  of g o o d  Christian  

v a lu es  This ts no dfttere if G ay  p eop io  aro just a s  G od  crea ted  us; w e  h a v e  n o  m ore  

ch o io e  about that than w t d o  about our skm color



Just a s  w o m en  should  rece ive p ay  equal with that of m en  (or perform ing eq u a l work, 

A laskans in longstanding com m itted relationships contributing to our com m unity with their 

labor yet w h o  are prohibited from m a m a g e  abso lu tely  d o  m ent treatm ent eq u a l with ‘.hat 

accorded  our married cow orkers T he Alaska constitution s a y s  so , the h ighest court in this 

sta te  s a y s  so . and com m on  d e c e n c y  s a y s  s o  W e work just as hard, pay  in just a s  m uch , 

w e too  h a v e  children in sch oo l and co lleg e , w e  would g o  to city h a i  and sig n  a  civil m arriage  

contract if w e  could , and m any o l u s  h a v e  certainly b ea n  together a s  com m itted unmarried 

co u p les  far longer than m ost h etero sexu a l marned c o u p le s  If the situation w ere turned  

around, with tins bill directly targeting our married cow orkers an d  forcing u s  lo  b e c o m e  

p arasites upon them , then a s  fair-m inded g o o d  n eigh b ors w e  w ould not stan d  for itl

This NR turns our m arned cow orkers vrto parasites Y es. p a ra s^ es P a ra sites  b en efitin g  at 

the e x p e n s e  of o th ets-liK e  b tood su cxm g le e c h e s  an d  ta p e w o r m s-b y  taking from th e  labor 

of cow orkers with fa m * e s  w ho a re barred from m a m a g e  P a ra sites  d o  not m ak e for g o o d  

cow orkers, nor g o o d  neighbors, nor a  healthy A laska P a ra sites  are without any sh red  of 

honor or dignity, and  p eo p le  w h o  em b ra ce  being  r«arasites sh o u ld  not e v e n  think about 

tryng to d a v r  the h g h  moral ground o n  tins issu e .

Pandering to  prejudice. HJR 9  s e e k s  to pervert the A laska constitution by  vrvertmg the  

w h ole p urpose o f a  constitution to strip aw ay equal treatm ent an d  unfaefy target a  specific  

group (unmarried fa m te s )  for harm  whfto creating s p e o a i  p re lection s and  sp ec ia l puvfteges  

for othe*s (m arned lamW es). thus effectively  foron g  the latter to  b e  p arasites upon  th ee  

cow orkers and  neighbors, w hether they w ant that d e s p c a b ie  role or not

Q uite i fcefy so m e  m em b ers of m ts com m itte e  a ctu a ty  a re ustervng to testim ony with an  

o p en  rrand and  a  g e n u * *  » e  to sort out that w hich wtf b e s t  se r v e  our com m unity  h ere  m  

Alaska Unfortunately, ft <3 a lso  faety hkefy that s o m e  of y ou  are s o  e n m e s h e d  m partisan  

politics that you  are m erely maJung a  cyrvcai p reten se  at ksterwig for the sa k e  of form  

W hichever group you  fa i vno I h o p e  that you  ca n  reco g n ize  that su c h  a  drvtsrve. hscafty

2



r e s p o n s ib le . and  mafeciousiy prejudicial btfl a s  this w ill-kke a m alignant burden of parasites  

bring m ore and m ore grief, e x p e n s e , and suffering the bigger it is  a llow ed  to grow  .. and  

that harm  will b e  to ev er  n e

T he sp o n so r s  and  supporters of 1  t>tl shou ld  fee l d ee p ly  a sh a m e d  of th e m se lv e s  H ow  

would you  feel if y o u  family, y o u  children, w ere attacked Hke this? Prejudoalty  targeting and  

harming fa m * e s  and chrfdren is exactly  that which HJR 9  d o e s , m ak e no  m istake P le a s e  d o  

not b e c o m e  guilty of dom g v io len ce  lo  o thers through supporting this repugnant legislation  

P le a s e  d em onstrate maturity, e x e r c ise  statecraft, and through y o u  action s b e  lea d ers  w e  

m ay fee l proud to h a v e  serving m o u  legislature p le a s e  d efea t this bill a s  well a s  ev ery  

other b igoted  effort w hich c o m e s  b efore you. rega rd less  o l w hom  it targets Equal p a y  for 

equal work m e a n s  just that e q  *aJ Not m ore, not le s s  sim ply equal

Thank you  lot l is te n in g  to m y family; p le a se  fee l w e lco m e to contact u s  if you  h a v e  any  

q u estio n s



Studying Gay Marriage
On April 28, 2003, psychiatrist Or. Jeffrey Sellnover testified before the Massachusetts Senate 
)ud*ctal Comm.tti on various t » u n  surrounding IN? subject homosexuaUty and IN? M u re  of She 
fam *y in America. Or. Satmover I t a member o f NARTKs Scientific Advisory Comm itted.

Massachusetts t t now dcfeattrvi IN? legeM/ation h om om u a l rnamages. I f such m am age* are 
tega*red m tha t state , a legal challenge o f trad itiona l m amage is expected m the re tnam ng 49 
states.

Or. Satmover, author o f HomomwKy and the Potntcs of Truth, urged the senators to carefufty 
consider th e * actions. He observed:

*As you a l know, most tveenly, the Question before you is no t mere ly one o f academic dispute, 
rather, upon I N r outcome of yo t» defctxrrations win deoend the foundational social structure, hence 
direction of the Commonwealth to fu tu re , and r  vg rv fira n t measure, that of om Nation as we« *
He continued:*11 is therefore most urgent tha t these dH«bcfation* be based not only on compassion. ,md Justice, 
bu t on the factual tru th as we« Indeed, unless resting upon tru th , ne ither justice nor compassion 
can long endure agamst i / v f l t  m sentim en t.*
Or. Satmover discussed the foaowmg d am n o f homosexual activ ists, and offered a rebu tta l to each 
o f them . The dam n he cheamged w rre ~

1. That homotexuaM y has been repeatedly demonstra ted to be- and ism  fact *• an innate. 
yencttcaOy-determ ined condition

2. That homosexuality n  an tmmsAabie state

3. That the on ly drsadvantages o f homosexuaMy are those caused by social disapproval and 
dbcnmmauon.

4. That a society composed o f same-sex coup*es raising children m tomdy-l.ke urvts *m i o ffe r 
m no undeseabie ways from a society composed o f trade ione i famdy u w u



Dr. &stinover*s testim ony Is reprin ted below.

.W hey Satmover, HD H a Board Certified Psychiatrist. He holds degrees from MPT (S O., Humanities 
•nd Science), Harvard (Ed.M., Omtcai Psychology and Public Practice), the University of Texas 
(M.O.) and Yale (M.S., Physics.) He completed his residenc. In Psychiatry at Yale with a year as 
FePow of The Yale Chad Study Center h holds a Diploma m Analytical I'sychoiogy horn the C. G. 
Jung Institute of Zurich. Dr. Satmover t  *s practiced psychotherapy and/or psychiatry since 1974.
He is the author of numerous articles m peer reviewed journals of psychology and of neuroscience, 
chapters and books, among them HomoseAualHyausl ItKJ&tiUa Of TruUl-

Apm 28, 2003

Honorable Members, CXt/ens ot Massachusetts:

The debate over homosexuaUty is one ot the most contentious and dlvtstve in which our society ha t 
ever engaged On the face of K, one m ight wonder tha t so intensely per tona l and priva te a matte r 
could achieve such pubUc weight, but wonder aside, it has: In th is legislation now under 
consideration by the Sta te of Massachusetts. aN the varying points o f tha t debate came in to sitarp 
opposition.

As you all know, most keenly. the Question before you is not merely one >f academic d is p u tt; 
ra ther, upon the  outcome of your deliberations win depend the foundational social structu re , hence 
direction o f the Commonwealth m futu re , and m significant measure, tha t o f our Nation as well.

It is therefore most crgcn t tha t these deliberations be based not only on •-.nmpassion, and Justice, 
but on the factual tru th as well Indeed, unless resting upon tru th , no rth * justice nor compassion 
can long endure agamsi vhifts in vm tim en t

That as a society we strive no longer to condone • rather to condemn ••crue lty toward people 
a ttrac ted to members of then own sex is an absolute- rcou iremm t of both Justice and humanity But 
tea would be short ugh tcd indeed were we to advance th is , as any other. Just cause based on 
fictions Not only w ill the inevitable uncovering of those fictions, however delayed, provide an 
excuse for bigotry to reclaim its unearned place, rt w * engender beliefs, attitudes and pdK ies tha t, 
by fty»ng .n the fa te of reality *  1 •rac’ to an fx ira se . father than a decrease in the Kappmcss all 
are en titled to pursue. Nature (and rf you p re M . 'Na ture 's God*) cannot be fooled

A number o f claims have become centra l to the argument tha t the dcflnrtmn end privUcg J status of 
matnage ought be e«ponded to include coup ic i of the same sex. These claims a r t :

•  Tha t KomcaaxwaM ty Km  baen re t'o a te d ty d em o n s tra te d to  be , and Is In fa c t, an 
Inna te , gan et l ca lly de t e rm in ed cond it io n .

•  Tha t h ocwooe x u eHty  Is an Im m u ta b le s ta te  o f an In d iv id u a l.

e Tha t th e  o n ly  d ta sd vsn to ges o f hom osexu a l i t y  a re th o se caused b y soc ia l
d is a p p ro ve ! and d is c r im in a tio n .

e T h a t a so c ie ty com posed o f t a e m e x  coup le s ra is in g c h ild re n  In famM y*M ie u n its 
h M  d if fe r  fro m  a s o c ie ty  c o m p o s e d  o f  t r e d lt lo n e l  ram ify  u n tta  In n o  u n d e s lr e b ls  
tM fS b

None o f these cleans are even icm ote ty true , however mdety befcrvod they may have become, the 
evidence o f the bind tha t 'everyone knows* senpfy do rs not e n s t. even a cursory e iam tne tm n of 
the actual sources behind these claims wdl reveal a very strong preponderence o f evidence to 
p m m fy the con tra ry ; the d a a n s  are simply fiction I h*>« b r io * asucmpud a te«eci>on of 
u e t rm rn u  • -m prom inent researchers A fa» w*lcr and more comprchem. v r b.t*«ogf aphy nf 
scientific references *  prondeo as an attachment Mott o f the statements tw iow have been selected 
ecconhng to three basic principles

(1 ) They a r t the general conclusions Of prom inent scientists whose research is wed-respected

',!) the U tvm tnu iC rd fvave ipm fW aey «Srr**nJ thrm vrTvrv as 'g a y ' or 'IrUwan* and/or as more 
gonerady sympathetic to *gay e c trv n i' poMKai positions



(3 ) Their research Is precisely tha t widely d ted and believed as provid ing evidence directly contrary 
to what they themselves found and acknowledge. ( I t Is to the cred it o f a number o f them tha t they 
have publicly acknowledged tha t the ir own evidence contrad icts what they had bd leved and had 
hoped to confirm .)

CLA IMS VS. THE EVIDENCE

C la im  1. T h a t h om o s e x u a lity  has baan ra p a s te d ty d em o n s tra te d  to  tie , and is in fa c t, an 
in n a te , g e n e tic a lly -d e te rm in e d  c o n d it io n .

•  Dean Hamer o f the National Ins titu tes o f Health performed and published the research most 
widely o te d as poin ting to a *gay gene .' Dr. Hamer testified in the Colorado Proposition 2 
court case tha t he was '9 9 .5%  certa in tha t homosexuality Is gene tic .' He la te r came to ■>€ 
follow ing conclusions:

'The pedigree failed to produce what we orig inally hoped to find : simple Mendelian inheritance. In 
fact, we never found a single fam ily in which homosexuality was distributed in the obvious pattern 
tha t Mendel observed . '

•  Hamer's study was duplicated by Rice et al w ith research tha t was more robust. In this 
replication the genetic markers found by Hamer turned ou t to be o f no statistica l 
significance:

' I t  is unclear why our results are so discrepant from Hamer's orig inal study. Because our study was 
larger than tha t of Hamer's et al, we certa in ly had adequate power to detect a genetic effect as 
large as reported in tha t study. Nonetheless, our data do not support the presence of a gene of 
large effect influencing sexual o rie n ta tio n ... '

•  Simon leVay, a neuroanatom ist a t The Salk Ins titu te in San Diego, founded the Ins titu te 
for Gay and Lesbian Education m San Francisco afte r researching and pubilf Mng the study 
of hypothalam ic structu res In men most w idely-cited as confirm ing innate brain differences 
between homosexuals and heterosexuals, as he him self in itia lly argue J. He later 
acknowledged:

'I t 's  im portan t to stress what I dK in l find. I did not prove tha t homosexuality is genet.c. or find a 
gene t* cause for being qay. I d idn 't show tha t oav men are born tha t way, the most common 
m istake people make in in te rp re ting m y work. Nor did I locate a gay center in the bra in .*

Furthermore:

’ Since I looked at adult brains, we d o n t know if the differences I found were there at birth , or if 
they appeared later '

Also pertinent to the present debate is his observation tha t:

' .  people who th ink tha t gays and lesbians are born tha t way are also more like ly to support gay 
r ig h ts '

•  Dr. Hark Breedlove at the UnrvcrsAy of CoUforma at Berkeley, re ferring to his own
'rs e a rd i: '(M y ) findings give us proof for what we theoretically know to be the ca • that 
sexual experience can alter the structu re o f the brain, jus t as genes can aker it. ( I . is 
possible tha t differences *n sexual behavior cause (rather than are caused) by differences in 
the beam *

a Promntcnt research teams By ne A Parsons, and Frtedman A Downey, both concluded that
there was no evidence to S tdport a biologic theory, but rath«v tha t homosexuality cook) be 
fx*st explained by on a lte rnative model where ‘ temper a menta l and personality tro iis 
interact w ith the fam ilia l and social m ilieu as the .ndividual s sexuality em e rge *.'

a Richard PXUrd. is the coauthor o f the two majo r tw in studies on homosexuality most often
Oted as providing fam ily evidence for homosexuaUty being inherited. He noted to on 
rn trrv iewer that he. h*s brother, and his u-.ter are ill homosexual and tha t one of tvs 
daughters from a now railed marriage is bttexuai. He speculated tha t hts father was also 
homosexual The interviewer, Chandler Burr, comments re PMard: 'M any Of the scientists



who have been studying homosexuality are gay, as am I." The Interview Is pa rt o f a book 
Burr w rote tha t purports to demonstra te tha t v irtua lly all reputable scientists consider 
homosexuality genetic.

This Is certa in ly what Plllard both wanted and expected to confirm by his research: “These studies 
were designed to detect heritable varia tion , and If It was present, to counter the prevalent be'lef 
tha t sexual orienta tion is largely the product o f fam ily Interactions and the social environment*

But tha t Is not what he found. Rather, he concluded:

’ A lthough male and female homosexuality appear to be at least somewhat heritable, environment 
must also be of considerable Importance In the ir orig ins.*

C la im  2. T h a t h om o s e x u a lity  Is an iim ..u ta b le  s ta te  o f an In d iv id u a l.

The 1973 decision to delete homosexuality from the diagnostic manual o f the American Psychiatric 
Association has had a chilling effect on scientific ob jectiv ity w ith respect to homosexuality and on 
both public old professional attitudes concerning Its permanence as an individual characteristic. The 
decision tended to confirm the sentiment tha t, since homosexuality has been voted ou t as a formal 
'd iso rde r,* It need not, cannot and should not be ‘ treated*, regardless of the princip le tha t In a free 
society individuals should be free to pursue happiness each according to his own lights, consonant 
w ith the w ill-b e in g o f others.

But the American Psychiatric Association, like most other professional-p ractitioner associations, is 
not a scientific wfganlzation. I t Is a professional guild and as such, amenable to political Influence In 
ways tha t science per se must not allow itse lf to be. Thus, the decision to de-lls t homosexuality was 
not made based on scientific evidence as Is widely c la lrted . As Simon LeVay (cited above) 
acknowledges. *Gay activism was de *y the force tha t propelled the American Psychlat.ic 
Association to declassify homosexuality.*

But t f  far greater import is the fa r t tha t w: ether It is deemed a ‘ disorder* or not, it Is undesirable 
to ntany, and susceptible to ch ie. The evidence for th is fa r t should not be obscured by the false 
assumption tha t homosexuality is e ithe r innate and unchangeable, or a ‘ lifesty le choice* and 
changeable at will. It is ne ither: I t Is most often a deeply- embedded condition tha t develops over 
many years, beginning long before the development o f moral and self-awareness, and Is genuinely 
experienced by the .no iv tjna ! os though It was never absent in one form or another. I. Is, In other 
words, sim ilar to most human characteristics, and shares w ith them the typical possibilities for, and 
difficu lties in, achieving sustained ch ingc .

•  A review of th r research over many years demonstrates a consistent 30* 52% success ra te 
in Ihe trea tm ent of unw an te l homosexual attraction. Masters and Johnson reported a 65% 
success ra te afte r a five-year follow-up. Other professionals report success rates ranging 
from 30% to 70%.

•  Or. Ltsa Diamond, a professor at the University of Utah, concludes tha t, ‘ Sexual kie lt lty  is 
far from fixed in women who aren 't exclusively heterosexual.*

•  Dr. Robert Sp it/e r, the prom inent psychiatrist and researcher at Columbia Univers ity has 
been the chief architect ot the American Psychiatric Association's diagnostic manual and he 
was the chief decision-maker in the 1973 removal of homosexuality from the diagnostic 
manual. He considers himself a gay-a ffirm ative psychiatrist, and a long tim e supporter of 
gay rights. He has k g been convinced tha t homosexuality is ne ither a disorder nor 
changeable Because uf the increasingly heated debate over the la tte r point w ith in the 
professional community, Spore* decided to conduct his own study of the m atte r He 
concluded:

T m  convinced from the people I have interviewed, tha t for many of them , they have made 
substantia l changes toward becummq heterosexual...I th ink tha t's news...I came to th is study 
skeptical. I now claim tha t these changes can be susta ined*

When he presented h s u - mis to the Gay and Lesbian comm ittees of the APA, antic ipating a 
scientific debate, he was shocked to be met w ith intense pressure to w ithhold his findings for 
political reasons Dr SpU /rf has subsequently received considerable ’ hate mail* and complaints



from his colleagues because o f his research. Douglas C. Haldeman, Ph.D., an Independent 
practitioner in Seattle, WA, Is a prom lnont gay-affirm ative theorist. He comments, “From the 
perspective of gay theorists and a c tiv is ts .. .  the question o f conversion therapy’s efficacy, or lack 
thereof, Is Irre levant. I t has been seen as a social phenomenon, one tha t is driven by anti-gay 
prejudice In soc ie ty ...”

• Regarding change and the righ t to treatm ent, lesbian activ ist Camille Paglla states the 
follow ing, In term s considerably sharper than most o f us feel com fortable w ith :

” Is the gay Identity so fragile tha t It cannot bear the thought tha t some people may no t wish to be 
gay? Sexuality is high ly fluid, and reversals are theoretically possible. However, habit is re fractory, 
once the sensory pathways have been blazed and deepened by repetition - a phenomenon obvious 
In the struggle w ith obesity, smoking, alcoholism or drug addiction...helping gays to leam how to 
function heterosexually, If they wish, Is a perfectly worthy a im .”

Furthermore, Just as locking onto a 'choice versus genetic* dichotomy obscures rea lity , so, too, 
does locking onto 'unchangeable versus therapeutic change.” For it is also the case, well- 
documented but unobserved and unremarked upon, tha t the majority of ”homosexuals" become 
"heterosexual' spontaneously, w ithou l therapy.

By way o f introduction to the scientific evidence for this, it's worth citing Paglia again:

•  ’ We should be honest enough to consider whether homosexuality may not indeed be a 
pausing a t the prepubescent stage where children anxiously band together by gender...”

The scientific evidence is as follows:

The most comprehensive, most recent and most accurate study o f sexuality, the National Health 
and Social Life Survey (NHSLS), was completed In 1994 by a large research team from the 
University of Chicago and funded by almost every large government agency and NGO w ith an 
interest in the AIDS epidemic. They studied every aspect of sexuality, but among the ir Findings Is 
the followinq, which I'm  going to quote for you directly :

•  ” 7.1 [to  as much as 9 .1 ] percent o f the men [we studied, more than 1,500] had a t Itu s t 
one x im e-gende r partner since puberty. ... [B u t] almost 4 percent of the men [we studied] 
had sex w 'tn another male before turn ing eighteen bu t not afte r. These men. . . constitu te 
42 percent o f the to ta l number o f men who report ever having a same gender experience.”

Let me put th is in context: Roughly te r ou t o f every 100 men have had sex w ith another man at 
some tim e - the orig in of the 10% gay m yth . Most o f these will have identified themselves as gay 
before turn ing eighteen and will have acted on it. But by age 18, a full ha lf o f them no longer 
iden tify themselves as gay and w ill never again have a male sexual partner. And this Is not a 
population of people selected because they went into therapy; It's Just the general population. 
Furthermore, by age twenty-five , the percentage o f gay Identified men drops to 2.8% . Th is m eans 
th a t w ith o u t .m y In te rv e n t io n  w h a ts o e v e r, th re e  o u t o f fo u r boys w h o th in k  th e y 're  gay a t 
age 16 a re n 't t y  25 .

C la im  3 . The o n ly d is a d va n ta g e s o f h om o se xu a lity a re th o se caused by so c ia l d is a p p ro v a l 
an d d is c r im in a t io n .

To m istakenly support three ou t o f fou r gay identified men in the ir identification w ith homosexuality 
is not a benign m istake. Bailey (o f the tw in study) recently exam ined the question as to whether 
homosexuality Is associated w ith a higher level of psychopathology. He concluded:

•  ‘ Homosexuality represents a deviation from normal development and Is associated w ith 
other such deviations tha t may lead to mental Illness.. ( or, another poss ib ility ]... tha t 
Increased psychopathology among homosexual people is a consequence o f lifestyle 
differences associated w ith sexual orienta tion.*

He specifically cited 'behav io ra l risk factors associated w ith male homosexuality such as receptive 
anal sex and prom iscu ity .” He noted tha t It would be a shame if 'sociopolitica l co cems prevented 
researchers from conscientious com deration of any reasonable hypothesis.”

The specific concern in supporting young men in a gay Identification is tha t innumerable studies 
from major centers around the US and elsewhere note tha t o twenty-year-o ld man who Identified



him self as gay carries 30% (o r greater) risk o f being HIV positive or dead o f AIDS by age 30. A 
recent Canadian study published concluded tha t In urban centers gay male identifica tion Is 
associated w ith a life expectancy comparable to tha t In Canada In the 1870's.

C la im  4 . A so c ie ty com po sed o f sam e -s e x coup le s ra is in g  c h ild re n  in fa m ily - l ik e  u n its  w i l l 
d i f fe r fro m  a so c ie ty  com po se d o f tra d it io n a l fa m ily  u n its  in no u n d e s ira b le  w a ys .

There has recently been an a ttem p t to demonstra te tha t raising children In a same-sex household 
has no ill effect. These studies are few In number, none have ever looked a t those areas where 
difficu lties would be expected and one o f the most repeatedly cited researchers was excoriated by 
the court fo r her testim ony when she refused to tu rn over her research notes to the court even a t 
the urging o f the ACLU atto rneys foi whom she was testify ing.

What is known, from decades o f research on fam ily structu re , studying lite ra lly thousands o f 
children, Is tha t every departu re h-om the trad itional, stable, m othe r-fa the r fam ily has severe 
detrim enta l effects upon children; and these effects persist no t only into adulthood but Into the next 
generation as well.

In short, the central problem w ith mother-m o ther or fa the r-fa the r fam ilies is tha t they deliberately 
Institu te , and Intend to keep in place Indefin ite ly, a fam ily struc tu re known to be defic ient In being 
obliga torily and permanently e ithe r fatheness or motherless.
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Why arc w c here today?
I respectfully suggest that the Legislature has more important matters to attend to. Alaska needs 
your work to make our gas line a reality. Our schools, roads and com m unities need your 
attention.

I am here today to oppose HJR 9 and the $1.2m illion  wc arc spending on the non-binding 
special election April 3rd Advisory vote

I am here because som e people want to take my health insurance. I have worked hard for this
health insurance. I work at the University, where I have received benefits for m y family for the
past six years that I have been em ployed there. I am very proud o f  our great University that it
has paid its em ployees equally for about 12 years. A s an Alaskan and an American, don’t  I
deserve the same opportunity to provide health insurance for my family? I ^  I

f \ ) C f  harm**
Family health insurance is an important, you might say, “ life or death" elem ent o f  job  ^
compensation. A ll Alaskans deserve Equal Pay for Equal Work. I deserve to be paid the sam e 
as the person working next to me.

N ow  is not the tim e to be taking away health insurance from any Alaskan worker. ^

W hose interests arc you serving by taking away health insurance from m e and other Alaskan 
workers?

fYl

> am like mort other Alaskans. I want my privacy and I don’t want to stick my nose in my 
neighbors business. But that is why w c ore here today because som e folks want to im pose their 
radical v iew s on Alaska. If you don’t fit the nurrow mold o f  these folks, they t r ' ' W l
deserve uny rights. This is scary. Reasonable religious folks disagree with the* . . *! hate 
politics. Our country is founded on separation o f  church and state. Wc cannot let the morality o f  
a few  dictute and limit the rights o f  all Alaskans.

I wonder why the Advisory vole is com pletely different thun HJR 9? ‘lire Advisory votes asks us 
i f  w e want to take health insurance from gay people, but i f  passed HJR 9  would effect the rights 
o f  more than 16.000 heterosexual Alaskan fam ilies (source: 2000 U S Census). Why the bait and 
switch? ll seem s like the backers o f  HJR 9 and Ihe Advisory Vote arc playing up and 
encouraging bigotry towards gay Alaskans.

,* lyf *
A s a friend m k H o  me. "whose health insurance would Jesus take a way 7"

I recall Jesus’ advice was that, "he who is without sin among you shall cast the first stone"

Tim Suillord 
''780 Montcvcrdc Rd. 
Fairbanks. AK 99709  
374-9958
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Re: House Slate Affairs Com m ittee 3-27-07 Testimony

Comments: Lon I lore’s the testim ony o f  Jeffrey Satmover before the M assachusetts Senate 
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