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LEGAL SERVICES
DIVISION OF LEGAL AND RESEARCH SERVICES 

LEGISLATIVE AFFAIRS AGENCY
(907) 405-3807 or 485 2450 STATE OF ALASKA State Capitol
FAX (907) 466-2029 Juneau, Alaska 99801 -1182
Mail Stop 3101 Deliveries to: 129 6th St., Rm. 329

M E M O R A N D U M  April 4, 2007

SUBJECT: CSHB 179(STA) (Work Order No. 25-LS0252\L)
TO: Representative Bob Lynn

Attn: Nancy Manly
FROM: Dan Wayne

Legislative Counsel

You have requested that I provide the committee with a CS (in final form) for HB 179, 
based on version 25-LS0252\M but with the deletion of sections 1 and 34 (the sections 
which would have raised the employee contribution rate in PERS and TRS, respectively).
You further instructed that I not add any language from amendment number 1 that would 
cause an increase t the employee contribution rate.
Enclosed is a CS, in final form, as requested. If I may be of further assistance, please 
advise.

DCW:lmb
07-099.1mb

Enclosure
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Session: 
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la le ritn :
716 W. 4“ Ave..#650 

Anchorage. AK 99501-2133
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FAX
To: Legal Services
From: Nancy Manly x2794

Alaska State Capitol, room 104 
Juneau, AK 99801-1182
Phone: 907-465-4931 
Fax: 907-465-4316

Re: HB 179 Version M - Public Employees/'] cacher’s Retirement System
4/03/07 The House State Affairs Committee passed out HB 179 Version M with two 
amendments. Please draft a Final CS for HB 179 Version M as amended. Thank you!
A m e n d m e n t  #1  p a s s e d  w i t h  o n e  a m e n d m e n t  (R o s e s )
25-LS0252VM. 1
A m e n d m e n t  #1 to  A m e n d m e n t  #1 (D o l l )
Rep Doll’s amendment is attached

Fax #: 2029________
it of Pages (including cover): 3
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O F F E R E D  I N  T H E  H O U S E  B Y  R E P R E S E N T A T I V E  R O S E S

T O : H B  179  p  l/ c x  1 r
c  '

1 P a g e  2, l ine  3:

2  D e le te  " a  n e w  s u b s e c t i o n "

3 In se r t  " n e w  s u b s e c t i o n s "

4

5 P a g e  2, l ine  4:

6 D e le te  " 2 0 0 7 "

7 In s e r t  " 2 0 1 0 "

8

9  [ 'a g e  2. l ine  6 :

10 D e le te  " f iv e"

11 In se r t  " o n e "

12

13 P a g e  2. f o l lo w in g  l in e  6 :

14 In se r t  n e w  b il l  s u b s e c t i o n s  to  read :

15 " (f)  B e g i n n i n g  w i th  the  pay ro ll  for the  first p a y  p e r io d  in J u ly  2 0 1 1, a  m e m b e r

16 shall  c o n t r ib u t e  to  th e  p la n ,  in a d d i t io n  to the  c o m b i n e d  to ta l o f  the  a m o u n ts  c a l c u la te d

17 in (a)  a n d  (e )  o f  th is  s e c t io n ,  an  a m o u n t  e q u a l  to  tw o  p e rc e n t  o f  th e  m e m b e r ' s  b a se

18 sa la ry .

19 (g )  B e g in n i n g  w i th  the  payro ll  fo r  the  f irs t  p a y  " c r i o d  in J u ly  2 0 1 2 ,  a  m e m b e r

20 sha ll  c o n t r ib u t e  to  the  p la n ,  in ad d i t io n  to  th e  c o m b i n e d  to tal o f  th e  a m o u n ts  c a l c u la te d

21 in (a) , (e ) ,  a n d  (f) o f  th is  sec t io n ,  an a m o u n t  e q u a l  to  tw o  p e rc e n t  o f  the  m e m b e r ’s  base

22 s a la ry ."

L -1-



A M E N D M E N T

C S  H B  179 0 B Y
%

P a g e  2 , l in e s  3 -6

D e le t e  a l l  l a n g u a g e  * * ' -

[ (E )  B E G I N N I N G  W I T H  T H E  P A Y R O L L  F O R  T H E  F I R S T  P A Y  P E R I O D  IN  J U L Y  
2 0 0 7 ,  A  M E M B E R  S H A L L  C O N T R I B U T E  T O  T H E  P L A N ,  IN  A D D I T I O N  T O  T H E  
A M O U N T  C A L C U L A T E D  IN  ( A )  O F  T H I S  S E C T I O N ,  A N  A M O U N T  E Q U A L  T O  
F I V E  P E R C E N T  O F  T H E  M E M B E R ’S  B A S E  S A L A R Y ]

P a g e  17, l in e s  1 7 -1 9

D e le t e  all l a n g u a g e

[ ( E )  B E G I N N I N G  W I T H  T H E  P A Y R O L L  F O R  T H E  F I R S T  P A Y  P E R I O D  IN J U L Y  
2 0 0 7 ,  A  M E M B E R  S H A L L  C O N T R I B U T E  T O  T H E  P L A N ,  IN  A D D I T I O N  T O  T H E  
A M O U N T  C A L C U L A T E D  IN  (A )  O F  T H I S  S E C T I O N ,  A N  A M O U N T  E Q U A L  T O  
F I V E  P E R C E N T  O F  T H E  M E M B E R  S B A S E  S A L A R Y ]
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OFFERED IN THE HOUSE 
TO: HB 179

1 P a g e  2, l ine  3:

2  D e le te  "a  n e w  s u b s e c t i o n "

3  In se r t  " n e w  s u b s e c t i o n s "

4

5  P a g e  2, l ine  4:

6 D e le te  " 2 0 0 7 "

7 In s e r t  " 2 0 1 0 "

8

9  P a g e  2, l in e  6 :

10 D e le te  " f iv e"

11 In se r t  "o n e "

12

13 P a g e  2, f o l lo w in g  l in e  6 :

14 In se r t  n e w  b il l  s u b s e c t i o n s  to  read :

15 " (f)  B e g i n n i n g  w i th  the p ay ro l l  fo r  th e  f i rs t  p a y  p e r io d  in J u ly  2 0 1 1 ,  a  m e m b e r

16 sha l l  c o n t r ib u t e  to  th e  p la n ,  in a d d i t io n  to  the  c o m b i n e d  to tal o f  tne  a m o u n t s  c a l c u la t e d

17 in (a)  a n d  (e )  o f  th i s  s e c t io n ,  an  a m o u n t  e q u a l  to  tw o  p e rc e n t  o f  th e  m e m b e r ' s  b a se

18 sa la ry ,

19 (g )  B e g i n n i n g  w ith  the  p ay ro l l  fo r  the f i rs t  p a y  p e r io d  in J u ly  2 0 1 2 ,  a m e m b e r

20 sha l l  c o n t r ib u t e  to  the  p la n ,  in a d d i t io n  to  th e  c o m b i n e d  to tal o f  the a m o u n ts  c a l c u la t e d

21 in (a) ,  (e ) .  a n d  ( f )  o f  th i s  sec t io n ,  an a m o u n t  e q u a l  to  tw o  p e rc e n t  o f  th e  m e m b e r ' s  b a s e

22 salary."
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A M E N D M E N T  

C S H B  179  

P a g e  2, l in e s  3 -6  

D e le t e  a ll l a n g u a g e

[(E )  B E G I N N I N G  W I T H  T H E  P A Y R O L L  F O R  T H E  F I R S T  P A Y  P E R I O D  IN  J U L Y  
2 0 0 7 ,  A  M E M B E R  S H A L L  C O N T R I B U T E  T O  T H E  P L A N ,  IN  A D D I T I O N  T O  T H E  
A M O U N T  C A L C U L A T E D  IN  ( A )  O F  T H I S  S E C T I O N ,  A N  A M O U N T  E Q U A L  T O  
F IV E  P E R C E N T  O F  T H E  M E M B E R ’S  B A S E  S A L A R Y ]

P a g e  17, l in e s  1 7 -1 9

D e le te  a ll l a n g u a g e

[ (E )  B E G I N N I N G  W I T H  T H E  P A Y R O L L  F O R  T H E  F I R S T  P A Y  P E R I O D  IN  J U L Y  
2 0 0 7 ,  A  M E M B E R  S H A L L  C O N T R I B U T E  T O  T H E  P L A N ,  IN  A D D I T I O N  T O  T H E  
A M O U N T  C A L C U L A T E D  IN ( A )  O F  T H I S  S E C T I O N ,  A N  A M O U N T  E Q U A L  T O  
F IV E  P E R C E N T  O F  T H E  M E M B E R ’S B A S E  S A L A R Y ]
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M a r c h  2 8 ,  2 0 0 7  

D e a r  A G  C o ft je rg ,

I a p p r e c i a t e  y o u  a n d  M s. B e h r  m e e t in g  w i th  us  T u e s d a y  in p re p a r a t io n  fo r  h e a r in g s  on  
IL B 179 -  P E R S /T R S .  S in c e  w e  h a v e  a n e w  A G  in y o u ,  I th o u g h t  a  c h a t  to  g e t  y o u r  
p e r s p e c t i v e  w o u ld  be  a p p ro p r ia t e .  O u r  d i s c u s s io n  c o n c e r n in g  h o w  b e n e f ic ia r ie s ,  
i n c lu d in g  le g is la to r s ,  a d m in i s t r a to r s ,  ju d g e s ,  te a c h e rs ,  p u b l ic  e m p l o y e e s ,  e tc .  m ig h t  s h a r e  
a  g r e a t e r  p o r t io n  o f  the  c o s t  o f  p r o v id in g  th e i r  d e f i n e d  b e n e f i t s  w a s  h e lp fu l .  I ’ve se t fo r th  
s o m e  o f  th e  c o m m e n t s  a n d  q u e s t io n s  w h ic h  a ro s e  d u r in g  o u r  m e e t in g  in o r d e r  to  m a k e  
re s e a rc h  a n d  r e s p o n s e  b y  y o u r  o f f ic e  e a s i e r  a n d  m o re  fo c u s e d .

Comments:
1) T h e  a l l - in  c o s t  o f  p r o v id in g  o ld  t ie r  P E R S /T R S  b e n e f i t s  h a s  t r ip l e d  s in c e  

2 0 0 0 .  T h e  o ld  t i e r  u n f u n d e d  l iab i l i ty  is e x p e c t e d  b y  L e g i s la t iv e  F in a n c e  to  
c l i m b  as  h ig h  as  5 1 2  b i l l io n  ( $ 2 5 0 ,0 0 0  fo r  e a c h  c u r r e n t l y  a c t iv e  b e n e f ic ia r y )  
b e fo re  i t ’s  o v e r .

2) B e n e f ic ia r i e s  u s e d  to  p a y  r o u g h ly  o n e  h a l f  the a l l - in  c o s t  o f  p r o v i d in g  th e i r  
b e n e f i ts .

.3) B e n e f i c ia r i e s  n o w  p a y  le s s  th a n  o n e - s ix th  o f  the  co s t  fo r  b e n e f i t s  w h ic h  B u c k  
C o n s u l t a n t s  h a s  d e s c r ib e d  as  “ r i c h ."  a n d  w h ic h  w e  h a v e  l e a rn e d  a rc  
u n s u s ta in a b le .

4 )  I b e l ie v e  th e  p a r t n e r s h ip  to  e x t in g u i s h  the  u n f u n d e d  l i a b i l i ty  a s  w e ll  as  the  
c u r r e n t  c o s t  s h o u l d  in v o lv e  the  S ta te ,  loca l  e m p lo y e r s  a n d  the  b e n e f ic ia r ie s .

5) T h e  c h a l l e n g e  is to  f ig u re  o u t  h o w  to  b r in g  b e n e f ic ia r i e s  to  the  p a y m e n t  tab le  
to  p a y  an  a p p r o p r ia t e  s h a r e  w i th o u t  u n d u ly  r i s k in g  o v e r t u r n  b y  th e  C o u r t .

6 ) I b e l ie v e  if  w e  g iv e  u p  o n  c h a n g i n g  b e n e f i t s  o r  i n c r e a s in g  e m p l o y e e  
c o n t r ib u t io n s  b a s e d  o n  a re a l is t ic  a s s e s s m e n t  th a t  th e  C o u r t  is l ike ly  to ru le  u 
u n c o n s t i t u t i o n a l ,  then  o th e r  m e a s u r e s  su c h  as  a c o n s t i t u t i o n a l  a m e n d m e n t  
h i r in g  f reezes ,  w a g e  r e d u c t io n s ,  w a g e  f reezes ,  d e n ia l  o f  c o v e r a g e  lo r  new  
p r o c e d u r e s ,  d ru g s ,  th e ra p ie s ,  p ro s th e s e s .  e tc . sh o u ld  be  c o n s i d e r e d  in «ndei 
p ro te c t  the  in te re s ts  o f  n o n -b e n e f ic ia ry  A la s k a n s .

7 i  R e c a l l  my c o m m e n t s  a b o u t  A m e r a d a  H e ss  a n d  the  “c o n f l i c t ,  o r  p e r c e iv e d  
c o n f l i c t  o f  the  C o u r t  r e g a r d in g  the  p o te n t ia l  im p a c t  o f  th e i r  p e n d i n g  d e c i s io n  
o n  th e  in d iv id u a l  j u d g e s ’ P F D ’s " ?  O n e  w o n d e r s  if  a  n o n - b e n e l i c i a r y  A la s k a n  
m ig h t  h a v e  c a u s e  fo r  a c t io n  a g a in s t  th e  S ta te  b e c a u s e  o f  th e  t r e m e n d o u s  
n e g a t iv e  im p a c t  o n  h im  o r  h e r  c a u s e d  b y  p as t  d e c i s io n s  o f  th e  “ b e n e f i t s  c a r t e l '  
i n c lu d in g  le g is la to rs ,  a d m in i s t r a t io n  a n d  ju d g es .  I he  5 4 0 0  m i l l io n  w e  are  
c h a s in g  the  a c tu a r ie s  fo r  m ay  lie s m a l l  c h a n g e  c o m p a r e d  to  e l ig ib i l i ty ,  be i ic i i t  
e n r i c h m e n t  and  c o n t r ib u t io n  ra te  ru l in g s  o v e r  t im e .



Q u e s t i o n s :

1) C a n  th e  S ta te  d e c l a r e  f i n a n c ia l  e x i g e n c y  to  t r ig g e r  b e n e f i t  a n d / o r  c o n t r ib u t io n  
ra te  c h a n g e s  b a s e d  o n  th e  h u g e  u n f u n d e d  l ia b i l i ty  a n d  th e  fo r e c a s t  d e c a d e  o f  
d e f i c i t s  a h e a d ?  O r  w o u l d  th e  p e r m a n e n t  fu n d  a n d  C B R  h a v e  to  be  firs t  
e x h a u s t e d ?

2 )  D o  y o u  b e l i e v e  th e  C o u r t  w il l  p e r m i t  the  r a i s in g  o f  e m p l o y e e  b e n e f i t  ra te s  
a s s o c ia t e d  w i th  th e  u n f u n d e d  l ia b i l i ty ?

3 )  H o w  a b o u t  e m p l o y e e  r a te s  fo r  the  c u r r e n t  p e r i o d  b e n e f i t  c o s t s ?
4 )  I f  3 )  is “ N o , ” h o w  a b o u t  i f  an  e q u i v a le n t  b e n e f i t  e n h a n c e m e n t  is i n v o lv e d ?
5 )  I f  4 )  is “ Y e s , ” w o u l d  T h e  C o u r t  c o n s i d e r  e l i m i n a t i o n  o f  th e  $ 1 2  b i l l io n  

u n f u n d e d  l i a b i l i ty  a n d  re tu rn  o f  the  p la n  to  s o l v e n c y  r e g a r d in g  its  a b i l i ty  to 
p a y  1 0 0 %  o f  fu tu re  b e n e f i t s ,  to  be  a n  e n h a n c e m e n t  j u s t i f y i n g  a 5%  b e n e f ic ia r y  
c o n t r ib u t io n  ra te  i n c r e a s e ?

6 ) N e w  m e d ic a l  p r o c e d u r e s ,  d ru g s ,  th e ra p ie s ,  r e p l a c e m e n t  j o i n t s ,  M R  I im a g in g ,  
C T  s c a n n in g ,  u l t r a s o u n d ,  h e a r t  s t e n ts ,  n e w  o r g a n s  a n d  lo n g e r  l i fe  a re  all 
e n h a n c e m e n t s  a c h i e v e d  s in c e  c u r r e n t  r a te s  w e r e  se t .  W o u l d  the  c o u r t  c o n s i d e r  
th e m  an  e n h a n c e m e n t  j u s t i f y i n g  to  a  5% c o n t r ib u t io n  ra te  in c r e a s e  fo r  
b e n e f ic ia r i e s ?

7) C o u l d  th e  S ta te  p re v a i l  in a  s t a tu te  p r o v id in g  th a t  all fu tu re  g r o w th  in the  
c u r r e n t  p e r i o d  c o s t  o f  h e a l th  c a r e  sh a l l  be  b o rn e  e q u a l l y  b y  th e  b e n e f ic ia r y  a n d  
th e  e m p l o y e r ?

I e n j o y e d  o u r  c h a t  a n d  w is h  y o u  w e l l  in  y o u r  n e w  e n d e a v o r s .  I 'v e  p u t  H B I 7 9  o n  th e  
tab le .  L ik e  S B  141 th a t  s o m e  o f  u s  w o r k e d  so  h a r d  to  p a s s  in to  la w .  th i s  o n e  in v o lv e s  
s o m e  g r o w n - u p  d e c i s io n s  c o n s i d e r i n g  the  u n b e l i e v a b l e  u n f u n d e d  l ia b i l i ty  a n d  th e  d e f ic i t  
d e c a d e  a h e a d .  S in c e  th e  C o u r t  l o o m s  la rg e .  1 n e e d  y o u r  h e lp  r e la te d  to  i n c o r p o r a t in g  the 
m o s t  e f f e c t i v e  m e c h a n i s m  fo r  b r i n g in g  the  b e n e f ic ia r ie s  to  th e  p a y m e n t  tab le .
I n c id e n ta l ly ,  I o p t e d  n o t  to  e n t e r  P E R S  b e c a u s e  I k n e w  I ’d  be  a d v o c a t i n g  to u g h  c h o i c e s  
fo r  o u r  s y s te m .  P le a s e  ca l l  i f  y o u  h a v e  a n y  q u e s t io n s .  I h a v e  d i s t r i b u te d  c o p i e s  o f  th is  
l e t te r  to  c o m m i t t e e  m e m b e r s  a n d  in t e r e s te d  o th e rs .

B est  r e g a r d s ,
I
/

\

R e p r e s e n ta t i v e  M ik e  K elly  
1 l o u s e  D is t r ic t  7
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O F F E R E D  I N  T H E  H O U S E  B Y  R E P R E S E N T A T  E  R O S E S

T O :  H B  1 7 9

I P a g e  17, f o l lo w in g  line  15:

2 In se r t  a  n e w  bill s e c t io n  to  read :

>  3 "*  Sec . 34. A S  3 9 ^ 5 ? 1 0 0 ( b )  is a m e n d e d  to read: \
4 (b )  All i n c o m e  o f  the p e n s io n  fu n d  a n d  all d i s b u r s e m e n t s  m a d e  b y  th e  fu n d

5 shall  be  c r e d i t e d  o r  c h a r g e d ,  w h ic h e v e r  is a p p r o p r ia t e ,  to  th e  f o l lo w in g  a c c o u n t s :

6 (1 )  A n  in d iv id u a l  a c c o u n t  sh a l l  be  m a in ta in e d  fo r  e a c h  e m p l o y e e  to

7 reco rd  the  a m o u n t  o f  the  e m p lo y e e 's  m a n d a t o r y  c o n t r ib u t io n s  c o l l e c te d  u n d e r

S A S 39.35.160 [A S  3 9 . 3 5 . 160(a)] .  A s o f  the  las t  d a v  o f  e a c h  c a l e n d a r  v e a r  a n d  ea c h

9 fiscal y e a r  b e g i n n in g  w i th  J u n e  30, 1969 , th is  a c c o u n t  sh a l l  be  c r e d i te d  w i th  i r . e r e s t .

10 by a p p ly in g  th e  p r e s c r ib e d  rate  o f  in te res t  as d e t e r m i n e d  b y  th e  b o a rd  to  th e  b a l a n c e  in

11 the a c c o u n t  a s  o f  th a t  d a te .  W ith in  o n e  y e a r  fo l lo w in g  re t i r e m e n t ,  th e  a m o u n t

12 a c tu a r ia l ly  d e t e r m i n e d  as  n e c e s s a ry  to  fu l ly  f u n d  the  b e n e f i t s  to  be r e c e iv e d  sh a l l  be

13 t r a n s fe r re d  first f r o m  the  e m p lo y e e  c o n t r ib u t io n  a c c o u n t  and ,  a f t e r  th e  e m p lo y e e

14 c o n t r ib u t io n  a c c o u n t  h a s  b een  e x h a u s te d ,  then  f ro m  th e  e m p l o y e r  c o n t r ib u t io n  a c c o u n t

15 into  the  r e t i r e m e n t  r e s e rv e  ac c o u n t .

16 (2 )  A n  in d iv id u a l  a c c o u n t  sh a l l  be  m a in ta in e d  fo r  ea c h  e m p l o y e e  to

17 reco rd  th e  a m o u n t  o f  the  e m p l o y e e ’s v o lu n ta ry  c o n t r ib u t io n s .  A s  o f  the las t d a y  o f

IS e ach  c a l e n d a r  y e a r  a n d  e a c h  fiscal y e a r  b e g in n in g  w ith  J u n e  3 0 ,  1969, th i s  a c c o u n t

19 shall  be  c r e d i t e d  w i th  in te re s t ,  by  a p p ly in g  the p r e s c r ib e d  ra te  o f  in te res t  a s  d e t e r m in e d

20 by the  b o a rd  to  th e  b a la n c e  in the  a c c o u n t  a s  o f  tha t  d a te .  A m o u n t s  tha t ,  b e fo re

21 t e rm in a t io n  o f  e m p lo y m e n t ,  a re  w i th d ra w n  b y  an  e m p lo y e e  f ro m  the e m p lo y e e 's

22 sa v in g s  a c c o u n t  sh a l l  b e  c h a rg e d  to  tha t a c c o u n t .  U p o n  r e t i r e r r r n t ,  the  a m o u n t

23 a c tu a r ia l ly  d e t e r m i n e d  as  n e c e s s a ry  to  fu l ly  fu n d  the  b e n e f i t s  to  be  re c e iv e d  sh a l l  be

L -1-
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1 t r a n s fe r r e d  f i r s t  f ro m  the e m p lo y e e  s a v i n g s  a c c o u n t  and ,  a fte i  the  e m p l o y e e  sav in g s

2 a c c o u n t  h a s  b e e n  e x h a u s te d ,  then  f ro m  th e  e m p l o y e r  c o n t r ib u t io n  a c c o u n t  in to  the

3 re t i r e m e n t  r e s e r v e  a c c o u n t .

4  (3 )  A se p a r a te  a c c o u n t  fo r  e a c h  e m p l o y e r  sh a l l  be  m a in ta i n e d .  T h e

5  a c c o u n t  sh a l l  b e  c re d i te d  w i th  c o n t r ib u t io n s  o f  th e  e m p lo y e r .  T h i s  a c c o u n t  shall  he

6 c h a r g e d  w i th  th e  e m p lo y e r ' s  a c tu a n a l  c h a r g e  f o r  p e n s io n ,  d e a th  b e n e f i t s ,  a n d  o th e r  

b e n e f i ts  p a id  u n d e r  th is  p lan  to  o r  o n  b e h a l f  o f  th e  e m p lo y e e  o f  th e  e m p l o y e r .  A f te r  an

8 a l l o w a n c e  fo r  in te re s t  c r e d i te d  to  e m p l o y e e  c o n t r ib u t io n  a c c o u n t s  a n d  e m p lo y e e

9  sa v in g s  a c c o u n t s ,  the  in v e s tm e n t  i n c o m e  o f  the  p e n s io n  fu n d  sh a l l  be  a l l o c a t e d  to  the

10 retirement reserve account and to each employer asset share account according lo ihe
11 r a t io  th a t  th e  a v e r a g e  o f  the  a s s e ts  in the  a c c o u n t  as  o f  the  b e g in n in g  a n d  a s  o f  the  end

13 o f  the f i s c a l  y e a r  b e a rs  to the  to ta l o f  the  a v e r a g e  b a la n c e  o f  th e  r e t i r e m e n t  re se rv e

13 a c c o u n t  a n d  al! e m p l o y e r  a c c o u n ts .

14 (4 )  A n  e x p e n s e  a c c o u n t  sh a l l  b e  m a in ta in e d  fo r  th e  p la n .  T h i s  a c c o u n t

15 shall  be  c h a r g e d  w ith  all d i s b u r s e m e n t s  r e p r e s e n t in g  a d m in i s t r a t iv e  e x p e n s e s  in c u r re d

16 by the  p la n .  At th e  e n d  o f  th e  y e a r  the  e x p e n s e  a c c o u n t  shall  be  a l l o c a t e d  to  each

17 e m p lo y e r  in a c c o r d a n c e  w ith  (3 )  of th is  s u b s e c t io n .  E x p e n d i tu r e s  f ro m  th is  a c c o u n t

18 sha l l  be in c lu d e d  in the  g o v e r n o r 's  b u d g e t  fo r  e a c h  fisca l y e a r  a n d  a re  s u b je c t  to

19 ap p ro v a l  b y  the  le g is la tu re ."

20
21 R e n u m b e r  the  f o l l o w i n g  bill s e c t io n s  a c c o r d in g ly .

22

23 Page  17, l ine  16:

24 D e le te  "a n e w  s u b s e c t io n "

25 Inser t  " n e w  s u b s e c t io n s "

26

27 P a g e  17, line 17:

2S D e le te  " 2 0 0 7 "

29  Insert  " 2 0 1 0 "

30

31 P ag e  17. l ine  19:

2 5 - L S 0 2 5 2 \ M . 2
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1 D e le t e  " f iv e "

2 In s e r t  "o n e "

3

4  P a g e  17, f o l lo w in g  line  19:

5 In se r t  n e w  bill s u b s e c t io n s  to  read :

6 " ( f)  B e g in n in g  w i th  the  p a y ro l l  fo r  th e  first p a y  p e r i o d  in J u l y  2 0 1 1 ,  a  m e m b e r

7 sh a l l  c o n t r ib u t e  to  the  p la n ,  in a d d i t i o n  to  the  c o m b in e d  to ta l  o f  th e  a m o u n t s  c a lc u la te d

8 in (a )  a n d  (e )  o f  th is  s e c t io n ,  an  a m o u n t  e q u a l  to tw o  p e r c e n t  o f  th e  m e m b e r ' s  base

9  sa la ry .

10 (g )  B e g in n in g  w i th  the  p a y r o l l  fo r  th e  first p a y  p e r io d  in J u l y  2 0 1 2 ,  a  m e m b e r

11 sha l l  c o n t r ib u t e  to  th e  p la n ,  in a d d i t io n  to  th e  c o m b in e d  to ta l o f  th e  a m o u n t s  c a lc u la te d

12 in (a), (e ) ,  a n d  (0 o f  th is  s e c t io n ,  an  a m o u n t  e q u a l  to  tw o  p e r c e n t  o f  the  m e m b e r ' s  base

13 sa la ry ."

14

15 P a g e  3 4 ,  line 17:

16 D e le te  "3 7 .  a n d  3 8"

17 In se r t  "3 8 ,  a n d  39"

18

19 P a g e  34 ,  l ine  18:

2 0  D e le te  "sec .  70 "

21 Inser t  "sec . 7 1 "

L - 3 -
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C S  H B  179 B Y

P a g e  2, l in e s  3 -6  

D e le te  all l a n g u a g e

[ (E )  B E G I N N I N G  W I T H  T H E  P A Y R O L L  F O R  T H E  F I R S T  P A Y  P E R I O D  IN  J U L Y  
2 0 0 7 ,  A  M E M B E R  S H A L L  C O N T R I B U T E  T O  T H E  P L A N ,  IN  A D D I T I O N  T O  T H E  
A M O U N T  C A L C U L A T E D  IN  ( A )  O F  T H I S  S E C T I O N ,  A N  A M O U N T  E Q U A L  T O  
F IV E  P E R C E N T  O F  T H E  M E M B E R ’S  B A S E  S A L A R Y ]

P a g e  17, l in e s  1 7 -1 9

D e le te  all l a n g u a g e

[ (E )  B E G I N N I N G  W I T H  T H E  P A Y R O L L  F O R  T H E  F I R S T  P A Y  P E R I O D  IN  J U L Y  
2 0 0 7 ,  A  M E M B E R  S H A L L  C O N T R I B U T E  T O  T H E  P L A N ,  IN A D D I T I O N  T O  T H E  
A M O U N T  C A L C U L A T E D  IN  (A )  O F  T H I S  S E C T I O N ,  A N  A M O U N T  E Q U A L  T O  
F IV E  P E R C E N T  O F  T H E  M E M B E R ’S B A S E  S A L A R Y ]



P a g e  1 o f  1

From: Andy Warwick [warwick@gci.net]
Sent: Friday, March 30, 2007 2:56 PM
To: Derek Miller
Subject: hb 179

I am in support of HB 179 as it provides a solution to the $10 billion shortfall in PtRS/TRS retirement system. 
One can argue that the employees or municipalities should pay more or pay less, but the bill provides a 
reasonable solution that all can live with. I believe it is important to restore the State's retirement system to fiscal 
souni'n ss so that we are not burdening future generations of Alaskans,

Derek Miller

3 / 3 0 / 2 0 0 7
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(907) 465-3867 or 465-2450 
FAX (907) 465-2029 
Mail Stop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA Slate Capiio 
Juneau, Alaska 99801-1132 

Deliveries to: 129 6th St., Rm. 32?

M  E  \ I  O  R  A N D U  M January 29, 2005

S U B J E C T : A c c m e d  b e n e f i t s  o f  p u b l ic  e m p l o y m e n t  r e t i r e m e n t s  s y s t e m s  a n d  
le g is la t iv e  c h a n g e s  to the  e m p l o y e e  c o n t r i b u t i o n  r a te  
( W o r k  O r d e r  N o . 2 4 - L S 0 4 2 9 )

T O : R e p re s e n ta t iv e  M ik e  K e lly  
A t tn :  H e a th  H i ly a r d

F R O M :
L e g is la t iv e  C o u n s e r ^ ^ ^ l

Y o u  h a v e  a s k e d  q u e s t io n s  r e g a r d  th e  s c o p e  o f  A r t i c l e  X II ,  sec .  7 o f  th e  A la s k a  
c o n s t i t u t i o n 1 a n d  h o w  it a f fe c ts  the  le g is l a tu re ’s a b i l i t y  to  a m e n d  th e  e m p lo y e e  
c o n t r ib u t io n  r a te s  o f  th e  te a c h e r 's  r e t i r e m e n t  s y s t e m  ( I R S )  a n d  th e  p u b l ic  e m p lo y e e 's  
r e t i r e m e n t  s y s t e m  (P E R S ) .  In o u r  c o n v e r s a t i o n s  a b o u t  th i s  r e q u e s t  y o u  a s k e d  a b o u t  
c h a n g i n g  th e  c o n t r ib u t io n  ra te s  o f  v e s te d  e m p lo y e e s . '

A la s k a  C o n s t i t u t io n  A r t i c le  XII. S ec  7 :
S E C T I O N  7. R e t i r e m e n t  S y s t e m s .  M e m b e r s h ip  in e m p l o y e e  r e t i r e m e n t  
s y s t e m s  o f  th e  S ta te  o r  its p o l i t ic a l  s u b d i v i s i o n s  sh a l l  c o n s t i t u t e  a 
c o n t r a c tu a l  r e la t io n s h ip .  A c c r u e d  b e n e f i ts  o f  th o s e  s y s t e m s  s h a l l  n o t  b e  
d i m i n i s h e d  o r  im p a ir e d .

T h i s  p r o v i s i o n  p r o t e c t s  the  " a c c ru e d  b e n e f i ts "  o f  the  s y s t e m s .  The q u e s t i o n  c o n s id e r e d  
h e re  is w h e t h e r  th e  e m p lo y  e e  c o n t r ib u t io n  ra te  is p a r t  o f  th e  " a c c r u e d  b e n e f i t s  "

\ S  14 2 5 . 0 5 0 a n d  AS 5 9  T r i m ) r e . - p e c t i v e l y

1*1:1* S h a s  th r e e  Ler-s it .• i.n • . . . • Uut < i . ,r •; . , „• e 1 t  ,r. A  . .  i 1
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police and lire c.upwy cc.- «•... ai . ed n . s 1
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SC 11001 d is t r ic t  e m p lo y ee s  ' L o  iccc.. ■ cd i l l  . !

Tier 1 is for e m p l o y e e s  l i rs t  em ploy  ed bcf.v ecu J u : i ' I 961  m d .' m e  ?t . :'.<V
I ic r  11 is fo r  e m p l o y e e s  e n te r in g  s e r v ic e  b e tw e e n  J u l y  1. 1986  th r o u g h  J u n e  lu, rbVo.
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E m p l o y e e  c o n t r i b u t i o n  r a t e s  h a v e  b e e n  r a i s e d  o n  s e v e r a l  o c c a s i o n s  in  th e  p a s t  w i th o u t  
c r e a t in g  a n e w  t i e r  o f  e m p l o y e e s .  I n  1 9 8 6  th e  P E R S  e m p l o y e e  c o n t r i b u t i o n  r a te s  w e r e  
c h a n g e d  f r o m  5 %  to  7 . 5 %  f o r  f i r e f ig h te r s  a n d  p o l i c e  o f f i c e r s ,  a n d  th e  c o n t r i b u t i o n  ra te s  
fo r  a l l  o th e r s  w e r e  r a i s e d  f r o m  4 . 2 5 %  p e r c e n t  to  th e  c u r r e n t  6 . 7 5 %.4 In  1 9 9 0  th e  T R S  
e m p l o y e e  c o n t r i b u t i o n  r a t e s  w e r e  r a i s e d  f r o m  7 %  to  8 . 6 5 % . 3 B o t h  o f  t h e s e  c h a n g e s  in  
c o m p e n s a t i o n  r a t e s  w e r e  m a d e  a f te r  th e  H a m m o n d  v . H o f f b e c k  d e c i s i o n  in  1981 . 
H a m m o n d  v . H o f f b e c k .  6 2 7  P . 2 d  1 0 5 2  ( A l a s k a  1 9 8 1).6 T h e s e  i n c r e a s e s  in  c o n t r ib u t io n  
r a te s  a p p a r e n t ly  d i d  n o t  r e s u l t  in  leg a l  c h a l le n g e s .  T h i s  m e m o r a n d u m ,  th u s ,  c o n s id e r s  
w h e th e r  a  n e w  la w  w h i c h  r a i s e s  th e  e m p lo y e e  c o n t r ib u t io n  r a t e s  in  T R S  a n d  P E R S  w h i le  
m a in ta i n in g  t h e  a c c r u e d  b e n e f i t s  in  e a c h  T i e r  w o u l d  b e  s u b j e c t  to  c o n s t i t u t io n a l  
c h a l le n g e .

W h i l e  s u c h  a  c h a l l e n g e  m a y  c e r t a in ly  b e  b r o u g h t ,  it  is  n o t  a  f o r e g o n e  c o n c l u s i o n  th a t  th e  
a r g u m e n t  w o u l d  p r e v a i l .  A  s t r o n g  c o u n t e r  a r g u m e n t  c a n  b e  m a d e  th a t  th e  e m p lo y e e  
c o n t r ib u t io n  r a te s  a re  n o t  p a r t  o f  th e  " a c c r u e d  b e n e f i t "  to  w h i c h  m e m b e r s  a re  e n t i t led .  
T h e  a c c r u e d  b e n e f i t s  a r e  th e  r ig h ts  to  r e c e i v e  t h e  r e t i r e m e n t  a n d  m e d i c a l  p la n  o f f e r e d  
u p o n  e m p l o y m e n t ;  th e  r i g h t s  a c c ru e  a s  th e y  a re  e a r n e d .  A  p e r s o n 's  c o n t r i b u t i o n  ra te  
c a n n o t  b e  c h a n g e d  r e t r o a c t i v e l y  fo r  b e n e f i t s  th a t  h a v e  a l r e a d y  a c c r u e d ,  h o w e v e r ,  it c a n  be  
a r g u e d  th a t  th e  e m p l o y e e  c o n t r ib u t io n  ra te  c a n  c h a n g e  p r o s p e c t i v e l y  to  p a y  fo r  v e s te d  
b e n e f i t s .

A n  e m p l o y e e  f a c i n g  a n  i n c r e a s e d  c o n t r ib u t io n  r a te  fo r  v e s t e d  b e n e f i t s  c a n  re jec t  the  
in c re a s e  b y  t e r m i n a t i n g  e m p ' y m e n t  w h i l e  „ d l l  p r e s e r v i n g  th e  e m p l o y e e ' s  v e s t e d  r ig h t  to 
" a c c r u e d  b e n e f i t s ."7 A n  a c c r u e d  b e n e f i t  is o n e  th a t  h a s  a l r e a d y  b e e n  e a r n e d ,  it is n o t  o n e
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T ie r  II is fo r  t e a c h e r s  f i r s t  e m p l o y e d  o n  J u l y  1, 1 9 9 0  a n d  la te r .

4 sec . 15 , ch .  8 2  S L A  1 9 8 d .

5 sec .  1, ch .  9 7  S L A  1 9 9 0 .  T h e re  w a s  at l e a s t  o n e  o th e r  c h a n g e  in  P E R S  for 
n o n c e r t i f i c a t e d  e m p l o y e e s  o f  s c h o o l  d is t r i c ts  to  9 .6 %  in  1999 .

6 The r e d u c t io n s  in  b e n e f i t s  in  th e  H a m m o n d  v. H o f f b e c k  c a s e  i n v o lv e d  a  r e d u c t io n  in 
o c c u p a t io n a l  d i s a b i l i t y  b e n e f i t s  fo r  p u b l ic  s a f e ty  e m p l o y e e s ,  a  r e q u i r e m e n t  tha t an  
e m p lo y e e  b e  to t a l ly  u n e m p l o y a b l e  in o r d e r  to  b e  e l i g ib l e  f o r  a n  o c c u p a t i o n a l  d i s a b i l i ty  
p e n s i o n  r a t h e r  t h a n  " in c a p a c i t a t e d  fo r  se rv ic e  in  t h e  p o s i t i o n  h e ld "  a n d  r e d u c in g  
o c c u p a t io n a l  d e a t h  b e n e f i t s  f ro m  o n e  h u n d r e d  p e r  c e n t  to  fo r ty  p e r  c e n t  o f  m o n t h l y  s a la ry  
at the  t i m e  o f  d e a th .

7 A  N e w  Y o r k  c a s e  ( N e w  Y o r k  h a s  c o n s t i t u t io n a l  p r o t e c t i o n  o f  p e n s i o n  b e n e f i t s  l ik e  
A la s k a )  i n v o lv in g  d i m i n u t i o n  o f  d i s a b i l i t y  b e n e f i t s  to e m p l o y e e s  in  th e  p u b l ic  se rv ic e  
m a k e s  th is  p o i n t ,  th a t  e m p l o y e e s  do  n o t  h a v e  a  c o n s t i t u t i o n a l  r ig h t  to  s t a y  in  p u b l ic  
e m p lo y m e n t :
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th a t  h a s  n o t  y e t  b e e n  e a r n e d .  T h e  c o n s t i t u t i o n a l  p r o m i s e  is  t h a t  e a r n e d  b e n e f i t s  c a n n o t  b e  
d im in i s h e d ,  a n d  th e  fu tu re  r ig h t  to  a  s p e c i f i e d  b e n e f i t  i s  v e s t e d ,  h o w e v e r  H o f f b e c k  
r e c o g n iz e d  t h a t  " r ig id  a d h e r e n c e  to  la b e ls  l ik e  " g ra tu i ty , "  " c o m p e n s a t i o n , "  " c o n t r a c t , "  a n d  
" v e s te d  r ig h t s "  h a s  n o t  a l l o w e d  c o u r t s  th e  f l e x ib i l i ty  n e c e s s a r y  to  d e a l  p r o p e r l y  w i th  
le g i t im a te  l e g i s l a t i v e  r e s p o n s e  to  c h a n g i n g  e c o n o m i c  a n d  s o c i a l  c o n d i t io n s ." *  T h e  
H o f f b e c k  c o u r t  f o u n d  t h e  f o l lo w in g  l a n g u a g e  in  a  C a l i f o r n i a  c a s e  t o  b e  " in s t r u c t iv e . "

A n  e m p l o y e e 's  v e s t e d  c o n t r a c tu a l  p e n s i o n  r ig h ts  m a y  b e  m o d i f i e d  p r i o r  to  
r e t i r e m e n t  fo r  th e  p u r p o s e  o f  k e e p i n g  a p e n s i o n  s y s t e m  f l e x ib l e  t o  p e r m i t  
a d j u s tm e n t s  in  a c c o r d  w i t h  c h a n g i n g  c o n d i t i o n s  a n d  a t th e  s a m e  t i m e  
m a i n t a i n  th e  in t e g r i ty  o f  th e  s y s te m .  S u c h  m o d i f i c a t i o n s  m u s t  b e  
r e a s o n a b le ,  a n d  it i s  f o r  th e  c o u r t s  to  d e t e r m i n e  u p o n  th e  f a c t s  o f  e a c h  c a s e  
w h a t  c o n s t i t u t e s  a  p e r m is s ib l e  c h a n g e .  T o  b e  s u s t a i n e d  a s  r e a s o n a b l e ,  
a l t e r a t io n s  o f  e m p lo y e e s '  p e n s i o n  r ig h t s  m u s t  b e a r  s o m e  m a t e r i a l  r e l a t i o n  
to  th e  t h e c . y  o f  a  p e n s i o n  s y s t e m  a n d  i ts  s u c c e s s fu l  o p e r a t i o n ,  a n d  c h a n g e s  
in  a  p e n s i o n  p l a n  w h ic h  r e s u l t  in  d i s a d v a n ta g e  to  e m p l o y e e s  s h o u l d  b e  
a c c o m p a n i e d  b y  c o m p a r a b l e  n e w  a d v a n t a g e s . 9

F o l l o w i n g  th a t  d i s c u s s i o n  th e  d e c i s io n  fo u n d :

W e  a g r e e  w i th  th is  a n a ly s i s  a n d  h o ld  th a t  th e  f a c t  th a t  r i g h ts  in  P E R S  v e s t  
o n  e m p l o y m e n t  d o e s  n o t  p r e c l u d e  m o d i f i c a t i o n s  o f  t h e  s y s t e m ;  th a t  fac t  
d o e s ,  h o w e v e r ,  r e q u i r e  th a t  a n y  c h a n g e s  in  th e  s y s t e m  th a t  o p e r a t e  to  a 
g iv e n  e m p l o y e e 's  d i s a d v a n ta g e  m u s t  b e  o f f s e t  b y  c o m p a r a b l e  n e w  
a d v a n t a g e s  to  th a t  e m p lo y e e .

A n  im p o r t a n t  q u a l i f i c a t i o n  is fo u n d  in  n o te  11 o f  H o f f b e c k . It m a y  a p p l y  to  th e  s i tu a t io n  
at h a n d  w h e r e  th e  s y s t e m  f in d s  th a t  f a i l in g  to i n c re a s e  e m p l o y e e  c o n t r i b u t i o n s ,  a n d  th u s  
in c r e a s i n g  th e  p r o j e c t e d  u n s u p p o r ta b l e  b u r d e n  o n  e m p l o y e r s ,  w i l l  t h r e a t e n  th e  f isca l 
fu tu re  o f  th e  s y s t e m  a s  a w h o le :

It is  l o n g  s e t t l e d ,  h o w e v e r ,  th a t  th e  fac t  th a t  t h e r e  c a n  b e  n o  
c o n s t i t u t i o n a l  im p a i r m e n t  o f  p e n s io n  s y s t e m  b e n e f i t s  d o e s  n o t  
c r e a t e  a c o n s t i t u t io n a l  r ig h t  to  s t a y  in p u b l ic  e m p l o y m e n t .  T o  d o  
th i s  w o u l d  p la c e  th e  re g u la t io n  o f  p u b l ic  e m p l o y m e n t  b e y o n d  th e  
c o n t ro l  o f  a n y  a u th o r i ty ,  w h i c h  c e r t a in ly  w a s  n o t  i n t e n d e d  b y  o u r  
C o n s t i t u t i o n  ( G o r m a n  v. C i ty  o f  N e w  Y o r k , 2 8 0  A p p  D iv  3 9 ,  4 5 ,  
a f f d  3 0 4  N Y  8 6 5 ) .

C o o k  v. B i n g h a m t o n . 4 8  N .Y .2 d  3 2 3 ,  3 3 2  (N .Y . ,  1 979 )

* H a m m o n d  v. H o f f b e c k , 6 2 7  P.2d  a t 1057



W e  a re  n o t  c a l le d  u p o n  to  c o n s i d e r  th e  p r o b l e m ,  w h i c h  h a s  f r e q u e n t l y  
a r i s e n  in  o th e r  j u r i s d i c t i o n s ,  p r e s e n t e d  b y  a  p e n s i o n  f u n d  t h a t  is 
in s u f f i c ie n t  to  s a t i s f y  a l l  e m p l o y e e  c l a im s  b r o u g h t  u n d e r  its p r o v i s i o n s .
W e  i n t i m a t e  n o  v i e w  a s  to  th e  a p p r o p r i a t e  le g a l  a n a l y s i s  o f  a n y  le g i s l a t i v e  
a l t e r a t io n  in  e m p l o y e e  b e n e f i t s  s y s t e m s  m a d e  in  r e s p o n s e  to  s u c h  
c i r c u m s ta n c e s .

In  th i s  c a s e ,  it m a y  n o t  b e  th a t  th e  s y s t e m  is  c u r r e n t l y  in s u f f i c i e n t  to  h a n d l e  c u r r e n t  
c la im s ,  a n d  n o  a l t e r a t io n  in  t h e  b e n e f i t s  to  b e  r e c e i v e d  is  c o n t e m p l a t e d .  H o w e v e r ,  the  
c o n t in u e d  f i s c a l  h e a l th  o f  t h e  p l a n  fo r  fu tu re  c l a i m s  b y  c u r r e n t  b e n e f i c i a r i e s  m a y  
r e a s o n a b l y  r e q u i r e  a p r o s p e c t i v e  in c r e a s e d  c o n t r i b u t i o n  ra te .  S u c h  a n  a r g u m e n t  is no t 
p r e c l u d e d  b y  H a m m o n d  v. H o f f b e c k .

F o u r  o t h e r  s t a te s  h a v e  c o n s t i t u t io n a l  p r o t e c t i o n  f o r  p u b l i c  e m p l o y e e  r e t i r e m e n t  b e n e f i t s
v e r y  s i m i l a r  to  A la s k a :  H a w a i i ,10 M i c h i g a n , "  N e w  Y o r k  a n d  I l l i n o i s '2. T h e r e  is a  c a se  
f r o m  M i c h i g a n  w h ic h  is  s q u a r e ly  o n  p o in t .  T h e  M i c h i g a n  S u p r e m e  C o u r t  w a s  a s k e d  to 
d e t e r m i n e  w h e t h e r  a  s t a tu t e  in c r e a s i n g  th e  e m p l o y e e  c o n t r i b u t i o n  r a t e  f o r  c e r t a in  
e m p l o y e e s  w a s  c o n s t i t u t io n a l .  A d v i s o r y  O p i n i o n  r e  C o n s t i t u t i o n a l i t y  o f  1 9 7 2  P A  2 5 8 . 
3 8 9  M ic h .  6 5 9 ,  (M ic h .  197 3 ) .  T h e  c o u r t  f o u n d  th a t  " th e  L e g i s l a tu r e  c a n n o t  d i m i n i s h  o r  
im p a i r  a c c r u e d  f in a n c ia l  b e n e f i t s ,  b u t  w e  th i n k  it m a y  p r o p e r l y  a t ta c h  n e w  c o n d i t i o n s  for 
e a r n i n g  f i n a n c ia l  b e n e f i t s  w h ic h  h a v e  n o t  v e t  a c c r u e d ,"13 T h e  M i c h i g a n  c o u r t  fo u n d  tha t 
r a i s in g  th e  e m p l o y e e  c o n t r ib u t io n  ra te  w a s  a  " n e w  c o n d i t i o n "  w h i c h  w a s  n o t  "a  
d i m i n i s h m e n t  o r  i m p a i r m e n t  o f  s u c h  a c c r u e d  b e n e f i t s  u n l e s s  t h e  n e w  c o n d i t i o n s  w e r e  
u n r e a s o n a b l e  a n d  h e n c e  s u b v e r s i v e  o f  th e  c o n s t i t u t i o n a l  p r o t e c t i o n . "
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10 A rt .  X V I ,  S e c t io n  2 o f  t h e  H a w a i i  C o n s t i t u t i o n ,  p ro v id e s :
M e m b e r s h i p  in  a n y  e m p l o y e e s '  r e t i r e m e n t  s y s t e m  o f  th e  S t a t e  o r  a n y  
p o l i t i c a l  s u b d i v i s io n  t h e r e o f  s h a l l  b e  a  c o n t r a c tu a l  r e l a t i o n s h i p ,  t h e  a c c r u e d  
b e n e f i t s  o f  w h ic h  s h a d  n o t  b e  d im i n i s h e d  o r  im p a i r e d .

11 M i c h ig a n 's  c o n s t i t u t io n ,  art 9, sec .  2 4  re a d s :
T h e  a c c r u e d  f in a n c ia l  b e n e f i t s  o f  e a c h  p e n s i o n  p l a n  a n d  r e t i r e m e n t  s y s t e m  
o f  th e  s t a t e  a n d  i t s  p o l i t i c a l  s u b d i v i s io n s  s h a l l  be  a  c o n t r a c tu a l  o b l ig a t i o n  
t h e r e o f  w h i c h  sh a l l  n o t  b e  d im i n i s h e d  o r  i m p a i r e d  th e re b y .  F in a n c ia l
b e n e f i t s  a r i s in g  o n  a c c o u n t  o f  s e r v ic e  r e n d e r e d  in e a c h  f i s c a l  y e a r  s h a l l  be
f u n d e d  d u r i n g  th a t  y e a r  a n d  su c h  f u n d i n g  s h a l l  n o t  b e  u s e d  fo r  f i n a n c in g  
u n f u n d e d  a c c r u e d  l iab i l i t ie s .

12 W h i l e  th e  c o n s t i t u t i o n a l  p r o v i s io n s  a re  s i m i l a r  in I l l in o is  a n d  N e w  Y o r k  th e  c a s e s  hav< 
fo c u s e d  o n  th e  t im e  o f  v e s t in g ,  n o t  r e l e v a n t  to  th i s  d i s c u s s i o n .

12 A d v i s o r y  O p i n i o n  re  19 7 2  P A  2 5 8 . 3 8 9  M ie n .  6 5 9 ,  e m p h a s i s  a d d e d .
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A  c a s e  in  H a w a i i  i n v o l v e d  d e t e r m i n i n g  th e  d a t e  a  f i r e f i g h t e r  w a s  c o n s i d e r e d  to  h a v e  
b e g u n  h i s  r e t i r e m e n t .  C h u n  v . E m p l o y e e ' s  R e t i r e m e n t  S v s . .  6 0 7  P . 2 d  4 1 5 ,  4 2 1  ( H a w a i i  
1980 ) .  T h e  c o u r t  d i s c u s s e d  its  c o n s t i t u t i o n a l  p r o t e c t i o n  o f  p u b l i c  e m p l o y e e  r e t i r e m e n t  
s y s t e m s  a n d  f o u n d  t h a t  a l t h o u g h  b e n e f i t s  a  j r ib u ta b le  t o  p a s t  s e r v i c e s  c o u l d  n o t  b e  
r e d u c e d ,  t h e  l e g i s l a tu r e  c o u ld  m a k e  g e n e r a l  c h a n g e s  in  t h e  r e t i r e m e n t  s y s t e m .  W h i l e  n o t  
d i s c u s s e d  i n  t h a t  c a s e ,  i t  c o u l d  b e  a r g u e d  th a t  t h e  e m p l o y e e  c o m p e n s a t i o n  r a t e  f o r  
c o n t i n u e d  b e n e f i t s  m a y  b e  a  c o n d i t i o n  t h a t  c a n  b e  c h a n g e d  w i t h o u t  v io l a t i n g  th e  
c o n s t i t u t i o n a l  p r o t e c t i o n  o f  a c c r u e d  b e n e f i t s .14

A f te r  H o f f b e c k  t h e  n e x t  d i s c u s s io n  o f  A r t i c l e  X I I ,  se c .  7  b y  t h e  A l a s k a  S u p r e m e  C o u r t  
o c c u r r e d  in  2 0 0 3  w h e r e  th e  c o u r t  c o n s i d e r e d  h o w  to  e v a l u a t e  c h a n g e s  t o  p u b l i c  e m p l o y e e  
b e n e f i t s ,  s p e c i f i c a l l y  h e a l t h  p la n s .  D u n c a n  v . R e t i r e d  P u b l i c  E m p l o y e e s  o f  A la s k a .  In c .  
(D u n c a n )  71 P . 3 d  8 8 2 ,  ( A la s k a  2 0 0 3 )  T h e  s t a te  a r g u e d  th a t  h e a l th  i n s u r a n c e  b e n e f i t s  
w e r e  n o t  c o v e r e d  b y  A r t i c l e  X I I ,  se c .  7 , a n d  i f  t h e y  w e r e ,  th e  d o l l a r  a m o u n t  o f  t h e

14 Id . a t  4 2 1 ,  c i t a t i o n s  o m i t t e d .

T h i s  c o u r t  h a s  n e v e r  b e e n  c a l l e d  u p o n  to  e x a m i n e  o r  c o n s t r u e  th is  
p a r t i c u l a r  p r o v i s i o n  o f  th e  H a w a i i  C o n s t i tu t io n .  It  w a s  p r o p o s e d  f ro m  th e  
f lo o r  o f  th e  1 9 5 0  C o n s t i t u t io n a l  C o n v e n t i o n  a n d  a d o p t e d  b y  the  
C o m m i t t e e  o f  t h e  W h o le .  T h e  C o m n D t e e  o f  th e  W h o l e  R e p o r t  s ta te s :

It s h o u l d  b e  n o te d  th a t  th e  a b o v e  p r o v i s i o n  w o u l d  n o t  l i m i t  th e  
l e g i s l a tu r e  in  e f f e c t in g  a r e d u c t io n  in  t h e  b e n e f i t s  o f  a  
r e t i r e m e n t  s y s te m  p r o v i d e d  th e  r e d u c t io n  d id  n o t  a p p l y  to 
b e n e f i t s  a l r e a d y  a c c ru e d .  In  o t h e r  w o r d s ,  t h e  l e g i s l a tu r e  c o u l d  
r e d u c e  b e n e f i t s  a s  to  ( 1 ) n e w  e n t r a n t s  in to  a r e t i r e m e n t  
s y s t e m ,  o r  (2)  a s  to  p e r s o n s  a l r e a d y  in  th e  s y s t e m  in  s o  fa r  as 
t h e i r  fu tu r e  s e r v ic e s  w e r e  c o n c e r n e d .  It c o u l d  n o t ,  h o w e v e r ,  
r e d u c e  th e  b e n e f i t s  a t t r i b u ta b l e  to  p a s t  s e r v ic e s .  F u r t h e r ,  th e  
s e c t io n  w o u l d  n o t  l im i t  th e  l e g i s l a tu r e  i n  m a k i n g  g e n e r a l  
c h a n g e s  in  a  s y s te m ,  a p p l i c a b l e  to  p a s t  m e m b e r s ,  so  l o n g  as  
th e  c h a n g e s  d i d  n o t  n e c e s s a r i l y  r e d u c e  th e  b e n e f i t s  
a t t r i b u ta b l e  to  p a s t  s e rv ice s .

T h e  C o m m i t t e e  o f  th e  W h o le 's  in t e r p r e ta t io n  o f  th e  p r o v i s i o n ,  w h i c h  w e  
a c c e p t ,  i n d ic a t e s  th a t  a m e m b e r  o f  th e  r e t i r e m e n t  s y s t e m  is e n t i t l e d  to  the  
b e n e f i t s  a v a i l a b l e  u n d e r  th e  s y s te m  th a t  h a v e  b e e n  a c c r u e d  b y  th e  m e m b e r .  
F r o m  th e  C o m m i t t e e  o f  th e  W h o l e  R e p o r t ,  w e  c o n c l u d e  th a t  th e  p r o v i s io n  
w a s  m e a n t  to  p r o t e c t  a n  e m p lo y e e  f r o m  a  r e d u c t io n  in  a c c r u e d  b e n e f i ts .  
H o w e v e r ,  th e  e x te n t  o f  s u c h  b e n e f i t s  a s  w e l l  a s  th e  c o n d i t i o n s  u n d e r  w h ic h  
a n  e m p l o y e e  s h o u ld  r e c e i v e  b e n e f i t s ,  a re  g o v e r n e d  b v  a p p l i c a b l e  s t a tu to r y  
p r o v i s i o n s . . . . .



p r e m i u m  w a s  a ll t h a t  w a s  p ro t e c te d ,  n o t  t h e  t y p e  o f  c o v e r a g e ,  a n d  th i r d  i f  t h e  f irs t  tw o  
a r g u m e n t s  fa i le d ,  th a t  c h a n g e s  c o u ld  b e  m a d e  to  v e s t e d  h e a l t h  b e n e f i t s  s o  l o n g  a s  a n y  
d i s a d v a n ta g e s  f r o m  c h a n g e s  w e r e  o u t w e i g h e d  b y  a d v a n t a g e s ,  a s  c o n s i d e r e d  f r o m  a  g ro u p  
p e r s p e c t iv e .  T h e  c o u r t  a g r e e d  w i th  th e  th i r d  a r g u m e n t  o n l y ,  a n d  f o u n d  t h a t  h e a l th  
b e n e f i t s  c o u l d  b e  c h a n g e d  w i th o u t  v io l a t i n g  th e  c o n s t i t u t i o n .  D u n c a n  s t a te s  th a t  " [ t j h e  
n a tu ra l  a n d  o r d i n a r y  m e a n i n g  o f  " b e n e f i t s "  in  a  h e a l t h  i n s u r a n c e  c o n t e x t  r e f e r s  to the  
c o v e r a g e  p r o v i d e d  r a t h e r  t h a n  th e  c o s t  o f  th e  i n s u r a n c e ."15

T h e  la n g u a g e  in  D u n c a n  d o e s  n o t  p r e c l u d e  a n  a r g u m e n t  t h a t  th e  e m p l o y e e  c o n t r ib u t io n  
ra te ,  a p p l i e d  p r o s p e c t i v e ly ,  d o e s  n o t  d im in i s h  a c c r u e d  b e n e f i t s .  T h e  M i c n i g a n  c a s e  
i l lu s t r a te s  t h e  a r g u m e n t  t h a t  e m p l o y e e  c o n t r ib u t io n  r a t e s  a r e  a  c o n d i t i o n  o f  c u r r e n t  a n d  
p r o s p e c t i v e  e m p l o y m e n t  a n d  d o  n o t  d 'm i n i s h  a c c r u e d  r ig h t s .  B e c a u s e  th e  A l a s k a  c o u n  
h a s  n o t  s p o k e n  in  r e g a r d  to  t h e  r a te  o f  e m p lo y e e  c o n t r i b u t i o n s  in  p u b l i c  r e t i r e m e n t  
s y s te m s ,  t h e r e  c a n  b e  n o  c e r ta in ty .  H o w e v e r ,  t h e r e  h a v e  b e e n  c h a n g e s  in  e m p lo y e e  
c o n t r ib u t io n  r a te s  s in c e  H o f f b e c k  n o n e  o f  t h e m  g e n e r a t i n g  a  c o n s t i t u t i o n a l  c h a l le n g e .  
In c r e a s in g  t h e  c o n t r ib u t io n  ra te s  o f  e m p l o y e e s  p r o s p e c t i v e l y  is  n o t  e x p l i c i t l y  b a r r e d  b y  
H o f f b e c k . o r  D u n c a n . O t h e r  s t a te s  w i th  s i m i l a r  c o n s t i t u t i o n a l  p r o t e c t i o n s  h a v e  e i th e r  
a l l o w e d  i n c r e a s e s  in  c o n t r i b u t i o n  r a t e s  o r  h a v e  a c k n o w l e d g e d  th e  n e e d  fo r  s o m e  
f le x ib i l i ty  in  a d m in i s t e r in g  th e  r e t i r e m e n t  p r o g r a m s  w h i l e  p r o t e c t i n g  a c c r u e d  b e n e f i t s  o f  
p u b l ic  e m p lo y e e s .

I f  I m a y  b e  o f  fu r th e r  a s s i s t a n c e ,  p le a s e  a d v ise .

B R C : m e d
0 5 - 0 6 6 .m e d

R e p r e s e n t a t i v e  M i k e  K e l l y

J r  . a r y  2 9 ,  2 0 0 5
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15 D u n c a n . 71 P .3 d  8 8 2  a t 888 - 8 8 9 .  O n e  f  th e  i s s u e s  in  D u n c a n  w a s  w h e t h e r  h e a l th  
b e n e f i t s  c o n s i s t e d  o f  a  c e r t a in  level o f  c o v e r a g e ,  o r  o n l y  a c e r t a in  d o l l a r  a m o u n t  ap p l ie d  
to w a r d s  h e a l th  i n s u r a n c e  p r e m iu m s .



MEMORANDUM State of Alaska
D e p a r tm e n t  o f  L a w

T o :  R a y  M a t i a s h o w k s i ,  C o m m i s s i o n e r  
D e p a r t m e n t  o f  A d m i n i s t r a t i o n

DATE: A p r i l  2 0 ,  2 0 0 5

From: V i r g i n i a  B . R a g l e
A s s i s t a n t  A t t o r n e y  G e n e r a l
L a b o r  &  S ta te  A f f a i r s  S e c t i o n  - J u n e a u

subject: Retirement system 
amendments - 
constitutional issues

Y o u  h a v e  a s k e d  th r e e  q u e s t i o n s  r e g a r d i n g  a p p l i c a t i o n  o f  p r o p o s e d  l e g i s l a t i v e  
m o d i f i c a t i o n s  o f  t h e  s t a t e ’s p u b l i c  e m p l o y e e s ’ ( P E R S  ) a n d  t e a c h e r s ’ ( T R S )  r e t i r e m e n t  
s y s t e m s  to  c u r r e n t  m e m b e r s  o f  t h e  s y s t e m s .  T h o s e  q u e s t i o n s  a re :

1. Is  it a l l o w a b l e  to  i n c r e a s e  P E R S  a n d  T R S  c o n t r i b u t i o n  r a t e s  fo r  i n d i v i d u a l s  
w h o  b e c a m e  m e m b e r s  o f  th e  s y s t e m s  b e f o r e  t h e  e f f e c t i v e  d a t e  o f  t h e  ra te  
i n c r e a s e s ?

2 . Is  it a l l o w a b l e  to  d i s c o n t i n u e  p r e - f u n d i n g  th e  m e d i c a l  c o m p o n e n t  o r  se t  a  r a te  
t h a t  t a r g e t s  le s s  t h a n  100 p e r c e n t  f u n d i n g  fo r  e x i s t i n g  m e m b e r s  o r  n e w  
m e m b e r s ?

3. Is  it a l l o w a b l e  to  p r o s p e c t i v e l y  n o t  p a y  e x i s t i n g  m e m b e r s  n e w  f o r  a d d i t i o n a l ]  
a d  h o c  p o s t  r e t i r e m e n t  p e n s i o n  a d j u s t m e n t s  ( P R P A s ) ?  I f  n o t ,  c o u l d  a n e w  
s t a t u t o r y  p r o v i s i o n  r e d u c e  th e  e x i s t i n g  n u m b e r  o f  m e m b e r s  e l i g ib l e  f o r  th is  
b e n e f i t  p r o s p e c t i v e l y  to  r e d u c e  c o s t s  to  th e  s y s t e m ?

W h i l e  w e  b e l i e v e  th a t  d e f i n i t i v e  a n s w e r s  to  th e s e  q u e s t i o n s  w i l l  o n l y  b e  p r o v i d e d  
b y  t h e  A l a s k a  S u p r e m e  C o u r t ,  b a s e d  o n  o u r  r e v i e w  o f  e x i s t i n g  e a s e  l a w  o u r ,  s h o r t  
a n s w e r s  to  t h e s e  q u e s t i o n s  a re :

1. P E R S  a n d  T R S  c o n t r i b u t i o n  r a t e s  m a y  b e  i n c r e a s e d  fo r  i n d i v i d u a l s  w h o  
b e c a m e  m e m b e r s  o f  th e  s y s t e m s  b e f o r e  t h e  e f f e c t i v e  d a t e  o f  th e  r a t e  in c r e a s e s  
i f  th e  i n c r e a s e s  a r c  a c c o m p a n i e d  b y  c o m p a r a b l e  e n h a n c e m e n t s  to  b e n e f i t s .
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2. P r e - f u n d i n g  o f  t h e  m e d i c a l  c o m p o n e n t  o f  P E R S  a n d  T R S  b e n e f i t s ,  to  th e  
e x t e n t  t h a t  p r e - f u n d i n g  w o u l d  b e  c o n s i d e r e d  a n  a c c r u e d  b e n e f i t ,  m a y  n o t  b e  
d i s c o n t i n u e d  fo r  m e m b e r s  w h o  w e r e  e m p l o y e d  d u r i n g  th e  p e r i o d  th a t  s t a tu t e s  
r e q u i r e d  p r e - f u n d i n g .  F u n d i n g  o f  m e d i c a l  b e n e f i t s  m a y  b e  s e t  a t  l e s s  th a n  
100%  f u n d i n g  f o r  n e w  m e m b e r s .

3 . I f  t h e  f i n a n c ia l  c o n d i t i o n  o f  t h e  f u n d s  d o e s  n o t  p e r m i t  p a y m e n t  o f  th e  P R P A ,  
it is  a l l o w a b l e  to  p r o s p e c t i v e l y  n o t  p a y  e x i s t i n g  m e m b e r s  n e w  [ o r  a d d i t i o n a l ]  
a d  h o c  P R P A s .  A  n e w  s t a t u t o r y  p r o v i s i o n  c a n n o t  r e d u c e  th e  e x i s t i n g  n u m b e r  
o f  m e m b e r s  w h o  r e t a in  a  v e s t e d  r i g h t  to  a P R P A  i f  o n e  is  a w a r d e d ,  u n l e s s  th e  
n e w  s t a t u t o r y  p r o v i s i o n  i n c l u d e j  c o m p a r a b l e  e n h a n c e m e n t s  to  b e n e f i t s .

T h e  a b o v e  r e s p o n s e s  m i g h t  b e  d i f f e r e n t  i f  it w e r e  e s t a b l i s h e d  th a t  a p p l i c a t i o n  o f  
m o d i f i c a t i o n  o f  t h e  r e t i r e m e n t  s y s t e m s  to  c u r r e n t  m e m b e r s  is n e c e s s a r y  to  a l l o w  th e  
r e t i r e m e n t  s y s t e m s  to  p a y  c u r r e n t  b e n e f i t  c l a im s .

A L A S K A  C A S E  L A W

E a c h  o f  t h e s e  q u e s t i o n s  r a i s e s  s u b s t a n t i a l  le g a l  i s s u e s  u n d e r  A l a s k a  C o n s t i t u t i o n  
a r t i c l e  X U ,  s e c t i o n  7 , a s  i n t e r p r e t e d  b y  th e  A l a s k a  S u p r e m e  C o u r t .  T h a t  c o n s t i t u t i o n a l  
p r o v i s i o n  p r o v i d e s :

R e t i r e m e n t  S y s t e m s .  M e m b e r s h i p  in e m p l o y e e  r e t i r e m e n t  s y s t e m s  
o f  t h e  S t a t e  o r  i ts  p o l i t i c a l  s u b d i v i s i o n s  s h a l l  c o n s t i t u t e  a  c o n t r a c t u a l  
r e l a t i o n s h i p  A c c r u e d  b e n e f i t s  o f  t h o s e  s y s t e m s  s h a l l  n o t  b e  
d i m i n i s h e d  o r  i m p a i r e d .

T h e r e  is a  s u b s t a n t i a l  b o d y  o f  A l a s k a  j u r i s p r u d e n c e  i n t e r p r e t i n g  a r t i c l e  X I I ,  
s e c t i o n  7 o f  t h e  A l a s k a  C o n s t i t u t i o n ,  o i n c e  th i s  a s e  l a w  g u i d e s  o u r  a d v i c e  o n  th e  i s s u e s  
y o u  h a v e  r a i s e d ,  w e  p r o v i d e  th e  f o l l o w i n g  s y n o p s e s  o f  th e  m o s t  p e r t i n e n t  A l a s k a  
S u p r e m e  C o u r t  c a s e s .

State ex  rel. H am m on d  v. A llen , 6 2 5  P . 2 d  8 4 4  ( A l a s k a  1 9 8 1 )

T h e  A l a s k a  S u p r e m e  C o u r t  f irs t  i n t e r p r e t e d  A l a s k a  C o n s t i t u t i o n  a r t i c l e  X I I ,  
s e c t i o n  7 in th e  c a s e  o f  State ex rel. H am m ond  v. Allen, 6 2 5  P .2 d  8 4 4  ( A l a s k a  1 9 8 1 ) .  
T h a t  c a s e  i n v o l v e d  th e  E l e a c d  P u b l i c  O f f i c e r s ’ R e t i r e m e n t  S y s t e m  ( E P O R S ) ,  w h i c h  w a s  
e s t a b l i s h e d  b y  t h e  e n a c t m e n t  o f  c h a p t e r  2 0 5 ,  S L A  1 9 7 5 .  A  r e f e r e n d u m  p e t i t i o n  to  r e p e a l  
th e  A c t  w a s  f i l e d  in  S e p t e m b e r  1 9 7 5 ,  b e f o r e  ih e  A c t  b e c a m e  e f f e c t i v e  o n
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January 1, 1976.' Following passage of the referendum by a substantial majority of the 
voters in an election on August 24, 1976 (effective October 14, 1976), the state tiled an 
action for declaratory judgment, arguing that article XII, section 7 did not apply and that 
the repeal was effective as to “officials who were participating in EPORS at the time of 
its repeal, but who were not then entitled to benefits.” 625 P. 2d at 845.

The court held that article XII, section 7 did apply, and tnat even “the extreme 
likelihood of the subsequent repeal” of EPORS did not constitute an implicit condition 
subsequent that would extinguish the state’s contractual obligation to provide benefits 
under EPORS.2 The court concluded that “[ajll elected officials who were participating 
in EPORS at the time its repeal became effective will, therefore, be entitled to the 
benefits provided by that system upon retirement.” Under this holding, the state was 
required to permit even those EPORS members who had not met the minimum age or 
service requirements for retirement to continue to participate in the repealed retirement 
system.

H am m ond  v. H offbeck , 6 2 7  P . 2 d  1 0 5 2  ( A l a s k a  1 9 8 1 )

Later in 1981, the court issued its opinion in Hammond v. Hojjbeck, 627 P.2d 1052 
(Alaska 1981). In that case, public safety employees challenged statutory changes 
enacted in 1976 regarding PERS occupational disability and death benefits. Two of the 
challenged statutory changes reduced the amount of benefits, and one modified the 
eligibility requirements for occupational disability benefits.

The court first had to address whether an employee’s rights to benefits under 
PERS \est on employment and enrollment in the system or only at the time when .lie 
employee becomes eligible to receive those benefits. The court ruled that under the 
Alaska Constitution, the former applied.'1 The court stated

The repealed provisions of EPORS are set out in the editor’s notes to AS 39.37.

The court observed “|w]c believe that if the possibility of repeal of a law could 
function as an implicit condition subsequent to a contract formed under that law, the 
protection of contract rights afforded by article XII, section 7, would be .seriously 
eroded.”

The court noted that it had “previously held that the phrase ‘accrued rights' is 
synonymous with ‘vested’ rights. Bidwe.'l v. Scheele, 355 P.2d 584, 586 (Alaska I960).” 
Id. at n.4.
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We are of the view that the plain meaning of Alaska Const. Art. XII,
§ 7, as well as the purposes underlying its adoption, compels such a 
conclusion. Furthermore, a review of the relevant case authority 
from several jurisdictions has persuaded us that this rule represents 
the better reasoned of the alternative approaches that have been 
adopted. The rule that regards members’ rights in public employees’ 
benefits systems as vested only at the time which an individual 
employee is eligible to receive payment of those benefits necessarily 
depends in some degree upon the anachronistic notion that such 
benefits are in the “nature of a bounty sp-Aging from the 
appreciation and graciousness of the sovereign.’’ .. . Under the rule 
mandated by Alaska’s Constitution, on the other hand, these benefits 
are regarded as an element of the bargained-for consideration given 
in exchange for an employee’s assumption and performance of his 
employment. This approach, in our view, more accurately reflects 
the realities of public employment in Alaska.

Id at 1056-57 (citations omitted). Therefore, the court held

that benefits under PFRS are in the nature of deferred compensation 
•ind that the right to such benefits vests immediately upon an 
employee's enrollment in that system.

Id. at 1057.
Recognizing that “rigid adherence to labels like ‘gratuity,’ ‘compensation.’ 

‘contract,’ and vested rights’ has not allowed the courts the flexibility necessary to deal 
properly with legitimate legislative response to changing economic and social 
conditions,” the court found California’s ‘“limited vesting' approach to be instructive.” 
Id 'flie court agreed with the California court’s analysis1 and held

Citing Betts v. Board of Administration of the Public Employees Retirement 
System, 582 P 2d 614, 617 (1978) (1974 amendment changing “fluctuating” computation 
method to less beneficial “fixed” computation method included no comparable new 
advantages and could not constitutionally be applied to official whose employment was 
performed before the amendment); Allen v. City of Long Beach, 287 P.2d 765 (CA 1955) 
(invalidating city’s increase in employee contribution rate, change in method of 
computing benefits, and change in contribution requirements upon reinstatement of 
employment following absence for military sendee).
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t h e  fa c t  t h a t  r i g h t s  in  P E R S  v e s t  o n  e m p l o y m e n t  d o e s  n o t  p r e c l u d e
m o d i f i c a t i o n s  o f  t h e  s y s t e m ;  th a t  f a c t  d o e s ,  h o w e v e r ,  r e q u i r e  t h a t  a n y
c h a n g e s  in t h e  s y s t e m  th a t  o p e r a t e  to  a  g i v e n  e m p l o y e e ’s 
d i s a d v a n t a g e  m u s t  b e  o f f s e t  b y  c o m p a r a b l e  n e w  a d v a n t a g e s  t o  th a t  
e m p l o y e e .

Id. T h e  c o u r t  r e s e r v e d  j u d g m e n t  o n  c h a n g e s  to  th e  r e t i r e m e n t  s y s t e m  t h a t  m i g h t  b e
n e e d e d  to  s u s t a i n  a  r e t i r e m e n t  s y s t e m  t h a t  c o u l d  n o t  p a y  a l l  th e  b e n e f i t s  it o w e d .  In
f o o t n o t e  11 , t h e  c o u r t  s t a te d :

W e  a r c  n o t  c a l l e d  u p o n  to  c o n s i d e r  t h e  p r o b l e m ,  w h i c h  h a s  
f r e q u e n t l y  a r i s e n  in o t h e r  j u r i s d i c t i o n s ,  p r e s e n t e d  b y  a  p e n s i o n  f u n d  
th a t  is  i n s u f f i c i e n t  to  s a t i s f y  a l l  e m p l o y e e  c l a i m s  b r o u g h t  u n d e r  i ts  
p r o v i s i o n s .  W e  i n t i m a t e  n o  v i e w  a s  to  th e  a p p r o p r i a t e  le g a l  a n a l y s i s  
o f  a n y  l e g i s l a t i v e  a l t e r a t i o n  in  e m p l o y e e  b e n e f i t s  s y s t e m s  m a d e  in  
r e s p o n s e  to  s u c h  c i r c u m s t a n c e s .

Id .

A d d r e s s i n g  th e  a m e n d m e n t  to  t h e  m e t h o d  o f  c o m p u t a t i o n  o f  P E R S  o c c u p a t i o n a l  
d i s a b i l i t y  b e n e f i t s ,  th e  c o u r t  h e l d  th a t  “ a t  l e a s t  a s  to  s o m e  i n d i v i d u a l s ,  t h e  n e w  s y s t e m  
c a n n o t  b e  s a i d  to  o f f e r  a d v a n t a g e s  w h i c h  o u t w e i g h  its o b v i o u s  d i s a d v a n t a g e s . ”  Id. a t  
10 5 8 .

R e g a r d i n g  th e  c h a n g e  in e l i g i b i l i t y  r e q u i r e m e n t s  f o r  o c c u p a t i o n a l  d i s a b i l i t y  
b e n e f i t s ,  th e  c o u r t  r e j e c t e d  th e  s t a t e ’s  a r g u m e n t  t h a t  e l i g i b i l i t y  s t a n d a r d s  w e r e  n o t  p a r t  o f  
th e  v e s t e d  b e n e f i t s  p r o t e c t e d  b y  a r t i c l e  X I I ,  s e c t i o n  7. T h e  c o u r t  s t a t e d  th a t  t h e  p r o t e c t e d  
v e s t e d  b e n e f i t s  “ n e c e s s a r i l y  i n c l u d e  n o t  o n l y  th e  d o l l a r  a m o u n t  o f  t h e  b e n e f i t s  p a y a b l e ,  
b u t  th e  r e q u  r e m e n t s  f o r  e l i g ib i l i t y  a s  w e l l . ”  I h e  c o u r t  r e g a r d e d  “ it a s  s e l f - e v i d e n t  th a t  
t h i s  c h a n g e  w i l l  e n t a i l  s e r i o u s  d i s a d v a n t a g e ”  to  c e r t a i n  i n j u r e d  p u b l i c  s a f e t y  e m p l o y e e s .  
Id.

T h e  c o u r t  r e j e c t e d  th e  s t a t e ’s  a r g u m e n t  t h a t  m o d i f i c a t i o n  to  P E R S  d e a t h  b e n e f i t s  
c o u l d  b e  a p p l i e d  to  c u r r e n t  e m p l o y e e s  b e c a u s e  r i g h t s  to  t h o s e  b e n e f i t s  d o  n o t  v e s t  u n t i l  
th e  d e a t h  o f  a n  e m p l o y e e .  T h e  c o u r t  r e a s o n e d
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It is not the vesting of survivors’ benefits that is at issue; it is rather 
the vesting of employee benefits. The fact that part of an 
employee’s benefit package is, effectively, a life insurance policy, 
the proceeds of which will never be received by the employee, does 
not make that whole package any less an element of the 
consideration that the state contracts to tender in exchange for 
services rendered by the employee.

Id. at 1059.
The court concluded that the three challenged modifications to PERS “violate 

Alaska Const. Art. XII, § 7, as to those public safety employees who are adversely 
affected by them.” The court noted “that a determination of whether vested rights to 
benefits have been diminished must be made on a case-by-case basis" and that the 
“choice is best made by each affected individual.” Id. However, the court reversed the 
superior court’s holding that the amendments were invalid as to all public safety 
employees. The court's interpretation rendered “the 1976 amendments . . . constitutional 
except as to public safety employees hired before July 1, 1976, who opt to receive 
benefits under the system in effect at the time they were hired.” Id.

S h e ffie ld  v. A P E A ,  7 3 2  P . 2 d  1 0 8 3  ( A l a s k a  1 9 8 7 )

The court next interpreted Alaska Constitution article XII, section 7 in the case of 
Sheffield v. APEA, 732 P.2d 1083 (Alaska 1987). That case involved statutes allowing 
employees to take early retirement, and also requiring that early retirement benefits be 
actuarially adjusted. “Actuarial adjustment” was statutorily defined as “equality in value 
of the aggregate expected paymems under two different forms of pension payments, 
considering expected mortality and interest earnings on the basis of tables adopted from 
time to time by the board.”

A new, more accurate table of early retirement factors adopted by the board in 
1981 resulted in computation of slightly lower early retirement benefits than the 1972 
table of factors previously in effect. APEA sued to prevent application of the factors in 
the new table to employees hired before the board adopted the new table. APEA also 
stipulated that the factors set out in the new table came “closer to achieving equality in 
value of aggregate payments as between early and normal retirement than would be 
possible under the old factors.” Id. at 1084
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The court quoted favorably from a case interpreting Massachusetts’ law regarding 
contractual rights to public employee retirement benefits:

The minimal meaning ... is that the “contract” is formed when a 
person becomes a member by entering the employment, and he is 
entitled to have the level of rights and benefits then in force 
preserved in substance in his favor without any modification 
downwards.... When we speak of the level of rights and benefits 
protected by [this statute] we mean the practical effect of the whole 
complex of provisions not excluding the [employees’ contributions], 
for an increase in the [rate thereof] is little different from a 
diminution of the allowance.

Id. at 1087, quoting Opinion of the Justices, 303 N.E.2d 320, 327 (Mass. 1973) (emphasis 
added by court). Adhering to its case-by-case diminishment analysis in Hoffbeck, the 
court held that employees had a vested right to application of the more-favorable factors 
in effect during their employment. The court noted that

If the PERS board repeatedly revises the tables during the course of an employee’s 
employment, we think the employee should be permitted to elect which of those tables 
will apply to the computation of his or her PERS early retirement benefits. Cf Hoffbeck, 
627 P.2d at 1059 n. 13 (“Upon remand the state is to give requisite notice to and a 
reasonable time for all those public safety employees affected to exercise their right to 
choose which system they desire to come under.”).

Id. at 1089 n. 13, The court explained

To hold that employees have a right only to early retirement benefits which are 
subject to actuarial changes until retirement would vitiate Alaska’s constitutional 
protection of accrued benefits for those employees who anticipate early retirement: they 
could not count on any particular amount of pension but only that they will receive one. 
We therefore hold that the plain meaning of Alaska Const. Art. XII, § 7 should be 
interpreted to cover the diminution in early retirement benefits at issue, withoi t regard to 
the fact that the diminution is accomplished through regulations (the actuarial factors) 
contemplated by the PERS statutes.

Id . a t  1 0 8 9 .
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Flisock v. State, Div. of Retirement and Benefits, 818 P.2d 640 (Alaska 1991)

In 1991, the court again interpreted Alaska Constitution article XII, section 7 in 
the case of Flisock v. State, Div. of Retirement and Benefits, 818 P.2d 640 (Alaska 1991), 
That case involved a claim by a TRS member that the determination of the “base salary" 
to be used in the computation of his benefit should include a lump sum payment he 
received for unused leave he accrued during a six year period of employment with one of 
his employers.

The court stated the first issue in the case as being whether the Alaska Constitution 
required “that Flisock’s retirement oenefits be calculated in accordance with the law and 
practice in 1969, the year in which he first entered" TRS. Id. at 643. Citing the Hoffbeck 
and Sheffield cases, the court held that “Flisock is entitled to have his benefits calculated 
according to 1969 law.” Id. The court interpreted the law in effect in 1969 as allowing 
Flisock to include in his base salary the portion of the lump sum that represented 
compensation for unused leave accrued during the three years used for computation of his 
benefit. Id. at 644.

Municipality of Anchorage v. Gallion, 944 P.2d 436 (Alaska 1997)

In 1997, the Alaska Supreme Court issued its opinion in the case of Municipality 
of Anchorage v. Gallion, 944 P.2d 436 (Alaska 1997). That case involved a challenge to 
a * Municipality of Anchorage (MOA) ordinance that affected the funding of the 
Aneuorage Police and Fire Retirement System (APFRS). APFRS consisted of three 
plans with different levels of benefits and eligibility requirements, and with membership 
based primarily on date of hire. In 1994, Plans 1 and 11 were more than 100 percent 
funded, and Plan III was 89 percent funded. Although MOA had historically funded the 
plans separately under its ordinances, in 1994 MOA enacted an ordinance providing that 
contributions were not required if “the Board's actuary determines that the funds 
necessary to pay the actuarial liability for the benefits for system members contained 
herein arc available from the total assets of the system.” hi. at 439. MOA had already 
suspended contributions to Plans I and II. Based on the new ordinance, and the fact that 
the system considered as a whole was funded at over 100 percent of projected liabilities, 
MOA discontinued contributions to Plan III.

Anchorage Police and Fire Retirement System members sued on behalf of Plans 1 
and 11, contending that MOA’s diversion of funds from those plans violated Alaska 
Constitution article XII, section 7. In discussing the constitutional standard to be applied, 
the court pointed out that, in the Sheffield case, it had adopted the reasoning uf the 
Massachusetts Supreme Court when
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we made it clear that the benefits in force at the time of enrollment 
in the system will be protected, stating:
[A member] is entitled to have the level of rights and benefits then in 

force preserved in substance in liis favor without any 
modification downwards. ... When we speak of the level of 
rights and benefits protected by [this statute] we mean the 
practical effect of the whole complex of provisions....

Id. at 1087 (quoting Opinion of the Justices, 364 Mass. 847, 303 
N.E.2d 320, 327 (1973) (emphasis added)).

Id. at 441. Dispelling any notion that rights protected by the constitution arc limited to 
the amount of and eligibility requirements for benefits," the court held that MOA’s 
ordinance impaired

the vested right of members of Plans 1 and II to have the actuarial 
soundness of those plans evaluated and maintained separately 
without being affected by the soundness of other plans. That failure 
impairs the ability of Plans 1 and II to withstand future 
contingencies, such as increases in plan obligations, declines in 
investment revenue, and inability by MOA to fund any shortfall. It 
is therefore unconstitutional.

Id. at 444. The court declined to adopt the reasoning of case law from other jurisdictions 
that upheld allocations of fund earnings or surpluses to supplemental benefits because 
those allocations did not diminish or impair payment of full benefits^’ oi lo an 
underfunded plan because the system remained actuarially sound. Instead, the court was 
persuaded by Valdes v. Cory, 139 Cal. App.3d 773, 189 Cal. Rptr. 212 (1983). In Valdes, 
the Court of Appeal for the Third District of California held that provisions of emergency

In the 1988 case of Rice v. Rice, 757 P.2d 60 (Alaska 1988). the court mentioned 
that “[t]hc modifications to PERS which we have found to operate to disadvantage an 
employee are those changes which reduce the dollar amount of the benefits payable or the 
requirements for eligibility.” 757 P.2d at 62 (citations omitted).

6 Poggi v. City of New York, 109 A.D.2d 265, 491 N.Y.S.2d 331 (1985), affd, 67 
N.Y.2d 794, 501 N.Y.S.2d 397 (1986); Halstead v. City of Flint, 127 Mich. App. 148, 
338 N.W.2d 903 (1983).

State ex rel. Dadisman v. Caper ton, 413 S.E.2d 684 (W. Va. 1991).
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legislation passed by the California legislature suspending employer contributions to the 
state’s retirement systems for three months during a budget crisis interfered ‘‘with vested 
contractual rights of PERS members.” 189 Cal. Rptr. at 223. The Alaska Supreme Court 
explained that, although the California legislature’s action

had not reduced employee benefits under the system, the [California] 
court determined that the state could not suspend its statutorily 
defined contributions absent actuarial input to insure that the system 
would remain actuarially sound. Id. at 223. The court stated that 
although an employee may not suffer out of pocket expenses, “the 
interest of the employee at issue here is the security and integrity of 
the funds available to pay future benefits.” Id. at 222.

944 P.2d at 445.

Duncan v. Retired Public Employees of Alaska, 71 P.3d 882 (Alaska 2003)

The Alaska Supreme Court’s most recent case interpreting Alaska C\ stitution 
article XU, section 7 is Duncan v. Retired Public Employees of Alaska, 71 P.3d 882 
(Alaska 2003). In that case. Retired Public Employees of Alaska and other plaintiffs 
challenged modifications to the retiree health plan made by the state in 1999 and 2000. 
Some of the modifications ‘‘provided greater benefits: others were disadvantageous lo 
retirees.” Id. at 885 In its overview of article XII, section 7, the court quoted from its 
Hoffbeck analysis of the vesting of an employee’s right to benefits upon employment and 
enrollment in the system, and explained that “| tJhis means that system benefits offered to 
retirees when an employee is first employed and as improved during the employee’s 
tenure may not be ‘diminished or impaired.’” Id. at 886-87. The court reiterated that 
vested benefits are subject to reasonable modification, ‘‘[b]ut to be sustained as 
reasonable, changes that result in disadvantages to employees should be accompanied by 
comparable new advantages." Id.

I he court rejected the state’s argument that health insurance benefits, which were 
not provided by territorial retirement systems when the Alaska Constitution was ratified, 
were not intended to constitute “accrued benefits.” The court obscved that its “case law 
suggests that ‘accrued benefits’ should be icfined broadly.” Id. at 887. The court 
concluded
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that the term “accrued benefits” is not limited to just the benefits that 
were provided to public employees at the time of ratification of the 
constitution. Instead, the term includes all retirement benefits that 
make up the retirement benefit package that becomes part of the 
contract of employment when the public employee is hired, 
including health insurance benefits.

Id. at 888. The court acknowledged “that medical costs are rapidly rising, making 
health insurance increasingly difficult to piovide. But we do not believe that this fact is 
of sufficient weight to change the meaning of the plain language of article XII, 
section 7.” Id.

The court also rejected the state’s argument that the “accrued benefit” was not the 
level of coverage provided, but was the highest amount of the monthly premium for 
retiree health coverage in effect during an employee’s employment. The court stated

The natural and ordinary meaning of “benefits” in a health insurance 
context refers to the coverage provided rather than the cost of the 
insurance. Further, the various employee publications promise 
coverage, not merely payment of a particular premium.

Id. at 888-89. The court acknowledged that “[tjhc state’s argument that the pension 
system may at some point be threatened by increasing costs of health care is a serious 
one. Again however, we do not believe that this argument is sufficient to change the 
meaning of the constitutional language in question. Id.

The court agreed with the state’s third argument, concluding that the determination 
of whether detrimental changes in retiree health coverage are offset by comparable new 
beneficial changes must be made from a group standpoint rather than on an 
individualized basis. The court reasoned that

Changes to fixed streams of income such a s  occupational disability 
and pension payments can be much more readily evaluated on an 
individual basis to determine whether they result in a net benefit than 
can changes to health insurance. Pension and occupational disability 
payments arc, for the most part, predictable and fixed, while health 
insurance benefits change according to the unpredictable, changing 
medical needs of each individual.

Id . a t  8 9 1 .  T h e  c o u r t  c a u t i o n e d  t h a t
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equivalent value must be proven by reliable evidence. Just as with 
an individual comparative analysis, offsetting advantages should be 
established under the group approach by solid, statistical data drawn 
from actual experience-including accepted actuarial sources—rather 
than by unsupported hypothetical projections.

Id. at 892. The court indicated that some individuals could suffer serious hardship from 
changes in medical coverage that are constitutionally acceptable from a group standpoint. 
Contrasting the serious hardship established in Hoffbeck with the examples of detriments 
offered in the Duncan case, which amounted to “at most several hundred dollars a year, 
without consideration of [offsetting] benefits,” the court stated that individuals who 
showed serious hardship caused by substantial detriments that are not offset by 
comparable advantages “should be allowed to retain existing coverage." Id.
RESPONSE TO QUESTIONS

1. PERS and TRS contribution rates may be increased for individuals 
who became members of the systems before the effective date of the 
rate increases if the increases are accompanied by comparable 
enhancements to benefits.

Alaska Supreme Court case law summarized above is clear in establishing the date 
of enrollment in a public retirement system as the date upon which an employee’s rights 
are “vested" or “accrued" under the retirement system. s That case law also establishes 
that “accrued benefits” protected by article XII, section 7 broadly include not just the 
amount of and eligibility requirements for benefits, but also “the practical effect of the 
whole complex of provisions” of the systems. Gallion. 944 P.2d at 441; Sheffield, 732 
P.2d at 1087 (both quoting Opinion of the Justices. 303 N.E.2d 320, 327 (Mass. 1973)).

Although a majority of the Alaska Supreme Court has not addressed the specific 
issue of the circumstances under which the state’s retirement systems may be amended to 
raise employee contribution levels, cases that the court has cited, and on which the court 
has relied, do address the issue.

Following the Alaska Supreme Court’s issuance of its opinion in Hoffbeck, this 
office advised the commissioner of administration that the state could not, by statute, 
raise the employee contribution rate for teachers employed before the rate increase. 1983 
Inf. Op. Att’y. Gen. (366-329-83, February 14).
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The Alaska Supreme Court cited the 1955 case o i Alien v. City of Long Beach, 287 
P.2d 765 (CA 1955), in Hoffbeck, adopting the California Supreme Court’s “limited 
vesting” and “comparable advantage” approach. HoJJbeck, 627 P.2d at 1057. In the City 
of Long Beach case, the California court specifically considered the 1951 modification of 
a pension plan by the city, increasing the contribution rate of employees hired before
March 29, 1945, from 2 percent to 10 percent. The court stated that the change to the
city’s charter:

substantially decreases plaintiffs’ pension rights without offering any 
commensurate advantages, and there is no evidence or claim that the 
changes enacted bear any material relation to the integrity or 
successful operation of the pension system established by section 
187 of the charter.

The provision raising the rate of an employee’s contribution to the
city pension fund from 2 percent of his salary to 10 percent
obviously constitutes a substantial increase in the cost of pension 
protection to the employee without any corresponding increase in the 
amount of the benefit payments lie will be entitled to receive upon 
his retirement.

287 P.2d at 767. The court invalidated the city charter provision increasing the 
contribution rale.'*

Other California contribution rate cases include Wistey v. City of San Diego, 188 
Cal.App.2d 482, 10 Cal. Rptr. 765 (1961) (successive amendments gradually increasing 
employee contribution rates from one percent to eight percent were obviously detrimental 
and there was no showing of commensurate benefit or that increases were necessary to 
the integrity or successful operation of the pension program; holding that the contribution 
rate increases could not be sustained as reasonable as applied to the plaintiffs); and City 
of Downey v. Board of Administration, Public Employees Retirement System, 47 Cal. 
App.3d 621, 121 Cal. Rptr. 295 (1975) (detrimental change in contribution rate from 
individual actuarial computation of portion of benefits employee would receive to flat 
seven percent of salary was outweighed by increase in retirement allowance, reduction in 
mandatory retirement age, and option of benefit for spouse).
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The Massachusetts case Opinion of the Justices, 303 N.E.2d 320 (Mass. 1973), on 
which the court relied in adopting the interpretation that “accrued benefits” include “the 
practical effect of the whole complex of provisions” of the retirement system: (Gallion, 
944 P.2d at 441; Sheffield, 732 P.2d at 1087) also involved proposed legislation to raise 
the employee contribution rate.10 The Massachusetts court explained that a proposed 
increase in the employee contribution rate from five percent to seven percent

would mean a forty percent increase of the member contributions 
providing the annuity share of the yearly allowance, and a 
comparable decrease in the pension share provided by the 
government, for the pension share represents roughly the difference 
between what the member has created in the way of an annuity and 
the fixed yearly retirement to which he is entitled. The member 
would pay more without any enlargement of the benefits.

303 N,E.2d at 324. The Massachusetts court stated

Legislation which would materially increase present members’ 
contributions without any increase of the allowances finally payable 
to those members or any othe adjustments carrying advantages to 
them, appears to be presumptively invalid-invalid, that is to say, 
unless saved by the reserved police powers. , . . That the 
maintenance of a retirement plan is heavily burdening a 
governmental unit has not itself been permitted to serve as 
justification for a scaling down of benefits figuring in the ‘contract,’ 
although no case presenting proof of a catastrophic condition of the 
public finances has been put.

Massachusetts docs not have a constitutional provision comparable to Alaska 
Constitution article XII, section 7. The court applied Massachusetts statute section 25(5) 
of G.L. c. 32, which provided that the retirement system statutes “shall be deemed to 
establish . . . membership in the retirement system as a contractual relationship under 
which members who arc or may be retired for superannuation arc entitled to contractual 
rights and benefits, and no amendments or alterations shall be made that will deprive any 
such member or any group of such members of their pension rights or benefits provided 
for thereunder, if such member or members have paid the stipulated contributions . . . 
303 N.E.2d at 322-23.



I » o n .  R a y  M a t i a s h o w s k i ,  C o m m i s s i o n e r

J d e p a r t m e n t  o f  A d m i n i s t r a t i o n

R e :  R e t i r e m e n t  s y s t e m  a m e n d m e n t s  -  c o n s t i t u t i o n a l  i s s u e s

A p r i l  2 0 ,  2 0 0 5

P a g e  1 5

Id. at 329-30 (citations omitted). The Massachusetts court concluded that the proposed 
increase in contribution rate of members of the retirement system was presumptively 
invalid. Id. at 331. The court also concluded that the contribution rate could be applied 
to employees hired after enactment of the new rate. Id.

In addition to these cases from other jurisdictions on which the Alaska Supreme 
Court has relied, the case of Hudson v. Johnston660 P.2d 1180 (Alaska 1983), provides 
insight as to the probable outcome of a challenge to application of increased contribution 
rates to current employees. In Johnstone, the Alaska Supreme Court considered 
amendments to the Judicial Retirement System (JRS). Before July 1, 1978, judges were 
not required to make contributions to JRS. Amendments enacted in 1978 kept JRS non­
contributory forjudges appointed before July 1, 1978, and made JRS contribut y for 
judges hired after that date. AS 22.25.011. The court upheld the amendments, without 
citing Alaska Constitution article XII, section 7. Justice Rabinowitz wrote a concurring 
opinion analyzing that constitutional provision, and opined:

. . . .  under the provisions of article XII, section 7, justices and 
judges appointed on or before July I, 1978, arc constitutionally 
entitled to receive benefits under the non-contribution retirement 
system established prior to the enactment of AS 22.25.011. Thus the 
legislature is precluded from requiring such judges to contribute 
toward their retirement benefits even when they commence new 
“terms of office.”

Id. at 1 187. Justice Rabinowitz reviewed the 1981 cases of State v. Allen and Hammond 
v. Hoffbeck, and stated his view that those cases “preclude the legislature from requiring 
the members of the judiciary appointed on or before July 1, 1978, from contributing 
toward their retirement benefits, absent some offsetting comparable new advantage." Id. 
al 1188.

In your request for advice, you mention a memorandum dated January 29, 2005, 
from the Legislative Affairs Agency’s Division of Legal and Research Services (“LAA 
memorandum”) to Representative Mike Kelly regarding “[ajccrued benefits of public 
employment retirements systems and legislative changes to the employee contribution 
rate.” That memorandum acknowledges that, under Hojjbeck, a challenge may be raised 
to an increase in employee contribution rates, but states that
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[a ]  s t r o n g  c o u n t e r  a r g u m e n t  c o u l d  b e  m a d e  th a t  th e  e m p l o y e e  
c o n t r i b u t i o n  r a t e s  a r e  n o t  p a r t  o f  th e  ‘a c c r u e d  b e n e f i t ’ to  w h i c h  
m e m b e r s  a r e  e n t i t l e d .  T h e  a c c r u e d  b e n e f i t s  a r e  th e  r ig h t s  to  r e c e i v e  
th e  r e t i r e m e n t  a n d  m e d i c a l  p l a n  o f f e r e d  u p o n  e m p l o y m e n t ;  t h e  r i g h t s  
a c c r u e  a s  th e y  a r c  e a r n e d .  A  p e r s o n ’s  c o n t r i b u t i o n  r a te  c a n n o t  b e  
c h a n g e d  r e t r o a c t i v e l y  fo r  b e n e f i t s  t h a t  h a v e  a l r e a d y  a c c r u e d ,  
h o w e v e r ,  it c a n  b e  a r g u e d  th a t  t h e  e m p l o y e e  c o n t r i b u t i o n  r a t e  c a n  
c h a n g e  p r o s p e c t i v e l y  to  p a y  fo r  v e s t e d  b e n e f i t s .

T h e s e  s t a t e m e n t s  a n d  th e  a n a l y s i s  th a t  f o l l o w s  t h e m  m  t h e  L A A  m e m o r a n d u m  a r e  n o t  
c o n s i s t e n t  w i t h  th e  A l a s k a  S u p r e m e  C o u r t ’s  r e p e a t e d  r u l i n g s  th a t  a n  e m p l o y e e ’s r i g h t s  
u n d e r  t h e  r e t i r e m e n t  s y s t e m s  v e s t  -  i .e . ,  a r e  “ a c c r u e d ”  -  a t  th e  t i m e  th e  e m p l o y e e  f i rs t  
e n r o l l s  in th e  s y s t e m ,  a n d  th a t  t h o s e  a c c r u e d  r i g h t s  i n c l u d e  n o t  o n l y  t h e  a m o u n t  o f  a n d  
e l i g i b i l i t y  r e q u i r e m e n t s  f o r  b e n e f i t s ,  b u t  a l s o  “ t h e  p r a c t i c a l  e f f e c t  o f  th e  w h o l e  c o m p l e x  o f  
p r o v i s i o n s ”  o f  th e  s y s t e m s . 11 In t h e  o n e  c a s e  c i t e d  b y  th e  L A A  m e m o r a n d u m  in  w h i c h  an  
i n c r e a s e  in t h e  c o n t r i b u t i o n  r a t e  o f  a  g r o u p  o f  t e a c h e r s  w a s  a p p r o v e d ,  t h e  M i c h i g a n  
S u p r e m e  C o u r t  r e l i e d  o n  M i c h i g a n  c o n s t i t u t i o n a l  h i s to r y  i n d i c a t i n g  th a t  t h e  f r a m e r s  
i n t e n d e d  to  p r o t e c t  r e t i r e e s  f r o m  d i m i n i s h m e n t  o f  r i g h t s  “ a f t e r  th e  s e r v i c e  h a s  b e e n  
p e r f o r m e d . "  Request for Advisory Opinion, In re Enrolled Senate Bill 1269, 3 8 9  M ic h .  
6 5 9 ,  2 0 9  N . W . 2 d  2 0 0 ,  2 0 2  ( M i c h .  1 9 7 3 ) .  T h e r e  is n o  c o m p a r a b l e  A l a s k a  c o n s t i t u t i o n a l  
h i s to r y ,  a n d  th i s  is c o n t r a r y  to  A l a s k a  c a s e  l a w  r e g a r d i n g  a c c r u a l  o f  b e n e f i t s  u n d e r  th e  
A l a s k a  C o n s t i t u t i o n . | :

T h e  L A A  o p i n i o n  d i s c u s s e s  th e  Hoffbeck c a s e ,  t h e n  s t a t e s  th a t  “ th e  n e x t  d i s c u s s i o n  
o f  A r t i c l e  X I I ,  s e c .  7 b y  th e  A l a s k a  S u p r e m e  C o u r t  o c c u r r e d  in 2 0 0 3 ”  c i t i n g  th e  Duncan 
c a s e .  T h e  L A A  m e m o r a n d u m  d o c s  n o t  a d d r e s s  th e  e a r l i e r  Hammond v. Allen c a s e ,  o r  th e  
i n t e r v e n i n g  Sheffield v. APEA, Flisock v. State, a n d  MOA v. Gallion c a s e s .

T h e  c a s e  c i t e d  in  th e  L A A  m e m o r a n d u m  in s u p p o r t  o f  th e  p r o p o s i t i o n  th a t  p u b l i c  
e m p l o y e e s  c o u l d  c h o o s e  to  r e s ig n  i n s t e a d  o f  p a y i n g  i n c / e a s e d  c o n t r i b u t i o n s  d id  n o t  
c o n s t r u e  a  r e t i r e m e n t  s t a tu t e .  In Cook v. City oj Binghamton, 3 9 8  N . E . 2 d  5 2 5  ( N .Y .  
1 9 7 9 ) ,  t h e  c o u r t  u p h e l d  c h a n g e s  to  a g e n e r a l  l a w  th a t  p r o v i d e d  fo r  c o n f i n e d  p a y m e n t  o f  
s a l a r y  a n d  m e d i c a l  b e n e f i t s  to  c e r t a i n  f i r e m e n  w h o  w e r e  d i s a b l e d  b y  in j u r i e s  w h i l e  
p e r f o r m i n g  th e i r  d u t i e s .
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T h e  L A A  m e m o r a n d u m  c o r r e c t l y  p o i n t s  o u t  t h a t  i n c r e a s e s  in c o n t r i b u t i o n  r a t e s  
h a v e  b e e n  a p p l i e d  to  c u r r e n t  e m p l o y e e s  in  th e  p a s t  -  s p e c i f i c a l l y  in  1 9 8 6  f o r  P E R S  
m e m b e r s  a n d  in 1 9 9 0  fo r  T R S  m e m b e r s  -  w i t h o u t  c r e a t i n g  a  n e w  t i e r  a n d  w i t h o u t  
d r a w i n g  le g a l  c h a l l e n g e s . 13 H o w e v e r ,  t h e  1 9 8 6  a n d  1 9 9 0  l e g i s l a t i o n  th a t  r a i s e d  th e  
c o n t r i b u t i o n  r a t e s  i n c l u d e d  p r o v i s i o n s  i n t e n d e d  to  e n h a n c e  b e n e f i t s  to  o f f s e t  t h e  r a t e  
i n c r e a s e s .  F o r  e x a m p l e ,  in a d d i t i o n  to  i n c r e a s i n g  th e  P E R S  c o n t r i b u t i o n  r a te ,  t h e  1 9 8 6  
l e g i s l a t i o n  a d d e d  t h e  a u t o m a t i c  a c t u a r i a l l y  f u n d e d  P R P A ,  i n c r e a s e d  s o m e  o f  th e  
m u l t i p l i e r s  f o r  c o m p u t a t i o n  o f  b e n e f i t s ,  a n d  m a d e  c o n t r i b u t i o n s  p r e - t a x .  C h .  8 2 ,  S L A  
1 9 8 6 .

T h e  b il l  r e v i e w  th a t  t h e  a t t o r n e y  g e n e r a l ’s o f f i c e  p r o v i d e d  to  th e  G o v e r n o r  in 1 9 8 6  
d e s c r i b e d  th e  i n c r e a s e  in  th e  c o n t r i b u t i o n  r a t e s  f o r  P E R S  m e m b e r s ,  a n d  e x p l a i n e d  th a t  
b e c a u s e  o f  t h e  p r e - t a x  t r e a t m e n t ,  l i t t le  i f  a n y  c h a n g e  in t h e  t a k e - h o m e  p a y  o f  e m p l o y e e s  
w o u l d  r e s u l t . 14 T h e  b i l l  r e v i e w  a l s o  e x p l a i n e d  th a t  th e  b il l  p r o v i d e d  “ a d d i t i o n a l  b e n e f i t s  
to  , . . o f f s e t  a n y  d i m i n u t i o n  in  b e n e f i t s  r e s u l t i n g  f r o m  t h e  i n c r e a s e  in  t h e  c o n t r i b u t i o n  
r a te .  T h e  m o s t  s i g n i f i c a n t  a n d  v a l u a b l e  o f  th e s e  a d d i t i o n a l  b e n e f i t s  is t h e  a u t o m a t i c ,  
a c t u a r i a l l y  f u n d e d  ( P R P A )  . . . .”  O t h e r  p r o v i s i o n s  o f  th e  1 9 8 6  l e g i s l a t i o n  th a t  w o u l d  
c o n s t i t u t e  d i m i n i s h m e n t s  o f  b e n e f i t s ,  s u c h  a s  th e  in c r e a s e  in  e a r l y  a n d  n o r m a l  r e t i r e m e n t  
a g e s ,  th e  r e q u i r e m e n t s  t h a t  r e t i r e e s  u n d e r  t h e  a g e  o f  6 0  p a y  fu ll  p r e m i u m s  a n d  r e t i r e e s  
b e t w e e n  th e  a g e s  o f  6 0  a n d  6 5  p a y  h a l f  p r e m i u m s  fo r  m e d i c a l  c o v e r a g e ,  a n d  l i m i t s  o n  
in c l u s i o n  o f  g e o g r a p h i c  c o s t  o f  l i v in g  d i f f e r e n t i a l s  in  c o m p u t a t i o n  o f  b e n e f i t s ,  w e r e  m a d e  
a p p l i c a b l e  o n l y  to  e m p l o y e e s  h i r e d  a f t e r  J u l y  1, 19 8 6  ( th i s  c r e a t e d  P E R S  T i e r  II).

S i m i l a r l y ,  C h .  9 7 ,  S L A  1 9 9 0  r a i s e d  th e  T R S  c o n t r i b u t i o n  r a t e s ,  a n d  a l s o  m a d e  
o f f s e t t i n g  c h a n g e s  m a k i n g  th e  c o n t r i b u t i o n s  p r e - t a x ,  i n c r e a s i n g  a  m u l t i p l i e r ,  a n d  a d d i n g  
th e  a u t o m  ' t ic  a c t u a r i a l l y  f u n d e d  P R P A .  A g a i n ,  th e  i n c r e a s e  in t h e  e a r l y  a n d  n o r m a l  
r e t i r e m e n t  a g e s  f o r  t e a c h e r s  w i t h  le s s  t h a n  20 y e a r s  o f  s e r v i c e  a n d  th e  m e d i c a l  c o v e r a g e  
p r e m i u m  r e q u i r e m e n t  a p p l i e d  o n l y  to  t e a c h e r s  h i r e d  a f t e r  J u n e  3 1 , 1 9 9 0  ( t h i s  c r e a t e d  'I R S  
T i e r  II) .

F o o t n o t e  3 o f  th e  L A A  m e m o r a n d u m  m e n t i o n s  th a t  th e  c o n t r i b u t i o n  r a t e  w a s  “ la s t  
i n c r e a s e d  in  1 9 9 9 “ f o r  P E R S  s c h o o l  d i s t r i c t  e m p l o y e e s .  H o w e v e r ,  th e  1 9 9 9  c o n t r i b u t i o n  
r a t e  i n c r e a s e  w a s  n o t  i m p o s e d  o n  s c h o o l  d i s t r i c t  P E R S  e m p l o y e e s .  U n d e r  t h e  1 9 9 9  
l e g i s l a t i o n ,  n o n c e r t i f i c a t c d  P E R S  e m p l o y e e s  o f  s c h o o l  d i s t r i c t s  w h o  w o r k e d  d u r i n g  th e  
s c h o o l  y e a r ,  a n d  t h e r e f o r e  d id  n o t  a c c r u e  a w h o l e  y e a r  o f  s e r v i c e  c r e d i t  u n d e r  P E R S  e a c h  
y e a r ,  w e r e  a l l o w e d  to  e l e c t  to  p a y  a h i g h e r  c o n t r i b u t i o n  r a t e  in  e x c h a n g e  fo r  a c c r u a l  o f  a 
fu l l  y e a r  o f  s e r v i c e  c r e d i t .  C h .  2 2 ,  S L A  1 9 9 9 .

14 F i l e  n o .  8 8 3 - 8 6 - 0 1 4 0 .
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In  a p p l y i n g  A l a s k a  S u p r e m e  C o u r t  c a s e  la w  i n t e r p r e t i n g  A l a s k a  C o n s t i t u t i o n  
a r t i c l e  X I I ,  s e c P o n  7  to  y o u r  f i r s t  q u e s t i o n ,  w e  c o n c l u d e  th a t  l e g i s l a t i o n  in c r e a s i n g  t h e  
P E R S  a n d  T R S  c o n t r i b u t i o n  r a t e s  f o r  e m p l o y e e s  w h o  b e c a m e  m e m b e r s  o f  th e  s y s t e m s  
b e f o r e  th e  e f f e c t i v e  d a t e  o f  t h e  r a t e  i n c r e a s e s  is l i k e ly  to  f a c e  a  s e r i o u s  le g a l  c h a l l e n g e .  
B e c a u s e  t h i s  k in d  o f  d i s p u t e  is r e s o l v e d  o n  a  c a s e - b y - c a s e  b a s i s ,  o n l y  a d e f i n i t i v e  o p i n i o n  
o f  t h e  A l a s k a  S u p r e m e  C o u r t  w i l l  p r o v i d e  c e r t a i n t y  a s  to  th e  o u t c o m e  o f  th e  c h a l l e n g e .  
H o w e v e r ,  w e  c a n  s a y  th a t  i f  th e  in c r e a s e s  a r e  a c c o m p a n i e d  b y  c o m p a r a b l e  e n h a n c e m e n t s  
to  b e n e f i t s ,  t h e  p r o s p e c t s  o f  p r e v a i l i n g  a r e  i n c r e a s e d .

2. Pre-funding of the medical component of PERS and TRS benefits may 
not be discontinued for members who were employed during the 
period that the statutes required pre-funding. Funding of medical 
benefits may be set at less than 100 percent funding for new members.

S ta te  l a w  r e q u i r e s  e m p l o y e r  c o n t r i b u t i o n  r a t e s  to  b e  c a l c u l a t e d  in a m o u n t s  
s u f f i c i e n t ,  w h e n  c o m b i n e d  w i t h  e m p l o y e e  c o n t r i b u t i o n s ,  “ to  p r o v i d e  th e  b e n e f i t s  
e a r n e d . .  . . ”  A S  3 9 . 3 5 . 2 5 0 ;  see also  A S  1 4 .2 5 .0 7 0 .  U n d e r  P E R S  e a c h  e m p l o y e r ,  
i n c l u d i n g  th e  s t a t e ,  is r e q u i r e d  to  p r o v i d e  in  i ts  b u d g e t  fo r  t h e  p a y m e n t  o f  th e  
c o n t r i b u t i o n s ,  a n d  to  r e m i t  t h e  p a y m e n t s  m o n t h l y .  A S  3 9 . 3 5 . 2 6 0 ,  3 9 . 3 5 . 2 7 0 ,  a n d  
3 9 . 3 5 .2 8 0 .  A d d i t i o n a l l y ,  A S  3 9 . 3 0 . 0 9 5 ( b ) ,  r e q u i r e s  th e  c o m m i s s i o n e r  o l  a d m i n i s t r a t i o n ,  
a f t e r  o b t a i n i n g  t h e  a d v i c e  o f  a n  a c t u a r y ,  to  d e t e r m i n e  a n d  se t  t h e  r a te  o f  e m p l o y e r  
c o n t r i b u t i o n  a n d  e m p l o y e e  c o n t r i b u t i o n ,  i f  a n y ,  r e q u i r e d  f o r  p a y m e n t  to  t h e  g r o u p  h e a l th  
a n d  l i fe  b e n e f i t s  f u n d  f o r  p a y m e n t  o f  b e n e f i t s  i n c l u d i n g  r e t i r e e  h e a l th  b e n e f i t s .

A s  e x p l a i n e d  in  t h e  s u m m a r y  o f  t h e  Duncan  c a s e  a b o v e ,  t h e  A l a s k a  S u p r e m e  
C o u r t  h a s  h e l d  t h a t  h e a l th  b e n e f i t s  p r o v i d e d  b y  t h e  s t a t e ’s  r e t i r e m e n t  s y s t e m  s t a t u t e s  a r e  
p a r t  o f  “ th e  r e t i r e m e n t  b e n e f i t  p a c k a g e  th a t  b e c o m e s  p a r t  o f  th e  c o n t r a c t  o f  e m p l o y m e n t  
w h e n  th e  p u b l i c  e m p l o y e e  is h i r e d . ”  71 P . 3 d  at 888. A s  s u c h ,  r e t i r e e  h e a l t h  b e n e f i t s  a r e  
a m o n g  th e  b e n e f i t s  th a t  m u s t  b e  in c l u d e d  in the  P E R S  a n d  T R S  e m p l o y e r  c o n t r i b u t i o n  
r a t e s  u n d e r  A S  1 4 . 2 5 .0 7 0 ,  A S  3 9 . 3 0 .0 9 5 ,  a n d  A S  3 9 . 3 5 . ^ 0 - 3 9 . 3 5 . 2 9 0 .  W e  u n d e r s t a n d  
th a t ,  in  a c c o r d a n c e  w i t h  t h e s e  s t a t u t e s ,  e m p l o y e r  c o n t r i b u t i o n  r a t e s  h a v e  h i s t o r i c a l l y  b e e n  
s e t  to  fu l ly  fu n d  r e t i r e e  h e a l t h  b e n e f i t s .

In a  m e m o r a n d u m  o f  a d v i c e  d a t e d  D e c e m b e r  2 .  1 9 9 2 ,  th i s  o f f i c e  a d d r e s s e d  th e  
q u e s t i o n  o f  “ w h e t h e r  th e  g o v e r n o r  is c o n s t i t u t i o n a l l y  o r  s t a t u t o r i l y  m a n d a t e d  to  i n c l u d e  in 
th e  b u d g e t ,  a n d  th e  l e g i s l a t u r e  is c o n s t i t u t i o n a l l y  m a n d a t e d  to  a p p r o p r i a t e ,  t h o s e  
e m p l o y e r  c o n t r i b u t i o n s  th a t  a r e  p r e s c r i b e d  b y  th e  b o a r d s  o f  th e  v a r i o u s  r e t i r e m e n t  
s y s t e m s  to  k e e p  t h e  s y s t e m s  a c t u a r i a l l y  s o u n d . "  1 9 9 2  In f .  O p .  A t t ’y  G e n .  ( 6 ^ 3 - 9 2 - 0 0 7 3 ;  
D e c e m b e r  2 ) .  W e  a d v i s e d  th a t  “ w e  b e l i e v e  t h e  c o u r t  w o u l d  h o l d  th a t  a r t i c l e  X I I ,
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section 7, requires the funding of the retirement systems . . . .” Id. at 3. That advice was 
tempered by the lack of Alaska case law directly addressing the question, and by the fact 
that recent case law from other jurisdictions created some uncertainty.

Since 1992, the Alaska Supreme Court decided the Gallion case, holding that 
employees’ vested interest in the integrity and security of their plans could not be 
diminished by combining the plans with a plan that was less actuarially sound. In 
Gallion, the court was persuaded by the California Court of Appeal case relied upon in 
our 1992 memorandum of advice, Valdes v. Cory.'5 The court also declined to adopt the 
rationale of one of the cases that created uncertainty, State ex rel. Dadisman v. Caperton, 
supra, n.7.

We adhere to the advice we gave in 1992. We believe that the Alaska Supreme 
Court would hold that the “the practical effect of the whole complex of provisions” of the 
systems in which employees have accrued rights includes the statutory provisions for 
employer contributions and the state’s practice of establishing employer contribution 
rates that fully fund retiree medical benefits in accordance with those statutes.

The legislature may change the employer contribution statutes to provide for less 
than full funding of the retiree medical benefits of employees hired after the effective 
date of the legislation.16 We understand that no Governmental Generally Accepted 
Accounting Principle requires a public entity lo fully actuarially fund retiree medical 
benefits. If the legislature chooses to enact such a change, in accordance with the court’s 
holding in the Gallion case, past and future contributions for fully funded medical 
benefits for employees hired before the effective date of the legislation should be kept 
separate from comributions for underfunded medical benefits in the trust fund, in order to 
maintain the integrity and security of the fully funded benefits.

15 139 Cal. App.3d 773, 189 Cal. Rptr. 212 (1983). See also Board of
Administration of the Public Employees' Retirement System v. Wilson, 52 Cal. App.4th 
1109. 61 Cal. Rptr.2d 207 (1997) (state PERS employees’ contractual right to an 
actuarially sound system was unconstitutionally impaired by amendment to employer 
contribution portion of funding methodology).

It is also possible that such a change could be applied to benefit recipients whose 
benefits are based solely on service performed befiuc the legislature first enacted 
legislation providing for employer-paid retiree medical bo efits in 1975. Ch. 200, SLA 
1975. Those benefit recipients would not have a contractual right to pre-funded medical 
benefits arising from employment with the state.
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3. If the financial condition of the funds does not permit payment of the 
PRPA, it is allowable to prospectively not pay existing members new 
[or additional] ad hoc PRPAs. A new statutory provision cannot 
reduce the existing number of members who retain a vested right to a 
PRPA if one is awarded, unless the new statutory provision includes 
comparable enhancements to benefits.

Before July 1, 1986, for PERS, and before July 1,1990, for TRS, the retirement 
system statutes provided for granting of post retirement pension adjustments to retirees if 
the administrator determined that the cost of living had increased, and that the financial 
condition of the funds permitted. AS 14.25.143 (TRS); AS 39,35.475 (PERS). The 
amount of the PRPA was based on the increase of the cost of living since retirement, with 
a cap of four percent of the base benefit compounded for each year of retirement. The 
PRPAs were not automatic, and were considered discretionary or “ad hoc.” Potential 
future PRPAs were not included in the actuarially-detenmned employer contribution 
rates.

In 1986 for PERS, and in 1990 for TRS, die legislature repealed the ad hoc 
PRPAs, and replaced them with actuarially funded automatic PRPAs. Sec. 41, ch. 82 
SLA 1986; sec. 12, ch. 97 SLA 1990. The automatic PRPAs arc paid to retirees age 60 or 
older, or who have been retired for at least five years from PERS or eight years from 
TRS. The amount of the PRPA for members who are at least 65 years old or who are 
receiving disability benefits is the lesser of 75 percent of the cost of living increase in the 
preceding calendar year or nine percent. For other retirees eligible for PRPAs, the 
amount is the lesser of 50 percent of the cost of living increase in the preceding calendar 
year or six percent.

Following repeal of the PERS ad hoc PRPA and enactment of the automatic PERS 
PRPA in 1986. this office advised the commissioner of administration that the PERS and 
TRS ad hoc PRPAs could be withheld "if the administrator of the systems makes 
appropriate, factually supported findings regarding the condition of the retirement funds.” 
1990 inf. Op. Att'y Gen. (663-90-0206; January 19). In that memorandum of advice, we
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acknowledged that “[bjecause the right to receive a specific type of retirement benefit, 
including the PRPA, vests upon the date of employment, the ad hoc PRPA remains viable 
for members of PERS hired before the effective date of ch. 82, SLA 1986." Id. at l . 17

Based on the Alaska Supreme Court case law summarized above, the 
administrator must continue to consider annually whether the cost of living has increased 
and whether the financial condition of the retirement funds permits awarding of ad hoc 
PRPAs to retirees. It is not constitutionally allowable for legislation to reduce ihe 
existing number of members eligible to receive an ad hoc PRPA if one is awarded, unless 
that legislation provides comparable offsetting benefits. However, as we noted in our 
memorandum of advice in 1990,

[t]o the extent possible, the division should also weigh other 
advantages provided by ch. 82, SLA 1986 [and ch. 97 SLA I990J 
(such as the increased [PERS] “multipliers” in the benefit formula 
applied to service accrued after June 30, 1986 in excess of 10 and 20 
years) in determining whether a retiree is actually disadvantaged by 
the change in the . . .  PRPA.

Id. at 2.lx

Legislation that limits the administrator’s discretion - for example, legislation that 
allows award of an ad hoc PRPA only if a retirement fund is actuarially funded at over 
100 percent and employer contribution rates are set at less than eight percent - would 
also be subject to challenge under the Alaska Supreme Court cases summarized above.

We also acknowledged this in pleadings filed in litigation filed by and on behalf of 
retirees after the TRS ad hoc PRPA was repealed. National Education Association 
Alaska v. Usera. Case No. 3AN-9I-8274 Ci 'il. That litigation was settled in October 
1996. Each year since then, the administrator has considered whether to grant an ad hoc 
PRPA based on the increase of the cost of living and the financial conditions of the 
retirement funds. The administrator denied ad hoc PRPAs for 2003 and 2004.

As with medical benefits, it is possible that there arc benefit recipients whose 
benefits are based solely on service performed before the PRPA was first enacted for 
TRS in 1966 (ch. 151 SLA 1966) or for PERS in !%8 (ch. 235 SLA 1968). Such a 
benefit recipient would not have a contractual right to the ad hoc PRPA arising from 
employment with the state, and would he eligible only for the automatic PRPA.
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The constitutional rights of members regarding the ad hoc PRPA include the right to 
consideration of award of a PRPA based on the discretion existing under the repealed 
statutes.19

4. The above responses might be different if it were established that 
application of modification of the retirement systems to current 
members is necessary to allow the retirement systems to pay current 
benefit claim?

As explained above, the Alaska Supreme Court has not ruled on application to current 
members of changes to the retirement systems that might be necessary if a pension fund 
were “insufficient to satisfy all employee claims brought under its provisions.” Hojfbeck, 
627 P.2d at 1057 n.l 1. Although the Alaska Supreme Court has not established standards 
to be applied in such a case, analysis by the California court in the Valdes case may be 
instructive:

On the other hand, a substantial impairment may be constitutional if 
it is “reasonable and necessary to serve an important public 
purpose.". . .

Both the California and United States Supreme Courts have 
identified factors which may warrant legislative impairment of 
vested contract rights on the grounds of necessity: “(1) the 
enactment serves to protect basic interests of society, (2) there is an 
emergency justification for the enactment, (3) the enactment is 
appropriate for the emergency and (4) the enactment is designed as a 
temporary measure, during which the vested contract rights are not 
lost but merely deferred for a brief period, interest running during 
the temporary deferment."

189 Cal. Rptr. at 225-26 (citations omitted).

Using the above example of potential legislative restrictions, if the administrator 
historically awarded a PRPA when a retirement fund was at least 95 percent funded, 
employer contribution rates were set at 10 percent, and no other facts existed that would 
cause the administrator to determine that the condition of the fund did not permit the 
award of a PRPA, the legislative restrictions would diminish or impair the vested rights 
of retirees if those historical conditions were ever achieved again.
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I f  th e  A l a s k a  S u p re m e  C o u r t  a d o p t e d  th e s e  s t a n d a r d s  f o r  a p p r o v i n g  i m p a i r m e n t s  
b a s e d  o n  r e a s o n a b l e n e s s  a n  I n e c e s s i t y ,  it w o u l d  c o n s i d e r  t h e  f a c t s  s p e c i f i c  to  th e  
l e g i s l a t i v e  e n a c t m e n t .  W e  a r t  n o t  in  a  p o s i t i o n  to  e x p r e s s  a n  o p i n i o n  a s  to  t h e  a d e q u a c y  
u n d e r  th e s e  s t a n d a r d s  o f  th e  re i  s o n s  a d v a n c e d  b y  l e g i s l a t o r s  in  s u p p o r t  o f  a m e n d m e n t s  to  
t h e  r e t i r e m e n t  s y s t e m s  c u r r e n t l y  u n d e r  c o n s i d e r a t i o n .  W e  m u s t  e m p h a s i z e  t h e  
i m p o r t a n c e  o f  e s t a b l i s h i n g  a s  c o m p l e t e  a  r e c o r d  a s  p o s s i b l e  f o r  a n y  j u s t i f i c a t i o n s  
s u p p o r t i n g  t h e  c h a n g e  i f  w e  a r e  to  c o n d u c t  a n  e f f e c t i v e  d e f e n s e .

P l e a s e  le t u s  k n o w  i f  y o u  n e e d  a d d i t i o n a l  a d v i c e  r e g a r d i n g  t h e s e  m a t t e r s .

V B R : r c a
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HOUSE BILL NO. 179
I N  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A

T W E N T Y - F I F T H  L E G I S L A T U R E  -  F I R S T  S E S S I O N

HY R EPR ESEN TA TIV E KELLY

I n t r o d u c e d :  3 /5 /0 7  
R e f e r r e d :  S ta te  A ffa i r s ,  F in a n c e

A BILL
FOR AN ACT ENTITLED

"An Act relating to insurance for public employees, teachers, and certain retired public 
employees and teachers and to supplemental employee benefits; relating to teachers' and 
public employees' defined benefit retirement plans, to teachers' and public employees' 
defined contribution rctircn. 'tit plans, to employee and employer contributions to the 
teachers' retirement system and the public employees' retirement system, and to the 
administration of the Public Employees' Retirement System of Alaska and the deferred 
compensation program for state employees; establishing in the Department of Revenue 
the teachers' retirement system past service cost liability account and the public 
employees' retirement system past service cost liability account; relating to benefits of, 
references to federal law in, and investments in the teachers' retirement system and the 
public employees' retirement system; modifying the jurisdiction of the independent 
office of administrative hearings as related to retirement and related personnel benefits;
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1 a n d  p r o v i d i n g  fo r  a n  e f fe c t iv e  d a t e . "

2 B E  IT  E N A C T E D  B Y  T H E  L E G I S L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

3 * Section 1. A S  14.25 .050  is a m e n d e d  b y  a d d in g  a n e w  su b sec t io n  to read:

4 (e) B e g in n in g  w ith  the payro ll  for the first p ay  pe r io d  in Ju ly  2007 , a m e m b e r

5 shall co n tr ib u te  to the p lan , in add i t ion  to the a m o u n t  ca lcu la ted  in (a) o f  this sec tion ,

6 an  a m o u n t  eq u a l to five percen t o f  the  m e m b e r 's  base salary .

7 * Sec . 2. A S  14 .25 .070(a) is a m e n d e d  to  read:

8 (a )  A n  e m p lo y e r  shall m a k e  c o n t r ib u t io n s  to the  p la n  in a c c o r d a n c e  w i th  th is

9 s e c t io n  a n d  as c e r t i f ie d  bv  th e  b o a r d  in a n  a m o u n t  suffic ien t, a fte r  su b trac t ing

10 m e m b e r  con tr ib u t io n s ,  to  p ro v id e  the ben ef i ts  o f  A S  14.25 .009  - 14.25.220. T h e

1 1 a m o u n t  shall  be ca lcu la ted  by a p p ly in g  th e  e m p l o y e r  n o rm : . !  c o s t  r a t e  to t h e  s u m

12 to ta l  o f  m e  b a s e  s a l a r i e s  p a id  to m e m b e r s  in  th e  p la n  a n d  b v  a p p l y in g  th e  p a s t

13 s e r v ic e  r a t e  to t h e  s u m  to ta l  o f  th e  b a s e  s a l a r i e s  p a id  to m e m b e r s  in th e  s y s te m

14 (A N  E M P L O Y E R  C O N T R I B U T I O N  R A T E ,  C E R T IF IE D  B Y  T H E  B O A R D ,

15 A G A I N S T  T H E  S U M  T O T A L  O F  T H E  B A S E  S A L A R IE S  P A ID  T O  M E M B E R S ] ,

16 in c lu d in g  a n y  a d ju s tm e n ts  to c o n tr ib u t io n s  requ ired  by  AS 14 .25 .173(a). T h e

17 e m p l o y e r  sh a l l  r e m i t  th i s  a m o u n t  to  th e  a d m i n i s t r a t o r  in a c c o r d a n c e  w ith

IS A S 14 .25 .065 .

19 * Sec . 3. A S  14 .25 .070  is am en d ed  by a d d in g  n ew  su b sec t io n s  to read:

20 (d) In  (a) o f  this a c t i o n ,  " e m p lo y e r  no rm a l  co s t  rate" m e a n s  the  p e rc e n ta g e  o f

21 c o m p e n sa t io n  o f  all ac t ive  m e m b e rs  in the  p lan  that, w h e n  co m b in e d  w ith  the m e m b e r

22 co n tr ib u t io n  rate  o f  ac t ive  m e m b e rs  in the p lan ,  is su f f ic ien t  to p ro v id e  the benef i ts

23 that a rc  ex p ec ted  to be  cred i ted  w ith  re sp ec t  to  se rv ice  d u r in g  the y e a r  b eg in n in g  after

24 the las t va lua tio n  date .  T h is  pe rce n tag e  is u n ifo rm ly  d e te rm in e d  for all em p lo y e rs  and

25 is a p p l ic a b le  to e a c h  em ployer .

26  (e)  In (a)  o f  this  sec tion , "pas t  se rv ice  ra le"  m e a n s  the p e rce n tag e  o f

27 c o m p e n sa t io n  o f  all ac t ive  m e m b e rs  in the  sy s tem  n e c e s sa ry  to p ro v id e  the annua l

28 a m o u n t  requ ired  to am o r t iz e  the u n fu n d e d  o b l ig a t io n s  o f  the  e m p lo y e rs  for benefits

29 ea rn e d  b y  m e m b e rs  in the  p lan  b e fo re  th e  d a te  o f  the last ac tuaria l va lua tio n  o v e r  a

30 pe riod  n o t  to ex ceed  the m a x im u m  p e r io d  a l lo w ed  b y  gen e ra l ly  accep ted  acco u n t in g

2 5 - L S 0 2 5 2 V M
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1 p r inc ip les  o f  the  G o v e rn m e n ta l  A cco u n . in g  S tandards  B oard . T h is  p e rc e n ta g e  is

2 u n i fo rm ly  de te rm in ed  for all e m p lo y e rs  and is app licab le  to e ach  e m p lo y e r .

3 * Sec. 4. AS 14 .25 .125(c) is a m e n d e d  to read:

4  (c) M e m b e rsh ip  se rv ice  for w h ich  co n tr ib u t io n s  w e re  re fu n d e d  is no t

5 c red i tab le  u n d e r  this sec t io n  [U N L E S S  T H E  R E F U N D E D  C O N T R I B U T I O N S  I I A V E

6 B E E N  R E P  M D . F O R  P U R P O S E S  O F  T H IS  S E C T IO N , A  M E M B E R  O R  F O R M E R

7 M E M B E R  D O E S  N O T  H A V E  T O  B E  R E E M P L O Y E D  U N D E R  T H I S  P L A N  IN

8 O R D E R  T O  R E P .* Y  R E F U N D E D  C O N T R IB U T IO N S . C O M P O U N D  IN T E R E S T

9 A T  T H E  R A T E  P R E S C R IB E D  B Y  R E G U L A T IO N  M U S T  B E  A D D E D  T O  T H E

10 R E I N S T A T E M E N T  I N D E B T E D N E S S  F R O M  T H E  D A T E  O F  T H E  R E F U N D  T O

11 T H E  D A T E  O F  R E P A Y M E N T ] .

12 * Sec. 5. A S 14 .25 .310  is a m e n d e d  to read:

13 Sec. 14.25.310. Applicab ility o f  AS 14.25.310 - 14.25.590. The p ro v is io n s  o f

14 A S  14 .25.310 - 14 .25 .590  ap p ly  o n ly  to teachers  w h o  first b e c o m e  m e m b e rs  o n  o r

15 liter July 1, 2006, to members who are employed by employers that do not
16 participate in the retirement benefit plan established under AS 14.25.009 -
17 14.25.220. to former members a> that term is defined under AS 14.25.220, or to

18 m e m b e rs  w h o  transfe r  in to  the d e f in ed  contribu tion  p lan  u n d e r  A S 14 .25 .540 .

9 * Sec. 6. A S  14 .25 .320(c) is a m e n d e d  to read:

2 0  (c)  T h e  de fined  con tr ib u t io n  ret irem ent p la n  is in ten d ed  to q u a l i fy  u n d e r  26

21 U .S .C . 101(a)* [A N D ] 4 1 4 (d ) , and •<! tfk) (In ternal R e v e n u e  C o d e )  as  a  qua l if ied

2? re t i re m en t  p lan  e s tab l ish ed  a n d  m a in ta ined  by  the sta te  for its e m p lo y e e s  an d  for the

2 j  e m p lo y e e s  o f  schoo l dis tr ic ts  an d  reg iona l educa t iona l  a t te n d a n c e  a re a s  in the  state.

24  * See. 7. A S 14.25 .350  is a m e n d e d  by  add ing  a new  subsec tion  to  read:

25 (e) A n  e m p lo y e r  shall m a k e  annua l con tr ibu t ions  to  a tm s t  acco i  nt in the p lan ,

26  app l ied  as  a  p e rce n tag e  o f  each  m e m b er 's  co m pensa t ion  from  Ju ly  1 to th e  fo l low ing

27 Ju n e  30, in an  a m o u n t  d e te m iin c d  by  the board  to be  ac tua r ia l ly  req u ired  to  fully fund

28 the co s t  o f  p ro v id in g  o ccu p a t io n a l  d isu t i l i ty  and  o ccu p a t io n a l  d e a th  b en e f i ts  u n d e r

29  A S 1 4 .2 5 .3 1 0 - 1 4 .2 5 .5 9 0 .

30  * Sec. 8. A S  14 .25 .380  is a m e n d e d  to read:

31 Sec. 14.25.380. Limitations o n  contributions and benefits. N o tw ith s ta n d in g

I I B 0 1 7 9 a  - 3 -  I I B  1 7 9
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1 any other provisions of this plan, the annual additions to each member's individual
2 account under this plan and under all defined contribution plans of the employer
3 required to be aggregated with the contributions from this plan under the provisions of
4 26 U.S.C. 415 may not exceed, for any limitation year, the amount permiited under 26
5 U.S.C. 415£ci at any time. If the amount of a member's individual account
6 [DEFINED CONTRIBUTION PLAN] contributions exceeds the limitation of 26
7 U.S.C. 415(c) for any limitation year, the administrator shall take any necessary
8 remedial action to correct an excess contribution. A fixed benefit provided under
9 this plan may not exceed, for or during a limitation year, the amount permitted
10 under 26 U.S.C. 415(b). If a fixed benefit provided under this plan exceeds, for or
11 during a limitation year, the amount permitted under 26 U.S.C. 415(b), the
12 administrator shall take remedial action necessary to comply with the limits on
13 the benefit amount in 26 U.S.C. 415(b). The provisions of 26 U.S.C. 415, and the
14 regulations adopted under that statute, as applied to qualified [DEFINED
15 CONTRIBUTION) plans of governmental employees are incorporated as part of the
16 terms and conditions of the plan.
17 * See. 9. AS 14.25.400(b) is amended to read:
IS (b) A participant may direct investment of plan funds held in an individual
19 account among available investment funds in accordance with rules established by the
20 board.
21 * Sec. 10. AS 14.25.485(b) is amended to read:
22 (b) The occupational disability benefits accrue beginning the first day of the
23 month following termination of employment as a result of the disability and are
24 payable the last day of the month. If a final determination granting the benefit is not
25 made in time to pay the benefit when due, a retroactive payment shall be made to
26 cover the period of deferment. The last payment shall be for the first month in which
27 the disabled member
28 (1) dies;
29 (2) recovers from the disability;
30 (3) fails to meet the requirements under (0. (h). or (j) [(h)] of this
31 section; or
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(4) reaches normal retirement age.
* Sec. 11. AS 14.25.485(d) is amended to read:

(d) The monthly amount of an occupational disability benefit is 40 percent of 
the disabled member's gross monthly compensation at the time of termination due to 
disability. Notwithstanding AS 14.25.390(b). at the time a member is appointed to 
disability, the member becomes fully vested in the employer contributions made 
under AS 14.25.350(a). A disabled member is fully vested in the contributions to 
the member's individual account made under this subsection. A member is not 
entitled to elect distributions from the member's individual account under 
AS 14.25.410 while the member is receiving disability benefits under this section. 
While a member is receiving disability benefits, based on the disabled member's gross 
monthly compensation at the time of termination due to disability, the employer shall 
make contributions to the

(1) member's individual account under AS 14.75.340 on behalf of the 
member, without deduction from the member's disability payments; and

(2) appropriate accounts and funds on behalf of the member under
AS 14.25.350.

* Sec. 12. AS 14.25.485(g) is amended to read:
(g) A disabled member's occupational disability benefit terminates the last 

dav of the month in which [WHEN] the disabled member first Qualifies [ATTAINS 
ELIGIBILITY] for normal retirement. At that time, the member's retirement benefit 
shall be determined under the provisions of AS 14.25.420 - 14.25.440, 14.25.470, and 
14.25.480. A member whose occupational disability benefit terminates under this 
subsection [RECEIVING DISABILITY BENEFITS UP UNTIL ELIGIBILITY FOR 
RETIREMENT] shall be considered to have retired directly from the plan.

* Sec. 13. AS 14.25.485(i) is amended to read:
(i) Upon the death of a disabled member who is receiving or is entitled to 

receive an occupational disability benefit, the administrator shall pay the surviving 
spouse a surviving spouse's pension, equal to 40 percent of the member's monthly 
compensation at the termination of employment because of occupational disability. If 
there is no surviving spouse, the administrator shall pay the survivor's pension in equal

11110179a -5-
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parts  to  the  d e p e n d e n t  ch ild ren  o f  the m em ber .  While the monthly survivor’s 
pension is bcine paid, the survivor is not entitled to elect distributions from the 
employee's individual contribution account under AS 14.25.410. T h e  first p a y m e n t  

o f  the  su rv iv in g  sp o u se 's  pension  o r  o f  a d ep en d en t  ch i ld 's  p en s io n  shall acc ru e  from 

the firs t  d a y  o f  the  m o n th  fo llow ing  the m e m b er 's  d ea th  and  is p ay ab le  the  last d ay  o f  

the  m o n th .  T h e  last p a y m e n t  shall be  m ade  the last dav of [F O R ] the last m o n th  in 

w h ic h  th e re  is an  e l ig ib le  surv iv ing  spouse  o r  dependent c h i ld , or the last dav of the 
month in which date the member would have first qualified for normal 
retirement if the member had survived, whichever dav conies sooner. A 
retirement benefit shall he determined under the provisions of AS 14.25.420 - 
14.25.440, 14.25.470, and 14.25.480 based on [. O N ]  the  da te  the  member would 
have fir.1 qualified for norm al re t irem en t [O F T H E  M E M B E R  W O U L D  H A V E  

O C C U R R E D ]  i f  the m e m b e r  had survived. In addition to the payment of the 
member's individual account, the surviving spouse or, if there is no surviving 
spouse, the surviving dependent children of the member, shall receive an 
additional benefit in an amount equal to the accumulated contributions that 
would have been made to the deceased member's individual account under 
AS 14.25.340(a) and 14.25.350(a), based on the deceased member's gross monthly 
compensation at the time of occupational disability, from the time of the 
member's death to the date the member would have first qualified for normal 
retirement if the member had survived. Earnings shall be allocated to the 
additional benefit calculated under this subsection based on the actual rate of 
return, net of expenses, of the trust account established under AS 14.25.350(e) 
over the period that the contributions would have been made. This additional 
amount shall be paid in the same manner as determined for the member's 
individual account under AS 14.25.420 - 14.25.460. For the purpose of 
determining eligibility of a survivor who is receiving a benefit under this 
subsection for medical benefits under AS 14.25.470 - 14.25.480, a [L IV E D , T H E  

R E T I R E M E N T  B E N E F IT  S H A L L  BE D E T E R M IN E D  U N D E R  T H E  P R O V IS IO N S  

O F  A S  14 .25 .420  -  14.25.440, 14 .25.470, A N D  14 .25 .480 . A ] m e m b e r  w h o  d ied  

w h ile  re c e iv in g  d isab il i ty  benefits  shall be  con s id e red  lo h a v e  ret ired  d irec tly  from the
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plan on the date the member would have first qualified for normal retirement [OF 
THE MEMBER WOULD HAVE OCCURRED] if the member had survived. The 
period during which the member was eligible for a disability benefit and the 
pei iod during which a survivor's pension is paid to a survivor under this 
subsection each constitute membership service for the purposes of determining 
' csting in employer contributions under AS 14.25.390(b) and eligibility for 
retirement and medical benefits under this chapter and AS 39.30.300 - 39.30.495 
[LIVED].

* Sec. 14. AS 14.25.485(j) is repealed and reenacted to read:
(j) For the puiposes of this section, a condition qualifies as an occupational 

disability if
(1) the condition is a physical or mental condition that the 

administrator determines presumably permanently prevents an employee from 
satisfactorily performing the employee's usual duties or the duties of another 
comparable position or job available to the employee and for which the employee is 
qualified by training or education; and

(2) the proximate cause of the condition is a bodily injury sustained, or 
a hazard undergone, while in the performance and within the scope of the employee's 
duties and is not the proximate result of the wilful negligence of the employee.

* See. 15. AS 14.25 is amended by adding a new section to read:
Sec. 14.25.486. Disability benefit adjustment, (a) Once each year, the 

administrator shall increase disability benefits. The amount of the increase is a 
per entage of the current disability benefit equal to the lesser of 75 percent of the 
increase in the cost of living in the preceding calendar year or nine percent.

(b) If a disabled member was not receiving a benefit during the entire 
preceding calendar year, the increase in the benefit under this section shall be adjusted 
by multiplying it by a fraction, the numerator of which is the number of months for 
which the benefit was received in the preceding calendar year and the denominator of 
which is 12.

(c) An increase in benefit payments under this section is effective July 1 of 
each year and is based on the percentage increase in the Consumer Price Index for

1 1 B 0 1 7 9 a -7-
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1 u rb an  w a g e  ea rn e rs  an d  c lerical w orke rs  for A n c h o ra g e ,  A la sk a ,  d u r in g  the  p rev ious

2 c a le n d a r  y ea r ,  a s  d e te rm in e d  by  the U n ited  S ta te s  D e p a r tm e n t  o f  L abor,  B ureau  o f

3 L a b o r  S ta tis tics .

4 (d) B en e f i t  ad ju s tm en ts  un d e r  this sec t io n  shall  te rm , u t e  the  last day  o f  the

5 m o n th  fo l lo w in g  the  d a te  o n  w h ich  a d is a b le d  m e m b e r  is no  lo n g er  rece iv ing  a

6 d isab i l i ty  b e n e f i t  u n d e r  A S  14.25.485.

7 * Sec. 16. A S  14 .25 .487 (b )  is am en d ed  to read:

8 (b) T h e  first p a y m e n t  o f  the su rv iv in g  sp o u se 's  p e n s io n  o r  o f  a  d ep en d en t

9 ch i ld 's  p en s io n  sh a l l  be  m ad e  for the m o n th  fo l lo w in g  the  m o n th  in  w h ich  the  m e m b e r

10 d ie s . Payments [, A N D  P A Y M E N T ] shall c ea se  on the last dav of the month in
11 which there is no longer an eligible spouse or eligible dependent child, or the last
12 dav of the month following the earliest date [T O  B E  M A D E  B E G IN N I N G  W IT H

13 T H E  M O N T H  IN  W H IC H ] the m e m b e r  w o u ld  h av e  first q ua l if ied  for n o r m a l

14 re t i re m e n t  if the member had survived, whichever dav is earlier.
15 * Sec. 17. A S  14 .25 .487 (c )  is am en d ed  to read:

16 (c)  The m o n th ly  surv ivor 's  p en s io n  in (b) o f  th is sec t io n  for su rv ivo rs  o f

17 m e m b e rs  is 4 0  p e rc e n t  o f  the m e m b er 's  m o n th ly  c o m p e n sa t io n  in the  m onth  in w hich

18 the  m e m b e r  d ies . While the moinlilv survivor's pension is being paid, the survivor
19 is not entitled to elect distributions from the member's individual contribution
20 account under AS 14.25.410, except as required bv AS 14.25.440. W hile  the

21 m o n th ly  su rv iv o r 's  p e n s io n  is be ing  paid, the  e m p lo y e r  sha l l  m a k e  co n tr ibu t ions  on

22 b e h a l f  o f  th e  m e m b e r 's  surviving spouse and member's surviving dependent
23 children [B E N E F IC IA R IE S  B A S E D  O N  T H E  D E C E A S E D  M E M B E R 'S  G R O S S

24 M O N T H L Y  C O M P E N S A T I O N  A T  T H E  T IM E  O F  O C C U P A T I O N A L  D E A T H

25 (1) T O  T H E  M E M B E R 'S  I N D I V I D U A L  A C C O U N T  U N D E R

26 A S  14 25 .3 4 0 ,  W I T H O U T  D E D U C T IO N  F R O M  T H E  S U R V I V O R ’S P E N S IO N ;

27 A N D

28 (2)]  to the app ro p ria te  ac c o u n ts  and  funds  [O N  B E H A L F  O F  T H E

29 M E M B E R ]  u n d e r  A S  14 .25 .350(b )  - ( e ) .

30 * Sec . 18. A S  14 .25 .487 (e )  is a m e n d e d  to read:

31 (c)  O n  the  d a te  the m e m b e r  w o u ld  h a v e  f i r s t  q u a l i f i e d  f o r  no rm al re t irem en t
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1 [OF THE MEMBER WL ULD HAVE OCCURRED] if the member had survived
2 [LIVED], the retirement benefit shall be determined under the provisions of
3 AS 14.25.420 - 14.25.440, 14.25.470, and 14.25 480. In addition to payment of the
4 member's individual account, the surviving spouse or, if there is no surviving
5 spouse, the surviving dependent children of the member, shall receive an
6 additional benefit in an amount equal to the accumulated contributions that
7 would have been made to the deceased member’s individual account under
8 AS 14.25.3 10(a) and 14.25.3501a). based on the deceased member's gross monthly
9 compensation at the time of the member's occupational death, from the time of
10 the member's death to the date the member would have first qualified for normal
11 retirement if the member had survived. Earnings shall he allocated to the
12 additional benefit calculated under this subsection based on the actual rate of
13 return, net of expenses, of the trust account established under AS 14.25.350(c)
14 over the period that the contributions would have been made. This additional
15 amount shall be paid in the same manner as determined for the member's
16 individual account under AS 14.25.420 - 14.25.460. A  member who died and whose
17 survivors receive occupational death benefits under this section shall be considered to
18 have retired directly from the plan on the date the [NORMAL RETIREMENT OF
19 THE] member would have first qualified for normal retirement [OCCURRED] if
20 the member had survived. The period of time during which a survivor's pension is
21 paid under this section constitutes membership service for the purposes of
22 determining vesting in employer contributions under AS 14.25.390(b) and
23 eligibility for retirement and medical benefits under this chapter and
24 AS 39.30.300 - 39.30.495 [LIVED],
25 * Sec. 19. AS 14.25 is amended by adding new sections to read:
26 Sec. 14.25.488. Survivor's pension adjustment, (a) Once each year, the
27 administrator shall increase payments to a person 60 years of age or older receiving a
28 survivor's pension under AS 14.25.485(i) or 14.25.487(c), and to a person who has
29 received a survivor's pension under AS 14.25.485(i) or 14.25.487(c) for at least eight
30 years if the person is not otherwise eligible for an increase under this section.
31 (b) The amount of the increase is a percentage of the current survivor's
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1 p e n s i o n  e q u a l  t o  t h e  l e s s e r  o f  5 0  p e r c e n t  o f  t h e  i n c r e a s e  i n  t h e  c o s t  o f  l i v i n g  i n  t h e

2  p r e c e d i n g  c a l e n d a r  y e a r  o r  s i x  p e r c e n t .

3  ( c )  I f  a  s u r v i v o r  w a s  n o t  r e c e i v i  ig a  p e n s i o n  d u r i n g  t h e  e n t i r e  p r e c e d i n g

4  c a l e n d a r  y e a r ,  t h e  i n c r e a s e  i n  t h e  s u r v i v o r ' s  p e n s i o n  u n d e r  t h i s  s e c t i o n  s h a l l  b e

5  a d j u s t e d  b y  m u l t i p l y i n g  i t  b y  a  f r a c t i o n ,  t h e  n u m e r a t o r  o f  w h i c h  i s  t h e  n u m b e i  o f

6  m o n t h s  f o r  w h i c h  t h e  p e n s i o n  w a s  r e c e i v e d  i n  t h e  p r e c e d i n g  c a l e n d a r  y e a r  a n d  t h e

7  d e n o m i n a t o r  o f  w h i c h  i s  1 2 .

8  ( d )  T h e  a d m i n i s t r a t o r  s h a l l  i n c r e a s e  t h e  i n i t i a l  s u r v i v o r ' s  p e n s i o n  p a i d  t o  a

9  s u r v i v o r  o f  a  m e m b e r  w h o  d i e d  w h i l e  r e c e i v i n g  d i s a b i l i t y  b e n e f i t s  b y  a  p e r c e n t a g e

1 0  e q u a l  t o  t h e  t o t a l  c u m u l a t i v e  p e r c e n t a g e  t h a t  h a s  b e e n  a p p l i e d  t o  t h e  m e m b e r ' s

11  d i s a b i l i t y  b e n e f i t  u n d e r  A S  1 4 . 2 5 . 4 8 6 .

1 2  ( e )  A n  i n c r e a s e  i n  b e n e f i t  p a y m e n t s  u n d e r  t h i s  s e c t i o n  i s  e f f e c t i v e  J u l y  1 o f

1 3  e a c h  y e a r  a n d  i s  b a s e d  o n  t h e  p e r c e n t a g e  i n c r e a s e  i n  t h e  C o n s u m e r  P r i c e  I n d e x  f o r

1 4  u r b a n  w a g e  e a r n e r s  _ n d  c l e r i c a l  w o r k e r s  f o r  A n c h o r a g e ,  A l a s k a ,  d u r i n g  t h e  p r e v i o u s

1 5  c a l e n d a r  y e a r ,  a s  d e t e r m i n e d  b y  t h e  U n i t e d  S t a t e s  D e p a r t m e n t  o f  L a b o r ,  B u r e a u  o f

1 6  L a b o r  S t a t i s t i c s .

1 7  ( 0  P e n s i o n  a d j u s t m e n t s  u n d e r  t h i s  s e c t i o n  s h a l l  t e r m i n a t e  t h e  l a s t  d a y  o f  t h e

1 8  m o n t h  f o l l o w i n g  t h e  d a t e  o n  w h i c h  a  s u r v i v o r  i s  n o  l o n g e r  r e c e i v i n g  a  s u r v i v o r ' s

1 9  p e n s i o n  u n d e r  A S  1 4 . 2 5 . 4 8 5 ( i )  o r  1 4 . 2 5 . 4 8 7 ( c ) .

2 0  Sec. 14.25.489. Premiums for retiree major medical insurance coverage
2 1  upon termination of disability benefits or survivor's pension. T h e  p r e m i u m  f o r

2 2  r e t i r e e  m a j o r  m e d i c a l  i n s u r a n c e  c o v e r a g e  p a y a b l e  b y  a  m e m b e r  w h o s e  d i s a b i l i t y

2 3  b e n e f i t  i s  t e r m i n a t e d  u n d e r  A S  1 4 . 2 5 . 4 8 5 ( g )  o r  b y  a n  e l i g i b l e  s u r v i v o r  w h o s e  s u r v i v o r

2 4  p e n s i o n  i s  t e r m i n a t e d  u n d e r  A S  1 4 . 2 5 . 4 8 5 ( i )  o r  1 4 . 2 5 . 4 8 7 ( c )  w h e n  t h e  m e m b e r  w o u l d

2 5  h a v e  b e e n  e l i g i b l e  f o r  n o r m a l  r e t i r e m e n t  i f  t h e  m e m b e r  h a d  s u r v i v e d  s h a l l  b e

2 6  d e t e r m i n e d  u n d e r  A S  1 4 . 2 5 . 4 8 0 ( g ) ( 2 )  a s  i f  t h e  m e m b e r  o r  s u r v i v o r  w e r e  e l i g i b l e  f o r

2 7  M e d i c a r e .

2 8  *  S e c .  20. A S  1 4 . 2 5 . 5 1 0  i s  a m e n d e d  t o  r e a d :

2 9  Sec. 14.25.510. Nonguarantec of returns, rates, or benefit amounts. T h e

3 0  p l a n  c r e a t e d  b y  A S  1 4 . 2 5 . 3 1 0  -  1 4 . 2 5 . 5 9 0  i s , with rcsneet to individual accounts,
3 1 treated as a  d e f i n e d  c o n t r i b u t i o n  nlan and [PLAN,] n o t  as a  d e f i n e d  b e n e f i t  p l a n .  T h e
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amount of money in the individual account of a participant depends on the amount of 

contributions and the rate of return from investments of the account that varies over 

time. If benefits are paid in the form of an annuity, the benefit amount payable is 

dependent on the amount of money in the account and the interest rates applied and 

service fees charged by the annuity payor at the time the annuity is purchased from 

the carrier and benefits are first paid. Nothing in this plan guarantees a participant

(1) a rate of return or interest rate other than that actually earned by the 

account of the participant, less applicable administrative expenses; or

(2) an annuity based on interest rates or service charges other than 

interest rates available from and service charges by the annuity payor in effect at the 

time the annuity is paid.

* See. 21. AS 14.25.540(c) is amended to read:

(c) Each eligible member who elects to participate in the defined contribution 

retirement plan shall have transferred to a new individual account the member 

contribution account balance held in trust for the member under the defined benefit 

retirement plan of the teachers' retirement system. A matching employer contribution 

shall be made on behalf of that employee to the new account. The employer shall 

make the matching contribution from funds other than the trust funds of the defined 

benefit retirement plan. The amount of the matcliinu employer contribution shall 

he subject to. and may not exceed, the limitation of 26 U.S.C. 415(c) during the 

applicable limitation year in which the contribution is made.

* See. 22. AS 14.25.540(d) is amended to read:

(d) Upon a trans ’t, all membership service previously earned under the 

defined benefit retirement plan shall be nullified for purposes of entitlement to a future 

benefit under the defined benefit retirement plan but shall be credited for purposes of 

determining vesting in employer contributions under AS 14.25.390(b) and 

eligibility to elect medical benefits under AS 14.25.470. Membership service allowed 

for credit tr vard medical benefits does not include any service credit purchased under 

AS 14.25.075 for employment by an employer who is not a participating employer in 

this chapter.

* See. 23. AS 14.25.540(h) is amended to read:

IIK 0179a -11-
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(h) A member who is eligible to elect transfer to the defined contribution 

plan must make the election not later than 12 months after the first dav of the 

month following the administrator's receipt of notification that the member's 

employer consents to transfers of its members under (i) of this section. The

election to participate in the defined contribution retirement plan must b»’ made in 

writing on forms and in the manner prescribed by the administrator. Before accepting 

an election to participate in the defined contribution retirement plan, the administrator 

must provide the employee planning on making an election lo participate in the 

defined contribution retirement plan with information, including calculations to 

illustrate the effect of moving the employee's retirement plan from the defined benefit 

retirement plan to the defined contribution retirement plan as well as other information 

to clearly inform the employee of the potential consequences of the employee's 

election. An election made under this subsection to participate in the defined 

contribution retirement plan is irrevocable. Upon making the election, the participant 

shall be enrolled as a member of the defined contribution retirement plan, the 

member's participation in the plan shall be governed by the provisions of 

AS 14.25.310 - 14.25.590, and the member's participation in the defined benefit 

retirement plan under AS 14.25.009 - 14.25.220 shall terminate. The participant's 

enrollment in the defined contribution retirement plan shall be effective the first day of 

the month after the administrator receives the completed enrollment forms. An 

election made by an eligible member who is married is not effective unless the 

election is signed hy the individual's spouse.

Sec. 24. AS 14.25.590(7) is amended to read:

(7) "compensation"

(A) means

(i) the total remuneration earned by an employee for 

personal services rendered, including cost-of-living differentials, as 

reported on the employee's Federal Income Tax Withholding Statement 

(Form W-2) from the employer for the calendar year;

(ii) the member contribution to the teachers' retirement 

system under AS 14.25.340;

179 -12-
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1 (B) does not include retirement benefits, severance pay or other

2 separation bonuses, welfare benefits, per diem, expense allowances, workers'

3 compensation payments, payments for leave not used whether those leave

4 payments are scheduled payments, lump-sum payments, donations, or eash-ins,

5 any remuneration contributed by the employer for or on account of the

6 emnloyee under this plan or under any other qualified or nonqualified

7 employee benefit plan, or any remuneration not specifically included above

8 that would have been excluded under 26 U.S.C. 3121(a) (Internal Revenue

9 Code) if the employer had remained in the Federal Social Security System [,

10 OR AN Y REMUNERATION PAID BY THE EMPLOYER IN EXCESS OF

11 THE SOCIAL SECURITY TAXABLE WAGE BASE FOR THE

12 CALENDAR YEAR];

13 (C) notwithstanding (B) of this paragraph, includes any amount

14 that is contributed by the employer under a salary reduction agreement and that

15 is not includible in the gross income of the employee under 26 U.S.C. 125,

16 132(f)(4), 402(e)(3), 402(h)(1)(B), or 403(b) (Internal Revenue Code); the

17 annual compensation limitation for the member, which is so taken into account

18 for those purposes, may not ex' :d $200,000, as adjusted for the cost of living

19 in accordance with 26 U.S.C. 401(a)(17)(B) (Internal Revenue Code), with the

20 limitation for a fiscal year being the limitation in effect for the calendar year

21 within which the fiscal year begins;

22 * Sec. 25. AS i l .  10 is amended by adding new sections to read

23 Article 4A. Teachers' and Public Employees' Retirement System Past Service Cost

24 Liability Accounts.

25 Sec. 37.10.200. Teachers' retirement system past service cost liability

26 account, (a) There is established in the Department of Revenue the teachers’

27 retirement system past sendee cost liability account, consisting of appropriations lo

28 the account. Ihe commissioner of revenue shall develop and adopt regulations

29 necessary to accomplish the requirements of this section and shall manage ihe account

30 according to the requirements of AS 37.10.071.

31 (b) At the end of each fiscal year, after all distributions under (c) of this
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1 section arc completed, money appropriated for use in that fiscal year reverts to the

2 general fund and all income earned on the money shall be paid lo the general fund.

3 (c) During each fiscal year, the commissioner of revenue shall distribute from

4 the account established in (a) of this section, to each employer other than the state that

5 is a member of the Teachers' Retirement System of Alaska, a payment that the

6 employer shall pay to the state for that fiscal year toward eliminating the employer's

7 past service cost liability to the Teachers' Retirement System of Alaska.

8 (d) A payment to an employer under (c) of this section must be based on 80

9 percent of the payroll on which employer contributions to the Teachers' Retirement

10 System of Alaska were required and that the employer reported to the Department of

11 Administration for the fiscal year preceding by three fiscal years the fiscal year for

12 which a distribution is made under this section, and the past service cost rate of the

13 system for the fiscal year preceding by three fiscal years the fiscal year for which a

14 distribution is made under this section.

15 (e) For any fiscal year that the money available for distribution from the

16 account is insufficient to pay every eligible employer the amount due under this

17 section, the amount distributed in that fiscal year to every eligible employer shall be

18 decreased pro rata.

19 (0 An employer who receives an overpayment in excess of a distribution

20 authorized by this section or in excess of the employer's past service cost liability shall

21 immediately return the overpayment to the commissioner of revenue, who shall cause

22 it to be returned to the account.

23 Sec. 37,10.202. Public employees' retirement system past service cost

24 liability account, (a) There is established in the Department of Revenue the public

25 employees' retirement system past service cost liability account, consisting of

26 appropriations to the account. The commissioner of revenue shall develop and adopt

27 regulations necessary to accomplish the requirements of this section and shall manage

28 the account according to the requirements of AS 37.10.071.

29 (h) At the end of each fiscal year, after all distributions under (c) and (d) of

30 this section are completed, money appropriated for use in that fiscal year reverts to the

31 general fund and all income earned on the money shall be paid to the general fund.
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(c) During each fiscal year, the commissioner of revenue shall distribute from 

the account established in (a) of this section, to each municipal employer or school 

district employer member of the Public Employees' Retirement System of Alaska, a 

payment that the employer shall pay to the state for that fiscal year toward eliminating 

the employer's past service cost liability to the Public Employees' Retirement System 

of Alaska.

(d) A payment to an employer under (c) of this section must be based on the 

payroll on which employer contributions to the Public Employees' Retirement System 

of Alaska were required and that the employer reported to the Department of 

Administration for the fiscal year preceding by three fiscal years the fiscal year for 

which a distribution is made under (c) of this section and 80 percent of the employer's 

past service cost rate during the fiscal year that precedes the distribution fiscal year 

under (c) of this section by three fiscal years.

(c) In addition to the distribution under (c) of this section, an employer that 

paid to the Public Employees' Retirement System of Alaska in excess of the amount 

the employer was required to pay for the fiscal year preceding by three fiscal years the 

fiscal year that a distribution is made under this section shall receive, in unrestricted 

funds, an incentive distribution from the account in an amount equal to 50 percent of 

the excess.

(0  F or any fiscal year that the m oney ava ilab le  for d is trib u tio n  from  the 

accoun t is insuffic ien t to pay  every  elig ib le  em p lo yer the am o u n t due u n der this 

section , the am oun t d istribu ted  in that fiscal year to every  e lig ib le  em p lo y er shall be 

decreased  pro rata.

(g) An employer who receives an overpayment in excess of a distribution or 

incentive distribution authorized by this section shall immediately return the 

overpayment to the commissioner of revenue, who shail cause it to be returned to the 

account.

Sec. 37.10.204. Definition. In AS 37.10.200 - AS 37.10.204, "past service cost 

rate" means the annual payment required to eliminate an employer's unfunded liability 

over the amortization period, divided by the payroll for which employer contributions 

are required and that is reported by the employer to the Department of Administration
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for the fiscal year preceding by three fiscal years the fiscal year that a distribution is 

made under AS 37.10.200 or 37.10.202.

* Sec. 26. AS 39.30 is amended by adding a new section to read:

Sec. 39.30.097. Regulations. The administrator may adopt regulations to 

administer AS 39.30.090 - 39.30.095. Regulations adopted under this section relate to 

the internal management of a state agency and are not subject to AS 44.62 

(Administrative Procedure Act).

* Sec. 27. AS 39.30.154 is amended to read:

Sec. 39.3J.154. Powers and duties of the administrator. The administrator 

has the same powers and duties with regard to the plan as those set out in 

AS 14.25.003 and 14.25.004 [AS 14.25.004],

* Sec. 28. AS 39.30.160(a) is amended to read:

(a) The Department of Administration shall, in accordance with policies 

prescribed by regulations a d o p te d  by  th e  c o m m iss io n e r  [OF THE ALASKA  

RETIREMENT M ANAGEM ENT BOARD], provide to employees for whom special 

individual employee benefit accounts are established under AS 39.30.150(c) the 

following benefit options:

(1) supplemental health benefits;

(2) supplemental death benefits;

(3) supplemental disability benefits; and

(4) supplemental dependent care benefits.

Sec. 29. AS 39.30.160(e) is amended to read:

(e) Regulations adopted by the c o m m iss io n e r  [BOARD] implementing

AS 39.30.150 and this section are not subject to AS 44.62 (Administrative Procedure

Act).

Sec. 30. AS 39.30 is amended by adding a new section lo read:

See. 39.30.165. Appeals. A final decision made under AS 39.30.150 -

39.30.180 is subject to appeal under AS 44.64.

Sec. 31. AS 39.30 is amended by adding a new section to read:

Sec. 39.30.335. Appeals. A final decision made under AS 39.30.300 -

39.30.495 is subject to appeal under AS 44.64.
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* Sec. 32. AS 39.30.340 is amended to r«ad:

Sec. 39.30.340. Powers and duties of the administrator. The administrator 

shall establish a teachers' and public employees' retiree health reimbursement 

arrangement plan trust lund in which the assets of the plan shall be deposited and held. 

The administrator has the same powers and duties with regard to the plan and the trust 

fund as provided in AS 14.25.003 and 14.2ti.004 [AS 14.25.004].

* Sec. 33. AS 39.30.370 is amended to read:

See. 39.30.370. Contributions by employers. For each member of the plan, 

an employer shall contribute to the teachers' and public employees' retiree health 

reimbursement arrangement plan trust fund an amount equal to three percent of the 

average annual compensation of all employees of employers in the plan 

[EMPLOYER'S AVERAGE ANNUAL EM PLOYEE COMPENSATION], The 

administrator shall maintain a record for each member to account for employer 

contributions on behalf of that member. The board shall establish by regulation the 

rate of interest to be applied annually to the amount in a member's individual account.

* Sec. 34. AS 39.35.160 is amended by adding a new subsection to read:

(e) Beginning with the payroll for the first pay period in July 2007, a member 

shall contribute to the plan, in addition to the amount calculated in (a) of this section, 

an amount equal to five percent of the member's base salary.

* Sec. 35. AS 39.35.250 is amended to read:

Sec. 39.35.250. Calculation of employer's contribution rate, (a) An 

employer shall make contributions to the plan in amounts determined in accordance 

with this section. For the purposes of this section and AS 39.35.270, the [PAST 

SERVICE DATE FOR EACH  EMPLOYER IS THE ENTRY DATE OF THE 

EM PLOYER OR DECEM BER 31, 1972, WHICHEVER IS LATER. AFTER  

DECEM BER 31, 1972, IF AMENDMENTS TO AS 39.35.095 - 39.35.680 ARE  

ENACTED THAT SUBSTANTIALLY AFFECT BENEFITS ACCRU ED  BEFORE 

THE EFFECTIVE DATE OF THE AMENDMENT, THE PAST Sr.vVICE DATE  

WILL BE CHANGED TO DECEM BER 31 OF THE YEAR IMMEDIATELY  

PRECEDING THAT IN WHICH THE AM ENDM ENT IS ENACTED. THE] 

contribution rate is the sum of the consolidated employer normal cost rate and the
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past service rate as certified bv the board.

(b) In (a) of this section, "consolidated employer normal cost rate" means the 

percentage of compensation of all active members [EMPLOYEES] in the plan which, 

[IF PAID OVER THE PERIOD OF THEIR CREDITED SERVICE AFTER THEIR 

PAST SERVICE DATE AND] when combined with all employee contributions to the 

plan, is sufficient to provide the benefits earned during the year beginning i ter the 

last valuation date [AFTER SUCH PAST SERVICE DATES]. This percentage is 

[UNIFORMLY] determined at the plan level for all employers and is applicable to 

each employer.

(c) In (a) of this section, "past service rate" means the percentage of 

compensation of all active members [EMPLOYEES] in the system [PLAN] 

necessary to provide the annual amount required to amortize the unfunded obligations 

of the plan [EMPLOYER] for benefits earned bv members in the plan before the 

date of the last actuarial valuation [EMPLOYER'S PAST SERVICE DATE] over a 

period not to exceed the maximum allowed bv geneiallv accepted accounting 

principles of the Governmental Accounting Standards Board [40 YEARS. THE 

PERIOD OF AMORTIZATION BEGINS AT THE PAST SERVICE DATE OF 

EACH EMPLOYER. THE PERCENTAGE IS SEPARATELY DETERMINED FOR 

EACH EMPLOYER.]

Sec. 36. AS 39.35.270(a) is amended to read:

(a) The amount of each employer's contributions shall be determined by 

applying the consolidated employer normal cost [EMPLOYER'S 

CONTRIBUTION] rate [, AS CERTIFIED BY THE BOARD,] to the total 

compensation paid to the employer's active members [EMPLOYEES] of the plan 

and bv applying the employer's past service rate to the total compensation paid 

to the employer's active members in the system [EMPLOYER] for each payroll 

period4 [AND BY] including any adjustments to contributions required by 

AS 39.35.520(a). This amount shall be remitted by the employer to the administrator 

in accordance with AS 39.35.610.

Sec. 37. AS 39.35.375(a) is amended to read:

(a) An active or inactive member who has never been vested in this plan or in
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the teachers' retirement plan under AS 14.25.009 - 14.25.220, who has at least two 

years of credited service in this plan, and who has membership service in the teachers' 

retirement system may claim credited service in this plan in an amount equal to the 

membership service the member has in the teachers' retirement system. The claimed 

credited service may be added to service earned under AS 39.35.095 - 39.35.680 to 

enable the member to qualify for a public service benefit under this section. The 

member may not claim credited service for membership service for which the member 

has received a refund under AS 14.25.150 [UNLESS THE M EMBER FU LLY  FAYS 

THE INDEBTEDNESS AS ESTABLISHED UNDER AS 14.25.063], The member 

may not claim credited service in this plan based on unused sick leave under 

AS 14.25 115.

* Sec. 38. AS 39.35.385(c) is amended to read:

(c) Credited service for which contributions were refunded is not creditable 

under this section [UNLESS THE REFUNDED CONTRIBUTIONS HAVE BEEN  

REPAID. FOR PURPOSES OF (a) AND (b) OF THIS SECTION, A M EMBER OR 

FORMER MEMBER DOES NOT HAVE TO BE REEMPLOYED UNDER THIS 

PLAN IN ORDER TO PAY REFUNDED CONTRIBUTIONS. COMPOUND  

INTEREST AT THE RATE PRESCRIBED BY REGULATION SHALL BE ADDED  

TO THE REINSTATEMENT INDEBTEDNESS FROM THE DATE OF THE  

REFUND TO THE DATE OF REPAYMENT].

* Sec. 39. AS 39.35.522(d) is amended to read:

(d) A ruling of the [THE] commissioner of administration denying a waiver 

under this section may be annealed under AS 44.64. The administrative law 

judge may reverse the ruling of the commissioner and may impose conditions on 

the granting of a waiver that the administrative law judge [WHICH IT] considers 

equitable. These conditions may include requiring the member or beneficiary to make 

additional contributions to the plan.

* Sec. 40. AS 39 35.680(3) is amended to read:

(3) "administrator" means [THE PERSON APPOINTED BY] the 

commissioner of administration or the commissioner's designee appointed under 

AS 39.35.003 [AS 39.35.050];
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* Sec. 41. AS 39.35.700 is amended to read:

Sec. 39.35.700. Applicability of AS 39.35.700 - 39.35.990. The provisions of 

AS 39.35.700 - 39.35.990 apply only to members first hired on or after July 1, 2006, 

to members who are employed bv employers that do not participate in the 

retirement benefit plan established under AS 39.35.095 - 39.35.680, to former 

members as that term is defined under AS 39.35.680, or to members who transfer 

into the defined contribution plan under AS 39.35.940.

* Sec. 42. AS 39.35.710(c) is amended to read:

(c) The retirement plan established by AS 39.35.700 - 39.35.990 is intended to 

qualify under 26 U.S.C. 401(a)., [AND] 414(d), and 414(k) (Internal Revenue Code) 

as a qualified retirement plan established and maintained by the state for its 

employees, for the employees of political subdivisions, public corporations, and public 

organizations of the state, and for the employees of other employers whose 

participation is authorized by AS 39.35.700 - 39.35.990 and who participate in the 

plan set out in AS 39.35.700 - 39.35.990.

* Sec. 43. AS 39.35.750(e) is amended to read:

(e) An employer shall make annual contributions to a trust account in the 

plan, applied as a percentage of each member's compensation from July 1 to the 

following June 30, in an amount determines oy the board to be actuarially required to 

fully fund the cost of providing occupational disability and occupational death benefits 

under AS 39.35.700 39.35.990 and retirement benefits elected bv disabled peace 

officers and fire fighters under AS 39.35.890(h)(2) [AS 39.35.890 AND 39.35.892]. 

The contribution required under this subsection for peace officers and fire fighters and 

the contribution required under this subsection for other employees shall be separately 

calculated based on the actuarially calculated costs for each group of employees.

* Sec. 44. AS 39.35.780 is amended to read:

Sec. 39.35.780. Limitations on contributions ami benefits. Notwithstanding 

any other provisions of this plan, the annual additions to each member's individu ' 

account under this plan and under all defined contribution plans of the employer 

required to be aggregated with the contributions from this plan under the provisions of 

26 U.S.C . 415 may not exceed, for any limitation year, the amount permitted under 26
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U.S.C. 415£c) at any time. If the amount of a member's individual account 

[DEFINED CONTRIBUTION PLAN] contributions exceeds the limitation of 26 

U.S.C. 415(c) for any limitation year, the administrator shall take any necessary 

remedial action to correct an excess contribution. A  fixed benefit provided under 

tins plan may not exceed, for or during a limitation year, the amount permitted 

under 26 U.S.C. 415(b). If a fixed benefit provided under this plan exceeds, for or 

during a limitation year, the amount permitted under 26 U.S.C. 415(b), the 

administrator shall take remedial action necessary to comply with the limits on 

the benefit amount in 26 U.S.C. 415(b). The provisions of 26 U.S.C. 415, and the 

regulations adopted under that statute, as applied to qualified [DEFINED 

CONTRIBUTION) plans of governmental employees are incorporated as part of the 

terms and conditions of the plan.

* Sec. 45. AS 35.35.860(b) is amended to read:

(b) The occupational disability benelits accrue beginning the first day of the 

month following termination ot employment as a result of the disability and arc 

payable the last day of the month. If a final determination granting the benefit is not 

made in time to pay the benefit when due, a retroactive payment shall be made to 

cover the period of deferment. The last payment shall be for the first month in which 

the disabled employee

(1) dies;

(2) recovers from the disability;

(3) fails to meet the requirements under (0, (i), or [(j)] of this

section; or

(4) reaches normal retirement age.

* See. 46. AS 39.35.890(d) is amended to read:

(d) The monthly amount of an occupational disability benefit is 40 percent of 

the disabled employee's gross monthly compensation at the time of termination due to 

disability. Not> itlistaiiding AS 39.35.790(b), at the time a member is appointed to 

disability, the member becomes fully vested in the employer contributions made 

under AS .39.35.750(a). A disabled member is fully vested in the contnhutions to 

the member’s individual account made under this subsection. An employee is not
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1 entitled to elect distributions from the employee's individual account under

2 AS 39.35.810 while the employee is receiving disability benefits under this section.

3 W hile  an em p lo y ee  is receiv ing  d isab ility  benefits, b ased  on  the d isab led  em ployee's

4 g ross m o n th ly  com pensa tion  at the tim e o f  term ination  due to d isab ility , the em ployer

5 shall m ake  con trib u tions

6 (1) to the  em ployee 's individual accou n t u nd er A S 39 .35 .730  on b eh a lf

7 o f  the  em p lo yee , w ith o u t deduction  from  the em ployee 's  d isab ility  paym ents; and

8 (2) o n  b e h a lf  o f  the em ployee under AS 39 .35 .750 .

9 * Sec. 47. A S 39 .35 .890 (g ) is am ended  to read:

10 (g) A d isab led  em ployee 's  occupational d isab ility  benefit term inates the last

11 dav o f  the month in which [W H EN ] the d isab led  em p loy ee  first qualifies

12 [A T T A IN S E L IG IB IL IT Y ] for norm al retirem ent. A t tha t tim e, the em ployee's

13 re tirem en t b enefit shall be determ ined  under the p ro v is io ns o f  AS 39.35 .820 -

14 39 .3 5 .840 , 39 .35 .870 , and  39.35.880. A n em ployee whose occupational disability

15 benefit terminates under this subsection [RECEIVING DISABILITY BENEFITS

16 U P U N T IL  E L IG IB IL IT Y  FO R  R E T IR E M E N T ] shall be consid ered  to have retired

17 d irec tly  from  the plan.

18 * Sec. 48. A S 39 .35 .890 (h ) is am ended to read:

19 (h) N o tw ith stand ing  (g) o f  this section, at the  tim e a  peace  o fficer or fire

20 figh ter rece iv ing  occupationa l d isab ility  benefits u nd er this section  fiist attains

21 e lig ib ility  for norm al retirem en t, the em ployee shall irrevocab ly  e lect to  receive

22 re tirem en t benefits in the am oun t calculated  as the

23 (1) em p loyee 's  re tirem ent benefit calcu la ted  u n d er the provisions o f

24 AS 3 9 .3 5 .82 0  - 39 .35 .840 ; o r

25 (2) em p lo yee 's  retirem ent benefit c a lcu la ted  as i f  the provisions o f

26 AS 3 9 .3 5 .37 0 (c ) w ere  to apply; how ever, retirem ent b *nefits paid  u n der this paragraph

27 must he paid first from the peace officer’s or fire fighter's individual account,

28 and the remaining benel must be paid from the trust account established under

29 AS 39.35.750(c); the peace officer or fire fighter may not elect other distributions

30 from the peace officer's or fire fighter's individual account under AS 39.35.810

31 while receiving retirement benefits under this paragraph [MAY NOT BE MADE
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F R O M  T H E  T R U S T  FU N D  O F T H E  PU B L IC  E M PL O Y E E S ' D E F IN E D  B E N E FIT  

R E T IR E M E N T  PL A N ].

Sec. 49 . A S 39 .35 .890(k) is am ended to read:

(k) U pon the death  o f  a d isab led  em ployee w ho is receiv ing  o r is en titled  to 

receive  an occupational d isab ility  benefit, the adm in istrato r shall pay  the surviv ing  

spouse  a  surv iv ing  spouse 's pension , equal to  40 p ercen t o f  the em ployee 's  m onth ly  

com pen sation  at the term ination  o f  em ploym ent because o f  occupational d isab ility . If  

there  is no  su rv iv ing  spouse, the adm in istrato r shall pay  the surv ivor's pension  in equal 

parts  to  the depen den t children  o f  the  em ployee. W h ile  th e  m o n th ly  s u rv iv o r 's  

p en s io n  is b e in g  p a id , th e  s u rv iv o r  is n o t e n title d  to e lec t d is tr ib u tio n s  fro m  th e 

e m p lo y e e 's  in d iv id u a l a c c o u n t u n d e r  AS 39 .35 .810 . T he first paym ent o f  the 

su rv iv ing  spouse 's pension  or o f  a dependent ch ild 's pension  shall accrue  from  the first 

day  o f  the m onth  follow ing the  em ployee's death  and  is payable  the last day o f  the 

m onth . T he last paym ent shall be m ade th e  la s t d a v  o f  [FO R] the last m on th  in w hich 

there  is an e lig ib le  surv iv ing  spouse  o r d e p e n d e n t c h ild , o r  th e  la s t d a v  o f  th e  m o n th  

in w h ich  th e  em p lo y ee  w ou ld  h av e  firs t q u a lif ie d  fo r n o rm a l r e t i re m e n t  i f  th e  

e m p lo y e e  h a d  su rv iv e d , w h ic h e v e r  d a v  com es so o n e r. A re t i re m e n t  b en e fit sh a ll 

be  d e te rm in e d  u n d e r  th e  p ro v is io n s  o f  AS 39 .35 .820  - 39 .3S .840, 39 .35 .870 and 

39 .35 .880  b ased  on [. ON] the  date the em p lo y ee  w ould  h av e  f irs t  u u a  >fi d fo r 

norm al retirem ent [O F T H E  E M PL O Y E E  W O U L D  H A V E  O C C U R R E D ] i f  'h e  

em ployee  had su rv iv e d . In a d d itio n  to p a y m e n t o f th e  m e m b e r 's  in d iv id u a l 

a c c o u n t, th e  su rv iv in g  sp o u se  o r . if  th e re  is no su rv iv in g  sp o u se , th e  sn rv iv in t! 

d e p e n d e n t  c h ild re n  of th e  m e m b e r , sh a ll rece iv e  an  a d d itio n a l  b e n e fit in  an 

a m o u n t  e u u a l to  th e  a c c u m u la te d  c o n tr ib u tio n s  th a t  w ou ld  have  b een  m a d e  to  the  

d e c ea se d  m e m b e r 's  in d iv id u a l a c c o u n t u n d e r  A S 39 .35 .730(a) a n d  39 .35 .750(a), 

b a se d  on  th e  d ec ea se d  m e m b e r 's  u ro ss  m o n th ly  c o m p e n sa tio n  a t th e  lim e  o f 

o c c u p a tio n a l  d is a b ility , fro m  th e  tim e  o f th e  m e m b e r 's  d e a th  to  th e  d a te  th e 

m e m b e r  w ou ld  h av e  f irs t Q ualified  fo r n o rm a l re t i re m e n t  if  th e  m e m b e r  h a d  

su rv iv e d . K arnim »s sh a d  be a llo c a te d  to th e  ad  itio n a l b en e fit  c a lc u la te d  u n d e r  

th is  su b se c tio n  b ased  on  th e  a c tu a l  r a te  o f r e tu r n ,  ne t o f  ex p e n se s , o f  th e  t ru s t  

a c c o u n t e s ta b lish e d  u n d e r  AS 39 .35 .750(e) o v e r  th e  p e rio d  th a t  th e  c o n tr ib u tio n s
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would have been made. This additional amount shall be paid in the same manner 

as determined Tor the member's individual account under AS 39.35.820 -  

3 9 .3 5 .860 . For the purpose of determining eligibility of an employee's survivor 

who is receiving a benefit under this subsection for medical benefits under 

AS 39 .35 .870  - 39 .35 .880 . an employee [LIV E D , T H E  R E T IR E M E N T  B EN E FIT  

S H A L L  B E D E T E R M IN E D  U N D ER TH E PR O V IS IO N S O F A S 39.35.820 - 

39 .35 .840 , 39 .35 .870 , A N D  39.35.880. AN E M PL O Y E E ] w h o  died w hile  receiving 

d isab ility  benefits  shall be considered  to have retired d irectly  from  the plan  on  the date 

the employee would have first qualified for normal retirement if the employee 

had survived. The period during which the employee was eligible for a disability 

benefit and the period during which a survivor's pension is paid to a survivor 

under this subsection each constitute membership service for the purposes of 

determining vesting in employer contributions under AS 39 .35 .79 0 (h ) and 

eligibility for retirement and medical benefits under this chapter and 

AS 39 .30 .300  - 39 .30 .495  [N O R M A L R E T IR E M E N T  O F T H E  EM PLO Y EE 

W O U L D  H A V E  O C C U R R E D  IF TH E E M PLO Y EE H A D  L IV E D ].

r Sec. 50. A S 39 .35 .890(/) is repealed  and reenacted to read:

(/) F o r the pu rposes o f  this section, a cond ition  qualifies an  occupational 

d isab ility  i f

(1) the  condition  is a physical or m ental cond ition  that the 

adm in istra to r d eterm ines presum ably  perm anently  p reven ts an  em p loyee  from 

sa tisfac to rily  p erfo rm ing  the  em pluyee's usual du ties o r the du ties o f  another 

co m p arab le  position  o r jo b  available  to the em ployee and for w hich  the em ployee is 

qua lified  by tra ining  o r  education; and

(2) the p rox im ate  cause o f  the condition  is a bod ily  injury sustained , or 

a hazard  undergone, w hile  in the perform ance and w ith in  the scope o f  the em ployee’s 

d u ties  and not the  prox im ate resu lt o f  the wilful n eg ligence o f  the em ployee.

See. 51 . A S 39.35 is am end ed  by adding  a new section to read:

Sec. 39.35.891. Disability benefit and disabled peace officer or fire fighter 

retirement benefit adjustment, (a) O nce each year, the adm in istra to r shall increase 

d isab ility  benefits  and retirem ent benefits e lected  by d isab led  peace  o fficers  o r fire
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figh ters under A S 39.35 .890(h)(2). The am oun t o f  the  increase is a percen tage  o f  the 

cu rren t d isab ility  benefit or retirem ent benefit equal to  the lesser o f  75 percen t o f  the 

increase  in the cost o f  living in the preceding  c a len d ar y ea r o r nine percent.

(b) I f  a d isab led  m em ber w as not rece iv ing  a benefit during  the entire  

p reced in g  calen dar year, the increase in the benefit u n der th is section  shall b e  adjusted  

by m ultip ly in g  it by  a fraction, the num erator o f  w h ich  is the n um b er o f  m on ths for 

w h ich  the benefit w as received in the p reced ing  c a len d ar y ea r and the  d eno m ina to r o f  

w hich  is 12.

(c) I f  a d isab led  peace o fficer o r fire figh ter e lects to receive  a retirem ent 

ben efit in the  am ount calculated under A S 39 .35 .890(h )(2 ), the adm in istra to r shall, at 

the tim e the d isabled  peace o fficer o r fire fighter is appo in ted  to retirem en t, increase 

the re tirem en t benefit hy a percentage equal to the total cum ula tive  p ercen tage  that has 

been  app lied  to the disabled  peace officer's o r fire f ig h 'c r 's  d isab ility  benefit u nd er this 

section .

(d) An increase in benefit paym ents unde iis section  is e ffec tiv e  Ju ly  1 o f  

each  y ea r anti is based  on the percen tage  increase  in the C o nsum er Price Index for 

urban  w age earners and clerical w orkers for A n chorage, A laska, du rin g  the prev ious 

c a len d ar year, as determ ined  by  the U nited S tates D ep artm en t o f  Labor, B ureau o f  

L abor Statistics.

(c) B enefit adjustm ents under th is section  shall term inate  the  last day  o f  the 

m onth  fo llow ing the  date on w hich a d isab led  m em ber is no longer rece iv ing  a 

d isab ility  benefit u nd er AS 39 .35 .890, un less the m em b er is a d isab led  peace  o fficer or 

lire figh ter and has chosen a retirem ent benefit u n d er A S  39 .35 .890(h)(2).

* Sec. 52. A S 39 .35 .892(b) is am ended to read:

(b) The first paym ent o f  the su rv iv ing  sp o u se 's  pension  o r o f  a dependen t 

ch ild 's  pension  shall be m ade for the m onth  fo llow ing  the m onth  in w hich  the 

em ployee  d ie s . Payments [, A N D  PA Y M LN T ] shall cease  on the last dav of the 

month in which there is no lonner an eligible spouse or eligible dependent child, 

or the last dav of the month following the earliest date (T O  B E  M A D E  

B E G IN N IN G  W IT H  T H E  M O N T H  IN W H IC H ] the em ployee w ould have first 

qua lified  for normal retirem ent If the employee had survived, whichever dav Is
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1 earlier.

2 * Sec. 53. AS 39 .35 .892(c) is am ended to read:

3 (f') The m onth ly  surv ivor's pension  in (b) o f  this section  for survivors o f

4 em ployees w ho w ere  not peace o fficers o r fire fighters is 40  percen t o f  »he em ployee's

5 m onthly  com pensation  in the m on h in w hich  the em p lo yee  d ies. T he m onthly

6 surv ivor's pension  in (b) o f  this section  for surv ivors o f  em ployees w ho w ere peace

7 officers o r fire fighters is 50 percen t o f  the m onthly  com pensation  in the m onth in

8 w hich  the em p loyee  dies. While the monthly survivor's pension is being paid, the

9 survivor is not entitled to elect distributions from the employee's individual

10 contribution account under AS 39.35.810. except as required bv AS 39.35.840.

11 W hile the m on th ly  survivor's pension  is being  paid , the em p loy er shall m ake

12 con tribu tions on  b e h a lf  o f  the em ployee's surviving spouse and employee's

13 surviving dependent children [B E N E FIC IA R IE S B A S E D  O N  T H E  D E C E A SE D

14 E M PL O Y E E 'S  G R O S S M O N T H L Y  C O M P E N S A T IO N  A T T H E  T IM E  O F

15 O C C U P A T IO N A L  D E A TH

16 (1) TO  T H E  E M PL O Y E E 'S  IN D IV ID U A L  A C C O U N T  U N D ER

17 AS 39 .35 .730 , W IT H O U T  D E D U C T IO N  FR O M  T H E  S U R V IV O R 'S  PEN SIO N ;

18 A N D

19 (2)] to the appropriate  accounts and  funds u n d er AS 39 .35 .750(b ) - (e).

20 * Sec. 54. A S 39 .35 .892(e) is am ended  to read:

21 (e) O n the date the employee would have first qualified for norm al

22 retirem en t [O F T H E  E M PL O Y E E  W O U L D  H A V E O C C U R R E D ] i f  the em ployee

23 had survived [L IV E D ], the retirem ent benefit shall be determ ined  under the

24 p rov isions o f  AS 39 .35 .820  - 39 .35 .840 , 39.35 .870, and  39 .35 .880 . In addition to

25 payment of the member's individual account, the surviving spouse or, if there is

26 no surviving spouse, the surviving dependent children of the member, shall

27 receive an additional benefit in an amount equal to the accumulated

28 contributions that would have been made to the deceased member’s individual

29 account under AS 39.35.730(a) and 39.35.750(a), based on the deceased n mber's

30 gross monthly compensation at the time of occupational death, from the time of

31 the member's death to the date the member would have first qualified for normal
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1 retirement if the member had survived. Earnings shall be allocated to the

7. additional benefit calculated under this subsection based 011 the actual rate of

1 return, net of expenses, of the trust account established under AS 39.35.750(e)

4 over the period that such contributions would have been made. This additional

5 amount shall be paid in the same manner as determined for the member's

6 individual account under AS 39.35.820 -  39.35.860. A n em ployee w ho died and

7 w hose  su rv ivors receive  occupational death  benefits  u n der th is section  shall be

8 con sid ered  to have retired  d irectly  from  the p lan  on the date  the [N O R M A L

9 R E T IR E M E N T  O F TH E] em ployee w ould  have  first qualified for normal

10 retirement [O C C U R R E D ] i f  the em ployee had survived. The period of time during

11 which a survivor's pension is paid under this section constitutes membership

12 service for the purposes of determining vesting in employer contributions under

13 AS 39.35.790(b) and eligibility for retirement and medical benefits under this

14 chanter and A S 39.30.300 - 39.30.495 [LIVED1.

I 5 * Sec. 55. A S 39 .35  is am ended  by adding  new  sections to read:

16 Sec. 39.35.893. Survivor's pension adjustment, (a) O nce each year, the

17 ad m in is tra to r shall increase paym ents to  a person  60 years o f  age o r o lder receiv ing  a

18 su rv iv or's  pension  under AS 39 .35 .890(k) o r 39 .35 .892(c), and  to a person w ho has

19 rece iv ed  a su rv ivor's  pension  under A S 39 .35 .890(k) o r 39 .35 .892(c) for at least five

20 years i f  the  person w ho is not o therw ise  e lig ib le  for an increase u n d er this section.

21 (b) The am oun t o f  the increase is a percen tage  o f  the curren t survivor's

22 p ension  equa l to the  lesser o f  50 p ercen t o f  the increase in the cost o f  liv ing in the

23 p reced ing  c a len d ar year o r six percent.

24 (c) I f  a su rv ivor was not receiv ing  a pension  during  the entire preceding

25 ca len d ar year, the  increase in the surv ivor's p ension  under this section  shall be

26 ad justed  by  m ultip ly ing  it by a fraction, the num erato r o f  w hich  is the num ber o f

27 m onths for w hich  the pension  w as received  in the p reced ing  calen dar y ea r and the

28 d en o m in a to r o f  w hich  is 12.

29 (d) T he adm in istrato r shall increase the initial su rv ivor’s pension  paid to a

30 su rv iv or o f  a m em ber w ho died w hile  receiv ing  d isab ility  benefits  by a percentage

31 equal to the  total cum ulative percen tage that has been app lied  to the m em ber's
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1 d isab ility  b e r? f it  under AS 39.35 .891.

2 (e) An increase  in benefit paym ents under this section  is e ffec tive  Ju ly  1 o f

3 each  y ea r and is based  on the percen tage increase in the C on sum er P rice Index for

4 urban  w age earners and  clerical w orkers for A nchorage, A laska, du ring  the previous

5 ca len d ar year, as determ ined  by the U nited S tates D epartm ent o f  L abor, B ureau o f

6 L abo r S tatistics.

7 (f) Pension adjustm ents under this section  shall te rm inate  the last day  o f  the

8 m onth  fo llow ing the date on w hich  a surv ivor is no longer receiv ing  a surv ivor's

9 p ension  under AS 39 .35 .890(k) o r 39.35.892(c).

10 See. 39.35.894. Premiums for retiree major medical insurance coverage

11 upon termination of disability benefits or survivor's pension. The prem ium  for

12 retiree  m a jo r m edical insurance coverage payable  by  an em ployee  o r su rv iv or shall be

13 determ ined  under A S 39 .35 .880(g)(2) as i f  the em ployee o r su rv iv o r w ere elig ib le  for

14 M edicare

15 (1) i f  the em ployee 's  isab ility  benefit is term inated  under

16 A S 39.35 .890(g);

17 (2) i f  the su rv ivor pension  paid  to an e lig ib le  su rv ivor under

18 A S 39 .35 .892(c) is term inated;

19 (3) i f  the  su rv ivor pension  paid  to an  e lig ib le  su rv iv or is tem iinated

20 u n der A S 39 .35 .890(k).

21 * See. 56. A S 39 .35 .910  is am ended  to read:

22 See. 39 .35 .910 . Nonguarantec >f returns, rates, or benefit amounts. The

23 p lan  c reated  by AS 39.35.700 - 39 .35 .990 is, with respect to individual accounts.

24 treated as a  defined  c o n tru u tio n  plan and [PL A N ,] not a defined  benefit plan. The

25 am oun t o f  m oney in the individual account o f  a partic ipan t d epend s on the am ount o f

26 con trib u tio n s and  the rate  o f  return  from  investm ents o f  the  accou n t that varies over

27 tim e. I f  benefits a re  paid  in the form  o f  an annuity , the benefit am ount payab le is

28 d ep en d en t on the am oun t o f  m oney in the account and  the in te rest rates applied  and

29 serv ice  fees charged  by  the  annuity  payor at the tim e the annuity is purchased from

30 the carrier and benefits  are first paid . N oth ing  in this plan g u aran tees a partic ipan t

31 (1) a  rate o f  return  or interest rate o ther than tha t ac tua lly  earned  by  the
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accou n t o f  the  partic ipan t, less applicable  adm in istrative  expenses; or

(2) an annuity  based  on interest rates o r serv ice charges o th er than 

in te rest ra tes  availab le  from  and service charges by  the annu ity  p ayo r i.i e ffec t at the 

tim e the annuity  is paid.

* Sec. 57. A S 39 .35 .940(c) is am ended to read:

(c) Each e lig ib le  m em ber w ho elects to partic ipate  in the defined  contribution  

re tirem en t plan shall have transferred to a new  accoun t the em ployee contribution  

accou n t balance h eld  in trust for the m em ber u n der the defined  b enefit retirem ent plan 

o f  the  pub lic  em ployees’ retirem ent system . A m atch ing  em ployer con tribu tion  shall 

be m ade on  b eh a lf  o f  that em ployee to the new  account. The em p loyer shall m ake the 

m atch ing  con tribu tion  from  funds o ther than the trust funds o f  the defined  benefit 

retirem ent plan  estab lish ed  under AS 39.35.095 - 39 .35 .680 . The amount of the 

matching employer contribution shall be subject to, and may not exceed, the 

limitation of 26 U.S.C. 415(c) during the applicable limitation year.

* Sec. 58. A S 39 .35 .940(d ) is am ended to read:

(d) Upon a  transfer, all m em bership  serv ice  p rev iously  earned  under the 

defined  benefit re tirem ent plan shall be nu llified  for pu rposes o f  en titlem ent to a future 

ben efit under the defined  benefit retirem ent p lan  but shall be cred ited  for purposes o f  

determining vesting in employer contributions under AS 39.35.790(b) and 

e lig ib ility  to e lect m edical benefits under AS 39.35 .870. M em bership  serv ice allow ed 

for c red it tow ard m edical benefits does not include any  serv ice credit purchased for 

em ploym ent by an em p loy er w ho is not a partic ipa ting  em ployer in this chapter.

* Sec. 59. A S 39 .35 .940(h) is am ended to read:

(h) An employee who is eligible to elect transfer to the defined 

contribution plan must make the election not later than 12 months after the first 

dav of the month that follows the administrators receipt of the notification that 

the employee's employer consents to transfers of its employees under ti) of this 

■section. The e lection  to partic ipate  in the defined con tribu tion  retirem en t plan m ust be 

m ade in w riting  on form s and in the  m anner p rescribed  by the adm inistrator. Before 

accep ting  an e lection  to partic ipate  in the defined  con tribu tion  retirem ent p lan, the 

adm in istra to r m ust p rovide the  em ployee p lanning  on m ak ing  an e lection  to partic ipate
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in the  defined  con tribu tion  re tirem en t p lan  w ith  inform ation , includ ing  calcu lations to 

illu stra te  the effect o f  m oving  the em ployee 's  re tirem ent p lan  from  the  defined  benefit 

re tirem en t plan to the defined  con tribu tion  re tirem en t plan  as w ell as o ther inform ation 

to c learly  inform  the em ployee o f  the poten tia l consequ ences o f  the em ployee's 

e lec tion . An e lection  m ade u nder this subsection  to p artic ipa te  in the defined 

c on tribu tion  retirem ent p lan  is irrevocable . U pon m aking the  e lec tion , the partic ipant 

shall be enro lled  as a m em ber o f  the defined  con tribu tion  retirem en t plan, the 

m em ber's  partic ipation  in the p lan  shall be governed  by  the provisions o f  

A S 39 .35 .700  - 39 .35 .990 , and the m em ber's partic ipa tion  in the  defined  benefit 

re tirem en t plan u nd er A S 39 .35 .115 shall term inate. T he partic ip an t's  enro llm en t in the 

d efin ed  con tribu tion  re tirem en t p lan  shall be e ffective  the firs t day  o f  the m onth after 

the adm in istra to r receives the com ple ted  enro llm en t forms. A n e lec tion  m ade by an 

e lig ib le  m em ber w ho is m arried  is no t effective  unless the e lec tion  is signed  by the 

ind iv idua l's  spouse.

* Sec. 60. A S 39.35 is am ended by add ing  new  sections to read:

Sec. 39.35.957. Designation of eligible employees, agreement to contribute, 

and amendment of participation, (a) A politic,M subd iv ision  or public  o rganization  

p artic ip a tin g  in the defined  con tribu tion  retirem en t p lan  under A S 39.35 .700 - 

39 .35 .990  shall designa te  the departm ents, group*, o r o ther c lassifications o f  

em p loy ees elig ib le  to partic ipa te  in the plan and , by partic ipating , shall legally  be 

p resum ed to have agreed  to m ake con tribu tions each  year in the am o un ts required  for 

m em bers o f  the p lan  under AS 39.35 .750.

(b) I f  the em p loy er does not partic ipate  in the defined  benefit retirem ent plan 

u nder AS 39 .35 .095  - 39 .35 .680 , an em ployee w ho is e lig ib le  u nd er (a) o f  th is section 

and  w ho is a m em ber o f  the defined  benefit re tirem en t p lan  under A S 39.35.095 -  

39 .35 .680  does no t accrue c red ited  serv ice o r m ake con tribu tion s under that defined 

benefit re tirem en t plan, but shall be a m em ber o f  the defined  con tribu tion  retirem ent 

plan u n der A S 39 .35 .700 - 39 .35 .990  and m ake con tribu tions u nder that plan.

(c) A i em p lo yer m ay request to am end its partic ipa tion  in the plan to add or 

exc lud e  depa itm en ts , g roups, o r o th er c lassifications o f  em p lo yees by filing a 

reso lu tion  as p rov ided  by A S 39.35 .950  o r 39.35.955 w ith  the adm in istrato r.
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1 Sec. 39 .35 .958 . Termination of participation in the plan, (a) A  political

2 subd iv ision  o r public  o rganization  m ay request tha t its partic ipation  in the plan be

3 term inated . The request m ay be m ade or.ly a fte r  adop tion  o f  a reso lu tion  by the

4 leg isla tive  body o f  the political subdiv ision  and  approval o f  the reso lu tion  by the

5 person  requ ired  by  law to approve the reso lu tion , or, in the case o f  a public

6 o rgan ization , after adop tion  o f  a  resolution by  the  govern ing  body o f  that public

7 organ ization . A  certified  copy  o f  the resolu tion  shall be filed w ith  the adm inistrator.

8 (b) I f  con tribu tions are no t transm itted  to the p lan  w ith in  the prescribed  tim e

9 lim it, the com m issioner o f  adm inistration  m ay g ran t an extension  and shall assess

10 in terest on the ou tstand ing  con tributions at the ra te  estab lished  u nder A S 39.35 .610. I f

11 the po litical subdiv ision  o r public organ ization  is in d efau lt at the end o f  the extension ,

12 partic ipa tion  in the p lan  is term inated , and it shall be sen t notice o f  term ination.

13 (c) W hen an em ployer's partic ipation  in the plan is term inated , o r w hen an

14 em p loyer term inates cove iage  o f  a departm ent, g roup , or o th e r c lassification  o f

15 em ployees under A S 39 .35 .957(c), the adm in istra to r shall assess the em ployer an

16 am ount that the adm in istra to r determ ines is actuaria lly  required  to fully fund the  costs

17 to the p lan  for em ployees w hose coverage is term inated , inc lud ing  the cost o f

18 p rov id ing  the em ployer's  share  o f  retiree  hea lth  benefits under AS 39.35 .880,

19 occupational d isabilifv  m d occupational death b enefits  under AS 39 .35 .890  and

20 39 .35 .892 , and retirem en t benefits elected under A S  39 .35 .890(h)(2).

21 (d) A n em ployee  w hose coverage under the p lan  is term inated  as a result o f

22 term ination  o f  an em ployer's  partic ipation  under this section  o r am endm ent o f  the

23 em ployer's  agreem en t under AS 39.35 .957(c) shall be  considered  fully vested  in

24 em p lo yer con tribu tions under AS 39 .35 .790(b) anu  in the individual account

25 estab lished  for the em ployee under AS 39.30 .370. I f  the  em ployee is later em ployed

26 w ith a partic ip a tin g  em ployer, the em ployee's m em b ersh ip  serv ice  earned under the

27 plan  d u rin g  em ploym ent w ith  a term inated  em p loyer shall be c red ited  for pu rposes r f

28 determ in ing  vesting  in em ployer con tribu tions u n d er A S 39 .35 .790(b) and  elig ib ility

29 for re tirem en t and  m edical benefits under this chap te r and A S 39 .30 .300  - 39.30.495.

30 * Sec. 61. AS 39 .35 .990(7) is am ended to read:

31 (7) "com pensation"
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(A) m eans

(i) the total rem uneration  earned  by  an  em ployee for 

personal serv ices rendered , inc lud ing  cost-o f-liv ing  d ifferentia ls, as 

reported  on the em ployee 's  Federal Incom e T ax  W ithhold ing  S tatem ent 

(Form  W -2) from  the em p lo yer for the ca lendar year;

(ii) the m em ber con tribu tion  to the public em ployees' 

retirem ent system  under A S 39 .35 .730 , em ployee deferrals under 

AS 39 .45 .010, the w age reduction  am ount con tribu ted  to the A laska 

Supplem ental /  uity Plan u nd er A S 3 9 .3 0 .1 5 0 (a \ and  the wage 

reduction am oun t con tribu ted  to the A laska Supplem ental B enefit Plan 

under AS 39.30 .150(c), as those statu tes m ay be  am ended  from  tim e to 

tim e;

(B ) does n o t include retirem ent benefits, severance p ay  or other 

separa tion  bonuses, w elfare benefits, per d iem , expense  allow ances, w orkers' 

com pensation  paym ents, paym ents for leave not used  w hether those leave 

paym ents are scheduled paym ents, lum p-sum  paym ents, donations, o r cash-ins, 

any rem uneration  con tribu ted  by the em p loyer for o r on  accoun t o f  the 

em ployee under th is p lan  or under any  o ther qualified  o r nonqualified 

em ployee  benefit plan, o r  any  rem uneration  not specifically  included above 

w hich  w ould have been excluded  under 26 IJ.S .C . 3121(a) (In ternal Revenue 

C ode) i f  the em ployer had rem ained in the Federal Social Security  System  (, 

O R  A N Y  R E M U N E R A T IO N  PA ID  B Y  T H E  E M P L O Y E R  IN EX C ESS O F 

T H E  SO C IA L  SE C U R IT Y  T A X A B L E  W A G E  B A SE  FO R  TH E 

C A L E N D A R  Y EA R ];

(C) no tw ithstand ing  (B ) o f  this paragraph , includes any  am ount 

that is con tribu ted  by the em ployer under a sa lary  reduc tion  ag reem en t and that 

is not includib le  in the g ross incom e o f  the em ployee under 26 U .S .C . 125, 

1 3 2(0 (4 ), 402(e)(3), 4 0 2 (h )(l)(B )1 or 403(b) (In ternal R evenue C ode); the 

annual com pensation  lim itation for the m em ber, w hich is so taken  into account 

for those  purposes, m ay no t exceed  $200,000, as ad ju sted  for the cost o f  living 

in accordance w ith 26 U .S .C . 401 (a)( 17)(B ) (Internal R evenue C ode), w ith the

-32-
New Text Underlined [DELETED TEXT BRACKETED]

11B 0 1 7 9 a



25-LS0252\M

lim itation  for a fiscal year being  the  lim itation  in  e ffect for the calendar y ear 

w ith in  w hich  the fiscal year begins;

* See. 62. A S 39 .35 .990(16) is am ended to read:

(16) "m em ber" or "employee" m eans a person who is eligible to 

participate in the plan and who is covered bv [A N  E M PL O Y E E  O F A N  

E M PL O Y E R  O R  F O R M E R  E M PL O Y E E  O F A N  E M P L O Y E R  W H O  R ET A IN S A 

R IG H T  T O  B E N E FIT S U N D ER] thj plan, including the governor, the lieutenant 

governor, or a member of the legislature, but d o es not include full-tim e or part-tim e 

instructors o f  the D epartm ent o f  L abor and W orkfo rce  D evelopm ent ,nd the 

Department of Education and Early Development in positions that require a 

teaching certificate-

* Sec. 63. A S 39.35.99CK20) is am ended to read:

(20) "peace officer" o r "fire fighter" means an employee occupying a 

position as a peace officer, chief of police, regional public safety officer, 

correctional officer, correctional superintendent, fire fighter, fire chief, or 

probation officer, but docs nut include a village public safety officer employed by 

a village public safety officer program established under A S 18.65.670 [HAS THE  

MEANING GIVEN IN AS 39.35.680];

* Sec. 6 - . \ S  39 .45 .020(a) is am ended to read:

(a) T h e  adm in istration  o f  the d e fe u e d  com pensation  p rogram  for state 

em p loy ees is under the  direction o f  the D epartm ent o f  A dm in istra tion , and the 

administrator has the same powers and duties with regard to the plan and the 

piogram as those sc* out in AS 14.25.003. A political subd iv isio n  com ing  u nd er the 

p rov is ions o f  this chap ter shall designate  the o ffice  o r offic ia l to manage 

[A D M IN IS T E R ] its w ogram .

* Sec. 65. AS 39 .45 .020(c) is am ended to read:

(c) The manager [A D M IN IS T R A T O R ] o f  a  deferred  com pensation  program  

m ay co n trac t w ith  a private person for p ro v id ing  conso lidated  b illing  and o ther 

adm in istra tive  serv ices [. T H E  A D M IN IS T R A T O R ] m ay con trac t w ith  an insurance 

carrie r to reim burse  the  state o r poim cal su b d iv isio n  o f  the sta te  for the cost o f  

a dm in isterin g  the [D E F E R R E D  C O M P E N S A T IO N ] program .

HB0179a -33- HB 179
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* Sec. 66 . A S 39.45 is am ended  by add ing  a  new  section  to  read:

Sec. 39.45.055. Appeals. A  final decision  m ade u n der AS 39 .45 .010 - 

3 9 .4 5 .060  is sub ject to appeal under A S 44.64.

* Sec. 67 . A S 44 .64 .030(a) is am ended  by add ing  new  paragraphs to read:

(35) A S 14.25.175 (w aiver o f  ad justm en ts under teachers ' defined

ben efit p lan);

(36) AS 39 .30.165 (supplem ental benefits  system );

(37) A S 39 .30 .335 (teachers ' and public  em ployees ' health  

re im bursem en t a rrangem ent plan);

(38) AS 39.35 .522 (w a iv er o f  ad justm en ts under public  em ployees' 

defined  benefit plan);

(39) A S 39.45.055 (public  em ployees ' deferred  com pensation

program ).

* Sec. 68. A S 14.25.045, 14.25.340(b), 14.25.570; AS 39 .35 .050(a), 3 9 .3 5 .37 5 (0 , and 

39 .35 .730(b ) are  repealed.

* Sec. 69. S ection  107, ch. 9, F S S L A  2005, is repealed.

* Sec. 70. S ections 4 , 37, and  38 o f  th is A ct take effect Ju ly  1, 2010.

* Sec. 71. E x cep t as provided in sec. 70 o f  th is A ct, this A ct takes e ffect Ju ly  1, 2007.
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Sponsor Statement 
HB 179

The State of Alaska’s retirement system unfunded liability is approaching $10 billion. 
PERS is currently 65% funded and TRS is 60% funded.

HB 179 would implement a comprehensive plan to return the State’s crippled retirement 
system to soundness. It establishes a cost-sharing plan to eliminate the unfunded 
liability in the defined benefit plans. It obligates the state to pay 80% of the unfunded 
liability. The other employers would come to the table with 20%. Included in the bill is a 
plan to raise contribution rates for active legislators, Governors, commissioners, judges, 
police officers, firefighters, teachers, equipment operators, clerks, accountants, etc...in 
the defined benefit plans 5% above current levels. Employee contributions would go 
towards the cost of providing employee benefits in the current period. This three-way 
partnership ensures that everyone has skin in the game and actively participates in the 
sacrifice involved in funding the defined benefit plans and returning them to financial 
soundness. It also makes required technical changes to the state's defined contribution 
plan.

The Alaska Retirement Management Board recently adopted employer average 
contribution rates of 54% of wages for TRS and 39% for PERS for FY '08. These 
employer contribution rates required to eliminate the unfunded liability are simply 
unsustainable. Bankruptcies and elimination of critical services in our communities will 
be averted by implementing HB 179. If the state agrees to pick up 80% of the tab, these 
rates will level off at a high, but sustainable level. HB 179 sets up the accounts 
necessary to receive payments to extinguish the unfunded liability. It would also 
accommodate infusions of cash or lump-sum payments at any time the parties choose to 
use these methods to take advantage of temporary surpluses or debt instruments.

In wrap up, it is important to understand what this bill does and what it does not pretend 
to do. It does not look back to how we got in this mess. It does not create a single dollar 
to pay down the $10 billion unfunded liability. What it does provide is a cost-sharing 
mechanism for completing the tough task of restoring health to our defined benefit plans. 
You may argue it is too high for the state at 80%. You may argue that it will upset the 
active plan members that are covered. I would argue that when the all-in cost of



providing benefits in the old defined benefit plans have tripled since 1999, the legislature 
would be derelict in our duties if we did not look to all parties to assist us, including the 
beneficiaries who enjoy the benefits of the old systems which have proven over-rich and 
unsustainable.
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You have asked three questions regarding application of proposed legislative 
modifications of the state’s public employees’ (PERS ) and teachers’ (TRS) retirement 
systems to current members of the systems. Those questions are:

I. Is it allowable to increase PERS and TRS contribution rates for individuals 
who became members of the systems before the effective date of the rate 
increases?

2. Is it allowable to discontinue pre nding the medical component or set a rate 
that targets less than 100 perci.u funding for existing members or new 
members?

3. Is it allowable to prospectively not pay existing members new [or additional] 
ad hoc post retirement pension adjustments (PRPAs)? If not, could a new 
statutory provision reduce the existing number of members eligible for this 
benefit prospectively to reduce costs to the system?

While we believe that definitive answers to these questions will only be provided 
by the Alaska Supreme Court, based on our review of existing case law our, short 
answers to these questions arc:

1. PERS and TRS contribution rates may be increased for individuals who 
became members of the systems before the effective date of the rate increases 
if the increases are accompanied by comparable enhancements to benefits.
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2. Pre-funding of the medical component of PERS and TRS benefits, to the 
extent that pre-funding would be considered an accrued benefit, may not bw 
discontinued for members who were employed during the period that statutes 
required pre-funding. Funding of medical benefits may be set at less than 
100% funding for new members.

3. If the financial condition of the funds does not permit payment of the PRPA, 
it is allowable to prospectively not pay existing members new [or add:'ional] 
ad hoc PRPAs. A new statutory provision cannot reduce the existing number 
of members who retain a vested right to a PRPA if one is awarded, unless the 
new statutory provision includes comparable enhancements to benefits.

The above responses might be different if it were established that application of 
modification of the retirement systems to current members is necessary to allow the 
retirement systems to pay current benefit claims.

ALASKA CASE LAW

Each of these questions raises substantial legal issues under Alaska Constitution 
article XII, section 7, as interpreted by the Alaska Supreme C >urt. That constitutional 
provision provides:

Retirement Systems. Membership in employee retirement systems 
of the State or its political subdivisions shall constitute a contractual 
relationship. Accrued benefits of those systems shall not be 
diminished or impaired.

There is a substantial body of Alaska jurisprudence interpreting article XII, 
section 7 of the Alaska Constitution. Since this case law guides our advice on the issues 
you have raised, we provide the following synopses of the most pertinent Alaska 
Supreme Court cases.

State ex rel. Hammond v. Alien, 625 P.2d 844 (Alaska 1981)

The Alaska Supreme Court first interpreted Alaska Constitution article XII, 
section 7 in the case of State ex rel. Hammoncl v. Allen, 625 P.2d 844 (Alaska 1981). 
That case involved the Elected Public Officers’ Retirement System (EPORS), which was 
established by the enactment of chapter 205, SLA 1975. A referendum petition to repeal 
the Act was filed ir. September 1975, before the Act became effective on
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January 1, 1976.1 Following passage of the referendum by a substantial r. riority of the 
voters in an election on August 24, 1976 (effective October 14, 1976), the state filed an 
action for declaratory judgment, arguing that article XII, section 7 did not apply and that 
the repeal was effective as to “officials who were participating in EPORS at the time of 
its repeal, but who were not then entitled to benefits.” 625 P. 2d at 845.

The court held that article XII, section 7 did apply, and that even “the extreme 
likelihood of the subsequent repeal” of EPORS did not constitute an implicit condition 
subsequent that would extinguish the state’s contractual obligation to provide benefits 
under EPORS.2 The court concluded that “[a]ll elected officials who were participating 
in EPORS at the time its repeal became effective will, therefore, be entitled to the 
benefits provided by that system upon retirement.” Under this holding, the state was 
required to permit even those EPORS members who had not met the minimum age or 
service requirements for retirement to continue to participate in the repealed retirement 
system.

Hammond v. Hoffbeck. 627 P.2d 1052 (Alaska 1981)

Later in 1981, the court issued its opinion in Hammond v. Hoffbeck, 627 P.2d 1052 
(Alaska 1981). In that case, public safety employees challenged statutory changes 
enacted in 1976 regarding PERS occupational disability and death benefits. Two of the 
challenged statutory changes reduced the amount of benefits, and one modified the 
eligibility requirements for occupational disability benefits.

The court first had to address whether an employee’s rights to benefits under 
PERS vest on employment and enrollment in the system or only at the time when the 
employee becomes eligible to receive those benefits. The court ruled that under the 
Alaska Constitution, the former applied.'’ The court stated

The repealed provisions of EPORS are set out in the editor's notes to AS 39.37.

The court observed “(w]c believe that if the possibility of repeal of a law could 
function as an implicit condition subsequent to a contract formed under that law, the 
protection of contract rights afforded by article XII, section 7, would be seriously 
eroded.”

The court noted that it had "previously held that the phrase ‘accrued rights’ is 
synonymous with ‘vested’ rights. Bidwell v. Scheele, 355 P.2d 584, 58o (Alaska I960).’’ 
Id. at n.4.
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We are of the view that the plain meaning of Alaska Const. Art. XII,
§ 7, as well as the purposes underlying its adoption, compels such a 
conclusion. Furthermore, a review of the relevant case authority 
from several jurisdictions has persuaded us that this rule represents 
the better reasoned of the alternative approaches that have been 
adopted. The rule that regards members’ rights in public employees’ 
benefits systems as vested only at the time which an individual 
employee is eligible to receive payment of those benefits necessarily 
depends in some degree upon the anachronistic notion that such 
benefits are in the “nature of a bounty springing from the 
appreciation and graciousness of the sovereign.” . . . .  Under the rule 
mandated by Alaska’s Constitution, on the other hand, these benefits 
are regarded as an element of the bargained-for consideration given 
in exchange for an employee’s assumption and performance of his 
employment. This approacn, in our view, more accurately reflects 
the realities of public employment in Alaska.

Id. at 10j 57 (citations omitted). Therefore, the court held

that benefits under PERS are in the nature of deferred compensation 
and that the right to such benefits vests immediately upon i.n 
employee’s enrollment in that system.

Id. at 1057.

Recognizing that "rigid adherence to labels like ‘gratuity,’ ‘compensation,’ 
‘contract,’ and vested rights’ has not allowed the courts the flexibility necessary to deal 
properly with legitimate legislative response to changing economic and social 
conditions,” the court found California’s “‘limited vesting’ approach to be instructive.” 
Id. The court agreed with the California court’s analysis4 and held

Citing Betts v. Board of Administration of the Public Employees' Retirement 
System, 582 P.2d 614, 617 (1978) (1974 amendment changing “fluctuating" computation 
method to less beneficial "fixed" computation method included no comparable new 
advantages and could not constitutionally be applied to official whose employment was 
performed before the amendment); Alien v. City of Long Beach, 287 P.2d 765 (CA 1955) 
(invalidating city’s increase in employee contribution rate, change in method of 
computing benefits, and change in contribution requirements upon reinstatement of 
employment following absence for .military service).
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the fact that rights in PERS vest on employment does not preclude 
modifications of ie system; that fact does, however, require that any 
changes in the system that operate to a given employee’s 
disadvantage must be offset by comparable new advantages to that 
employee.

Id. The court reserved judgment on changes to the retirement system that might be
needed to sustain a retirement system that could not pay all the benefits it owed. In
footnote 11, the court stated:

We are not called upon to consider the problem, which has 
frequently arisen in other jurisdictions, presented by a pension fund 
that is insufficient to satisfy all employee claims brought under its 
provisions. We intimate no view as to the appropriate legal analysis 
of any legislative alteration in employee benefits systems made in 
response to such circumstances.

Id.

Addressing the amendment to the method of comnutation of PERS occupational 
disability benefits, the court held that “at least as to some individuals, the new system 
cannot be said to offer advantages which outweigh its obvious disadvantages.” Id. at 
1058.

Regarding the change in e. Jbility requirements for occupational disability 
benefits, the court rejected the state’s argument that eligibility standards were not part of 
the vested benefits protected by article XII, section 7. The court stated that the protected 
vested benefits “necessarily include not only the dollar amount of the benefits payable, 
but the requirements for eligibility as well.” The court regarded “it as self-evident that 
this change will entail serious disadvantage” to certain injured public safety employees. 
Id.

The court rejected the state’s argument that modification to PERS death benefits 
could be applied to current employees because rights to those benefits do not vest until 
the death of an employee. The court reasoned



Hon. Ray Matiashowski, Commissioner
Department of Administration
Re: Retirement system amendments - constitutional issues

April 20, 2005
Page 6

It is not the vesting of survivors’ benefits that is at issue; it is rather 
the vesting of employee benefits. The fact that part of an 
employee’s benefit package is, effectively, a life insurance policy, 
the proceeds of which will never be received by the employee, does 
not make that whole package any less an element of the 
consideration that the state contracts to tender in exchange for 
services rendered by the employee.

Id. at 1059.

The court concluded that the three challenged modifications to PERS “violate 
Alaska Const. Art. XII, § 7, as to those public safety employees who are adversely 
affected by them.” The court noted “that a determination of whether vested rights to 
benefits have been diminished must be made on a case-by-case basis” and that the 
“choice is best made by each affected individual.” Id. However, the court reversed the 
superior court’s holding that the amendments were invalid as to all public safety 
employees. The court’s interpretation rendered “the 1976 amendments . .  . constitutional 
except as to public safety employees hired before July 1, 1976, who opt to receive 
benefits under the system in effect at the time they were hired.” Id.

Sheffield v. APEA. 732 P.2d 1083 (Alaska 1987)

The court next interpreted Alaska Constitution article XII, section 7 in the case of 
Sheffield v. APEA, 732 P.2d 1083 (Alaska 1987). That case involved statutes allowing 
employees to take early retirement, and also requiring that early retirement benefits be 
actuarially adjusted. “Actuarial adjustment” was statutorily defined as “equality in value 
of the aggregate expected payments under two different forms of pension payments, 
considering expected mortality and interest earnings on the basis of tables adopted from 
time to time by the board."

A new, more accurate table of early retirement factors adopted by the board in 
1981 resulted in computation of slightly lower early retirement benefits than the 1972 
table of factors previously in effect. APEA sued to prevent application of the factors in 
the new table to employees hired before the board adopted the new table. APEA also 
stipulated that the factors set out in the new tabic came "closer to achieving equality in 
value of aggregate payments as between early and normal retirement than would be 
possible under the old factors.” Id. at 1084
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he court quoted favorably from a case interpreting Massachusetts’ law regarding 
conu..ctual rights to public employee retire ment benefits:

The minima! meaning ... is that the “contract” is formed when a 
person becomes a member by entering the employment, and he is 
entitled to have the level of rights and benefits then in force 
p re se rv ed  in substance in h is f a v o r  w ithout any m od ifica tion  
dow nw ard s .... When we speak of the level of rights and benefits 
protected by [this statute] we mean the p ra c t ic a l e ffect o f  the whole 
com p lex o f  p ro v is ion s not excluding the [employees’ contributions], 
for an increase in the [rate thereof] is little different from a 
diminution of the allowance.

Id . at 1087, quoting O pin ion o f  the Justices, 303 N.E.2d 320, 327 (Mass. 1973) (emphasis 
added by court). Adhering to its case-by-case diminishment analysis in H offbeck , the 
court held that employees had a vested right to application of the more-favorable factors 
in effect during their employment. The court noted that

If the PERS board repeatedly revises the tables during the course of an employee’s 
employment, we think the employee should be permitted to elect which of those tables 
will apply to the computation of his or her PERS early retirement benefits. C f  H offbeck, 
627 P.2d at 1059 n. 13 (“Upon remand the state is to give requisite notice io and a 
reasonable time for all those public safety employees affected to exercise their right to 
choose which system they desire to come under.”).

Id . at 1089 n.13. The court explained

To hold that employees have a right only to early retirement benefits which are 
subject to actuarial changes until retirement would vitiate Alaska’s constitutional 
protection of accrued benefits for those employees who anticipate early retirement: they 
could not count on any particular amount of pension but only that they will receive one. 
We therefore hold that the plain meaning of Alaska Const. Art. XII, § 7 should be 
interpreted to cover the diminution in early retirement benefits at issue, without regard to 
the fact that the diminution is accomplished through regulations (the actuarial factors) 
contemplated by the PERS statutes.
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Flisock v. State. Div. of Retirement and Benefits. 818 P.2d 640 (Alaska 1991)

In 1991, the court again interpreted Alaska Constitution article XII, section 7 in 
the case of F lis o c k v. State, D iv . o f  Retirem ent and  Benefits, 818 P.2d 640 (Alaska 1991). 
That case involved a claim by a TRS member that the determination of the “base salary” 
to be used in the computation of his benefit should include a lump sum payment he 
received for unused leave he accrued during a six year period of employment with one of 
his employers.

The court stated the first issue in the case as being whether the Alaska Constitution 
required “that Flisock’s retirement benefits be calculated in accordance with the law and 
practice in 1969, the year in which he first entered” TRS. Id . at 643. Citing the H o jfb eck  
and She ffie ld cases, the court held that “Flisock is entitled to have his benefits calculated 
according to 1969 law.” Id . The court interpreted the law in effect in 1969 as allowing 
Flisock to include in his base salary the portion of the lump sum that represented 
compensation for unused leave accrued during the three years used for computation of his 
benefit. Id . at 644.

Municipality of Anchorage v. Gallion. 944 P.2d 436 (Alaska 1997)

In 1997, the Alaska Supreme Court issued its opinion in the case of M unic ipa lity  
o f  A nchorage v. G a llio n , 944 P.2d 436 (Alaska 1997). That case involved a challenge to 
a Municipality of Anchorage (MOA) ordinance that affected the funding of the 
Anchorage Police and Fire Retirement System (APFRS). APFRS consisted of three 
plans with different levels of benefits and eligibility requirements, and with membership 
based primarily on date of hire. In 1994, Plans I and II were more than 100 percent 
funded, and Plan III was 89 percent funded. Although MOA had historically funded the 
plans separately under its ordinances, in 1994 MOA enacted an ordinance providing that 
contributions were not required if “the Board’s actuary determines that the funds 
necessary to pay the actuarial liability for the benefits for system members contained 
herein are available from the total assets of the system.” Id . at 439. MOA had already 
suspended contributions to Plans 1 and II. Based on the new ordinance, and the fact that 
the system considered as a whole was funded at over 100 percent of projected Ii 'ilitics, 
MOA discontinued contributions to Plan III.

Anchorage Police and Fire Retirement System members sued on behalf of Plans I 
and II, contending that MOA’s diversion of funds from those plans violated Alaska 
Constitution article XII, section 7. In discussing the constitutional standard to be applied, 
the court pointed out that, in the She ffie ld case, it had adopted the reasoning of the 
Massachusetts Supreme Court when
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we made it clear that the benefits in force at the time of enrollment 
in the system will be protected, stating:
[A member] is entitled to have the level of rights and benefits then in 

force p re se rv ed  in substance in his fa v o  without any 
m od ifica tion  downwards. ... When we speak of the level of 
rights and benefits protected by [this statute] we mean the 
p ra c tic a l e ffect o f  the w hole  com p lex o fp ro v is io n s ... .

Id . at 1087 (quoting Opin ion  o f  the Justices, 364 Mass. 847, 303 
N.E.2d 320, 327 (1973) (emphasis added)).

Id . at 44'. Dispelling any notion that rights protected by the constitution are limited to 
the amount of and eligibility requirements for benefits,5 the court held that MOA’s 
ordinance impaired

the vested right of members of Plans I and II to have the actuarial 
soundness of those plans evaluated and maintained separately 
without being affected by the soundness of other plans. That failure 
impairs the ability of Plans I and II to withstand future 
contingencies, such as increases in plan obligations, declines in 
investment reven , and inability by MOA to fund any shortfall. It 
is therefore unconstitutional.

Id . at 444. The court declined to adopt the reasoning of case law frc m other jurisdictions 
that upheld allocations of fund earnings or surpluses to supplemental benefits because 
those allocations did not diminish or impair payment of full benefits6 or to an 
underfunded plan because the system remained actuarially sound.7 Instead, the court was 
persuaded by Valdes v. C o ry , 139 Cal. App.3d 773, 189 Cal. Rptr. 212 (1983). In Valdes, 
the Court of Appeal for the Third District of California held that provisions of emergency

In the 1988 case of R ice v. R ic e , 757 P.2d 60 (Alaska 1988), the court mentioned 
that “[t]he modifications to PERS which we have found to operate to disadvantage an 
employee arc those changes which reduce the dollar amount of the benefits payable or the 
requirements for eligibility.” 757 P.2d at 62 (citations omitted).

6 Pogg i v. C ity  o f  New York , 109 A.D 2d 265, 491 N.Y.S.2d 331 (1985), a jf'd , 67 
N.Y.2d 794, 501 N.Y.S.2d 397 (1986); H a ls te ad  v. C ity o f  F lin t , 127 Mich. App. 148, 
338 N.W.2d 903 (1983).

State ex re l. D ad ism an v. Cape rton , 41 j S.E.2d 684 (W. Va. 1991).
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legislation passed by the California legislature suspending employer contributions to the 
state’s retirement systems for three months during a budget crisis interfered “with ves ed 
contractual rights of PERS members.” 189 Cal. Rptr. at 223. The Alaska Supreme Court 
explained that, although the California legislature’s action

had not reduced employee benefits under the system, the [California] 
court determined that the state could not suspend its statutorily 
defined contributions absent actuarial input to insure that the system 
would remain actuarially sound. Id. at 223. The court stated that 
although an employee may not suffer out of pocket expenses, “the 
interest of the employee at issue here is the security and integrity of 
the funds available to pay future benefits.” Id. at 222.

944 P.2d at 445.

Duncan v. Retired Public Employees of Alaska, 71 P.3d 882 (Alaska 2U03)

The Aiaska Supreme Court’s most recent case interpreting Alaska Constitution 
article XII, section 7 is Duncan v. Retired Public Employees of Alaska, 71 P.3d 882 
(Alaska 2003). In that case, Retired Public Employees of Alaska and other plaintiffs 
challenged modifications to the retiree health plan made by the state in 1999 and 2000. 
Some of the modifications “provided greater benefits; others were disadvantageous to 
retirees.” Id. at 885. In its overview of article XII, section 7, the court quoted from its 
Hoffbeck analysis of the vesting of an employee’s right to benefits upon employment and 
enrollment in the system, and explained that “[tjhis means that system benefits offered to 
retirees when an employee is first employed and as improved during the employee’s 
tenure may not be ‘diminished or impaired.’” Id. at 886-87. The court reiterated that 
vested benefits are subject to reasonable modification, “[b]ut to be sustained as 
reasonable, changes that result in disadvantages to employees should be accompanied by 
comparable new advantages.” Id.

The court rejected the state’s argument that health insurance benefits, which were 
not provided by territorial retirement systems when the Alaska Constitution was ratified, 
were not intended to constitute “accrued benefits.” The court observed that its “case law 
suggests that ‘accrued benefits’ should be defined broadly.” Id. at 887. The court 
concluded
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that the term “accrued benefits” is not limited to just the benefits that 
were provided to public employees at the Mme of ratification of the 
constitution. Instead, the term includes all retirement benefits that 
make up the retirement benefit package that becomes part of the 
contract of employment when the public employee is hired, 
including health insurance benefits.

Id. at 888. The court acknowledged “that medical costs are rapidly rising, making 
health insurance increasingly difficult to provide. But we do not believe that this fact is 
o f sufficient weight to change the meaning of the plain language of article XII, 
section 7.” Id.

The court also rejected the state’s argument that the “accrued benefit” was not the 
level of coverage provided, but was the highest amount of the monthly premium for 
retiree health coverage in effect during an employee’s employment. The court stated

The natural and ordinary meaning of “benefits” in a health insurance 
context refers to the coverage provided rather than the cost of the 
insurance. Further, the various employee publications promise 
coverage, not merely payment of a particular premium.

Id. at 888-89. The court acknowledged that “[tjhe state’s argument that the pension 
system may at some point be threatened by increasing costs of health care is a serious 
one. Again however, we do not believe that this argument is sufficient to change the 
meaning of the constitutional language in question.” Id.

The couit agreed with the state’s third argument, concluding that the determination 
of whether detrimental changes in retiree health coverage are offset by comparable new 
beneficial changes must be made from a group standpoint rather than on an 
individualized basis. The court reasoned that

Changes to fixed streams of income such as occupational disability 
and pension payments can be much more readily evaluated on an 
individual basis to determine whether they result in a net benefit than 
can changes to health insurance. Pension and occupational disability 
payments are, for the most part, predictable and fixed, while health 
insurance benefits change according to the unpredictable, changing 
medical needs of each individual.

Id. at 891. The court cautioned that
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equivalent value must be proven by reliable evidence. Just as with 
an individual comparative analysis, offsetting advantages should be 
established under the group approach by solid, statistical data drawn 
from actual experience-including accepted actuarial sources-rather 
than by unsupported hypothetical projections.

Id . at 892. The court indicated that some individuals could suffer serious hardship from 
changes in medical coverage that are constitutionally acceptable from a group standpoint. 
Contrasting the serious hardship established in H o fjb ec k with the examples of detriments 
offered in the Duncan case, which amounted to “at most several hundred dollars a year, 
without consideration of [offsetting] benefits,” the court stated that individuals who 
showed serious hardship caused by substantial detriments that are not offset by 
comparable advantages “should be allowed to retain existing coverage.” Id .

RESPONSE TO QUESTIONS

1. PERS and TRS contribution rates may be increased for individuals 
who became members of the systems before the effective date of the 
rate increases if the increases are accompanied by comparable 
enhancements to benefits.

Alaska Supreme Court case law summarized above is clear in establishing the date 
of enrollment in a public retirement system as the date upon which an employee’s rights 
are “vested” or “accrued” under the retirement system. 8 That case law also establishes 
that “accrued benefits” protected by article XII, section 7 broadly include not just the 
amount of and eligibility requirements for benefits, but also “the practical effect of the 
whole complex of provisions” of the systems. G a llio n , 944 P.2d at 441; She ffie ld , 732 
P.2d at 1087 (both quoting Opin ion  o f  the Justices, 303 N.E.2d 320, 327 (Mass. 1973)).

Although a majority of the Alaska Supieme Court has not addressed the specific 
issue of the circumstances under which the state’s retirement systems may be amended to 
raise employee contribution levels, cases that the court has cited, and on which the court 
has relied, do address the issue.

Following the Alaska Supreme Court’s issuance of its opinion in Hoffbeck , this 
office advised the commissioner of administration that the state could not, by statute, 
raise the employee contribution rate for teachers employed before the rate increase. 1983 
Inf. Op. Att’y. Gen. (366-329-83; February 14).
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The Alaska Supreme Court cited the 1955 case of Allen v. City o f Long Beach, 287 
P.2d 765 (CA 1955), in Hoffbeck, adopting the California Supreme Court’s “limited 
vesting” and “comparable advantage” approach. HoJJbeck, 627 P 2d at 1057. In the City 
o f Long Beach case, the California court specifically considered the 1951 modification of 
a pension plan by the city, increasing the contribution rate of employees hired before
March 29, 1945, from 2 percent to 10 percent. The court stated that the change to the
city’s charter:

substantially decreases plaintiffs’ pension rights without offering any 
commensurate advantages, and there is no evidence or claim that the 
changes enacted bear any material relation to the integrity or 
successful operation of the pension system established by section 
187 of the charter.

The provision raising the rate of an employee’s contribution to the
city pension fund from 2 percent of his salary to 10 percent
obviously constitutes a substantial increase in the cost of pension 
protection to the employee without any corresponding increase in the 
amount of the benefit payments he will be entitled to receive upon 
his retirement.

287 P.2d at 767. The court invalidated the city charter provision increasing the 
contribution rate.9

Other California contribution rate cases include Wisley v. City o f San Diego, 188 
Cal.App.2d 482, 10 Cal. Rptr. 765 (1961) (successive amendments gradually increasing 
employee contribution rates from one percent to eight percent were obviously detrimental 
and there was no showing of commensurate benefit or that increases were necessary to 
the integrity or successful operation of the pension program; holding that the contribution 
rate increases could not be sustained as reasonable as app,:cd to the plaintiffs); and City 
o f Downey v. Board o f Administration, Public Employees Retirement System, 47 Cal. 
App.3d 621, P I  Cal. Rptr. 295 (1975) (detrimental change in contribution rate from 
individual actuarial computation of portion of benefits employee would receive to flat 
seven percent of salary was outweighed by increase in retirement allowance, reduction in 
mandatory retirement age, and option of benefit for spouse).
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The Massachusetts case Opin ion o f  the Justices, 303 N.E.2d 320 (Mass. 1973), on 
which the court relied in adopting the interpretation that “accrued benefits” include “the 
practical effect of the whole complex of provisions” of the retirement systems (G a llio n , 
944 P.2d at 441; She ffie ld , 732 P.2d at 1087) also involved proposed legislation to raise 
the employee contribution rate. 10 The Massachusetts court explained that a proposed 
increase in the employee contribution rate from five percent to seven percent

would mean a forty percent increase of the member contributions 
providing the annuity share of the yeaily allowance, and a 
comparable decrease in the pension share provided by the 
government, for the pension share represents roughly the difference 
between what the member has created in the way of an annuity and 
the fixed yearly retirement to which he is entitled. The member 
would pay more without any enlargement of the benefits.

303 N.E.2d at 324. The Massachusetts court stated

Legislation which would materially increase present members’ 
contributions without any increase of the allowances finally payable 
to those members or any other adjustments carrying advantages to 
them, appears to be presumptively invalid-invalid, that is to say, 
unless saved by the reserved police powers. . . . That the 
maintenance of a retirement plan is heavily burdening a 
governmental unit has not itself been permitted to serve as 
justification for a scaling down of benefits figuring in the ‘contract,’ 
although no case presenting proof of a catastrophic condition of the 
public finances has been put.

’ Massachusetts does not have a constitutional provision comparable to Alaska 
Constitution article XII, section 7. The court applied Massachusetts statute section 25(5) 
of G.L. c. 32, which provided that the retirement system statutes “shall be deemed to 
establish . . . membership in the retirement system as a contractual relationship under 
which members who are or may be retired for superannuation are entitled to contractual 
rights and benefits, and no amendments or alterations shall be made that will deprive any 
such member or any group of such members of their pension rights or benefits provided 
for thereunder, if such member or members have paid the stipulated contributions . . ..” 
303 N.E.2d at 322-23.
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Id. at 329-30 (citations omitted). The Massachusetts court concluded that the proposed 
increase in contribution rate of members of the retirement system was presumptively 
invalid. Id. at 331. The court also concluded that the contribution rate could be applied 
to employees hired after enactment of the new rate. Id.

In addition to these cases from other jurisdictions on which the Alaska Supreme 
Court has relied, the case of Hudson v. Johnstone, 660 P.2d 1180 (Alaska 1983), provides 
insight as to the probable outcome of a challenge to application of increased contribution 
rates to current employees. In Johnstone, the Alaska Supreme Court considered 
amendments to the Judicial Retirement System (JRS). Before July 1, 1978, judges were 
not required to make contributions to JRS. Amendments enacted in 1978 kept JRS non­
contributory for judges appointed before July 1, 1978, and made JRS contributory for 
judges hired after that date. AS 22.25.011. The court upheld the amendments, without 
citing Alaska Constitution article XII, section 7. Justice Rabinowitz wrote a concurring 
opinion analyzing that constitutional provision, and opined:

. . . .  under the provisions of article XII, section 7, justices and 
judges appointed on or before July 1, 1978, are constitutionally 
entitled to receive benefits under the non-contribution retirement 
system established prior to the enactment of AS 22.25.011. Thus the 
legislature is precluded from requiring such judges to contribute 
toward their retirement benefits even when they commence new 
“terms of office.”

Id. at 1187. Justice Rabinowitz reviewed the 1981 cases of State v. Allen and Hammond 
v. Hoffbeck, and stated his view that those cases “preclude the legislature from requiring 
the members of the judiciary appointed on or before July 1, 1978, from contributing 
toward their retirement benefits, absent some offsetting comparable new advantage.” Id. 
at 1188.

In your request for advice, you mention a memorandum dated January 29, 2005, 
from the Legislative Affairs Agency’s Division of Legal and Research Services (“LAA 
memorandum”) to Representative Mike Kelly regarding “[ajccrued benefits of public 
employment retirements systems and legislative changes to the employee contribution 
rate.” That memorandum acknowledges that, under Hoffbeck, a challenge may be raised 
to an increase in employee contribution rates, but states that
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[a] strong counter argument could be made that the employee 
contribution rates are not part of the ‘accrued benefit’ to which 
members are entitled. The accrued benefits are the rights to receive 
the retirement and medical plan offei ' upon employment; the rights 
accrue as they are earned. A person s contribution rate cannot be 
changed retroactively for benefits that have already accrued, 
however, it can be argued that the employee contribution rate can 
change prospectively to pay for vested benefits.

These statements and the analysis that follows them in the LAA memorandum are not 
consistent with the Alaska Supreme Court’s repeated rulings that an employee’s rights 
under the retirement systems vest - i.e., are “accrued” - at the time the employee first 
enrolls in the system, and that those accrued rights include not only the amount of and 
eligibility requirements for benefits, but also “the practical effect of the whole complex of 
provisions” of the systems. 11 In the one case cited by the LAA memorandum in which an 
increase in the contribution rate of a group of teachers was approved, the Michigan 
Supreme Court relied on Michigan constitutional history indicating that the framers 
intended to protect retirees from diminishment of rignts “after the snvice has been 
performed.” Request f o r  A dv iso ry  Opin ion , In  re  E n ro lle d  Senate B i l l  1 2 6 9 , 389 Mich. 
659, 209 N.W.2d 200, 202 (Mich. 1973). There is no comparable Alaska constitutional 
history, and this is contrary to Alaska case law regarding accrual of benefits under the 
Alaska Constitution. 12

The LAA opinion discusses the Hoffbeck case, then states that “the next discussion 
of Article XII, sec. 7 by the Alaska Supreme Court occurred in 2003” citing the Duncan  
case. The LAA memorandum does not address the earlier Ham m ond v. A llen case, or the 
intervening She ffie ld v. A PEA , F liso c k v. State, and MOA v. G a llio n cases.

12 The case cited in the LAA memorandum in support of the proposition that public 
employees could choose to resign instead of paying increased contributions did not 
construe a retirement statute. In Cook  v. C ity o f  B ingham ton, 398 N.E.2d 525 (N.Y. 
1979), the court upheld changes to a general law that provided for continued payment of 
salary and medical benefits to certain firemen who were disabled by mjuries while 
performing their duties.
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The LAA memorandum correctly points out that increases in contribution rates 
have been applied to current employees in the past - specifically in 1986 for PERS 
members and in 1990 for TRS members - without creating a new tier and without 
drawing legal challenges. 13 However, the 1986 and 1990 legislation that raised the 
contribution rates included provisions intended to enhance benefits to offset the rate 
increases. For example, in addition to increasing the PERS contribution rate, the 1986 
legislation added the automatic actuarially funded PRPA, increased some of the 
multipliers for computation of benefits, and made contributions pre-tax. Ch. 82, SLA 
1986.

The bill review that the attorney general’s office provided to the Governor in 1986 
described the increase in the contribution rates for PERS members, and explained that 
because of the pre-tax treatment, little if any change in the take-home pay of employees 
would result. 14 The bill review also explained that the bill provided “additional benefits 
to . . . offset any diminution in benefits resulting from the increase in the contribution 
rate. The most significant and valuable of these additional benefits is the automatic, 
actuarially funded (PRPA) . . . Other provisions of the 1986 legislation that would 
constitute diminishments of benefits, such as the increase in early and normal retirement 
ages, the requirements that retirees under the age of 60 pay full premiums and retirees 
between the ages of 60 and 65 pay half premiums for medic?' coverage, and limits on 
inclusion of geographic cost of living differentials in computation of benefits, were made 
applicable only to employees hired after July 1, 1986 (this created PERS Tier II).

Similarly, Ch. 97, SLA 1990 raised the TRS contribution rates, and also made 
offsetting changes making the contributions pre-tax, increasing a multiplier, and adding 
the automatic actuarially funded PRPA. Again, the increase in the early and normal 
retirement ages for teachers with less than 20 years of service and the medical coverage 
premium requirement applied only to teachers hired after June 31, 1990 (this created TRS 
Tier II).

13 Footnote 3 of the LAA memorandum mentions that the contribution rate was “last
increased in 1999” for PERS school district employees. However, the 1999 contribution 
rate increase was not imposed on school district PERS employees. Under the 1999 
legislation, noncertificated PERS employees of school districts who worked during the 
school yea-, and therefore did not accrue a whole year of service credit under PERS each 
year, were allowed to elect to pay a higher contribution rate in exchange for accrual of a 
full year of service credit. Ch. 22, SLA 1999.

File no. 883-86-0140.
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In applying Alaska Supreme Court case law interpreting Alaska Constitution 
article XII, section 7 to your first question, we conclude that legislation increasing the 
PERS and TRS contribution rates for employees who became members of the systems 
before the effective date of the rate increases is likely to face a serious legal challenge. 
Because this kind of dispute is resolved on a case-by-case basis, only a definitive opinion 
of the Alaska Supreme Court will provide certainty as to the outcome of the challenge. 
However, we can say that if the increases are accompanied by comparable enhancements 
to benefits, the prospects of p. vailing are increased.

2. Pre-funding of the medical component of PERS and TRS benefits may 
not be discontinued for members who were employed during the 
period that the statutes required pre-funding. Funding of medical 
benefits may be set at less than 100 percent funding for new members.

State law requires employer contribution rates to be calculated in amounts 
sufficient, when combined with employee contributions, “to provide the benefits 
earned.. . . ” AS 39.35.250; see a ls o AS 14.25.070. Under .*ERS each employer, 
including the state, is required to provide in its budget for the payment of the 
contributions, and to remit the payments monthly. AS 39.35.260, 39.35.270, and 
39,35.280. Additionally, AS 39.30.095(b), requires the commissioner of administration, 
after obtaining the advice of an actuary, to dctennine and set the rate of employer 
contribution and employee contribution, if any, required for payment to the group health 
and life benefits fund for payment of benefits including retiree health benefits.

As explained in the summary of the Duncan case above, the Alaska Supreme 
Court has held that health benefits provided by the state’s retirement system statutes are 
part of “the retirement benefit package that becomes part of the contract of employment 
when the public employee is hired.” 71 P.3d at 888. As such, retiree health benefits are 
among the benefits that must be included in the PERS and TRS employer contribution 
rates under AS 14.25.070, AS 39.30.095, and AS 39.35.250-39.35.290. We understand 
that, in accordance with these statutes, employer contribution rates have historically been 
set to fully fund retiree health benefits.

In a memorandum of advice dated December 2, 1992, this office addressed th * 
question of "whether the governor is constitutionally or statutorily mandated to include in 
the budget, and the legislature is constitutionally mandated to appropriate, those 
employer contributions that arc prescribed by the boards of the various retirement 
systems to keep the systems actuarially sound." 1992 Inf. Op. Att’y Gen. (663-92-0073; 
December 2). We advised that “we believe the court would hold that article XII,
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section 7, requires the funding of the retirement systems ....” Id. at 3. That advice was 
tempered by the lack of Alaska case law directly addressing the question, and by the fact 
that recent case law from other jurisdictions created some uncertainty.

Since 1992, the Alaska Supreme Court decided the G a llio n case, holding that 
employees’ vested interest in the integrity and security of their plans could not be 
diminished by combining the plans with a plan that was less actuarially sound. In 
G a llio n , the court was persuaded by the California Court of Appeal case relied upon in 
our 1992 memorandum of advice, Valdes v. Co/y. 15 The court also declined to adopt the 
rationale of one of the cases that created uncertainty, State ex re l. D ad ism an v. C ape r ton, 
su p ra , n.7.

We adhere to the advice we gave in 1992. We believe that the Alaska Supreme 
Court would hold that the “the practical effect of the whole complex of provisions” of the 
systems in which employees have accrued rights ip~ludes the statutory provisions for 
employer contributions and the state’s practice of establishing employer contribution 
rates that fully fund retiree medical benefits in accordance with those statutes.

The legislature may change the employer contribution statutes to provide for less 
than full fundirg of the retiree medical benefits of employees hired after the effective 
date of the legislation. 16 We understand that no Governmental Generally Accepted 
Accounting Principle requires a public entity to fully actuarially fund retiree medical 
benefits. If the legislature chooses to enact such a change, in accordance with the court’s 
holding in the G a llio n case, past and future contributions for fully funded medical 
benefits for employees hired before the effective date of the legislation should be kept 
separate from contributions for underfunded medical benefits in the trust fund, in order to 
maintain the integrity and security of the fully funded benefits.

15 139 Cal. App.3d 773, 189 Cal. Rptr. 212 (1983). See a ls o  B o a rd  o f
Adm in istration o f  the P u b lic  Em p loyees ' Retirem ent System v. W ilson , 52 Cal. App.4th 
1109, 61 Cal. Rptr.2d 207 (1997) (state PERS employees’ contractual right to an 
actuarially sound system was unconstitutionally impaired by amendment to employer 
contribution portion of f unding methodology).

It is also possible that such a change could be applied to benefit recipients whose 
benefits are based solely on service performed before the legislature first enacted 
legislation providing f>r employer-paid retiree medical benefits in 1975. Ch. 200, SLA 
1975. Those benefit recipients would not have a con*ra tual right to pre-funded medical 
benefits arising from employment with the state.
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3. If the financial condition of the funds does not permit payment of the 
PRPA, it is allowable to prospectively not pay existing members new 
|or additional] ad hoc PRPAs. A new statutory provision cannot 
reduce the existing number of members who retain a vested right to a 
PRPA if one is awarded, unless the new statutory provision includes 
comparable enhancements to benefits.

before July 1, 1986, for PERS, ai d before July 1,1990, for TRS, the retirement 
system statutes provided for granting of post retirement pension adjustments to retirees if 
the administrator determined that the cost of living had increased, and that the financial 
condition of the funds permitted. AS 14.25.143 (TRS); AS 39.35.475 (PERS). The 
amount of the PRPA was based on the increase of the cost of living since retirement, with 
a cap of four percent of the base benefit compounded for each year of retirement. The 
PRPAs were not automatic, and were considered discretionary or “ad hoc.” Potential 
future PRPAs were not included in the actuarially-dctermined employer contribution 
rates.

In 1986 for PcRS, and in 1990 for TRS, the legislature repealed the ad hoc 
PRPAs, and replaced them with actuarially funded automatic PRPAs. Sec. 41, ch. 82 
SLA 1986; sec. 12, ch. 97 SLA 1990. The automatic PRPAs arc paid to retirees age 60 or 
older, or who have been retired for at least five years from PERS or eight years from 
TRS. The amount of the PRPA for members who are at least 65 years old or who are 
receiving disability benefits is the lesser of 75 percent of* the cost of living increase in the 
preceding calendar year or nine percent. For other retirees eligible for PRPAs, the 
amount is the lesser of 50 percent of the cost of living increase in the preceding calendar 
year or six percent.

Following repeal of the PERS ad hoc PRPA and enactment of the automatic PERS 
PRPA in 1986, this office advised the commissioner of administration that the PERS and 
TRS ad hoc PRPAs could be withheld “if the administrator of the systems makes 
appropriate, factually supported findings regarding the condition of the retirement funds." 
1990 Inf. Op. Att’y Gen. (663-90-0206; January 19). In that memorandum of advice, we
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acknowledged that “[bjecause the right to receive a specific type of retirement benefit, 
including the PRPA, vests upon the date of employment, the ad hoc PRPA remains viable 
for members of PERS hired before the effective date of ch. 81, SLA 1986.” Id . at l . 17

Based on the Alaska Supreme Court case law summarized above, the 
administrator must continue to consider annually whether the cost of living has increased 
and whether the financial condition of the retirement funds permits awarding of ad hoc 
PRPAs to retirees. It is not constitutionally allowable for legislation to reduce the 
existing number of members eligible to receive an ad hoc PRPA if one is awarded, unless 
that legislation provides comparable offsetting benefits. However, as we noted in our 
memorandum of advice in 1990,

[t]o the extent possible, the division should also weigh other 
advantages provided by ch. 82, SLA 1986 [and ch. 97 SLA 1990]
(such as the increased [PERS] “multipliers” in the benefit formula 
applied to service accrued after June 30, 1986 in excess of 10 and 20 
years) in determining whether a retiree is actually disadvantaged by 
the change in the ... PRPA.

Id . at 2. 18

Legislation that limits the administrator’s discretion - for example, legislation that 
allows award of an ad hoc PRPA only if a retirement fund is actuarially funded at over 
100 percent and employer contribution rates arc set at less than eight percent - would 
also be subject to challenge under the Alaska Supreme Court cases summarized above.

We also acknowledged this in pleadings filed in litigation filed by and on behalf of 
retirees after the TRS ad hoc PRPA was repealed. N a tio n a l Education A ssociation - 
A laska v. U sera , Case No. 3AN-91-8274 Civil. That litigation was settled in October 
1996. Each year since then, the administrator has considered whether to grant an ad hoc 
PRPA based on the increase of the cost of living and the financial cond'tions of the 
retirement funds. The administrator denied ad hoc PRP* s for 2003 and 2004.

18 As with medical benefits, it is possible that there are benefit recipients whose 
benefits are based solely on service performed before the PRPA was first enacted for 
TRS in 1966 (ch. 151 SLA 1966) or for PERS in 1968 (ch. 235 SLA 1968). Such a 
benefit recipient would not have a contractual right to the ad hoc PRPA arising from 
employment with the state, and would be eligible only for the automatic PRPA.
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The constitutional rights of members regarding the ad hoc PRPA include the right to 
consideration of award of a PRPA based on the discretion existing under the repealed 
statutes.19

4. The above responses might be different if it were established that 
application of modification of the retirement systems to current 
members is necessary to allow the retirement systems to pay current 
benefit claims.

As explained above, the Alaska Supreme Court has not ruled on application to current 
members of changes to the retirement systems that might be necessary if a pension fund 
were “insufficient to satisfy all employee claims brought under its provisions.” H offbeck, 
627 P.2d at 1057 n. 11. Although the Alaska Supreme Court has not established standards 
to be applied in such a case, analysis by the California court in the Vaides case may be 
instructive:

On the other hand, a substantial impairment may be constitutional if 
it is “reasonable and necessary to serve an important public 
purpose.” ...

Both the California and United States Supreme Courts have 
identified factors which may warrant legislative impairment of 
vested contract righ* on the grcjnds of necessity: “(1) the 
enactment serves to proicct basic interests of society, (2) there is an 
emergency justification for the enactment, (3) the enactment is 
appropriate for the emergency and (4) the enactment is designed as a 
temporary measure, during which the vested contract rights are not 
lost but merely deferred for a brief period, interest running during 
the temporary deferment.”

189 Cal. Rptr. at 225-26 (citations omitted).

Using the above example of potential legislative restrictions, if the administrator 
historically awarded a PRPA when a retirement fund was at !e*st 95 percent funded, 
employer contribution rates were set at 10 percent, and no other facts existed that would 
cause the administrator to determine that the condition of the fund did not permit the 
award of a PRPA, the legislative restrictions would diminish or impair the vested rights 
of retirees if those historical conditions were ever achieved again.
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If the Alaska Supreme Court adopted these standards for approving impairments 
based on reasonableness and necessity, it would consider the facts specific to the 
legislative enactment. We are not in a position to express an opinion as to the adequacy 
under these standards of the reasons advanced by legislators in support of amendments to 
the retirement systems currently under consideration. We must emphasize the 
importance of establishing as complete a record as possible for any justifications 
supporting the change if we are to conduct an effective defense.

Please let us know if you need additional advice regarding these matters.
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Since being limited to only 3-minutes of on-air Testimony today 
and not being able to finish what I had to say J would like to 
present each member on the House State Affairs Committee a copy 
of my fill Testimony for their review at their convenience.

Good Morning Chairman Lynn & House State Affairs Committee,

My Name is Gavin D. Charrier.
I reside at* 1390 Woodside Drive Ketchikan.
My mailing Address is P.O. Box 8692 Ketchikan, Alaska 99901.

I’m a 34 year Resident in the State of Alaska and a 20 year 7 month Employee 
of the Ketchikan Gateway Borough as an Airport Equipment Mechanic II / 
Aircraft Rescue Fire Fighter and 7.5% contributor to the PERS Retirement 
System.

I would like to Testify today in “non-support” of increasing Employee 
Contributions as proposed by Representative Mike Kelley in House Bill 179.

As a 19 year Collective Bargaining Negotiator for our Employee Group, Local 
6137 of the Alaska Public Employees Association/American Federation of 
Teachers (APEAJAFT), historically Ketchikan is noted as being one of the 
“Highest Cost of Living Regions” while also being the “Lowest Paying 
Political Subdivision” in the State.

Over the years our members have suffered substandard wages in lieu of a 
generous Benefit Package that we have collectively been able to maintain 
through negotiations with the Ketchikan Gateway Borough. PERS/TRS 
Retirement is considered to be one of those Benefits that is under constant 
erosion. Tier I, II, III, IV, and now a proposed increase in contribution rates 
with nothing other than status quo in return.

If Employee Contribution Rates are successfully increased 5% from the current 
9.6% School District, 7.5% Police &  FircFightcrs, and 6.75% of all others to 
14.6%, 12.5% and 11.75% respectively, then this will certainly create a 
financial hardship for many whose current substandard wage is barely enough 
to make ends meet.
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A  PP RS/TRS Employees have had no option but to contribute every pay period to
their Retirement Account

The explanation that I’ve been given by PERS is that the Employer, on the 
other hand, dosent have to contribute a plug nickel into the Tier I, II or III 
Employees Account until the day comes when that Employee retires and starts 
drawing their hard earned retirement at the PERS Boards designated percentage 
amount calculated at 2.0% per year for their first 10 years of employment +
2.5% per year for all years after 10 x the average of die 3 highest consecutive 
years of salary. With the creation of the Tier IV Employee Group, last year, 
there is no new money coming in to help offset the deficit Retirement Account 
Balance.

When the Retiree draws their monthly ietirement check from PERS, PERS 
simultaneously sends the Employer a bill for their portion of what they owe the 
Account to proportionally fund that Retiree’s Retirement at what has already 
been determined by the PERS Board as previously mentioned. Thus, “The 
Unfunded Liability".

1 believe its time for Employers to take fiduciary responsibly, step up to the 
plate, and begin “actively participating” in match funding PERS/TRS Tiers I, II 
& III Defined Benefit Groups "upfront" alongside the Employees Contributions 
bi-monthly as they currently are with the new Tier IV Defined Contribution 
Group.

Had this happened in the very beginning would the cunent unfunded deficit be 
so great, simply considering the compounding interest that the Retirement 
Account Baiance would have earned on early invested monies? Would the need 
have been so extreme and painful as to move from a Defined Benefit to a 
Defined Contribution Retirement System?

5% increases to Employee Contribution Rates now would be no more than 
camouflaged funding for what the Employer duly owes their current and retired 
Tiers I, II and III Employees. Those Employees always have kept their end of 
the PERS/TRS Retirement Collective Bargain from the very’ beginning...

As Representative Gruenberg stated, the Employee knew when they were hired 
what their Contribution Rate would be that goes into their Retirement Account. 
The Employee also had the opportunity to know at what percentage rate of their 
base pay they would be paid as a retiree, they knew what their contributed cost 
was buying as a return in retirement funding.
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Any increase to Employee Contribution Rates may be more palatable if  it they 
were matched by Employer funding “upfront” and the PERS/TRS Board would 
increase their set percentage rates commensurately for the purposes of 
Retirement Calculation. But to increase the current Employees Contribution 
Rates now with no increases to their Retirement Check, when they are eligible, 
is not fair, honorable and in my opinion a Bad Faith Bargain that is not morally

Please, consider removing the proposed increases to Employee Contribution 
Rates into the PERS/TRS Retirement System under Representative Kelley’s 
HB-179.

Thank-You for providing me time to explain my viewpoint and express my 
opinion of resolve to the Committee before voting HB-179.

If you have any questions you woulu like to ask on my Testimonial Statements, 
or to correct my understanding, Please, feel free to contact me

Sincerely,

P.O. Box 8692 
Ketchikan, Alaska 99901 
Home: 907-225-3377 
Cell: 907-617-3667
E-Mail: gcharrier@gci.net

right...

mailto:gcharrier@gci.net
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Sponsor Statement
H3 179

The State of Alaska’s retirement system unfunded liability is approaching $10 billion. 
PERS is currently 65% funded and TRS is 60% funded.

HB 179 would implement a comprehensive plan to return the State's crippled retirement 
system to soundness. It establishes a cost-sharing plan to eliminate the unfunded 
liability in the defined benefit plans. It obligates the state to pay 80% of the unfunded 
liability. The other employers would come to the table with 20%. Included in the bill is a 
plan to raise contribution rates for active legislators, Governors, commis^oners, judges, 
police officers, firefighters, teachers, equipment operators, clerks, accountants, etc...in 
the defined benefit plans 5% above current levels. Employee contributions would go 
towards the cost of providing employee benefits in the current period. This three-way 
partnership ensures that everyone has skin in the game and actively participates in the 
sacrifice involved in funding the defined benefit plans and returning them to financial 
soundness. It also makes required technical changes to the state’s defined contribution 
plan.

The Alaska Retirement Management Board recently adopted employer average 
contribution rates of 54% of wages for TRS and 39% for PERS for FY ‘08. These 
employer contribution rates required to eliminate the unfunded liability are simply 
unsustainable. Bankruptcies and elimination of critical services in our communities will 
be averted by implementing HB 179. If the state agrees to pick up 80% of the tab, these 
rates will level off at a high, but sustainable level. HB 179 sets up the accounts 
necessary to receive payments to extinguish the unfunded liability. It would also 
accommodate infusions of cash or lump-sum payments at any time the parties choose to 
use these methods to take advantage of temporary surpluses or debt instruments.

In wrap up, it is important to understand what this bill does and what it does not pretend 
to do. It does not look back to how we got in this mess. It does not create a single dollar 
to pay down the $10 billion unfunded liability. What it does provide is a cost-sharing 
mechanism for completing the tough lask of restoring health to our defined benefit plans. 
You may argue it is too high for the state at 80%. You may argue that it will upset the 
active plan members that are covered. I would argue that when the all-in cost of



providing benefits in the old defined benefit plans have tripled since 1999, the legislature 
would be derelict in our duties if we did not look to all parties to assist us, including the 
beneficiaries who enjoy the benefits of the old systems which have proven over-rich and 
unsustainable.
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MEMORANDUM

DATE: March 27, 2007

TO: Representative Kelly

FROM: Derek Miller

RE: Sectional Analysis for HB 179
(Version 25-LS0252\M)

A  se c tio n a l su m m a ry  o f  a b ill sh o u ld  n o t be  c o n s id e red  an  a u th o rita tiv e  in te rp re ta tio n  o f  
th e  b ill. T h e  b ill i ts e lf  is  the  b e s t s ta te m e n t o f  its c o n ten ts . I f  y o u  w o u ld  like  an 
in te rp re ta tio n  o f  th e  b ill a s  it m a y  a p p ly  to  a p a r tic u la r  se t o f  c irc u m sta n c e s , p lease  
ad v ise .

Section 1. R e q u ire s  e m p lo y e e s  in th e  d e fin ed  b e n e f it  te a c h e rs ’ re tire m e n t p lan  to 
c o n tr ib u te  in  a d d itio n a l 5%  a b o v e  c u rre n t e m p lo y e e  c o n tr ib u tio n  ra tes .

Section 2. C h a n g e s  c a lc u la tio n  o f  th e  e m p lo y e r  c o n tr ib u tio n s  to  th e  T R S  d e fin ed  b en e fit 
(D B ) p la n  so  tha t th e  e m p lo y e r  ra te  is a p p lie d  to th e  e m p lo y e r’s e n tire  sy s te m  p ayro ll 
base .

Section 3. A d d s  d e f in it io n s  fo r “ e m p lo y e r  n o rm a l cos t ra te ” and  “ past se rv ic e  ra te "  and  
c la rif ie s  th e  ra te  is a p p lie d  to th e  e m p lo y e r’s e n tire  T R S  p ay ro ll base .

Section 4. E ffe c tiv e  Ju ly  1, 2010, rem o v es  th e  p ro v is io n s  tha t a llo w  m e m b e rs  to  rep ay  
re fu n d e d  c o n tr ib u tio n s  fo r  th e  p u rp o se  o f  o b ta in in g  a co n d itio n a l se rv ic e  b en e fit.

Section 5 . A d d s  a p ro v is io n  fo r T R S  D B  p lan  m e m b e rs  w h o  e m p lo y  w ith  new  
e m p lo y e rs  th a t j o in  th e  T R S  a fte r  Ju ly  1, 2 0 0 6 , and  tha t do  n o t p a r tic ip a te  in th e  T R S  D B  
p lan  to  p a r tic ip a te  in th e  T R S  D C R  p lan .
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Section 6. Clarifies that the TRS defined contribution plan is a qualifying hybrid plan.

Section 7. Requires employers in the TRS to pay occupational disability and death 
benefits through contributions calculated actuarially. Contributions will be deposited to a 
separate trust account for this purpose.

Section 8. Clarifies that the defined contributions paid into a member’s individual 
account are subject to the limitations o f 26 U SC  415(c) and fixed benefits paid under the 
DCR plan (occupational disability, survivor’s pension) are subject to the limitations of 
26 USC 415(b).

Section 9. Clarifies that a member may direct investment o f an individual account 
among available investment funds as set out by the Alaska Retirement Management 
Board.

Section 10. Clarifies the termination of a disability benefit when a person no longer 
meets the requirements to receive occupational disability benefits or recovers from 
disability.

Section 11. Provides that a member who receives disability benefits from the plan is 
100% vested in all the employer contributions made to the members’ individual account, 
regardless of years o f service worked, once the member is appointed to disability. This 
subsection also clarifies that a member may not elect a distribution from the member’s 
individual account while receiving disability benefits.

Section 12. Clarifies the termination of disability benefits when a disabled member first 
qualifies for normal retirement.

Section 13. Changes made to this subsection, which is related to the benefits for a 
survivor of a disabled member who dies while receiving disability benefits, mirror other 
changes being made to the disability and death statutes throughout this bill. The changes 
are: (1) clarifies the termination o f a survivor’s pension; (2) clarifies that a survivor 
cannot access the member’s individual account while receiving a survivor’s pension; (3) 
clarifies the normal retirement benefits available to a survivor; (4) clarifies that the period 
o f disability benefits and the period of survivor benefits constitute membership service 
for eligibility for medical benefits and the Health Reimbursement Arrangement; and (5) 
establishes a tax qualified mechanism for the employer to continue to make employer and 
employee contributions to provide benefits to a survivor when the member would have 
reached normal retirement, had the member survived.

j  (1 , / ,  ( i. |v  '

Section 14. Clarifies the definition o f occupational disability.

Section 15. Adds an annual adjustmeni to occupational disability benefits equal to 75% 
o f the increase in the Anchorage Consumer Price Index or 9%, whichever is less.
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Section 16. Clarifies the termination o f a survivor’s pension under the occupational 
death benefit provisions, including the end o f death benefits when a dependent child no 
longer meets the definition of dependent.

Section 17. Clarifies that a survivor o f a member who died from occupational causes is 
not entitled to elect distributions from the member’s individual account while receiving 
survivor benefits. Clarifies that the continuing contributions required by the employer 
are made on behalf of the surviving spouse and members dependent children rather than 
“beneficiaries.” Directs all continuing contributions by the employer into the 
occupational disability and death trust account and other appropriate account and funds in 
accordance with the IRC.

Section 18. The amendment to this subsection (1) clarifies the normal retirement benefits 
available to survivors o f members who died occupationally; (2) establishes a tax qualified 
mechanism for the plan to provide benefits to a survivor w H n  the member would have 
reached normal retirement, had the member survived; and (3) clarifies that the period of 
death benefits constitutes membership service for determining vesting in employer 
contributions and eligibility for medical benefits and the Health Reimbursement 
Arrangement.

« i i v  *  p « 3 u ' i i

Section 19. AS 14.25.488. Adds an annual adjustment to the survivor’s pension 
benefit equal to 50% of the increase in the Anchorage Consumer Price Index or 6%, 
whichever is less. Persons who are receiving a survivor’s pension who are age 60 or 
older and persons who have received a survivor’s pension for at least 8 years arc eligible 
for the CO LA .

AS 14.25.489. Adds a provision that a person whose disability or survivor 
benefits are terminated due to eligibility for a normal retirement benefit will be treated 
i f  that person is eligible for Medicare, regardless of age, for the purpose o f cost-sharing 
medical premiums with the plan.

Section 20. Clarifies that the nonguarantcc clause relates only to the defined contribution 
portion of the TRS DCR plan. The fixed benefits contained under the plan are defined by 
statute.

Section 21. Clarifies that IRC section 415(c) limits apply to employer matching 
contributions when a DB member elects to convert to the DCR plan.

Section 22. Clarifies that transferred membership service from the TRS DB plan to the 
TRS DCR plan will be applied to vesting in both the employer’s matching contribution 
and subsequent employer contributions.

Section 23. Provides a time limit -  12 months from the date the employer consents to the 
conversion -  within which an eligible member must make the decision to transfer from 
the TRS DB plan to the TRS DCR plan.
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S e c t io n  2 4 . R e m o v e s  th e  S o c ia l S e c u rity  T a x a b le  W a g e  B ase  c a p  fro m  th e  d e f in itio n  o f  
e lig ib le  c o m p e n s a tio n  fo r  c o n tr ib u tio n  p u rp o se s .

3  ^ a r f s .  s h d r u ' t /  O y , v p o i ' C , \ i  j /  H u L ^ i l l

Section 25. AS 37.10.200. E sta b lish e s  th e  T e a c h e rs ’ re tire m e n t sy s te m  p a s t se rv ic e  
c o s t  lia b ility  a c c o u n t w ith in  th e  D e p a r tm e n t o f  R e v e n u e . C la r if ie s  th e  C o m m iss io n e r  o f  
R e v e n u e  d is tr ib u te  a  p a y m e n t to  e ac h  e m p lo y e r  in  th e  T R S  sy s te m  an  a m o u n t b ased  on  
8 0 %  o f  th e  p a y ro ll b a se  fo r e ac h  e m p lo y e r .

AS 37.10.202. E sta b lish e s  th e  P u b lic  e m p lo y e e ’s re tire m e n t sy s te m  p as t 
se rv ic e  c o s t l ia b il ity  a c c o u n t w ith in  th e  D e p a r tm e n t o f  R e v e n u e . C la rif ie s  th e  
C o m m is s io n e r  o f  R e v e n u e  d is tr ib u te  a  p a y m e n t to  each  e m p lo y e r  in th e  P E R S  sy s tem  an 
a m o u n t b a se d  o n  8 0%  o f  th e  p ay ro ll b a se  fo r  e ac h  e m p lo y e r.

AS 37.10.204. C la r if ie s  th e  d e f in itio n  o f  “ p as t se rv ic e  c o s t r a te .”

Section 26. A u th o riz e s  the  c o m m iss io n e r  o f  a d m in is tra tio n  to  p ro m u lg a te  re g u la tio n s  to 
im p le m e n t th e  s ta te ’s g ro u p  life  and  h e a lth  in su ra n c e  s ta tu te s , in c lu d in g  th e  n ew  A lask a  
re tire e  h e a lth  tru s t s ta tu te .

Section 27. C la r if ie s  th e  d u tie s  o f  th e  a d m in is tra to r  fo r th e  A la sk a  S u p p lem en ta l 
B en e fits  S y s te m  (S B S )

Section 28. R e tu rn s  th e  a u th o r ity  fo r  a d o p tin g  re g u la tio n s  fo r th e  S B S  from  th e  A lask a  
R e tire m e n t M a n a g e m e n t B o a rd  (A R M B ) to  th e  c o m m iss io n e r  o f  a d m in is tra tio n .

Section 29. C h a n g e s  th e  re fe re n c e  fro m  “ b o a rd ” to  “ c o m m iss io n e r” .

Section 30. A d d s  a p ro v is io n  u n d e r th e  SBS for a  m e m b e r, a n n u ita n t, o r  b e n e fic ia ry  to  
a p p e a l a d e c is io n  o f  th e  a d m in is tra to r  to th e  O ffic e  o f  A d m in is tra tiv e  H e a rin g s  (O A H ).

Section 31. A d d s  a p ro v is io n  u n d e r  th e  H e a lth  R e im b u rse m e n t A rra n g e m e n t P lan  fo r a 
m e m b e r  to  a p p e a l a  d e c is io n  o f  the  a d m in is tra to r  to  the  O ff ic e  o f  A d m in is tra tiv e  
H e arin g s .

Section 32. C la r if ie s  th e  a d m in is tra to r  to  e s ta b lish  a te a c h e rs ’ a n d  P u b lic  e m p lo y e e s ’ 
re tire e  h e a lth  re im b u rse m e n t a rra n g e m e n t p la n  tru s t fund.

Section 33. C h a n g e s  th e  e m p lo y e r  c o n tr ib u tio n  fro m  an in d iv id u a l e m p lo y e r  
c o n tr ib u tio n  a m o u n t to  a  u n ifo rm  e m p lo y e r  c o n tr ib u tio n  a m o u n t fo r all p a r tic ip a n ts  o f  the  
H e a lth  R e im b u rse m e n t A rra n g e m e n t P lan .

s*>*i h Ctc> /
Section 34. R e q u ire s  e m p lo y e e s  in th e  d e f in e d  b e n e fit p u b lic  e m p lo y e e s ’ re tire m e n t 
p la n  to c o n tr ib u te  in  a d d itio n a l 5 %  a b o v e  c u rre n t e m p lo y e e  c o n tr ib u tio n  rates.

Section 35. A m e n d s  th e  c a lc u la tio n  o f  the  e m p lo y e r  c o n tn o u tio n  rate . C la r if ie s  the  
d e f in itio n  o f  N o rm a l C o s t R a te  and  P ast S e rv ic e  C o s t R a te  as it a p p lie s  to  the  e m p lo y e r  
c o n tr ib u tio n  rate .
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Section 36. Clarifies the employer contribution rate shall be calculated by applying the 
Normal Cost Rate and the Past Servk j Cost Rate to the employers entire, active 
members.

Section 37. Effective July 1, 2010, removes the provision that allows employees to repay 
refunded contributions for the purpose of obtaining a public service benefit.

Section 38. Effective July 1, 2010, removes the provision that allows employees to repay 
refunded contributions for the purpose o f obtaining a conditional service benefit.

Section 39. Adds a provision for appeal to the Office of Administrative Hearings o f the 
commissioner’s decisions on waiver requests under PERS.

Section 40. Incorporates the reference to the new administrator section AS 39.35.003 
into the definition of “administrator’ under the PERS DB plan.

Section 41. Adds a provision for PERS DB plan members who employ with new 
employers that join the PERS after July 1, 2006, and that are not eligible to participate in 
the PERS DB plan, to participate in the PERS DCR Plan.

Section 42. Clarifies that the PERS defined contribution plan is a qualifying hybrid plan. 
Provides that retiree medical benefits are provided by the DCR plan.

Section 43. Clarifies that the employer contributions for the defined benefits under this 
subsection (occupational disability, occupational death and disabled peace officer/fire 
fighter pension benefits) will be deposited to a separate trust account in the plan.

Section 44. Clarifies that the defined contributions paid into a member’s individual 
account are subject to the limitations o f 26 'J.S.C.415(c) and the fixed benefits paid 
under the DCR  plan (occupational disability, survivor’s pension) arc subject to the 
limitations o f 26 U.S.C. 415(b).

Section 45. Clarities the termination o f a disability benefit when a person no longer 
meets the requirements to receive occupational disability benefits.

Section 46. Provides that a member who receives disability benefits from the plan is 
100% vested in all the employer contributions made to the member’s individual account, 
regardless o f years o f service worked, once the member is appointed to disability. This 
subsection also clarifies that a member may not elect distributions from the member’s 
individual account while receiving disability benefits.

Section 47. Clarifies the termination o f disability benefits when a disabled member first 
qualifies for normal retirement.

Section 48. Specifics that the monthly pension benefit election upon eligibility for 
normal retirement by a disabled peace officer or fire fighter under (2) o f this subsection
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w ill b e  p a id  f irs t from  th e  m e m b e r ’s  in d iv id u a l a c c o u n t an d  th e n  from  th e  tru s t a c c o u n t 
e s ta b lish e d  fo r  th is  p u rp o se . A lso  c la rif ie s  th a t a  m e m b e r  w h o  is a  p e a c e  o f f ic e r  o r  fire  
f ig h te r  is  n o t e n titled  to  e le c t d is tr ib u tio n s  from  th e  m e m b e r’s in d iv id u a l a c c o u n t w h ile  
re c e iv in g  d is a b ili ty  b en e fits .

W'llrrfV V t l W ,  C liJ.itt-'fCi e} , Ad
Section 49. C h a n g e s  m a d e  to  th is  su b se c tio n , w h ich  is  re la te d  to  th e  b e n e f its  fo r a  
s u rv iv o r  o f  a d isa b le d  m e m b e r  w h o  d ie s  w h ile  re c e iv in g  d is a b ili ty  b e n e fits , m irro r  o th e r  
c h a n g e s  b e in g  m a d e  to  th e  d is a b ili ty  and  d e a th  s ta tu te s  th ro u g h o u t th is  b ill. T h e  c h a n g e s  
a re ; (1 ) c la rif ie s  the  te rm in a tio n  o f  a  s u rv iv o r ’s p e n s io n ; (2 ) c la rif ie s  th a t a  su rv iv o r  
c a n n o t a cc e ss  th e  m e m b e r ’s in d iv id u a l a c c o u n t w h ile  re c e iv in g  a  s u rv iv o r’s p e n s io n ; (3) 
c la rif ie s  th e  n o rm a l re tire m e n t b e n e fits  a v a ila b le  to  a su rv iv o r; (4 ) sp e c if ie s  th a t th e  
p e rio d  o f  d isa b ili ty  b e n e fits  a n d  th e  p e rio d  o f  su rv iv o r  b e n e fits  c o n s ti tu te  m e m b e rsh ip  
s e rv ic e  fo r  e lig ib ili ty  fo r m e d ic a l b e n e f its  a n d  th e  H ealth  R e im b u rse m e n t A rra n g e m e n t; 
a n d  (5 ) e s ta b lish e s  a tax  q u a lif ie d  m e c h a n ism  fo r th e  e m p lo y e r  to  c o n tin u e  to  m a k e  
e m p lo y e r  and  e m p lo y e e  c o n tr ib u tio n s  to  p ro v id e  b e n e fits  to  a su rv iv o r  w h en  th e  m e m b e r  
w o u ld  h av e  rea c h e d  n o rm a l re tire m e n t, h ad  th e  m e m b e r su rv iv ed .

Section SO. C la rif ie s  th e  d e f in itio n  o f  o cc u p a tio n a l d is a b ili ty  an d  e s ta b lish e s  the  
e lig ib ili ty  req u irem en ts .

Section 51. A d d s  an an n u a l a d ju s tm e n t to  o cc u p a tio n a l d is a b ili ty  b en e fits , a n d  to 
re tire m e n t b e n e f its  e le c te d  b y  d is a b le d  p e a c e  o ff ic e rs  an d  fire  f ig h te rs  u n d e r  A S 
3 9 .3 5 .8 9 0 (h )  (2 ), equal to  7 5 %  o f  th e  in c rea se  in  th e  A n c h o ra g e  C o n su m e r P rice  In d ex  o r 
9 % , w h ic h e v e r  is less.

Section 52. C la rif ie s  th e  te rm in a tio n  o f  a  s u rv iv o r ’s p en s io n  u n d e r th e  o cc u p a tio n a l 
d e a th  b en e fit p ro v is io n s , in c lu d in g  th e  end  d a te  o f  su rv iv o r  b e n e fits  w h e n  a d e p e n d e n t 
c h ild  no  lo n e e r  m ee ts  th e  d e fin itio n  o f  d ep en d en t.

Section 53. C la rif ie s  th a t a su rv iv o r  o f  a  m e m b e r  w h o  d ie d  from  o cc u p a tio n a l c au se s  is 
n o t e n titled  to e le c t d is tr ib u tio n s  from  the  m e m b e r’s ind iv id u a l a cc o u n t w h ile  re c e iv in g  
su rv iv o r  b en e fits . C la rif ie s  th a t the  c o n tin u in g  c o n tr ib u tio n s  req u ired  b y  the  e m p lo y e r  
a re  m a d e  on  b e h a lf  o f  th e  su rv iv in g  sp o u se  a n d  m e m b e r ’s d ep e n d en t ch iM ren  ra th e r  than  
“ b e n e f ic ia r ie s .”  D irec ts  a ll c o n tin u in g  c o n tr ib u tio n s  b y  th e  e m p lo y e r  in to  the  
o cc u p a tio n a l d is a b ili ty  a n d  d e a th  tru s t a cc o u n t and  o th e r  a p p ro p ria te  a c c o u n ts  and  fu n d s 
in  a c c o rd a n c e  w ith  the  IR C .

Section 54. T h e  a m e n d m e n t to  th is  su b se c tio n  (1) c la rif ie s  the  n o rm a l re tire m e n t b e n e fits  
a v a ila b le  to  su rv iv o rs  o f  m e m b e rs  w h o  d ied  o c c u p a tio n a lly ; (2 ) e s ta b lish e s  a  tax  q u a lif ied  
m e c h a n ism  for th e  p lan  to  p ro v id e  b e n e f its  to  a su rv iv o r  w h en  th e  m e m b e r  w o u ld  h av '. 
rea ch e d  n o rm al re tire m e n t i f  th e  m e m b e r  h ad  su rv iv ed ; a n d  (3) c la rif ie s  th a t th e  p e rio d  o f  
d e a th  b en e fits  c o n s titu te s  m e m b e rsh ip  se rv ic e  fo r d e te rm in in g  v es tin g  in e m p lo y e r 
c o n tr ib u tio n s  a n d  e lig ib ility  fo r  m e d ic a l b e n e fits  and  th e  H ealth  R e im b u rse m e n t 
A rran g e m e n t.
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Section 55. AS 39.35.893. Adds an annual cost-of-living adjustment (COLA) to the 
survivor’s pension benefit equal to 50% o f the increase in the Anchorage Consume* Price 
Index or 6%, whichever is less. Persons who are receiving a survivor’s pension who are 
age 60 or older and persons who have received a survivor’s pension for at least 5 years 
are eligible for the C O LA .

AS 39.35.894. Adds a provision that a person whose disability or survivor 
benefits are terminated due to eligibility for a normal retirement benefit will be treated as 
i f  that person is eligible for Medicare, regardless o f age, for the purpose o f cost-sharing 
medical premiums with the Plan.

Section 56. Clarifies that the nonguarantee clause relates only to the defined contribution 
portion of the PERS DCR plan. The fixed benefits contained under these plans are 
defined by statute.

I/ic  « turcvi’Ji wti-.ui '
Section 57. Clarifies that IRC section 415(c) limits apply to employer matching 
contributions when a DB member elects to convert to the DCR  plan.

Section 58. Clarifies that transferred membership from the PERS DB plan to the PERS 
D CR  plan will be applied to vesting in both the employer’s matching contribution and 
subsequent employer contributions

Section 59. Provides a time limit -  12 months from the date the employer consents to the 
conversion -  within which an eligible member must make the decision from the PERS 
DB plan to the PERS DCR plan.

Section 60. AS 39.35.957. Adds a provision for employers to designate classes or 
groups of employees eligible to participate in (or to be excluded from) the PERS DCR  
plan. Clarifies that a member o f the DB plan will become a member o f the DCR plan if  
employed by an employer that participates only in the DCR plan.

AS 39.35.958. Adds the process by which at. employer may terminate 
participation from the DCR plan and outlines the rights o f employees and the costs to the 
employer upon termination.

Section 61. Removes the Social Security Taxable Wage Base cap from the definition o f 
eligible compensation for contribution purposes.

Section 62. Clarifies that a “member” and "employee” have the same meaning 
throughout the PERS DCR statutes. Includes as member the governor, lieutenant 
governor and legislators. Excludes instructors at the Department o f Labor and Workforce 
Development and the Departma o f Education and Early Development in position 
requiring a teacher certificate.

Section 63. Provides a clear definition o f peace officer and fire fighter under the DCR  
plan.

K.44
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Section 64. Adds language for the powers and duties o f the Deferred Compensation 
program administrator.

Section 65. Clarifies that the administrator o f the Deferred Compensation piogram may 
contract with a private person to administer the plan.

Section 66. Adds a provision under the Deterred Compensation program for a member 
to appeal a decision o f the administrator to the Office o f Administrative Hearings.

Section 67. Adds the Supplemental Benefit-Annuity Plan, Health Reimbursement 
Arrangement Plan, Deferred Compensation Plan, and waivers o f adjustment under the 
PERS and TRS defined benefit plans to the jurisdiction o f the Office o f Administrative 
Hearings.

Section 68. Removes the National Education Association as a participating employer in 
the TRS. Repeals the voluntary contribution provision of the TRS D CR  plan. Repeals 
participation o f N EA  in the TRS DCR plan. Repeals duplicative statute which provides 
commissioner o f administration authority to appoint the administrator of the PERS and 
fhe Supplemental Benefits System. Repeals the subsection relates to reinstating service 
associated with refunded contributions for obtaining a public service benefit, effective 
July 1, 2010 under sec. 118 o f the bill. Rencals the voluntary contribution provision of 
the PERS DCR plan.

Section 69. Repeals AS 39.35.375(0 - reinstatement of service in the TRS plan for 
which a member received a refund of contributions.

Il
Section 70. Effective dates for Sections 4, 57 and 38, July 1, 2010.

Section 71. Effective date for remainder o f bill, except as provided in section 70, takes 
effect July 1,2007.
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Summary: This bill makes necessary technical changes to the state’s defined 
contribution (DC) plan and provides a mechanism to pay off the $10 billion 
unfunded liability associated with the state's definec benefit (DB) plan. Total cost 
to the state, employers a. .d employees for providing the benefits has tripled since 
2000 and will remain at or above that level for the next 25 years.

HB 170 would obligate the state to pay 80% of the unfunded liability associated 
with the old DB plan and would obligate local school districts and public 
employers to pay 20%. Two accounts would be established within the 
Department of Revenue, a Teachers’ Retirement Past Service Cost Liability 
Account and a Public Employees’ Retirement Past Service Cost Liability 
Account. The accounts are necessary to receive payments to extinguish the 
unfunded liability. The final component of the plan would increase contributions 
required of public employees by 5% for the current period.

Terminology:

Em Jover -  In PER S  an employer may be a political subdivision of the state like 
the city of Fairbanks or the Municipality of Anchorage. It can also include the 
University of Alaska or school districts. In TRS an employer may be a school 
district, the University of Alaska or the State Department of Education. There are 
160 participating employers in the state.

Employee -  An employee, also know as "member", may be a police officer, 
firefighter, teacher, legislator, legislative staff, Commissioner, judge, Governor, 
grader operator, clerk, accountant, etc...

The State -  The state is the State of Alaska. Contributions from the state of 
Alaska come from the General Fund.

It’s important to understand the difference between the Normal Cost Rate (NCR) 
and the Past Service C o st Rate (PSR) for employers. The NCR is the rate 
necessary for employers to fund benefits to accrue in the current vear after 
employee or "member" payroll deductions are accounted for. The PSR is the 
rate necessary for employers to pay off the actuarially determined unfunded 
liability. If there were no unfunded liability, there would be no PSR and
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employers would only be assigned an NCR. Unfortunately, we will face both for 
the next 25 years.

Here is a breakdown of current employer rates for the P ER S  and TR S system:

NCR
PSR

PERS
14.48%
25.28%

TRS
12.56%
41.47%

This chart demonstrates that for every dollar in salaries the P ER S  system pays 
on behalf of its DB employees, the employer must pay current benefit costs plus 
25 cents towards the unfunded liability over a 25-year period. For TR S it's 41 
cents for every dollar in salaries going towards the unfunded liability.

HB 179 obligates the state to pay 80% and employers to pay 20% of the PSR. 
The new employer rates for PER S and TRS would look like this:

NCR 
PSR (20%

PERS
14.48%
5.06%

TRS
12.56%
8.29%

This reduction of over 20% for PER S and almost 34% for TR S employer 
contributions would amount to huge savings for Public employers. This will free 
up money for local governments to provide essential local sen/ices like 
education, fire protection, public safety and road maintenance.

Active Beneficiary Contributions under HB 179: DB plan member 
contributions would rise 5% from current levels set out in AS 14.25.050 and AS  
39.35.160. These rates are currently 8.65% for members in the Teachers 
Retirement System, 7.50% for peace officers and firefighters in the P ER S  system 
and 6.75% for legislators, judges, the Governor, Commissioners, public 
employees and all "other” PER S members.

In 2000, employees paid nearly half the all-in costs of providing benefits in PER S  
and 42% for TRS. Without the 5% increase in contribution rates for employees in 
2008, their contributions provide only 15% of the all-in costs. Non-retired 
beneficiaries need to come to the payment table.

The 5% increase (3% - 4% after tax) would translate into rates of 13.65% for 
TR S members, 12.50% for peace officers/firefighters and 11.75% for all "other" 
PER S members. This 5% increased deduction from a beneficiaries payroll would 
be collected by employers to help offset the increasing costs associated with 
providing current period benefits in the defined benefit plan. Their contributions
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would equate to roughly 25% of the all-in costs of providing the DB plan benefits 
which Buck Consultants described as “rich" and which have proven to be 
unsustainable.

Constitutional Issues: Increasing the active beneficiary contribution raises the 
concern that we may violate Article XII; section VII of our constitution which 
states: "Membership in employee retirement systems of the State or its political 
subdivisions shall constitute a contractual relationship. Accrued benefits of these 
systems shall not be diminished or impaired.” Because of this concern, HB 179 
assigns additional beneficiary cost responsibility only to the current period.

While a beneficiary contribution rate may not be able to be changed retroactively 
for benefits that have already accrued, it can be argued that employee rates can 
be changed prospectively to pay for benefits yet to accrue. A  California case 
found:

An employee’s vested contractual pension rights may be modified 
prior to retirement for the purpose of keeping a pension system 
flexible to permit adjustments in accord with changing conditions 
and at the same time maintain the integrity of the system.

That’s what this bill aims to do, maintain the integrity of Alaska’s retirement 
system.

Furthermore, a Michigan Supreme Court opinion found:

The legislature cannot diminish or impair accrued financial benefits, 
but we think it may properly attach new conditions for earning 
financial benefits which have not vet accrued.

Calculation of P ER S  Em ployer Rate: The PER S defined benefit plan has an 
individual employer rate that results in a different rate for each employer. The 
TRS defined benefit plan is a cost-sharing single rate retirement plan. As a 
result, there are 160 different employer contribution rates for PERS, but the 58 
employers participating in TRS pay the same rate.

Sections 35 and 36 of the bill convert the PER S employer rate to a single rate 
cost-sharing calculation. With passage of this legislation, the 160 individual 
employers in PER S  will be assigned a single rate, like TRS.
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FISCAL N O T E

STATE OF ALASKA
2007 LEGISLATIVE SESSION

Revision Date/Time (Note if correction):_______________
Title An act relating to insurance for public employees

Fiscal Note Number:
Bill Version:
() Publish Date:

HB179-DOA-OAH-3-20-Q7 
HB 179

AdministrationDept. Affected:
*RDU ____________________
Component Office of Administrative Hearings

Central Administrative Services

Sponsor
Requester

Representative Kelly

Expenditures/Revenues
Note: Amounts do not inc lude inflation unless otherwise noted below.

Com ponent No. 

(T ho usand s  o f Do llars)

2771

O PERA T ING  EXPEND ITURES FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013
Personal Services 0.0 0.0 0.0 0.0 0.0 0.0
Travel 0.0 0.0 0.0 0.0 0.0 0.0
Contractual 0.0 0.0 0.0 0.0 0.0 0.0
Supp lies 0.0 0.0 0.0 0.0 0.0 0.0
Equipment 0.0 0.0 0.0 0.0 0.0 0.0
Land & Structures 0.0 0.0 0.0 0.0 0.0 0.0
Grants & C la im s 0.0 0.0 0.0 0.0 0.0 0.0
M isce llaneous 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERAT ING 0.0 0.0 0.0 0.0 0.0 0.0

ICAP ITAL  EXPEND ITURES 0.0 0.0 0.0 0.0 0.0 0.0 I

CH A N G E  IN R EV EN U ES  ( ) 0.0 0.0 0.0 0.0 0.0 0.0 I

FUND  SO U R C E (Thousands of Dollars)
1002 Federa l Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1003 G F  Match 0.0 0.0 0.0 0.0 0.0 0.0
1004 G F 0.0 0.0 0.0 0.0 0.0 0.0
1005 GF/Program Receipts 0.0 n o 0.0 0.0 0.0 0.0
1037 GF/Mental Health 0.0 0.0 0.0 0.0 0.0 0.0
Other (Specify Type-Do not abbreviate) 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Es t im a te  o f any cu rren t year (FY2007) cost: 0.0
Mark th is  box (X) if fu n d in g  for th is  b ill is in c lu d ed  in the G overnor's  FY 2008 budget p roposa l: 

P OS IT IONS
Full-time
Part-time
Temporary

ANALYS IS : (Attach a separata page it necessary)
This bill provides for the Office of Administrative Hearings (OAH) to conduct the hearings in SBS, Deferred 
Compensation and Health Reimbursement administrative appeals, in addition to the PERS and TRS appeals 
already heard by OAH. The Division of Retirement and Benefits estimates that this may generate two 
additional hearings per year. OAH presently has the capacity to handle these cases without increasing 
personnel. The cost of doing so would be recovered from the division through interagency receipts under 
OAH's cost allocation plan, based on the time commitment required for the hearings. OAH does not 
anticipate increased expenditures for its operation due to the addition of these three, low volume case types.

Prepared by: Terry L. Thurbon, C h ie f Administrative Law Judge
D iv is ion Office of Administrative Hearings
Approved by: Kevin Brooks, Deputy Commissioner
Agency Department of Administration____

Phone 465-1886
Date/Time 03/20/2007 3:26 p m.

Date 3/20/2007 4:30pm
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FISCAL N O T E

Revision Date/Time (Note if correction): Dept. Affected: Revenue
Title PUBLIC EMPLOYEE/TEACHER RETIREM 'T S Y S T E IRDU Taxation and Treasury____________
_______________________________ |____________________________ Component Treasury_________________________
Sporv.or Kelly_________________________________________  ________________________________
Reqt aster House State Affairs_____________________________ Component No. _121_______

STAT/: OF ALASKA Fiscal Note Number HB179-DOR-TRE-3-28-Q7
2007 LEGISLATIVE SESSION Bill Version: ___________

() Publish Date: ___________

Expenditures/Revenues_____________________________(Thousands of Dollars)
Note Amounts do not include inflation unless otherwise noted below . _________________
OPF RATING EXPEND ITURES FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013 |
Per .onal Services 
Trr. el 
Co- tractual 
Supp lies 
Equipment 
Land & Structures 
Grants & C la im s 
M iscellaneous

0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERAT ING 0.0 0.0 0.0 0.0 0.0 0.0

ICAP ITAL EXPEND ITURES | | | |

IC H A N G E  IN R EV EN U ES  ( ) | 1 1 !

FUND SOU RCE_____________________  (Thousands of Dollars)
1002 Federal Receipts
1003 G F  Match
1004 GF
1005 GF/Program Receipts 
1037 ''^/Mental Health
Other specify Type--Do not abbreviate)

0.0 0.0 0.0 0.0 0.0 0.0

TOTAL 0.0 0.0 0.0 0.0 o.r 0.0

E stim ate  o f any curren t year (FY2007) cost: 0.0
Mark th is  box (X) If fu n d in g  for th is  b ill is in c lu d ed  In the G overnor's FY 2008 budget p roposa l: I 0.0 ~1

POS IT IONS
Full-time 0 0 0 0 0 0
Part-time
Temporary

A N A I YRIR- /Attach a sanarata nana if narassun*I

This bill establishes 2 accounts into which annual appropriations could be made, and amounts would be 
distributed by the department each year to 2 distinct groups of emplo. rs. The department would pay each 
TRS employer, other than the state and the University, the amount the employer is expected to pay that 
fiscal year toward its past service liability. However the amount paid to each employer is based upon a 
formula looking back 3 years. Similarly, municipal and school district PERS employers would be paid for 
their annual past service liability payment using a different formula. The department would manage the 
accounts, make distributions and adopt regulations. Account earnings and money not needed for 
appropriation as provided by the formulae would be deposited in the general fund annually.

Prepared by: Jerry Burnett____________________________________________________Phone 465-2312
D ivis ion Adminstrative Services Date/Time 3/28/07 12:00 AM
Approved by: Jerry Burnett_________________________ Dale 3/28/2007
Agency Department of Revenue____________________
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FISCAL N O T E

STATE OF ALASKA Fiscal Note Number: HB179-DOA-R&B-3-27-07
2007 LEGISLATIVE SESSION Bill Version: HB179_________

() Publish Date: ____________

Revision Date/Time (Note if correction):_________________ Dept. Affected;__________Administration______
Title An Act relating to public employees' and teachers'_________RDU Centralized Administrative Services

retirement defined contribution retirement plans,______________ Component  Retirement and Benefits
Sponsor Rep. Kelly___________________________________  _________________________________
Requester House State Affairs____________________________Component No. 64

Expenditures/Rovenues_____________________________ (Thousands of Dollars)
Note: Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013
Personal Services 0.0 0.0 0.0 0.0 0.0 0.0
Travel 0.0 0.0 0.0 0.0 0.0 0.0
Contractual 0.0 0.0 0.0 0.0 0.0 0.0
Supplies 0.0 0.0 0.0 0.0 0.0 0.0
Equ ipment 0.0 0.0 0.0 0.0 0.0 0.0
Land & Structures 0.0 0.0 0.0 0.0 0.0 0.0
Grants & C la im s 0.0 0.0 0.0 0.0 0.0 0.0
M isce llaneous 0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES 0.0 | 0.0 | 0.0 | 0.0 I 0.0 | 0.0 I

jCHANGE IN REVENUES ( ) I 0.0 | 0.0 | 0.0 |________ 0.0 I 0.0 I________ O O j

FUND SOURCE (Thousands of Dollars)
1002 Federa l Receipts 0.0 0.0 00 0.0 0.0 00
1003 GF Match 0.0 00 0.0 0.0 0.0 0.0
1004 GF 0.0 0.0 0.0 0.0 0.0 0.0
1005 GF/Program Receipts 0.0 0.0 0.0 0.0 0.0 0.0
1037 GF/Mental Health 0.0 0.0 0.0 0.0 0.0 0.0
Other (Specify Type-Do not abbreviate) 0.0 0.0 0.0 0.0 00 0.0

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

Est im ate  of any curren t year (FY2007) cost: 0 0
C h e ck  th is  box (X) If fu n d in g  for th is  b ill is in c lu d e d  in  the Governor's FY 2008 budget p roposa l: I I

POS IT IONS
Full-time
Part-time
Temporary

ANALYSIS : (Attach a separata page if necessary)
This bill provides clarifying revisions to SB 141 passed by the 24th Alaska Legislature and enacted as ch. 9, 
FSSLA 2005. Some of the provisions include the following: identifies a funding source for teachers' disability 
and death benefits; adds annual cost of living increases to disability benefits, survivor pensions, and peace 
officer/fire fighter pensions provided by the new PERS and TRS plans; clarifies that a member or survivor is 
not entitled to elect distributions from the member's individual account while receiving disability or death 
benefits; makes clarifying changes to maintain Internal Revenue Code equipments.

This bill has no fiscal impact on the Division of Retirement and Benefits. Please see page two for the 
analysis required by AS 24.08.036.

Prepared by: Kathy Lea, Acting Director  Phone 465-4817
D iv is ion Retirement and Benefits Date/Time 3/27/07 2:45pm
Approved by: Rachael Petro. Deputy Commissioner____________  Date 3/27/07 3:15pm
Agency Department of Administration________________
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ANALYSIS CONTINUATION
Sec. 24.08.036. F isca l notes on bills affecting state retirement systems. Before a bill wh ich would hava an effect on the 
retirement systems of the state is reported to the rules comm ittee, there shall be attached to the bill an analysis of the 
long-term and short-term costs to the state if the bill is adopted, as well as the impact of the bill on the actuarial 
soundness of the fund. T he analysis is in addition to the fiscal note requirements of AS 24.08.035.

The legislature passed Senate Bill 141, enacted as Ch . 9 FSSLA 2005, establishing defined contribution retirement 
plans for new members of the PERS and TRS first enrolled on or after July 1. 2006. It was important to the legislature 
that members of the defined contribution retirement plans receive death and disability benefits commensurate with the 
death and disability benefits ava ilab le to members of the defined benefit p lans. As a result of this plan structure 
combin ing certain guaranteed fixed benefits with defined contribution benefits, these plans are hybrid plans under the 
Internal Revenue Code sec. 414(k).

There were some oversights in the drafting of the original legislation that resulted in the exclusion of explicit statutory 
authority for funding of some of the fixed benefits contained in the p lans. This bill contains the confom iing amendments 
necessary to pay all the benefits required in accordance with the intent of the new defined contribution retirement plans 
as enacted by the legislature and adds the following:
• Annual COLA for recipients of disability benefits.
• Annual COLA for recipients of a survivor's pension.
• Medica l prem ium cost-sharing for disabilitants and survivors at normal retirement.
• Fund ing for disabled police/fire figher members who choose a monthly retirement pension.
• Annual COLA for d isabled police/fire fighter members who choose a monthly retirement pension.

The State's actuary, Buck Consultants, developed cost estimates for these benefits. The total combined increase to 
the employers of the PERS and TRS in FY 2008 is approximately $147,200. The table below breaks out the dollar cost 
estimates for each retirement system based on the projected payroll for the PERS and TRS Defined Contribution 
Retirement Plans in 2008:

FISCAL NOTE

STATE OF ALASKA BILL NO. HB179_______
2007 LEGISLATIVE SESSION

Be.iefit PERS "Others" Rate

PER?
Others 
Costs 

(Payroll 
$133.4 m)

PERS P/F 
Rate

PERS P/F 
Costs 

(Payroll 
$17.0 m)

Total PERS 
Costs TRS Rate

TRS Costs 
(Payroll 
$69.8 m)

COLA
Disabled P/F 
Pension at 
Normal 
Retirement 
Medical cost- 
sharing at 
Normal 
Retirement

0.048%

N/A

0.019%

$ 64,032 

N/A

0.214%

0.119%

0.176%

$ 36,380 

$ 20,230

$ 100,412 

$ 20,230

0.038%

N/A

0.025%

$ 26,524 

N/A

The FY08 rates for retiree medical benefits, as well as all costs related to occupational disability, occupational 
death, and d isabled P/F retirement, were based upon actuarial calculation and adopted by the Alaska Retirement 
M anagement Board [per AS 14.25.350(b) and AS 39.35.750(b)). The long-term costs will vary by plan experience. 
However, Buck made these cost estimates based on PERS T ier 3 and TRS T ier 2 members, expecting the experience 
of the new tiers to be reflective of that population. As PERS Tier 4 and TRS Tier 3 plan m embership grows annually, 
these rates (as actuarially calculated) would be applied to the annual payroll base

Separate trust accounts will be established in which all contributions and earnings will be deposited to pay the 
guaranteed fixed benefits associated with the occupational disability a .id  occupational death provisions (including 
d isabled P/F retirement) of the defined contribution retirement p lans. Absent the increased rates as noted above, the 
employers will not contribute in FY 2008 to those trust accounts an amount sufficient to pay for the death and disability 
benefits for their members As a result, the initial health of the trust funds for death and d isability benefits may be 
considered not actuarially sound in order to properly pay future benefits to members from these trust funds.
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