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Debra Higgins
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Sent:

To:

Cc:

From: Christopher Clark [Christopher_Clark@gov.state.ak.us] 
Tuesday, January 30, 2007 6:28 PM 
Debra Higgins
'Shannon Devon’; Melanie G Lesh'; 'Tim M Barry'

Subject: HB 40 fiscal notes
Attachments: HB040-DNR-Title-01 -30-07.pdf; HB040-F&G-SF-01 -30-07.pdf 

Greetings, Debra!
Attached are two fiscal notes for HB 40, public access to fishing streams, by Rep. Les Gara.
One is from Fish and Game, the other is from Natural Resources.
The indeterminate fiscal note for HB 87 that you got last week from Natural Resources should still be good for 
your upcoming hearing.
Holler if you need anything.
Christopher Clark 
Deputy Legislative Director 
Governor Sarah Palin 
(907) 465-3994

1/31/2007

mailto:Christopher_Clark@gov.state.ak.us


L E G A L  S E R V I C E S

(907) 465-3867 or 465-2450
FAX (907) 465-2029
Mail Stop 3101

DIVISION OF LEGAL AND RESEARCH SERVICES 
LEGISLATIVE AFFAIRS AGENCY 

STATE OF ALASKA State Capitol
Juneau, Alaska 99801-1182

Deliveries to: 129 6th St., Rm. 329

M E M O R A N D U M January 25, 2007

SUBJECT Liability for actions o f the commission established by H B  87 
(W ork Order No. 25-LS0306\E)

TO: Representative M ike  Kelly 
Attn : Sue Stancliff

FROM: Alpheus Bullard 7 ^ / ^
Legislative Counsel

You have requested a legal opinion as to whether the state could incur liability for the 

actions o f the Citizen's Advisory Commission on Federal Management Areas in Alaska.

The commission's activities are limited to

a) considering, researching, and holding hearings on the consistency with federal law and 
congressional intent on management, operation, planning, development, and additions to 
federal management areas in the state;

b) considering, researching, and holding hearings on the effect o f federal regulations and 
federal management decisions on the people o f the state; and

c) making recommendations on concerns identified to state and federal agencies 
managing federal land in the state.

Since the commission acts only in an advisory capacity, and makes no final decisions 
affecring-anyone's rights, I cannot envision, at this time, a scenario under which the state 
could be held liable for the commission's actions.

However, if there is a particular set o f circumstances that you have in mind that you 
would like evaluated as a hypothetical. I would be happy to do so.

T LA B :m ed  
07-043.med





KENAI RIVER SPORTFISHINC 
----------- AS S O C IA T IO N  ------------

The Honorable Mike Kelly 
State Capitol, Room 513 
Juneau, A K  99801

Dear Representative Kelly,

The Kenai River Sportfishing Association (KRSA) supports the legislative objective o f 
House Bill 87, an act reestablishing the Citizens’ Advisory Commission on Federal 
Management Areas in Alaska.

We agree that the commission should be reestablished to assure that Federal land 
management decisions are consistent with both statutory language and Congressional 
intent, and in protecting the interests o f Alaska's citizens.

We feel that if reestablished, it will be o f utmost importance that the commission:

•  Be fully funded at levels that will ensure it will provide the maximum benefit;

•  Remain independent o f any particular state agency;
•  Have the ability to request the attorney general file suit against a federal official

or agency if  the commission determines the federal official or agency is acting in
violation o f an Act o f Congress, congressional intent, or the best interests o f the 
state; and,

•  Have the ability to file suit, independently o f the state, or to provide assistance to
citizens in those instances where the courts deem the state cannot bring a suit on 
behalf o f its citizens.

State and Federal management o f the resources within their respective jurisdictions 
continues to develop through time. We believe it is vitally important for the state to have 
a citizens' commission to monitor and keep pace with these important developments. We 
support HB 87, an act that would reestablish the Citizens’ Advisory Commission o f 
Federal Management Areas in Alaska.

Please contact me at your convenience if there are any questions or concerns. Thank you 
for your time and effort in this important concern.

Respectfully,

Ricky Gease 
Executive Director

V

January 25, 2007



Jan 30 07 10:18p Rex. Arno Alaska Outdoor C 907 376 7197

January 29T200T

PO Box 73902 
Fairbanks, A K  99707-3902 

Ph: (907) 455-4262 / FA X : 455-6447 
aoc@alaska.net 

www.alaskaoutdoorcouncil.org

Alaska Outdoor Council

Representative Carl Gatto, Co-Chairman 
Representative Craig Johnson, Co-Chairman 
Mouse Resources Committee 
Stat^ Capitol Building 
June- .A la sk a 99811

Representatives,

The Alaska Outdoor Council (AO C ) supports the passage o f HB 87 -  Re-establishing the 
Citizens’ Advisory Commission on Federal Areas in Alaska.

The A O C  is a statewide group o f 2,500 members and 45 clubs for a collective 
membership o f l  0,000 Alaskans. Our members enjoy the Alaskan outdoor lifestyle and 
traditions that are so unique to our state. A s  you know, the federal government owns and 
manages millions o f acres o f land in Alaska. Many o f our members have historically 
used those lands for the taking offish, game, and other resources as well as for outdoor 
recreational enjoyment.

Since the passage o f A N IL C A ,  in addition to other subsequent federal legislation and 
administrative rule-making, a number o f conflicts have arisen between Alaskans and their 
federal government. In its former life, the Citizen’s Advisory Commission was effective 
in defining those conflicts so our state policymakers could address them. A O C  believes 
that recent decisions by federal bureaucrats to redefine the balance o f power between our 
state and federal government necessitate a response by the legislature to empanel, and 
empower, Alaskans.

Alaska’s future lies in the land. What will keep future generations here if  we can not 
access federal lands to hunt, fish, trap, drill, dig, recreate, and yes, just view  the 
landscape? With these issues o f land ownership, management, and control, so vitally 
important, it is equally important that we have someone to focus solely on such issues. 
Please re-establish the Citizen’s Advisory Commission on Federal Areas in Alaska as that 
entity.

Sincere!

*8 A m o ,  Executive Director

mailto:aoc@alaska.net
http://www.alaskaoutdoorcouncil.org
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T o : Representative Craig Johnson, Co-chair -  House Resources Committee
Representative Carl Gatto, C  -  House Resources Committee

From : Representative M ike Kelly ( y  

Date: January 17, 2007

Re: Committee Hearing Request -  Bill 87 “An  Act reestablishing the Citizens’

Advisory Commission on Federal Areas in Alaska”

1 respectfully request that HB 87 “An  Act reestablishing the Citizens’ Advisory 

Commission on Federal Areas in Alaska” be scheduled for a hearing next week.

Attached you w ill find a copy o f H B  87 and the Sponsor Statement.

The Citizens’ Advisory Commission on Federal Areas was first established in 1981 by 

the Twelfth State Legislature to provide assistance to the citizens o f Alaska who are 

affected by the management of federal lands within the state. The Commission was 

terminated in 1999 when funding was not allocated by the Knowles administration. It is 

important that the Commission be reestablished to assure that land management decisions 

are consistent with both statutory language and Congressional intent and in protecting the 

interests o f A laska’s citizens.

If I can provide any other relevant information or answer any immediate questions you 

might have, feel free to contact me directly at extension 4976 or contact Sue Stancliff at 

extension 4936.

T h a n k  you.
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Sponsor Statem ent 

House B ill 87

A n  A c t reestablishing the C itizens’ Advisory  Commission on Federal Areas in

Alaska

The Citizens’ Advisory Commission on Federal Areas was first established in 1981 by 

the Twelfth  State Legislature to provide assistance to the citizens o f Alaska who are 

affected by the management o f federal lands within the state. The Commission was 
terminated in 1999 when funding was not allocated by the administration. The need for 

the Commission arose primarily from the passage o f the Alaska National Interest Lands 

Conservation Act ( A N IL C A )  in 1980.

The A N I L C A  placed an additional 104 million acres o f land in Alaska into federal 

conservation system units and outlined specific use requirements anu restrictions for 

those areas. The changes in land status which resulted from the creation and expansion 

o f conservation system units increased the potential for conflict between Alaskans’ 

traditional uses o f these federal lands and the mandates in A N IL C A .  O f  the 239 million 

acres in Alaska which remain under Federal management, there are more than 150 

million acres with conservation restrictions. In addition, there have been significant 

changes in the management directions for all Federal public lands throughout the country. 

Even lands with no specific statutory conservation restrictions are subject to a steadily 

increasing number o f administrative designations and withdrawals that can result in 

reductions in public uses, including hunting, fishing, trapping, timber harvest, mineral 

extraction, grazing, and other resource use opportunities on the Federal public lands.

The commission, through this enabling legislation, is charged with the responsibility of 

researching issues and determining the impact o f federal statutes, regulations and 
management decisions on the citizens o f Alaska in order to minimize or resolve potential 
conflicts. The commission was, and w ill again be effective in assuring that land, water 

and fish and w ildlife management decisions are consistent with both statutory language 

and Congressional intent and in protecting the interests o f Alaska’s citizens.



C i  t i z e n s } A  d  v i s o r y  C o m m i s s i  o n  

o n  F e d e r a l  A r e a s

3700 Airport W»y 
Fairbanks. Alaska 39709 4699 

(907) 451-2775 
fix: 451-2761

Since its creation, the Citizens’ Advisory Commission on Federal Areas has worked 
extensively with public user groups to help them understand federal regulations and policies 
and to ensure that they have a voice in the development o f  those same regulations and 
policies. This report will outline the statutory mandates o f  the Commission and provide a 
brief overview  o f  some o f  its activities during 1997. This document represents the 
Commission’s annual report to the Governor and the Alaska State legislature as required by 
A S  41.37.080(f).

The Citizens’ Advisory Commission on Federal Areas was established by the Alaska State 
Legislature in 1981 to provide assistance to the citizens o f  Alaska who are affected by the 
management o f  federal lands within the state. The need for the Commission arose primarily 
from the passage o f the Alaska National Interest Lands Conservation A c t ( A N IL C A )  in 1980. 
The A N I L C A  placed an additional 104 million acres o f  land in Alaska into federal 
conservation system units. It also delineated specific uses requirements and restrictions for 
those areas.

The changes in land status that resulted from the creation and expansion o f  conservation 
system units increased the potential for conflict between Alaskans’ traditional uses o f  these 
federal lands and the various agency mandates in A N I L C A  and other federal statutes. O f  the 
239 million acres in Alaska which remain under Federal management, there are more than 150 
million acres with conservation restrictions. In addition, there have been significant changes in 
the management directions for all Federal public lands throughout the country. Even lands 
with no specific statutory conservation restrictions are subject to a steadily increasing number 
o f administrative designations and withdrawals that can result in reductions in public uses, 
including hunting, fishing, trapping, timber harvest, mineral extraction, grazing and other 
resource use opportunities on tl e Federal public lands.

The Commission, through its enabling legislation, is charged with determining the impact o f 
Federal statutes, regulations and management decisions on the citizens o f  Alaska in order to 
minimize or resolve existing and potential conflicts. Through the development and
maintenance o f  a good working relationship with the various Federal agencies, the 
Commission has been effective in assuring that land management decisions are consistent with 
both statutory language and Congressional intent, and in protecting the interests o f Alaska’s 
citizens.

Extension o f  the Commission’s current termination date o f  June 30, 1998 is proposed in SB 
236 and H B  346, now under consideration by the Legislature Both proposals would extend 
the termination date for an additional ten years. Should no extension be authorized, the 
Commission will cease operations at the end o f  the current fiscal year.



The duties o f the Citizens’ Advisory Commission on Federal Areas are mandated in AS  
41.37.080. These duties include:

(a) “The commission shall consider, research and hold hearings on the consistency with 
federal law and congressional intent on management, operation, planning, development 
and additions to federal management areas in the state.

(b) The commission shall consider. .search and hold hearings on the impact o f  federal 
regulations and federal management decisions on the people o f  the state.

(c) The commission may, after consideration o f the public policy concerns under (a) and 
(b) o f  this section, make a recommendation on the concerns under (a) and (b) o f  this 
section to an agency o f the state or to the agency o f  the United States which manages 
federal land in the state.

(d) The commission shall consider the views, research, and reports o f  advisory groups 
established by it under A S  41.37.090 as well as the views, research, and reports o f 
individuals and other groups in the state.

(e) The commission shall establish internal procedures for the management o f the 
responsibilities granted to it under this chapter.

(f) The commission shall report annually to the governor and the legislature within the 
first 10 days o f  the regular legislative session.

(g) The commission shall cooperate with each department or agency o f the state or with 
a state board or commission in the fulfillment o f their duties.

To  ensure that it meets its mandates and responsibilities under the law, the Commission has 
adopted the following goals and objectives statement.

I. To provide a citizens’ forum to facilitate improvement in intergovernmental relations 
regarding federal area management issues.

II. T o  ensure that the impacts on Alaskans by federal area managers are minimized

III. To  advocate for consistency, with the law, in the management o f federal areas.

IV . To  circulate information to the public on federal area management.

To fulfill these goals, the Commission will perform the following functions:

The Commission will monitor federal agency planning, management activities and
implementation efforts.

The Commission will review any proposed exchange o f  federal public lands.



Commission research and analysis o f special projects mandated by A N IL C A  or other federal 
statutes will continue.

The Commission will become involved at the earliest stages o f any planning effort for the 
conservation system units established or expanded by A N IL C A .

Commission efforts to resolve conflicts between federal land managers and land users will be 
emphasized.

The Commission will work to assure that the best interests o f the State o f Alaska are brought 
into the decision making process.

The Commission will work with the congressional delegation and monitor proposed federal 
legislation and regulations that have an impact on the administration and management o f 
federal lands in Alaska.

The Commission will continue to report to the Governor and the Legislature on any 
recommendations made on federal land management decisions that affect Alaskans.

Since beginning full time operations, the Commission has worked closely with both federal 
and state agencies and with individual and organizational contacts to thoroughly analyze 
issues before submitting comments and recommendations. In recent years, due to significant 
reductions in staff and budget for the Commission, staff has coordinated an increasing portion 
o f  its work with other state agency personnel. Through various cooperative efforts, primarily 
with the Division o f  Governmental Coordination, the Alaska Department o f  Fish and Game 
A N I L C A  Program, and the Department o f  Natural Resources, the Commission has remained 
effective in monitoring, analyzing and submitting recommendations on a wide array o f federal 
land management proposals and initiatives. This team approach has worked to the benefit o f 
the Commission and the other state agencies involved in implementation o f A N IL C A  and 
other Federal land managing statutes.

Although the Commission’s role is advisory, it has the authority under AS  41.37.100 to 
request the attorney general file suit against a federal agency or official i f  the Commission 
determines that the federal agency or official is “acting in volation o f  an Act o f Congress, 
congressional intent, or the best interests o f the State o f Alaska.

’ jr v  m ft V v  l"‘virnrnr*'\ : - v • ■/ V. ' f. ••• r MM
I \i l l v f  P i  pV;i l l  N p lT V f :£•>JU ? X T !  X ; H  1 ■*. '• •>-'v*.'" 1 . "V v.v* t fi&t. i'i .:: v i.,

The Commission is composed o f sixteen members, eight appointed by the Governor and eight 
appointed by the Legislature. Current Commission officers are: Chairman, Ms. Thycs Shaub 
(Juneau) and Vice-Chairman, Mr. Del Ackels (Fairbanks). The Chairman, Vice-chairman and 
Sen. Rick Halford (Chugiak), Mr. Steve Porter Anchorage) nd Mr. Don Finney (Ward Cove) 
comprise the Commission’s Executive Committee. A  full list o f the members for 1997 is 
included at the end o f  this document.



There is currently one staff position for the Commission: an executive director, Stan Leaphart. 
The office is located in the Department o f Natural Resources Northern Regional Office, 3700 
Airport Way, Fairbanks, A K  99709-4699. (907)451-2775. F A X  451-2761.

Activities for 1997 were divided between reviewing and commenting on federal agency 
planning documents and regulations, monitoring proposed federal legislation, and 
investigating citizens’ complaints about federal agency actions. Commission staff also 
participated in a number o f  groups working to resolve various federal land management 
issues. This participation is discussed in greater detail later in this report.

Special effort is made to ensure maximum levels o f  public participation in agency management 
and policy decisions affecting the federal public lands in AJasxa This is accomplished through 
regular contact with individuals, organizations, and interest groups interested in or affected by 
land management decisions. Commission staff monitors the Federal Register on a daily basis 
and routinely provides other State agencies, organizations, interest groups and individuals 
with copies o f notices and proposed or final regulations and policies. Commission files, with a 
16 year collection o f information and background material, have also become a useful 
resource for researching the implementation o f A N IL C A  and other federal statutes affecting 
federal public lands in Alaska.

As a major part o f its mandated duties, the Commission reviews and provides comments and 
recommendations on federal land management agency planning documents, policies and 
proposed regulations. In conducting its review, the Commission consults with affected user 
groups and land owners, as well as with interested groups and organizations and with other 
state and federal agencies.

In recent years, due to staff and budget reductions, the Commission has been unable to 
sponsor public meetings solely for gathering public input on specific issues. However, at each 
regular Commission meeting, opportunh'es are provided for members o f  the public to present 
their views and concerns on any matter concerning federal public land management. Staff also 
makes an effort on a regular basis to consult with representatives from a wide range o f 
organizations and interest groups. Minutes o f Commission meetings, as well as copies o f all 
comments and recommendations made by the Commission are also available upon request.

Following is a brief overview and status report o f a number o f major issues in which the 
Commission was involved during the past year and which we are currently monitoring. The 
list does not include every issue or activity with which we have been involved. The reader is 
also reminded that what is presented here is only a brief summary o f  each. Commission 
members and staff are always available to provide more information or a more in depth 
explanation o f  any o f  the issues and activities outlined in this report.



N ational P a rk  Service

Com m ercial Fishing Regulations- Glacier Bay National Park. This has become 
a perennial issue with which the Commission has been involved since 1982, our first year o f 
operation. Commission members and staff have been involved with a number o f  different 
attempts to reach some equitable resolution to the commercial fishing issue within Glacier Bay 
National Park. The Commission’s 1996 Annual Report outlines the effort that took place in 
1995 and 1996. Some progress toward resolving the complicated issues was made, but the 
effort stalled in M a y  1996 when the National Park Service, who had organized the meetings, 
raised concerns about potential conflicts with the Federal Advisory Committee Act.

In April 1997 the agency withdrew draft regulations that were originally referred in August 
1991 and issued a new set o f proposed regulations addressing commercial fi .»ing within the 
boundaries o f the park. The public review period remains open until M ay 15, 1998. As 
currently proposed, these regulations would close Glacier Bay proper to all commercial 
fishing, but would provide certain limited exemptions over a 15 year phase-out period. 
Commercial fishing in the park’s marine waters outside Glacier Bay proper would be 
authorized, subject to reexamination at the end o f  15 years. With respect to designated 
wilderness water within the park, all commercial fishing would be terminated. However, 
certain crab fishermen who are essential to an existing multi-agency research program being 
conducted in the Beardslec Islands area may be authorized under a cial use permit to take 
crab for the remaining five to seven years o f the project.

A s  part o f  the rulemaking effort, the NPS held public workshops in November and De'em ber 
1997 to discuss the proposed regulations and the alternatives being examined in the draft 
environmental assessment. The workshops were designed to provide an opportunity for an 
informative exchange on the legal, policy and resource issues associated with commercial 
fishing in the park. In conjunction with the NPS sponsored workshops, the State has 
established a working group consisting o f representatives from the fishing industry, regional 
and national environmental organizations, State resource agencies and this Commission.

The State working group has made progress toward resolution o f this issue. However, a 
number o f  significant issues remain. These include: conditions under which fishing along the 
outer coast will continue; the role o f  the NPS and the State in the management o f fisheries and 
fish resources; and the establishment o f "no-take" marine reserve areas within the park. 
Additionally, the working group is preparing recommendations on S. 1064, the "Glacier Bay 
Management and Protection Ac t," to be presented at hearings before the U.S. Senate 
Committee on Energy and Natural Resources

The Commission has been consistent in its support for the continuation o f commercial fishing 
in Glacier Bay. W e are committed to working with all parties involved in an effort to achieve 
a solution that is equitable for the industry, protects the resources within the bay and 
maintains the State o f  Alaska’s ability to .nanage the fishery. W e  will continue to work with



the fishing industry, other State agencies, the National Park Service, and the Congressional 
delegation toward that goal.

U.S. Fish <& W ildlife Service

Endangered Species Act. During 1997 there were an number o f regulatory actions 
related to the Endangered Species Act (ESA). These actions ranged from proposed revisions 
to regulations and policies that affect the national E S A  piogram to actions which directly 
affect species o f animals (and activities) in Alaska. Following is a brief summary o f some 
those proposals and actions.

Steller's E ider . On June 11, 1997 the U.S. Fish &  Wildlife Service (FW S) issued final 
regulations (effective July 11) listing the Alaska breeding population o f  the Stdler’s eider as 
threatened under the Endangr-ed Species Act. This action was based upon the agency’s 
determination that there has been a substantial decrease in the species’ nesting range in 
Alaska, a reduction in the number o f  Steller’s eiders nesting in Alaska and the resulting 
increased vulnerability o f  the remaining breeding population to extirpation. The agency has 
determined that as a result o f  their low numbers and restricted breeding range, the Alaska 
breeding population is at risk from natural and human-caused factors. N o  critical habitat is 
being designated at this time.

The current breeding distribution o f  the Steller’s eider encompasses the arctic coastal region 
in Alaska from Wainwright to Prudhoe Bay up to 90 kilometers (54 miles) inland, 'vith the 
majority o f  the range o f the species largely contained within the National Petroleum Reserve- 
AJaska (N P R -A ). Historically, this species also nested in western Alaska (primarily the 
Vukon-Kuskokwim Delta), but is now virtually absent as a breeder from that area, as well as 
that portion o f  the North Slope east o f  Prudhoe Bay. The majority o f  the world’s population 
nests in arctic Russia. The Russian population is not being listed.

Under the ESA , a species may be determined to be endangered or threatened due to one or 
more o f the following five criteria: 1) Present o r threatened destruction, modification, or 
curtailment o j  its habitat o r range', 2) Overutilization fo r  commercial, recreational, 
scientific, o r educational purposes', 3) Disease o r predation, 4) The inadequacy o f  existing 
regulatory mechanisms', and 5) Other natural o r manmade facto rs affecting its continued 
existence. As with the Steller sea lion, the cause o f the decline in the Steller’s eider is unclear. 
The FW S  has determined that as a result o f their low numbers and restricted breeding range, 
the Alaska breeding population is at risk from both natural and human caused factors.

Section 7(a) o f the E S A  requires federal agencies to evaluate their actions with respect to any 
species that is proposed or listed as endangered or threatened. Consequently the FW S  has 
indica’ed that it anticipates consultation with the U  S Arm y Corps o f Engineers and the U.S. 
Department o f Transportation to avoid impacts to Steller’s eiders from wetlands fill permitting 
and other activities on the North Slope. Consultation is also expected with the Bureau o f



Land Management to identify potential impacts within N P R -A , the Mineral Management 
Service for oil and gas lease sales in the outer continental shelf and the National Marine 
Fisheries Service for commercial fishing regulations In addition, development o f  a recovery 
plan for the Steller’s eider will be initiated upon listing.

Alexander Archipelago W o lf  &  Queen Charlotte Goshawk.

During 1997 the F W S  continued the rangewide status reviews for the Alexander Archipelago 
w o lf and the Queen Charlotte goshawk. Initially, the FW S  requested comments on its use o f 
management guidelines, projected timber harvest levels and data from the 1979 Tongass Land 
Management Plan (TLM P ) to prepare the status reviews for these two sub-species. Following 
the release o f the revised Tongass Land Management Plan in mid-year, the FW S  requested 
information, data, or comments on the status o f  the w o lf and goshawk population in 
Southeast Alaska under the provisions o f  that plan. In September 1997, the agency released 
its determination that listing as threatened or endangered was not warranted for either species.

While use o f  the 1979 T L M P  as the basis for determining the future status o f the w o lf and 
goshawk populations would have almost certainly resulted in listing under the ESA , listing 
was avoided under the revised 1997 TLM P . However, management actions under the new 
forest plan will result in a de fac to  listing, with similar consequences for any future resource 
development activity on the Tongass National Forest. These actions include designation o f 
extensive habitat conservation areas for both the w o lf and goshawk, old-growth reserves and 
other areas where no timber harvest will occur. Consultation between the Forest Service and 
the F W S  on any management action that might adversely impact either species will also be 
required.

No Surprises Policy. The FW S  and the National Marine Fisheries Service (N M FS ) released 
proposed regulations that would codify the Endangered Species Act “N o  Surprises” policy 
that originally was issued by t,,e two agencies in 1994. This policy is intended to provide 
regulatory assurances to the holder o f an incidental take permit issued under sections 10(a) o f 
the E S A  that no additional land use restrictions or financial compensation will be required o f 
the permit holder with respect to species adequately covered by the permit, even if unforeseen 
circumstances arise after the permit is issued indicating that additional mitigation is needed for 
a given species covered by a permit.

In amendments to the E S A  enacted in 1982, Congress authorized FW S  and N M F S  to issue 
permits allowing the incidental take o f listed species in the course o f  otherwise lawful 
activities, provided activities arc conducted according to a conservation plan (or habitat 
conservation plan or HCP) designed to further the long-term conservation o f the species and 
to avoid jeopardy to the continued existence o f  the species. Congress’ intent was to “address 
the concerns o f private landowners who arc faced with having otherwise lawful actions not 
requiring Federal permits prevented by section 9 [ESA] prohibitions against taking...” (H R 
Rep. No. 835, 97 Congress)



The Commission’s initial analysis indicated that both the policy and the proposed regulation 
changes will help to reduce the regulatory and financial burden o f  private landowners who 
may find threatened or endangered species on their property.

Steller Sea Lion. On M ay 5, 1997 the National Marine Fisheries Service (N M FS ) issued a 
final rule reclassifying one segment o f the Steller sea lion population from threatened to 
endangered status. Based on biological information collected since the species was first listed 
as threatened in 1990, the agency decided to reclassify the sea lion as two distinct population 
segments under the E S A . The population segment found west o f  144°W longitude (a line 
near Cape Suckling) will be reclassified as endangered. The remainder o f  the sea lion 
population will remain listed as threatened.

A s  part o f  the 1990 listing action, there were a number o f  regulations adopted that were 
designed to protect the sea lion population. These included: 1) prohibiting the discharge o f 
firearms at or near a sea lion; 2) designation o f  buffer zones around specific haulouts and 
rookeries; 3) designation o f  critical habitat and; 4) restrictions on fishing activities (both 
spatial and temporal). In addition, the N M F S  has established quotas for the “take” o f sea 
lions incidental to commercial fishing operations. According to the notice, the current 
negligible impact determination for these incidental takes may have to be reassessed. The 
agency is not proposing to designate any additional areas as critical habitat.

The effects o f  this change in classification from threatened to endangered is hard to predict as 
the agency has concluded that: “A  final determination with respect to whether existing 
regulatory mechanisms are adequate is difficult to make, given the lack o f  a clear cause o f  the 
decline....However, in some cases, even after further study, it may be difficult or impossible to 
make definitive determinations about the adequacy o f  specific regulations because o f  the lack 
o f  understanding o f all the mechanisms contributing to the decline or vulnerability o f Steller 
sea lion populations.”

Bureau o f  Land M anagement

L a w  Enforcement Regulations- C rim ina l. These proposed revisions to the B L M  law 
enforcer, -n t regulations (43 C FR  Part 9260) generated extensive nationwide controversy. 
Although the agency categorized the changes as simple “housekeeping" type revisions, many 
o f  the proposed revisions were much more substantive in nature. The Commission identified 
several new parts that attempted to extend the agency’s management authority beyond that 
specifically allowed by statute, in spite o f  claims to the contrary. Additionally, we found other 
new parts that outlined authorities which do not appear in the existing regulations and which 
were the primary basis for the widespread concerns that the agency was proposing a 
significant expansion o f its law enforcement authority.

For example, a key section stated that the regulations apply to “activities on or having a clear 
potential to affect water bodies on or adjacent to B L M  lands.” In its discussion o f  the 
proposed regulations B L M  asserted that this statement was “not an attempt to establish 
ownership over those waters [on or adjacent to B L M  lands), but an attempt to clarify B L M ’s



jurisdiction for protection o f resources.” In fact, the Commission argued, the B L M  has no 
jurisdiction over waters or lands that are not in Federal ownership.

In addition, several sections o f  the proposed regulations did not reflect specific statutory 
guidance found in A N I L C A  for ».ie management o f  federal public lands in Alaska. For 
example, various portions o f  proposed rules contained prohibitions or restrictions on access 
development o f  rights-of-way and associated facilities, camping, use o f firearms, boats, and 
motor vehicles that were inconsistent with Alaskan specific regulations and policies. Other 
sections potentially would have created conflicts with State statutes and management 
programs on water use and water rights.

Due to the strong objections from the public, numerous public land user groups, as well as 
state and local governments, the B L M  decided to withdraw the proposed revisions. While the 
Commission supported the concept o f revising the existing regulations for the purposes o f 
simplification, we strongly objected to the apparent attempts to expand the agency’s authority 
beyond that allowed under existing statutes. No  further revisions o f  these regulations have 
been proposed.

D E P A R T M E N T  O F  T H E  INTERIOR

Revised Statute 2477 R ights -o f-wav -Revised Interim Policy. This interim policy, issued in 
January 1997, repealed the 1988 Department Policy. In his memo outlining the interim policy, 
Secretary Babbitt pointed out that the Hodel policy “was not promulgated according to 
rulemaking procedures and is not a rule. ’ While that statement is legally correct, the Hodel 
policy was developed after extensive consultation with Alaska and the other Western public 
lands states. The department chose to develop and adopt this new interim policy unilaterally, 
without any consultation from outside the DO I. It also maintained the 1993 moratorium on 
processing o f  RS2477 assertions, except in cases where there is a demonstrated, compelling 
need to make a determination. Further, it established a revised policy for carrying out any 
determinations that the D O I might be called upon to make regarding RS2477. As a practical 
matter, the Hodel policy had been inoperative since 1990 so the argument was made that little 
was lost by its repeal. However, the Commission identified several problem areas in this 
interim policy, both substantive and procedural. The Commission presented the following 
concerns to the Alaska State Senate Resources Committee in February 1997 during hearings 
on the RS2477 issue.

Following Interior's 1994 release o f draft regulations on RS 2477, Congress attached 
provisions to the department's appropriation bill for F Y  96 that prohibited use o f funds for the 
promulgation, adoption and implementation o f  final regulations. The appropriations bill for 
F Y  97 allowed publication o f  final regulations, but states that no regulations may become 
effective unless authorized by an act o f Congress. That prohibition remains in effect for the 
current ( F Y  98) federal fiscal year The 1997 interim policy appeared to be an effort to 
circumvent congressional intent in establishing the prohibition.

The interim policy recognized that anyone making a claim o f  the existence o f an RS 2477 
right-of-way continues to have the option o f seeking validation o f the claim in court While



(his remains true regardless o f D O I policy, there was concern that this policy would negatively 
impact any future court action on an RS 2477 right-of-way. Any adverse decision on the part 
o f a D O I  agency would affect the outcome o f any quiet title action, particularly since D O I 
would be a party to any action on a claim involving lands under its management authority.

The interim policy did provide for an entity to request the L 01 to make a determination o f 
validity in advance o f  adoption o f final regulations if there is a “demonstrated, compelling and 
immediate need" for such determination. The policy contains no definition or explanation o f 
what constitutes a “demonstrated, compelling and immediate need.” I f  the department did not 
determine such a need existed a request would not be processed.

The Commission identified no problem with the requirement in the policy that lands must not 
have been withdrawn, reserved or otherwise unavailable pursuant to RS 2477 for a right-of- 
way to be established. This has long been a recognized and accepted requirement. In fact, in 
the State’s RS 2477 project, extensive research was done to determine the status o f  lands at 
the time a right-of-way may have been established.

One o f  the major problems o f  the 1994 draft regulations was the definition o f construction. 
The draft regulations would have required that in order to meet the definition o f  construction, 
intentional physical acts must have been performed with the achieved purpose o f  preparing a 
durable, observable physical modification o f land and that the modification be suitable for 
highway traffic. Creation o f a right-of-way by passage o f  vehicles or people (the so-called 
“public user" standard) would only be recognized i f  the right-of-way was subsequently 
maintained by acts that meet the requirements o f  construction. The interim policy maintained 
the same restrictive definition and criteria. The Commission pointed out that the courts have 
long recognized the validity o f rights-of-way created through the passage o f  vehicles, pack 
animals and even foot traffic. Many trails still in use today in Alaska were created by simple 
public use.

A s  with the section on construction, the interim policy reflected the excessively narrow 
definition o f  highway proposed in the 1994 draft regulations. In order to meet the standard in 
the interim policy an RS 2477 would have to constitute a thoroughfare used prior to October 
21, 1976 by the public for the passage o f vehicles carrying people or goods from place to 
place. The Commission found that definition inconsistent with previous standards and, 
therefore, unacceptable.

In response to this interim policy, Senator Stevens proposed language in a supplemental 
appropriations bill addressing the issue o f RS 2477 rights-of-way. Senator Stevens’ proposal 
was designed to prevent unilateral change to existing policies and standards with respect to 
validating RS 2477 rights-of-way through the regulatory process. Subsequently, the proposal 
was removed from the appropriations bill under an agreement whereby the Department o f the 
Interior would submit proposed legislation on the subject. In August 1997, Secretary Babbitt 
sent a draft proposal to Congress As o f the date o f this report, no bill has been introduced.



Denali National Park North Acce s S tudy. In 1995, the Commission endorsed a proposal 
for the private consi jction o f  a railroad into the northern portion o f Denali Park and 
Preserve. In addition to specifically supporting the railroad the Commission also expressed its 
general support for the concept o f a northern access route into the park.

In April 1996, Congress directed the National Park Service to conduct a feasibility study for a 
northern access route into Denali National Park and Preserve. The study was to be completed 
within one year, utilizing existing funds and taking into consideration the “viewpoints o f  all 
interested parties, including the tourism industry and the State o f  Alaska.” (Public Law  104- 
134) Further fhe study was to be conducted solely by N P S  planning personnel permanently 
assigned to Alaska in consultation with the Alaska Department o f  Transportation and Public 
Facilities.

In M ay 1996 a study group consisting o f representatives from the National Park Service, 
Alaska Department o f Natural Resources, Alaska Department o f  Fish and Game, Alaska 
Department o f Transportation and Public Facilities, Office o f  the Governor- Division o f 
Governmental Coordination and the Citizens’ Advisory Commission on Federal Areas began 
the preparation o f  this northern access feasibility study. During a series o f  monthly meetings, 
issues were defined, information sources identified, and existing data was compiled. In 
addition, information was solicited from a wide range o f  interests, organizations and user 
groups to help determine the need and feasibility for an additional access route into the park.

The various alternatives examined ranged from a pioneer road, to a two-lane gravel road, to 
an all-season paved road and both a publicly and privately funded railroad into the Kantishna 
area o f the park. While no specific alignment was defined, a general route corridor along the 
Stampede Road was identified. The estimated costs, permitting requirements and other 
compliance issues were outlined. For example, the report estimates that the cost o f 
constructing an approximately 80 mile road from the existing George Parks Highway near 
Healy to the Wonder Lake/Kantishna area within Denali National Park would range from $87 
million for gravel and $100 million for paved. The cost to construct a railroad o f  similar 
length and along the same general route would range from $136 million to $213 million. The 
report estimates that more than 247,000 people per year would use a northern access road.

The information in the report was initially conveyed to the public in three meetings held in 
Anchorage, Healy and Fairbanks in January 1997. A  final report was prepared by the study 
group and submitted to the Department o f the Interior in April 1997. That report was 
transmitted to Congress in October 1997.

Alaska Land Managers Forum - Permitting W ork G rou p . During 1997, Commission staff 
continued its work with the Alaska Land Managers Permitting Work Group. This group 
consists o f  representatives from the Division o f Governmental Coordination, Department o f 
Commerce and Economic Development, Department o f  Natural Resources, Department o f 
Fish and Game, U.S. Fish and Wildlife Service, National Park Service, U.S. Forest Service,



Bureau o f  Land Management, Alaska Visitors Association and the Alaska Wilderness 
Recreation and Tourism Association.

The work group is engaged in a cooperative effort to develop a streamlined permitting 
process for commercial visitor service providers operating on the public lands in Alaska. The 
Alaska Land Use Council first identified the need for some type o f  permit streamlining in the 
early 1980's. Since that time the issue has been raised at numerous conferences, symposiums 
and workshops involving the visitor service industry.

Progress by the work group has been good. In October an inter-agency guide, Commercial 
Visitor Services in  Alaska, was released by the A L M F . This excellent and well-received 
publication provides guidelines for obtaining commercial visitor service permits and licenses 
on State, Federal and Native owned lands o f  Alaska. The working group is examining the 
potential for standardizing policies and procedures for liability insurance, issuing multi-year 
permits, developing standardized applications and reporting forms. Commission staff is 
currently analyzing all use report forms in an effort to develop a single reporting form that 
may satisfy the reporting needs o f  the various State and Federal land management agencies. 
Additionally, we will continue involvement with the work group’s other efforts.

H .R . 901-American Land Sovereignty Protection A c t. The Commission supported 
passage o f H.R. 901, which would require Congressional approval o f  all future designations o f 
areas as either Biosphere Reserves or World Heritage Sites. The Commission’s following 
concerns about international land designations were presented to the Alaska House o f 
Representatives State Affairs Committee during consideration o f  House Joint Resolution 
(HJR) 14.

' ‘While we feel we still have a Jot to learn about international land designations 
such as ‘Biosphere Reserves’ and ‘World Heritage Sites’ under the United Nations 
Scientific, Educational and Culture Organization (U N ESC O ), the Commission 
shares the growing concerns about these programs. W e  are particularly concerned 
about the effects o f  designation on the ability o f  the State o f Alaska to exercise its 
management authorities over its natural resources, including fish and wildlife, as 
well as the potential impacts to private property interests either within or adjacent 
to areas designated under one o f these programs.

The United Nations’ Man and the Biosphere Program was created in 1968 and the 
World Heritage Convention in 1972. In the intervening years these programs have 
operated in relative obscurity, at least as far as the American public is concerned 
In fact, previous UNESCO operational guidelines discouraged publicity about 
nomination o f an area for designation with the following guidance:



‘In all cases, as to maintain the objectivity o f the evaluation process and to 
avoid possible embarrassment to those concerned, State parties should 
refrain from giving undue publicity to the fact that a property has been 
nominated... pending the final decision to the Committee o f the nomination 
in question. Participation o f  the local people in the nomination process is 
essential to make them feel a shared responsibility with the State party in the 
maintenance o f  the site, but should not prejudice future decision-making by 
the committee.’ (House Report 104-835, September 24, 1996)

This guidance has been revised in the most recent (February 1997) operational 
guidelines to state that: “Participation by local people in the nomination process is 
essential to make them feel a shared responsibility with the State party in the 
maintenance o f  the site.” No  doubt this change was precipitated by recent adverse 
publicity about these programs.

In spite o f  the past policy o f not publicizing nominations, events such as those 
surrounding the proposed N ew  World Mine near Yellowstone National Park and 
continuing efforts to designate a Beringian Heritage International Park, have 
increased the public’s awareness o f these programs and their potential to affect 
local management prerogatives or resource development projects.

In another case, the proposal to develop the W indy Craggy copper mine near the 
mouth o f the Tatshenshini River in British Columbia provided the impetus for the 
Department o f  the Interior to nominate Glacier Bay National Park as a World 
Heritage Site in 1991. In its submission letter, Interior also “(n)oted environmental 
threats to the area posed by the patented mineral claims on the Brady Icefield, ten 
Native allotment claims inside the park [and] the existence o f commercial fishing in 
Glacier B a y ..."  (Land Reborn: A  History o f Administration and Visitor Use in 
Glacier Bay National Park and Preserve. Theodore Catton, p. 270). One cannot 
help but wonder how these statements fit the program’s guidelines to garner 
support by local fishermen and allotment owners tor support o f  the nomination and 
“maintenance o f  the site.” Glacier Bay’s status as both a World Heritage Site and 
a Biosphere Reserve continues to be major factor in the continuing effort by the 
National Park Service and a number o f environmental organizations to close the 
bay to commercial fishing activity.

There are 4 Biosphere Reserves in Alaska: Glacier Bay-Admiralty Island Biosphere 
Reserve, Denali National Park and Biosphere Reserve, Noatak National Preserve 
and the Aleutian Islands Unit o f the Alaska Maritime National Wildlife Refuge. In 
addition, there are 8 World Heritage Sites in Alaska: Arctic National Wildlife 
Refuge, Denali National Park and Preserve, Gates o f the Arctic National Park and 
Preserve, Katmai National Park, Wrangell-St. Elias National Park and Preserve, 
Glacier Bay National Park and Preserve, Cape Krusenstern Archeological District 
(Cape Krusenstern National Monument, and the Aleutian Island Unit o f  the Alaska 
Maritime National Wildlife Refuge. Six o f  these areas have been nominated for 
listing, with only Glacier Bay and Wrangell-St. Elias actually inscribed as World



Heritage Sites. In practice, there does not appear to be any distinction made 
between nominated and inscribed areas.

Although designation o f an area as either a Biosphere Reserve o f  a W orld Heritage 
Site is not supposed to convey any regulatory powers over lands within the United 
States to U N E S C O  or other international entities, there are numerous examples o f 
how designation influences management decisions by Federal agencies. This 
Commission also shares the concerns expressed by H JR  14 and H.R. 901 about the 
potential effect on private property rights and values on lands within or adjacent to 
designated areas and that administrative actions to designate lands pursuant to 
international agreements can conflict with congressional constitutional 
responsibilities and State sovereign capabilities.

While the full effect o f  designation is not readily apparent, this Commission 
believes that there is sufficient concern to justify approval by Congress, State or 
local government or affected private property owner, as appropriate. Again, we 
urge passage o f  HJR  14. The Commission will also be submitting a letter o f 
support for H .R. 901.

H.R. 901 passed the U.S. House of lepresentatives in October 1997. It is awaiting action in 
the U.S. Senate. In the interim, no additional sites in the United States have been nominated 
for designation as either World Heritage Sites or Biosphere Reserves.

S. 268- National Parks Overflights Ac t o f 1997. Commission stcff analyzed this proposed 
legislation. The following analysis, which was provided to the State’s Washington, D  C. 
office, identified many potential problems i f  the provisions o f  this proposal were applied to 
national park units in Alaska.

Staff recognized that excessive aircraft overflights could be intrusive for park visitors and 
hazardous in certain situations, as demonstrated by mid-air collisions over Grand Canyon 
National Park. A t the same time, there is a clear recognition o f  the importance o f  aircraft use 
in Alaska, including their use within all conservation system units, written into A N IL C A  and 
its implementing regulations. That recognition and the ability o f the public to continue its use 
o f  aircraft within national park units and the growth o f the flightseeing industry could be 
seriously jeopardized by this legislation. This is due, in part, to the fact that the legislation 
appeared to have fairly vague and potentially arbitrary criteria which could form the basis for 
restricting aircraft uses based upon the perception o f adverse effects or impacts on park 
resources. Additionally, we determined the proposed time requirements for submitting 
recommendations and plans to be unrealistic and would prevent adequate and meaningful 
public participation in the process

The suggestion was made to add language to the bill stating. “Nothing in this Act is intended 
to affect the provisions o f Section 1110 o f  the Alaska Interest Lands Conservation Ac t (16 
U S C  3170)." It was also suggested that reference to the regulations at 36 C FR  Part 13 and 
43 C FR  Part 36 which outline the procedures necessary for implementing any restrictions on 
access into Alaskan park units be included.



What this proposed legislation failed to recognize is that sightseeing flights over a national 
park unit is one o f the least damaging means o f visiting the area. It requires no roads or trails 
and no structures or facilities within the park itself. Absent the deliberate low-level 
harassment o f wildlife, the primary impact is to the experience o f  other park visitors. There 
are virtually no impacts to the wildlife, water, or vegetation resources. More importantly, for 
Alaska, the legislation simply did not .ecognize the importance o f  aircraft to the basic 
transportation infrastructure o f  this state, nor the serious effects that it could have for 
Alaskans.

It was also not clear from our analysis how the purposes o f this legislation would interact with 
the recommendations that are to be made by the joint F A A /N P S  National Parks Overflights 
Working Group. This group was formed in M ay 1997 and tasked with recommending 
proposed regulations that would define the process for reducing or preventing the adverse 
effects o f  commercial sightseeing flights over national park units. The group was to have 
completed its work by September 22, 1997. It is our understanding that this bill will be 
extensively modified, pending the working group’s report.

H .R . 1420- the National W ild life  Refuge System Im provem ent A c t o f 1997. This bill was 
signed into law as Public Law  105-57 on October 9, 1997. This statute provides an organic 
act for the National Wildlife Refuge System, similar to those which exist for other public 
lands. Its principal focus is to establish the conservation mission o f  the refuge system, provide 
Congressional guidance for management o f the system, provide a mechanism for unit-specific 
refuge planning, and give direction and procedures for making determinations regarding 
wildlife conservation and public uses o f  the system.

During consideration o f  this proposal, the Commission worked with other State agency 
personnel experienced with the implementation o f A N IL C A  provisions with respect to the 
Alaskan units o f the refuge system to provide comments and recommendations to the State’s 
Congressional delegation. The result was a bill which protected the specific provisions found 
in A N I L C A  for management o f  the refuges in Alaska while providing guidance for the entire 
system.

The U .S  Fish and Wildlife Service recently announced their intention to develop new and 
revised policies pursuant to the Refuge Improvement Act. The Commission will work with 
the public, State agencies and the Service in this revision process to ensure that the new and 
revised policies are consistent with both the Refuge Improvement Ac t and A N IL C A .
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Am erican Heritage Rivers I r :*:ative. In the 1997 State o f  the Union Address President 
Clinton announced that he hau directed his cabinet to design an initiative to support 
communities in their efforts to "restore and protect America’s rivers." To that end, the 
Council on Environmental Quality (CEQ ) released for public review and comment a proposal 
for an American Heritage Rivers Initiative. This initiative was developed by an interagency 
task force which included the Departments o f Agriculture, Commerce, Defense, Energy,



Interior, Justice, House and Urban Development, the Environmental Protection Agency, 
Advisory Council on Historic Preservation, Arm y Corps o f  Engineers and the National 
Endowment for the Humanities.

Under this program, the Fresident would designate ten rivers as American Heritage Rivers in 
1997. According to the notice, these designated rivers would receive special recognition and 
focused federal support and will “serve as models o f the most innovative, economically 
successful and ecologically sustainable approaches to river restoration and protection for 
communities across the United States." This initiative proposed to assist communities 
through better use o f  existing programs and resources and coordinating the deliver o f those 
services in a manner designed by the community, or “bottom -up” According to the CEQ , 
the initiative would create no new regulatory requirements for individuals or state and local 
governments.

During April and M ay, there were 10 meetings held around the country, during which the 
interagency team talked to communities and “interested parties” to establish criteria for river 
selection, to determine how rivers will be designated and to propose how  the initiative will be 
implemented. There were no meetings held in Alaska. The initiative proposal was released on 
M a y  19, with a comment period o f  only 21 days. Both the initiative and the extremely short 
comment period were immediately protested by a number o f organizations. Additionally, the 
Chairmen o f  6 U .S. House Committees and Subcommittees wrote to C E Q  Chair, Katie 
M cG in ty  requesting an 90 day extension o f  the public comment period, and stating that they 
have “strong reservations about this unauthorized initiative and we are fu fy  aware o f the 
public outcry occurring over the Federal Register notice on this issue." in addition the 
Chairmen further stated that “this Committee has serious concerns about this initiative to 
designate specific areas for special Federal assistance without any authorization from 
Congress. Ironically, it would appear that C E Q  has totally ignored the requirements o f the 
National Environmental Policy Ac t o f  1969 in undertaking this ‘major Federal action’ "  The 
public comment was extended for an additional 90 days.

The Commission’s review determined that the major deficiency o f  the proposal was its failure 
to explain adequately the need to create a new program in order to improve the manner in 
which federal agencies are supposed to conduct business. It was clear that, despite claims to 
the contrary, this initiative constituted a new federal program, not just a realignment o f 
existing ones. W e  concluded that this proposal, complete with an interagency task force o f a 
dozen different federal departments and agencies, assignment o f a federal “river navigator,” 
creation o f  so-called Performance-Based Organizations, and the stated objective to reinvent 
federal programs, would ultimately result in greater federal control over state and private 
properties and greater regulatory burdens. Additionally, by siphoning o f f  agency personnel 
and resources to provide special recognition and focused federal support for newly designated 
heritage rivers, other programs and projects will necessarily suffer. The result would be 
poorer, not better, delivery o f services.

The Commission pointed out that the Government Performance and Results Act (G P R A ) o f 
1993 requires all federal agencies to submit a 5 year strategic plan and an annual performance 
plan to the Office o f  Management and Budget and Congress by September 30, 1997 In



passing G P R A , Congress intended to improve federal program effectiveness and public 
accountability by focusing on end results, service quality and customer satisfaction. W e 
argued that i f  the real motivation behind the proposed American Heritage Rivers Initiative is 
simply to improve agency functions and provide better support to state and local governments 
by utilizing existing programs, it would be more appropriate to address ways o f accomplishing 
those goals in the G P R A  performance and strategic plans without the creation o f  a new 
federal program.

The Commission also found the proposed process for nomination o f  an American Heritage 
River to be highly suspect. The AH R J uses the term “river community” and states that it is 
self defined by the members o f  the community. Based upon this criteria and the discussion in 
the notice, it appeared that any group could define itself as a river community and submit a 
nomination to designate a river under the AH R I. While it is “highly recommended” that 
nominations for designation o f a river be accompanied by letters o f  support from other 
members o f the community, and a local mechanism that allow members o f  a community to 
comment on the nomination must be outlined, it was unclear how much community support is 
necessary for designation or what level o f opposition would prevent designation. In spite o f 
assurances to the contrary, we foresaw the possibility o f  designation o f  a river or river area 
over the objections o f the local city, county, borough or state governments. W e  further 
recommended that, i f  this initiative was to be implemented, changes needed to be made to 
allow nominations only upon full approval by the legally recognized govemment(s) 
responsible for management o f  the nominated river or river area.

The Commission concluded that the proposed American Heritage Rivers Initiative was an 
unnecessary duplication o f existing programs, which would do little to enhance the functions 
o f  those programs or the delivery o f  services. W e strongly recommended against it adoption.
In spite o f  considerable opposition throughout the country, primarily from the western states, 
the initiative was adopted. More that 200 nominations, none in Alaska, for A H R I 
designations are currently under consideration. N o  decision date has been announced.

The Alaska National Interest Lands Conservation Ac t passed in December 1980. In the 
intervening 17 years the level o f federal land management planning, accompanied by regulation and 
policy development has been unprecedented. The impacts to the citizens o f  Alaska and their uses 
o f the federal public lands have been considerable. The level o f planning by federal agencies will 
remain high into the foreseeable future. As a general rule, federal land management plans are 
revised on a 10 to 15 year schedule. Federal agencies will soon begin revising many o f the original 
A N IL C A  mandated plans for national park and wildlife refuge units. A t the same time, numerous 
unit specific resource management plans, development concept plans, land protection plans and 
public use management plans continue to be released.

Problems and conflicts between federal land mangers and public land users also continue. During 
1997, Commission staff provided assistance to individuals having problems with access to private 
property within national park units and commercial visitor service activities on federal lands. 
Whenever possible, the staff will continue to provide similar assistance in 1998 Additionally, the



Commission remains committed to resolving the commercial fishing issue in Glacier Bay National 
Park.

I f  the statutory authorization for the Citizens' Advisory Commission on Federal Areas is extended, 
we will continue to advocate for maximum levels o f public involvement in the banning and 
regulatory processes o f  all federal agencies and for the protection o f customary and tr iditional uses 
o f the federal public lands throughout Alaska. As competition for public resources increases, 
cooperation and understanding between user groups will be critical to successful management o f 
these areas. A t the same time, federal land management agencies must recognize the role o f the 
public in their planning and regulatory efforts and the effects o f their decisions on the citizens o f 
Alaska. This Commission will strive to work toward these and other stated goals during 1998.
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IN  T H E  L E G IS L A T U R E  O F  TH E  S T A T E  O F  A L A S K A  

T W E N T Y -F IF T H  L E G IS L A T U R E  - F IR ST  SESSION

B Y

O ffe re d :
Referred:
Sponsors): REPRESENTATIVE KELLY

A  B IL L  

F O R  A N  A C T  E N T IT L E D  

" A n  Ac t relating to the Citizens' Advisory Commission on Federal Management Areas 

in Alaska; and providing for an effective date."

B E  IT  E N A C T E D  B Y  T H E  L E G IS L A T U R E  O F  T H E  S T A T E  O F  A L A S K A :

* Section 1. A S  41.37 is amended by adding new sections to read:

Sec. 41.37.160. Citizens' Advisory Commission on Federal Management 

Areas in Alaska, (a) The Citizens' Advisory Commission on Federal Management 

Areas in Alaska is established.

(b) The commission is an advisory agency of the executive branch of the state 

but is not allocated to a principal department of the executive branch. In the exercise 

of its responsibilities, the commission shall consider the views of citizens of the state 

and officials of the state.

Sec. 41.37.170. Membership and officers, (a) The commission is composed 

o f 12 members appointed in accordance with this section.

(b) The membership of the commission shall represent each judicial district in

-1- CSHB 87( )
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the state.

(c) The governor shall appoint six members of the commission.

(d) The speaker of the house of representatives shall appoint one member of 

the commission from the membership of the state house of representatives and two 

members who nro residents of the state who are not legislators, except that the speaker 

may not replace a member who is not a legislator whose term has not expired unless 

the member is removed under AS  41.37.200.

(e) The president of the senate shall appoint one member of the commission 

from the membership of the slate senate and two members who are residents of the 

state who are not legislators, except that the president may not replace a member who 

is not a legislator whose term has not expired unless the member is removed under 

A S  41.37.200.

(f) The commission shall select u presiding officer of the commission from its 

membership. The commission may elect other officers.

Sec. 41.37.180. Qualifications of members. The members of the commission 

appointed by the governor under AS  41.37.170(c) and members appointed under 

A S  41.37.170(d) and (e) who are not members of the legislature shall be representative 

of the diversity of users and uses o f federal land in the state.

Sec. 41.37.190. Term  of members of the commission, (a) A  member of the 

commission appointed by the governor serves for a term of four years and until a 

successor is appointed and qualifies.

(b) A  member of the commission appointed from the legislature serves for the 

person's term of office as a legislator. __________________________

(c) A  member of the commission appointed by a-rnembmuifrthc legislature ’

serves for four years and until a successor is appointed and qualifies.

Sec. 41.37.200. Removal of a member, (a) A  member of the commission may 

be removed by the appointing authority for cause after notice and hearing or after 

missing three consecutive meetings of the commission. The presiding officer o f the 

commission shall inform the appointing authority if a member misses three 

consecutive meetings.

(b) After a member of the commission misses two consecutive meetings and

L
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before the third meeting, the commission shall notify the member in writing that 

failure to attend the next meeting may result in the removal of the member. The failure 

of the commission to notify a member under this subsection does not prevent the 

appointing authority from removing a member under (a) of this section.

Sec. 41.37.210. Compensation, expenses, and per diem, (a) A  member of the 

commission who is a legislator or a full-time employee of the state or of a 

municipality of the state shall suffer no loss o f compensation from the state or a 

municipalit) of the state as a result of service to the commission.

(b) A  member of the commission is entitled to per diem and travel expenses 

authorized for boards and commissions under AS  39.20.180.

Sec. 41.37.220. Staff of the commission. The commission may employ staff 

and contract for services relating to matters within its authority. Staff employed under 

this section are responsible to the commission.

Sec. 41.37.230. Duties of the commission, (a) The commission shall consider, 

research, and hold hearings on the consistency with federal law and congressional 

intent on management, operation, planning, development, and additions to federal 

management areas in the state.

(b) The commission shall consider, research, and hold hearings on the effect 

o f federal regulations and federal management decisions on the people of the state.

(c) The commission muy, after consideration of the public policy concerns 

under (u) and (b) of this section, make a recommendation on the concerns identified 

under (a) and (b) o f this section to an agency of the state or to the agency o f the United 

States thut manages federal land in the state.

(d) The commission shall consider the views, research, and reports of advisory 

groups established by it under AS  41.37,2*10 as well as the views, research, and reports 

o f individuals and other groups in the state,

(c) The commission shall establish internal procedures for the management of 

the responsibilities granted to it under this chapter.

(f) 1 commission shall report annually to the governor and the legislature 

within the first 10 days of a regular legislative session.

(g) The commission shall cooperate with each department or agency of the

•3-
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state or with a state board or commission in the fulfillment of their duties

Sec. 41.37.240. Advisory groups of the commission, (a) The commission 

may establish advisory groups in the state.

(b) The commission shall invite nominations for the membership on the 

advisory groups and shall consider the nominations in making its appointments to the 

groups.

(c) The membership of each advisory group shall be broadly representative of 

individuals involved in activities affected by the establishment or management of units 

of federal land within the state.

Sec. 41.37.250. Suit. The commission may request the attorney general to file 

suit against a federal official or agency if the commission determines that the federal 

official or agency is acting in violation of an Act of Congress, congressional intent, or 

the best interests of the state.

Sec. 41.37,260. Agency cooperation. Each state department, agency, board, 

and commission shall cooperate with the commission in the fulfillment of the duties of 

the commission under AS  41.37.230.

Sec. 41.37.270. Definition. In this chapter, "commission’- means the Citizens' 

Advisory Commission on Federal Management Areus in Alaska.

* See. 2. A S  41.37.160, 41.37.170, 41.37.180, 41.37.190, 41.37.200, 41.37.210, 41.37.220, 

41.37.230, 41.37.240, 41.37.250,41.37.260, and 41.37.270 arc repealed June 30. 2014.

* Sec. 3. The uncodified law o f the State of Alaska is amended by adding a new section to 

read:

T R A N S IT IO N . Notwithstanding AS  41.37.190(a), as enacted in sec. 1 of this Act, the 

:crms of the first members of the Citizens' Advisory Commission on Federal Management 

'Vreas in Alaska appointed by the governor under AS 41.37.170, as enacted in sec. 1 of this 

\ct, are as follows: (1) two members shall be appointed for a four-year term; (2) two 

nembers shall be appointed for a three-year term; (3) one member shall be appointed for a 

wo-ycar term; and (4) one member shall be appointed for a one-year term. The governor shall 

pecify the term of office of each member appointed subject to this section.

* Sec. 4. This Act takes effect immediately under AS  01.10.070(c).

CSHB 87( ) - 4 -
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Debra Higgins

Sent
To:
Cc:

From: Christopher Clark [Christopher_Clark@gov.state.ak.us] 
Tuesday, January 30, 2007 6:28 PM 
Debra Higgins
'Shannon Devon'; 'Melanie G Lesh'; 'Tim M Barry'

Subject: HB 40 fiscal notes
Attachments: HB040-DNR-Title-01 -30-07.pdf; HB040-F&G-SF-01 -30-07.pdf 

Greetings, Debra!
Attached are two fiscal notes for HB 40, public access to fishing streams, by Rep. Les Gara.
One is from Fish and Game, the other is from Natura' "osources.
The indeterminate fiscal note for HB 87 that you got last week from Natural Resources should still be good for 
your upcoming hearing.
Holler if you need anything.
Christopher Clark 
Deputy Legislative Director 
Governor Sarah Palin 
(907) 465-3994

1/31/2007

mailto:Christopher_Clark@gov.state.ak.us


House Resources Committee Meeting 

01/31/07
Status o f B ills Scheduled for Today

1) H B  87, Reestablishing the Citizens’ Advisory Commission on Federal Management 

Areas in Alaska, by Representative Kelly

Follow ing is a summarization o f the unresolved issues (in bold) and Rep. K e lly ’s 

proposed resolutions-

Rep. Roses request for a legal opinion
Rep. K e lly ’s office has received one -  copy w ill be forthcoming.

Proposed changes for the m ake-up  o f the Comm ission and m em bers’ term  limits
Rep. K e lly ’s office has a blank C S  regarding the make up o f the Commission that sus 

term limits o f four (4) years for all members.

Rem ove “subsistence issues”  from  the Com m issions’ authority
Rep. K e lly ’s office states that provision is already in the bill. The Commission would 

only deal with “Federally Managed Lands” -  it has no authority over subsistence issues.

Rem ove the Com m issions’ authority to file lawsuits
Rep. K e lly ’s office states that provision is already in the bill. They ’re only an advisory 

commission, they can make recommendations, but they don’t have the authority to file 

lawsuits or to have lawsuits filed against them.

A d d  a sunset provision to the bill
Rep. Kelly  does not want a sunset provision added.

A n  Amendme n “adding an eight year sunset provision” has been prepared by Leg. 

Legal, with the sponsor left blank ~t this time.

2) HB 40, Voluntary land trades, purchases, and leases to "nhance public access to 

certain streams, by Representative Gara -

Three (3) Amendments will be offered by Representative Kawasaki in Committee. 

Copies have been distributed.



HB  87 Status Report 

01/30/07, Tuesday

H B  87 Reestablishing the Citizens’ Advisory Commission on Federal Management 

Areas in Alaska, by Representative Kelly

Follow ing is a summarization o f my 2:00 p.m. discussion with Sue Stancliffe, in Rep. 
K e lly ’s office, regarding some o f the unresolved issues (in bold) and her 

responses/remedies for them.

Request for a legal opinion
Rep. K e lly ’s office has received a legal opinion.

A d d  a sunset provision to the bill
Have an Amendment from Leg. Legal “adding an eight year sunset provision” ready to 

offer by Representative Johnson.

Rem ove “subsistence issues” from  the Comm issions’ authority
Sue.thought that adding the word “geographic” to that sentence would remedy this issue.

Rem ove the Com m issions’ authority to file lawsuits, change it back to the w ay it was 

previously
This issue was not addressed specifically, although a blank Committee Substitute would 

be available.*

*In a follow up call at 4:40 p.m., Sue said that a final decision had not been made and 

they would be meeting tomorrow (Wednesday) morning. She thought the issues could be 

resolved through Amendments, rather than a Committee Substitute. A t  this time, there is 

not a blank Committee Substitute.
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CS FOR HOUSE BILL NO. 87( )

IN THE LEGISLATURE OF THE STATE OF ALASKA 

TWENTY-FIFTH LEGISLATUPE - FIRST SESSION

BY

O ffered;
{toferrod:

Sponsor(s): REPRESENTATIVE KELLY

A BILL 

FOR AN ACT ENTITLED 

"An Act relating to the Citizens' Advisory Commission on Federal Management Areas 

in Alaska; and providing for an effective date."

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF ALASKA:

* Section 1. AS 41.37 is amended by adding new sections to read:

Sec. 41.37.160. Citizens' Advisory Commission on Federal Management 

Areas in Alaska, (a) The Citizens' Advisory Commission on Federal Management 

Areas in Alaska is established.

(b) The commission is an advisory agency of Che executive branch of the state 

but is not allocated to a princiy.il department of the executive branch. In the exercise 

of its responsibilities, the commission shall consider the views of citizens of the state 

and officials of the state.

Sec. 41.37.170. Membership and officers, (a) The commission is composed 

of 1 2  members appointed in accordance with this section.

(b) The membership of the commission shall represent each judicial district in

-1-
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the state.

(c) The governor shull appoint six members of the commission.

(d) The speaker of the house of representatives shall appoint one member of 

the commission from the membership of the state house of representatives and two 

members who aro residents of the state who are not legislators, except that the speaker 

may not replace a member who is not a legislator whose term has not expired unless 

the member is removed under AS 41.37.200.

(e) The president of the senate shall appoint one member of the commission 

from the membership of the state senate and two members who arc residents of the 

state who are not legislators, except that the president may not replace a member who 

is not a legislator whose term has not expired unless the member is removed under 

AS 41.37.200.

(f) The commission shall select a presiding officer of the commission from its 

membership. The commission may elect other officers.

Sec. 41.37.180 Qualifications of members. The members of the commission 

appointed by the governor under AS 41.37.170(c) and members uppointed under 

AS 41.37.170(d) and (e) who are not members of the legislature shall be representative 

of the diversity of users and uses of federal land in the state-

Sec. 41.37.190. Term of members of the commission, (a) A member of the 

commission appointed by the governor serves for a term of four years and until a 

successor is appointed and qualifies.

(b) A member of the commission appointed from the legislature serves for the 

person's term of office as a legislator.

(c) A member of the commission appointed by a member of̂ dTĝ lggualaUire 

serves for four years and until a successor is appointed and qualifies.

Sec. 41.37.200. Removal of a member, (a) A member of the commission may 

be removed by the appointing authority for cause after notice and hearing or after 

missing three consecutive meetings of the commission. The presiding officer of the 

commission shad inform the appointing authority if a member misses three 

consecutive meetings.

(b) After a member of the commission misses two consecutive meetings and

87( ) -2-
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before the third meeting, the commission shall notify the member in writing that 

failure to attend the next meeting may result in die removal of the member. The failure 

of the commission to notify u member under this subsection does not prevent the 

appointing author ty from removing a member under (a) of this secrion.

Sec. 41.37.210. Compensation, expenses, and per diem, (a) A member of the 

commission who is a legislator or a full-time employee of the state or of a 

municipality of the state shall suffer no loss of compensation from the state or a 

municipality of the state as a result of service to the commission.

(b) A member of the commission is cntidcd to per diem and travel expenses 

authorized for boards and commissions under AS 39.20.180.

Sec. 41.37.220. Staff of the commission. The commission may employ staff 

and contract for services relating to matters v.ithin its authority. Staff employed under 

this section are responsible to the commission.

Sec, 41.37,230. Duties of the commission, (a) The commission shall consider, 

research, and !.old hearings on the consistency with federal law and congressional 

intent on management, operation, planning, development, and additions to federal 

management areas in the state.

(b) The commission shall consider, research, and hold hearings on the effect 

of federal regulations and federal i nagemcnt decisions on the people of the state.

(c) The commission muy, after consideration of the public policy concerns 

under (u) and (b) of (his section, make a recommendation on the concerns identified 

under (a) and (b) of this section to an agency of the state or to the agency of the United 

States thut manages federal land in the state.

(d) The commission shall consider the views, research, and reports of advisory 

groups established by it under AS 41.37.240 as well as the views, rcscurch, and reports 

of individuals and other groups in the state.

(c) The commission shall establish internal procedures for the management of 

the responsibilities granted to it under this chapter.

(f) The commission shall report annually to the governor and the legislature 

within the fir* 10 days of a rcgi ar legislative session.

(g) The commission shall cooperate with each department or agency of the

*3-
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state or with a state board or commission in the fulfillment of their duties.

Sec. 41.37.240. Advisory groups of the commission, (a) The commission 

may establish advisory groups in the state.

(b) The commission shall invite nominations for the membership on the 

advisory groups and shall consider the nominations in making its appointments to the 

groups.

(c) The membership of each advisory group shall be broadly representative of 

individuals involved in activities affected by the establishment or management of units 

of federal land within the state.

Sec. 41.37.250. Suit. The commission may request the attorney general to file 

suit against a federal official or agency i.' the commission determines that the federal 

official or agency is acting in violation of an Act of Congress, congressional intent, or 

the best interests of the state.

Sec. 41.37.260. Agency cooperation. Each state department, agency, board, 

and commission shall cooperate with the commission in the fulfillment of the duties of 

the commission under AC 41.37.230.

Sec. 41.37.270. Definition. In this chapter, "commission" means the Citizens' 

Advisory Commission on Federal Management Areus in Alaska.

* Sec. 2. AS 41.37.160, 41.37.170, 41.37.180, 41.37.190, 41.37.200, 41.37.210, 41.37.220, 

41.37.230, 41.37.240, 41.37,250,41.37.260, and 41.37.270 arc repealed June 30, 2014.

* Sec. 3. The uncodified law of the State of Alaska is amended by adding a new section to 

read:

TRANSITION. Notwithstanding AS 41.37.190(a), as enacted in sec. 1 of this Act, the ( 

terms of the first members of the Citizens’ Advisory Commission on Federal Management 

Areas in Alaska appointed by the governor under AS 41.37.170, as enacted in sec. 1 of this 

Act, are as fellows: (1) two members shall be appointed for a four-year term; (2) two 

members shall be appointed for a three-year term; (3) one member shall be appointed for a 

two-year term; and (4) one member shall be appointed for a one-year term. The governor shull 

specify the term of office of each member appointed subject to this section.

* Sec. 4. This Act takes effect immediately under AS 01.10.070(c).

CSRB 87( ) -4-
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