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OFFERED IN HOUSE RESOURCES 

TO: HB 149

BY REP. l/J»

Page 4, line 4:

Following “pollutants14: 

Delete “listed” 

Insert “as defined” 

Page 4, line 10:

Following “(a)”

Insert “and (d)”

A J L f U



1. List o f things currently within (required or covered by) EPA NPDES permits that 
DEC is planning to put outside of permits when D EC assum es NPDES primacy.

2. How m any third-party lawsuits over NPDES permits issued during the last five 
years deal with items that will be outside of NPDES permits after state assumes 
primacy.

3. Potential definitions and differences between the definitions for “W aters of the 
United States”. Please clarify why it is confusing to have a separate definition of 
“w aters” defined in statute.

4. Change in permit fees that will be charged with state primacy. W hat has the 
discussion been on the increase of these fees in the future.

5. Enforcement actions by EPA. How many are anticipated to be taken by DEC. 
Will DEC do a better enforcement than EPA?

6. With NPDES primacy, will C 'ean W ater Act lawsuits have the State of Alaska as 
defendant. Will A laska be re ponsible for lawsuits arising out o f Clean W ater Act 
com plaints?

7. How much does an average Clean W ater Act suit cost? Is this included in the 
fiscal note?

Questions on N PD ES primacy



DEPT. OF ENVIRONMENTAL CONSERVATION 
D IV IS IO N  O F  W A TER  
D i r e c t o r ’s  O f f i c e

SARAH PAUN, GOVERNOR 
BBS Cordova Street 
Anchorage, AS 09501-2617 
PHONE: (907) 269-7599
FAX: (907) 334-2415
http://www.atate.alc.ua/dec/

M a rc h  19, 2 0 0 7

T h e  H o n o ra b le  P a u l  S e a to n  
A la s k a  S ta te  L e g is la tu re  
S ta te  C a p ito l, R oom  102  
J u n e a u ,  A K  9 9 8 0 1 -1 1 8 2

R e: Q u e s t io n s  r e la te d  to  H B 149

D e a r  R e p re s e n ta tiv e  S e a to n :

L o u ie  F lo ra  r e q u e s te d  a n s w e r s  to  th e  fo llow ing  q u e s t io n s  o n  y o u r  b e h a l f  th a t  
a r e  r e la te d  to  H B  149  a n d  s t a t e  p r im a c y  fo r th e  N a tio n a l P o llu ta n t  D isch a rg e  
E l im in a t io n  S y s te m  (NPDES) p e rm it  a n d  c o m p lia n c e  p ro g ra m .

L i s t  o f  t h i n g s  c u r r e n t l y  w i th i n  ( r e q u i r e d  o r  c o v e r e d  by ) E P A  N PD E S  
p e r m i t s  t h a t  D E C  i s  p l a n n i n g  to  p u t  o u t s id e  o f  p e r m i t s  w h e n  D E C  a s s u m e s  
N P D E S  p r im a c y .

I n  a d d i t io n  to  th e  e x a m p le  e x p la in e d  in  th e  e n c lo se d  M a rc h  15 le t te r  to  
R e p re s e n ta t iv e s  J o h n s o n  a n d  G a tto , D E C  co u ld  r e q u e s t  p e rm itte e s ,  o u ts id e  of 
t h e  c o n te x t  o f  a  p e rm it,  to  c o n d u c t  a c tiv itie s  t h a t  a re  d e s ire d  b y  D E C  to  g a in  a  
b e t t e r  u n d e r s ta n d in g  o f  th e  d is c h a rg e  o r  rece iv in g  e n v iro n m e n t, b u t  n o t  n eed e d  
to  d e te rm in e  th e  d is c h a rg e r ’s  c o m p lia n c e  w ith  w a te r  q u a lity  s ta n d a r d s  o r  o th e r  
le g a l r e q u ir e m e n ts .  E x a m p le s  o f  s u c h  a d d itio n a l m o n ito r in g  in c lu d e  se d im e n t 
m o n ito r in g :  n e a rb y  s u b s i s te n c e  u se ; a n d  o th e r  s tu d ie s  th a t  m ig h t h e lp  re fin e  
e f f lu e n t lim its  fo r p e rm it  r e - is s u a n c e  o r  to  h e lp  th e  s ta te  rev ise  re g u la to ry  w a te r  
q u a l i ty  s ta n d a r d s .

H o w  m a n y  t h i r d - p a r t y  l a w s u i t s  o v e r  N PD E S  p e r m i t s  i s s u e d  d u r in g  t h e  l a s t  
f iv e  y e a r s  d e a l  w i th  i t e m s  t h a t  w ill  b e  o u t s id e  o f  N PD E S  p e r m i t s  a f t e r  
s t a t e  a s s u m e s  p r im a c y .

D E C  d o e s  n o t  t r a c k  th ren + en ed  o r  filed  la w s u its  b e tw e e n  p riv a te  p a r t ie s  a n d  is 
n o t  a w a re  o f  a n y  la w s u its  re s p o n s iv e  to  th i s  q u e s tio n . C o n c e rn s  re g a rd in g  
th i r d  p a r ty  c la im s  fo r  a lleg ed  v io la tio n s  o f  p e rm it re q u ire m e n ts ,  p a r t ic u la r ly  for 
m o n i to r in g  r e q u ir e m e n ts  t h a t  a r e  n o t  o th e rw ise  legally  re q u ire d , w e re  b ro u g h t 
u p  d u r in g  th e  p r im a c y  W o rk  G ro u p  m e e tin g s . T h e se  c o n c e rn s  w ere  b a s e d  o n  
t h e  f a c t  t h a t  th e  C le a n  W a te r  A c t is  a  s t r ic t  liab ility  (w ith o u t fau lt) s t a tu te  an d  
a llo w s  p e n a l t ie s  o f  u p  to  $ 3 1 ,5 0 0  p e r  d a y  p e r  v io la tio n .

O  Primed on Recycled Paper
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P o t e n t i a l  d e f i n i t i o n s  a n d  d i f f e r e n c e s  b e t w e e n  t h e  d e f i n i t i o n s  f o r  “W a te r s  
* o f  t h e  U n i te d  S t a t e s ’*. P le a s e  c l a r i f y  w h y  i t  i s  c o n f u s in g  t o  h a v e  a  

s e p a r a t e  d e f i n i t i o n  o f  “w a t e r s ” d e f in e d  i n  s t a t u t e .

S e e  r e s p o n s e  to  s im i la r  q u e s t io n  in  th e  e n c lo se d  M a rc h  15  le t t e r  to  
R e p re s e n ta t iv e s  J o h n s o n  a n d  G a tto . T h e  D e p a r tm e n t  i s  n o t  o p p o s e d  to  
d e f in in g  “W a te r s  o f  t h e  U n ite d  S ta t e s ” in  s t a tu te ,  s o  lo n g  a s  t h e  d e f in itio n  is  
id e n tic a l  to  th e  d e f in itio n  in  EPA  a n d  S ta te  r e g u la t io n s .

C h a n g e  i n  p e r m i t  f e e s  t h a t  w il l  b e  c h a r g e d  w i th  s t a t e  p r im a c y .  W h a t h a s  
t h e  d i s c u s s i o n  b e e n  o n  t h e  i n c r e a s e  o f  t h e s e  f e e s  i n  t h e  f u t u r e .

S e e  r e s p o n s e  to  s im ila r  q u e s t io n  in  th e  e n c lo se d  M a rc h  15 le t t e r  to  
R e p re s e n ta t iv e s  J o h n s o n  a n d  G a tto .

E n f o r c e m e n t  a c t i o n s  b y  E P A . H o w  m a n y  a r e  a n t i c i p a t e d  t o  b e  t a k e n  b y  
D E C . W ill D E C  d o  a  b e t t e r  e n f o r c e m e n t  t h a n  E P A ?

D u r in g  th e  p e r io d  7 / 1 / 2 0 0 4  th r o u g h  6 / 3 0 / 2 0 0 5 ,  th e  l a s t  y e a r  fo r w h ic h  EPA 
h a s  c o m p ile d  c o m p le te  a n n u a l  re p o r tin g , E PA  to o k  th e  fo llo w in g  e n fo rc e m e n t 
a c t io n s :

A d m in is tra t iv e  o rd e r 2
C o n s e n t  d e c re e 1
CW A p e n a l ty 2 8
L e tte r  o f  v io la t io n /w a rn in g 12
W rit te n  in fo rm a tio n  r e q u e s t 5
T o ta l 4 8

D u r in g  t h a t  p e r io d , 1 6  o f  th e s e  4 8  a c t io n s  (33% ) in c lu d e d  in fo rm a tio n  g a in e d  
fro m  D E C  in s p e c t io n s .  M o st o f  th e s e  EPA  a c t io n s  w e re  b a s e d  o n  n o n -  
c o m p lia n c e  s p a n n in g  m u ltip le  y e a rs .

U n d e r  N P D E S  p r im a c y , D E C  w ill h a v e  th e  s a m e  in s p e c t io n  g o a ls  t h a t  EPA 
c u r r e n t ly  h a s  -  in s p e c t  a ll m a jo r  fa c ilitie s  o n c e  p e r  y e a r  a n d  in s p e c t  a ll m in o r  
fa c ilit ie s  o n e  t im e  d u r in g  L ie  fiv e -y ea r life o f  t h e  p e rm it.  D E C ’s  e n fo rc e m e n t 
p o lic ie s  m u s t  b e  a s  s t r in g e n t  a s  EPA ’s  a n d  a r e  d e s c r ib e d  in  t h e  D e p a r tm e n t’s  
N P D E S  p r im a c y  a p p lic a t io n . I t  is  im p o ss ib le  to  p r e d ic t  h o w  m a n y  e n fo rc e m e n t 
a c t io n s  w ill b e  t a k e n  in  a n y  g iv en  y e a r , a n d  th e  n u m b e r  w ill v a ry  fro m  y e a r  to  
y e a r .

T h e  N P D E S  P rim a c y  W o rk  G ro u p , in  i t s  F e b n  a ry  2 0 0 5  r e p o r t  (copy en c lo sed ), 
s a id  th e  fo llow ing  a b o u t  th e  p o te n tia l  b e n e f i ts  o f  p r im a c y  a s  i t  r e la te s  to  
e n fo rc e m e n t:

“M o re  p r e d i c t a b l e  e n f o r c e m e n t .  T h e  s ta t e  c a n  b u i ld  sp ec if ic , tim ely , a n d  
p re d ic ta b le  s t e p s  in to  a n  e n fo rc e m e n t p ro g ra m  w h ile  m a in ta in in g  a  
c o m m itm e n t  to  c o m p lia n c e  a s s is ta n c e .  E a r ly  c o m m u n ic a t io n  o f  in s p e c tio n  
r e s u l t s  Is  k ey ."

G:\WitcriDIR\LEGlSLATIVE\Saton n  HB 149 NPDES prinucy.doc
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C u rre n tly ,  D E C  In s p e c to r s  h a v e  a  g o a l o f c o m p le tin g  in s p e c t io n  r e p o r ts  w ith in  
3 0  d a y s  o f  In s p e c tio n s ,  e x c e p t d u r in g  th e  M a y -S e p te m b e r  in s p e c t io n  s e a s o n  
w h e re  r e p o r ts  w ill b e  c o m p le te d  w ith in  4 5  d a y s . A  c o p y  is  g iv en  to  th e  
in s p e c te d  fac ility . W e a r e  n o t  a w a re  t h a t  EPA  h a s  a  s im i la r  ta rg e t .  I t  i s  o u r  
e x p e r ie n c e  t h a t  EPA  h o ld s  In s p e c tio n  r e p o r ts  d u r in g  c a s e  d e v e lo p m e n t fo r 
e n fo rc e m e n t. D E C ’s  o b je c tiv e  Is  to  n o tify  a  fac ility  o f  n o n -c o m p lia n c e  e a r ly  so  
t h a t  c o rre c tiv e  a c t io n  c a n  b e  ta k e n .  T h e  in s p e c t io n  r e p o r t  c a n  s til l  b e  u s e d  fo r  
c a s e  d e v e lo p m e n t iij e n fo rc e m e n t.

W ith  N P D E S  p r im a c y ,  w ill  C le a n  W a te r  A c t  l a w s u i t s  h a v e  t h e  S t a t e  o f  
A la s k a  a s  d e f e n d a n t .  W ill A la s k a  b e  r e s p o n s ib le  f o r  l a w s u i t s  a r i s i n g  o u t  o f  
C le a n  W a te r  A c t  c o m p l a i n t s ?

N PD E S  p r im a c y  w ill n o t  In c re a s e  th e  s ta t e ’s  e x p o s u re  to  la w s u it s  u n d e r  th e  
C le a n  W a te r  A ct. In  g e n e ra l,  th e  E le v e n th  A m e n d m e n t to  th e  U .S . C o n s ti tu t io n  
p ro h ib i ts  fe d e ra l c o u r ts  fro m  h e a r in g  la w s u its  b r o u g h t  b y  p r iv a te  c i t iz e n s  
a g a in s t  s ta t e s .  N o th in g  in  th e  c itiz e n  s u i t  p ro v is io n  o f  th e  C le a n  W a te r  A c t 
c h a n g e s  th a t .  T h e  e x c e p tio n  to  th i s  g e n e ra l ru le ,  k n o w n  a s  th e  E x  p a r te  Young  
d o c tr in e , is  fo r la w s u it s  t h a t  s e e k  n o n -m o n e ta ry  d a m a g e s , b u t  o n ly  th e n  s u i t s  
s e e k in g  p ro s p e c tiv e  re lief, o rd e r in g  a  s ta t e  to  c o m p ly  w ith  fe d e ra l law . N or d o e s  
th e  s ta t e  is s u in g  a n  N PD E S p e rm it  m a k e  th e  s t a t e  a  n e c e s s a ry  p a r ty  to  a  
c itiz e n  s u i t  b r o u g h t  to  e n fo rc e  th e  te rm s  o f  a  s ta t e - i s s u e d  N PD E S  p e rm it.  T h u s ,  
h a v in g  a  s ta t e - r u n  N PD E S  p ro g ra m  s h o u ld  n o t  c re a te  s ig n if ic a n t li tig a tio n  
e x p o s u re  fo r  D EC  u n d e r  th e  C le a n  W a te r  A ct. P e r s o n s  w is h in g  to  c h a lle n g e  th e  
te rm s  o f  a n  N PD E S  p e rm it  i s s u e d  b y  D EC  w o u ld  s til l  h a v e  th e  r ig h t  to  a s s e r t  
s u c h  a  c h a lle n g e  u n d e r  s ta te  law . T h is  in v o lv es  th e  r ig h t  to  a n  a d m in is tr a t iv e  
a p p e a l  fo llow ed  b y  a n  a p p e a l  to  s t a t e  c o u r t .

H o w  m u c h  d o e s  a n  a v e r a g e  C le a n  W a te r  A c t  s u i t  c o s t ?  I s  t h i s  i n c lu d e d  in  
t h e  f i s c a l  n o t e ?

T h e  D e p a r tm e n t  d id  n o t  in c lu d e  th e  p o te n t ia l  c o s ts  o f  f u tu r e  p o te n tia l  la w  s u i t s  
a g a in s t  th e  s ta t e  fo r N PD E S  p e rm it  d e c is io n s . T h is  is  g e n e ra lly  c o n s is te n t  w ith  
o th e r  D e p a r tm e n t  re g u la to ry  p ro g ra m s , s in c e  i t  w o u ld  b e  Im p o ss ib le  to  p re d ic t  
th e  n u m b e r  o r  n a t u r e  o f p o te n tia l  s u i ts ,  a n d  th e re fo re  c o s ts  a s s o c ia te d  w ith  
th e m . T h e  D e p a r tm e n t  h a s  c o n ta c te d  EPA fo r in fo rm a tio n  re g a rd in g  th e i r  c o s ts  
a s s o c ia te d  w ith  C le a n  W a te r  A ct s u i t s .  If  th e y  c a n  p ro v id e  th i s  k in d  of 
in fo rm a tio n , I w ill fo rw a rd  it  to  y o u  u p o n  re c e ip t.

P le a se  le t  m e  k n o w  if  y o u  n e e d  a n y  a d d i t io n a l  in fo rm a tio n .

S in c e re ly ,

L y u u u .  i u i i u c i i  r v t n i
D ire c to r
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E n c lo s u re s :  M a rc h  15, 2 0 0 7  le t te r  to  R e p re s e n ta t iv e s  J o h n s o n  a n d  G a tto
w /  e n c lo s u re s
N P D E S  P r im a c y  W o rk  G ro u p  R e p o rt, F e b ru a ry , 2 0 0 5
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SARAH PALIN, GOVERNOR 
555 Cordova Street 
Anchorage, AK 99501-2617 
PHONE: (907) 269-7599
FAX: (907) 334 2415
http://w w w .atate.ak.us/dec/

M a rc h  15, 2 0 0 7

T h e  H o n o ra b le  C ra ig  J o h n s o n  
C o -C h a ir ,  H o u s e  R e s o u r c e s  C o m m it te e  
S t a t e  C a p i to l ,  R o o m  1 2 6  
J u n e a u ,  AK  9 9 8 0 1 - 1 1 8 2

T h e  H o n o ra b le  C a r l  G a t to  
C o -C h a ir ,  H o u s e  R e s o u r c e s  C o m m it te e  
S ta t e  C a p ito l ,  R o o m  1 2 6  
J u n e a u ,  AK 9 9 8 0 1 - 1 1 8 2

D e a r  R e p r e s e n ta t iv e s  J o h n s o n  a n d  G a tto :

T h a n k  y o u  fo r th e  o p p o r tu n i ty  to  t a lk  w ith  th e  H o u s e  R e s o u r c e s  C o m m itte e  
a b o u t  H B  1 4 9  o n  M a rc h  12. Y ou  r e q u e s te d  a  r e s p o n s e  to  s e v e ra l  q u e s t i o n s  
t h a t  c a m e  u p  d u r in g  th e  h e a r in g .  I’v e  p a r a p h r a s e d  th o s e  q u e s t i o n s  a n d  
p ro v id e d  a n s w e r s  b e lo w , a lo n g  w ith  s o m e  c la r ify in g  in fo rm a tio n .

A re  t h e r e  p r o b l e m s  w i t h  u s i n g  t h e  t e r m ,  “ w a t e r s  o f  t h e  U .S .,"  a n d  w h y  
i s n ' t  t h e  t e r m  d e f i n e d  i n  H B  1 4 9 ?

T h e  t e r m  " w a te r s  o f  t h e  U .S .” is  d e f in e d  b y  E PA  in  i t s  r e g u la t io n s .  4 0  C F R  
1 2 2 .2 . D E C  h a s  a d o p te d  th e  s a m e  d e f in i t io n  in  s t a t e  r e g u la t io n s .  T h e  te rm  
c o u ld  b e  d e f in e d  in  H B  1 4 9 , b u t  it  w o u ld  n e e d  to  b e  id e n t ic a l  to  th e  d e f in i t io n  
in  s t a t e  a n d  fe d e ra l r e g u la t io n  fo r  E PA  to  a p p r o v e  th e  s t a t e  p ro g ra m .

W ill t h e  c h a n g e s  p r o p o s e d  i n  H B  1 4 9  n o w  r e q u i r e  N P D E S  p e r m i t s  f o r  
d i s c h a r g e s  t o  w e t l a n d s ?

No. H B  1 4 9  d o e s  n o t  r e q u i r e  t h e  s t a t e  to  i s s u e  a n y  s t a t e  N P D E S  p e r m i t s  th a t  
a r e  n o t  a l r e a d y  r e q u i r e d  u n d e r  th e  fe d e ra l  N P D E S  p ro g ra m . N P D E S  p e r m i ts  
a r e  a l r e a d y  r e q u ir e d  u n d e r  th e  C le a n  W a te r  A c t fo r  d i s c h a r g e s  to  w e t l a n d s  a n d  
w o u ld  a l s o  b e  r e q u i r e d  u n d e r  a  s t a t e - r u n  N P D E S  p r o g r a m

D o e s  r e m o v i n g  t h e  e x e m p t i o n  (H B  1 4 9 )  f o r  d o m e s t i c  s e w a g e  a l . e c t  r u r a l  
A l a s k a ?

No. H B  1 4 9  d o e s  n o t  c h a n g e  th e  d i s c h a r g e s  t h a t  r e q u i r e  a n  N P D E S  p e rm it ,  
r a t h e r ,  it a l ig n s  s t a t e  r e q u i r e m e n t s  w i th  th e  fe d e ra l  r e q u i r e m e n t s .

DEPT. OF ENVIRONMENTAL CONSERVATION 
D IV IS IO N  O F  W A T E R  
D i r e c t o r ’s  O f f i c e
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D o  d i s c h a r g e s  o f  s m a l l  h e a t e d  p r o c e s s  o r  c o o l i n g  w a t e r  o r  v e r y  s m a l l  
d i s c h a r g e s  r e q u i r e  a  p e r m i t ?  E x a m p le s  -  e m p t y i n g  a  c o o l e r ,  h o t  t u b  
d r a i n i n g ,  h u m a n  w a s t e  a t  h u n t i n g  c a m p s .

T h e  f e d e ra l  N P D E S  p r o g r a m  d o e s  n o t  h a v e  a  th r e s h o l d  b e lo w  w h ic h  v e ry  s m a l l  
d i s c h a r g e s  d o  n o t  n e e d  p e r m i t s ,  n o r  c o u ld  E P A  a p p r o v e  a  s t a t e  p r o g r a m  w ith  
s u c h  a  th r e s h o ld .  N e v e r - th e - le s s ,  c o u r t s  h a v e  u p h e ld  a g e n c ie s ' i n h e r e n t  
a u t h o r i t y  to  e x c lu d e  "de  m in im u s "  s i t u a t i o n s  f ro m  th e  r e a c h  o f  r e g u la t io n .  
A la b a m a  P o w e r Co. v. C o s tle , 6 3 6  F .2 d  3 2 3 ,  3 6 0 - 6 1  (D .C . C ir . 1 9 7 9 ). T h is  d e  
m in im u s  d o c t r in e  i s  g r o u n d e d  in  th e  a n c i e n t  p r in c ip le  t h a t  " th e  la w  d o e s  n o t  
c o n c e r n  i t s e l f  w i th  t r i f l in g  m a t te r s ."  Id . U n d e r  t h i s  d o c t r in e  e i t h e r  E P A  o r  D E C  
c a n  s a fe ly  ig n o re  t h e  k in d s  o f  s i t u a t io n s  t h a t  C o m m it te e  m e m b e r s  a s k e d  a b o u t  
a t  t h e  M a rc h  12 h e a r in g .

W h a t ’s  a n  e x a m p l e  o f  r e q u i r e m e n t s  E P A  o r  D E C  m i g h t  i m p o s e  o n  a  
p e r m i t t e e  e i t h e r  w i t h i n  o r  o u t s i d e  t h e  c o n t e x t  o f  a  p e r m i t ?  W o u ld  t h o s e  
r e q u i r e m e n t s  b e  e n f o r c e a b l e  b y  c i t i z e n s ,  i n  a d d i t i o n  t o  D E C ?

E x a m p le  - t h e  w a s te w a te r  d i s c h a r g e  p e r m i t  (N P D E S  p e r m i t  a n d  D E C ’s  
c e r t i f ic a t io n  o f  th e  p e rm it)  fo r  th e  R ed  D o g  M in e  r e q u i r e  b io a s s e s s m e n t  o f  f r e s h  
w a te r  s t r e a m s .  T h e  b io a s s e s s m e n t  m o n i to r in g  in c lu d e s  P e r ip h y to n  (a s  
c h lo ro p h y l l - a  c o n c e n t r a t io n s ) ,  a q u a t ic  in v e r t e b r a t e s  ( ta x o n o m ic  r i c h n e s s  a n d  
a b u n d a n c e ) ,  a n d  f is h  p r e s e n c e  a n d  u s e .  W h ile  t h e s e  p a r a m e t e r s  p ro v id e  a  
v a lu a b le  in d i c a to r  o f  p r im a iy  p r o d u c t io n ,  th e y  a r e  n o t  in  th e m s e lv e s  d r iv e n  b y  
p e r m i t  e f f lu e n t  l im its  o r  A la s k a ’s  w a te r  q u a l i ty  s t a n d a r d s .  T h is  ty p e  o f  
r e q u i r e m e n t  c a n  b e  im p o s e d  b y  E PA  w ith in  o r  o u t s id e  t h e  c o n te x t  o f  a n  N P D E S  
p e r m i t .  U n d e r  S ta t e  p r im a c y  fo r th e  N P D E S  p r o g r a m ,  D E C  w o u ld  h a v e  th e  
s a m e  la t i tu d e .

M o n ito r in g  a n d  r e p o r t in g  r e q u i r e m e n t s  p la c e d  o n  a  w a s te w a te r  d i s c h a r g e r  
o u t s id e  th e  c o n te x t  o f  a  p e r m i t ,  a r e  n o t  e n f o r c e a b le  b y  th e  p u b l i c  th r o u g h  
c i t iz e n  s u i t s  e i th e r  u n d e r  fe d e ra l  la w  (33  U .S .C . 1 3 6 5 ) o r  s t a t e  la w  (AS 
4 6 .0 3 .8 7 0 ) .  H o w e v e r, th e y  a r e  e n fo rc e a b le  b y  E P A  a n d  D E C .

W h a t  w i l l  h a p p e n  t o  p e r m i t  f e e s  w i t h  N P D E S  p r i m a c y ?

P e r m i t te e s  a r e  a l r e a d y  r e q u i r e d  to  p a y  a  fee  b a s e d  o n  D E C ’s  d i r e c t  c o s t s  
a s s o c ia t e d  w ith  p e r m i t t in g  (o r i s s u in g  c e r t i f ic a t io n s  o f  E PA  N P D E S  p e rm its )  a n d  
c o m p l ia n c e  w o rk . T h e  D e p a r tm e n t  h a s  e s t i m a t e d  t h a t  w ith  p r im a c y  fe e s  w ill, 
o n  a v e ra g e , g o  u p  b y  a  f a c to r  o f  i . 8  o v e r  t h e  c u r r e n t  fe e s .

D E C 'S  N P D E S  W o rk  G r o u p  a n d  o v e r a l l  p u b l i c  p r o c e s s

T h e r e  h a v e  b e e n  a n d  w ill c o n t in u e  to  b e , m u l t ip le  o p p o r tu n i t i e s  fo r  p u b l ic  
in v o lv e m e n t  in  p r o g r a m  d e v e lo p m e n t ,  th e  a p p l ic a t io n  fo r  p r im a c y ,  a n d  d u r in g  
f u tu r e  p r o g r a m  im p le m e n ta t io n .
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S B  1 1 0 , f ro m  2 0 0 5  d i r e c te d  D E C  to  c o n t in u e  to  w o r k  w i th  a  W o rk  G r o u p  o f  
N P D E S  p e r m i t t e e s  w h ile  d e v e lo p in g  t h e  p r im a c y  a p p l ic a t io n .  S B  1 1 0  
u n d e r w e n t  p u b l i c  re v ie w  th r o u g h  th e  le g is la t iv e  p r o c e s s .  T h e  W o rk  G r o u p  
i n c lu d e s  r e p r e s e n t a t i v e s  o f  la rg e  a n d  s m a l l  c o m m u n i ty  d o m e s t ic  w a s te w a te r  
d i s c h a r g e r s  ( s e w a g e  t r e a t m e n t  fa c il i t ie s ) ;  a n d  th e  o il a n d  g a s ,  t im b e r ,  m in in g ,  
s e a fo o d ,  a n d  c o n s t r u c t io n  i n d u s t r i e s .  T h e  W o rk  G r o u p ’s  m e m b e r s  a r e  l i s te d  a t  
th e  D E C  w e b s i te  a t :
h t t p : / / w w w . d e c . s t a t e . a k . u s / w a t e r / n p d e s / w o r k  g r o u p .h t m , a lo n g  w ith  
a g e n d a s ,  h a n d o u t s ,  d r a f t s  o f  t h e  p r im a c y  a p p l ic a t io n ,  a t t e n d e e  l i s t s ,  m e e t in g  
s u m m a r i e s ,  a n d  o th e r  d o c u m e n t s  g e r m a n e  to  t h e  W o rk  G r o u p  p r o c e s s  -- t h e  
p u b l i c  h a s  a c c e s s  to  e v e r y th in g  t h e  w o r k g r o u p  h a s  a c c e s s  to . T h e  F e b r u a r y  
2 0 0 5  W o rk  G r o u p  r e p o r t  i s  e n c lo s e d .  W o rk  G r o u p  m e e t in g s  a n d  
te le c o n f e r e n c e s  h a v e  b e e n  p u b l i c  n o t ic e d  a n d  m e e t in g  a n n o u n c e m e n t s  a r e  
a l s o  e m a i le d  to  a  l i s t  s e rv e  g r o u p  (3 5 0 +  p e o p le ) . P u b l ic  r e p r e s e n t a t i v e s  h a v e  
b e e n  p r e s e n t  a n d  p a r t i c ip a te d  d u r in g  t h e  m e e t in g s  a n d  d u r in g  th e  s p e c if ic  
a l lo c a t io n  o f  t im e  o n  t h e  a g e n d a  fo r  p u b l ic  c o m m e n t .  T h e  in i t ia l  r e g u la t io n s  fo r  
t h e  p r o g r a m  u n d e r w e n t  p u b l i c  re v ie w  a n d  p e n d i n g  r e v is io n s  to  th e  r e g u la t io n s  
w ill h a v e  a  p u b l i c  re v ie w  b e g in n in g  th i s  w e e k . A n d , w h e n  a ll i s  d o n e ,  E PA  w ill 
c o n d u c t  a n o t h e r  p u b l i c  n o t ic e  a n d  re v ie w  o f  t h e  e n t i r e  p r o g r a m .  U p o n  p r o g r a m  
a p p r o v a l ,  a l l  p e r m i t s  w ill a l s o  u n d e r g o  p u b l ic  re v ie w .

N P D E S  r e s o u r c e s  c o m m i t m e n t

P r io r  to  S B  1 1 0  (2 0 0 5 ) , th e  c o m b in e d  N P D E S  r e s o u r c e s  o f  D E C  a n d  EPA  
in c lu d e d  51 F T E . D E C 's  p r o g r a m  u n d e r  p r im a c y  w ill h a v e  4 3  F T E . T h a t  
r e d u c t io n  is  a  r e s u l t  o f  th e  e f f ic ie n c y  g a in  a s s o c i a t e d  w ith  a  s in g le  a g e n c y , 
i n s t e a d  o f  tw o , im p le m e n t in g  a  s in g le  p r o g r a m .  E P A  w ill m a in ta in  s o m e  
p o s i t i o n s  to  o v e r s e e  th e  D E C  p ro g ra m . S e e  a t t a c h e d  f a c t  s h e e t  o n  “R e s o u r c e s ”.

P r i m a c y  a p p l i c a t i o n  s t a t u s  a n d  E P A  r e v i e w

D E C  p ro v id e d  a  s t a t u s  r e p o r t  o n  N P D E S  to  t h e  l e g i s la tu r e  in  t h e  a n n u a l  r e p o r t  
(co p y  e n c lo s e d ,  s e e  a l s o  e n c lo s e d  f a c t  s h e e t ,  “O v e rv ie w  a n d  S t a t u s  -  F e b r u a r y  
2 0 0 7 ) .  I t w a s  n o t  u n t i l  E P A  re v ie w e d  th e  D e p a r tm e n t ’s  fu ll a p p l ic a t io n  
s u b m is s io n  t h a t  th e y , in  O c to b e r  2 0 0 6 ,  id e n t if ie d  s e v e ra l  s t a t u t o i y  
s h o r tc o m in g s  t h a t  m u s t  b e  c o r r e c te d  in  o r d e r  to  d e m o n s t r a t e  t h a t  t h e  
D e p a r tm e n t  h a s  t h e  n e c e s s a r y  a u t h o r i t y  to  im p le m e n t  t h e  N P D E S  p ro g ra m ; 
h e n c e ,  th e  a d m i n i s t r a t i o n ’s  in t r o d u c t i o n  o f  H B  1 4 9  a n d  i t s  c o m p a n io n  b ill, S B  
9 1 .  D E C  a n d  E P A  h a v e  b e e n  w o rk in g  c lo s e ly  to g e th e r  to  a d d r e s s  a l l  o f  E P A ’s  
c o m m e n ts  o n  th e  p r o g r a m . T h e  r e s u l t s  o f  t h a t  w o r k  in c lu d e  m in o r  
a m e n d m e n t s  to  t h e  r e g u la t io n s ,  p r o g r a m  d e s c r ip t io n ,  a n d  A tto rn e y  G e n e r a l ’s  
s t a t e m e n t  r e g a r d in g  s t a t e  a u t h o r i t i e s  to  im p le m e n t  th e  p r o g r a m .  I t  is  o u r  
i n t e n t  to  s u b m i t  a  re v is e d  a p p l ic a t io n  in  d r a f t  fo rm  to  E PA  th i s  s u m m e r  s o  th e y  
c a n  t a k e  o n e  l a s t  lo o k  b e fo re  w e  s u b m i t  a  n e w  f in a l  a p p l ic a t io n  t h i s  fa ll. E P A  
h a s  c o m m it te d  to  a  s c h e d u le  fo r  a  p r o g r a m  a p p r o v a l  d e c i s io n  b y  M a rc h  3 1 , 
2 0 0 8 .
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D E C  a n d  E P A  c u r r e n t ly  h a v e  a  d u a l  ro le  in  p e r m i t t in g  w a s t e w a te r  d is c h a r g e s .  
B y  v i r t u e  o f  s t a t e  la w , a  s ta t e - c e r t i f i e d  N P D E S  p e r m i t  u s u a l l y  s e r v e s  a s  th e  
s t a t e  r e q u i r e d  p e r m i t .  D u r in g  FY  0 6 , fo r  E P A - is s u e d  N P D E S  p e r m i t s .  D E C  
i s s u e d :

•  C le a n  W a te r  A c t S e c t io n  4 0 1  c e r t i f ic a t io n s  fo r  1 0 0 %  o f  E P A - is s u e d  N P D E S  
in d iv id u a l  p e r m i t s  (9  p e rm its )

•  C le a n  W a te r  A c t S e c t io n  4 0 1  c e r t i f i c a t io n s  fo r  1 0 0 %  o f  E P A - is s u e d  N P D E S  
g e n e r a l  p e r m i t s  (5 p e rm i ts )

•  15  a u t h o r i z a t i o n s  u n d e r  t h e  T A P S l in e w id e  N P D E S  g e n e r a l  p e r m i t
•  8 7  a u t h o r i z a t i o n s  u n d e r  t h e  N P D E S  P la c e r  M in in g  g e n e r a l  p e r m i t
•  6  a u t h o r i z a t i o n s  u n d e r  t h e  N P D E S  N o r th  S lo p e  O il /  G a s  g e n e r a l  p e r m i t
•  7  a u t h o r i z a t i o n s  u n d e r  t h e  N P D E S  G e n e r a l  S e a fo o d  P r o c e s s o r s  g e n e r a l

p e r m i t
•  2 0  a u t h o r i z a t i o n s  u n d e r  t h e  N P D E S  S m a l l  D o m e s t ic  g e n e r a l  p e r m i t

In  a d d i t io n ,  w h e r e  E P A  h a s  n o t  i s s u e d  N P D E S  p e r m i t s ,  D E C  i s s u e d :
•  18 s t a t e  in d iv id u a l  p e r m i t s
•  6 2  s t a t e  g e n e r a l  p e r m i t  a u t h o r i z a t i o n s

P le a s e  le t  m e  k n o w  i f  I m is s e d  a n y  o f  t h e  q u e s t i o n s  o r  I c a n  p ro v id e  a n y  
a d d i t io n a l  in f o r m a t io n .

S in c e re ly .

/  7 1^

. T o m ie h  K e n t 
D ir e c to r

E n c lo s u re  N P D E S  P r im a c y  W o rk  G r o u p  R e p o r t ,  F e b r u a r y  2 0 0 5  
R e s o u r c e s  F a c t  s h e e t  
A n n u a l  R e p o r t  to  th e  L e g is la tu r e  
O v e rv ie w  a n d  S t a t u s  -  F e b r u a r y  2 0 0 7
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Support for state assumption of the National Pollutant Discharge Elimination System 
(NPDES) program  varied between perm ittee sectors. Certain sectors see substantial 
benefit and strongly support moving ahead. O ther sectors see less benefit, bu t would not 
object if the state were to move towards primacy. AH sectors believe tha t there are certain 
essential o r desirable elements that should be incorporated into a state NPDES program .

The federal Clean Water Act (CWA) requires all wastewater discharges to surface water to be 
permitted under the NPDES permit program. The CWA clearly envisions states running this 
program and includes provisions for state primacy. Alaska is one o f  only five states where the 
Environmental Protection Agency (EPA), rather than the state, administers the NPDES jrm it 
program.

A workgroup o f Alaska wastewater discharge permittees was asked to evaluate the concerns, 
costs, and benefits o f  state primacy. The workgroup recommends Alaska proceed toward 
primacy for the NPDES war* "water discharge permitting progn n contingent on the following 
11 elements being incorporated into the state program.

1. Permit fees based on the structure established in House Bill 361.
2. Continued permittee participation during primacy application and program 

development.
3. Sufficient funding to develop and assume the program and consistent sufficient state 

general funds in the long-term.
4. Opportunity for pemittee review o f both draft and proposed final permits.
5. Permits contain only legally required monitoring ar.d reporting necessary to comply 

with i flu en t limits and water quality standards.
6. Formal training plan and implementation o f the plan for DEC permit and compliance 

staff.
7. Ensure permit consistency between areas under state and federal jurisdiction.
8. The ability for the department to use contractors to assist with peak workloads and 

technical permitting issues.
9. Use o f the current state permit appeals process where permit provisions are not 

automatically stayed upon appeal.
10. Senior DEC managemcn. -eview o f permits and conditions that set precedents or arc 

controversial.
11. Primacy application submitted to EPA by June 2006.
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E X E C U T IV E  S U M M A R Y

I. INTRODUCTION

In contrast to most other states, Alaska docs not administer the National Pollutant Discharge 
Elimination System (NPDES) program for wastewater discharge in the state. The Environmental 
Protection Agency (EPA) performs this important task. Senate Bill 326 - passed by the 22nd
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Alaska Legislature in May 2002 - directed the Alaska Department o f Environmental 
Conservation (DEC) to evaluate the potential benefits and consequences o f the state assuming 
primacy o f the NPDES program. The Department released “ State o f Alaska‘s Assumption o f  the 
National Pollutant Discharge Elimination System -  A Report to the Alaska Legislature ” in 
January 2004. Subsequent to release o f the report, an advisory permittee workgroup was formed 
to examine the concerns, costs and benefits o f  state primacy and to recommend whether to 
proceed toward primacy.

Six meetings were held during the period November 2004 through January 2005 with 
representatives from NPDES permittee groups as well as the EPA. The workgroup was 
composed o f one representative from each o f  the following:

•  Oil and gas industry sector
•  Mining industry sector
•  Seafood industry sector
•  Timber industry sector
•  Construction industry sector
•  Large community wastewater permitting
•  Small community/tribal wastewater permitting

The EPA, as the current NPDES authority and the delegator o f  primacy, had a special role and 
attended meetings to provide perspective and guidance on federal requirements and constraints.

The meetings were held in Anchorage and were open to the public. Public notice o f the schedule 
o f  meetings was provided. Meetings were informal and attendees who were not official 
members o f the workgroup freely participated. Information, handouts, attendance lists and 
agendas were posted on an NPDES Primacy web site at 
http://www.state.ak.us/dec/water/npdcs/work groun.htm.

The workgroup developed a concept for a state wastewater permitting program beginning with a 
list o f  characteristics important to a state NPDES program (Chapter II). The concept for a state- 
run program was compared to the current EPA program and benefits and costs were identified 
(Chapters III. and IV). A benefit and concern analysis followed (Chapter V.). Issues raised by 
members o f  the public are included in Chapter VI., and other topics discussed over the course o f  
the six meetings arc summarized in Chapter VII. The workgroup provided a recommendation as 
to whether to proceed toward primacy (Chapter VIII.).
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II. CHARACTERISTICS OF AN ALASKA NPDES PERMITTING 
PROGRAM

The NPDES permit workgroup discussed the opportunities the state has in developing an 
efficient NPDES permitting process that appropriately addresses Alaska specific conditions and
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needs. Lists o f  characteristics to include in an Alaska NPDES program were developed. These 
characteristics are summarized below.

Permit Application Process

Streamlining the administrative functions o f  the permit application process is one o f the first 
improvements the state can take in assuming primacy for NPDES permitting. The workgroup 
discussed tools such as electronic forms, clear definitions, and integration of permits. The 
workgroup wants the state to issue and renew permits and authorize “notices o f  intent” to operate 
in a timely manner. Below is a list o f the administrative tools that the workgroup wants to see 
the state employ:

• Single application submitted to one agency -  DEC.
• Optimal use o f general permits and permit by rule options.
• Timely renewal o f  general and individual permits.
• Timely action on requests for modified permits.
•  Electronic submittals o f  application and discharge monitoring reports (DMRs).
• Streamlined application procedures where appropriate.
•  Renewal notification sufficiently in advance so permits can be renewed without lapsing.
•  Flexibility in the definition o f “major” and “minor” facilities.1
•  Integration o f waste management plan reviews and disposal permits.
• Investigation o f the pros and cons o f watershed permitting.
• A defined process and time schedule for issuance o f  various permits.
•  Provisions for administratively extending permits.
• A process enabling agency/permittee consultations during permit development.

Permit Limits and Monitoring Requirements

Permit limits and monitoring requirements are derived from a combination of technology-based 
performance standards specified in federal regulation and state water quality standards. The 
water quality standards arc also the basis for determining mixing zones, zones o f deposit, and 
short-term variances. It is important to the workgroup that the translation o f the water quality 
standards into effluent limits and monitoring requirements be conducted by permit writers who 
know the conditions and environment o f Alaska. Specifically the workgroup wanted:

•  Effluent limits that take into account natural conditions.
• Monitoring parameters and frequencies based on Alaska conditions.
• Sampling flexibility to provide concurrent monitoring of natural conditions.
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1 According to EPA N PD ES permit policy, facilities arc classified as either "major” or "minor". A "major” 
municipal facility discharges more than I million gallons per day or has a pretreatment program. A “major” 
industrial facility scores above 80 points on the EPA NPDES Permit Rating Work Sheet. EPA also retains the 
ability to use their professional judgment to designate a facility as a "discretionary major."
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•  Authorization o f mixing zones in individual and general permits.
•  Use o f translators in determining permit limits for metals.
• Ability to refine effluent limits as data are collected.
• Only compliance monitoring included in permits with separate agreements for scientific 

data collection.
•  Acknowledgement o f the use o f the best technologies.
•  Requirements and process for site-specific criteria based on natural conditions.

Guidance Documents

Guidance documents prepared for the specific needs o f Alaska operators and facilities are 
important to the workgroup. Fact sheets, frequently asked question summaries, and other 
guidance documents need to be current and posted on the web for easy access. The following is 
a list o f specific guidance documents and fact sheets mentioned by workgroup members:

• Guidelines for baseline data collection for major, new projects.
• Permit process flow charts and processes explained in chronological order.
•  Case-by-case best available technology guidance for industries lacking effluent 

guidelines.
• Clear explanation o f when a discharge to the subsurface requires an NPDES or 

Underground Injection Control (UIC) permit.
• A fact sheet to accompany individual and general permits.
• Understandable regulations ordered to follow the permit development process.

Public Participation and Public Notice Process

In addition to the EPA requirements for public notice, the state should use the Alaska Online 
Public Notice System.

Permittee Review of Draft and Proposed Final Permits

The workgroup stressed the importance o f communication with Alaska permit writers throughout 
the permit development process and, in particular, saw value in an opportunity for permittee 
review o f draft and proposed final permits prior to issuance to avoid misinterpretations, 
omissions, and simple mistakes.

Compliance Assistance

The workgroup wanted to ensure that a state NPDES compliance program would be managed in 
a responsive manner. An exit interview by inspectors, where concerns and problems arc 
discussed, is critical for operators to know what needs immediate correcting. Waiting months for 
an inspection report was viewed as potentially detrimental to receiving water quality and may
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result in cumulative fines that largely reflect the permitting agency’s inaction. The workgroup 
wants a state program committed to compliance assistance in addition to enforcement. 
Additionally, the workgroup wants the state program to have:

• Use o f the full range o f administrative tools available to the state such as Compliance 
Order By Consent, Notice o f  Violation, and compliance schedules.

• A DMR database that retains “qualifiers” on analytical results.
•  Flexibility in the use o f “Supplemental Environmental Projects” in lieu o f fines, when 

appropriate.
•  A process for immediate correction o f de minimus issues.
• Procedures for “paper audits” as an alternative/adjunct to full inspections.
• Opportunity to request “enforcement free” compliance assistance audits.
•  Use o f the state’s inspection ranking system to determine routine facility inspection 

schedules.
• Use o f other department and state staff to inspect or follow-up on inspections when they 

are at a facility.

Appeals Process

The workgroup highlighted the appeals process in Alaska as being a significant difference 
between DEC and EPA. Under primacy, the Commissioner o f the Department o f  Environmental 
Conservation would be the final administrative arbiter as opposed to the Environmental Appeals 
Board. The Commissioner would have the authority to delegate decision-making authority to an 
Administrative Law Judge. All permit terms and conditions in a new permit and contested 
provisions in a modified or renewed permit arc not automatically stayed under the state appeals 
process in contrast to the federal appeals process. There are opportunities to build into the state 
process deadlines for completing steps in the appeals process. Judicial review o f state permitting 
decisions will be conducted by an Alaska Superior Court instead o f the federal 9lh Circuit Court 
o f Appeals and should be timelier. Currently, no new evidence may be introduced during an 
appeal to EPA. Under primacy, current state law allows new evidence to be introduced, which 
provides an opportunity to consider the best science and to build an optimal record for judicial 
appeal, but carries with it the additional costs associated with an evidentiary proceeding. The 
state could re-examine the appeals process for NPDES permits and decide whether to allow new 
evidence to be introduced during an administrative hearing and appeal.

Management Involvement

DEC is a much smaller agency than EPA Region 10 and this can provide for greater participation 
in significant policy setting decisions by the upper management team. Specifically, the 
workgroup wants to ensure that DEC management is aware when significant policy or 
compliance issues are made in association with permit or enforcement decisions. Specifically 
the workgroup wanted:
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•  Management review o f draft permits in early stages o f  the transition to NPDES primacy.
•  Process to elevate to management policy issues that arise in permitting and enforcement 

proceedings.

Budget and Staffing

The workgroup stressed that primacy must include an adequate and appropriately funded budget 
to hire, train, and retain experienced staff and ensure the necessary funds to travel. Workgroup 
members are convinced that permit writers must know and understand the specific environment 
and jperational processes they regulate and that only comes through personal experience. The 
workgroup wants to ensure that the Department employ creative and flexible strategics, such as:

•  Negotiated service (funding) agreements that include milestones.
•  Provisions for the Department to enter into contracts for technical expertise on an as- 

needed basis.
• Staff in locations that facilitate communication with the permittee.
•  Mechanisms for staff to utilize various travel opportunities, such as facility charters.
•  Permit fees based upon the provisions o f House Bill (HB) 361.
•  A formal system for permit writer peer review, as well as management review.
•  Permit w riters’ assignments compatible with their experience.

Transition

Full state assumption o f NPDES program responsibilities can be transitioned over a 5-year 
period. The workgroup wants to ensure this process does not result in a lack o f expertise or a lag 
in permits issued. The workgroup expects that the Memorandum o f Agreement between DEC 
and EPA would schedule the phasing o f  specific permits and sees a continuing role for the group 
in designing a specific transition plan.

NEPA, ESA, and EFH

A desirable characteristic o f  a state program identified by the workgroup is less formal and faster 
planning and consultation processes. The workgroup sees value in environmental planning and 
interagency consultation, but believes that the objectives o f formal processes can be 
accomplished with less formal, time consuming, and expensive processes.

EPA’s issuance o f an NPDES permit to a “new source” is considered a federal action and 
triggers the National Environmental Policy Act (NEPA) formal planning process. Under 
primacy, a state-issued NPDES permit docs not trigger the NEPA process. The workgroup 
recognizes that other federal permitting actions, such as the issuance o f  a CWA 404 permit, 
could still trigger NEPA, but believes it less likely that NEPA would be triggered or be as 
burdensome under state pri nacy for smaller projects. Additionally, a state-issued NPDES permit
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does not require formal consultation with the U.S. Fish and Wildlife Service under the 
Endangered Species Act (ESA) or with the National Marine Fisheries Service under the Essential 
Fish Habitat (EFH) provisions o f the Magnuson-Stevens Fishery Conservation and Management 
Act.

III. POTENTIAL BENEFITS OF PRIMACY

NPDES program assumption must be associated with improvements in the permitting process 
while continuing to protect the environment. Based on the characteristics o f an Alaska NPDES 
permitting program the workgroup identified the following specific benefits to primacy.

Time and cost savings in perm itting m ajor new facilities. While permit fees will increase 
under primacy, the cost to the permittee to permit some major new facilities may decrease 
substantially. This decrease in costs will result from increased communication throughout the 
permitting and public notice phases o f a project, the efficiencies o f  working with one regulatory 
agency as opposed to two, reduced travel costs for meetings with the permitting agency, working 
with permi: writers familiar with Alaska condition: a timelier appeals process, and compliance 
and enforcement programs based on site-specific and risk-based results.

Gi eater state role in project planning and less formal process. A state issued NPDES permit 
to a “new source” would not trigger the formal NEPA planning process, as would EPA issuance 
o f the permit. However, the workgroup recognizes that it is likely other federal actions would 
trigger the NEPA process, at least for larger, new facilities. Even within a NEPA process, the 
workgroup secs benefit in the state playing a greater role as the state water quality authority. The 
workgroup a! j  sees potential benefit in replacing the formal ESA and EFH consultation 
processes required o f  EPA with the less formal and faster processes under state primacy while 
still achieving the objectives o f  those programs.

Permit requirements better tailored to Alaska conditions. An advantage o f  state primacy is 
that the permit writers, who know Alaska’s environment and conditions, will be responsible for 
translating water quality standards into effluent limits. Additionally, Alaska permit writers arc 
skilled in understanding and applying the state’s site specific and risk-based water quality 
standard provisions.

More predictable enforcement. The state can build specific, timely, and predictable steps into 
an enforcement program while maintaining a commitment to compliance assistance. Early 
communication o f inspection results is key.

Improved and faster appeals process. The workgroup secs benefit in the very different and 
tin r 'ic r  appeals process under state primacy. A state-run NPDES permit program should have 
specific time frames for the steps in the appeals process with the DEC Commissioner (or an 
Administrative Law Judge if  designated by the Commissioner) as the final arbiter. Judicial 
review o f state permitting decisions in the Alaska Superior Court instead o f the federal 9th Circuit 
Court o f Appeals may also help resolve concerns more quickly.
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Alaska-specific guidance documents. EPA develops guidance documents based on its national 
perspective. A potential benefit o f state primacy would be guidance documents that are prepared 
for the specific needs o f Alaska operators and facilities. A state practice of updating the fact 
sheet after the permit is finalized is another potential benefit. Additionally, posting fact sheets, 
frequently asked question summaries, and other guidance documents on the state web site would 
improve access for stakeholders and the public.

Availability of efficiency tools. Streamlining the administrative function in the permitting 
process is a potential advantage o f a state NPDES permitting program. The state can develop 
tools such as on-line applications, on-line payments, electronic permitting tracking, and on line 
DMR submittals.

Better perm it and Clean W ater Act coverage. The workgroup sees the potential that state 
primacy would result in a higher percentage o f dischargers with NPDES permits. NPDES permit 
coverage is important to protect water quality, as well as to the discharger who needs a permit to 
demonstrate compliance with the Clean Water Act. Better permit coverage may result from 
conversion o f current state permits to NPDES permits, as well as efficiencies gained through 
optimal use o f general permits. Better permit coverage will improve environmental protection.

IV. COSTS AND CONCERNS

The cost o f the state assuming responsibility for implementing the NPDES wastewater 
permitting program will not be simply financial. The potential for non-monctary effects, such as 
perceived changes in roles and relationships or how EPA will continue to influence state actions, 
must be factored into a recommendation.

Fee increase. Under primacy, the state will establish effluent limits, determine other permit 
requirements, provide compliance assistance, and conduct enforcement. This increased 
workload will result in increased fees charged for permits. Fees are expected to increase on 
average by a factor o f 1.8. This »s a substantial increase, yet fees will still only pay for less than 
20% o f the program costs with state general funds and federal funds making up the balance.

Lack of resources and expertise. There is potential that the state may not direct an appropriate 
amount o f resources to the NPDES wastewater permitting program. DEC’s program 
implementation plan increases the number o f staff from 29 to 43. Additionally, there is concern 
that the state will not be able to hire and retain staff with the expertise needed to understand the 
issues associated with complicated discharges from major industrial developments. A program 
that does not have the resources and expertise to meet its goals will provide no benefit.

Loss of state advocacy. Under EPA management o f the NPDES program, the state and 
applicants have frequently found themselves allies working to change EPA’s point o f view.
Tfiere is concern that assumption o f the NPDES program will automatically place the state in an
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adversarial role with the applicant. This loss o f the state as an advocate, working to solve 
problems, is a concern.

Resources would be better used on other priorities. Recent state fiscal policy has been to 
limit the growth o f government. There are concerns that assuming responsibility for a new 
program, such as NPDES permit lg, will come at the cost o f other programs and priorities. No 
one wants to see the gains the state has made in environmental management compromised 
because the state has taken on additional responsibility.

Primacy could be tem porary. Concern has been expressed that .jtu re  administrations or 
legislatures would not support state management o f the federal NPDES permitting program. 
Future administrations or legislatures, faced with fiscal issues or political pressures, could decide 
to return this program to EPA.

EPA requirem ents under primacy will differ significantly from current policy. EPA
currently exercises some judgment and flexibility in administering the NPDES program. For 
example, EPA recognizes there are significant constraints in regulating community facilities in 
rural Alaska and has adapted program objectives and actions accordingly. There is concern that 
once the state is responsible for the NPDES program, EPA will require the state to take actions 
the agency would not take itself.

A state administered program  may not provide the degree of certainty currently in place at 
EPA. NPDES permitting under EPA is based upon long-term regulatory and policy provisions 
providing a consistent, defensible, and known structure. A state-run program could be subject to 
administrative policy shifts effectively eliminating needed prca. tability and consistent 
implementation o f  the program.
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V. BENEFIT/CONCERNS ANALYSIS

The workgroup recognized that it is not possible to conduct a true “cost/benefit analysis” o f state 
primacy for the NPDES program, or to reach consensus on which costs and benefits arc most 
important. There was considerable variation in workgroup representatives’ views o f the relative 
“weight” o f  the benefits and costs (both monetary and non-monetary) based upon their current 
experience with EPA and their potential future experience under primacy.

Workgroup members used this section as a guide in their discussions with members o f the 
groups they represent while arriving at their member-organization’s recommendation regarding 
whether or not to proceed with primacy.

Permits that are written and administered by those with an understanding of Alaska 
conditions and facilities is seen by the workgroup as one of the most im portant benefits to 
primacy. Workgroup members recognize that derivation o f permit limits are constrained by 
federal rules, but some members see more room for state interpretation than others. Workgroup
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members believe that Alaska-specific guidance, particularly for establishing permit monitoring 
requirements, is the area with the greatest potential value.

The workgroup believes that permittee review of draft and proposal final permits is a key 
benefit. EPA Region 10 policy has been to withhold draft and proposed final permits from the 
permittee. When permittees are given an opportunity to review the draft and proposed final 
permit, typographical and significant technical errors and omissions can be corrected prior to 
public notice and permit issuance. A draft permit, free o f errors or misinterpretations, ensures 
that the public and stakeholders have accurate information when determining if  they have 
concerns and articulating them when they do. Errors in the final permit leave the permittee with 
limited, undesirable choices: 1) request a permit amendment which is a lengthy process; 2) 
appeal the permit; or 3) live with the error untn the permit is renewed in five or more years.

The workgroup sees substantial benefit in using the state appeals process under primacy 
over the federal process. Under the state process, new permits are not automatically stayed 
upon appeal, the Commissioner o f DEC is the finai arbiter o f  administrative appeals (or an 
Administrative Law Judge if  designated by the Commissioner), and judicial review o f state 
permit decisions are handled by the Alaska Superior court, rather than the federal 9th Circuit 
Court o f  Appeals. The benefits to new projects are extremely important since the state process 
presents an opportunity for quicker resolution and timelier start-up o f new projects.

Administrative efficiencies under primacy are viewed by the workgroup as a major 
potential improvement. The workgroup believes those with the most immediate and tangible 
benefits include:

• The opportunity, efficiency, and cost savings o f working with one rather than two 
regulators (permitting agencies).

'  The use o f electronic permit applications and fee payment, electronic permit generation, 
and electronic Discharge Monitoring Report submittal and review.

• Optimal use o f  general permits.

The workgroup members, particularly the mining representative, believe that a reduction 
in perm it issuance time under primacy for m ajor new developments is a major benefit of 
primacy and presents the potential for significant costs savings. A cost analysis conducted 
by DEC for the workgroup for a hypothetical new mining project indicated that under primacy 
an NPDES permit issued 6 months quicker could save the company millions o f  dollars over the 
life o f the project.

Overall, the workgroup is concerned about the currently projected perm it fee increases 
and the potential for future increases in fees.

The workgroup is concerned about the state having consistent and sufficient state 
appropriations to run the program  from year to year, given the state’s fiscal situation.

The workgroup is concerned about the state’s ability to hire and retain qualified staff.
Despite hearing the state’s plan to hire, train, and retain competent staff, and EPA’s offer o f 
staffing and technical assistance, workgroup members remained concerned about the state’s
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ability to have the necessary expertise on board at the same pace that permits will be phased in 
under . nacy.

The >r kgroup is concerned that primacy will result in divided jurisdiction between the 
state a..d EPA. Under primacy, EPA will retain the responsibility to issue and administer 
NPDLS p e rm it for facilities that operate outside o f state waters (primarily oil and gas platforms 
and floating seafood processors) and for sewage treatment facilities that have an approved 
waiver o f secondary treatment requirements under Section 301(h) o f  the Clean Water Act. The 
workgroup recognized that the state could take steps to mitigate to some extent the effect o f the 
split jurisdiction through its agreements with EPA.

W orkgroup members strongly objected to a member of the public’s premise that primacy 
will result in a “rollback” of environmental protection. A public attendee at the workgroup 
meetings indicated that the concern stems in part from a reduction in the federal permitting 
process -  NEPA review, ESA, EFH, and Tribal consultations. Members o f the workgroup did 
not agree, based upon their discussions that:

•  Permit limits under primacy will be based on the same federal rules.
•  State Water Quality Standards will continue to be the basis for effluent limits and 

monitoring.
•  Tribes and federal agencies will be consulted through the public participation process. 

The workgroup suggested that contrary to “rollback” o f  environmental protection a more 
efficient process under primacy should actually improve the environmental result.

The workgroup did not concur with a concern raised by a member of the public about the 
potential for lack of consistency with national enforcement priorities. A public attendee at 
workgroup meetings expressed concern that primacy in Alaska would result in different priorities 
than those established by EPA for the nation as a whole. They felt that primacy could create 
inconsistent enforcement and penalties creating competitive advantages and disadvantages across 
state lines. Workgroup members did not share these concerns, in part, because:

•  45 other states already have primacy for the NPDES program.
•  EPA will continue in an oversight role.
•  National priorities arc translated into annual performance partnership agreements 

between EPA and the states.
• Some inconsistency is desirable to reflect actual regional conditions.
•  There are situations where forcing consistency could actually result in reduced 

environmental protection.

The workgroup recognizes that the EPA regions are not entirely consistent currently.
However, the workgroup also recognizes that whether Alaska has NPDES primacy has no 
bearing on consistency, or lack thereof, between regional EPA offices. The group also noted that 
there are policies in other EPA Regions that could be viewed as a potential benefit if  
implemented in Alaska.

A benefit associated with a change in the NEPA process was discussed by the workgroup 
without a conclusive result. Under primacy, state issuance o f an NPDES permit to a “new 
source” would not trigger a NEPA review, as it docs when EPA is the lead pcrmitter. No formal
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NEPA process would invite potential for significant efficiency. At the same time, the workgroup 
recognized that there would be a limited number o f major projects that would not trigger NEPA 
because other federal actions would likely trigger NEPA anyway. Even for projects requiring a 
NEPA process, some workgroup members see value in the state, rather than EPA, serving as the 
lead “cooperating agency” for water quality.

VI. ISSUES RAISED BY THE PUBLIC

All workgroup meetings were open to the public. While discussing the benefits and concerns 
associated with primacy, public participants raised a number o f issues. The workgroup 
considered, but did not always agree with, the concerns, which included:

• Lack o f  formal government to government consultation where Tribes provide traditional 
ecological knowledge and comment on the impact o f  the discharge on subsistence resources 
before the public comment period.

•  Concern about adequacy o f  staffing levels for implementation o f the NPDES program.
•  DEC ability to retain expert staff to operate an effective and protective program.
•  Potential for DEC consultant conflicts o f interest.
•  The greater flexibility available to a state managed NPDES program could result in reduced 

environmental protection.
• Alaska permit writers will be subject to greater pressure from industry than permit writers in 

Seattle.
• A state managed program could result in a lack o f consistency with national enforcement 

priorities.
•  The potential for a facility to be authorized to discharge under a general permit when an 

individual permit that includes site-specific factors would be more appropriate.
•  Public and Tribal membership should be included in any future NPDES implementation 

workgroup.
•  Concern about lack o f  sufficient future funding to run the program.
• Reduced public participation on a project that no longer triggers the NEPA, ESA, or EFH 

requirements.
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VII. TOPICS DISCUSSED IN GREATER DETAIL

As the workgroup explored the general concept o f state NPDES primacy, it delved into a nun, :r 
of specific topics. Five of the six all-day meetings focused on learning and information 
gathering. The following summarizes some of the key pieces of knowledge the workgroup 
gained.

Electronic Permit Applications, Data Submission, and Payment Procedures
Applicants can currently pay DEC invoices for wastewater, food service, and air permit fees 
using a centralized online payment center.
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DEC will begin using an improved data management system in the fall o f 2005. When 
applicants enter information into the new web based permit applications, the information will 
automatically populate the department database, eliminating the need for DEC staff data entry 
The new data management system will also facilitate the electronic submission o f discharge 
monitoring reports (DMRs), including those with qualified data, relieving a heavy paperwork 
burden for both permittees and DEC. Under primacy, the state data management system would 
be capable o f  meeting NPDES reporting requirements to the EPA national data system.

Inspection Ranking System
With input from a previous stakeholders workgroup in 2000, DEC developed a risk-based 
inspection ranking sys,om in order to determine ..hich facilities should be inspected each year. 
The system prioritizes facilities for inspection based on potential threats to human health and the 
environment. Under primacy, EPA generally expects a state to inspect all “major” facilities each 
year. EPA has indicated that after an initial primacy transition period, there may be some 
flexibility for DEC, using its risk-based inspection ranking system, to replace an inspection o f  a 
low risk “major” facility for a numbcr o f “minor” facilities (i.e. exchange one major for two 
minors).

Permit by Rule
The use o f permit by rule (PBR) to simplify the permitting process is not as efficient under the 
Clean Water Act as it is under state law. The CWA requires all permits to be renewed every five 
years. EPA issued a PBR for stormwater, bu' ;t was struck down by the federal 9lh Circuit Court 
o f Appeals. Under primacy, PBR may only be possible if  DEC revisits the regulations every five 
years, somewhat negating the efficiency o f having a Permit by Rule.

Underground Injection Control Program
The state does not need to have an approved UIC program to pursue NPDES primacy. Ten states 
with NPDES primacy do not have an approved UIC program.

Reporting Metal Limits
There is no flexibility under a state managed NPDES permitting program for using dissolved 
rather than total recoverable metals for effluent limitations. There are two narrow exceptions: 1) 
when the approved analytical method reports metals in the dissolved form; and 2) technology- 
based effluent limits for discharges that are not subject to effluent guidelines promulgated by 
EPA. However, the use o f translators is an accepted method o f converting Alaska’s dissolved 
metals water quality standards into appropriate total recoverable effluent limits.

Public Notice Process
The decision to conduct a public hearing in state law hinges on “good cause” as opposed to 
EPA’s “significant interest.” The state does not have to public notice a decision to deny a permit 
application. The state currently can 1 )ld a hearing as soon as 15 days after public notice; under 
primacy DEC would have to meet the federal requirement o f 30 days. DEC will be required to 
prepare response to comments received documents, which currently the department does on a 
case-by-case basis. DEC will not be able to only use the state o f Alaska’s Online Public Notice
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web site because the federal regulations require the public notice o f a draft pernr't in the 
newspaper.

DEC Staffing
DEC intends to use agreements with EPA to bring experienced permit writers to Alaska, 
ensuring that the needed expertise to write permits is available at the time o f  primacy. These 
temporary, one- to two-year assignments would provide on the job training to the newly hired 
staff. DEC also has the ability to access technical expertise through term contractors who can be 
hired quickly to meet short-term needs. The workgroup encourages DEC to establish employee 
classifications at levels sufficient to retain technically qualified staff.

Fees
HB 361 p ed the legislature in 2000 setting state policy for fees charged by resource agencies, 
including DEC fees for wastewater discharge permitting. The law requires that fees be set in 
statute, regulation, or established in a negotiated services agreement. Wastewater fees can only 
include the direct costs o f DEC permitting and compliance work and travel for inspections o f 
businesses with more than 20 employees. (A facility with less than 20 employs that has a parent 
company with more than 20 would be charged for travel.) Fixed fees must be established for 
standard categories o f general and individual wastewater discharge permits. Negotiated service 
agreements can be used for complex projects where a set fee is negotiated between DEC ar.d the 
permittee along with project milestones. Fees must be reviewed and updated every 4 years.

Penalties
In order to assume primacy, the state must have the legal ability to assess civil penalties in at 
least the amount o f $5,000 per day. The state currently has this authority. The state is not 
required to seek that or any other minimum amount o f penalty.

M emorandum of Agreement
The EPA Regional Administrator and the Commissioner o f  DEC enter into a Memorandum o f 
Agreement (MOA) as a part o f the state’s process to seek authority to administer the NPDES 
permitting program. The MOA would include provisions for the transfer from EPA to the state 
o f  pending and existing permits, the classes and categories o f  permit applications, draft permits, 
and proposed permits that the state will send to EPA for review, comment, and where applicable 
objection. Additionally, the MOA will identify the state records and reports to be submitted to 
EPA. M OA’s also contain statc/EPA dispute resolution procedures.

Performance Partnership Agreements
The state and EPA negotiate an annual work plan under a Performance Partnership Agreement 
(PPA). With primacy, the PPA would contain such items as compliance targets negotiated 
between the state and EPA. The PPA and MOA would provide details on how the NPDES 
program will be implemented and may be subject to further scrutiny by the workgroup as part o f 
the primacy process, should the workgroup make that recommendation.

EPA Objection and Overfile Process
Federal regulations (40 CFR 123.44) prescribe the process by which EPA can review and object 
to state issued NPDES permits, as well as the grounds for objection. The regulations establish a
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review and objection process for proposed permits -  permit status after the close o f the public 
comment period but before issuance. However, EPA may agree via the MOA to review draft 
permits rather than proposed permits. The state would only have to forward the proposed permit 
to EPA if  it differed from the draft permit, EPA had objected to the draft permit, or there was 
significant public comment. In the MOA documents for the two most recently delegated NPDES 
states (Maine and Arizona), EPA agreed to review draft permits. The Alaska MOA would likely 
be similar in this regard.

When EPA receives a draft permit for review, as agreed to in the MOA, they can use the 30-day 
public comment period to submit comments, including general objections to the permit. When 
EPA provides notice o f  general objection, it then has an additional 60 days to provide specific 
objections. Although typically not the norm, EPA can still object to a proposed permit following 
the public notice period but prior to issuance. The state has 90 days to satisfy EPA’s objections.

I f  the state fails to satisfy the objections, EPA can issue and assume authority for the permit for 
one permit cycle, at the end o f  which authority for the permit reverts to the state. While the 
procedure exists, in practice EPA Region 10 typically works with the state to satisfy the 
objections and has never federalized an NPDES permit.

There are specific grounds on which EPA must base its objections to draft permits in NPDES 
primacy states. The two most common grounds for EPA objection are also the most subjective. 
They are 1) a misinterpretation o f federal regulation or the Clean Water Act, and 2) inadequacy 
o f monitoring requirements.

Under primacy, states provide draft permits to the U.S. Fish & Wildlife Service and the National 
Marine Fisheries Service (the “Services”). The Services provide comments directly to the state 
on the potential impact o f the discharge on federally listed species or critical habitat. The 
Services may petition EPA to review the draft permit if they believe that the state has not 
satisfied their concerns. If the EPA agrees that the draft permit does not compiy with the Clean 
Water Act, then EPA works directly with the state to modify the permit or may federalize the 
permit.

Tribes may also petition EPA to review a draft permit if they believe that it does not comply with 
the Clean Water Act. Any EPA objection would need to be based upon the same grounds 
established in 40 CFR 123.44. Formal consultation would only be triggered if EPA federalized 
the permit.

Administratively Extended Permits
EPA and DEC can administratively extend individual or general permits past the expiration date. 
However, new discharges cannot be authorized under an administratively extended general 
permit, and applicants must apply for an individual permit.

Transition Process
There arc six components to the NPDES permitting program.

1. NPDES Permitting (both individual and general permits)
2. Stormwater
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3. Compliance and Enforcement
4. Permitting Federal Facilities (Optional)
5. Pre-treatment Program
6. Biosol ds Management Program (Optional)

DEC proposes to assume responsibility for the first five components. The NPDES permitting 
program consists o f  developing, issuing, and modifying permits. The stormwater program 
regulates wastewater discharges generated during runoff from land and impervious areas. As 
part o f the compliance and enforcement program, permittees are required to monitor discharges 
and DEC reviews monitoring reports, conducts inspections, and may take appropriate 
enforcement actions. The federal facilities program issues permits for facilities such as military 
bases and national parks. The pre-treatment program sets standards tc control pollutants from 
industrial users who discharge directly to a publicly owned treatment works. DEC proposes not 
to assume responsibility for the biosolids program, which regulates the disposal o f sewage 
sludge.

The Clean Water Act allows states to phase in NPDES program responsibilities over 5 years. 
Designing a specific transition plan with timeframes to assume different aspects o f the program 
will be a subject for the workgroup should primacy proceed.

Application for Primacy
A state must formally apply to EPA to assume NPDES primacy. The State NPDES application 
must describe how the state’s program satisfies the required legal framework and meets the 
federal requirements governing NPDES permitting and compliance procedures. The application 
must include:

•  A letter from the Governor requesting approval o f the state’s application.
• A program narrative that describes how the state will issue permits, ensure permit 

compliance, perform enforcement, fund the program, track issued permits and enforcement 
actions, and submit periodic reports to EPA.

•  Copies o f all applicable state statutes and regulations (i.e. new NPDES regulations).
• An Attorney General statement o f  legal authority that confirms the state’s laws and 

regulations arc sufficient to implement the NPDES program.
•  A signed Memorandi m o f Agreement between the state and EPA.
•  A compliance assurance agreement that will ensure that legal requirements are met and 

compliance and environmental goals are achieved.

If  a state’s application is acceptable, EPA issues a public notice o f  its intent to approve the state's 
submittal. Following public comment, EPA takes final action to delegate the NPDES program to 
the state. EPA is responsible for conducting Endangered Species Act consultations with the U.S. 
Fish and Wildlife Service anu the National Oceanic Atmospheric Administration fisheries 
service as part o f  its review and approval o f a state’s NPDES program application. EPA will 
also seek input from Tribes.
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The criteria for withdrawl o f a state NPDES program are established in 40 CFR 123.63. The 
process for withdrawal o f a state NPDES program is found in 40 CFR 123.64. No state has ever 
returned an NPDES program to EPA.

C urrent EPA Perm it Coverage
According to EPA Region 10 statistics, there are 2,287 facilities covered by 16° wastewater 
permits (155 individual permits and 13 general permits) in Alaska. Seventy-one (71) facilities 
are considered “major” facilities. Forty-four (44) “major” facilities have an individual permit 
and 27 “major” facilities are covered by three general permits. As o f  July 7,2004, 77% o f all 
permits (individual and general) for “major” facilities are current, and 80% o f the individual 
permits for “major” facilities are current.

There are currently 2,216 “minor” facilities in Alaska. Individual pcrmiis cover 111 facilities 
and 10 general permits cover 2,105 facilities. As o f July 7, 2004,94%  o f all “minor” permits 
(individual and general) are current, but only 10% of the “minor” individual permits arc current. 
Many “minor” facilities arc operating on administratively extended permits that are out o f date 
for many pollutants (e.g. chlorine) or do not have water quality based effluent limits. EPA is 
aware o f 64 unpermitted “minor” facilities.

Enforcement Quotas
EPA provides national compliance goals for state NPDES programs but docs not establish 
specific enforcement quotas.

N P D E S  Primacy Workgroup Report
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VIII. RECOMMENDATIONS OF THE WORKGROUP

The majority o f the workgroup recommends or docs not object to Alaska assuming primacy for 
the NPDES wastewater discharge permitting program contingent on specific conditions. The 
large community wastewater workgroup member docs not think that primacy will provide 
significant benefits to this segment o f the regulated community and docs not support primacy. 
Concerns include the increase in fees, uncertainty regarding EPA oversight, and the potential for 
the state permit and compliance requirem ent to be more restrictive than EPA. However, this 
member recognizes the potential benefits o f  NPDES primacy to industrial permittees and doubts 
that his represented group will offer any significant objections should the state decide to pursue 
primacy. The oil and gas representative was neutral in her support o f  primacy, but would not 
oppose assumption if  specific provisions arc included in the program and implementation of 
primacy.

The workgroup reached consensus on the following 11 NPDES program elements that must be 
included in the proposed legislation authorizing state assumption o f the NPDES program, intent 
language associated with legislation, or implemented in regulation or as program guidance as the 
program is developed.

Costs controlled through the fee structure established in HB 361. Primacy legislation must 
include a commitment that the fee structure established in HB 361 will apply to state issued
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NPDES permits. This ensures that fees are based on the department’s direct permitting and 
compliance costs.

Continued perm ittee participation during program  development. The workgroup believes 
that permittee participation during program development will result in a NPDES permitting 
program that is protective o f the environment without unnecessarily burdening the regulated 
community. Permittees should be involved in the development o f the MOA with EPA and 
particularly in designating the phasing o f the transfer o f  permits from EPA to the state. The 
expectation for permittee involvement in program development must be included in the intent 
language o f the proposed legislation. Workgroup members recommend that timber industry 
permits be among the first to transition to the state. It is essential that EPA continue to 
participate to ensure the development o f an application that can be approved as quickly as 
possible.

Program  Stability. A successful NPDES permitting program requires long-term fiscal stability. 
A laska’s proposed NPDES program will be funded through fees, federal grants, and state general 
funds. The workgroup expects that the »tate will provide sufficient and consistent funding for the 
NPDES program. The fiscal note for primacy legislation must indicate the need for long- term 
fiscal stability for the NPDES program.

Perm ittee review of draft and proposed final permits. The opportunity for the permittee to 
review both the draft and proposed final permit prior to issuance and to discuss them with DEC 
in order to correct errors, omissions or misinterpretations is critical. The opportunity for 
permittee review must be included in proposed primacy legislation.

Perm it monitoring and reporting requirements are legally required. Workgroup members 
recognize that scientific studies and the collection o f  additional sampling data are beneficial to 
understanding the receiving environment and determining future permitting requirements. 
However, requiring the reporting o f this data as a permit condition invites potential permit 
noncompliance and reduces industry willingness to conduct voluntary studies. Workgroup 
members prefer that supplemental monitoring be included in a separate agreement rather than in 
the permit. Primacy legislation must include a limitation that only sampling and reporting 
requirements necessary to determine compliance with effluent limits and water quality standards 
or required in legal settlements be included in permits.

Form al training plan and implementation of 'he  plan for DEC perm it and compliance staff.
Well-trained staff arc required to write appropriate and expeditious permits. The state NPDES 
program must include training plans and opportunities for staff to receive that training. The 
workgroup encourages DEC to use EPA, as proposed, to mentor state staff during the initial 
phases o f primacy.

Ensure perm it consistency between areas under state and federal jurisdiction. Recognizing 
EPA will retain permitting responsibility for facilities in the federal waters three miles off shore, 
the workgroup recommends DEC work with EPA on permit consistency for seafood processors 
and oil and gas activities that occur in both jurisdictions.
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Use of contractors. Continued use o f  contractors to deal with workload surges or specific 
technical permitting issues is a critical element o f a state primacy program. Primacy legislation 
and regulation must establish a mechanism for the department to develop a list o f  contractors, 
vetted for conflict o f interest concerns, which can be used for permit related work.

No automatic staying of perm it conditions during appeals. State law does not automatically 
stay the terms and conditions o f  a permit during the appeals process. A state NPDES program 
must reflect this existing appeals process.

Senior DEC management review of permits that set precedents. The workgroup 
recommends that senior DEC management review controversial or precedent setting pennit 
provisions. Management participation ensures understanding o f the potential for far reaching 
implications when new or controversial precedents are established and are an important element 
o f a state NPDES permitting program.

Goal of an application submitted to EPA by June 2006. Recognizing that the state has no 
control o f EPA’s approval process, the workgroup wants DEC to submit a primacy application to 
EPA by June 2006. This goal must be included in the intent language o f the proposed 
legislation.
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D e p a r t m e n t  o f  E n v i r o n m e n t a l  C o n s e r v a t i o n  

N P D E S  P r i m a c y  

R e s o u r c e  C o m p a r i s o n

B a c k g r o u n d

There is cu rren tly  a tota l o f 51 DFC  and EPA s ta ff w on d r*  on wastewater 
perm itting fo r A laska. DEC is proposing a staffing level 43  positions (“ fu ll­
time equivalents, o r FTEs”) fo r a  s ta te -run  program . This am ounts to a 
reduction o f 8  positions from  the cu rren t tota l. That reduction is a resu lt o f the 
efficiency gain associated with a single agency, instead o f two, implementing a 
single program .
To confirm  the accuracy o f the proposed resource commitment, DEC looked at 
the staffing levels and budgets o f the other EPA Region 10 primacy states 
(Washington and Oregon) on a s ta ff per perm it, and a budget per-perm it basis.

C o m p a r is o n  b e tw e e n  A la s k a  e n d  E P A  R e g io n  10  P r im a c y  S t a t e s  S t a f f in g

Alaska Oregon Washington
Program Staffing
FTE (Full Program) 43 52 117
FTE (Permitting & Compliance) 24 18 47

Permit Caseload
No. of Individual Permits (IPs) 343 363 839
No. o f Major (Individual) Permits 45 77 80
No. o f General Permits (GPs) 21 16 11
No. of IPs and GPs / FTE (Full program) 8 8 7

Program Budget
Annual Program Budget (millions) $4.8 $4.0 $17.8
Budget per permit (dollars) $13,187 $9,171 $20,940

IP = Individual Permit 
GP = General Permit 
FTE = Full-Time Equivalent position
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National Pollutant D ischarge Elim ination System  (NPDES) Primacy

Contact:
Sharon Morgan
(907) 465*5530 or sharon_morgan@dec.state.ak.us 

NPDES Application submitted to EPA
On June 29, 2006 the State of Alaska formally applied to the U.S. Environmental Protection 
Agency for authority to permit wastewater discharges in Alaska. Currently, EPA issues 
National Pollutant Discharge Elimination System (NPDES) permits, which are then certified by 
DEC. The Clean Water Act establishes the NPDES wastewater permit program and 
encociages state to implement the program.

Iiistory
NPDES Primacy Bill Signed
The Governor signed Senate Bill (SB) 110 into effect on August 27, 2005. This bill authorizes 
the state to pursue primacy for the NPDES wastewater discharge permitting and compliance 
program established under the Clean Water Act. The bill directed DEC to submit an 
application for NPDES program primacy to EPA by July 1, 2006.

NPDES Work Group
Prior to the passage of SB 110, DEC convened a permittee Work Group to examine the 
concerns, costs, and benefits of state primacy and to recommend whether the state should 
proceed toward primacy. Their findings and recommendations are contained in the February 
2005 NPDES Primacy Workgroup Report and were used in the development of SB 110.

a

O f  I n t e r e s t . . .

> Primacy Applicat
> State applies for 
Governor's Press

► SB 110
> Governor Signs f 
Primacy Bill

► NPDES Primacy 
Background

* Work Group
* NPDES Report t( 
Legislature 2007

► Sign up for prima 
email updates

DEC continued to work with the NPDES Work Group in designing Alaska’s NPDES program 
and in developing the primacy application for EPA.
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NPDES Primacy Work Group

Contact: Sharon Morgan (907) 465*5530

Between November 2004 and January 2005, DEC convened six meetings of a permittee 
Work Group to examine the concerns, costs and benefits of primacy and to recommend 
whether the state should proceed toward primacy. The Work Group was composed of one 
representative from each of the following:

Oil and gas industry sector 
Mining industry sector 
Seafood industry sector 
Timber industry sector 
Construction industry sector 
Large community wastewater permitting 

• Small community/tribal wastewater permitting

EPA, as the current NPDES authority and the delegator of primacy, also participated.

The Work Group’s findings and recommendations from those first 6 me .ings are contained in 
the February 2005 NPDES Primacy Workgroup Report.

Primacy legislation (SB 110) passed on May 10, 2005. The bill directed DEC to submit a 
primacy application to EPA for their approval before July 1, 2006. The bill also directed DEC 
to continue to work with the permittee Work Group.

The NPDES primacy Work Group met 6 more times and participated in 4 teleconferences 
between June 2005 and June 2006. The Work Group provided key assistance in the design of 
the APDES program and application development.

Q u i c k  L i n k s .

» NPDES Home P;
* Work Group Men
* Meeting 13- 

December 13, 2C
> Meeting 12 - Jun
> Meeting 11 - Feb
> Meeting 10 - Nov
> Meeting 9 - Sept
> Meeting 8 - Aug.
> Meeting 7 - June 
} Teleconference f

O f  I n t e r e s t . . .

» NPDES Primacy 
Report, Feb 05

* Primacy Applicat 
» SB 110
* Sign up for prima 

email updates

All work group meetings were open to the public.
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Sharon Morgan 
(907) 465-5530

Stale of Alaska > DEC > Waler > NPDES > NPDES Workgroup

Meeting 7 June 6, 2005

Handouts
Agenda
Process Outline 
SB 110
SB 110 Fiscal Note
Distribution of Program Costs
Work Plan - Application Elements
Work Plan - Objectives & Tasks
State Program Requirements (40 CFR Part 123)
Continuing Planning Process (40 CFR Part 130.5)
Arizona Program Description
Arizona MOA
Arizona Attorney General's Statement 
Arizona Governor's Letter 
Oregon Compliance Assurance Agreement 
Timeline for Regulation Development 
Special Interest Areas

Attendance Sheet 
Minutes
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FISCAL NOTE

STATE  O F  A LA SKA
2007 L E G IS L A T IV E  SE SS IO N

Revision Date/Time (Note if correction):___________________
Title "An Act relating to the authority of the Dept, of Env.

Cons, to require certain monitoring, sampling.

Fiscal Note Number:
Bill Version:
(H) Publish Date:

1
HB 149
2/21/07

Sponsor
Requester

Rules Committee

Dept. Affected: Dept ot Environmental Conservation
RDU Division of Water_______________
"Component Water Quality__________________

Governor Component No. 2062

Expenditures/Revenues (Thousands of Dollars)
Notr- Amounts do not include inflation unless otherwise noted below.
OPERATING EXPENDITURES FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013
Personal Services 
Travel 
Contractual 
Supplies 
Equipment 
Land & Structures 
Grants & Claims 
Miscellaneous

0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.J 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 00 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0

TOTAL OPERATING 0.0 0.0 0.0 0.0 0.0 0.0
CAPITAL EXPENDITURES

mCHANGE IN REVENUES (

FUND SOURCE (Thousands of Dollars)
1002 Federal Receipts
1003 GF Match
1004 GF
1005 GF/Program Receipts 
1037 GF/Mental Health
Other (Specify Type--Do not abbreviate)

0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0
0.0 0.0 0.0 0.0 0.0 0.0

TOTAL 0.0 0.0 0.0 0.0 0.0 0.0

0.0Estimate of any current year (FY2006) cost:
Mark this box (X) if funding fo r this bill is included in the Governors FY 2008 budget proposal:

POSITIONS
Full-time 0 0 0 0 0 0
Part-tir.ie 0 0 0 0 0 0
Temporary 0 0 0 0 0 0

ANALYSIS: (Attach a separate page il necessary)
This bill would align the state's wastewater permitting and compliance requirements with the Environmental 
Protection Agency’s (EPA) in order to make Alaska's program approvable by EPA. This bill will have no fiscal 
impact.

Prepared by: Lynn J. Tomich Kent, Director
Division Water

Phone (907) 269-6281 
Date/Time 1/10/07 9:00 AM

Approved by: 
Agency

Mike Maher - Acting Commissioner Dale
Department of Environmental Conservation
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DEPT. OF ENVIRONMENTAL CONSERVATION
O FF IC E  O F  T H E  C O M M ISS IO N ER

SARAH PAUN, GOVERNOR
410 Willoughby Ave., Ste 303 
Juneau . AK 99801-1795 
PHONE: (907)465-5065 
FAX: (907) 465-5070 
http ://w w w .state.ak .us/dec/

March 1. 2 0 0 7
The Honorab le Craig Johnson  
Co-Chairm an House Resources Committee 
State Capito l, Room 126 
Juneau , AK 99811
The Honorab le C a rl Gatto 
Co-Chairm an, House Resources Committee 
State Capitol, Room  108 
Juneau . AK 99811
Dear Representative Johnson  and Representative Gatto:
The Departm ent o f Environmental Conservation (DEC) respectfu lly requests a 
hearing fo r HB 149 "An Act relating to the au thority  o f DEC to require certain 
monitoring, sampling, and reporting and to require perm its fo r certain discharges 
o f po llu tan ts."
In  2 0 0 5 . the A laska legislature passed legislation which directed DEC to take a ll 
actions necessary to assume the National Po llu tant Discharge E lim ination System 
(NPDES) wastewater discharge perm itting authority from  the Environmental 
Protection Agency (EPA). The program  includes responsibility fo r issu ing and 
monitoring compliance with the permits.
EPA approval o f a state NPDES Program  requires that the state have 
•omprehens / '  s ta tu to ry authority to implement the program . EPA has identified 
a num ber o f a reas where current state statu tes need to be amended to complete 
the statu tory underpinnings for an A laska NPDES program . O u r attorneys agree 
with EPA’s assessm ent and conclusions in this regard. HB 149 addresses a ll 
shortcom ings in the current statutes. Correcting the identified statutory 
shortcom ings is a prerequisite to fu rthe r progress towards NPDES primacy for 
A laska.
I have enclosed several documents fo r y ou r in form ation as you consider this 
im portant piece o f legislation, including Governor Palin's transm itta l letter and a 
copy o f the Departm ent’s Annual Report to the Legislature on the status o f the

o printed on recycled papei
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The Honorab le C raig Johnson  
The Honorab le C a rl Gatto

2 M a r c h  1, 2 0 0 7

primacy effort. I f  you require fu rth e r in form ation , please contact me or Linda Hay, 
DEC ’s Legislative Liaison, at 4 6 5 -5 2 9 0 .

Comm issioner

Enclosures

G :\COM  M M x'gisla tivc lssues\2007 Lcgislation\HB 149 NPDES House Res Hearing Kcqucst.doc



S a r a h  P a l i n
Governor

P.O. Box 110001 
JUNEAU, ALASKA 09811-OOOI 

(007) 468-3800 
FAX (007) 468-3832 

WWW.GOV.STATE.AK.USGOVERNOR0GOV. STATE. AK. US

S t a t e  o f  A l a s k a
O F F I C E  O F  T H E  G O V E R N O R  

J U N E A U

F e b ru a ry  20, 2007

A O  kJ / Z M j

? J x / v < b i Z rT he H o n o rab le  Jo h n  H arris
S p e a k e r  of th e  H o u se  — ----------------
A laska  S ta te  L eg is la tu re  
S ta te  C ap ito l, R oom  208 
Ju n e a u , AK 99801-1182

D ear S p eak e r H arris :

U n d er th e  a u th o ri ty  of a rt. Ill, sec. 18, o f th e  A lask a  C o n s titu tio n , I am  
tra n sm ittin g  a bill re la tin g  to  th e  a u th o rity  o f th e  D e p a r tm e n t o f E n v iro n m en ta l 
C o n se rv a tio n  (d e p a r tm e n t)  to  re q u ire  ce rta in  m o n ito r in g , sam p lin g , an d  re p o r tin g  a n d  
to  re q u ire  p e rm its  fo r ce rta in  d isc h a rg e s  of p o llu ta n ts , a n d  to  c rim in a l p en a ltie s  fo r 
v io la tio n s  of th e  p e rm it p ro g ram .

U nder th e  fed e ra l C lean  W ater Act, d isc h a rg e s  o f p o llu ta n ts  to  su rface  w a te rs  
re q u ire  a p e rm it e ith e r  fro m  th e  U n ited  S ta tes  E n v iro n m en ta l P ro tec tio n  A gency  (EPA ), 
o r  fro m  a s ta te  th a t has  rece ived  a p p ro v a l fro m  th e  EPA  to  a d m in is te r  the  p e rm ittin g  
p ro g ra m . A laska h as  a p p lie d  to  th e  EPA  fo r a p p ro v a l o f a s ta te  p e rm ittin g  p ro g ra m , 
a n d  th e  EPA is c u rre n tly  re v ie w in g  A lask a 's  ap p lic a tio n . U n d e r fed era l law , th e  EPA 
c a n n o t a p p ro v e  a s ta te  p ro g ra m  u n le ss  it is a s  s tr in g e n t as  th e  EPA 's p ro g ra m . T his bill 
w o u ld  rev ise  ce rta in  p ro v is io n s  of law  g o v e rn in g  th e  d e p a r tm e n t 's  p e rm ittin g  a n d  
e n fo rc e m e n t a u th o rity , in o rd e r  to a lig n  the  s ta te 's  p e rm it  re q u ire m e n ts  w ith  th e  EPA 's. 
T he  ch an g es  a re  all d e s ig n e d  to  h e lp  fac ilita te  final a p p ro v a l by  the  EPA of A la sk a 's  
p ro g ram .

T h ree  of th e  p ro p o se d  ch an g e s  w o u ld  in v o lv e  c u r re n t  ex c lu sio n s  fro m  th e  
re q u ire m e n t o f g e ttin g  a d isc h a rg e  p erm it. T h e  firs t ex c lu sio n  is for sew ag e . C u rre n t 
s ta te  law  p ro v id e s  th a t th e  d isch a rg e  o f se w a g e  in to  a "se w e ra g e  system " d o e s  n o t n eed  
a p e rm it. F edera l law  ex em p ts  o n ly  d isc h a rg e s  o f se w a g e  in to  "pub lic ly  o w n e d  
tre a tm e n t w orks."  T he  d iffe ren ce  is th a t the  fed era l e x e m p tio n  is for sew ag e  g o in g  to  a 
p lace  w h ere  it w ill rece iv e  trea tm en t; w h ile  th e  s ta te  e x e m p tio n  is b ro a d e r  a n d  n e e d s  to  
be a m e n d e d  in  o rd e r  to reflect a tre a tm e n t re q u ire m e n t. T he so lu tio n  o ffered  by th is  bill 
w o u ld  be s im p ly  to  ch a n g e  th e  s ta te  e x e m p tio n  so  th a t it m a tch es  th e  EPA 's: o n ly  
se w a g e  d isc h a rg e d  to  a pub lic ly  o w n e d  tre a tm e n t w o rk s  w o u ld  be e x e m p t from  th e  
p e rm it req u ire m e n t.
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T he seco n d  ex c lu sio n  w o u ld  be fo r d isc h a rg e s  th a t a re  in c id en ta l to  ce rta in  
d r il l in g  an d  tre n c h in g  activ ities. C u rre n t s ta te  law  e x e m p ts  th o se  d isch a rg e s  fro m  th e  
p e rm it re q u ire m e n t if th ey  d o n 't  re su lt in  a  d isc h a rg e  "d irectly  in to  a n y  su rface  w ater."  
T o  a lig n  s ta te  law  w ith  th e  fed e ra l p e rm it p ro g ra m , th a t p h ra se  w o u ld  be c h a n g e d  by 
d e le tin g  th e  w o rd  "directly" a n d  ch a n g in g  "su rface  w ate r"  to  "w aters  o f th e  U n ited  
S tates," a te rm  d e fin e d  id en tica lly  in  s ta te  a n d  fe d e ra l reg u la tio n s .

T he  th ird  a n d  final ex c lu sion  is fo r th e  d isc h a rg e  o f m u n itio n s  o n  ac tive  ranges. 
T h e  fed e ra l d e fin itio n  of "po llu tan t"  a t 40 C.F.R. 122.2 in c lu d es  m u n itio n s , so  a p e rm it is 
re q u ire d  fo r th e ir  d isc h a rg e  to w a te rs  o f th e  U n ite d  S tates. Yet s ta te  la w  ex em p ts  th e  
d isc h a rg e  of m u n itio n s  fro m  the  p e rm it re q u ire m e n t. T h is bill w o u ld  lim it th e  s ta te 's  
m u n itio n s  e x em p tio n  to  d isc h a rg e s  th a t d o  n o t e n te r  w a te rs  of th e  U n ited  S tates, ag a in  
to  b rin g  s ta te  law  in to  line w ith  fed era l law .

T he  bill in c lu d e s  th ree  o th e r  p rov is ions . O n e  w o u ld  g ive  th e  d e p a r tm e n t th e  
a u th o r i ty  to  re q u ire  s ite  s a m p lin g  a n d  re p o r tin g  of re su lts  a n a lo g o u s  to  w h a t th e  EPA 
exerc ises  u n d e r  sec. 308 of th e  C lean  W ater Act. A n o th e r  c larifies  th a t th e  d e p a r tm e n t 's  
p e rm itt in g  a u th o rity  e x te n d s  to all "po llu tan ts"  lis ted  u n d e r  fed era l law . The th ird  
p ro v is io n  a lso  fo llo w s fed era l law  (33 U.S.C. 1319(c)) by a llo w in g  th e  d e p a r tm e n t to  
p u rs u e  c rim in a l en fo rc e m e n t fo r n eg lig e n t v io la tio n s  of a n y  a sp ec t of th e  s ta te  p e rm it 
p ro g ra m .

T his bill is an  essen tia l c o m p o n e n t of th e  s ta te 's  e ffo rt to  rece ive  p rim acy  from  
th e  EPA in th e  p e rm ittin g  o f d isch a rg e s  in o u r  s ta te . I s u p p o r t  c o n tin u in g  fo rw a rd  w ith  
e ffo rts  to  rece iv e  p rim acy , a n d  1 u rg e  y o u r  p ro m p t a n d  fav o rab le  ac tio n  o n  th is 
m e asu re .

S incerely ,

T h e  Honorable John Harris

February 20,2007

Page 2

S arah  Palin  
G o v e rn o r
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Section 4 0 2  o f the C lean W ater Act (CWA) requires that a ll discharges to 
surface waters be perm itted under the National Po llu tan t D ischarge 
E lim ination System  (NPDES) perm it program .

The CWA intends fo r states to implement (to nave “primacy” for) the NPDES 
program  with the Environm enta l Protection Agency (EPA) acting in an oversight 
role.

Forty-five states have prim acy fo r the NPDES program . The fou r other states, 
aside from  A laska, that do not have NPDES primacy are Idaho, New Mexico, 
New Hampshire and Massachusetts.

EPA is the NPDES authority  in A laska. DEC p lays a secondary ro le “certifying” 
that EPA perm its meet state water quality standards and issuing state perm its 
fo r very sm a ll discharges that EPA cannot get to.

In  2 00 5 , the A laska leg islatu re (SB 110) directed DEC to take a ll actions 
necessary to assume the NPDES discharge perm itting authority including 
responsib ility fo r issu ing and monitoring compliance with the perm its.

N P D E S  P ro g ra m  C o m p o n e n t s

There are six components to the NPDES perm it program . The State intends to 
assume responsib ility fo r the first five.

1. N P D E S  P e r m i t t i n g  which amounts to developing, issuing, modifying and 
renewing the perm its.

2. S t o r m w a t e r  P r o g r a m  which consists o f perm itting stormwater discharges 
from  construction and industria l activities as well as perm itting the 
stormwater collected and discharged by large municipal sto rm  sewer 
systems.

3. C o m p l i a n c e  a n d  E n f o r c e m e n t  which includes monitoring compliance with 
perm it term s and conditions and taking enforcement action when 
necessary.

4. F e d e r a l  F a c i l i t i e s  which involves perm itting o f discharges from  federally- 
owned facilities, such as Department o f Defense insta lla tions.

5. P r e - t r e a t m e n t  P r o g r a m  which consists o f regulating highly toxic 
discharges into sewerage systems.

6. B i o s o l i d s  M a n a g e m e n t  P r o g r a m  which regu lates the disposal o f sewage 
treatment byproducts, o r “sludge.”

B a c k g r o u n d
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The B iosolids component is a sm all component o f the NPDES program  in 
A laska. States have the option whether to assume primacy fo r th is part o f the 
program .

N P D E S  P r im a c y  A p p l i c a t i o n

The application to assum e NPDES primacy includes:
1. A l e t t e r  f r o m  t h e  G o v e r n o r  requesting approva l o f the state ’s application;
2. A p r o g r a m  n a r r a t i v e  that describes how the state w ill issue perm its, ensure 

perm it compliance, perform  enforcement, fund the program , track issued 
perm its and enforcement actions, and subm it periodic reports to EPA;

3. An A t t o r n e y  G e n e r a l  s t a t e m e n t  o f legal au thority  that confirm s the state ’s 
laws and regu lations are sufficient to implement the NPDES program ;

4. A signed M e m o r a n d u m  o f  A g r e e m e n t  (MOA) between the state and EPA that 
estab lishes timeframes fo r the state to assume authority fo r the program 
components over a five-year period; and

5. A c o m p l i a n c e  a s s u r a n c e  a g r e e m e n t  developed between the State and EPA 
that describes the methods the State will employ to assu re that permittees 
comply with the terms and conditions o f their perm its.

A p p l i c a t i o n  S ta tu s

DEC subm itted the NPDES primacy application to EPA by Ju ly  1. 2 006 , as 
directed by the legislature.
EPA provided an extensive list o f comments on the application on October 31 , 
2 0 0 6 . It was not until EPA reviewed the Departm ent’s fu ll application 
subm ission that they identified several statu tory shortcom ings that m ust be 
corrected in order to demonstrate that the Department has the necessary 
au thority to implement the NPDES program . Legislative action on these 
statu tory amendments is being pursued during the curren t legislative session 
(HB 149 and SB  91).

DEC is a lso making revisions to the program  description. Attorney General's 
statement, MOA, and regu lations in response to EPA comments.

DEC intends to subm it a revised application to EPA this summer, and 
anticipates EPA program  approval by the end o f the ca lendar year.
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Sectional Analysis of SB 91/HB 149

Sec. 1.
G ives A D E C  au tho rity  equ iva len t to that o f  EPA  under sec. 308 o f  the 

C lean  W ater A ct (C W A ), to  requ ire  m onitoring , sam p ling  and reporting.

^ec. 2.

B roadens the scope o f  A D E C ’s perm itting  au thority  to cover d ischarges o f  
w aste  m ateria l as w ell as d isposal. A lso  deletes an  exem ption  for dom estic 
sew age, w hich  is dealt w ith  e lsew h ere  (see sec. 4 o f  bill, am end ing  A S 
46 .03 .100(e)(1 )).

Sec. 3.
C larifies that it is up  to A D E C  w hat form  o f  au thorization  to require for any  

g iven  d ischarge  o r activ ity .

Sec. 4.
This section  changes th ree  curren t exem ptions from  the perm it requirem ent, 

in all cases to com ply  w ith  the scope o f  the federal N PD E S  program . The 
exem ptions are for dom estic  sew age, d ischarges incidental to d rilling  and 
trench ing , and  m unitions.

Sec. 5.
Expands A D E C ’s au tho rity  to include m onito ring  and r e p o r 'n g  

requ irem en ts  in A PD E S  perm its  to be equ ivalen t to  E P A ’s au thority  under the 
C W A .

Secs. 6 & 7.
C larify  that the s ta te  term  “ w aste m ateria l” covers “po llu tan ts” as defined 

under federal law.

Sec. 8.
This fo llow s the C W A  in m aking negligent v io lations o f  the N PD ES perm it 

p rogram  en fo rceab le  th rough  crim inal m isdem eanor charges.

Sec. 9.
P rovides for an im m ed ia te  effective date, to facilitate tim ely  program  

approval by EPA .



NPDES Program Approval Criteria
s

Federal law  sets ou t th e  crite ria  tha t E PA  uses in  rev iew in g  and  app rov ing  

sta te  perm it p rogram s fo r d ischarges o f  po llu tan ts  in to  su rface  w aters. T he  criteria  

a re  listed b ro ad ly  in sec tion  402(b ) o f  the federal C lean  W ater A ct (co d ified  at 33 

U .S .C . § 1342(b)). M ore  d e ta iled  approval c rite ria  are  found  in E P A ’s 

regu la tions, at 40  C FR  Part 123. A  b r ie f  sum m ary  o f  bo th  th e  s ta tu to ry  and  

regu la to ry  approval c rite ria  fo llow s.

U nder the C lean  W ater A ct (C W A ), a sta te  seek ing  ap p roval o f  its N PD E S  

program  m ust have au th o rity  to do  the fo llo w in g 1:

0 issue perm its  tha t com ply  w ith  th e  C W A , are  lim ited  to five  years 

duration , can be te rm in a ted  o r m od ified  for cause, and  con tro l d isposal into 

w ells;

° en te r on to  the p rem ises o f  regu la ted  facilities to  in sp ect and  m onito r, and 

requ ire  reports as p ro v id ed  in C W A  § 308;

0 p rov ide  pub lic  no tice and  opportun ity  to  com m ent on perm it 

app lications;

0 ensu re  that the  EPA  A d m in istra to r also  gets no tice o f  each  app lication ;

° ensure that it w o n ’t issue a perm it that w ou ld  im pair ancho rage  o r 

nav igation  in nav igab le  w aters;

0 en fo rce  perm its  and  the p rogram  th rough  civ il and c rim inal penalties;

0 regu la te  pu b lic ly  ow ned  trea tm en t w orks T O T W s , fo r trea tm en t o f  

d om estic  w astew ate r) in co m pliance  w ith  the C W A ; and

° ensu re  that industria l users o f  P O T W s also  com ply  w ith  C W A  

requ irem ents.

1 Note: this list is a simplified summary of the detailed provisions found in Clean Water Act section 
402(b)(l)-(9).



EPA  has p rom ulgated  regu la tions, and a lso  issued  gu idance, tha t to ge ther 

establish  very  deta iled  requ irem en ts for a state perm it p rog ram . T he regu la tions 

are at 40 CFR. P art 123. A la sk a ’s on-go ing  effo rts  to ob ta in  N P D E S  p rim acy  have 

been largely  gu ided  by the regu la to ry  criteria  set ou t there, and  the d iscussions 

betw een A D E C  and E PA  o ver the details o f  the s ta te ’s p roposed  program  

routinely  re tu rn  to the issue o f  w hat federal law  requires.

W hile a com prehensive  sum m ary  o f  those requ irem en ts is n o t p ractical, 

g iven their com plex ity , one over-rid ing  re ^ ire m e n t is tha t the sta te  p rogram  m ust 

be as stringen t as the federal program . A state  canno t cu t co m ers  on any  m atter 

sub ject to a regu la to ry  requ irem ent. In effect this lim its the flex ib ility  a sta te  has 

w hen it chooses to im plem ent its ow n perm it program .

All o f  the p rov isions o f  HB 149/SB 91 are designed  to sa tisfy  E P A ’s sta ted  

concerns that cu rren t sta te  law  is no t as stringen t as federal law  on certa in  specific  

topics. A D E C  and  the D epartm ent o f  Law  will be availab le  to answ er questions 

that leg islato rs m ay have about any o f  the p rov isions o f  this bill.
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D E P T .  O F  E N V I R O N M E N T A L  C O N S E R V A T I O N

O FFICE O F TH E  COM M ISSIONER

SARAH PALM , GOVERNOR 
410  W illoughby Ave., S te  303 
Post Office Box 111800 
J u n e a u . Alaska 99811-1800 
Phone: 907-465-5065 
Fax: 907-465-5070 
w w w .dec.state.ak .us

The Honorable Lyda Green 
President o f the Senate 
A laska State Legislature 
State Capitol, Room  516  
Juneau , A laska 99801

January  24 , 2 0 0 7

The Honorable Joh n  Harris 
Speaker o f the House 
A laska State Legislature 
State Capitol, Room  208  
Juneau , A laska 99801

Dear President Green and Speaker Harris:
The 24 th A laska Legislature passed Senate B ill 110 during its 1st regular session in 
2 00 5  directing the Department o f Environmental Conservation (DEC) to seek 
primacy from  the Environmental Protection Agency (EPA) fo r the National Po llu tant 
Discharge E lim ination System (NPDES) wastewater discharge program. Governor 
Murkowski signed this legislation into law on August 27 , 2 0 0 5  with an effective 
date o f November 25 , 2005 . Section 6 o f the b ill reads as follows:

REPORT TO THE LEGISLATURE. Until fu ll au thority fo r administering the 
National Po llu tan t Discharge E lim ination System  has been transferred to the 
Department o f Environmental Conservation, the Department o f 
Environmental Conservation sha ll submit, w ithin 10 days after the date the 
Legislature convenes in regu lar session, a report to both houses o f the 
Legislature and the governor that includes the follow ing information:
(1) the department's progress in preparing and subm itting its application to 
the United States Environmental Protection Agency by June 30, 2006 ;
(2) a description o f the progress by the United States Environmental 
Protection Agency in reviewing the state's application and the expected or 
actual date and contents o f the agency's approval; and
(3) the progress made by the Department o f Environm ental Conservation and 
the United States Environmental Protection Agency during the five-year 
National Po llu tan t Discharge E lim ination System  program  transition period, 
the identification o f the program  responsibilities that have been transferred 
to the Department o f Environmental Conservation and the program
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responsibilities retained by the United States Environmental Protection 
Agency, vwiether the transition is proceeding on schedule, and identification 
o f relevant statutory, regulatory, o r financial impediments to obtaining 
National Pollutant Discharge Elim ination System  primacy as intended by the 
Legislature.

This letter is the Department's second progress report to the Legislature. The first 
progress report was transm itted on January  9, 2 006 .
As required by Section 5 o f SB 110, the Department has continued to confer with 
the NPDES Primacy W ork Group, which includes representatives o f affected 
permittees. The Work G roup met three times and participated in one 
teleconference during the last calendar year, providing key assistance in the design 
o f the AJPDES program, regulations, and primacy application development.
The W ork Group's members are listed at the DEC website at: 
h ttp ://www .dec.state .ak .us/w ater/npdes/w ork g roup .htm . along with agendas, 
meeting summaries, and other documents germane to the W ork Group process. A ll 
W ork Group meetings have been publicly noticed and open to the public with a 
specific allocation o f time on the agenda fo r public comment. In addition to the 
W ork Group, DEC met with s ta ff from  other State agencies to provide updates on 
ou r progress toward NPDES assumption. S ta ff a lso presented status reports at 
conferences attended by affected permittees.
Section 5 o f SB 110 provided legislative direction to the Department to subm it the 
NPDES primacy application to the U.S. Environmental Protection Agency (EPA) 
before Ju ly  1, 2006 . The Department completed a m ajor element o f the primacy 
application by adopting program  regulations on June 28 , 2006 . The complete 
primacy application was submitted to EPA on time, on June 29, 2006 .
EPA provided an extensive list o f comments on ou r application on October 31,
2 006  and met with Department sta ff in mid November 2 0 0 6  to discuss and clarify 
those comments. The Department and EPA have developed a work plan and 
process to address a ll EPA comments and to make any necessary revisions to the 
NPDES application components. The Department's goal is to resubmit the NPDES 
application to EPA by June 15. 2 007 .
Despite EPA opportunity to review SB 110 language and p rio r legislative direction 
regarding NPDES primacy (HB 5 4 6  in 2004), it was not un til EPA reviewed the 
Department’s fu ll June 29, 2 006  application subm ission that they identified what 
EPA believes are several statutory shortcomings that m ust be corrected in order to 
demonstrate that the Department has the necessary authority to implement the 
NPDES program . Legislative action on these statutory amendments will be 
pursued during the current legislative session.
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Notwithstanding EPA’s opportunities to review and provide comment on the pre­
public and public comment versions of the Department’s dra ft regulations for the 
NPDES program, EPA responded to the state’s application with several comments 
that will a lso require revisions to the program regulations that were adopted on 
June 28, 2 006 . The Department intends to propose these regulatory changes for 
public comment this spring. The revised regulations must be adopted prior to re­
submitting the primacy application to EPA.
There are currently no financia l impediments to obtaining NPDES primacy.
Once EPA determines that the application is complete and meets all federal 
requirements for a state-run NPDES program, they w ill initiate a puolic review and 
consultation process. The Department expects that EPA can complete this process 
and issue program  approval by the end o f December 2007 .
Concurrent with developing the NPDES primacy application, the Department has 
successfully implemented several components o f its capacity development plan to 
ensure the Department has the staffing and training to implement the NPDES 
program when authority is transferred from  EPA. For example, ten o f the fourteen 
new positions allocated to the Department as part o f SB 110 have been filled, and 
over 35  sta ff have attended two EPA courses - the NPDES Perm it W riters’ course 
and EPA’s Basic Inspector course. A third course, the Water Quality Standards 
Academy, is scheduled in February 2007 .

As noted in the January  9, 2 0 0 6  Report to the Legislature, the case proceedings in 
D e f e n d e r s  o f  W i ld l i f e  u. E P A , 4 2 0  F.3d 946  (9th Cir. 2005 ), in which the United 
States Ninth Circuit Court o f Appeals reversed EPA’s decision to grant NPDES 
primacy to the State o f Arizona, is still ongoing. In this case, the plaintiffs alleged 
that EPA had failed to consider, pursuant to the endangered Species Act (ESA), the 
possible harm  that could be caused to habitat and wildlife by Arizona’s assumption 
o f primacy. The Ninth C ircuit Court reversed and remanded the primacy-granting 
decision to EPA with instructions to weigh Arizona’s application under the ESA. In 
the fall o f 2 006 , through the Department o f Justice, EPA petitioned for Supreme 
Court review o f the Ninth C ircuit’s decision. The State o f A laska filed an a m ic u s  
brie f (i.e., “friend o f the court") in support o f EPA’s petition. In January 2007 , the 
Supreme Court decided to hear the case. While awaiting a Supreme Court 
decision, we continue to prepare the NPDES application as if EPA consultation 
under the ESA will not be required to approve ou r application. If, however, the 
Supreme Court decides that EPA must conduct an ESA consultation when 
considering approval o f A laska ’s NPDES program, it could cause considerable 
delays in EPA’s approval action. EPA would have to conduct ESA consultation in a 
unique arena -  one where they will have to consider potential impacts to 
endangered species o f fu tu re state permits not yet issued or even applied for.

D e a r P re s id e n t G re e n  a n d  3  J a n u a r y  2 4 , 2 0 0 7
S p e a k e r H a r r is
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The Department looks forward to working with you on legislation to ensure fu ll 
authority to implement the NPDES program and is prepared to answer any 
questions you may have about our progress toward primacy.

Sincerely,

Mike Maher 
Acting Commissioner

John  Bitney, Legislative D irector, Office o f the Governor 
Kirsten Waid, Senate Secretary, A laska State Legislature 
Suzi Lowell, House Chief C lerk, A laska State Legislature
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