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BP Exploration lAtaska) Inc. 
900 Eilt Banson Boulevard 
RO. 80* 196612 
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A ugust 2 ,2 0 0 7
BY FACSIMILE fwithout attachments) and OVERNIGHT DELIVERY

Hon. Carl Gatto 
H on. C raig Johnson
Co-Chains, H ouse R esources C om m ittee 
A laska State Legislature 
A laska State Capitol 
Juneau, A laska 99801

Re: Responses to Requests from June 7,2007 Meeting of House Resources
Committee

D ear R epresentatives G atto and  Johnson:

BP E xploration (A laska) Inc. (“B PX A ”) appreciates the opportunity  to respond to several 
requests from  the June 7, 2007  m eeting o f  the H ouse R esources Com m ittee. P lease find below  
the answ ers to  each o f  the M em b ers’ request', w hich w e have reproduced for your convenience.

Requests from  Rep. Seaton

• R equests from S ep tem ber 2006 M em oranda

Rep. Paul Seaton posed  four questions to B PX A  in two m em oranda, ckted S eptem ber 7, 
2006 and Septem ber 14, 2006.i/

1 . I requested from BP verification of information [that] has circulated that the clean 
pigging was not done previously because TAPS Pump Station #1 could not handle 
the built-up volume of sludge with its filtration system and other arrangements were 
not made to alternatively handle that volume of sludge. I requested any BP 
correspondence with TAPS on the issue.
Since BP is an owner of Aiyeska, how can it justify not pigging the transit lines it 
operate' in the Prudhoe Bay unit handling market oil while the same market oil in

- As Rep. Dahlstrom explained at the June 7 meeting, these requests were not originally addressed to BPXA
in September 2006. BPXA was provided a copy of the requests shortly before the June 7 meeting.
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TAPS requires a substantial expenditure and aggressive cleaning pig and smart
pigginp schedule as outlined (in  the memorandum]? [Q uestion from  September 7,
2006 m em orandum , ‘T ra n s it  Lines and TA PS P igg ing  Schedules”]

A s I explained in  m y  testim ony at the June 7 m eeting, the  frequency o f  p ig g in g ^  on the 
o il transit lines (“O T L s”) in  the P rudhoe B ay U nit (“PBU ” ) and  on the  T rans-A laska P ipeline 
S ystem  O T A PS”) m ay  d iffer due to  a num ber o f  factors, including  operational requirem ents and 
fo r corrosion m anagem ent reasons. A s I described at the Ju n e  2007 m eeting, B PX A  runs 
m ain tenance p igs frequently  on N orth  S lope production lines and em ploys full-tim e crew s 
dedicated  to those p igg ing  operations.

The sales-quality  crude oil in the PB U  OTLs is n ^ t “he sam e m arket o il” flow ing 
th rough the TA PS. Indeed, the  p rim ary  reason that the A lyeska P ipeline Service C om pany 
(“A lyeska”), w hich  operates the TA PS, runs m aintenance p igs at the frequency R ep. S eaton 
n o tes  is that the TA PS m arket o il is  a  com bination o f  crude oil from  a w ide num ber o f  different 
N o rth  S lope fields and operators. Som e o f  these oils are prone to develop paraffin  th a t can tbm i 
on  th e  in terior o f  th e  p ipeline. O ver the approxim ately 800-m ile length o f  the TA PS, th is 
paraffin  can, w hen the  tem peratu re drops, reduce the efficiency  o f  the p ipeline hydraulics 
system . M aintenance p ig  runs are thus required at m ore frequent intervals to com bat the  paraffin 
build-up . B PX A ’s approach  to m aintenance pig  runs is consisten t w ith  Alyeska*s flow  regim e 
s trategy  for lines on w hich , for exam ple, paraffin build-up o r tem perature present issues. In 
com parison  to the TA PS how ever, the PBU OTLs, w hich are on ly  eight m iles long o n  either side 
o f  Pum p Station 1, c a n y  crude o il that is relatively sw eet, runs at h igher tem peratures, and does 
n o t contain high levels o f  paraffin.

As I further testified  at the June 7 m eeting, in -line inspections are typically  undertaken  to 
p rov ide inform ation as to  the in tegrity  o f  a line. B PX A  has h isto rically  m onitored the  16-m ilc 
sec tion  o f  the  PB U  O T L  system  v ia  several inspection techniques, including in-line inspection  
and  external u ltrasonic inspection. It is an industry-accepted practice to use u ltrasonic inspection 
techniques w here the lines are read ily  accessible above ground and arc relatively short in  length. 
T he TAPS system  is, as no ted , approxim ately  800 m iles long, and approxim ately 50%  o f  the  line 
is buried  below  ground level. Those ciicum stances m ake in-line inspection the  only  practical 
m eans o f  inspection.

R egarding R ep. S ea to n ’s statem ents about P um p S tation  #1, BPX A respectfu lly  subm its 
several points o f  clarification. F irst, cleaning pig  runs w ere “done previously ," i.e., p rio r to  the 
ru n s in 2006 to w hich R ep. Seaton appears to refer, on  the  P B U  OTLs. Second, based on 
experience from  those p rio r cleaning p ig  runs in the E astern  O perating A rea (“E O A ”) in  the 
early  1990s in  w hich  som e scale flakes or chips collected  in the  screens1' o f  Pum p S tation  #1,

v  ‘'Pigging" encompasses three different types of activities: runs by cleaning pigs, rant by maintenance p igs
(which are a type of cleaning pig that are used both to ensure that lines arc clean and for other operational reasons), 
and in-line inspection (colloquially known as “smart pigging").

- Pump Station tfl does not have a “filtration system."

US1DOCSS1W403vJ
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there w as som e discussion  betw een  BPXA and A lyeska in  2006 about the potential p resence o f  
solids4'  in  fixture p igg ing  runs.- Third, it is not the case th a t “other arrangem ents w ere  n o t m ade" 
to address this potential issue. To the contrary and am ong other things, m odifications w ere  m ade 
to  T ank  110 in  2006 to  allow  it  to handle any solids that w ere returned as a result o f  p igging  
runs, and a series o f  ru n s w ere  com pleted in  2006 .^  Finally, subsequent p igging runs did  not 
resu lt in  a particu larly  h ig h  “volum e o f  sludge.” Indeed, A lyeska assessed the p igg ing  returns 
sen t to  T ank 110 during  th o se  2006 pigging activities and reported  a total o f  on ly  32  barre ls o f  
sed im ent and 292 barrels o f  w alcr recovered for all the EO A  (Flow  Stauon (“F S ”) 2-to-Skid  50) 
and W estern O perating A rea  (“W O A ”) (G athering C enter (“G C ”) 1-to-Skid 50) O T L s.1'  These 
to tals are well w ith in  the  base, sedim ent & w ater (“B S & W ”) specifications for the  am ount o f  oil 
tha t has been shipped th rough  those lines.

2. We would like to see a copy and analysis of the pressure log data for the pigging 
operations on BP transit lines In 1992 and again in 2006. We would like to 
determine if any increased pressure needed to move a pig down a line with a lot of 
contamination built up could have cansed or played a role in the subsequent 
pipeline leaks. [R equest from Septem ber 14 ,2 0 0 6  m em orandum , “BP T ransit lines 
p igging inform ation request”]

This request appears to  assum e a condition that did not exist. A s described in response to 
Q uestion 1, A lyeska assessed  pigging returns from  the 2006 pigging activities on the E O A  and 
W O A  OTLs and reported  m inim al returns o f  sedim ent and water. Similarly, w hen B PX A  
m aintenance-piggcd the L isbum e Production C enter (“L P C ”) O T L  (another N orth  S lo p e  OTL 
n o t part o f  the PBU ) in  2006, the runs returned m inim al solids (less than 5 gallons) and revealed 
m in im al dam age.

B PX A  does no t believe that pressure in  the lines p layed a role in the O T L  leaks in 2006. 
B P X A ’s analysis o f  the  p ipeline operating pressures associated w ith its extensive p igg ing  
operations in the W O A  and E O A  OTLs in 2006 show s no significant increases in  pressure

- For purposes of these responses, "solids" means material in the lines that contains both organic and
inorganic matter.

^ BPXA is providing correspondence (without attachments, which in many c a se s  arc voluminous) with 
Alyeska that it has identified regarding this issue. BPXA has not conducted a forensic search of correspondence b it 
believes it has identified the principal communications on this nutter. This correspondence is attached hereto as 
Exhibit 1 and bears the Bates labels BPXA-AKLEGISOOOOO1-29.

a See. e.g., Letter from Jerry Brossia, State of Alaska Joint Pipeline Office, to Robert I. Shoaf, Compliance 
Officer for Myeska, copying Nolan Heath, et al. (ScpL 27,2006) (reflecting approval for Alyeska to modify Tank 
110. as described) (attached hereto as Exhibit 2). This correspondence bears die Bates labels BPXA- 
AKLEGIS000030-31.
2' See Letter from Joynor, Alyeska Vice President of Oil Movements, to Brossla and Michael Thompson,
Slate of Alaska Joint Pipeline Office (Dec. 20, 2006) (attached hereto as Exhibit 3). This correspondence bears the 
Bates labels BPXA-AKLEGIS000032-43. BPXA did not pig the segment of the WOA OTL fromGC2 to GC1; »5ii; 
segment (also known as "0171") was nstead removed from service and decommissioned.

LSJDOCS «294402vl
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F ig u re  2. EOA: FS2-to-FSl OTL, hourly average pressure data overlaid with pigging events.

F ig u re  3. EOA: FSl-to-Skid SO OTL, hourly average pressure data overlaid with pigging 
events.

USIDOCS 62*U02«J
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F ig u re  2. EOA: FS2-to-FSl OTL, hourly average pressure data overlaid with pigging events.

F ig u re  3. EOA: FSl-to-Skid 50 OTL, hourly average pressure data overlaid with pigging 
events.
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Figure 4. WOA: GCl-to-Skid SO OTL, 5-minute average pressure data overlaid with pigging 
events.

3. Please provide the committee with a two-year summary of the pigging done on 
transit pipelines in fields that BP operates worldwide. Please specify which 
examples of the pigging frequency in other BP operated fields are similar to the 
Prudhoe Bay NS transit lines.
We have been provided information that standard industry practice is to pig often 
to prevent problems. We have been informed that each field has different oil and 
gas characteristics that require different procedures but nowhere to our 
understanding is regular pigging not done. If you have examples of such, please 
specify and provide details of the reasons for such a low maintenance determination. 
[Request from  Septem ber 14, 2006 m em orandum ]

As Rep. Seaton notes, each field has d ifferen t characteristics, including the type and 
quality  o f  crude produced; the w eather conditions and terrain in w hich the field is located; the 
level o f  pressure needed to m ove crude through pipelines; and whethci the pipelines m ust be 
buried below  ground o r travel through water. T he pipelines them selves are in turn  specific to  the 
field; am ong o ther things, pipelines d ilfer in  term s o f  m etallurgy and size. These differences, in 
both  fields a n d  pipelines, are all part o f the calculus tha t inform s decisions about the m aintenance 
procedures used  on any given pipeline, including decisions whether and w hen to run cleaning 
and /o r m aintenance pigs and/or to conduct in-line inspections. As noted above in  response to 
Q uestion 1, B P X A ’s cleaning and m a:ntcnancc p ig  data on the PBU  OTLs show  that there has 
been very little sedim ent b tild -up  in them over tim e.

US I DOCS 62V* «02v3
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BPX A  has p rev iously  explained that there are tw o different types o f  p ipelines in the PBU  
that c a n y  crude oUr O TLs, w hich can y  sales quality  o il dow nstream  o f  p rocessing  facilities, and 
flow  lines (som etim es also  known as “production  gathering lines”), w hich carry m ulti-phase 
flow  from  w ell heads to  processing facilities. T he leaks in 2006 occurred in  the  EO A  and W O A  
O T L s, w hich are large-diam eter, low -stress, above-ground lines. B PX A  operates no  other large- 
d iam eter, low -stress, above-ground OTLs and is  no t aw are o f  any such lines being  operated by 
any affiliate. M ean ingfu l com parison to o ther lines o f  d ifferent sizes that are u sed  in  different 
service, under d ifferen t conditions, and to  transport o il o f  different quality  and /o r com position is 
thus n o t possible.

B PX A  understands Rep. S eaton 's  statem ent regarding standard industry  p ractice  to  refer 
to m ain tenance p igging. A s BPX A  has prev iously  explained, it is not aw are o f  any  industry 
standard  or recom m ended  industry practice w ith respect to  cleaning o r  m aintenance pigging.

4. Was the fact that the Prudboe Bay transit lines were carrying much less  than design 
volumes combined with the idea that the pipeline diameter c iild be reduced by 
sludge accumulation without Increasing pump pressure or otherwise impacting the 
operational efficiency or the line a consideration in th e  determination not to clean or 
maintenance pig the transit lines? [Question from  Septem ber 1 4 ,2 0 0 6  m em orandum ]

B PX A  has n o t identified  any correlation betw een nperational efficiency o f  the OTLs and 
the poten tial fo r reduced  cross-sectional area, and that potential was not a consideration  in the 
m aintenance strategy  o f  the OTLs. BPXA has also not observed any appreciab le change in the 
operating  pressure o f  the system  due to the accum ulation  o f solids.

T he flow  in the O TLs has naturally lost velocity  over tim e as a  result o f  the declining 
production o f  the field , and  any change in cross-sectional area o f  the O TLs w ould  likely  have 
been m asked by th is natural decline in output. In any event, p rio r to the leaks B PX A  saw no 
ind ications o f  restric tions in  the line that m ight have led  to reduced throughput.

B P X A ’s post-leak  analysis bears out these observations. Even the igh BPX A 
understands, in retrospect, that the reduction in volum e o f  oil m ay have contribu ted  to  the 
circum stances that led  to the leaks in the OTLs in  2006, the reduction in  the cross-sectional area 
o f  the lines due to bu ild -up  o f solids was relatively m inor during the 10-year period  p rio r to the 
2006  leaks. As d iscussed  above in response to Q uestion 1, cleaning and m ain tenance pigging o f 
the O T L s in  2006 revealed  very little sedim ent build-up over tim e.

US I DOCS 62M4C!vJ
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•  O ral Questions from  June 7 m eeting

Rep. Seaton posed  the fo llow ing questions at the hearing on June 7;

5. What percentage of the lines that BP Is operating in the Prudhoe Bay Unit will the 
18 smart pig runs in 20(17 encompass?

O f the 18 in-line inspections that B PX A  has p lanned for 2 0 0 7 ,1 6  arc being perform ed on 
PBU pipelines; the o thers are being  perform ed on a  Badam i p ipeline and a  M iJne Poin t U nit 
p ipeline. T hese 16 PB U  pipelines account fo r 10% (16 o f  164) o f  all PB U  pipelines transporting 
crude oil (both flow lines and O T L s ) .^

6. Has BP billed Conoco or Exxon for the repairs and the maintenance that arose from 
the shutdown, the bypass line and those repairs yet? If they have been billed, [has] 
that been turned down? If they haven’t been billed, when [is BP] planning on 
billing for that?
B PX A ’s w orking in terest ow ner partners, E xxonM obil ?.id C onocoPhillips, have 

approved the funds and arc m aking paym ents for the  spill resr jn se , subsequent inspections, and 
bypass construction. BPX A  has subm itted an  A uthorization  for Expenditure request for the OTL 
replacem ent to E xxonM obil and C onocoPhillips, and that request is under review . N either 
ExxonM obil nor C onocoPhillips has refm ed to pay any bills sent to them  regarding any  o f  these 
activities.

Q uestion from  Rep. Johnson  at June 7 m eeting

7. Will the costs of replacement of the affected tines be treated as a tax deduction 
under [the Petroleum Production Tax] by BP?
B PX A  has prev iously  provided a w ritten response to this question. On February  15,

2007, D oug Suttles, P resident o f  BPX A, subm itted a letter on this subject to the H onorable 
M em bers o f the A laska S tate Legislature. A  copy o f  that letter is attached hereto as E xhib it 4. 
This correspondence bears the Bates labels B PX A -A K LEG IS000044-45.

^  The lout number of pipelines docs not include facility piping or well lines, which, due to the nature of T^ir 
construction (i.e.. they are of smaller diameter and shorter lengths and include sharp bends), cannot readily be in-line 
inspected using cunem technology.

US 1 DOCS 62!U405v3
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Q uestion  from  Rcd. Fairclough. whp_attended the June 7 m eeting o f the C om m ittee, joined by 
Rep. Seaton

8. Are the deconstructions of the affected OTLs being charged against the
dismantlement, removal, & restoration (“DR&R”) fund? If so, will that charge 
decrease the fund? How would such a charge affect the FERC and rate calculations 
in the future? Would such a charge result in the DR&R fund being hit twice, for 
removal of a portion of the line and for the expense of cheating a new line?

W hen oil and gas assets are constructed, an  estim ate of the costs fo r D R & R  o f  those 
assets is established as a future obligation (or “liability” ) by  the corporation ow ning  the assets 
and recorded as a provision on its balance sheet. T he D R& R provision is an accounting entry 
and  does not represent the establishm ent o f a specific “fund” or escrow  account. W hen the 
assets (or a portion o f  the assets) a re  rem oved, the actual costs incurred in  the related  DR&R 
activ ity  are charged against this provision such that the to tal DR& R provision fo r the assets (or 
portion  o f the assets) w ill decrease. 'When a new pipeline is installed, the D R & R  provision is 
increased  to reflect the new  obligation associated with the new pipeline. Thus, in  the case o f  the 
replacem ent o f  the P B U  O TLs, the provision wjll be reducer vith respect to the o ld  pipeline and 
increased w ith respect to  the new pipeline. This accounting treatm ent is in accordance both with 
U .S. G enerally  A ccepted  A ccounting Principles and B PX A ’s internal accounting policy.

W ith regard to Rep. Fairclough’s question about the Federal Energy R egulatory  
C om m ission (‘TFERC”) and future rate calculations, the PBU  OTLs are not com m on carrier 
p ipelines and thus are not subject to  FERC tariffs. The costs to rem ove and/or rep lace these 
O T L s will therefore not im pact tariff rales.

* * *

These responses contain highly sensitive, private business inform ation and docum ents. 
A ccordingly, B PX A  believes that the State is required to treat and m aintain this le tter and these 
docum ents as confidential under the com m ercial privacy protection afforded by A rticle L Section 
22  o f the A laska C onstitu tion; AS 40.25.120(a)(4); and AS 40.25.120(b)(6). B PX A  respectfully  
requests that the confidentiality  o f  this letter and these docum ents be preserved and that, if  you 
w ish  to consider w hether any o f  this inform ation or these docum ents should be m ade public, 
B PX A  be provided 60  days notice prior to any such disclosure to any third party, including other 
governm ental entities.

USIOOCS 62*M02\J
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Please feel free to call m e if  I m ay be o f fu rther assistance.

Sincerely,

A ttachm ents: as stated

^ fo n y  B rock, T echnical D irector 
B P E xploration (A laska), Inc.

cc: Hon. C harlie H uggins, Chair, Senate R esources C om m ittee
Hon. Paul Seaton
Hon. A nna F airclough (by  overnight delivery  only, w ithout exhibits)

US I DOCS <JM402vJ
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Suite 102B 
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(907)-235-2921 
Fax# (907)-235-4008

In te rim  Address:
FAX# (907) 465-3472
( 9 0 7 ) -4 6 5 -2 6 8 9

State Capital
Room 102

Session:

R E P R E S E N T A T IV E  P A U L  S E A T O N  
D IS T R IC T  35

M e m o ra n d u m

F ro m : R ep . P a u l  S e a to n
T o : H o u se  R e s o u rc e s  C o -C h a ir  R e p . R a lp h  S a m u e ls  

H o u se  R e s o u rc e s  C o - C h a i r  R ep . J a y  R a m r a s  
S e n a te  R e s o u rc e s  C h a i r  S e n . T o m  W a g o n e r  

D a te : S e p te m b e r  7 , 2 0 0 6  
R e: T r a n s i t  L in e s  a n d  T A P S  P ig g in g  S c h e d u le s

BP testified to the Joint H ouse and Senate R esources C om m ittee m eetin g  on A ugust 18th that 
they did not th> ,k they needed to pig clean  and smart pig the transit lines because they w ere  
handling market ready o il - that is oil with the m ajority o f  the water and contam inants rem oved. 
H ow ever, other inform ation has circulated that the clean  p igging  w as not done previously  
because TAPS Pum p Station #1 cou ld  not handle the built-up volum e o f  sludge with its filtration  
system  and other arrangem ents were not made to alternatively handle that volum e o f  sludge. 1 
requested from B P  verification  o f  that inform ation and any BP correspondence with T A P S  on the 
issue at the last m eetin g  and am aw aiting a response.

Additional inform ation available from A lyesk a  Stakeholders Inform ation O ffice published  
August 2006  entitled  “P igging the Trans A laska P ip elin e S ystem ” says that “clean ing  pigs run 
w eek ly  or every other w eek, smart pigs are sch ed u led  every three y e a r s .. . .” and “ .. .in 29  years 
o f operation. 60 smart p igs have been run to inspect the pipeline."

Please submit the fo llo w in g  question for an answ er at the next R esources m eeting: sin ce  B P is an 
ow ner o f  A lyeska. how  can it ju stify  not p igging the transit lines it operates in the Prudhoc B ay  
unit handling m arket oil w h ile  the sam e market oil in T A PS requires a substantial expenditure  
and aggressive c lean in g  p ig and sma p igging sch ed u le as outlined above?

i
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with the idea that the p ipelin e diam eter cou ld  be reduced by slud ge accum ulation w ithout increasing  
pump pressure or o th erw ise  im pacting the operational e ffic ien cy  o f  the line a consideration  in the 
determ ination not to c lean  or m aintenance p ig  the trans.t lines?
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BP Exploration (Alaska) Inc. 
900 Em Banson Boulevard 
RO. Box 136612 
Antdioraoe. Alaska 89519-0612 
(907)561-5111

August 2, 2007
BY FACSIMILE fwithout attachments) and OVERNIGHT DELIVERY

H on. C arl Gatto 
H on. C raig  Johnson
C o-C hairs, H ouse R esources C om m ittee 
A laska S tate Legislature 
A laska  State C apitol 
Juneau , A laska 99801

Re: Responses to Requests from Tune 7,2007 Meeting of House Resources
Committee

D ear R epresentatives G atto  and  Johnson:

B P E xploration  (A laska) Inc. (“B PX A ”) appreciates the opportunity  to respond  to  several 
requests from  the  June 7, 2007 m eeting o f  the H ouse Resources Com m ittee. P lease find  below 
the answ ers to each o f  the M em b ers’ requests, w hich w e have reproduced for your convenience.

R eoncsts from  Rep. Seaton

•  R equests from  S ep tem ber 2006 M em oranda

Rep. Paul Seaton posed  four questions to B PX A  in two m em oranda, dated S ep tem ber 7, 
2006 and  Septem ber 14, 2006.17

1. I requested from BP verification of information [that] has circulated that the clean 
pigging was not done previously because TAPS Pump Station Ml c^uld not handle 
the built-up volume of sludge with its filtration system and other arrangements were 
not made to alternatively handle thnt volume of sludge. I requested any BP 
correspondence with TAPS on the issue.
Since BP is an owner of Alyeska, how can it justify not pigging the transit lines it 
operates in the Prudhoe Bay unit handling market oil while the same market oil in

■ As Rep. Dahlstrom explained at the June 7 meeting, these requests were not originally addressed to BPXA
in September 2006. BPXA was provided a copy of the requests shortly before the June 7 meeting.
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TAPS requires a substantial expenditure and aggressive cleaning pig and smart
pigging schedule as outlined [in the memorandum]? [Q uestion from  S ep tem ber 7 ,
2006 m em orandum , “T ransit L ines and TAPS P igg ing  Schedules’’]

A s I exp lained  in  m y testim ony  at the June 7 m eeting, the frequency o f  pigging* ' on th e  
o il transit lines (“O T L s”) in  the  Prudhoe B ay  U nit (“PB U ” ) and on the  T rans-A laska P ipe line  
System  (’T A P S ”) m ay  d iffe r due to  a num ber o f  factors, including operational requ irem ents and 
for corrosion m anagem ent reasons. A s I described at the  June 2007 m eeting, B P X A  runs 
m aintenance pigs frequently  on N orth  S lope production lines and em ploys fu ll-tim e crew s 
dedicated to those p igg ing  operations.

The sales-quality  crude oil in the PBU  OTLs Is n o t “th e  sam e m arket o il” flow ing  
through the T A PS . Indeed, the  p rim ary  reason that the A lyeska P ipeline Service C om pany  
(“A lyeska”), w hich  operates the TA PS, runs m aintenance pigs at the frequency R ep. S eaton  
notes is that the T A PS m arket o il is  a  com bination o f  crude oil from a w ide num ber o f  d iffe ren t 
N orth  Slope fields and  operators. Som e o f  these oils are prone to  develop paraffin  th a t can form  
on the  in terior o f  the  p ipeline. O ver the approxim ately 800-m ile length o f  the T A PS , th is  
paraffin  can, w hen the  tem perature drops, reduce the efficiency o f  the p ipeline hydrau lics 
system . M ain tenance p ig  runs are thus required at m ore frequent intervals to com bat th e  paraffin  
build-up. B P X A ’s approach  to m aintenance pig runs is consistent w ith  A lyeska’s flow  reg im e 
strategy for lines on w hich, for exam ple, paraffin build-up  o r tem perature present issues. In 
com parison to  the T A PS how ever, the PBU  OTLs, w hich are on ly  eight m iles long o n  e ither side 
o f  Pum p S tation 1, ca rry  crude oil that is relatively sw eet, runs at h igher tem peratures, and  does 
not contain h igh  levels o f  paraffin .

As I further testified  at the June 7 m eeting, in-line inspections are typically  undertaken  to 
provide inform ation as to the in tegrity  o f  a line. B PX A  has h istorically  m onitored  th e  16-m ilc 
section o f  the P B U  O T L  system  v ia  several inspection techniques, including in-line in spec tion  
and external u ltrasonic  inspection. It is an  industry-accepted practice to use u ltrason ic  inspection  
techniques w here  the  lines are read ily  accessible above ground and arc relatively  sh o rt in  length. 
T he TA PS system  is, as noted, approxim ately  800 m iles long, and approxim ately  50%  o f  the  line 
is buried below  ground level. Those circum stances m ake in-line inspection the  only  practical 
m eans o f  inspection.

R egarding R ep. S eaton’s statem ents about Pum p S tation #1, B PX A  resp ec tfu lly  subm its 
several points o f  clarification. F irst, cleaning pig runs w ere  “done previously ,” /.e., p rio r to  the  
runs in 2006 to  w hich  Rep. S catoc appears to refer, on th e  PB U  OTLs. Second, based  on 
experience from  those p rior c leaning pig runs in the E astern  O perating A rea (“E O A ”) in  the 
early  19f0s in  w hich  som e scale  flakes or chips co llected  in the screens2' o f  P um p S ta tion  #1 ,

v  “Pigging'' encompasses three different types of activities: runs by cleaning pigs, runs by maintenance pigs
(which are a type of cleaning pig that are used both to ensure that lines arc clean and for other operational reasons), 
and in-line inspection (colloquially known as “smart pigging”).

- Pump Station #1 does not have a “filtration system."

US1DOCS <HW402vJ
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there w as som e d iscussion  betw een BPXA and A lyeska in  2006 about the potential p resen ce  o f  
solids4'  in  future p igg ing  ru n s.- Third, it is not the case that “o ther arrangem ents w ere n o t m ade" 
to address th is poten tial issue . To the contrary an ’ am ong o ther things, m odifications w ere  m ade 
to T ank 110 in 2006 to a llo w  it to handle any solids that w ere returned as a result o f  p ig g in g  
runs, and a series o f  runs w ere  com pleted in  2006.fi/ Finally, subsequent pigging runs did not 
result in  a particu larly  h ig h  “volum e o f  sludge." Indeed, A lyeska assessed the p igg ing  re turns 
sent to  T ank  110 during  th o se  2006 pigging activities and reported  a total o f  only  32 b arre ls  o f  
sedim ent and 292 b arre ls  o f  w ater recovered for all the E O A  (F low  Station (‘T S ”) 2 -to -S k id  50) 
and W estern  O perating A re a  (“W O A ”) (G athering C enter (“G C ”) 1-to-Skid 50) O T L s.- These 
to tals are w ell w ith in  the  base , sedim ent &  w ater (“B S& W ”) specifications for the am ount o f  oil 
that has been shipped th ro u g h  those lines.

2. We w juld like to see a copy and analysis of the pressure log data for the pigging 
operations on BP transit lines in 1992 and again in 2006. We would like to 
determine if any increased p re ssu re  needed to move a pig down a line with a lot of 
contamination built up could have cansed or played a role in the subsequent 
pipeline leaks. [R equest from Septem ber 1 4 ,2 0 0 6  m em orandum , “BP T ransit lines 
pigging in form ation  request”]

This request appears to  assume a condition that did not exist. A s described in  response  to 
Q uestion 1, A lyeska assessed  pigging returns from  the 2006 p igging activities on the E O A  a r  ’ 
W OA O TLs and reported  m in im al returns o f  sedim ent and water. Similarly, w hen B PX A  
m aintenance-pigged the  L isbum c Production C enter (“L P C ”) O T L  (another N orth  S lo p e  O TL 
not part o f  the PBU ) in  2006 , the runs returned m inim al solids (less than 5 gallons) and revealed 
m inim al dam age.

B PX A  does no t be lieve  that pressure in the lines p layed  a  role in the O T L  leaks in 2006. 
B PX A ’ ' analysis o f  th e  p ipeline  operating pressures associated  w ith  its extensive p igg ing  
operations in the W O A  and  E O A  OTLs in 2006 show s no significant increases in pressure

For purposes of these responses, "solids" means material in the lines that contains both organic and 
inorganic matter.

BPXA is providing correspondence (without attachments, which in tinny cases arc voluminous) with 
Alyeska that it has identified regarding this issue. BPXA has not conducted a forensic search of correspondence but 
believes it has identified the principal communications on this nutter. This correspondence u attached hereto as 
Exhibit 1 and bears the Bates labels BPXA-AKLEGISOOOOO1 -29.

See, e.g., Letter from Jerry Brossia. State of Alaska Joint Pipeline Office, to Robert I. Shoaf, Compliance 
Officer for Alyeska. copying Nolan Heath, et al. (Sept. 27,2006) (reflecting approval for Alyeska to modify Tank 
110. as described) (attached hereto as Exhibit 2). This correspondence bears die Bates labels BPXA- 
AKLEGIS000030-31.

z' See Letter from Joynor, Alyeska Vice President of Oil Movements, to Brossia and Michael Thompson,
Slate of Alaska Joint Pipeline Office (Dec. 20,2006) (attached hereto as Exhibit 3). This correspondence bears the 
Bates labels BPXA-AKJLEGIS000032-43. BPXA did not pig the segment of the WOA OTL from GC2 to GC1; this 
segment (also known as “OT2!") was instead removed from service and decommissioned.

LSI DOCS «2?44K»J



Mon. Cmri Gauo 
Hon. C j  Johnson 
Augutt 2, 2007 
P a te <

F ig u re  2. EOA: FS2-to-FSl OTL, hourly average pressure data overlaid with pigging events.

F ig u re  3. EOA: FSl-to-Skid SO OTL, hourly average pressure data overlaid with pigging 
events.
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Figure 2. EOA: FS2-to-FSl OTL, hourly average pressure data overlaid with pigging events.

Figure 3. EOA: FSl-to-Skid 50 OTL, hourly average pressure data overlaid with pigging 
events.
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Figure 4. WOA: GCl-to-Skid SO OTL, 5-minute average pressure data overlaid with pigging 
events.

3. Please provide the committee with a two-year summary of the pigging done on 
transit pipelines In fields that BP operates worldwide. Please specify which 
examples of the pigging frequency in other BP operated fields are similar to the 
Prudhoe Bay NS transit lines.
We have been provided information that standard industry practice is to pig often 
to prevent problems. We have been informed that each field has different oil and 
gas characteristics that require different procedures but nowhere to our 
understanding is regular pigging not done. If you have examples of such, please 
specify and provide details of the reasons for such a low maintenance determination. 
[Request from  Septem ber 14, 2006 m em orandi u]

As Rep. Seaton notes, each field  has d ifferen t characteristics, including the  type and 
quality  o f crude produced; the w eather conditions and terrain in w hich the field  is located; the 
level o f  pressure needed to m ove crude through pipelines; and w hether the p ipelines m ust be 
buried  below  ground o r  travel through water. The pipelines them selves are in tu rn  specific to the 
field; am ong o ther things, pipelines differ in term s o f m etallurgy and size. T hese d ifferences, in 
bo th  fields and pipelines, are ail part o f  the calculus that inform s decisions about the m aintenance 
procedures used on any given pipeline, including decisions whether and w hen to run cleaning 
and /or m aintenance pigs and/oi to conduct in-line inspections. A s noted above in  response to 
Q uestion 1, B P X A ’s cleaning and m aintenance pig  data on the PB U  OTLs show  that there has 
been very  little sed im ent build-up in  them  o v c  time.

USIDOCS «VM02v3
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BPXA has previously explained that there are tw o different types o f  p ipelines in the PB U  
that carry crude o il: OTLs, which carry sales quality  o il dow nstream  o f processing  facilities, and 
flow  lines (som etim es also known as “production  gathering lines”), w hich carry m ulti-phase 
flow  from well heads to processing facilities. T he leaks in 2006 occurred in  the E O A  and W O A  
O T L s, w hich are large-diam eter, low -stress, above-ground lines. B PX A  operates no  o ther large- 
diam eter, low -stress, above-ground O TLs and is no t aw are o f any such lines being operated  by  
any affiliate. M eaningful com parison to o ther lines o f different sizes that arc used in  d ifferent 
service, under d ifferent conditions, and to  transport o il o f  different quality  and /o r com position  is 
thus not possible.

B PX A  understands Rep. S eaton’s statem ent regarding standard industry  p rac tice  to refer 
to m aintenance pigging. A s B PX A  has prev iously  explained, it is not aware o f  any industry  
standard  or recom m ended industry practice with respect to  cleaning o r  m aintenance pigging.

4. Was the fact that the Prudhoe Bay transit lines were carrying much less than design 
volumes combined with the idea that the pipeline diameter could be reduced by 
sludge accumulation without increasing pump pressure or otherwise impacting the 
operational efficiency of the line a consideration in the determination not to clean o r 
maintenance pig the transit lines? [Q uestion from  Septem ber 1 4 ,2 0 0 6  m em orandum ]

BPXA has not identified -my correlation betw een operational efficiency  o f  th e  O TLs and 
the potential for reduced cross-sectional area, and that potential was not a consideration  in the 
m aintenance strategy  o f the OTLs. B PX A  has also  not observed any appreciab le change in the 
operating pressure o f  the system  due to the accum ulation  o f solids.

The flow  in the O TLs has naturally  lost velocity  over tim e as a result o f  the declin ing 
production o f  the field, and any change in cross-sectional area o f  the O TLs w ould  likely  have 
been m asked by this natural decline in output. In any event, p rior to the leaks B PX A  saw  no 
indications o f  restrictions in the line that m ight have led to reduced th ro u g h p u t

B PX A ’s post-leak analysis bears out these observations. Even though B PX A  
understands, in retrospect, that the reduction  in  volum e o f  oil may have con tribu ted  to  the 
circum stances that led to the leaks in the O TLs in  2006, the reduction in  the cross-sectional area 
o f  the lines due to build-up o f solids was relatively  m inor during the 10-year period  p rio r to the 
2006  leaks. A s d iscussed above in response to Q uestion  1, cleaning and m ain tenance p igging  o f 
the O TLs in 2006 revealed very little sedim ent bu ild-up  over time.

US I DOCS 62!>4J0:vJ
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•  Oral questions from June 7 meeting

R ep. Seaton posed the follow ing questions at the hearing on June 7;

5. What percentage of the lines that BP Is operating in the Prudhoe Bay Unit will the 
18 smart pig runs in 2007 encompass?

O f the 18 in-line inspections that B PX A  has planned for 2 0 0 7 ,1 6  arc being  perfo rm ed  on 
PBU pipelines; the others are being perform ed on a  Badami pipeline and 1 M iloe P o in t U nit 
p ipeline. T hese 16 PBU  pipelines account for 10% (16 o f  164) o f  all Dr J  p ipelines transporting 
crude oil (both  flow lines and O T L s).1̂

6. Has BP billed Conoco or Exxon for the repairs and the maintenance that arose from
the shutdown, the bypass line and those repairs yet? If they have been billed, [has] 
that been turned down? If they haven’t been billed, when [is BP] planning on 
billing for that?
B P X A ’s w orking in terest ow ner partners, ExxonM obil and C onocoPhillips, have 

approved the funds and arc m aking paym ents fo r the spill response, subsequent inspections, and 
bypass construction. B PX A  has subm itted an A uthorization for Expenditure request fo r  the OTL 
rep lacem ent to  ExxonM obil and C onocoPhillips, and that request is under review . N either 
E xxonM obil noi C onocoPhillips has refused to pay  any bills sent to them  regarding any  o f these 
activities.

Question from Rep. Johnson at June 7 meeting

7. Will the costs of replacement of the affected Unes be treated as a tax deduction 
under [the Petroleum Production Tax] by BP?
B PX A  has previously  provided a w ritten response to this question. O n F eb ru ary  15, 

2007, D oug  Suctles, P residen t o f  BPXA, subm itted a letter on this subject to the H onorable 
M em bers o f the A laska State Legislature. A  copy  o f  that letter is attached hereto  as E xh ib it 4. 
This correspondence bears the Bates labels BPX A -A K LEG IS000044-45.

^  The toul number of pipelines does not include facility piping or well lines, which, due to the nature of their 
construction (i.e., they are of smaller diameter and shorter lengths and include sharp bends), cannot readily be in-line 
inspected using cument technology.
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Q uestion from  R od, Fairclough, who attended the June 7 m eeting o f theC o m m ittce , joined by 
R ep. Seaton

8. Are the deconstructions of the affected OTLs being charged against the
dismantlement, removal, & restoration (“DR&R”) fund? If so, will that charge 
decrease the fund? How would such a charge affect the FERC and rate calculations 
in the future? Would such a charge result In the DR&R fund being hit twice, for 
removal of a portion of the line and for the expense of creating a new line?

W hen oil and  gas assets are constructed, an estim ate of the costs for D R & R  o f  those 
assets is estab lished  as a  fu ture ob ligation (or “liability”) by the corporation ow ning  the assets 
and recorded  as a  p rov ision  on its balance sheet. T he D R & R  provision is an accounting entry 
and does no t represen t ihc  establishm ent o f  a specific "fund” or escrow  account. W hen the 
assets (or a  portion  o f  the assets) are rem oved, the actual costs incurred in the re la ted  DR&R 
activ ity  are charged  against this p rovision  such that the total DR&R provision fo r the  assets (or 
po rtion  o f the asse ts) will decrease. W hen a new  p ipeline is installed, the D R & R  provision js 
increased to re flec t the new  obligation associated with the new pipeline. Thus, in the  case o f  the 
replacem ent o f  the PB U  OTLs, the  provision wjli be reduced with respect to  the o ld  pipeline and 
increased w ith  re sp ec t to the new pipeline. This accounting treatm ent is in accordance both with 
U .S. G enerally  A ccep ted  A ccounting Principles and B P X A ’s internal accounting policy.

W ith regard  to  R ep. Fairclough’s question about the Federal Energy R egu lato ry  
C om m ission  (■'FERC") and  future rate calculations, the PB U  OTLs are not com m on carrier 
p ipelines and thus are no t subject to  FER C  tariffs. T he costs to rem ove and/or replace those 
O T L s will therefo re  no t im pact ta riff rates.

* * ♦

These responses contain highly sensitive, private business inform ation and docum ents. 
A ccordingly, B PX A  believes that the S tate is required to treat and m aintain th is le tter and these 
docum ents as confidentia l under the com m ercial p rivacy protection afforded by  A rticle 1, Section 
22 o f  the A laska C onstitu tion ; AS 40.25.120(a)(4); and AS 40.25.120(b)(6). B PX A  respectfully 
requests that the confiden tia lity  o f  this letter and these docum ents be preserved and that, if  you 
w ish to consider w he ther any o f this inform ation or these docum ents should b e  m ade public, 
B PX A  be p rov ided  60 days notice p rio r to any such d isc lo sv e  to any third party, including other 
governm ental en tities.
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Please feel free  to call m e if  I m ay be o f further assistance.

Sincerely, .

/ f o n y  B rock, T echnical D irector 
BP E xploration (A laska), Inc.

A ttachm ents: as stated

cc: Hon. C harlie H uggins, Chair, Senate R esources C om m ittee
Hon. Paul Seaton
H on. A nna F airclough  (by overnight delivery  only, w ithou t exhibits)
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SESS IO N  A D DR ESS : 
Alaska Stale Capitol 

Juneau, Alaska 99801 
Phone: (9 07 ) 465-3743 

1-800-565-3743 
Fax: (907 ) 465-2381

IN T ER IM  A D DR ESS :
600 E Railroad Avenue 

Wasilla, AK 99654 
Phone: 907-376 -2679  
F ax :(9 07 )3 7 3 -4 74 5

R e p r e s e n t a t i v e  C a r l  G a t t o

A u g u s t  1 0 , 2 0 0 7

D e a r  C r a i g ,

I  a m  f o r w a r d i n g  t o  y o u  i n f o r m a t i o n  s e n t  b y  B T  t b a t  y o u  

m i g b t  w a n t  t o  c o n s i d e r .  T C e a s e  c a C C i f  y o u  w a n t  t o  d i s c u s s  

i s s u e s  c o n s i d e r e d ' i n  B T ’s  r e s p o n s e .
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ALASKA NATURAL GAS 
DEVELOPMENT AUTHORITY

/

411 WEST 4th AVENUE. FIRST FLOOR 
ANCLo 4GE, ALASKA 

99501

S A R A H  P A U N , G O V E R N O R

TELEPHONE: (907)257-1347

June 19, 2007

To: Alaska Oil & Gas Conservation Commission

A m e n d m e n t  t o  R u l e  9  P o o l  O f f - T a k e  R a t e s  

C O  3 4 1 D  f o r  P r u d h o e  O i l  P o o l  -  P r u d h o e  B a y  F i e l d

The Alaska Natural Gas Development Authority (ANGDA) is preparing an 
application in compliance with the provisions of the Alaska Gasline Initiative 
Act (AG I A) for an in-state gas pipeline linking Delta Junction to the Cook 
Inlet area through Glennallen. ANGDA will publicly offer this application, as 
an addendum, for inclusion in any major North S' ;pe gas pipeline proposal. 
Our work schedule is targeted towards an October 1, 2007, submission 
deadline.

Our base estimate of 250 mmscfpd (0.25 BCFPD) includes all residential 
needs for heat and electricity in-state, but excludes any existing or future 
industrial/export gas consumption. The State’s 3 TCF of royalty gas is 
sufficient to satisfy these residential needs for 30 years. Industrial/export 
gas consumers will be included in an "open season" early next year and 
incorporated into the system design if commitments are made at that time. 
An addition of up to 1 BCFPD of industrial/export use will significantly lower 
the gas pipeline delivery costs for residential energy consumers.

A key part of the State’s mandated application requirements under AGIA 
relates to the financing strength of the proposed pipeline project. ANGDA’s 
preliminary contacts with major financial institutions, potential equity 
investors, and pipeline owner/operators, indicates that the regulatory 
availability of gas from Prudhoe Bay must be a certainty prior to any serious 
consideration of financial commitment.
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Proposed Amendment to C O  3 4 1 D Rule 9

Prior to com m itting gas for sale during a binding open season process, the operator m ust 
obtain approval from the C om m ission o f  a depletion j an that insures a greater ultim ate 
recovery and prevents waste o f  oil and gas.



STATE OF ALASKA 
ALASKA OIL AND GAS CONSERVATION COMMISSION 

333 West 7th Avenue, Suite 100 
Anchorage, Alaska 99501

Re: Inquiry into am ending )
Rule 9 (“Pool O ff-Take Rates”). ) Prudhoe Oil Pool
CO 3 4 1 D, for the Prudhoe Oil Pool, ) Prudhoe Bay Field
Prudhoe Bay Field )

July 10, 2007

REPOR»’ OF THE COMMISSION INQUIRY 
INTO AMENDING RULE 9 (“POOL OFF-TAKE RATES”), CO 34ID,

FOR THE PRUDHOE OIL POOL, PRUDHOE BAY FIELD

On June 19, 2007 , the A laska Oil and Gas Conservation C om m ission  (“C om m ission”) 
held a public hearing (pursuant to A S 3 1 .05 .030(b )) to consider am ending Rule 9 (“Pool O ff- 
Take  Rates”) o f  Conservation Order (“C O ”) 3 4 1 D for the Prudhoe Oil Pool, Prudhoe Bay Field, 
to require approval o f  a depletion plan prior to a significant gas offtake. This report presents the 
C om m ission’s conclusions:

•  N o change in Rule 9 is necessary at this time.
•  Prudhoe B ay operator must demonstrate, through existing reporting m echanism s, 

that they are im plem enting near-term strategies to m axim ize oil recovery prior to 
gas sales.

Rule 9 (w hich  is am ong the Prudhoe Oil Pool pool rules that the C om m ission  adopted in 
1977) limits gas offtake from the Prudhoe Oil Pool to 2 .7  billion standard cubic feet per day 
(“bscfd”). B ecause o f  the likelihood that Prudhoe Oil Pool gas w ill eventually be part o f  major 
gas sales, the C om m ission  decided, in 2005, to investigate the need to update Rule 9 given  the 
reservoir’s developm ent and information that has becom e available since 1977. Public hearings 
regarding revising Rule 9 were held on March 3, 2005, and M ay 19, 2005. In a D ecem ber 5, 
2005, report, the C om m ission  noted that the Prudhoe W orking Interest Owners (“W IO s”) had 
agreed to provide access to their reservoir sim ulation and engineering studies so  that the 
C om m ission could analyze the affects o f  different gas offtake rates and gas sales startup dates on 
total hydrocarbon recovery from the Prudhoe Oil Pool.

Based on  reservoir m odel evaluations and studies provided by the W IOs, on  February 15, 
2007, B laskovich  Services, Inc., a reservoir engineering consultant, provided the C om m ission  a 
confidential study on the potential impacts o f  major gas sales on hydrocarbon recovery from the 
Prudhoe Oil Pool (“Gas O fftake Study”). Oral and written sum m aries o f  the study were 
presented at a February 28, 2007, public hearing.

The Gas O fftake Study found insufficient information on which to ju stify  increasing the 
offtake rate above 2 .7  bscfd, but concluded that an early, high rate gas sale could result in the 
loss o f  a substantial volum e o f  hydrocarbons, but even greater volum es could be lost i f  gas sales
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are too delayed. The study noted that offtake from gas sales is at least 8 years away. The study 
included several recom m endations. First, before com m itm ents to sell gas are m ade, to evaluate 
the potential impact o f  the offtake on total hydrocarbon recovery, a hydrocarbon depletion plan 
should be developed; the plan should take into account the offtake startup date, offtake rate, and 
liquid loss mitigation efforts. Second, to m axim ize total hydrocarbon recovery, the field should  
be prepared for gas sales through the implementation o f  near-term strategies that focus on 
increasing oil recovery prior to gas offtake and ensuring that facility and w ell dow ntim e are 
m inim ized. Third, the C om m ission  should receive periodic updates on the depletion planning 
efforts.

Follow ing up on the recom m endations o f  the Gas Offtake Study, at the June 19, 2007, 
public hearing, the C om m ission ’s sta ff proposed adding to Rule 9 the follow ing: “ Prior to 
com m itting gas for sale during a binding open season process, the operator must obtain approval 
from the C om m ission o f  a depiction plan that insures a greater ultimate recovery and prevents 
waste o f  oil and gas.” The C om m ission ’s consultant, who prepared the study, explained how the 
proposed amendment w as consistent with the recomm endations. A lso , the C om m ission  received  
oral and written testim ony on the proposed amendment from the field operator and members o f

Based on the Gas O fftake Study and m ultiple hearings regarding Rule 9, the C om m ission  
has decided— at this tim e— not to amend the rule to require a C om m ission-approved  
hydrocarbon depletion plan prior to a gas sale. First, given that any major gas offtake as a result 
o f  a ga^ sale is still many years aw ay, am ending Rule 9 now to require such a plan is 
unnecessary; second , even in the absence o f  such a plan, the waste o f  oil and gas— including the 
waste o f  oil for gas— is prohibited pursuant to A S 31.05.095; third, the C om m ission  already 
receives depletion plan-related information in the W IOs’ annual surveillance report (w hich is 
required pursuant to CO 3 4 1 D Rule 11), annual plan o f  developm ent (w hich  is required by the 
Department o f  Natural R esources (“D N R ”)), and annual field overview  presentation (w hich is 
also required by DNR); and fourth, at the time ( i f  ever) that an amendment is sought to increase 
the 2 .7  bscfd gas offtake rate, Rule 9 can be amended to include a depletion plan requirement

By not now  taking action to amend Rule 9, the C om m ission  retains the right to again 
consider requiring a C om m ission-approved hydrocarbon depletion plan prior to any major gas 
sales or to im pose any other requirements that are consistent with the conclusions and 
recomm endations o f  the Gas O fftake Study as part o f  any future am endm ent to Rule 9.

the public.

Inquiry into Amending Rule 9, CO 3410 
July 10, 2007 
Page 2 o f2
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BP Exploration (Alaska! Inc 
900 East Benson Boulevard 
PO  Box 196612 
Anchorage. Alaska 99519-6612 
19071561-5111

August 2, 20 0 7
BY F A C S IM IL E  (w ith o u t  a t ta c h m e n ts )  a n d  O V E R N IG H T  D E L IV E R Y

Hon. Carl Gatto 
Hon. Craig Johnson
Co-C hairs, H ouse R esources C om m ittee  
Alaska State L egislature  
A laska State Capitol 
Juneau, A laska 99801

R e: R e sp o n se s  to  R e q u e s ts  f ro m  J u n e  7, 2007  M e e tin g  o f  H o u se  R e s o u rc e s
C o m m it te e

Dear R epresentatives Gatto and Johnson:

BP Exploration (A laska) Inc. (“ B P X A ”) appreciates the opportunity to respond to several 
requests from the June 7, 20 0 7  m eeting o f  the H ouse R esources C om m ittee. P lease find b elow  
the answ ers to each o f  the M em bers’ requests, w hich  w e have reproduced for your con ven ien ce.

R equests from Rep. Seaton

•  R equests from Septem ber 2006  M emoranda

Rep. Paul Seaton posed four q uestions to BPX A  in two m em oranda, dated Septem ber 7, 
2 0 0 6  and Septem ber 14, 2 0 0 6 .1

1. I r e q u e s te d  f ro m  B P  v e r if ic a t io n  o f  in fo rm a tio n  | t h a t |  h a s  c i r c u la te d  t h a t  th e  c le a n  
p ig g in g  w a s  n o t  d o n e  p re v io u s ly  b e c a u s e  T A P S  P u m p  S ta t io n  #1 c o u ld  n o t h a n d le  
th e  b u i l t - u p  v o lu m e  o f  s lu d g e  w ith  its f i l t r a t io n  sy s tem  a n d  o th e r  a r r a n g e m e n ts  w e re  
n o t m a d e  to  a l te r n a t iv e ly  h a n d le  th a t  v o lu m e  o f  s lu d g e . I r e q u e s te d  a n y  B P  
c o r r e s p o n d e n c e  w ith  T A P S  on th e  issu e .

S in c e  B P  is a n  o w n e r  o f  A ly e sk a , h o w  c a n  it ju s t if y  n o t p ig g in g  th e  t r a n s i t  lin es  it 
o p e r a te s  in  th e  P ru d h o e  B ay  u n it  h a n d l in g  m a rk e t  oil w h ile  th e  s a m e  m a r k e t  oil in

As Rep. Dalilstrom explained al the June 7 meeting, these requests were not originally addressed to BPXA 
m September 2006. BPXA was provided a copy of the requests shortly before the June 7 meeting.
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TAPS requires a substantial expenditure and aggressive cleaning pig and smart
pigging schedule as outlined (in the memorandum]? [Q uestion  from Septem ber 7,
20 0 6  m em orandum , “Transit Lines and TAPS P igging S ch ed u les”]

A s I explained in m y testim ony at the June 7 m eeting, the frequency o f  p ig g in g - on the 
oil transit lines (“O T L s”) in the Prudhoe B ay Unit (“P B U ”) and on the T rans-A laska P ipeline  
System  (“T A P S ”) m ay differ due to a number o f  factors, including operational requirem ents and 
for corrosion m anagem ent reasons. A s I described at the June 2 0 0 7  m eeting, B P X A  runs 
m aintenance p igs frequently on North S lop e production lines and em p loys fu ll-tim e crew s  
dedicated to those p igg in g  operations.

The sales-quality  crude oil in the PBU O TLs is not “the sam e market oil"  flow in g  
through the T A PS. Indeed, the primary reason that the A lyes i P ipeline S erv ice C om pany  
(“A lyesk a” ), w hich  operates the T A P S, runs m aintenance p igs at the frequency Rep. Seaton  
notes is that the T A P S market oil is a com bination o f  crude oil from a w id e num ber o f  different 
North S lop e fields and operators. S om e o f  these o ils  are prone to d evelop  paraffin that can form  
on the interior o f  the p ipeline. O ver the approxim ately 800 -m ile  length o f  the T A P S, this 
paraffin can, when the temperature drops, reduce the e ffic ien cy  o f  the p ip elin e hydraulics 
^ystem. M aintenance p ig  runs are thus required at more frequent intervals to com bat the paraffin  
build-up. B P X A 's approach to m aintenance p ig  runs is consistent with A ly esk a ’s flow  regim e  
strategy for lines on w hich , for exam ple, paraffin build-up or temperature present issues. In 
com parison to the T A PS how ever, the PBU  O TLs, which are on ly  eight m iles long on either side  
o f  Pump Station 1, carry crude oil that is relatively sw eet, runs at h igher tem peratures, and does  
not contain high levels o f  paraffin.

A s I further testified at the June 7 m eeting, in-line inspections are typ ica lly  undertaken to 
provide inform ation as to the integrity o f  a line. B PX A  has historically  m onitored the 16-m ile  
section  o f  the PBU OTL system  via several inspection techniques, including in-line inspection  
and external ultrasonic inspection. It is an industry-accepted practice to u se ultrasonic inspection  
techniques w here the lines arc readily accessib le  above ground and are relatively  short in length. 
The T A PS system  is, as noted, approxim ately 8 0 0  m iles long, and approxim ately 50%  o f  the line 
is buried below  ground level. T hose circum stances make in-line inspection  the o n ly  practical 
m eans o f  inspection.

Regarding Rep. S eaton 's statem ents about Pump Station #1 , B P X A  respectfu lly  subm its  
several points o f  clarification. First, clean in g p ig runs w ere “done previously,"  i.e ., prior to the 
runs in 2006  to w hich  Rep. Seaton appears to refer, on the PBU O TLs. S econ d , based on  
experience from those prior clean ing p ig runs in the Eastern O perating Area (“EO A ") in the 
early 1990s in which so m e scale llakcs or ch ips collected  in the scr een s’ o f  Pump Station ti\.

"Pigging" encompasses three different types of activities: runs by cleaning pigs, runs by maintenance pigs 
(which are a type of cleaning pig that are used both to ensure that lines are clean and for other operational reasons), 
and in-line inspection (colloquially known as "smart pigging").

Pump Station ll\ docs not have a "ll,,ration system "

IISI tXK'S (i2')44()2v3
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there w as so m e d iscu ssion  betw een B PX A  and A lyeska in 2 0 0 6  about the potential presence o f  
so lid s4* in future p ig g in g  runs.5' Third, it is not the case that “other arrangements w ere not m ade” 
to address this potential issue. To the contrary and am ong other things, m odifications w ere m ade 
to Tank 110 in 2 0 0 6  to a llow  it to handle any so lid s that were returned as a result o f  p igg in g  
runs, and a series o f  runs w ere com pleted  in 2 0 0 6 .- Finally, subsequent p igg in g  runs did not 
result in a particularly high “ volum e o f  s lud ge.” Indeed, A lyeska assessed  the p igg in g  returns 
sent t > Tank 110 during those 20 0 6  p igging  activ ities and reported a total o f  o n ly  32 barrels o f  
sedii ent and 2 92  barrels o f  w ater recovered for all the EOA (F low  Station (“ F S”) 2-to-Sk id  50) 
and Vestem  O perating Area (“ W O A ” ) (G athering Center (“G C ”) I-to-Skid 50 ) O T L s .7 T hese  
totals are w ell w ith in  the base, sedim ent & water (“ BS& W ") specifications for the am ount o f  oil 
that has been shipped through those lines.

2. We would like to see a copy and analysis of the pressure log data for the pigging 
operations on BP transit lines in 1992 and again in 2006. We would like to 
determine if any increased pressure needed to move a pig down a line with a lot of 
contamination built up could have caused or played a role in the subsequent 
pipeline leaks. [R equest from Septem ber 14, 2006  m emorandum, “ BP Transit lines 
p igging inform ation request”]

T his request appears to assum e a condition that did not exist. A s described in response to 
Q uestion 1. A lyesk a  assessed  p igg in g  returns from the 2006  p igging activ ities on the EOA and 
W O A TLs and reported m inim al returns o f  sedim ent and water. Sim ilarly, w hen  B P X A  
m aintenance-pigged the L isbum e Production Center (“ LPC”) OTL (another North S lop e  OTL  
not part o f  the P B U ) in 2006 , the runs returned m inim al so lids (less  than 5 ga llons) and revealed  
m inim al dam age.

B PX A  d o es not b e liev e  that pressure in the lines played a role in the OTL leaks in 2006. 
B P X A ’s analysis o f  the p ip elin e operating pressures associated with its ex ten sive  p igg in g  
operations in the W O A  and EO A O TLs in 2006  sh ow s no significant increases in pressure

For purposes of these responses, “solids" means material m the lines that contains both organic and 
inorganic matter.

BPXA is providing correspondence (without attachments, which in many cases are voluminous) with 
Alyeska that it has identified regarding this issue. BPXA has not conducted a forensic search of correspondence but 
believes it has identified the principal communications on this matter I his correspondence is attached hereto as 
Fxhibit I and hears the Bates labels BPXA-AKLFGISOOOOOI-29.

.SVc. e g . Letter from Jerry Brossia, State of Alaska Joint Pipeline Office, to Robert I. Shoaf, Compliance 
Officer for Alyeska, copying Nolan Heath, et al. (Sept. 27, 2006) (reflecting approval lor Alyeska to modify Tank 
110, as described) (attached hereto as Exhibit 2). Hus correspondence bears the Bates labels BPXA- 
AKLEGIS000030-31.

See Letter from Joynor, Alyeska Vice President of Oil Movements, to Brossia and Michael Thompson,
Slate of Alaska Joint Pipeline Office (Dee. 20. 2006) (attai bed hereto as Exhibit 3). This correspondence bears the 
Bates labels BPXA-AKLEGIS000032-43. BPXA did not pig the sie incnl of the WOA OTL from GC2 to GC1; this 
segment (also known as "OT2I") was instead removed from service and decommissioned.

USIIXX S629M02v3
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F ig u r e  2 . EOA: F S2-to-F Sl OTL, hourly average pressure data overlaid with pigging events.
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F ig u r e  3 . EOA: F S l-to -Skid  50 O T L  hourly average pressure data overlaid with pigging  
events.
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F ig u r e  2. EOA: F S2-to-F Sl OTL, hourly average pressure data overlaid with pigging events.
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Figure 4. WOA: G C l-to-Skid 50 O T L  5-minute average pressure data overlaid with pigging 
events.
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3. Please provide the committee with a two-year summary of the pigging done on 
transit pipelines in fields that BP operates worldwide. Please specify which 
examples of the pigging frequency in other BP operated fields are similar to the 
Prudhoe Bay NS transit lines.

We have been provided information that standard industry practice is to pig often 
to prevent problems. VVe have been informed that each field has different oil and 
gas characteristics that require different procedures hut now here to our 
understanding is regular pigging not done. If you have examples of such, please 
specify and provide details of the reasons for such a low maintenance determination. 
(Request from  September 14, 20 ()6 memorandum]

As Rep. Seaton notes, each fie ld has different characteristics, including the type and 
qua lity o f  crude produced; the weather conditions and terrain in which the fie ld is located; the 
leve l o f  pressure needed to m ove crude through pipelines; and whether the pipelines must be 
buried below ground o r travel through water. The pipelines themselves are in turn specific to the 
fie ld ; among other things, pipelines d iffe r in terms o f  m etallurgy and size. These differences, in 
both fie lds and pipelines, are a ll part o f  the calculus that inform s decisions about the maintenance 
procedures used on any given pipeline, including decisions whether and when to run cleaning 
and/or maintenance pigs and/or to conduct in-line inspections. As noted above in response to 
Question I , B P X A ’ s cleaning and maintenance pig data on the PBU  O TLs show that there has 
been very little sediment build-up in them over time.

US I DOCS 62<M402v.»
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BPXA  has p reviously explained that there are two different types o f  pipelines in the PBU  
that carry crude o il: O T L s , which carry sales quality o il downstream o f  processing facilities, and 
flow  lines (sometimes a lso  known as “ production gathering lines” ), which ctirry multi-phase 
flow  from  well heads to processing facilities. The leaks in 2 006  occurred in the EOA  and W O A  
O TLs, which are large-diameter, low-stress, above-ground lines. B PXA  operates no other large- 
diameter, low-stress, above-ground O TLs and is not aware o f  any such lines being operated by 
any a ffiliate . M eaningfu l comparison to other lines o f  d ifferent sizes that are used in different 
service, under different conditions, and to transport o il o f  different quality and/or composition is 
thus not possible.

BPXA  understands Rep. Seaton's statement regarding standard industry practice to re fe r 
to maintenance pigging. As BPXA  has previously explained, it is not aware o f  any industry 
standard o r recommended industry practice with respect to cleaning or maintenance pigging.

4 . W as the fact that the P rudhoe  Bay transit lines were carry ing  m uch less than design 
volumes com b ined with the idea that the pipeline d iam eter cou ld  be reduced  by 
sludge accum u la tion  w ithout increasing pum p pressure o r  otherw ise im pacting the 
operational efficiency o f  the line a consideration  in the determ ination  not to clean o r  
maintenance pig the transit lines? [Question from  September 14, 2006  m emorandum )

BPXA  has not identified any correlation between operational e ffic iency o f  the O TLs and 
the potential fo r reduced cross-sectional area, and that potential was not a consideration in the 
maintenance strategy o f  the OTLs. BPXA  has a lso not observed any appreciable change in the 
operating pressure o f  the system due to the accumulation o f  solids.

The flow  in the O TLs has naturally lost ve locity ove r time as a result o f  the declining 
production o f  the fie ld , and any change in cross-sectional area o f  the O TLs would like ly  have 
been masked b\ this natural decline in output. In any event, p ’ io r to the leaks B PXA  saw no 
indications o f  restrictions in the line that might have led to reduced throughput.

BPXA 's post-leak analysis bears out these observations. Even though BPXA  
understands, in retrospect, that the reduction in volume o f  o il may have contributed to the 
circumstances that led to the leaks in the O TLs in 2006 , the reduction in the cross-sectional area 
o f  the lines due to build-up o f  solids was re lative ly m inor during the 10-year period p rio r to the 
2(K)6 leaks. As discussed above in response to Question I, cleaning and maintenance pigging o f 
the O TLs in 2006  revealed very little sediment build-up ove r time.

( M O O T S  ’ v<
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•  O ra l questions from  June 7 meeting

Rep. Seaton posed the fo llow ing questions at the hearing on June 7:

5. What percentage of the lines that BP is operating in the Prudhoe Bay Unit will the 
18 smart pig runs in 2007 encompass?

O f the 18 in-line inspections that BPXA  has planned fo r 2007 , 16 are being performed on 
PB U  pipelines; the others arc being performed on a Badami pipeline and a M ilne Point Unit 
pipeline. These 16 PB U  pipelines account fo r 10% (16  o f  164) o f  a ll PBU  pipelines transposing 
crude o il (both flow lines and O T L s ) .^

6. Has BP billed Conoco or Exxon for the repairs and the maintenance that arose from 
the shutdown, the bypass line and those repairs yet? If they have been billed, (has) 
that been turned down? If they haven’t been billed, when [is BP] planning on 
billing for that?

B P X A ’ s working interest owner partners, ExxonM obil and ConocoPh illip s , have 
approved the funds and arc making payments fo r the spill response, subsequent inspections, and 
bypass construction. B PXA  has submitted an Authorization fo r Expenditure request fo r the O TL  
replacement to ExxonM obil and ConocoPh illips, and that request is under review . Neither 
E xxonM ob il nor C onocoPh illips has refused to pay any bills sent to them regarding any o f  these 
activities.

Question from  Rep. Johnson at June 7 meeting

7. Will the costs of replacement of the affected lines be treated as a tax deduction 
under |the Petroleum Production Tax] by BP?

BPXA  has previously provided a written response iu this question. On February 15,
2 0 07 , Doug Suttles, President o f  BPXA , submitted a letter on this subject to the Honorable 
Members o f  the A laska State Legislature. A copy o f  that letter is attached hereto as Exhibit 4. 
Th is correspondence bears the Bates labels B PX A -A K LE G IS 000044 -4 5 .

The total number of pipelines docs not include facility piping or well lines, which, due to the nature of their 
construction (i.e., they are of smaller diameter and shorter lengths and include sharp bends), cannot readily be in-line 
inspected using current technology.

USItXX'S 62<M4(l2vt
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Hon. Carl Gatio 
Hon. Craig Johnson 
August 2, 2007 
Page 9

Q u estio n  from  R ep. F a irc lo u u h . w h o  a tten d ed  the Ju n e  7 m eeting  o f  the C o m m ittee , jo ined  by 
R ep. S eaton

8. Are the deconstructions of the affected OTLs being charged against the
dismantlement, removal, & restoration (“DR&R”) fund? If so, will that charge 
decrease the fund? How would such a charge affect the FERC and rate calculations 
in the future? Would such a charge result in the DR&R fund being hit twice, for 
removal of a portion of the line and for the expense of creating a new line?

W hen oil an d  gas a sse ts  a re  co n s tru c te d , an  e s tim a te  o f  the co s ts  fo r D R & R  o f  th o se  
asse ts  is e s tab lish ed  as a fu tu re  o b lig a tio n  (o r ‘‘liability*’) by the co rp o ra tio n  o w n in g  the  asse ts  
and  reco rd ed  as a p ro v is io n  on its b a lan ce  shee t. T h e  D R & R  p ro v is io n  is an ac co u n tin g  en try  
and  d o cs  not re p ie sen t the e s tab lish m en t o f  a sp ec ific  ‘‘fu n d ” o r  esc ro w  acco u n t. W hen  the 
asse ts  (o r a p o rtio n  o f  the a sse ts) a re  rem o v ed , the ac tua l co s ts  in cu rred  in the re la ted  D R & R  
ac tiv ity  are ch a rg ed  ag a in s t th is  p ro v is io n  such  that the to tal D R & R  p ro v is io n  fo r the asse ts  (o r  
p o rtio n  o f  the a sse ts ) w ill d ec rea se  W hen  a new  p ip e lin e  is in sta lled , the D R & R  p ro v is io n  is 
in c reased  to  reflect the new  o b lig a tio n  asso c ia ted  w ith  the new' p ipeline . T h u s, in the ca se  o f  the 
rep lacem en t o f  the P B U  O T L s, the p ro v is io n  w ill be red u ced  w ith  re sp ec t to  the o ld  p ip e lin e  and  
in creased  w ith  re sp ec t to  the new  p ip e lin e . T h is  ac co u n tin g  trea tm en t is in ac co rd an ce  both  w ith  
U .S . G en era lly  A ccep ted  A cco u n tin g  P rin c ip les  and  B P X A ’s in terna l acco u n tin g  po licy .

W ith  regard  to  R ep. F a irc lo u g h \s  q u es tio n  ab o u t the F edera l E n erg y  R eg u la to ry  
C o m m iss io n  ( “ F E R C ” ) and  fu tu re  ra te  c a lcu la tio n s , the PB U  O T L s are  no t co m m o n  c a rr ie r  
p ip e lin es  and th u s a re  not su b jec t to  F E R C  tariffs . T he c o s ts  to  rem o v e  an d /o r  rep lace  these 
O T L s w ill th e re fo re  not im p act ta r iff  rates.

T h ese  re sp o n se s  co n ta in  h ig h ly  sen s itiv e , p riv a te  b u sin ess  in fo rm atio n  and  d o cu m en ts . 
A cco rd in g ly , P P X A  b e liev e s  that the S ta te  is req u ired  to  treat and m ain ta in  this le tte r and  these  
d o cu m en ts  as co n fid en tia l u n d e r the co m m erc ia l p riv acy  p ro tec tio n  a ffo rd ed  by A rtic le  I, S ec tio n  
22 o f  the  A lask a  C o n s titu tio n ; A S 4 0 .2 5 .1 2 0 (a )(4 ); and  A S 4 0 .2 5 .1 2 0 (b )(6 ). B PX A  re sp ec tfu lly  
req u ests  that the c o n f id e n tia lity  o f  th is  le tte r and  these  d o cu m en ts  be p re se rv ed  and  that, if  you 
w ish  to  co n s id e r w h e th e r  any  o f  th is  in fo rm a tio n  o r these  d o cu m en ts  sh o u ld  be m ade p u b lic , 
B PX A  be p ro v id ed  6 0  days n o tice  p rio r  to an y  such  d isc lo su re  to  any  th ird  party , in c lu d in g  o th e r 
g o v ern m en ta l en titie s .

US 11 >OCS 6294402* 1



Hon. Carl Gallo 
Hon. Craig Johnson 
August 2, 2007 
Page 10

P lease feel free to call m e if  I m ay be o f  further assistance.

S incerely,

£/*-

fu in y  Brock, Technical Director 
BP Exploration (A laska), Inc.

Attachm ents: as stated

cc: Hon. Charlie H uggins, Chair, Senate Resources C om m ittee
Hon. Paul Seaton
Hon. Anna Fairclough (by overnight delivery on ly , w ithout exh ib its)

US I DOCS 6294402V.I





CORRESPONDENCE WITH ALYESKA RE: 2006 PIGGING OPERATIONS

T ab D e sc rip tio n B ates  N u m b er(s)
1 E -m a il ch a in  en titled  “G B P  O il T ran sit L ine P ig g in g ” 

(M ar. 27 , 2 0 0 6 )
B PX  A-LEGISOOOOO1

2 E -m ail from  G P B , Prod  O pt T L  (B P X A ) to  J .D . K ling , 
A ly esk a , e n title d  “ P ig  file  co m m en ts  O T 2 1 ” (A p r. 15, 
2 0 0 6 )

B P X A -L E G IS 0 0 0 0 0 2

3 L e tte r  from  S tev e  M arsh a ll P resid en t, B P X A , to  K ev in  
M . H o stle r, A ly esk a  P resid en t & C h ie f  E x ec u tiv e  O ff ic e r  
(A p r. 25 , 2 0 0 6 )

B P X A -L E G IS 0 0 0 0 0 3

4 L e tte r  from  H o stle r  to  M arsh a ll, c o p y in g  T A P S  O w n ers  
C o m m ittee  (M ay  12, 2 006)

B P X A -L F G IS 0 0 0 0 0 4 -6

5 L e tte r  from  H o stle r  to A .N . B olea, B P P ip e lin e s  (A la sk a ) 
In c ., e t a l. (M ay  12, 2 006)

B P X A -L E G IS 0 0 0 0 0 7 -9

6 E -m ail from  B ru ce  J. W illiam s, B PX A , to  M ich ae l W . 
Jo y n o r, A ly esk a  M an ag er o f  O il M o v em en ts , co p y in g  
R an d a l B u ck en d o rf, B P X A , en titled  “G R  scan  d a ta  fo r 
O T  lin e s” (M a y  19, 20 0 6  3 :02  PM )

B P X A -L E G IS 0 0 0 0 1 0

7 E -m ail from  P er W an g slro m , B PX A , to  W illiam s et al., 
e n title d  “ L a test G P B  O il T ran sit L ine S o lid s  L o ad in g  
E s tim a te ” (M a y  19, 2 0 0 6  3 :18  PM )

B P X A -L E G IS 0 0 0 0 1 1

8 L e tte r  from  J o y n o r to  M arsh a ll, co p y in g  K ath y  Z in n , 
A ly esk a  (M ay  22 , 2006)

B PX  A - L E G  IS0 0 0 0 1 2

9 L e tte r  from  M au reen  L. Jo h n so n , B PX A  V ice P res id en t 
fo r G re a te r  P ru d h o e  B ay  (“G P B "), to  J o y n o r (M a y  23. 
2 0 0 6 )

B PX A - L E G  IS 0 0 0 0 1 3

10 E -m ail from  W illia m s  to  Jo y n o r, co p y in g  B rett W . L each  
et a l., en title d  “ L isb u rn e  so lid s  m e asu rem en ts"  (M a y  31, 
2 0 0 6 )

B P X A -L E G IS 0 0 0 0 1 4

1 1 E -m ail from  J o y n o r to  K a th a rin e  F o n ta in e , co p y in g  
G re g g  E. K n u tscn . en titled  “ P ig g in g  A ssessm en t 
D isc u ss io n "  (Ju n e  2, 2006)

B P X A -L E G IS 0 0 0 0 15

12 L e tte r  from  K em p  C o p e lan d . G PB  F ie ld  M an ag er, to  
J o y n o r  (Ju n e  6 , 2 0 0 6 )

B P X A -L E G IS 0 0 0 0 I6

13 L e tte r  from  H o s tle r  to  M arshall, co p y in g  Z inn  (Ju n e  7, 
2 0 0 6 )

B PX  A -L E G IS 0 0 0 0 17-18

14 E -m ail from  F o n ta in e  to  Jo y n o r, co p y in g  W illiam s, 
en title d  “ F inal S o lid s  in fo rm atio n  from  B P X A ” (Ju n e  22, 
2 0 0 6 )

B P X A -L E G IS 0 0 0 0 19-20

15 L e tte r  from  C o p e lan d  to  Jo y n o r (Ju n e  27, 2 006) B P X A -L E G IS 0 0 0 0 2 1
16 L e tte r  from  J o y n o r  to  Jo h n so n , co p y in g  H o s tle r  e l al. 

(Ju n e  29, 2 0 0 6 )
B P X A -L E G IS 0 0 0 0 2 2 -2 3

17 L e tte r  from  M arsh a ll to  H o s tle r  (Ju ly  24 , 2 006) B P X A -L E G IS 0 0 0 0 2 4 -2 5

USIOOCS 6.1071 W4v I



C O R R ESPO N D EN C E  W IT H  A L Y E SK A  R E : 2 0 06  P IG G IN G  O PER A T IO N S

E x h ib it 1 (c o n ’t)

T ab D esc rip tio n B ates N um ber*s)
18 L e tte r  from  M arsha ll to  H o stle r (A ug. 9, 2 006) B P X A -L E G 1S 000026
19 E -m ail from  Jo y n o r to  Ian G. L ivett, B P X A , en titled  

“E x is tin g  level o f  tan k  b o tto m  so lid s in T an k  110 at 
P S O r  (S ep t. 29 , 2 006)

B P X A -L E G IS 0 0 0 0 2 7

20 E -m ail d iscu ss io n  am o n g  P erry  A. M ark ley , A ly esk a ; 
L iv e tt; and  Jo y n o r, en titled  “ A P S C  E O A  S & W  R esu lts” 
(O ct. 3 0 -N o v . 1, 2 006)

B PX  A - L E G  IS 0 0 0 0 2 8-29
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From : Joynor, Michael [mailto:JoynorM@alyeska-pipeline.com]
Sen t: Monday, March 27, 2006 4 :09 PM
To : Fontaine, Katharine
S ub je c t : RE: GBP Oil Transit Line Pigging
I have asked tne group to give me a couple of names so that we don’t miss any communications 
with you. Should be able to tell you by Wednesday.

MWJ

From : Fontaine, Katharine [mailto:Katharine.Fontaine@bp.com] 
Sen t: Monday, March 27, 2006 2:05 PM 
To: Joynor, Michael
Sub je c t: FW: GBP Oil Transit Line Pigging

Mike,

Whom within your organization should I contact regarding the pigging operation mentioned 
below?

-Kathy

From: Rocereta, Michael D
Sent: Monday, March 27, 2006 10:21 AM
To: Williams, Bruce J; Zinn, Kathleen; Copeland, Kemp; Mike Joynor (joynorm@alyeska-pipeline.com); Johnson, James F (APS)

Cc: Swank, Gregory R; Fontaine, Katharine; Pomeroy, Glen
Subject: GBP Oil Transit Line Pigging

Kathy,

Please advise Alyeska Pipeline operations and OCC that in as early as 2 weeks from today GPB 
might start a regular program of maintenance pigging for the 3 GPB oil Transit lines:

Lisburne Oil Transit Line (From the Lisburne Production facility to Pump Station 1)
Western Operating Area Oil Transit Line (from GC-2 to GC-1 to Skid 50)
Eastern Operating Oil Transit Line (From FS-2 to FS-1 to FS-3-Skid 50)

We expect this program to continue indefinitely.

We will advise Mike Joyner 3-4 days before each pigging runs begin and we will advise Mike 
when each pig enters each line and when it is retrieved. Glen Pomeroy or Kathy Fontaine will 
coordinate communication between BP GPB Operations and Alyeska OCC.

'Micfuicf 'Kpccrcta 
TAPS Delivery Manager 
Office 907 564 5257 
Cell 907 440 7922 
Home 907 6964574

B P X A -L E G IS 0 0 0 0 0 1
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mailto:Katharine.Fontaine@bp.com
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From: GPB, Prod Opt TL
Sent: .Saturday, April 15, 2006 7:29 PM
To; ,KlingJD@alyeska-pipeiine.com'
L ..  Wangstrom, PcrE ; Fontaine. Katharine: Tucker, Hal E 
Subject: FW: Emailing: Pig file commentsOT2l.doc

Doesn't look like the strainers were pulled at PSOI meter during the WOA 
oil transmission line pigging in 1998.
Mike

 Original Message-----
From: NSU. CIC TL
Sent: Saturday, April 15, 2006 5:21 PM
To: GPB, Prod Opt TL
Subject: FW: Emailing: Pig file comments OT2l.doc

No mention of removing strainers in what history Mark could locate...

 Original Message-----
From: Petersen, Mark A
Sent: Saturday, April 15, 2006 5:16 PM
To: NSU, CIC TL
Subject: Emailing: Pig file comments OT21.doc

John,

Here are the "Pigging Database” comments of all the 98 pigging campaign 
on the OT2I line. There are a few references to the screens, however 
nothing mentions removing them. If you think this is pertinent 
information we can forward it on.

Mark Petersen 
Pigging Operator 
659-4682
Beeper x4236.....568

BPXA-LEGIS000002
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oSteve Marshall
April 25. 2006

8PEK0lo(»t«>n (Alaska) Inc 
000 Eaal Bonjon Boulovard 
RO. Box 19061?
Ancfcxtfe, A la tU  9951 (76617 
1907)

Kevin Hostler
Alyeska Pipeline Service Compony 
900 E. Benson Blvd.
Anchorage, A K 99508

Dear Kevin,

As you may be aware, on March 15, 2006, the Department of Transportation issued a 
Corrective Action Order to BPXA as Operator of the Prudhoe Bay Unit directing 
maintenance pigging of the three Prudhoe Bay Unit oil transit pipelines (Prudhoe Bay 
W estern  Operating Area, Prudhoe Bay Eastern Operating Area and Lisburne). Via this 
letter, BPXA reguests Alyeska's assistance in carrying out this order and in managing 
any solids or other returns that are liberated via this maintenance pigging activity.

Maintenance pigging oil transit pipelines has been done in the past on each of these 
pipelines and is conducted from time to time on other North Slope oil pipelines. In  
every case, this involves sending a pipeline pig or a series of pigs that are increasingly 
oggressive in their cleaning capabilities through the pipeline. The pigs themselves are 
"caught" in receivers prior Pump Station One, but currently, there are no tanks or other 
facilities designed to contain solids or other “pigging returns" within the Prudhoe Bay 
Unit. Since these pipelines were last pigged eight or more years ago, we do expect 
elevated solids levels during these maintenance pigging runs. We do not have conclusive 
estimates of the volume from each line, but will be conducting gamma ray surveys 
beginning later this week to position ourselves to provide greater insight to Alyeska on 
this matter. Our Maintenance and Reliability Manager, Bruce Williar s, has already been 
assigned to provide technical information to support any risk assessment Alyeska may 
wish to conduct in assessing solids management issues.

We have also briefly evaluated the potential of constructing tanks within the Prudhoe 
Bay Unit to collect solids or other pigging returns. A very high level review concluded 
that such construction would require a minimum of eighteen months to complete. As a 
result, we request Alyeska's support so that we may comply with the DOT order and 
accomplish smart pigging of all three lines during the summer of 2006.

Thank you for your assistance. Please contact me with any questions.

BPXA-LEGIS000003





P.O  Box 196660 ANCHORAGE. ALASKA 99519-6660 TELEPHONE (907 ) 767-6700

Ktvln M. Hostter
President & Chief Executive Officer

May 12, 2006

Steve Marshall, President 
BP Exploration (Alaska) Inc.
900 East Benson Blvd.
Anchorage, Alaska 99508

Subject: Receipt of Material from Non-routine Pigging of Producer Lines 

Dear Steve:

A team of Alyeska engineers, oil movement specialists, and others have completed an initial assessment 
in response to your Apr?' 25th, 2006 request to help manage the pigging materials that result from BPXA’s 
proposed pigging activities In the EOA, WOA and Lisburne POTLs. This letter summarizes results of that 
assessment and describes the basis under which Alyeska would continue working on this request.

Alyeska's evaluation of the potential impacts to TAPS facilities if this material is to be received, Is to 
ensure the activities and resultant impacts of receiving pigging material from the connecting pipelines 
meet the following standards:

• Any pigging activities will not adversely impact safety, environment or TAPS integrity.
• Any pigging materials from these activities will not adversely impact the safe and efficient 

transportation of crude oil in TAPS, nor adversely impact TAPS crude oil quality.
• Anything TAPS does relating to this type of pigging activity must be done for any connector in the 

future, should the situation arise again, or a similar situation on a different connection.
• TAPS must be reimbursed for its costs, paid fair market value for the use of its facilities, and be 

provided assurances that the risks of taking the materials are borne by BPXA.

As such, Alyeska initiated an assessment on TAPS equipment, systems, and operations from a safety, 
environmental, integrity, compliance and legal perspective. The assessment team- jvere directed to 
evaluate the apparent potential impacts and/or hazards to TAPS if the proposed BPXA maintenance 
deanlng pig material from these POTLs is routed into TAPS.

Because of the potential impacts to TAPS from these pigging materials, the first conclusion of the 
assessment is that If possible BPXA should handle these materials without utilizing TAPS. As a result, 
we request BPXA undertake a thorough engineering and cost analysis of Its best options to remove the 
solids into a BPXA facility before they enter PS 1. As explained below, with agreement from BPXA to 
reimburse our costs, Alyeska will initiate a similar analysis of the best options involving TAPS, for 
eventual comparison with the BPXA option.

Based upon our present assessment, Alyeska can not at this point approve receipt of the pigging 
materials Into TAPS, either to the mainline or to a tank at Pump Station 1. With regard to the first option, 
our assessment evaluated transporting the pigging materials through the TAPS mainline and Into the 
Valdez Marine Terminal. The introduction Into TAPS of these pigging materials is expected to pose 
significant adverse risks, particularly to safety, systems integrity and the environment. These risks can 
not be mitigated to an acceptable level, and Alyeska does not intend to consider this option further.

Based on Alyeska'6 assessment of the second option, to route pigging materials to a breakout tank at 
Pump Station 1, Alyeska is not prepared at this time to approve this option. Alyeska is willing to continue 
to explore and develop this option. There are several sub-options within this general conoept that could 
be further developed. Fully developed options will be compared Internally, and with the BPXA options on 
the basis of effectiveness in protecting the safe and efficient transportation of oil, worker and public

BPXA-LEGIS000004



safety, integrity, environmental protection and regulatory compliance to determine whether a TAPS option 
is acceptable to Alyeska, the TAPS Owners, BPXA, and government agencies.

Alyeska's assessment of a PS 1 storage tank option indicates that it is possible, but not certain, that 
impacts could be mitigated to an acceptable level of risk. While not attractive to Alyeska or the TAPS 
system, with additional analysis and consideration provided by BPXA, this option could potentially be 
viable, if TAPS elects to accept the operational and associated legal risks. A thorough evaluation of all 
the various issues, risks and mitigation measures of this option would need to be completed to allow 
Alyeska to make a final decision and recommendation to the TAPS Owners. Important issues that need 
to be resolved are whether this option could be accomplished without negatively Impacting the 
maintenance shutdown of TAPS in July, and the strategic reconfiguration project. Also, this option has 
the potential to impact TAPS oil shippers. Accordingly our plan Is to further evaluate this option In close 
coordination with BPXA, the TAPS regulators, and TAPS Owners.

While further analysis could change it, the concept currently envisioned Is as follows: TAPS would 
temporarily lease the use of a crude oii breakout tank at PS 1 and the upstream piping to BPXA. Under 
this approach, Alyeska would retain a necessary amount of operational control of these assets. All 
pigging materials would be routed from the BPXA operated POTLs pig runs directly into the leased tank 
ano removed as cleaning pig runs are completed. BPXA would retain custody of the pigging solids and 
accompanying crude oil until the solids had been removed. Ultimately, only normal quality crude oil 
would be delivered to the TAPS mainline. Alyeska would reserve the right to use the leased facilities for 
unplanned conditions as well as certain defined (e.g., TAPS shutdown) conditions and BPXA would agree 
to manage the contents of the tank In a manner that ensures that TAPS potential needs could be met. 
When BPXA has completed Its use of the piping and tank for receipt and removal of pigging solids, the 
facilities would be returned to Alyeska in a condition equal to, or better than, when transferred to BPXA 
through the lease.

The findings of Alyeska's TAPS Impact Assessment and our legal analysis support this recommendation.

If BPXA would like to pursue this further Alyeska proposes that we proceed as follows:

A. Develop a funding agreement between BPXA and Alyeska to cover Alyeska assessment costs to 
date and costs in developing a detailed plan for the PS 1 storage tank option. This work will Include, 
but not be limited to, preliminary design of facilities, assessment of issues, risks and potential 
variations on the option and preliminary review with the TAPS Owners, the JPO and regulators.

Letter to Steve Marshall: Receipt of Material from Non-routine Pigging of Producer Lines
May 12, 2006
Page 2

B. Work together as follows:

1. As a prerequisite for Alyeska moving forward with its analysis, we request BPXA to evaluate 
and document Its best alternatives available for managing the pigging materials upstream of 
PS1. We need this information so that we can have an informed discussion with the TAPS 
Owners and our regulators about the best options to handle the pigging materials. We wish 
to be clear on an Important point: even if, after analysis, use of a PS 1 tank appears to be the 
^est option from a cost and timing perspective, it may not be acceptable from an operational, 
compliance and legal perspective.

2. If this analysis produces a plan that meets all our criteria for acceptance, Alyeska will only 
proceed with the plan after we have a contract whereby BPXA agrees to bear the costs 
incurred by Alyeska and TAPS to accommodate BPXA’s request and to put TAPS in a 
position to accept the pigging materials, Including the costs of risk mitigation, and the fair 
market rental value of the facilities.

3. Our agreement with BPXA must address all elements of this arrangement, including by not 
limited to an Indemnity agreement whereby BPXA will provide full indemnification of Alyeska 
and the TAPS Owners for any liabilities that may arise from the decision to accept the pigging 
materials (‘ncludlng claims based on negligence, gross negligence, willful misconduct, or

BPXA-LEGIS000005
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criminal acts). A demonstration of financial responsibility similar to other TAPS connectors 
would be required, along with other terms and conditions appropriate to this new agreement.

4. Commit to establish connection permits and agreements for the PBU and Lisburne 
connections. Although we will not require completion of the connection agreements before 
the pigging operations commence, Alyeska will require a written statement of intent to 
complete them by the end of 2006, recognizing that RCA approval may take longer.

C. Alyeska will provide a full briefing to its regulators, ir advance, on Alyeska's proposed action and all 
relevant circumstances and considerations affecting i!

D. Alyeska will require a formal pigging plan from BPXA prior to receipt of GPB pigging materials into 
TAPS facilities.

E. Alyeska wiil obtain any necessary approvals of the TAPS Owners after the above action items have 
been completed and before any pigging materials are allowed into TAPS.

F. Alyeska will simultaneously adopt the foregoing points as a formal and non-discriminatory policy for 
dealing with similar requests (by BPXA and others) in the future.

If BPXA agrees to proceed on this basis, the following members of the Alyeska senior management team 
are designated for interaction with BPXA representatives;

Mike Joynor, Oil Movements Manager -  technical and operational Issues 
Jordan Jacobsen, VP and General Counsel -  legal and contractual issues 
Rob Shoaf, Compliance Officer -  regulatory issues

Alyeska is prepared to proceed with this approach upon acceptance from BPXA. Phase contact me if 
you wish to discuss this further.

cc: TAPS Owners Committee

BPXA-LEGIS000006





Alyesftopigdine PO Bo«  iftM60 ANCHORAGE, ALASKA W 519-6660 TELEPHONE 19071 707-6700

Kr'in M. HosMr
Pres-dent & Chief Execulive Officer

May 12. 2006

A N Bolea 
D. C. Jones
M P. Tudor 
P. D Allisor. 
M Purkey

BP Pipeline* (Alaska) Inc.
ConoeoPhillips Transportation Alaska, Inc 
ExxonMobil Pipeline Company 
Unocal Pipeline Company 
Koch Alaska Pipeline Company. L.L.C.

Subjecl Receipi of Material from Non-routine Pigging of Producer Lines

This confi-ms our conversation last Monday concerning progress to dale and a plan going forward 
regarding 'he receipt of pigging materials from the pigging of certain North Slope producer lines

Background: In an April 25th, 2006 letter to Alyeska Pipeline Service Company, BP Exploration Alaska 
(BPXA) requested Alyeska's assistance in carrying out the DOT compliance order to accomplish In-line 
Inspection (Hi) of all three Produced Oil Transit Lines (POTLs) to include Lisburne (LPC), Eastern 
Operating Area (EOA), and Western Operating Area (WOA). Specifically, BPXA asked Alyeska's help by 
managing any solids or other returns that are liberated via the pigging activities. BPXA's letter notes that 
elevated solids levels are expected to result during these pigging runs. Based on historical records 
provided by BPXA. we understand that these POTLs have not been pigged since anywhere from 1993 for 
he WOA line to 1991 for the EOA line. There is no accurate means of determining the volume or cuality 

of the pigging materials from each line. Due to the amount of time that has passed since the POTLs were 
last pigged, the estimated volume of accumulated solids within the POTLs is expected to be significantly 
greater than normally received during routine pigging operations This may have a large impact to the 
overall TAPS crude quality.

Alyeska has conducted an evaluation of the potential impacts to TAPS facilities if this material were to be 
received. To accomplish this, Alyeska's guiding principles are to ensure that the activitu . and resultant 
impacts of receiving pigging material from the connecting pipelines meet the following standards

• Any pigging activities will not adversely impact safety, environment or TAPS integrity.
•  Any pigging materials from these activities will not adversely impact the sate and efiicient 

transportation of crude oil in TAPS, nor adversely impact TAPS crude oil quality
• Anything TAPS does relating to this type of pigging activity must be done for any connector in the

future, should a similar situation arise again
• TAPS must be reimbursed for its costs, paid fair market value for Ihe use of its facilities, and be 

provided assurances that the risks of taking the materials are borne by BPXA

As such. Alyeska initiated an assessment on TAPS equipment, systems, and operations from a safety, 
environmental, integrity, compliance and legal perspective. The assessment teams were directed to 
evaluate the apparent potential impacts and/or hazards to TAPS if the proposed BPXA maintenance 
cleaning pig material from these POTLs is routed into TAPS

Based upon its assessment, Alyeska can not at this point approve receipt of the pigging materials into 
TAPS Alyeska plans to ask that BPXA more fully develop its options to manage the pigging materials
without usng TAPS facilities. This is to protect TAPS from setting a precedent for shippers and
connectors that would not be advisable. (BP's April 25m letter indicates that as of that date only a “high 
level review" of upstream options had been done ) While BPXA is doing that, if BPXA agrees to fund the 
effort Alyeska will continue to develop an option of allowing BPXA to capture the solids in and remove 
them from either breakout Tank 110  or 111 at PS 1. Fully developed options will be compared internally 
and with the BPXA options, on the basis of their effectiveness in protecting the safe and efficient 
transportat on of oil. worker and public safety, integrity, environmental protection and regulatory
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compliance to determine whether a TAPS option is acceptable to Alyeska the TAPS Owners, BPXA and 
government agencies.

Alyeska's assessment also evaluated the option to transport the pigging materials through the TAPS 
mainline and into the Valdez Marine Terminal. The introduction into TAPS of these pigging materials is 
expected to pose significant adverse risks, particularly to safety, systems integrity and the environment 
These risks cannot be mitigated to an acceptable level. This option was not recommended by the 
assessment team
In the PS 1 storage tank option, it is possible, but not certain, that impacts could be mitigated to an 
acceptable level of risk. While not attractive to Alyeska or the TAPS system, with additional analysis and 
consideration provided by BPXA, this option could potentially be viable if TAPS elects to accept the 
operational and legal risks associated with It. Alyeska's assessment identified several risks and potential 
mitigation measures in this option. A thorough evaluation of all the various issues, risks and mitigation 
measures of this option would need to be completed to allow Alyeska to make a final decision and 
recommendation to you. important issues that need to be resolved are whether this option could be 
accomplisned without negatively impacting the maintenance shutdown of TAPS in July, and the strategic 
reconfiguration project. Also, this option has the potential to impact TAPS oil shippers Accordingly our 
plan is to further evaluate this option In close coordination with BPXA. TAPS regulators, and TAPS Owners.
While funner ana ysis could change it, the concept currently envisioned is as follows TAPS would 
temporarily lease the use of a crude oil breakout tank at PS 1 and Ihe upstream piping to BPXA. Under 
this approach, Alyesxa would retain a necessary amount of operational control of these assets. All 
pigging materials would be routed from the BPXA operated POTLs pig runs directly into the leased tank 
ana be removed as cleaning pig runs are completed. BPXA would retain custody of the pigging solids 
and accompanying crude oil until the solids had been removed. Ultimately, only normal quality crude oil 
would be delivered to the TAPS mainline. Alyeska would reserve the right to use the leased facilities for 
unplanned conditions as well as certain defined (e.g., TAPS shutdown) conditions and BPXA would 
manage the contents of the tank in a manner that ensures that TAPS potential needs could be met. 
When BPXA has completed its use of the piping and tank for receipt and removal of pigging solids, the 
facilities would be returned to Alyeska in a condition equal to. or better than, when transferred to BPXA 
through the lease.

The findings of Alyeska's TAPS Impact Assessment and our legal analysis support this recommendation 
Unless directed otherwise. Alyeska will proceed as follows

A Develop a funding agreement with BPXA to cover Alyeska assessment costs to date and costs of 
developing a detailed plan for the PS 1 storage tank option. This work will include, but not be limited 
to. preliminary design of facilities, assessment of issues, risks and potential variations on the option 
and preliminary review with the TAPS Owners, the JPO, and regulators

B Work with BXPA as follows:
1 Require BPXA to demonstrate that there is no reasonable alternative available for managing 

the pigging materials upstream of PS1.
2 Require BPXA to bear the costs incurred by Alyeska and TAPS to accommodate BPs 

request and to put TAPS in a position to accept the pigging materials, including the costs of 
risk mitigation, and the fair market rental value of the facilities.

3 Require BPXA to provide full indemnification of Alyeska and the TAPS Owners for any 
liabilities that may arise from the decision to accept the pigging materials (including claims 
based on negligence, gross negligence, willful misconduct, or criminal acts). A 
demonstration of financial responsibility similar to other TAPS connectors should be required 
along with other terms and conditions appropriate to this new agreement.

4 Work with BPXA to commit to establish connection permi* and agreements for the PBU and 
Lisburne connections It is not contemplated that this activity can be completed before Ihe 
pigging operations commence

Letter to Owners: Receipt of Matenal from Non-routine Pigging of Producer Lines
May 12, 2006
Page 2
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Letter to Owners: Receipt of Material from Non-routine Pigging of Producer Lines
May 12. 2006
Page 3

C Alyesxa will provide a full briefing to its regulators, in advance, on Alyeska's proposed action and all 
relevant circumstances and considerations affecting it.

D. Alyesxa will require a formal pigging plan from BPXA prior to receipt of pigging materials into TAPS 
facilities

E Alyesxa will bring this matb-i back to the TAPS Owners after the above action items have been 
completed and before any pigging materials are allowed into TAPS.

F Alyeska will simultaneously adopt the foregoing points as a formal and non-discriminatory policy for 
dealing with similar requests (by BPXA and others) in the future

Please let me know if you have any questions or concerns at this time.

Sincerely.
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From : Williams, Bruce J
Sen t: Friday, May 19, 2006 3 :02 PM
To: 'Joynor, Michael'
Cc: Buckendorf, Randal 
Sub je c t: GR scan data for OT lines

Mike, per our discussion this morning here is the GR scan data for the OT lines.. Let me emphasis a couple of important 
points.

• This data is preliminary. We will be conducting additional analysis and processing to improve the accuracy and will 
forward that to you in about a week. Based on a field calibration test we believe the data is representative of sediment

• Per Wangstrom is currently developing solids estimates for the lines based on these readings, their location and 
pipeline elevations. We should have these estimates later today or tomorrow.

• Additionally Per will summarize all the information that we've accumulated regarding evidence of line solids including 
thermal imaging and fluid velocity tests. For example, for the Lisburne line we have GR scon data, Thermal imaging, 
and fluid velocity tests that all present a consistent picture that indicates no to very low solids in the line. Taken as a 
whole, these data sets provide some confidence of our assessment of solids in the lines.

The attached spreadsheet includes the GR scan readings. I will send the athe areal photos with the locations and readings

Gamma Scan 
‘ racker.xls (37 KB)..

Also, we are investigating your request on the skid 50 to PS1 line regarding inspection points between the battery limit 
valve and the insulation valve and should have an answer later today or tomorrow..
Pis call if you would like to discuss. Thanks.

in the lines.
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From: Wangstrom, Per E
Sent: Friday, May 19, 2006 3:18 PM
To: Williams, Bruce J; Kurz, John; Rood, Robert C; NSU, CIC TL; JoynorM@alyeska-pipeline.com
Cc: Swank, Gregory R; NSU, CIO Acuren Project Manager; NSU, CIC Mech Integrity Insp; NSU, CIC Fid 
Integ Ops; GPB SSEP Mech Piping Engr; GPB, FS3/GC3 Proc Engr; Susich, Mark L; Shaw, Susan M; 
Dengler, John M; Fode, Ethan A; GPB, Prod Opt TL: Foust, Nancy C; Hawley, Robert S; Hedges, Bill;
Herod, Corey; Lt.mmers, Joe J; Leach, Brett W; Blake, Jennifer J; Bruchie, James (Dave) D

Subject: Latest GPB Oil Transit Line Solids Loading Estimate

Folks,

Here are the latest GPB Oil Transit Line solids loading estimate. The estimate is based on the preliminary 
field data from the Acuren gamma-ray testing. Acuren still need to analyze the data in the office for about 40 
hours to confirm the results. The analysis will be done next week.

Acuren will let us know if the final gamma-ray results will indicate if the top of the solids level on the bottom 
of the pipe is flat (horizontal) or has a contour along the pipe wall.

The preliminary gamma-ray data are consistent with the data from the Total Vapor Pressure (TVP) spike 
travel time, thermal imaging and transducer installation experience data point we have collected. The one 
exception is the temperature spike travel time test we conducted from FS1 to Pump Station 1, which 
indicated a relatively clean line, while the gamma-ray scans in all 8 locations indicate a very solids laden 
line. The travel time test is probably net very accurate, but it shojld be able to detect a line that is over a 
quarter full of solids. We will run another temperature spike travel time test from FS1 to Pump Station 1 to 
see if the data will be duplicated.

The gamma-ray data for the LPC line shows it to be pretty clean, which is consistent with the thermal 
images we have and the TVP spike travel time data. The line was also very clean when it was pigged in 
1994. The line should have less than 15 cubic yards of solids.

The gamma-ray data for the 30" line from FS2 to FS1 shows an average of 4" of solids in the line. This is 
consistent with the thermal image we took of the line. It is also consistent with the experience we had when 
we installed the transducers for the leak detection system. We could not get a signal below 6" over the 
bottom of the pipe (which is consistent with gamma-ray reading by FS1).

« G P B  Oil Transit Lines Solids Loading - 5-19-06.ZIP-»

Per Wangstrom, PE
BRT Project Team Leader 
BOC-113
(907) 659 4180 (officeI 
(907) 529-2944 (cell)
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Alyeska pifigfine
y

p.o Bo. trweo ANCHORAGE. ALASKA C M 1M M 0 TELEPHONE <B07) 717-1700

May 22 ,2006
Stevn Marshall 
BP Exploration (Alaska) Inc 
900 East Benson Blvd.
Anchorage, Alaska 99508
Subject: TAPS Impact Assessment of BPXA Pigging -  Interim Report
Dear Mr. Marshall:
In an April 25 ,2006 letter to Alyeska Pipeline Service Company (APSC), BP Exploration Alaska (BPXA) requested 
APSC's assistance in carrying out the DOT compliance order to accomplish In-line Inspection (ILI) of three 
Produced Oil Trai^lt Lines (POTL) to include Usbume(LPC), Eastern Operating Area (EOA), and Western 
Operating Area (WOA). Based on this request, APSC formed a TAPS Assessment Team comprised of subject 
matter experts to evaluate the potential impacts of receiving pigging solids from the proposed cleaning and 
inspection activities.
The Assessment Team conducted an evaluation of the potential impacts to TAPS facilities and operations if this 
material was to be received. Please find attached Alyeska Pipeline Service Compan/s (APSC) interim report that 
reflects the findings and recommendation of the team regarding the impacts of receiving pigging solids from the 
proposed BPXA cleaning and inspection pigging activities of the EOA, WOA, and Usbume Produced Oil Transit 
Lines.
If you have any questions or comments regarding this information, please contact Kevin Hostler at 787-8449. 
Please copy me on your reply to this correspondence.

Michael W Joynor 
Manager Oil Movements

Enck .> re(s): TAPS Impacts Assessment of Receiving Pigging Solids from BPXA Produced Oil Transit Lines -  
Interim Report" Controlled copy # TIAR-IR 06-001

Sincerely,

oc: Kathy Zinn MS 528
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b p 0
B P  E«pKM«lioo (A laska ) Inc 
9 0 0  East B an son  Boutevaid 
P O  Box 1 96 6 1 2  
A rchoxag*. A laska  9 95 1 9 -5 6 1 2  
(9 0 7 ) 5 6 1 -5 111

May 23. 2006

M ike Joynor
Alveska Pipeline Service C om pany 
P.O. Box 196660 
Anchorage, AK 99519

D ear Mike,

Thank you and your team  for your willingness to  discuss operational issues surrounding 
m aintenance pigging w ith BP Exploration (A laska) Inc. (BPXA). This letter is intended 
both to respond to Kevin H ostler’s M ay 12, 2006 letter regarding “Receipt o f  Non- 
routine P igging o f Producers L ines” and to update B PX A 's prelim inary April 25, 2006 
request to  A lyeska for assistance in m anaging solids. As Mr. Hostler requested , BPXA 
has initiated a thorough engineering and cost analysis o f its best options to rem ove solids 
into a Prudhoe Bay facility from non-routine BPXA pigging operations w here large 
volumes o f  BS& W  are expected  O ur plan is to work with your staff in the next few 
weeks to advance the option to collect these “non-routine” solids in a PS1 storage tank as 
your letter suggests.

Im portantly, as we also explained to Alyeska during our M ay 22, 2006 m eeting on this 
subject, new  prelim inary data show s that the solids loading in certain o f  the Prudhoe Bay 
oil transit lines will be sim ilar in nature to  the o ther lines BPXA pigs and we calculate 
that the pigging effluent w ill m eet all TA PS quality specifications. As a result, in cases 
where solids are m inim al enough to  meet quality specifications, BPXA believes that 
pigging should be considered  "routine” and handled just iike the other lines BPX A and 
the other North Slope operators pig. W e are doing a final validation o f the solids data 
this week and have com m itted  to providing the results to Alyeska. W e intend to propose 
a tentative schedule for proceeding forw ard with pigging the L isbum e oil transit line in 
the near future. W e request your support of this and other routine pigging operations.

Sincerely,

MaureerrifcT'Johnson 
BPXA Vice President 
Greater Prudhoe Bay
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From : Williams, Bruce J
Sen t: Wednesday, May 31, 2006 6 :40 PM
To: 'Joynor, Michael'
Cc: Leach, Brett W; Fontaine, Katharine; Swank, Gregory R; GPb, °rod Opt TL 
Sub je c t : Lisburn solids measurments.

Mike, per our conversation earlier today, here is the electronic version ot the final processed GR scan data for Lisburn OT 
line. As we discussed, we haven't seen any significant changes in the Lisburn measurements for the preliminary (pre- 
processed) data.
The estimate of solids based on the average measurement of .54" is -  17 cu yds. The accuracy of the readings are +/- 
1/2", so the actual amount could vary of course, but our best estimate remains the average of the readings.

Gamma LPC-ALPS OT
sentation BL rev 2.pmma Scan Locatio

1
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From : Joynor, Michael [mailto:JoynorM@alyeska-pipeline.com]
Sen t: Friday, June 02, 2006 4 :12 PM 
To : Fontaine, Katharine 
Cc: Knutsen, Gregg E.
Sub je c t: Re: Pigging Assessment Discussion 
Kathy,

As a wrap jp  with my core assessment team this afternoon, we developed a list of items that we 
will need on Monday in order to continue the evaluation and assessment of an initial pig run 
assessment on Lisburne.
These, by priority, are:

1) BPXA final draft of Lisburne POTL pigging plan including pig types, sampling plans, etc. 
( We will then review and return comments on Monday)

2) Information on solids characteristics as utilized in the gamma scan effort ( Bill or Greg 
referred to these); and/or, any data on the solids typically removed at the processing 
facility

3) A blank co^y of the current pig tracking/observations data template.
4) Draft of Sue safety/spili contingency plans ( Jeff Streif, APSC, will work with BPX to 

develop and forward this weekend)
5) Potential of slugging inhibitor in advance of the pig (Bill H / Greg with CIC)

Please give me a call on my cell phone this weekend so that wt may discuss. The number is 
301-5299.

Thanks. 

Mike Joynor

BPXA-LEG IS000015
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BP Exploration (Alaska) inc.
900 East Benson Boulevard 
PO. Box 196612 
Anchorage, Alaska 99519-6612 
(907)561-5111

June 6, 2006

Mike Joynor, Oil Movements Manager 
Alyeska Pipeline Service Company 
9()0 E Benson Blvd.
Anchorage, Ak 99508

Dear Mike,

Thank you and your team lor your efforts in working with BPXA to provide assistance in 
assessing options related to completing pigging operations on the Lisburne Oil Transit 
Line (OTL).

You and your staff met with several BPXA representatives on Friday June 2, 2006, to 
review the pigging procedures and solids information in order to initiate pigging 
operations for the Lisburne OTL. During that meeting you requested several items from 
BPXA prior to commencement o f the initial pigging o f  the Lisburne OTL. The requested 
items are its follows:

•  BPXA’s Lisburne OTL pigging plan including pig types, sampling plans, etc.
• Information on solids characteristics as utilized in the gamma scan effort 

and/or, any data on the solids typically removed at the processing facility
• A blank copy o f the current pig tracking/observations data template.
•  Draft o f  Site safety/spill contingency plans
•  Potential of slugging inhibitor in advance o f the pig.

We appreciate your interest and cooperation in providing comments on our draft plans. 
Attached to this letter is the requested information.

We plan to initiate the first cleaning pig operation of the Lisburne OTL on Thursday June
8. 2006. Upon completion o f the initial run, we will collect solids for analysis per our 
attached plan. If you have any questions or concersn, please feel free to contact me at
5 6 4 -5 146.

Kemp Copeland
Greater Prudhoe Bay Field Manager
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A k j e ' s k o  p i p e l i n e
V  I  IV M C fO O W W n  P  0  BOX 196660. ANCHORAGE. ALASKA 9951^6660 TELEPHONE (907 )761 -8656  FAX (907)787*6924

Kevin M. Hostler
President * Chief Executive Officer 

June 7. 2006

Steve Marshall 
B P Exploration (A laska) Inc 
900 East Benson Blvd. 
Anchorage, Alaska 99508

Subject: BPX A  Pigging -  L P C  PO TL Initial Pig Run

Dear Mr. Marshall:

In a May 23rd. 2006 letter to Alyeska Pipeline Service Company (A P S C ), B P  Exploration Alaska 
(BPXA) indicated it has acquired data which indicates that the quantity of solids in certain POTL's is 
such that BPXA  believes pigging can be accomplished without causing significant negative impacts 
to T A P S . We have since received and reviewed this data as it relates to the Lisburne Production 
Center (“LPC*) line. We believe that by following certain precautionary steps outlined below. A P S C  
would not act imprudently by proceeding to coordinate with BPXA  an initial pigging run of the L P C  
line. Then, based upon the results of that pigging run. future PO TL pigging operations can be better 
evaluated.

We respectfully request your confirmation that BPXA  will do the following:

1. Ensure compliance with all safety, environmental, regulatory, and spill response requirements.
2. Run one pig only at this time.
3. Use the least aggressive pig such as a two cup pig or a foam cup pig in the LP C  PO TL for the initial

run.
4. Follow the pigging plan developed by BPXA  (submined to A P S C  on 6/5/06) and revised by A P S C  

on 6/6/06.
5. Perform post pig run gamma scans on previously scanned piping locations between the LP C  pig 

receiver and PS01 to determine If solids are accumulating in this section of pipe.
6. Share all data collection information from so lids and liquid analyses and other observations (e.g.

subsequent gamma scans on LP C  PO TL piping) needed to determine the quality and quantity of 
materials delivered to T A P S .

By following these requirements and procedures a successful initial pigging run of the L P C  PO TL 
can be expected. These plans are limited to the LPC POTL initial pigging activity. Any future pigging 
activities on LPC  PO TL are dependant upon a successful outcome of the initial pigging run and may 
require revisions to these procedures and plans based on the data collected from this initial effort.

Assuming a pig run of the L P C  PO TL is performed you should not assum e that additional pigs, either 
the LPC , EOA or WOA P O T L ’s  will be acceptable. In particular, we do not anticipate that pigging of 
the EOA and WOA P O T L ’s  can be allowed in this fashion based on the findings identified in the 
T A P S  Impacts A ssessm ent Interim Report. Pigging of each individual transit line will be evaluated 
based upon its anticipated impacts to T A P S .
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We will contact the appropriate regulatory agencies and finalize plans for the initial pig run. If you 
have any questions or comments regarding this information, please contact me.

Steve Marshall

June 7,2006

Page T w o

Sincerely,
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From: Fontaine, Katharine
Sent: Thursday, June 22, 2006 11:41 AM
To: Joynor, Michael
C a  Williams, Bruce J
Sub jec t: Final Solids information from BPXA

Mike,

Attached below is a tabulation of the final solids data collected form the Lisburne, EOA. and WOA 
lines. We will be happy to provide you a copy of the final Acuren report as well.

W e look forward to reviewing this information with you on Monday. P lease  let me know if you 
would like to have a copy of the report earlier than our meeting, I am sure I can hand deliver you 
a copy.

Take  care,

r\athy

From : Williams, Bruce J
Sen t: Tuesday, June 20, 2006 8 :29 PM
To: Johnson, Maureen L; Swank, Gregory R; Bolea, Albert N; Buckendorf, Randal; Fontaine, Katharine;

Copeland, Kemp; Hedges, Bill; Leach, Brett W; Foust, Nancy C; Stash, Sandy M (bp); McKim, Bradley 
S; Herod, Corey; Beaudo, Daren J; Kurz, John; GPB, Prod Opt TL; Laqomarsino, James R 

Sub jec t: RE: Conversation w/ Stacey Gerard

All, here are the final solids estim ates for the O T lines based on the G R  scan.

It is important to reinforce that the margin for error from the G R scan is 1/2". Additionally, while all 
the data from the various techniques didn't line up directly, we saw general agreement, usually 
w/in ~1". Bottom line is that we expect these estim ates could vary by ~ 25-50 yd3 each

I'll be on the slope tomorrow, but pis provide comments.

Segment Est. so lids depth (in) from G R Scan Est. so lids loading (yd3) from G R Scan

L P C  - PS1 0.4 11

F S2  - FS1 1 29

FS1 - SK50 0.6 24

GC1 - GC3 

GC3 - SK50 
Total G C 1 -S K 5 0

0 .8

1.9

16

70
8 6

GC2 - GC1 2 .8 147

Here are the key points associated w/ the estim ates

• The basis for the solids estim ates provided is  a measurement from a Gam m a- Attenuation 
Measurement Survey. This tool allows estim ates of solids in the pipe based on the amount of
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gamma absorption by the sedim ent in the pipe and the measurement of the resulting 
leduction in gamma radiation at the tool sensor.

Prior so lids estim ates data submitted to A lyeska and DOT consisted of preliminary 
unprocessed data. Subsequent to the original data release, we have undertaken substantial 
data validation and calibration verification efforts for the Gamma Scan data collected. In 
follow up tests and analysis, it was discovered that the initial measurem ents were incorrectly 
interpreted due to a phenomenon known a s secondary radiation. G R  T e s ts  were rerun a 
second and third time to verify the accuracy of the final measurement.

While other methods were a lso  used to estimate solids loading, the G R  data is considered 
the most accurate. Accuracy of the G R  data is  considered to be +/- Vz inch This data has also 
been compared with UT, velocity survey, and thermography techniques. In general, the 
other techniques show agreement with the solids estim ates from G R  w/in about +/-1 inch

Additionally, recent pigging results from the Lisburn OT line verify that the G R  data is 
representative w/in its expected margin of error. While the G R  data indicated an average 
depth of .4” (+/- Vz inch) for an estim ate of -  11 yd3 of so lids, actual so lids from the cleaning 
pigging appears to be on the order of about 1 yd3.
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6/27/06

BP Exploration (Alaska) Inc 
900 East Benson Boulevard 
P.O. Box 166612 
Anchorage. Alaska 99519-6612 
(907) 561-5111

M ik e  Joynor. O il M ovem ents Manager 

A lye ska  P ipe line  Se rv ice  Com pany 

900 E  Benson B lv d .

A nchorage. Ak 99508

Dear M ike .

7 hank you anti your team for your efforts in working with B P X A  to provide assistance in 

assessing options related to completing pigging operations on the upstream section , ES2 

to l ;S  I ) o f  the Eastern Operating Area (E O A ) O il Transit L in e  (O T L ) .

You and several o f your sta ff met with B P X A  representatives on M onday June 26, 2006. 

to review  the pigging plan and so lid s information for the P S 2 to PS  I section o f the P.OA 

O T L . A s discussed our plan is  to complete the follow ing actions:

1. Proceed w ith pigging the F S2  to PS  I section, where we know there is a low 

volum e o f  so lid s .

2. C o llect liberated so lid s from the pig receivei at P S  I for analysis.

3. Decide how to proceed w ith pigging o f the P'S I to S k il l  50 section alter analyzing 

the so lid s from  F S2  to P S  I and assessing the im pacts posed to T A P S .

During the 6/26/06 meeting you requested several items from B P X A  prior to 

commencement o f the in itia l pigging o f the HOA O T L . The requested items are as 

fo llow s:

• B P X A  final draft o f  E O A  O T L  pigging plan including procedures, pig types, 

sam pling plans, sp ill contingency plans, etc,

• Inform ation on so lid s volum es as estimated u tiliz ing  the gainm .i scan effort. 

(T h is  was provided to A lyeska  during our meeting in the Acuren report).

• Overview  o f the volum es estim ates and characteristics. (T h is  was provided to 

A lye ska  m a power point presentation, hard copy given to A lyeska  personnel).

W e appreciate your interest and cooperation in providing comments on our plans.

Attached to this letter is  the requested information that was not previously submitted.

W e are planning on in itia lin g  the Iirsi cleaning pig operation o f the upstream section o f 

the L A O  O T L  on Saturday Ju ly  I .  2006. I pun completion ot the in itia l run, we w ill be 

co llecting  so lid s for an a lysis |vr our attached plan.

S in ce re ly .

;  * 6 -  or <■ L-
Kem p Copeland

( iP B .  F ie ld  Manager
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A l u e s k o  p i p e l i n eW I IMRMCS COtmHV

J
p.ofr i9eeeo ANCHORAGE. ALASKA 9851871880 TELEPHONE <!90/) 787-9700

June 29, 2006

Maureen Johnson
Vice President, Greater Prudhoe Bay 
B P  Exploration (A laska) Inc.

900 E a st Benson Boulevard 
Anchorage, A laska  99519-6612

R E : Notice of B P X A  Pigging on Upstream Portion of Eastern Operating Area Oil Transit Lines

D ear Maureen:

I received the letter of June 27, 2006 from Kemp Copeland in which B P X A  sta tes that it 
intends to commence pigging of the upstream  portion (F S 2  to F S1 ) of the Prudhoe Bay Eastern  

Operating Area (EO A) Oil T ransit L in es (O TL) on Saturday, Ju ly 1, 2006. B P X A  provided this 
information to A lyeska in the form of a notice, not in the form of a request for approval.

W e find it encouraging that B P X A 's  expert consultants have concluded, after 
investigation, that the volume of pigging so lid s likely to result from this activity m ay be 

considerably le ss  than originally estim ated by BPXA. It is also encouraging that BPXA has 
developed a plan to monitor and a s s e s s  these pigging so lids while the pigging activity is  in 
progress. Finally, it is  encouraging that the pigging B P X A  contemplates r.t this stage will all take 
place nearly five (5) m iles upstream from the nearest T A P S  facilities; and that B P X A  had not yet 
decided on a course of action with respect to pigging so lids that may already ex ist or that may 

settle out in the five-mile segment between the site of the forthcoming pigging activities and the 
nearest T A P S  facilities.

However, we are disappointed that B P X A  appears to be proceeding -  even far upstream  
from T A P S  -  in a manner inconsistent with the May 12, 2006, letter from A ly e ska ’s  President 
and C E O  Kevin Hostler to B P X A 's  President Steve  Marshall. In that letter, A lyeska  made 

severa l points clearly: W e will not agree to accept any volume, concentration, or character of 
pigging so lid s directly into the T A P S  main pipeline that impacts the sa fe  and efficient 
transportation of crude oil by T A P S ; we strongly prefer that B PX A  handle these pigging so lids 
upstream of T A P S . However, if n ecessary  we are willing to work with B P X A  on plans for the 
possib le use of T A P S  Pump Station One tankage for the handling of such so lid s, if that is the 

most reasonable course of action after B P X A  investigates and explains its other alternatives. 
W e a lso  indicated that we require an agreem ent from B PX A  regarding these pigging so lid s and 
their possib le  impacts on T A P S , including indemnification, financial responsibility, and cost 
recovery and reimbursement provisions.

The fact that the Lisburne O TL proved to have very little in the way of pigging solids, 
while gratifying, does not obviate A lyeska ’s  exp ressed  concerns and position regarding pigging 
so lids from the Prudhoe Bay O TL. S im ilarly , neither B P X A 's current and greatly reduced 
estim ate of likely pigging so lids from the Prudhoe Bay O TL nor the fact that B P X A  at this stage 
is working far upstream of T A P S , while a lso  reassuring, can obviate A lye ska ’s  expressed  
concerns and position a s  se t forth in our M ay 12 letter.

BPXA-LEGIS00022



Maureen Johnson June 29, 2006
Notice of BPSXA Pigging on Upstream Portion of Eastern Operating Area Oil Transit Lines

B P X A ’s  decision to begin pigging the upstream EO A O TL on Ju ly 1 without the 
conditions of our M ay 12 letter being satisfied  prompts us to reiterate that such pigging is  not a 
T A P S  activity nor does it involve T A P S  fac ilitie s. It is a P-Jdhoe Bay Unit (P B U ) activity carried 
out on PB U  facilities for the P B U ’s  benefit. W e are not in a position to endorse or refute either 
B P X A ’s  m ost current information supplied to A lyeska , or the implicit assum ption that the risk  of 

e xc e ss iv e  pigging so lid s reaching ’ »PS a s  a result of your Ju ly 1 activities is  v e iy  small. In any 
c a se , that r isk  is  properly borne by B P X A  a s  operator of the PB U , not by A lyeska , the T A P S  
Owners, T A P S  itself, or third parties who rely on T A P S . Should B P X A 's  pigging activities result 
in any harm to A lyeska  em ployees, T A P S  facilities, third parties, or the environment, or should 
such activities lead to any permit violations oi third party cla im s against A lyeska and/or the 

T A P S  Owners of any kind, or any other costs, then Alyeska and the ( A P S  Owners will consider 
B P X A  responsible and will require that B P X A  fully indemnify and hold harm less A lyeska and the 
T A P S  Owners.

P le a se  note that the PB U  connection facilities and PS1  are not designed to 
accom m odate significant amounts of so lids. In addition the PBU  connection does not contain 

nor can it be e as ily  modified to provide an open spool piece to prevent m eter run obstruction or 
dam age. Consequently, if B P X A ’s  estim ates prove to be wrong and significant amounts of 
so lid s obstruct the PB U  fine, the consequences could be very significant.

At the sam e time, A lyeska a sk s  that B P X A  abide by our May 12 letter (un less voluntarily 

modified by A lyeska  in response to new pigging solids data provided by B P X A ) with respect to 
any pigging activities on the Prudhoe B ay O TL that would be carried out nearer to T A P S  
facilities than those you intend to comm ence on Ju ly 1.

To make clear the dividing line between PBU  activities, facilities, benefits and liabilities, 

on the one hand, and TAPS activities, facilities, benefits and liabi' ies on the other, Alyeska has 
a lso  decided that, in the circum stances, it is  now prudent and n ecessary  to a sk  B P X A  to 
execute a Connection Agreement for the PB U  Connection. The draft Connection Agreement we 
provide you will be based on and reflect the most recently approved T A P S  connection 
agreem ent, namely the Northstar connection agreement, which w as signed by B P  
Transportation (A laska) Inc., a s well a s ‘he model connection agreement submitted to the 

Regulatory Com m ission of A laska (R C A ) prior to the Northstar connection agreement and 
approved by the R C A  thereafter. W e a sk  that B P X A  promptly sign this Agreement A s usual in 
connection agreem ent m atters, A lyeska on behalf of the T A P S  Owners will then file the PBU  
Connection Agreement with the F .CA for approval.

Sincerely yours,

M ike Joynor

Manager. Oil Movements Department

cc: Kevin Hostler, President
Jordan Jacobsen. General Counsel 
Robert Shoaf, Com pliance Officer 
Jerry  B ra ss ia , JP O
Frederick Thom pson, State Pipeline Coordinator

M S 528 
M S 569 
M S 502
411 W est 4 "’ Ave, 99501 

411 W e si 4,h Ave, 99501
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P ie s k te n t , A la sk a B P  E x p l ic a t io n  (A laska) In c  
900 E a s t B e  r u m  B o u le v a ic  
P O  B ox  1966'2 
A n c h o ia je .  A la sk a  99S'9-66I2 
19071564-SA2?

vUly 24, 2006

Kevin Hostler

President A Chief Executive Officer 
Alyeska Pipeline Service Company 

P.O. Box 196660 

Anchorage, AK 99519-6660

Subject: Update fo r the May 12, and June 29, 2006 le tte rs from APSC 

Dear Kevin,

I  want to thank you and your organization fo r all the technical work and cooperation that 

Alyeska has demonstrated during our initial maintenance pigging runs fo r our oil transit lines 

(OTLs). The updated solids estim ates, which are substantially lower than originally 

anticipated, have been shared with your technical s ta f f ,  DOT, and JPO. The Lisburne OTL 

and the 30" segment o f the Eastern Operating Area (EOA) OTL have been successfully 

pigged and sm art pigged. We believe that maintenance pigging o f our other O TLs can be 

successfully managed through the cooperation and joint technical acumen of our operations

We provided Alyeska with an original pigging plan fo r our OTLs on April 25, 2006. 

Subsequent to that plan we have provided Alyeska with detailea line-specific plans prior to 

each of the Lisburne and EOA 30-inch pigging operations. A revised plan to clean and 

smart pig our O TLs is outlined below, with details explained further in the le tter.

• In itia te  and complete the cleaning of the FS1 to Skid  50 by November 2006

• Sm art pig the FS1 to Skid 50 section immediately following completion of cleaning

• In sta ll pig launcher at GC1 by October 2006

• In itia te  cleaning and smart pigging of the downstream section of the W'OA line 

downstream of GCl by November 2006

• In sta ll new upstream section of WOA (replacement piece fo r the OT21 section)

• In it ia te  routine pigging of the new OT21 section

Representatives of BPXA and Alyeska met on July 13,17 and 29, 2006 to review solids 

handling options fo r pigging the 34-inch EOA section and the in-service WOA section. The 

options presented by BPXA and Alyeska to meet our November 2006 pigging target 

included:

s ta ff .

Ih«
IVO 14001 CiWII RM> rtKM
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Kevin M. Hosl ler 

Page 2 of 2 

Ju ly  24, 2006

1) BP: Diverting the pigging envelope to FS3 through the GC3 - FS3  Fizzy oil line;

2) BP: Installing new piping from  Skid  50 to FS3 and d ivert the pigging envelope to

3) APSC: Bypassing the m eters to Tank 110 through new piping hot tapped from  the 

main line to Tank 110 (requires tank penetrations); and

4) APSC: Connecting the 24“ take-in-kind line at Skid 50 and extending the piping to 

Tank 11C) (requires tank penetrations).

As we discussed, BPXA is actively pursuing Option 1, and Alyeska intends ta continue to 

pursue Options 3 and 4. As you also know, the US Department of Transportation has 

specifica lly requested that TAPS options be explored via the ir most recent amended 
Corrective Action Order. We would like to reconvene to review the preliminary engineering 

and fe asib ility  and construction timing on these options around August l rt.

BPXA agrees to develop a funding agreement with Alyeska to cover extraordinary costs 

associated the evaluation and handling the solids associated with pigging of the GPB OT 

lines. The funding agreement will inciude r isk  analysis conducted to date to assess the 

handling of solids at TA PS, preliminary engineering of solids handling projects, materials 

and labor contingent upon the decision to approve with one of the Alyeska solids handling 

options, and work related to activ ities associated with stra iner monitoring and cleaning.. We 

will include in the funding agreement provisions covering indemnification fo r hold harmless 

obligations.

We appreciate the e ffo rts  your s ta f f  has made so fa r complete the Lisburne line cleaning 

and the FS2 to FS1 cleaning.

FS3 ;

Sincerely.

Steve  Marshall
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Steve Marshall
BP  E x S t r v - b *  (A ia iW )  I n .
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August 9. 2006

Kevin Hostler
Alyeska Pipeline Service Company 

900 E. Benson Blvd.
Anchorage, AK 9950®

Pear Kevin,

I 'm  grateful tor your team's e ffo rts to evaluate the pigging options into the PS1 

tanks. I  wish to confirm BP's desire +o move forward with the TTK pipeline 
extension on an expedited basis. Any time that can be shaved safely from the s ix - 

week installation estimate would help with restoring production sooner I  

understand that our commercial and legal teams will work together to put the 
ncccsscry agr*errents in place fo r 3P to fully cover Alyeska’s costs for this project.

Sincerely,

/

ac .rt 'w rm m n jv '
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From: Livett, Ian G
S « "n t: Saturday, September 30, 2006 9:33 AM
To: Johnson, Maureen L; Copeland, Kemp; Kurz, John; Williams, Bruce J ; Lagomarsino, Jam es R ; 

Fontaine, Katharine
Subject: FW: Existing level o f tank bottom solids in Tank 110 at PS01

Not sure how accurate this is, but at least we have something from Alyeska on the level of solids 
in tank 110 before we started pigging the EOA 34" O TL.

Ian

From: Joynor, Michael [mailto:JoynorM@alyeska-pipeline.com]

Sent: Friday, September 29, 2006 4:40 PM 

To: Livett, Ian G
Subject: Re: Existing level of tank bottom solids in Tank 110 at PS01 

Ian,

P er your request, the following information on the existing volume of tank bottom in Tank 110 was 
provided by A P S C  Engineering:

Investigation into the “pre-existing” tank bottoms levels performed in early Ju ly indicated 
approximately one foot of so lids in the bottom of the tank. Th is equates to approximately 4750 
B B L S  with a confidence of +/-25% for a tank of this s ize . Four thermograph sam ple points and a 
data run through lO L’s  S M A R T  program simulation for the basis for theso numbers.

C a ll if you have any questions. 

M ike Joynor
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From: Livett, Ian G
Sent: Thursday, November 02, 2006 10:09 AM
To: Williams, Bruce J ; Kurz, John; Fontaine, Katharine; Swank, Gregory R; Lagomarsino, James 
R ; Hauger, Wayne A; Ennis, John O 
Subject: FW: APSC EOA S&W  Results

Interesting comment from Mike Joyner!
Ian

From: Joynor, Michael [mailto:JoynorM@alyeska-pipeline.com]
Sent: Wednesday, November 01, 2006 5:23 PM 
To: Livett, Ian G; Marklet, Perry A (APS)
Subject: RE: APSC EOA S&W Results

Ian,
W e have completed the re-shoot and are completing the analysis. I hope to be ahie to d iscu ss 
with you by Monday. I can say , preliminarily, there was a significant increase in the tank bottom 
level (heavy solids, etc.) resulting from the EOA pigging.
Mike Joynor

From: Livett, Ian G [m ailto:Ian.Livett@ bp.com l 
Sent: Wednesday, November 01, 2006 5:17 PM 
To: Markley, Perry A.
C c : Joynor, Michael
Subject: RE: APSC EOA S&W  Resuits

Thanks for this Perry. We are performing a comparison of this with our own sample analyses and 
will share the results with you.
Even though the sediment volumes are relatively small, have you attempted to re-shoot the level 
of solids in tank 110?
Ian
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From: Markley, Perry A. [mailto:MarkleyPA@alyeska-pipeline.com]
Sent: Monday, October 30, 2006 3:40 PM
To: Livett, Ian G
Cc: Joynor, Michael
Subject: APSC EOA S&W Results

Ian, Mike Joynor asked that I send you the APSC EOA FS01 to TK-110 suspended S&W lab 
results obtained during TIK-Bypass activities. The attached results are for flowing samples 
collected from a point just downstream of the 24” to 12" reducer through an API probe inserted 
approximately 1/3 into the pipe. As mentioned within the attachment, the sediment results only 
reflect inorganic materials such as sand scale and rust which are a small part of the pigging solids 
received.
If you have any questions please for hesitate to contact me,
Perry

APSC EOA FS01 to TK-110 Suspended S&W Lab Results

Run Rig Switch Times TK-110 Sediment Water S&W Total
Receipt Sediment S&W

Dale Number '/!"■ Open Close Total % bbls % bbls Total % bbls

9/30/2006 *1 Foam 11:47 13:16 10889 0 362 39.4 4.083 444.6 4 444 484.0

10/1/2006 #2 2 cup 11:55 13:38 10884 0.115 12.5 2.919 317.8 3034 330.3

10/4/2006 #3 2 cup 11:45 12:57 9882 006? 6.1 2496 246.6 2.558 252.8

10/5/2006 »4 3 disc 2 cup 11:48 13.09 10953 0.049 5 4 2 031 222 5 2.080 227 8

10/6/2C06 #5 6 disc 11:50 13:11 10873 0.033 36 2.656 288 8 2.690 292.5

10/7/2006 *6 6 disc brush 1202 13 09 9014 0 042 38 3813 343 7 3.857 347.7

10/8/2006 #7 Gauge 14:06 15 17 7719 0.036 28 5.934 458.0 6.970 460.8

10/15/2006 48 Smart 15 46 17:04 8863 0.082 7.2 7.335 650 1 7.416 657 3

10/18/2006 #9 Smart 13:13 14 28 8121 0029 2 3 0.982 79.8 1.011 82.1

Totals 8/198 B0 8 2972 3053

NOTE: ASTM D 4928 Determine, on of Sediment in Crude Oil and Fuel Oils by Extraction Methods
ASTM D 4007 Determination of Water and Sediment in Crude Oil by The Centrifuge Method 

ASTM D 0473 Standard Test Method for Water in Crude Oil by Coulemetric Karl Fischer Titration

The sediment results above reflect only the finer Inorganic materials such as sand, scale and rust 
within the pigging solids received during the TtK-bypass / TK110 utilization. Only the smaller 
pigging
solid particulates could be captured from the 1/2" sample port. Organic materials such as 
paraffin's, sludge and asphaltines that were liberated from the pipeline are not repmsented.
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United States Department o f the Interior

M r. Robert 1. Shoal'

Com pliance O fficer 

A lyeska  Pipeline Se rv ice  Company 

P.O . Box 196660, M S  502 

Anchorage, A K  99519-6660

Re: Request for M odification of NTP Condition of Approval 3(h) for Two 12-inch 
Diameter Hot Taps on Tank 110, Alyeska Letter No. 9805, dated Septem ber 25. 
2006

References: A lyeska  Letter No. 9476, dated August 11, 2006

A lyeska  Letter No. 9512, dated August 16. 2006

A lyeska  L.etter No. 9553, dated August 21, 2006

A lyeska  N T P  Briefing  for PS01 Tank 110 Hot Taps. August 23. 2006

A lyeska  Letter No. 9566. dated August 25. 2006

JPO  Letter No. 0 6 -0 7 9 -R N , dated August 25. 2006

JPO  Letter No. 0 6 -0 7 7 -R N , dated August 29. 2006

JP O  Letter No. 0 6 -0 7 8 -R N , dated August 29, 2006

A lyeska  Briefing  for A lyeska  Letter No. 9705. September 11, 2006

JPO  Letter No. 0 6 -0 9 0 -R N , dated September 19. 2006

A lyeska  Letter No. 9792, dated September 21. 2006

A lvcska  Letter No. 9737. dated September 26. 2006

Dear M r. Shoaf:

A lyeska Government Letter No. 9805, dated September 25. 2(X)6, requests m odification to 

condition 3(h) o f the N otice to Proceed (N T P i .JPO  Letter No. 0 6 -0 7 8 -R N . dated August 29, 

2006) for the hoi tap welding on Tank 110 ai P S 0 I .  Condition 3 o f the N T P  stated:

3) Prio r to the P S 0 . bypass line and/or post-capture processing equipment becoming 
operational:

B U R E A U  O F L A N D  M A N A G E M E N T  

411 West 4 '" Avenue 

Anchorage, A laska 99501 

http://www.ak.blm.gov

Ta k e  p r i d e * 
in/ ^ M E R IC A

SEP 2 7 2005

Letter No.: 0 6 -0 9 1-RN  
Case F ile  Seria l No.: F -1 2505 

Section/Stipulation: 1.7.1 and 1.7.4 

F a c ility  Code: F4020 

D D: N/A
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M r .  R u b e n  /. S h u a f  2  SEP 2 7 2006
L e t t e r  N o .  0 0 - 0 9 1 - R N

R e :  R e q u e s t  f o r  M o d i f i c a t i o n  o f  N T H  C o n d i t i o n  o f  A p p r o v a l  J i b )  J a r  T w o  1 2 - i n c l i  D i a m e t e r  H o t  T a p s  o n  T a n k  1 1 0 .  

A l y e s k a  L e t t e r  N o .  9 H 0 J .  d a t e d  S e p t e m b e r  2 5 .  2 0 0 t >

a. Provide the JPO with the stress analysis for bypass line piping and piping/tank 
connections which consider all applicable in-service conditions. Analysis shall be 
stamped by a State o f  Alaska Registered Professional Engineer.

b. Alyeska shall receive all applicable Stale Fire Marshal approvals for process 
equipment, locations, and enclosures.

A lyeska’ s request fo r modification to the NTP is approved and condition 3(b) is modified such 
that Alyeska can operate the PS01 bypass line prior to receiving the applicable State Fire 
Marshal approvals fo r process equipment, locations, and enclosures. In discussions with the 
State Fire Marshal’ s O ffice, they have no issues with the requested modification to the NTP. 
However, it should be noted that in accordance with State o f Alaska laws anil regulations. Stale 
Fire Marshal approval o f  the post-capture pigging materials processing system must be obtained 
prior to operating the post-capture pigging materials processing system. A ll other conditions o f 
the NTP remain valid.

A ll terms, conditions and stipulations contained in the Federal Agreemer and Grant o f  Right-of- 
W ay for the Trans Alaska Pipeline and Related Facilities, dated January o, 2003 and the 
Renewal and Amendment o f the Right-of-Way Lease for the Trans-Alaska Pipeline dated 
November 26. 2002 are incorporated by reference. The above docs not abrogate the 
responsibility o f  Alyeska Pipeline Service Company to obtain any and all authorizations 
necessary fo r construction o f  the project under all applicable State and Federal laws and 
regulations.

For comments or questions related to the above, please contact Tom Johnson at 2 5 7 -1339.

Sincerclv.

ce:
Nolan Heath, BLM  
Joe Correa. BLM 
Mike Thompson, ADNK 
Top Johnson. BLM 
Doug Lalla , BLM 
Jon Straw n. L'SDOT 
Becky Lewis. A DEC 
Ron Abernathy. BLM  
Ron W alls . SFMO
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A k i e s f a i  p r a l i n eW  I OOHRV.V P.O Pm 198660 MS 676 ANCHORAGE. ALASKA 99S*MM0 TELEPHONE (907 )707-833*

December 2u, 2006
Government Letter No. 10642 

A P SC  File No. 2.9

Joint Pipeline Office 
411 W est 4,h Avenue, Suite 2 
Anchorage, Alaska 99501

Attention: Jerry Brossia, Authorized Officer, BLM/OPM
Michael Thompson, Acting State Pipeline Coordinator, ADNR/SPCO

Subject: BPXA TA PS Bypass -  Tank 110 Return to Normal Operation

References: JPO Letter No. 06-090-RN (MAC Issue #9786), dated September 19, 2006
JPO Letter No. 06-078-RN (MAC Issue #9595), dated August 29, 2006
JPO Letter No. 06-077-RN (MAC Issue #9594), dated August 29, 2006

Dear Mr. Brossia and Mr. Thompson:

By copy of this letter Alyeska formally notifies the JPO of its intent to return T K -1 10 to normal operations by 
CO B Friday, December 22, 2006. It is our intention to meet and discuss this matter with you no later than 
Thursday, December 21.

The tank has been isolated after first receipt of BPXA pigging materials on September 30B', 2006. A total of 16 
pigging events between BPXA ’s East Operating Area (EOA) and West Operating Areas (WOA) Units were 
directed into T K -1 10 at Pump Station 1.

Based upon thermographic analysis of the tank before receipt of pigging materials, after receipt of pigging 
materials, and at completion of processing activities, it has been determined that the tank is in, as clean or 
cleaner condition, than prior to the receipt of any pigging materials. As such, the tank is fit for a return to 
normal operations.

Demobilization of the processing skid equipment is proceeding and ongoing. The connection piping to BPXA's 
Skid -50 facility has been completely removed on both sides of the remnant Take-In-Kind line The final clean­
up and demobilization of all equipment and piping is anticipated to be completed in 2Q of 2007.

In keeping with previous correspondence on the subject matter, Alyeska is proceeding with the scheduled 
cleaning and Internal inspection activities of T K -1 10 in 2Q 2007. Also the Design Basis Update, DB-180, will 
be modified to reflect the modifications to the tank in pre  ̂ .ration for the subject pigging activities.

P lease  find a brief narrative of the processing events, thermographic analysis, and alternant material balance 
for this work.

If you have any questions or comments regarding this information, please contact myself (907) 787-8331 or 
Rob Annett at (907) 787-8167.

Sincerely,

Michael W. Joynor 
V P  Oil Movements

BPXA-LEGIS00032



Joint Pipeline Office

B P X A  T A P S  Bypass -  TK-110 Return to Normal Operations
government Letter 10642

December 19, 2006

Page 2

Enclosures
General Process Description 
Thermographic Analysis 
Material Balance Pictorial

MWJ/rca
Rob Shoaf A P SC M S 502

Jeff Streit A P SC M S PS01
Doug Ooms A PSC M S PS01
Jerry L. Brossia BLM/JPO M S 600
Dan O’Barr SOA/JPO M S 600
F. Michael Thompson ADNR/SPCO M S 600
Ron Watts SFMO/JPO M S 600
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Joinl Pipeline Office
B P X A  T A P S  Bypass - TK-110 Return to Normal Operations

Government Letter 10642
December 19, 2006

Page 3

Cathy Zinn A PSC M S 528
Jim F. Johnson A PSC M S 548
Lorena Hegdal A PSC M S 850
Willie Hensley A PSC M S 542
Lee Schoen A PSC M S 854
Elizabeth Engle A PSC M S 534
Rob Annett A PSC M S 534
Jordan Jacobsen A SPC MS 569
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BPXA Pigging Solids Processing
General P ro c e s s  Description

In March 2006, BPXA discovered internal corrosion in their transit linns from B PX A 's East 
Operating Area (EOA) and West Operating Area (WOA) facilities. This resulted in their need to 
clean the internal surfaces of the transit lines through the use of scraper pigs in preparation for 
inspection with instrumented corrosion detection pigs. BPXA estimated that the cleaning would 
require 60 pig runs and would generate over 1570 cubic yards of solids, wax and/or asphaltenes. 
BPXA also anticipated the materials would contain approximately 15% water. Based on BPXA 's 
estimates, Alyeska conducted an assessm ent on the impact to TA PS equipment that this amount 
of acute solids would have. This assessm ent determined that the materials should not be directly 
pigged into T A P S  without being processed to remove excess water and solids; and the JPO  
agreed.

After completing research of possible options for how to handle the pigging solids, BPXA  decided 
to utilize Tank 110 at A P SC 's  Pump Station 1 to capture and retain the pigging materials. A P SC  
would process the captured pigging material from Tank 110, return on-spec oil to T A P S , and 
dispose of the solids and water separated by the process.

A P SC  designed and assembled pigg.. lg solids processing equipment during the September 
timeframe with processing capacities that were aligned with the quantities of materials that BPXA 
anticipated transferring to Tank 110. The advanced staging of the equipment was required to 
manage the expected large volumes of solids anticipated, based on the BPXA estimates, and to 
maintain the viable utilization of the limited capacity of Tank 110 even with decanting capability. 
The system assembled included: jet mixers installed on Tank 110 as well as a processing skid 
comprised of two spiral heal exchang jr s , two decant style centrifuges to remove the bulk solids, 
two disk stack centrifuges to separate the oil and water, a large solids thermal processor, an 
extensive vapor handling system as well a s a granular activated carbon water treatment system.

During October and November. BPXA cleaned the WOA and EOA transit lines through a total of 
16 pigging events. The transfer of the pigging materials from Skid-50 to Tank 110 was 
accomplished via a temporary pipeline, designed and constructed by A PSC  for this specific 
purpose. Baseline thermographic analysis conducted on the tank prior to acceptance of BPXA 
pigging materials indicated that approximately 4730 bbls of tank bottom material had 
accumulated in the tank over the course of 9 years of service

After the pigging events were completed, thermography estimates placed the total volume of 
pigging solids received in the tank at approximately 11,720 bbls of solids material, comprised 
largely of wax with trace amounts of sediment. This estimated volume does not distinguish 
between received materials and ongoing precipitation of wax within the tank. However for the 
purposes of the project this volume was used as a baseline condition.

Based on information provided by BPXA, it was estimated that the solids materials consisted of 
50% solids, 35% asphaltenes and 15% water. A characterization of the v'axy material received in 
Tank 110 was attained by vertical profiling and laboratory analysis by the Analytical Services 
group. This activity was performed after the solids were suspended using the jet mix system.
The thermography analysis, in conjunction with vertical profile data, and subsequent material 
balance, indicated the solids from the BPXA  pigghg contained only 292 BBL of water and 32 BBL 
of sediment or 0.27% sediment and 2.5% water, emphasizing the high wax content of the pigging 
material and its eventual recovery as solubilized hydrocarbon. The water and solids recovered by 
the process will be shipped off-site for disposal pending analytical results. The recovered crude 
oil was returned to TA PS through the process.

Upon initiation of the pigging activities, Tank 110 was isolated from normal service. The tank 
level continued to rise as the pigging trans-mix from each pig run was introduced into the tank. In
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order to manage the crude oil level within the tank, decanting was performed from the 10-foot 
level when lab data indicated that crude oil quality at that level met the BS&W  specification 
required by the T A P S operating agreement. Management of the tank level continued throughout 
pigging operations by decanting from the 10-foot level and monitoring the quality of the crude to 
TA P S . The ability to decant on-spec oil throughout the receipt of ail pigging events was an early 
indicator that the quality of the received material was significantly lower in solids than expected. 
No treatment of received solids was necessary during the pigging process and the entire EOA 
and WOA pigging material volume was contained within Tank 110 prior to the start-up of the 
processing system.

The pigging was completed later than initially estimated by BPXA. This o yjpled with a 45-day 
delay in securing an air quality permit for the construction and operation nf the Pump Station 1 
pigging material treatment skid drove the start of material processing out ir to early November. 
The late start pushed execution of the process Into a season with ambier I temperatures that 
dipped to as low as -25° F, The cold ambient temperatures caused the tank product temperature 
to become the critical element to manage. Colder tank temperatures hampered the project 
team’s  ability to move and process the pigging materials. Without the beneficial introduction of hot 
crude oil in the tank the product temperature within the tank would continue to drop to the point 
that wax precipitation occurs. Higher tank temperatures were achieved by the repeated 
introduction of hot crude oil into the tank. By elevating the tank temperature in conjunction with 
fluidization, the project team was able to keep the wax solubilized and mitigated its fu. ther 
accumulation in the tank. Prior to decanting the product was laboratory tested at the decant level 
for water and sediment to assure a suitable product was introduced into TA P S .

Maintaining the decanted crude on-spec was achieved by effective control of the jet mix energy 
and frequent laboratory testing. This resulted in the need to establish optimal operating regimes 
that provided adequate suspension and sheenng of the accumulated wax with the entrained 
solids and water to provide suitable feed to the processing skid, while simultaneously allowing 
"co-processing* of on-spec crude from the 10-foot decant line enabling additional hot crude oil to 
be added for temperature control. Th is processing “balancing act" was critical for the effective 
management of the three key elements (temperature, mixing energy, dissolving of wax) required 
to achieve the goal of recovering the crude oil from the pigging solids without returning the 
entrained solids and water.

The colder ambient temperatures created other difficulties with the ancillary piping that fed the 
process skids. All feed, water and return lines had to be heat traced with electrical tracing or 
glycol heat lines. Tank water draw nozzles had to be heated with hot air to keep the nozzles 
thawed and free of ice. Walking and driving surfaces required constant maintenance to keep 
them free of ice and safe. Emergency drain down plans and procedures were developed to 
accommodate an emergency shutdown for high wind and extreme temperature events that occur 
at Pump Station 1 during this time of year.

The processing equipment was started after the pigging operations were complete and all of the 
regulatory approvals, including the ADEC air quality permit for the processing activity, were 
received The process system required a number of modifications to accommodate the weather 
encountered due to BPXA and permitting schedule delays, quality variances between what was 
actually received versus what BPXA  had told A P SC  to anticipate and falling temperatures of the 
material in the tank. Process procedures were developed to allow a low draw off the tank from the 
water draw valves (<1 foot elevation) to more effectively separate water and sediment from the 
crude oil.

The additional process modifications that allowed for simultaneous or independent decant and 
processing of material from the 10-foot decant line or the 6-inch water draw valves. When the 
tank levels dropped below the upper decant elevation and only the two 6-inch water draw points 
could be utilized, the material could be routed to either processing or decanting dependent on the 
material quality based on laboratory sampling. A PSC  Analytical Services continued to test for
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BPXA Pigging S ^ ’ds Processing 
General Process description

BS&W  on the crude oil feed to the process and also on the product returning to T A P S . It was 
determined that the material feeding the processing skid was on-spec a majority of the time and 
could be effectively controlled with adjustment to the fluidization jets. This enabled both 
decanting and processing to be utilized to off-load saleable crude oil into T A P S . When the 
material was on-spec decanting was employed, when the material did no' fleet specification then 
the 6-inch water draw feed was routed to the processing skid to attain a product which 
consistently met the required quality specification.

This co-processing approach proceeded with intermittent hot cruoe oil refills to the tank, 
fluidization or jet mixing of the tank contents and analytical testing of the product quality. 
Analytical Services also performed periodic vertical profiling of the tank to define the variation of 
the material quality across the tank depth and established the required processing volumes to 
return Tank 110 to “on-spec" status. Thermographic evaluations were employed to help identify 
the amount of wax that had been suspended and sheered/dissolved into the warm crude in the 
tank.

A comprehensive material balance that included merging data from thermographic analysis, 
vertical BS&W  profiles, processing skid inlet and outlet water and solids, etc. was utilized to 
determine the efficiency of the hydrocarbon recovery and solids / water removal system. The 
analysis indicates that virtually all of the 292 BBL of water and 92% of the 32 BBL of sediment 
that entered Tank 110 as pigging solids were removed from the oil processed through the skid. 
The jet mixing unit was able to sheer all of the pig wax that entered allowing it to dissolve with the 
warm crude introduced into the tank. The decant system was on-spec over 90% of the time. 
Infrequent excursions were always held very close to the target limits and rapidly controlled 
through effective use of jet mixer energy.

The reintroduction of dissolved wax as recovered hydrocarbon through either the decant line or 
the processing skid was directed into TA PS through a local connection "djacent to the tank. The 
volume of material commingled with the ongoing T A P S  stream was typically le ss than 3% of the 
total T A P S  throughput over the course of the project

The processing of the pigging solids was successfully executed in less than 20 processing days 
under extremely challenging weather conditions. The tank isolation valves and attendant piping 
to the tank were back-flushrd to clear them of any accumulated pigging material prior to 
cessation of processing. This ensured that every attempt was made to dean and process any 
pigging materials introduced into the tank. The final vertical profile results indicated that even at 
the lowest levels within the tank that the tank met crude oil quality specifications. The actual 
values are depicted in Table 1

Table 1 -  Final Vertical Profile Laboratory Data

Tank Level %H20 v/v %Sed v/v Total %S&W  v/v

1.0' 0.213 0.015 0.228

2.0’ 0.211 0.006 0.216

3.0’ 0.215 0.012 0.227

Based upon all laboratory and thermographic analyses the tank is as “clean or cleaner’’ than 
before the start of BPXA 's pigging activities As such the tank was deemed ready to be put back 
to normal operations on Thursday, December 14th, 2006. Processing equipment demobilization 
followed immediately and is ongoing
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T K - 1 10 T h e r m o graphic / 3 - P  Fluid D y n a m i c  Modeling

Initial T a n k  Bo t t o m s  Profile Prior to Pfcglnft Project

A l y e s k a  1 1 0  T a n k  (A N S  C r u d e )  - P r

180ft tank 
Avg Sludge Depth = 1.04ft.

T ank  B ottom s level prior to  any  crude o r  p igg ing  slu rry  transfer to  tank. T h is is th e  
“hardpan” o r  very  solid w ax layer p resen t in  th e  tank resu lting  from  period ic serv ice  and 
associated  w ax precipitation.

J e t  M ix ing

Volume (Cubic Ft): 26580 
Volume (Barrels): 4730
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T K - 1 10 T h e r m o g r a p h i c  / 3-D Fluid D y n a m i c  Modeling

T a n k  Bottoms Profile after E O A  Pigging Slurry Transferred to T K - 1 10

Tank bottoms level rose significantly after introduction of EOA S.urry into TK-110. The 
bottoms volume increase was 10,710 BBL as compared to the original “hardpan” value 
prior to the project.

ANS 110 Tank (Crude) - Post EAS Slurry Addition
180ft tank 

Avg Sludge Depth = 3.4ft

Volume (Cubic Ft): 86660 
Volu.ne (Barrels): 15440
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T K - 1 10 T h e r m o g r a p h i c  / 3 - P  Fluid D y n a m i c  Modeling

T a n k  B o ttoms Profile a fter W O A  Pigging Slurry Transferred to T K - 1 10

Tank bottoms level rise due to WOA was much less than EOA; as was expected. The 
incremental volume of tank bottoms added was 1010 B B L  bring the total pigging solids 
accumulation to 11,720 BBL

ANS 110 Tank (Crude) - Pre Jet M 'ing

180ft tank 
Avg Sludge Depth = 3.62ft.

Volume (Cubic Ft): 92340
Volume (Barrels): 16450
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T K - 1 10 T h e r m o g r a p h i c  / 3 - D  Fluid D y n a m i c  M o d e l i n g

T a n k  B o t t o m s  Profile after Higher T e m p e r a t u r e  Jet M i x i n g  in T K - 1 10

• A  series o f  je t  m ix in g  strategies w ere  em ployed  to  suspend the w axy tan k  bo ttom s 
in tem peratures as low  as 4 0 ’s and as h igh  as 90°F. T he je t  m ix in g  liberated 
en trained so lids and w ate r and p roduced  sheered  w ax m olecules w hich d isso lved  
into the  crude and w ere  decanted to  T A PS.

•  A  total o f  10,620 B B L  o f  w axy tank  bo ttom s w ere re ir >ved or 91 %  o f  th e  tank 
bottom s in troduced v ia pigging.

ANS 110 Tank (Crude) - Post Jet Mixing Dec 4/2006
180ft tank 

Avg Sludge Depth «  1.26ft.

V o lu m e  ( C u b ic  F t): 3 2 7 2 0
V o lu m e  ( B a r r e l s ) :  5 8 3 0

B P X A -L E G 'S 0 0 0 4 1
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* Additional jet mixing was carried out after the introduction of hot crude (112°F+) 
which raised the bulk temperature of the jet mix slurry to over 95T

• A total of 13,160 BBL of waxy tank bottoms have been removed. All of the 
pigging solids wax and 50% of the hardpan wax in the tank prior to the BPXA 
project was shown to be sheered and dissolved in the hot crude introduced to TK- 
1 1 0 .

ANS 110 Tank (Crude) - Post Jet Mixing (12-12-06 4 PM)
180ft tank 

Avg Sludge Depth = 0.5ft.

T K - 1 10 T h e r m o g r a p h i c  / 3 - D  Fluid D y n a m i c  Modeling

T a n k  Bottoms Profile after L o w e r  T e m p e r a t u r e  Jet Mixi n g  in T K - 1 10

V o lu m e  (C u b ic  F t) :  1 2 8 0 0
V o lu m e  (B a r r e ls ) :  2 2 8 0
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B P X A  -  P i g g i n g  S o l i d s  P r o c e s s i n g  

T h e r m o g r a p h i c  M a t e r i a l  B a l a n c e

I

28 .9  B B L  

Separated  Sed im ent

Summary:
BPX Pigging Solids consisted primarily of wax
Prior to receipt of pigging solids, TK-110 had about 4100 BBL of wax on bottom 
Upon receipt the pigging soiids settled to the bottom as an additional 11,720 BBL of waxy solids 
A tank bottom profile indicated 295 BBL of water and 31.6 BBL of sediment in the waxy hottoms 
Jet mix sheering and hot crude addition enabled all of the pig wax to be dissolved 
Processing skid recovered all of the water in the heavy bottoms and 92% of the sediment





b p

Doug Suttles

February 15, 2007

fWJ L*pk)i«lion lAlnst.al Inc 
PO Bo» 1960*2 
!KX) t  Bensoi. Buuluvn 
Andiui.igB, AUiskci O 'lS 'H 001?

Honorable Members 
Alaska State Legislature 
State Capitol 
Juneau, AK 99801

Dear l.adies and Gentlemen:

A number of questions have been raised about B P 's intent to deduct certain costs related to 
the Prudhoe Bay field shutdown last August. I am writing to confirm our position on this issue 
and at the same time reiterate B P ’s commitment to and plans for our business in Alaska.

D u-. t,7 .f. i With respect to the deductibility of costs, wc can only speak for BP. Taxes are paid on a
u , iKusv.twxx/ company wide basis rather than a field specific basis and B P  cannot speak for the other

Prudhoe Bay owners on tax issues.

BP follows the law when it files its taxes. Accordingly, BP will assum e the appropriate 
deductions & credits for the costs associated with the repair and replacement of the Prudhoe 
Bay Oil Transit Lines (O TLs). Specifically, B P  will deduct appropriate costs associated with 
repair of the O TLs and will seek authorized credits for capital costs to replace them. Similarly 
in compliance with the P P T  Laws, we will not seek to deduct costs associated with cleaning 
up the oil spills.

To put this issue into context, I would like to openly share our estimated 2006 production 
taxes.* For the finai nine months of 2006, the period over which P P T  was applicable, we 
estimate that B P 's production taxes will almost triple from $180 million under the old E LF - 
based tax to more than $500 million under P P T . Over the same period, B P ’s  share of the 
deductions and credits associated with the costs of inspection, business resumption, and 
replacement of the O TLs will result in a total deduction of around $11 million in 2006, which 
we have included in our 2006 production tax estimate.

We believe our approach is appropriate for the following reasons:

1) It is important to realize that the O TLs are some 30 years old and were sized for 
significantly higher production than we will have in the future. The O TLs would have 
been replaced in the normal course of business, even if the events of last year had not 
taken place.

2) We are in the process of building a new state of the art pipeline system for the future life 
of Prudhoe Bay 1 his is not a like-for-like replacement. Rather, we are investing in a 
brand new system, with pipe diameter sizes very different than the original design to 
reflect the reduced production from these maturing oilfields. The new system will have 
new chemical injection systems, upgraded pig launchers/receivers, upgraded leak 
detection system, and a Fusion Bond Epoxy external coating for longer life. The system 
will be in operation for decades to come. We believe this investment is in the best 
interests ot the State of Alaska and the North Slope producers.

We appreciate the opportunity yesterday to discuss our Alaska business with the Senate 
Resources Committee ar.d updatu them on the commitments we made in August 2006
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B P remains fully committed to the ongoing integrity of its facilities. As we embark on a vision 
of our next 50 years in Alaska, we will continue to make significant investment in facility 
renewal. Th is is not about replacement. It is about designing and constructing new facilities 
in a way that underpins the future and ensures the operability of the North Slope for decades 
to come.

With respect to P P T , last year the Legislature held long and difficult debates that ultimately 
led to the passage of P P T . The regulations are still being formalized as this legislation has 
not been in place for very long. We are only just preparing to submit our first tax returns 
under this new system. As a result, we believe it Is premature to consider changes to the 
structure or intent of the current legislation. We believe it would be prudent for all parties, 
including producers and the State, to wait until P P T  is fully implemented and we have real 
experience of its operation and impact before making any changes.

I hope I have provided you with the clarity of B P 's intentions that many of you have been 
seeking and the reasoning behind the decisions we have made.

I look forward to working with the legislature as we progress our vision for our business in 
Alaska, including the commercialization of Alaska Gas, and as we bring our vision o. a 50- 
year future to reality.

Sincerely,

* Pleaso note that, in disclosing in this letter certain speatic tax information and BP's tax positions regarding PPT, 
CP does not Intend to waive the confidentiality of any of its tax materials and Information under applicable law 
(including AS 43.05.230), other than the pan cular information disclosed.
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From: Cody R ice

Sent: Tuesday, May 22, 2007 10:54 AM

To: Rep. Scott Kaw asaki: Rep. Bob R o ses; Rep. Peggy W ilson; Rep. Craig Johnson; Rep. Carl Gatto;
Rep. Paul Seaton; Rep. Vic Kohring; Rep. Bryce Edgmon; Rep. David Guttenberg

C c : Graham Siebe; Crystal Novotney; Debra Higgins; Louie Flora; Adam Berg; Daniel Consenstein

Subject: (H) R E S  Interim Meetings

Rep. Gatto would like to have two committee meetings in Anchorage next month on the topic of T A P S  tariffs and 
oil pipeline integrity and safety.

We have a choice of four days: June 9th, 10th, 16th, and 17th. Each is a weekend to allow for easier travel and 
public participation. P lease  rank your choices from 1-4 with 1 being the best choice. If the day will not work for 
any reason please let me know A SA P.

Thanks for your help and participation.

Cody

Cody R ice
Staff to Rep. Carl Gatto 
Telephone Number: 907-376-3725 
Fax Number: 907-376-4768 
http://www.akrepublicans.org/gatto/index.php

Debra Higgins

5/30/2007

http://www.akrepublicans.org/gatto/index.php
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O v e r v i e w

•  A l a s k a ’ s  O i l  a n d  G a s  R e s o u r c e s  a r e  T r a n s p o  

T h r o u g h  P i p e l i n e s  w i t h  N o  C o m p e t i t i o n

•  E c o n o m i c  R e g u l a t i o n  o f  T h e s e  N o n c o m p e t i t i v e ^ :  

P i p e l i n e s  M u s t  M e e t  T w o  B a s i c  G o a l s *

-  (1) Fair a ccess , and
-  (2) Just and reasonable rates.

M e e t i n g  T h e s e  G o a l s  w i l l  O p t i m i z e :  .  g
' " i 7 • ir* ■

-  (1) The developm ent of our oil and gas resources,
-  (2) Royalty and severance taxes, and
-  (3) Value-added manufacturing and jobs in Alaska.
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T h e  T A P S  S e t t l e m e n t
\ \ U v i  :.:id  1 ; v; _

T A P S  S e t t l e m e n t :  In 1 9 8 5 ,  t h e  T A P S  C a r r i e r s  a n d  t h e  S t a t e  o f  A l a s k a 5 s e t t l e d  p r i o r  
r a t e  i s s u e s  a n d  a g r e e d  t h a t  t h e  S t a t e  w o u l d  n o t  p r o t e s t  f u t u r e  r a t e s  a s  u n j u s t  a n d : 
u n r e a s o n a b l e  s o  l o n g  a s  t h o s e  r a t e  f i l i n g s  w e r e  a t  o r  b e l o w  t h e  c e i l i n g  r a t e s  
e s t a b l i s h e d  u n d e r  t h e  T A P S  S e t t l e m e n t  M e t h o d  ( “T S M ”).

R e q u e s t  t o  R e v i e w  T A P S  S e t t l e m e n t  U n d e r  “ P u b l i c  I n t e r e s t ”  S t a n d a r d :  T h e
T A P S  C a r r i e r s  a n d  t h e  S t a t e  a s k e d  t h e  F E R C  a n d  t h e  R C A  t o  r e v i e w  t h e  T A P S  
S e t t l e m e n t  u n d e r  t h e  “p u b l i c  in te i  e s t ” s t a n d a r d  a n d  n o t  t o  r e v i e w  it u n d e r  t h e  “j u s t  a n d  
r e a s o n a b l e ” r a t e  s t a n d a r d .

if.

R e p r e s e n t a t i o n  t h a t  S h i p p e r s  C o u l d  P r o t e s t  F u t u r e  T S M  R a t e s :  T h e  T A P S  
C a r r i e r s  a n d  t h e  S t a t e  r e p r e s e n t e d  t o  t h e  F E R C  a n d  t h e  R C A  t h a t  if t h e i r  T A P S  
S e t t l e m e n t  w a s  a p p r o v e d ,  a n y  t h i r d - p a r t y  s h i p p e r  c o u l d  p r o t e s t  f u t u r e  T S M  c e i l i n g  
r a t e s  a s  u n j u s t  a n d  u n r e a s o n a b l e  a n d  h a v e  t h e  F E R C  o r  t h e  R C A  s e t  j u s t  a n d  
r e a s o n a b l e  r a t e s .

E s t a b l i s h i n g  J u s t  a n d  R e a s o n a b l e  R a t e s  D o e s  N o t  V i o l a t e  t h e  T A P S  S e t t l e m e n t :
N o  p a r t y  h a s  r e q u e s t e d  t h e  p r e m a t u r e  t e r m i n a t i o n  o f  t h e  T A P S  S e t t l e m e n t .  T h e  r a t e  
l i t i g a t io n  b e f o r e  t h e  F E R C  a n d  t h e  R C A  is  c o n s i s t e n t  w i t h ,  a n d  d o e s  n o t  c o n t r a d i c t ,  
a n y  t e r m  o f  t h e  T A P S  S e t t l e m e n t .  T h e  T A P S  C a r r i e r s  a n d  t h e  S t a t e  c o n t i n u e  t o  
r e c e i v e  e v e r y  b e n e f i t  u n d e r  t h e  T A P S  S e t t l e m e n t .  T h e  S t a t e  s ti l l  e n j o y s  r a t e s  a t  o r  
l e s s  t h a n  t h e  T S M  c e i l i n g  r a t e s .  T h e  T A P S  C a r r i e r s  s ti l l  e n j o y  t h e  r e s o l u t i o n  o f  a l l  
p r io r  r a t e  i s s u e s  a n d  n o t  h a v i n g  t h e  S t a t e  p r o t e s t  t h e i r  T S M  r a t e s  a s  u n j u s t  a n d  
u n r e a s o n a b l e .
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R a t e  M e t h o d s  f o r  T A P S

T A P S  S e t t l e m e n t  M e t h o d  ( “ T S M ” )

-  Settlement method for ceiling rates only.
-  Rejected by the RCA, the Superior Court of Alaska, and Judge 

Cintron for establishing just and reasonable rates

S t a n d  A l o n e  C o s t  ( “ S A C ” )  M e t h o d

-  Based on hypothetical costs of new pipeline.
-  Rejected by Judge Cintron for establishing just and reasonable

;a, ana auage
.

rates.

O r i g i n a l  C o s t  R a t e  M e t h o d s

-  Depreciated Original Cost (“DOC”) Method. RCA applied to 
TAPS for establishing just and reasonable rates in RCA Order
P-97-4(151).

-  Trended Original Cost (“TOC”) Method. FERC adopted for all oil 
pipelines, with some modification, through FERC Opinion 154-B. 
Judge Cintron applied to TAPS in Initial Decision.
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R C A  R a t e  P r o c e e d i n g s

Major Claims:
-  In  1 9 9 7 ,  T e s o r o  c l a i m e d  t h e  s t a t e  r a t e s  w e r e  u n j u s t  a n d  u n r e a s o n a b l e  

a n d  a s k e d  t h e  R C A  t o  e s t a b l i s h  r a t e s  b a s e d  o n  t h e  D O C  m e t h o d .

-  T h e  T A P S  C a r r i e r s  a n d  t h e  S t a t e  o f  A l a s k a  d e f e n d e d  t h e  s t a t e  
a n d  a s k e d  t h e  R C A  t o  c o n t i n u e  t o  c h a r g e  T S M  r a t e s .

RCA Decision: . , §  J%;'
-  In  O r d e r  P - 9 7 - 4 ( 1 5 1 ) ,  t h e  R C A  r e j e c t e d  t h e  u s e  o f  t h e  T S M  a n d  

e s t a b l i s h e d  r a t e s  b a s e d  o n  t h e  D O C  m e t h o d .  T h e  s t a t e  r a t e  t o d a y  i s  
$ 1 . 9 6  f o r  a l l  c a r r i e r s . , SI,*.'

H i ' v " -v-, . f
P f u f c * /  o ' l ' ' )t f  ,4 . 'f* 'Jl'7
'JfA/r ' • , ' • Kri • 'M .n*«

Procedural Status of RCA Decision:
-  In  J a n u a r y  2 0 0 6 ,  S u p e r i o r  C o u r t  J u d g e  S u d d o c k  “a f f i r m e d  t h e  d e c i s i o n  

o f  t h e  R C A  in  a l l  r e s p e c t s . ”

-  T h e  T A P S  C a r r i e r s  a p p e a l e d  t o  t h e  S u p r e m e  C o u r t  o f  A l a s k a .  T h e  
c a s e  h a s  b e e n  a r g u e d  b e f o r e  t h e  S u p r e m e  C o u r t  a n d  i s  a w a i t i n g  
d e c i s i o n .



F E R C  R a t e  P r o c e e d i n g s
, v v  „ • ,

« «  • / v .  •Major Claims:
-  I n  2 0 0 5 ,  A n a d a r k o / T e s o r o  c l a i m e d  t h e  f e d e r a l  r a t e s  r a n g i n g  f r o m  $ 3 . 7 8

t o  $ 4 . 4 1  ( 2 0 0 6 )  w e r e  u n j u s t  a n d  u n r e a s o n a b l e  a n d  a s k e d  t f i&  F E R C  t o  
e s t a b l i s h  a  $ 2 . 0 4  ( 2 0 0 6 )  f e d e r a l  r a t e  b a s e d  o n  O p i n i o n  1 5 4 r B .

T h e  S t a t e  o f  A l a s k a  c l a i m e d  t h e  f e d e r a l  r a t e s  w e r e  d i s c r i m i n a t e  
b e c a u s e  t h e y  w e r e  h i g h e r  t h a n  t h e  s t a t e  r a t e  a n d  a s k e d  t h e  F E  
l o w e r  t h e  f e d e r a l  r a t e s .

T h e  T A P S  C a r r i e r s  c l a i m e d  t h e  s t a t e  r a t e  w a s  n o n c o m p e n s a t o r y  a n d  a  
b u r d e n  o n  i n t e r s t a t e  c o m m e r c e  a n d  a s k e d  t h e  F E R C  t o  r a i s e  t h e  s t a t e  
r a t e .

Judge Cintron’s Initial Decision:
-  E s t a b l i s h e d  a  $ 2 . 0 4  ( 2 0 0 6 )  f e d e r a l  r a t e  b a s e d  o n  O p i n i o n  1 5 4 - B .

-  D i s m i s s e d  t h e  S t a t e  o f  A l a s k a ’s  c l a i m s  a s  m o o t .

-  D i s m i s s e d  t h e  T A P S  C a r r i e r s ’ c l a i m s  a s  m o o t .

Procedural Status of Initial Decision:
-  A p p e a l  t o  F E R C

-  A p p e a l  t o  t h e  D . C .  C i r c u i t



S u m m a r y  o f  I n i t i a l  D e c i s i o n

TSM:
-  The TAPS Carriers failed to provide cost support for the TSM rate elements, “  iU_  A ***

found to be just and reasonable.

Opinion 154-B:
-  Opinion 154-B must be used to establish just and reasonable rates; &
-  Opinion 154-B does not permit the Carriers to double recover their investment, deferred 

or ADIT;
-  The Carriers are not entitled to a starting rate base write up;
-  Return must be based on a representative proxy group without a risk premium; and
-  Anadarko/Tesoro’s Opinion 154-B calculation was adopted.

DR&R:
-  Collections and earnings must be accounted for; and
-  Overcollections may be refunded. ■ . . .  - : v

r  ? ■ • > • ■. v , • ■

r : ?  • -v  * *  f* &Uniform Rate -  rr,

, j y >  .? / •  V- V i 1 ‘ .A  4
State of A laska ’s D iscrim ination Claims;

-  Dismissed as moot

TAPS Carriers’ Section 13(4) Claims:
-  Dismissed as moot.

Remedies:
-  Refunds of rate increases for 2005 and 2006.
-  Cost-based Opinion 154-B rates going forward.
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C a r r i e r  a n  o p p o r t u n i t y  t o  r e c o v e r :

-  ( 1 )  O p e r a t i n g  c o s t s ,

-  ( 2 )  I n v e s t m e n t ,  a n d

-  ( 3 )  A  r e a s o n a b l e  r e t u r n  o n  r e m a i n i n g

u n r e c o v e r e d  i n v e s t m e n t .

V



T S M  R a t e s  A r e  N o t  J u s t  a n d  R e a s o n a b l e

-  ■ M m
. . . .

EXCESSIVE COLLECTIONS: From 1977 through 2004, the TSM has 
resulted in $18 billion in overcollections under the DOC method.
During this period, the TAPS Carriers have invested $10 billion in 
capital to build TAPS and $15 billion to operate TAPS, but have 
collected $60 billion in rates.

THE TSM IS FATALLY FLAWED:
-  Allowance Per Barrel
-  Rates Are Based on Subjective Projections
-  Depreciation Based on the Wrong Economic Life
-  True-up of Total Revenue
-  Faulty Jurisdictional Separations

IMPACT TO STATE: The TSM has cost the State of Alaska $4.5 billion 
in royalty and severance taxes ($18 billion * 25 percent) plus earnings.

< j7. .

* • •
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B P  P i p e l i n e s  ( A l a s k a )  i n c .  $ 3 . 0 1  $ 3 . 8 6  $ 4 . 0 8  ; $ 5 . 1 0

C o n o c o P h i l l i p s  T r a n s p o r t a t i o n  A l a s k a ,  I n c .  $ 3 . 0 9  $ 3 . 5 2  $ 3 . 7 8  $ 5 . 2 9

m p  f
S . ‘ .♦ - • ' .... .. ^ f f r ^ vSB SSt^ S i
SWlf^KL. • •*' -vQ^fi 4w ’V;’•'•. , .* j35-£

E x x o n M o b i l  P i p e l i n e  C o m p a n y  $ 3 . 0 7  $ 3 . 6 0  ' $ 3 . 9 3  $ 4 . 9 5
Y > . {-jpv

K o c h  A l a s k a  P i p e l i n e  C o m p a n y ,  L L C  N / A  $ 3 . 9 7  $ 4 . 4 1  $ 4 . 7 5

U n o c a l  P i p e l i n e  C o m p a n y  $ 3 . 0 0  $ 3 . 5 9  $ 3 . 9 2  $ 4 . 6 3

1 0



Comparison of 
Anadarko/Tesoro’s 154-B and TAPS Carriers’ 154-B

J 2 fx

1 KUVW;'

• D
Total 2006 Revenue Requirements and Rates

.( $ M i l l i o n s )

D escrip tio n  

O perating E x p e n se s  

D eprec ia tion  E x p e n se  

A m ortization o f D eferred E a rn in g s  

A m ortization o f AFUDC 

DR&R A llow ance 

Return  A llow ance 

Return  on Equ ity  

In te re st 

Total R eturn  A llow ance 

Incom e Tax A llow ance 

N on-T ransportation  R e v en u e s 

Total R evenue  R equ irem en t 

C om posite  S y stem  B a rre ls  (M illion s) 

C om posite  R ate ($/Bb l)

V aldez In te rsta te  Rate ($/Bb l)

ATT 1 5 4 -B
*1 V.nv*;' • % / '>
TA PS C a r r ie d  1 5 4 -B

$ 3 2 9 .0 4
:

($ 0 -3 8 )
.

$ 1 .7 5 1 .1 8  

3 2 8 .7 9 5  

$ 5 .3 6  

$ 5 .5 3
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Differences Between | i i ,#  
TAPS Carriers’ 2006 154-B Proxy Revenue Requirement and Rate and

Anadarko/Tesoro’s  154-B Revenue Requirement and Rate
. a . . . , , .  » ' .M‘
( $ M i l l i o n s )

T A P S  C a r r i e r s ’ 1 5 4 - B

K

. f * ' 1 A .,
v .  v .

L e s s  R e v e n u e  f r o m  D e f e r r e d  E a r n i n g s

L e s s  R e v e n u e  f r o m  S t a r t i n g  R a t e  B a s e

R e v i s e d  R e v e n u e s  ,V---------------------------
■

$ 1 , 7 5 1 . 1 8  $ 5 . 3 6

■M* ' *}i
( $ 5 8 0 . 6 0 )

( $ 9 5 . 0 2 )

( $ 1 . 7 8 )

L e s s  R e v e n u e  f r o m  A c c e l e r a t e d  P o r t i o n  

o f  D e p r e c i a t i o n  a n d  O t h e r

( $ 4 2 8 . 2 3 ) ( $ 1 - 3 1 )

A n a d a r k o / T e s o r o ’s  1 5 4 - B $ 6 4 7 . 3 2 $ 1 . 9 8

12



D i s m a n t l e m e n t ,  R e m o v a l  &

( “ D R & R ” )

•  D R & R  i s  t h e  c o s t  o f  t a k i n g  a  p i p e l i n e  o u t  

e n d  o f  i t s  e c o n o m i c  l i f e .

, •  A  p i p e l i n e  c a r r i e r  i s  e n t i t l e d  t o  c o l l e c t  D R & R  

s h i p p e r s .  D R & R  s h o u l d  b e  a  z e r o - s u m  g a m e  

'u d k  c a r r i e r .ij* * •

•  T !  e  T A P S  C a r r i e r s  h a v e  c o l l e c t e d  $ 1 . 5  b i l l i o n  f o r  D R & R  

f r o m  1 9 7 7  t o  d a t e .  T h e y  h a v e  h a d  t h e  u n r e s t r i c t e d  u s e  o f  

t h e s e  s h i p p e r  f u n d s  f o r  d e c a d e s  a n d  h a v e  a c t u a l l y  e a r n e d  

a p p r o x i m a t e l y  $ 1 5 . 7  b i l l i o n  o n  t h o s e  f u n d s  t h r o u g h  2 0 0 5 .  

T h e  T A P S  C a r r i e r s  h a v e  s a i d  t h e y  o n l y  n e e d  $ 2 . 6  b i l l i o n  

( 2 0 0 5 )  f o r  D R & R .



History of the State of Alaska’s
Pipeline Positions

a 

'

x m

m m m

Out Resourced
-  Out litigated
-  Out negotiated
-  Out staffed

Lim ited Successes
-  Never established a just and reasonable rate

Bad Settlements
-  Negotiating away the basic right to ensure the settlement remains fair
-  TAPS Settlement
-  Feeder lines to TAPS (Depreciation/DR&R)
-  Murkowski Gas Line Agreement
-  CIPL

r » ' ■ • .V ••
:* . • • vs*r+- •'* *

■ate?
Restrictive Interpretation o f Duty to Defend in the TAPS Settlement

-  Forecloses the State from protesting TSM ceiling rates as unjust and unreasonable
-  Does not foreclose the State from clarifying that shippers have the right to request just and reasonable rates 

(TAPS Carriers’ misrepresentations concerning the TAPS Settlement)
-  Does not foreclose the State from litigating issues not settled in the TAPS Settlement (DR&R)

-  Does not require the State to continue to litigate against shippers trying to get just and reasonable state rates 
(P-97-4, P-86-2)

No Clear and Consistent Po licy  or Client
-  No clear policy concerning access
-  No clear policy concerning just and reasonable rates
-  No clear client. AS 42.06.140(a)(10) Attorney General—Attorney and Client

14
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2 5  P e r c e n t  o f  R e f u n d s  a n d  
a n d  2 0 0 6 .
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• 2 5  P e r c e n t  o f  L o w e r  R e f u n d s  a n d / o r  I n t e r e s t  ; 4  
f o r  2 0 0 7  F o r w a r d .  ^
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B e n e f i t  E n d s  i n  2 0 0 8 .  / $

-  E x a m p l e :  $ 2 1 1 . 7  M i l l i o n  f o r  2 0 0 7  

[ ( $ 4 . 9 4  -  $ 2 . 0 4 )  *  8 0 0 , 0 0 0  B P D ]  *  3 6 5  *  2 5 %
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• 2 5  P e r c e n t  o f  D R & R  R e f u n d s
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D o n ’t  L e a v e  A n y t h i n g  t o  t h e  F E R C  

R e s o u r c e  t h e  E f f o r t  

G e t  G a s  f o r  A l a s k a n s  

s?« G e t  A c c e s s  R i g h t  

G e t  R a t e s  R i g h t  

H a v e  a
G i v e  C o n t r o l  o f  t h e  L i n e  t o  a  F e w  M a j o r  
P r o d u c e r s  ( A l i g n m e n t )

-  I m p a c t  o n  A c c e s s

-  I m p a c t  o n  R a t e s

-  I m p a c t  o n  S t a t e  o f  A l a s k a ’s  P o w e r  t o  M a n a g e  a n d  

T a x  i t s  O w n  R e s o u r c e s

16
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A d d i t i o n a l  M a t e r i a l s
. M l  . W f f l H P ® *

RCA’s Order 151:
Order Rejecting 1997,1998,1999 and 2000 Filed TAPS 
Just and Reasonable Rates; Requiring Refunds and Filings;
Outlining Phase II lssi.es (11/27/02)
http://www.state.ak.us/rca/orders/pipeline/1997/p97004

.  •' r'.£ 1  «•’ f
.• ■ i\ v- '

Judge Suddock’s  Decision Affirming Order 151:
, ;5fi Decision and Order (01/19/06)

http://rca.alaska.qov/data/docketDetail.html?docket=P-97 
012020060858327

Judge Cintron’s  Decision:
Initial Decision (05/17/07)
http://elibrarv.ferc.gov/idmws/file list.asp?accession num=20070522-

Errata to Juoge Cintron’s  Decision:
f  Errata to Initial Decision (05/31/07)

http://elibrarv.FERC.qcv/idmws/file list.asp?accession num=20070531 
3066  17

http://www.state.ak.us/rca/orders/pipeline/1997/p97004
http://rca.alaska.qov/data/docketDetail.html?docket=P-97
http://elibrarv.ferc.gov/idmws/file
http://elibrarv.FERC.qcv/idmws/file


From the desk o f Richard A. Fineberg 
P.O. Box 416, ter, Alaska 99725

Phone  / Fax (9 07 ) 4 7 9 -7 7 7 6  E-mail: fineberg@ alaska .ne l

To Members of the House Resources Committee Date: June 7, 2007

Re: Questions for Department of Law on TAPS  Tariffs
(For Committee Members Only)

Here are 20 Questions for the Alaska Department of Law on TAPS  Tariff and Tariff 
Management Issues. Additional information on each of these questions can be found in 
my prepared testimony for today's hearing (and on my web site).

I. F is c a l Im p a c ts  o f T A P S  T a r if f  C h a lle n g e s on S ta te  R e v e n u e

1. F isca l O utcom es of Current Tariff Challenges.

• A. P le a se  identify the factors that account for the change in the Department 
of R e v e n u e 's  latest refund estim ates.

• B . W hen did the Department of Law a sk  the Departm ent of Revenue to 
quantify the im pacts of the C Y  2005 and C Y  2006 tariff p ro tests?

• C . W hen tariffs for C Y  2008 will not be filed until D ecem ber 2007, how w as 
the C Y  2008 estim ate derived?

• D. W hen actual tariff data e x ists  for C Y  2005 through C Y  2007 but future tariff 
data are not yet availab le , was it appropriate to include C Y  2008 estim ates 

with the three prior y e a rs?

• E . Did the Departm ent of Revenue estim ate  revenue lost, based on the 
d ifference between the R C A  tariff and the F E R C  tariff, for C Y  2003 and C Y  
2004, or the full amount of the difference between a tim ely filing of a TO C 

tariff and the actual filed T S M ?

• F. W hy did estim ate s of future im pacts term inate with C Y  2L08?

2 S ta te  C Y  2004 T A P S  .riff O vercharge Protest at F E R C .

• A. P le a se  indicate the status or disposition of each of the alleged T A P S  tariff 
overch arg es in the S ta te 's  C Y  2004 T A P S  T a riff P ro test.

• B. P le a s e  indicate the estim ated amount of the state  revenue that was 
potentially at issu e  for 2004 and sp ecify  w hether those am ounts were 
included in the figures presented in response  to Q uestion 1, above.

3. S ta te  C Y  2005 and C Y  2006 T A P S  Tariff O vercharge P ro te s ts  at F E R C .

• A. Is  the S ta le  still seeking recovery of revenue lost due to alleged C Y  2005 
and C Y  2006 tariff overcharges by the T A P S  C a rr ie rs?

• B. If not, how were the S ta te 's  protests reso lved ?

• C . If so , p le a se  indicate the status of the challenge to each of those alleged 
T A P S  tariff overcharges.

mailto:fineberg@alaska.nel


Fineberg / Questions for Dept, of Law on TAPS Tariffs
June 7, 2007 /Page 2 (For House Resources Committee Members Onlv)
)

• D. P le a se  indicate the estim ated amount of the state  revenue that w as 
potentially at issu e  for 2005 and 2006 and sp e c ify  w hether those am ounts 
were included the figures presented in resp o n se  to Q uestion 1, above.

4. F isca l O utcom es of Ta riff P ro tests S in ce  1996.

• A. P le a s e  provide estim ates of the annual am ounts that might be obtained in 
refunds for tariff item s the S ta te  has protested during this period as 

inconsistent with T S M  term s.

• B . P le a se  provide com parable estim ates of the annual am ounts that might 
huve been obtained in refunds for tariff overcharg es such a s  those a lleged by 
Anadarko and Teso ro  under the statutory standard of a "ju st and reaso n ..o le " 
tariff under A S  42.06 or com parable federal statute.

5. T a riffs  below T A P S  Settlem ent Agreement Ceiling (R e : 1997 C ap acity  Settlem ent
Agreem ent)

• A. For oil shipped under F E R C  tariffs sin ce  Jan . 1, 1098, p lease  provide, by 
year, the average amount per-barrel by which the annual T A P S  Settlem ent 
A greem ent ceiling has exceeded actual T A P S  tariffs under F E R C  jurisd iction.

• B . H ave the Department of Law and/or its consu ltants ana lyzed  the 1997 
C ap acity  Settlem ent Agreem ent to determ ine whether e x c e ss  capacity 
naturally occurring on T A P S  due to reduced throughput would have resulted 
in (a) the filed below-ceiling tariffs on T A P S  and/or (b) additional tariff 

reductions?

• C . If so , can you provide (hose a n a ly se s?

II. S ta te  P o s it io n  in C u rre n t F E R C  P ro c e e d in g s

6. Tariff L e /e ls .

• A. How d o es the Sta te  reconcile its present support of the relatively low 
T A P S  tariff leve ls it opposed for nearly two d ecad es, and a s  recently a s  2004?

• B . How d o es the S ta te  reconcile its present support of the relatively low 
T A P S  tariff le ve ls it opposed as recently a s  2004 with its previous a sse rtio n s 
to F E R C  that the much higher tariffs filed under the 1985 T A P S  Settlem ent 
Agreem ent were both "c o st-b a se d " and "fa ir and rea so n a b le "?

7. Depreciation.

• A. How did the Department of Law and its consu ltants arrive at the decision 
to reve rse  its long-held position that no elem ent of the 1985 settlem ent can 
be view ed outside the context of the settlem ent b ecau se  T S M  is the product 
of a negotiated settlem ent involving m any inter-re lated co m p ro m ises and 

trad eo ffs?

• B . Could a better explanation for this switch in a long-held position have 
enhanced the S ta te 's  credibility in this proceeding?

• C . W hy did it take the Department of Law and its consu ltants 20 years to 
recognize that the C a rrie rs ' tariff filings under T S M  were double-counting 
depreciation exp e n se s to overcharge independent sh ip p e rs?
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8. Per-Barrel Allowance.
• A. H ave the Department of Law and its consultants com pared the amounts 

the T A P S  C a rrie rs have gained through tariff co llections realized through the 
inflation-adjusted per-barrel allowance in effect under T S M  since 1990, plus 
other profit e lem ents, to an allowable standard rate of return profits on a 
depreciated rate base under a standard co st-b ased  ratem aking method?

9. M ay 17. 2007 F E R C  Adm inistrative Law Judge D ecision.

• A. P le a se  identify the sp ec ific  item s in the A LJ decision in which the S ta te  

b e lie ve s it achieved significant victories.

• B. For each point on which the Sta te  believed it achieved significant gains, 
p le a se  provide a statem ent of the fisca l im pact of each item and/or a brief 
su m m ary of the policy im plications of that item.

III. Independent Producers and Shippers

9. The State and Independent Producers/Shippers.
• A. How do the Department of Law and its consultants reconcile the S ta te 's  

prolonged opposition to independent shipper challenges to e xc e ss iv e  T A P S  
tariffs with its a ssertio n s (e .g .. in the Explanatory Statem ent accom panying 
the su bm ission  of the 1985 settlem ent agreem ent to F E R C )  that A laska  
stan d s in the sh o es of the sh ippers?

• B. D oes the prolonged levy of e xce ss ive  T A P S  tariffs handicap independent 
producers, who m ust pay the e x c e ss  tariffs out of pocket?

• C . D o es the prolonged levy of e xce ss iv e  T A P S  tariffs have a chilling effect on 
North S lo p e  exploration and development by com pan ies other than the T A P S  

ow ners?

10 Excess Tariff Handicaps to Independent Shippers
• A. W hen a T A P S  Owner sh ip s its own oil, tariff charg es in e x c e ss  of actual 

co sts  represent internal transfer paym ents between the production and the 

transportation arm s of the com pany. In contrast, the independent sh ipper 
m ust pay these co sts out of pocket. H as the Department of Law asked  its 

consultants or the Department of Revenue to quantify the handicap to 
independent sh ippers on T A P S  of e x c e ss  charges under the T A P S  
Settlem ent Methodology?

• B. If so , p lease  provide that information on an aggregate and a per-barrel 

b a s is .

• C . Com pared to T A P S  tariffs filed under the 1985 settlem ent methodology , 
correction of these four sp ecific  tariff e lem ents in the filed 2006 tariffs would 
reduce T A P S  tariff revenue by approximately 60%  (from more than $5.00 per 
barrel to approxim ately $2.00 per barrel). By com parison, if the State 
prevailed in its protest of specific  e lem ents of the 2006 tariff, what would the 
reduction to T A P S  tariffs have been on an aggregate and a per-barrel b a s is?

• D. For C Y  2003, 2004 and 2005, following the A/T methodology p lease 
provide the am ounts of corrections to the four sp ecific  tariff e lem ents 
d iscu sse d  in this question on an aggregate and per-barre l b asis .
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• E. By comparison, For C Y  2003, 2004 and 2005, if the State were successful 
in its protest of specific tariff elements, what would the reduction to TAPS 
tariffs have been on an aggregate and a per-barrel basis?

11. Antitrust Issues.
•  A. When did the Department of Lav' become aware of Conoco C E O  Archie 

Dunham's statement that he hated to give up the Milne Point field, but "all the 
value of that property was taken away in the pipeline tariffs;" what action did 
the department take to determine whether there was a relationship between 
pipeline tariffs and the departure from Alaska of the only independent 
operator on the North Slope?

• B. When did the Department of Law become aware of the Maritime Endeavor 
case and what action did the Department of Law take to determine whether 
the company's complaint had merit?

•  C. Are the Department of Law and its consultants aware of any other state or 
region producing more than 500,000 bpd in which (1) the only link to market 
is dependent on largely producer-owned transportation links whose average 
cost exceeds S4.00 per barrel and/or (2) three or fewer producers own more 
than 95% of the only pipeline link to market and control a similar share of 
production?

IV. D uty to C o o p e ra te  in D efe n d i ng 1985 T A P S  S e tt le m e n t A g ree m e n t

12. Duty to Cooperate in Defending the 1985 TAPS Settlement Agreement.
•  A. Since the State evidently did not deem itself contractually bound to join the 

TAPS  Carriers in actively defending the 1985 TAPS  Settlement Agreement 
after Feb. 28, 2006, what factors prompted the State oppose the challenges 
of independent TAPS  shippers at the RCA  between 1996 and February 28, 
2006, despite the fact that reduced tariffs would augment State revenue and 
promote competition on the North Slope by independent developers?

13. Definition of Duty to Cooperate in Defending the 1985 TAPS  Settlement Agreement.
•  A. Has the Department of Law attempted to determine the extent to which 

Sec. I-3 of the 1985 TAPS  Settlement Agreement constrains the State's 
current challenges to TAPS tariffs?

•  B . Has the Department of Law ever attempted to determine the legal talent to 
which Sec I-3 of the 1985 settlement agreement constrained the State's 
challenges of possible or actual TAPS tariff overcharges between 1986 and 
the the present?

• C. If so, please (1) indicate the dates that written documents on this subject 
were prepared and (2) provide those documents.

V. T A P S  T a r if f s  U nd er T S M  v . Explanatory Statement P ro g n o s t ic a t io n s

14. Tariff Levels under TSM  (1990-2011):
•  A  What accounts for the radically differences between (a) the tariff outcomes 

calculated by the RCA  and the FERC  Trial Staff and Administrative Law 
Judge and (b) the prognostications of the 1985 Explanatory Statement?
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• B. Please compare TAPS throughput from Jan. 1, 1986 through Dec. 31,
2006 to the forecast figures used in the Explanatory Statement 
prognostications?

• C. All other things being equal, in comparing actual results to 1985 
projections, shouldn’t increased production and reduced federal income tax 
rates have resulted in decreased tariffs, compared to 1985 projections?

15. Other Representations.
• A. In view of the facts that (a) tariffs under .he 1985 settlement were 

significantly higher than a standard DOC tariff would have been and (b) the 
RCA, FERC Trial Staff and FERC Administrative Law Judge concur that 
actual tariffs filed in compliance with the settlement agreement have been 
excessive, what is the basis for the prognostications of the 1985 Explanatory 
Statement and the 2001 statements of the Department of Law's counsel, on 
behalf of the State, to the RCA that the 1985 TAPS Settlement Agreement 
"has performed better than expected"?

16. Dismantling, Removal & Restoration (DR&R).
• A. What specific settlement benefits did the State receive from granting, 

through the 1985 settlement, DR&R collection terms to the TAPS owners that, 
according to the 1986 calculations of the APUC Staff Expert Witness, 
increased the estimated settlement gains to the TAPS Owners by more than 
50 percent?

• B. In the two decades since this defect in the 1985 Settlement terms was 
identified and the resulting after-tax, off-book gains to the TAPS Owners were 
quantified, what steps dio the Department of Law and its consultants take to 
remedy this situation?

• C. In 2000, the Department of Law became aware that a 1988 ruling by the 
U.S. Internal Revenue Service increased the tariff gains to PAPS Owners by 
making the DR&R pre-collections (which had been "giossed up" under the 
settlement terms to pay federal income tax) tax-deductible. At that time, the 
attorney representing the Department of Law promised the Legislature the 
attorneys and accountants would get to the bottom of this issue and remedy it. 
What substantive actions (if an>') have the Department of Law and its 
consultants taken in the intervening six years to remedy this problem and
v 'at is the status of these efforts?

(VI.) Natural G as  P ip e lin e  Tariffs

17. Sensitivity to Pipeline Tariffs.
• A. Has the State prepared estimates of project tariffs for a proposed natural 

gas line? If so: (1) What is the range of the tariff estimate per mmBTU? (2) 
Does the variation in estimates reflect (a) differences in project costs, (b) 
unceita inty about FERC inputs, treatment of costs and other factors critical to 
tariff methodology, or (c) both?

• B. Does the EconOne estimate of approximately S1 50 per mmBTU, ,jlus or 
minus 20%, incorporate uncertainty about FERC inputs, treatment of costs 
and other factors critical to tariff methodology?
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• C. Does the State believe that natural gas trades at a discount to oil? If so, 
does that discount factor increase project sensitivity to tariffs?

18. Strategies to Reduce Sensitivity to Pipeline Tariffs.
• A. Have State tariff managers presented a strategy (with timelines for data 

cubmission and analysis, agency and court review procedures) that will 
ensure that just and reasonable gas pipeline tariffs are established in a timely 
manner?

• B. On May 12, 2006, a Department of Law consultant representing the 
Administration assured legislators that, at least in theory, producers could be 
expected to contain pipeline costs to a greater extent than independent 
pipeline builders because, as shippers, they would have to pay the tariff. (1) 
Has the Department of Law explained the apparent contradiction between the 
historical reality of TAPS tariff charges and his statement?

(VII.) P ip e lin e  T a riff M anagem ent Issues

19. Payments to Department of Law Consultants.
• A.. It has been reported that between 1981 and June 30,1997, the 

Department of Law paid Morrison & Foerster and its associates more than 
S20 million for legal assistance associated with TAPS tariffs..Does this 
amount include payments to accountants working with Morrison & Foerster, 
including Dr. Thomas Horst?

• B. How much did the State of Alaska pay Morrison & Foerster and its 
associates, including Dr. Thomas Horst, for work on TAPS tariff issues 
between July 1, 1997 and June 30, 2003?

• C. According to the Alaska Budget Report, between July 2003 and the end of
2006 the State paid the law firm of Morrison & Foerster $12.3 million for legal 
services and negotiations. Does this payment include payments for work on 
TAPS, including payments to Dr. Thomas Horst, for work on TAPS tariff 
issues?

• D. Between July 2003 and the end of 2006, how much did tiie State of Alaska 
pay Morrison & Foerster and its associate accountants, including Dr. Thomas 
Horst, for work on TAPS tariff issues?

20. Responsibility for State Pipeline Tariff Policy. The Alaska Pipeline Act lists ten 
general powers and duties of the RCA under which that agency regulates pipelines and 
pipeline carriers in the state. The Final subsection states that the commission

(10) shall provide all reasonable assistance to the Department of Law in 
intervening in. offering evidence in, and participating in proceedings 
involving a pipeline carrier or affiliated interest and affecting the interests 
of the state, before an officer, department, board, commission, or court of 
another state or the United States

• A. Apart from this statutory reference to the Department of Law, please 
identify any statutes that specifically assign responsibility for pipeline tariff 
policy to the Department of Law.



I

• B. The various sections of the Civil Division of the Department of Law handle 
legal matters and provide legal advice to the agencies of the executive 
branch. What state agency has statutory authority to set and review pipeline 
tariff policies?

• C. Please identify any functions of State government for which the Civil 
Division of the Department of Law not only handles legal matters associated 
with implementing policy, but also has (1) statutory and/or (2) de facto 
responsibility for setting and reviewing that policy.
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Thank you for the opportunity to testify today on petroleum pipeline tariff issues. Pipeline 
transportation arrangements are critical to petroleum development. For this reason, I 
commend this committee for its initial effort to explore this important subject last March, 
and for your follow-up today. I am testifying today on my own behalf.

Mr. Chairman, it is no secret that I believe that responsibility for State petroleum tariff 
policy formulation rightly belongs with a line agency, such as the Department of Natural 
Resources. In most areas of State governance, the Department of Law serves a client 
agency by handling legal matters under the direction of that agency. But in the case of 
pipeline tariff management, that's not the way it works. I believe recent developments on 
TAPS and the proposed natural gas pipeline combine to confirm the importance of 
ensuring that clearly considered policy goals and directives are driving State actions in 
this important a rea .1

In broad terms, the importance of TAPS tariffs to the State Treasury is outlined in an 
analysis I prepared in February 2007 for the Alaska Budget Report on fiscal impacts of 
the TAPS tariff cases before FERC and the State Supreme Court. Mr. Chairman, that 
report was by no means perfect. But to the best of my knowledge, at the time I prepared 
these estimates, those were the only comprehensive numbers out there. Strange as it 
may seem, despite the important effects of TAPS tariffs on State revenue and the time 
and energy the Legislature spent in 2006 looking at the petroleum revenue picture, the 
State had not published (and, I suspect, may not have performed) a comprehensive, 
quantitative assessment of potential TAPS tariff legation effects on State revenue. I 
estimate that since I completed that report earlier this year, the State treasury has lost 
another $55 million due to excess TAPS tariffs, based on the difference between FERC 
and RCA tariffs /'

I therefore commend you for your efforts today and encourage you to look very carefully 
at what has happened since you met in March to learn about a FERC document that 
excoriated the TAPS Owners' defense of their high filed TAPS tariffs.

1 My comments are based on three decades of observation of North Slope petroleum development as a 
reporter, as a public servant (including six years on the inside as a policy analyst in the Governor's Office -  
three years working on budget and revenue issues and three years as a senior advisor to the Governor on 
oil and gas policy) and as a consultant

? For background information on the basis of this estimate, see: Rir' ,rd A Fineberg, Historical and Current 
State Revenue Loss Quantified: Difference Between RCA 's 2002 TAPS Tariff Order And State's 1985 
Pipeline Tariff Agreement Costs State More Than $400 per Minute, Feb. 28, 2007 (prepared for the Alaska 
Budget Report; on-line at http://www finebergresearch com)

http://www


Richard A Fineberg / Twenty Questions on Pipeline Tariff Is su e s
Testimony - State House Resources Committee / June 7, 2 0 0 7  (Page  2)

At the March 5 hearing, Steve Brose, an attorney for the T APS Owners, told you that the 
Feb, 16, 1007 FERC Trial Staff brief was just the view of one guy in Washington. That 
evidently wasn't the case, And Mr. Brose assured you that the TAPS Owners would be 
responding to the FERC Trial Staff brief "quite vigorously." Despite that defense, FERC 
Administrative Law Judge Carmen Citron’s May 17 decision closely followed the 
arguments of the FERC Trial Staff and the TAPS Owners went down in flames. The 
judge recommended that the FERC reduce TAPS tariffs to levels near those ordered by 
the RCA, I'm not altogemer surprised that the TAPS Owners declined to appear today.3

Since you last c inverted to consider this issue, attorneys for the TAPS Owners made 
another vigorous appearance in another venue: They appeared before the Alaska 
Supreme Court in Anchorage March 13 to appeal the challenge to the RCA's 2002 
decision and order requiring the TAPS owners to reduce tariffs on in-state shipments to 
approximately S1.96 per barrel.4 In my estimation, the TAPS Owners' appearance before 
the State Supreme Court was the latest example of their use of everything but the 
kitchen sink and meaningful ratemaking d a tj to justify their unreasonably high tariffs. 
Here, too, their arguments were vigorous.

And no wonder: Whatever the TAPS Owners' odds of success before the State 
Supreme Court, a filed tariff in excess of just and reasonable rates enables the major 
TAPS Owner o retain hundreds of thousands of dollars per day that they would have to 
pay the State.6 As a practical matter, it is often -  if not always -  more difficult to collect 
refunds after the fact than to collect the right amount in the first place.6 Chalk up the lost 
refunds to another example of the price the State pays for its historical failure to respond 
with alacrity to the TAPS Carriers' high filed tariffs.

I believe the FERC decision is unusual in the remarkable degree to which Judge 
Cintron's decision lines up with the principal arguments of the FERC Trial Staff and the 
protesting shippers. For example, in setting out the methodology and in her findings and 
conclusions, the FERC judge adopted Anadarko and Tesoro's tariff numbers.1 I can't

3 Presiding Administrative Law Judge Carmen A Cintron, "Initial Decision," in B P  Pipelines (Alaska) Inc , et 
at (FERC Docket No IS05-82-002, etc ), May 17, 2007, passim

J See Regulatory Commission of Alaska, Order Rejecting 1997. 1998. 1999 and 2000 Filed TAPS Rates; 
Setting Just and Reasonab le Rates. Requiring Refunds and Filings; and Outlining Phase II Issues (Docket 
Nos P-97-4 and P-97-7, Order P-97-4(151) I P-97-7[110] ), Nov 26. 2002 (I have discussed the 
significance of this order in various articles posted on my web site since I initialed that enterprise in 
September 2004.)

5 Two simple facts explain this problem: (1) For every dollar paid in tariffs, the State loses approximately 
SO 25 (2) Three major oil companies own more than 95% of TAPS and control a roughly similar share of 
North Slope production. For a producer shipping its own oil. excess tariff payments are an internal transfer 
payment, not a cash outlay

6 If Judge Cintron's Initial Decision stands, it appears that future tariffs will be lowered to approximately
S2 00 per barrel, but the Stale will not be able to collect lull relunds on the difference between that level and 
higher Hied past tariffs Rather, the refunds she ordered for 2005 and 2006 will be based on the difference 
between ttie filed tariffs for CY 2004 and the filed CY 2005 and 2006 tariffs ("Initial Decision," p 106.)

Filed tariffs in CY 2004 averaged approximately S3 11 -  more than S1 00 per barrel above what Judge 
Cintron's order sets as the |ust and reasonable tariff for TAPS shipments. (See: Historical and Current State 
Revenue Loss Quantified Difference Between RCA 's 2002 TAPS  Tariff Order And  State's 1985 Pipeline 
Tariff Agreement Costs State More Than $400 per Minute. Figure 1, note 5 .)

7 "Initial Decision." p. 40
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assess for you the odds that the FERC itself will uphold Judge Cintron's May 17 Initial 
Decision. But I can tell you this: Since Tesoro launched its protest of TAPS tariffs at the 
Alaska Public Utilities Commission (predecessor to the RCA) in 1996, the TAPS Owners 
have lost every major challenge their high tariffs.8 In view of the foregoing, my guess 
-  and my hope for the State -  is this: At the end of the day, the Courts are likely to find 
that the law and the public interest lie with the protesting shippers.

Near the end of her May 17 decision, Judge Cintron devoted a few brief paragraphs to 
the State's primary argument in this proceeding. The State had argued that "(t]he State's 
protests of the TAPS Carriers' proposed 2005 and 2006 tariffs raise a single, simple 
question -  can the TAPS Carriers charge vastly different rates for transportation of oil 
solely on the basis of where shippers take their oil after it leaves TAPS?"9 Judge 
Cintron's decision concluded that her findings on behalf of the shippers rendered the 
State's principal argument in this case moot.10 Judge Cintron also ordered that the

B A quick summary of these decisions follows:
In its 2002 decision and subsequent orders on TAPS tariffs, the RCA upheld the protests of 

Independent shippers that tariffs charged by the TAPS Owners were excessive. In doing so, the 
Commission rejected arguments by the State of Alaska and the TAPS Owners In that proceeding, the State, 
represented by the Department of Law and its consultants, argued to the effect that TAPS tariffs filed under 
the 1985 TAPS Settlement Agreement serve Alaska public policy interests well and should remain in place 

The State joined the TAPS Carriers in appealing the RCA's 2002 decision; in January 2006. the Alaska 
Superior Court upheld the RCA decision "in all respects," rejecting the arguments of the Carriers d the 
State. The State subsequently withdrew from the TAPS Carriers' appeal to the State Supreme Court 

In December 2004, the State and indepr" dent shippers Anadarko and Tesoro (A/T) protested TAPS 
tariffs filed by the Carriers at FERC The Department of Law has emphasized that the State's protest at 
FERC is based on different grounds from the protests brought by the independent shippers

On Feb 16. 2007. the various parlies to the FERC proceeding filed their initial briefs with the FERC 
Administrative Law Judge, who is charged with the task of determining facts and laying out the principal 
arguments for the commission itself Unlike the independent shippers, who argued that the filed tariffs were 
excessive, the State's principal argument was that the tariffs should be reduced because the different tariffs 
would be discriminatory and would therefore violate the Interstate Commerce Act In the estimation ol many 
observers the most notable brief was filed by the FERC Trial Staff, which supported the A/T position and 
rejected the arguments of the Carriers The FERC Trial Staff took no position on the State's principal 
argument, arguing that a just and reasonable tariff at FERC would bring the FERC and RCA tariffs into line, 
removing the tariff differential the State argued would be discriminatory The FERC Trial Staff also supported 
a single tariff on TAPS.

(For citations and additional discussion see: Richard A Fineberg, A la ska  D epartm ent o f Law  Imitates 
W rong-W ay Corrigan  Fam ou s  Aviator Left N ew  York For L A . L a n d ed  m Ire land  -  W ith in creas ing  
recogn ition focu s ing  on T rans-A laska P ipe lin e  System  t T A P S ) sh ipp ing  costs, does the pecu lia r h istory nf 
T A PS  tariff rate-making ho ld  le sso n s  for the p roposed  natural oas  p ip e lin e '> [March 2. 2007 web site 
comment.))

9 "Initial Post-Hearing Brief of the State of Alaska," in B P  P ipe lin es  (A laska) Inc . et a l (FERC Docket No 
IS05-82-002, etc.). Feb. 16. 2007, p 11.

10 "Initial Decision," pp 112-113 In her 277-paragraph decision. Judge Cintron dealt with the State's
principal argument between paragraphs 258-263 In that section, she wrote:

It has been found in this initial decision that the TAPS interstate rates for 2005 and 2006 are unjust and 
unreasonable Thus, this decision contemplates new rate filings that will be substantially less than the 
Carriers 2005 and 2006 original filings This new rate will be similar to the rates proposed by 
Anadarko/Tesoro Anadarko/Tesoro’s Opinion 154-B TOC interstate rate calculation for transport of a 
barrel from Pump Station No 1 to the Valdez Marine terminal is S2 04 for 2006 and $1 83 for 2006. 
Anadarko/lesoro’s calculations shown in Illustration Number 1 above were adopted in this decision 
The State's Opinion 154-B reference rale in this proceeding for the interstate rates, for transport of one 
barrel from Pump Station No 1 to the Valdez Marine Terminal is $1 96 and $2 05 lor 2005 and 2006,
respectively The intrastate rate set by the RCA is S1 96 to transport a barrel of oil from Pump Station
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Carriers file a single, uniform tariff annually, rejecting what I think most observers 
consider to be the State's second most important argument in this case .11

I am also troubled by apparent inconsistencies in some of the State's positions. Here 
are two examples:

■♦The State appears to have reversed itself on one of the fundamental premises 
of the 1985 TAPS Settlement Agreement between the TAPS Owners and the State, 
represented by the Department of Law and its consultants. As recently as its 2004 Court 
appeal of the RCA's 2002 order reducing TAPS tariffs, the State was attempting to argue 
-  in concert with the TAPS Owners -  that the 1985 settlement can only be understood 
as a package established by trade-offs, individual tariff elements spelled out in the 
settlement and in annual tariff filings have no meaning.12 But in its Initial Post-Hearing 
Brief in the CY 2005-2006 FERC tariff proceedings, the State testified that "[tjhere can 
be no genuine debate over he fact that TSM [TAPS Settlemem Methodology] 
depreciation is actual depreciation for ratemaking purposes."13

-♦ In its initial post-hearing brief, the State, through the Department of Law and 
its consultants, argued that "the State has demonstrated that the reduced intrastate rate 
ordered by the RCA contributes at least its 'fair share' of earnings required to meet the 
maintenance and operating costs on TAPS and to yield a fair return on the property."14 
How does the State reconcile its present support of the relatively low TAPS tariff levels it 
opposed for nearly two decades, and as recently as 2004? And How does the State 
reconcile its present support of the relatively low TAPS tariff levels it opposed as recently 
as 2004 with its previous assertions to FERC that the much higher tariffs filed under the 
1985 TAPS Settlement Agreement were both "cost-based" and "fair and reasonable"?15

While both reversals are welcome, their inconsistency with prior stated and vehemently 
argued positions suggests to me that State tariff argumentation may be driven more by 
tactical legal maneuvering than by firmly grounded policy considerations. Coming at this

No 1 to the Valdez Marine Terminal The difference between these ra ltj and the RCA estab lished  
intrastate rate are minimal Accordingly, the discrimination has been alleviated and the Stale's 
discrimination claims are rendered moot |Par 263; citations omitted ]

"Initial D ecision,” p 110

State of Alaska, "Appeal of the Regulatory Commission of Alaska's Order No P-97-4(151)," in Amerada 
Hess Pipeline Corporation, et al., vs Regulatory Commission ol Alaska (State of Alaska Superior Court 
Case No 3AN-02-135112 Cl). Mar 1 ,2004.p 45 (Filed by Senior Assistant Attorney General Janice 
Gregg Levy . Robert H Loeffler and Bradley S Lui, Morrison & Foerster, LLP for Attorney General Gregg D 
Renkes ) The S 'ate's 2004 appeal referenced the representations of the Explanatory Statement o f the State 
o l Alaska and the United States Department of Justice in support o l Settlement Offer at p 33

"  "Initial Post-Hearing Brief of the State of Alaska," p 24 (This passage summarizes similar arguments al 
pp 3 and 18-23 )

'4 "Initial Post-Hearing Brief of the State ol Alaska." p 86

15 See, lor example, State of Alaska and United Slates Department of Justice. Explanatory Statement o l the 
State of A laska and the United States Department of Justice in support o l Settlement Offer (submitted to 
Federal Energy Regulatory Commission with settlement olfer in Docket No OR 78-1, etc ). June 28, 1985,
pp 2, 89 (Filed by Attorney General Norman C Gorsuch and Assistant Attorney General and Robert M
Maynard, State of Alaska, Robert H Loeffler, Steven S Rosenthal and W Stephen Smith, Morrison & 
Foerster [State of Alaska) and Acting Assistant Attorney General [Antitrust Division] Charles F Rule. Energy 
Section Chief Melanie Stewart Cutler and Special Litigation Counsel to the Assistant Attorney General 
(Antitrust Division) Donald A Kaplan [U S Department of Justice )
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lale date, I think it is important to ask how much money the State has lost and how much 
North Slope development has suffered due to the State's failure to understand and 
correct its long-held positions on tariff matters in a timely manner.16

In sum, a slew of important and long-delayed decisions and statements have borne out 
the long-held concerns of critics of the 1985 TAPS tariff settlement. Since 2002, a series 
of major legal decisions have fallen like dominoes against the TAPS Owners and against 
the positions the State argued vociferously until last year. But the fact remains: In the 
dacade since Tesoro filed its first challenge to TAPS in-state tariffs, excessive TAPS 
tariffs have enabled the TAPS Owners to reduce their payments to the State by more 
than $1.1 billion (based on the RCA standard). And as careful examination of the FERC 
administrative law judge's decision demonstrates, the longer an excessive tariff is in 
piace, the harder it becomes to collect full refunds,17 In light of the fact (or apparent 
probability) that refunds will not fully attain that level, I believe the correct standard for 
State petroleum pipeline tariff policy analysis is to calculate what the State should have 
received if, instead of pressing its aggressive support of the TAPS Owners' position, the 
State had operated from its intent, clearly stated on the date of the 1985 settlement, to 
stand in the shoes of the Shippers.

In preparing for this hearing, I made a list of questions about State petroleum pipeline 
tariff policy that I wanted to see answered. Based on the difficulty this committee 
encountered obtaining information on the significance of the FERC Trial Staff’s Feb. 16 
brief in its March 5 hearing, I thought that a checklist covering background issues and 
recent developments in this complicated and important area might prove useful today 
The twenty questions I came up with cover seven areas:

• Fiscal Impacts of TAPS Tariff Challenges on State Revenue;
• State Position in Current FERC Proceedings;
• Independent Producers and Shippers;
• Duty to Cooperate in Defending the 1985 TAPS Settlement Agreement;
• TAPS Tariffs Under TSM v. Explanatory Statement Prognostications:
• Natural Gas Pipeline Tariffs; and
• Tariff Management Issues, including locus of responsibility for setting tariff policy 

and information about the Department of Law's consultants.

The intent of these questions is to help assess the current TAPS tariff situation, looking 
forward, and to discover what lessons the TAPS experiences holds for the proposed 
North Slope natural gas project. To the extent that many of these questions seek 
historical information, that is because TAPS tariff management issues demonstrate 
anew, in the Spring of 2007, the maxim of philosopher George Santayana that those 
who do not understand history are compelled to repeat it. If you find these questions 
worthy of your attention and you do not have substantive answers to them by the close 
of this hearing, I respectfully request that you forward them to the Attorney General for 
his consideration and written response.

16 During informal discussion, representatives of the Department of Law have told me that I am not giving 
the State's attorneys and their consultants sufficient credit for their efforts at FERC One thing I hope to learn 
from the Department of Law today is exactly what the department believes it has accomplished in the FERC 
proceeding

17 See footnote 6. above.
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I. F is ca l Im pacts o f T A P S  T a riff Cha llenges on State Revenue

1. Fiscal Outcomes of Current Tariff Challenges. During the Mar. 5, 2007 State House 
Resources Committee hearing on TAPS tariff litigation at FERC, the Department of 
Revenue was unable to provide written information on its estimate of the fiscal impacts 
of the tariff case. The department provided a verbal estimate of potential gains to the 
State Treasure from a litigation victory for years 2005 through 2008 of $818 million. 
(Department of Revenue Tax Division Director Jon Iverson told the committee that its 
estimate was based on work that had just begun that morning; a one-page sheet 
containing that estimate was sent to legislators shortly after the hearing.) Recently, 
Petroleum News reported that the Department of Revenue now estimates the four-year 
sums at issue to be about $600 million.

• A. Please identify the factors that account for the change in the Department 
of Revenue's latest refund estimate.

• B. When did the Department of Law ask the Department of Revenue to 
quantify the impacts of the CY 2005 and CY 2006 tariff protests?

• C. When tariffs for CY 2008 will not be filed until December 2007, how was 
the CY 2008 estimate derived?

• D. When actual tariff data exists for CY 2005 through CY 2007 but future tariff 
data are not yet available, was it appropriate to include CY 2008 estimates 
with the three prior years?

• E. Did the Department of Revenue estimate revenue lost, based on the 
difference between the RCA tariff and the FERC tariff, for CY 2003 and CY 
2004, or the full amount of the difference between a timely filing of a TOC 
tariff and the actual filed TSM?

• F. Why did estimates of future impacts terminate with CY 2008?

2. State CY 2004 TAPS Tariff Overcharge Protest at FERC. The State formally 
protested certain TAPS tariff charges in the CY 2004 tariff on Dec. 15, 2003. (This 
protest was not mentioned in the March 5, 2007 State House Resources Committee 
hearing.)

• A. Please indicate the status or disposition of each of those alleged TAPS 
tariff overcharges.

• B. Please indicate the estimated amount of the state revenue that was 
potentially at issue for 2004 and specify whether those amounts were 
included in the figures presented in response to Question 1, above.

3. State CY 2005 and CY 2006 TAPS Tariff Overcharge Protests at FERC. The State 
formally protested certain TAPS tariff charges in the CY 2005 and CY 2006 tariffs.
(These protests were not discussed in the March 5, 2007 State House Resources 
Committee hearing.)

• A. Is the State still seeking recovery of revenue lost due to alleged CY 2005
and CY 2006 tariff overcharges by the TAPS Carriers?

• B. If not, how were the State's protests resolved?
• C. If so, please indicate the status of the challenge to each of those alleged

TAPS tariff overcharges
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• D. Please indicate the estimated amount of the state revenue that was 
potentially at issue for 2005 and 2006 and specify whether those amounts 
were included the figures presented in response to Question 1, above.

4. Fiscal Outcomes of Tariff Protests Since 1996. It is conservatively estimated that 
since Tesoro first protested TAPS tariff overcharges in 1996, the State Treasury has lost 
at least $1.1 billion in reduced royalty and tax payments due to TAPS tariff overcharges. 
Yet, through most of that period, the State, represented by the Department of Law and 
its consultants, has sided with the TAPS Carriers against challenges to their tariffs. 
During this period, the State tariff protests filed at FERC by the Department of Law and 
its consultants sought tariff reductions on specific tariff elements that, in the Department 
of Law's view, were inconsistent with the 1985 settlement terms (rather than 
overcharges compared to the s'atutory standard of a "just and reasonable" tariff under 
AS 42.06 or comparable federal statutes). The FERC trial staff and ALJ decision confirm 
that protests under the latter grounds result in much larger refund payments to the Slate 
Treasury than protests the State filed.

• A. Please provide estimates of the annual amounts that might be obtained in 
refunds tor tariff items the State has protested during this period as 
inconsistent with TSM terms.

• B. Please provide comparable estimates of the annual amounts that might 
have been obtained in refunds for tariff overcharges such as those alleged by 
Anadarko and Tesoro under the statutory standard of a "just and reasonable" 
tariff under AS 42.06 or comparable federal statute.

5. Tariffs below TAPS Settlement Agreement Ceiling. In November 1997, the State, led 
by the Department of Law and its consultants, entered into an agreement with the TAPS 
Carriers known as the "Capacity Settlement Agreement" (CSA). The CSA was designed 
to induce rate competition on TAPS, bringing about reduced tariffs over the next decade. 
According to the Attorney General, "(t)his settlement is historic because it assures 
competition among pipeline carriers to lower their rates." From testimony in the RCA 
rate case, it appears that as of 2001 the CSA agreement had resulted in very little rate 
reduction on TAPS. Moreover, in the decade since the settlement, the TAPS Carriers 
have increased tariffs significantly.

• A. For oil shipped under FERC tariffs since Jan. 1, 1998, please provide, by 
year, the average amount per-barrel by which the annual TAPS Settlement 
Agreement ceiling has exceeded actual TAPS tariffs under FERC jurisdiction.

• B. Have the Department of Law and/or its consultants analyzed the CSA to 
determine whether excess capacity naturally occurring on TAPS due to 
reduced throughput would have resulted in (a) the filed below-ceiling tariffs on 
TAPS and/or (b) additional tariff reductions?

• C. If so. can you provide those analyses?

II. State P o s it io n  in Current FER C  P roceed ings

6. Tariff Levels. In the CY 2005-2006 FERC tariff proceedings, the State, through the 
Department of Law and its consultants, testified that "the State has demonstrated that 
the reduced intrastate rate ordered by the RCA contributes at least its 'fair share' of
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earnings required to meet the maintenance and operating costs on TAPS and to yield a 
fair return on the property."18

• A. How does the State reconcile its present support of the relatively iow 
TAPS tariff levels it opposed for nearly two decades, and as recent'y as 2004?

• B. How does the State reconcile its present support of the relatively low 
TAPS tariff levels it opposed as recently us 2004 with its previous assertions 
to FERC that the much higher tariffs filed under the 1985 TAPS Settlement 
Agreement were both "cost-based" and "fair and reasonable"?19

7. Depreciation. In its Initial Post-Hearing Brief in the CY 2005-2006 FERC tariff 
proceedings, the State, through the Department of Law and its consultants, testified that 
"(t]here can be no genuine debate over the fact that TSM depreciation is actual 
depreciation for ratemaking purposes."20 But throughout But throughout RCA case and 
as recently as 2004, the State, through the Department of Law and its consultants, 
argued an apparently contradictory position. For example, in its March 1, 2004 
opposition to the RCA decision that TAPS tariff filings were based on a clear statement 
of annual depreciation laid out in the 1985 settlement, the State arguod that "the 
depreciation schedule in the TSM calculations does not represent a depreciation 
schedule for TAPS in any conventional sense" and warned that "a rule that a settlement 
depreciation schedule or any other depreciation schedule not approved for regulatory 
purposes constitutes ’actual depreciation’ will lead to unreasonable results."21 The 1985 
Settlement Agreement's hyper-accelerated depreciation allowed the TAPS owners early 
recovery of their expenditures, enabling the TAPS owners to avoid paying refunds. But 
in 2001 the RCA found -  as Tesoro had argued before the FERC -  that the Carriers 
were seeking an unjustified double recovery of depreciation through tariff levels 
permitted under TSM.

• A. How did the Department of Law and its consultants arrive at the decision 
to reverse its long-held position that no element of the 1985 settlement can 
be viewed outside the context of the settlement because TSM is the product

8 "Initial Pnst-Hearing Brief of the State ol Alaska." in B P  Pipelines (Alaska) In c . et a l (FERC Docket No 
IS05-82-002, etc ). Feb 16. 2007, p 86

19 See. for example. State of Alaska and United Stales Department of Justice. Explanatory Statement o f the 
State o l Alaska and the United Sta les Department o l Justice in support o l Settlement Offer (submitted to 
Federal Energy Regulatory Commission with settlement offer in Docket No OR <8-1. etc ), June 28, 1985. 
pp 2, 89 (Filed by Attorney General Norman C Gorsuch and Assistant Attorney General and Robert M 
Maynard. Slate of Alaska. Robert H Loefller, Steven S Rosenthal and W Stephen Smith. Morrison & 
Foerster [State of Alaska] and Acting Assistant ''"orney General [Antitrust Division] Charles F Rule. Energy 
Section Chief Melanie Stewarl Cutler and Specie litigation Counsel to the Assistant Attorney General 
[Antitrust Division] Donald A Kaplan [U S. Department of Justice )
20"Initial Post-Hearing Brief of the State of Alaska," p 24 (This passage summarizes similar arguments a! 
pp 3 and 18-23 )

21 Slate of Alaska. "Appeal of the Regulatory Commission of Alaska's Order No P-97-4(151)." in Amerada 
Hess Pipeline Corporation, et al., vs Regulatory Commission of Alaska (State of Alaska Superior Court 
Case No 3AN-02-135112 Cl). Mar. 1. 2004. p. 45 (Filed by Senior Assistant Attorney General Janice 
Gregg Levy , Robert H Loeffler and Bradley S Lui, Morrison & Foerster. LLP for Attorney General Gregg D 
Renkes ) The State's 2004 appeal referenced the representations of the Explanatory Statement o l the State 
o f Alaska and the United States Department o f Justice in supr "d  of Settlement Offer at p 33
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of a negotiated settlement involving many in*er-related compromises and 
tradeoffs?22

• B. Could a better explanation for this switch in a long-held position have 
enhanced the State's credibility in this proceeding?

• C. Why did it take the Department of Law and its consultants 20 years to 
recognize that the Carriers' tariff filings under TSM were double-counting 
depreciation expenses to overcharge independent shippers?

8. Per-Barrel Allowance. Some observers believe that the 1985 TAPS Settlement 
Agreement departed significantly from principles of cost-based ratemaking by replacing 
the return profit calculation applied through 1989 with a per-barrel allowance (inflation- 
adjusted annually from a CY 1983 starting point of $0.35 per barrel). Under the 1985 
agreement, beginning in 1990 the major profit element on TAPS was no longer related to 
the costs incorporated in the rate base.

• A. Have the Department of Law and its consultants compared the amounts 
the TAPS Carriers have gained through tariff collections realized through the 
inflation-adjusted per-barrel allowance in effect under TSM since 1990, plus 
other profit elements, to an allowable standard rate of return profits on a 
depreciated rate base under a standard cost-based ratemaking method?

9. May 17, 2007 FERC Administrative Law Judge Decision. The FERC Administrative 
Law Judge supported the A/T arguments, and recommended that the commission ord- 
reduced tariffs filed by the TAPS Carriers from over $5.00 per barrel to a level 
approaching the $1.96 per barrel tariffs ordered by the RCA in 2002 for in-state 
sh ipm en t, thus rendering moot the Department of Law's petition for a lower tariff on 
grounds of discrim ination under the Interstate Commerce Act.

• A. Please identify the specific items in the ALJ decision in which the State 
believes it achieved significant victories.

• B. For each point on which the State believed it achieved significant gains, 
please provide a statement of the fiscal impact of each item and/or a brief 
summary of the policy implications of that item.

III. Independent P rodu ce rs  anc. Sh ippers

9. The State and Independent Producers/Shippers. According to the Explanatory 
Statement on the 1985 settlement agreement, because there is no other practical means 
to ship oil from the North Slope. "Alaska stands in the shoes of both past and future 
shippers . . . .  Alaska's interests are coextensive with shippers."23

• A. How do the Department of Law and its consultants reconcile the State's 
prolonged opposition to independent shipper challenges to excessive TAPS 
tariifs with its assertions (e g , in the Explanatory Statement accompanying

11 Stale of Alaska and United States Department of Justice, Exp lanatory Statem ent o f the State o l A la sk a  
and the U n ited  Sta tes Departm ent o f Ju s tice  in support o l Settlem ent O ffe r (Federal Energy Regulatory 
Commission, Docket No OR 78-1. etc , pp  3-4 (quoted in State Brief. Mar 1, 2004, pp 32-33)

23 Exp lanatory  S tatem ent o f the State o f  A la ska  and  the United States D epartm ent o f  Ju s tice  in suppo tl o l 
Settlem ent Offer, p 18
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the submission of the 1985 settlement agreement to FERC) that Alaska 
stands in the shoes of the shippers?

• B. Does the prolonged levy of excessive TAPS tariffs handicap independent 
producers, who must pay the excess tariffs out of pocket?

• C. Does the prolonged levy of excessive TAPS tariffs have a chilling effect on 
North Slope exploration and development by companies other than the TAPS 
owners?

10. Excess Tariff Handicaps to Independent Shippers. The FERC Administrative Law 
Judge concluded, citing A/T's numbers for CY 2006, that adoption of TOC (Trended 
Original Cost) methodology for TAPS would produce a tariff very near that of the RCA's 
DOC (Depreciated Original Cost) tariff. Using A/T's comparison of that rate to the TAPS 
Carriers' rejected proxy tariff, it appears that the major differences between the A/T TOC 
tariff of S2.04 per barrel and the TAPS Carriers' rejected TOC tariff of $5.53 per barrel 
are: Return Allowance ("return on equity)", Depreciation, Deferred Earnings and Income 
Tax Allowance. The first two items are associated, respectively, with Items 7. and 8., 
above; the third item represents payments to the Carriers for trending (inflation-adjusting) 
the rate base, the final item represents collections from shippers to pay the income tax 
on pre-tax net revenue. These four items represent charges in excess of a "fair and 
reasonable" or "just and reasonable" tariff, both of which allow the Carriers a reasonable 
return on their property.

• A. When a TAPS Owner ships its own oil, tariff charges in excess of actual 
costs represent internal transfer payments between the production and the 
transportation arms of the company. In contrast, the independent shipper 
must pay these costs out of pocket. Has the Department of Law asked its 
consultants or the Department of Revenue to quantify the handicap to 
independent shippers on TAPS of excess charges under the TAPS 
Settlement Methodology?

• B. If so, please provide that information on an aggregate and a per-barrel 
basis

• C . Compared to TAPS tariffs filed under the 1985 settlement methodology , 
correction of these four specific tariff elements in the filed 2006 tariffs would 
reduce TAPS tariff revenue by approximately 60% (from more than $5.00 per 
barrel to approximately S2 00 per barrel). By comparison, if the State 
prevailed in its protest of specific elements of the 2006 tariff, what would the 
reduction to TAPS tariffs have been on an aggregate and a per-barrel basis?

• D. For CY 2003, 2004 and 2005, following the A/T methodology please 
provide the amounts of corrections to the four specific tariff elements 
discussed in this question on an aggregate and per-barrel basis.

• E By comparison, For CY 2003, 2004 and 2005, if the State were successful 
in its protest of specific tariff elements, what would the reduction to TAPS 
tariffs have been on an aggregate and a per-barrel basis?

11. Antitrust Issues. In a 1996 interview, Conoco CEO Archie Dunham discussed 
Conoco’s 1993 trade of its Milne Point field to BP for a Gulf of Mexico property and its 
departure from Alaska with Hart's Oil <S Gas Investor. At the time of its departure from 
Alaska iri 1993, Conoco was the only independent (non-TAPS owner) field operator on 
the North Slope, In the 1996 interview, Dunham commented "It broke my heart to trade
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Milne Point but we had to do it. All the value of that property was taken away from us in 
the pipeline tariffs."2" In 1997 Maritime Endeavor, an independent tanker company, filed 
an antitrust suit against the TAPS Owners and Alyeska Pipeline Service Co. in federal 
court in Juneau, alleging that the TAPS owners were violating antitrust law by using 
technical requirements to prevent an independent tanker from serving the Alyeska 
term inal.25 In October 1997, I prepared a report on TAPS antitrust issues for Oilwatch 
Alaska, in which I recommended that the Department of Law look into the issues raised 
in that report to ensure competition on the North Slope.2,J The Department of Law 
declined to undertake that investigation.

• A. When did the Department of Law become aware of Mr. Dunham's 
statement and what action did it take to determ ine whether there was a 
relationship between pipeline tariffs and the departure from Alaska of the only 
independent operator on the North Slope?

• 8. When did the Department of Law become aware of the Maritime Endeavor 
case and what action did the Department of Law take to determine whether 
the company's complaint had merit?

• C. Are the Department of Law and its consultants aware of any other state or 
region producing more tnan 500,000 bpd in which (1) the only link to market 
is dependent on largely producer-owned transportation links whose average 
cost exceeds 54.00 per barrel and/or (2) three or fewer producers own more 
than 95% of the only pipeline link to market and control a similar share of 
production?

IV. Duty to Coopera te  in Defend ing 1985 TA PS  Settlem ent Agreem ent

12. Duty to Coope-ate in Defending the 1985 TAPS Settlement Agreement. It has been 
suggested that the State, represented by the Department of Law and its consultants, 
actively opposed the protests of Tesoro and other independent shippers at the RCA (and 
its predecessor, the APUC) for the first 7-1/2 years of this case -  and is currently limited 
in its grounds for protesting TAPS tariffs at FERC -  because Section 1-3 of the 1985 
TAPS Settlement Agreement between the State and the Carriers requires that each 
Pi y "cooperate . . .  at its own expense . . .  in defending against any litigation affecting 
the validity and enforceability of this Agreement, or any provision thereof." After 
opposing the independent shippers at the APUC/.RCA for approximately eight years, on 
Feb 28. 2006. the State, represented by the Department of Law and its consultants, 
served notice that the State was withdrawing from case and would not be appearing 
before the State Supreme Court in the final argument on that case.

*4 "Gelling lo the Future First” (inlerview by Leslie Hames), Hart's Oil and Gas Investor. August 1996, p 39

■' Tins antitrust complaml (tiled in U S District court. Juneau, by Maritime Endeavor Associates, LP against 
Alyeska Pipeline Service Company, Inc , and its owners (Case No. J97-010 CV (HRH)]. May 27, 1997) was 
filed along with a companion breach of contract case filed in state court. The state case went first; in that 
case, the judge decided in favor of Maritime and awarded the plaintiffs a S10 million judgment (Judge 
Walter Carpineti, "Memorandum of Decision and Order," in Maritime Endeavor Associates, LP against 
Alyeska Pipeline Service Company (Case No IJU-95-1141 Cl], Sept 30, 1998). The decision was vacated 
and settled out of Court -  reportedly for approximately S10 million As part of the final settlement. Maritime 
dropped the federal antitrust charge

‘t’ Richard A Fineberg, The Biq Squeeze TAPS and the Departure o l Major O il Com panies Who Found Oil 
on Alaska's North S lope  (Oilwatch Alaska, Oct 23, 1997)
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• A. Since the State evidently did not deem itself contractually bound to join the 
TAPS Carriers in actively defending the 1985 TAPS Settlement Agreement 
after Feb. 28, 2006, what factors prompted the State oppose the challenges 
of independent TAPS shippers at the RCA between 1996 and February 28, 
2006, despite the fact that reduced tariffs would augment State revenue and 
promote competition on the North Slope by independent developers?

13. Definition of Duty to Cooperate in Defending the 1985 TAPS Settlement Agreement. 
The 1985 agreement uses ten pages to describe the elements of the settlement 
methodology and contains an additional three page "Index of Defined Terms." Neither 
set of definitions makes reference to Sec. I-3 of the Settlement.

• A. Has the Department of Law attempted to determine the extent to which 
Sec. I-3 constrains the State's current challenges to TAPS tariffs?

• B. Has the Department of Law ever attempted to determine the legal extent to 
which Sec. I-3 of the 1985 settlement agreement constrained the State's 
challenges of possible or actual TAPS tariff overcharges between 1986 and 
the the present?

• C. If so, please (1) indicate the dates that written documents on this subject 
were prepared and (2) provide those documents.

V. TA PS  Ta riffs  U nder TSM  v. Exp lana to ry  Statem ent P rog no st ica tio n s

14. Tariff Levels under TSM (1990-2011): According to the 1985 Explanatory Statement, 
tariff levels between 1990 and 2011 would be comparable to a DOC tariff and far lower 
than tariff implementing a TOC methodology.'7 However, (1) the RCA has determined 
that TSM permitted overcharges of nearly $10 billion through 1996, compared to a DOC 
tariff, and (2) the standard TOC tariff recommended b by the FERC ALJ would reduce 
current TAPS tariffs by more than 60%. The FERC Trial Staff and Administrative Law 
Judge agree that a properly implemented TOC tariff would produce current TAPS tariffs 
to levels very near that of a DOC tariff.

• A. What accounts for the radically differences between (a) the tariff outcomes 
calculated by the RCA and the FERC Trial Staff and Administrative Law 
Judge and (b) the prognostications of the 1985 Explanatory Statement?

• B. Please compare TAPS throughput from Jan. 1, 1986 through Dec. 31,
2006 to the forecast figures used in the Explanatory Statement 
prognostications?

• C. All other things being equal, in comparing actual results to 1985 
projections, snouldn’t increased production and reduced federal income tax 
rates have resulted in decreased tariffs, compared to 1985 projections?

15. Other Representations. In the 1985 Explanatory Statement, the Department of Law 
and its consultants asserted that "(t]he TAPS Settlement Agreement resolves all 
outstanding issues of dispute in regard to the settling carriers’ TAPS tariffs." Moreover,

Exp lanatory  Statem ent o f  the State o t A la s k a  and  the U n ited  Sta tes Departm ent o f Ju s tice  in support o f 
Settlem ent Offer, pp. 88-89 and Appendices 7, 8
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the Explanatory Statement asserted, "(fjrom an administrative standpoint, the TSM will 
be practically as easy to administer as any other methodology."28 In expressing the 
State's strong support for the maintaining the 1985 settlement at the start of the RCA 
hearing in April 2001, the State's consulting counsel told the RCA that the 1985 TAPS 
Settlei. ?nt Agreement "has performed better than expected."

• A. In view of the facts that (a) tariffs under the 1985 settlement were
significantly higher than a standard DOC tariff would have been and (b) the 
RCA, FERC Trial Staff and FERC Administrative Law Judge concur that 
actual tariffs filed in compliance with the settlement agreement have been 
excessive, what is the basis for the prognostications of the 1985 Explanatory 
Statement and the 2001 statements of the Department ol Law's counsel, on 
behalf of the State, to the RCA?

16. Dismantling, Removal & Restoration (DR&R). This element of the 19C5 TAPS 
Settlement, codified in Sec. II-4 and Exhibit E delivered a significant, off-book giveaway 
to the TAPS Carriers over and above the amounts indicated by the reckonings in Items 1 
through 5 and 13, above. Although settlement presentations to the State Legislature 
(and the 1985 Explanatory Statement) misleadingly glossed over the gargantuan 
giveaway resulting from this settlement element, in 1986, the Alaska Public Utilities 
Commission Staff Expert Witness authoritatively explained that the accelerated over­
collection and failure to escrow these sums would increase the off-book, after-tax gains 
to the TAPS owners by more than S7.0 billion.29 A/T's current updating of that 
calculation indicates that the gains to the TAPS Owners will be more than twice that 
amount. Although more than 99 percent of those funds have already been collected from 
TAPS shippers through the accelerated terms in TAPS Settlement Exhibit E, the status 
and management of those funds is still at issue. In light of this background:

• A. What specific settlement benefits did the State receive from granting, 
through the 1985 settlement, DR&R collection terms to the TAPS owners that, 
according to the 1986 calculations of the APUC Staff Expert Witness, 
increased the estimated settlement gains to the TAPS Owners by more than 
50 percent?

• B. In the two decades since this defect in the 1985 Settlement terms was 
identified and the resulting after-tax, off-book gains to the TAPS Owners were 
quantified, what steps did the Department of Law and its consultants take to 
remedy this situation?

• C. In 2000, the Department of Law became aware that a 1988 ruling by the 
U.S. Interna! Revenue Service increased the tariff gains to TAPS Ownem by 
making the DR&R pre-collections (which had been "grossed up" under the 
settlement terms to pay federal income tax) tax-deductible. At that time, the 
attorney lepresenting the Department of Law promised the Legislature the 
attorneys and accountants would get to the bottom of this issue and remedy

‘’,l Explanatory Staten,ant o f the State o f A laska and the United States Department o l Justice in support of 
Settlement Offer, pp. 17. 66.

^  Pfefiled Testimony of Rudolph L Bedschi (Alaska Public Utilities Commission Docket No P-86-2. Dec 17. 
1886), pp 63-70 and Exhibits RLB-15, Schedules 1 and 2 (Reprinted in Appendix C of this writer's Hidden 
Billions: The TAPS  D R & R  Provision  (report to Stan Stephens, August 21, 1992], pp. 47-57 )
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it.30 What substantive actions (if any) have the Department of Law and its 
consultants taken in the intervening six years to remedy this problem and 
what is the status of these efforts?

(VI.) Natural G a s  P ip e lin e  Tariffs

17. Sensitivity to Pipeline Tariffs. On a BTU equivalent basis, natural gas tariffs 
constitute a significantly greater percentage of the commodity price than oip pipeline 
tariffs. For example, Econ One places the gas tariff to Alberta (with conditioning plant 
costs) at approximately S1.50 per mmBTU.31 By comparison, the average barrel of oil 
produces 5.8 mmBTU. Therefore, an oil tariff of S2.00 to $5.00 per barrel is transporting 
an equivalent commodity for somewhere between SO.34 to SO.90 per mmBTU, 
depending on the tariff. The figures above suggest that natural gas pipeline tariffs, as a 
percentage of the commodity price, would be somewhere between 66% and 340% 
greater than oil pipeline tariffs. It appears from this calculation, that both the viability of 
the project and State revenue are much more dependent on tariff decisions than the oil 
pipeline.

• A. Has the State prepared estimates of project tariffs for a proposed natural 
gas line? If so: (1) What is the range of the ta ff estimate per mmBTU? (2) 
Does the variation in estimates reflect (a) differences in project costs, (b) 
uncertainty about FERC inputs, treatment of costs and other factors critical to 
tariff methodology, or (c) both?

• B. Does the EconOne estimate of approximately $1.50 per mmBTU, plus or 
minus 20%, incorporate uncertainty about FERC inputs, treatment of costs 
and other factors critical to tariff methodology?

• C. Does the State believe that natural gas trades at a discount to oil? If so, 
does that discount factor increase project sensitivity to tariffs?

18. Strategies to Reduce Sensitivity to Pipeline Tariffs The history of the TAPS tariff 
implementation suggests that the State (a) rewarded cud behavior by the industry 
in 1985 by caving in on cost over-runs, refunds and other major tariff issues when it 
entered into the TAPS Settlement Agreement and (b) after three decades of 
operation,has yet to secure just and reasonable tariffs on TAPS, to the detriment of 
State revenue and development.

• A. Have State tariff managers presented a strategy (with timelines for data 
submission and analysis, agency and court review procedures) that will 
ensure that just and reasonable gas pipeline tariffs are established in a timely 
manner?

See. Richard Fineberg, "New tilings reveal oil pipeline owners' tax scam." A ncho rage  D a ily  New s  
(Compass). Feb 8, 2000, p B-8, Richard A Fineberg. "Federal Income Tax Payments on Dismantling 
Element ot the Trans-Alaska Pipeline System (TAPS) Tariff (corrected final testimony before the Alaska 
State House Oil & Gas Committee, April 13, 2000), and Letter from Attorney General Bruce M Botelho 
(signed by Assistant Attorney General Michael A Barnhill), May 23, 2000

Adapted from Anthony Fmizza (consultant to Econ One), "Natural Gas Prices and Tariffs," presented to 
Stale Legislative Budget and Audit Committee, Aug 31. 2005, pp 16-17 (2005 estimates adjusted to reflect 
inflation and current prices; Dr Flmzza estimated that this tariff estimate could be 20% high or low )
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• B. On May 12, 2006, a Department of Law consultant representing the 
Administration assured legislators that, at least in theory, producers could be 
expected to contain pipeline costs to a greater extent than independent 
pipeline builders because, as shippers, they would have to pay the tariff. (1) 
Has the Department of Law explained the apparent contradiction betweer the 
historical reality of TAPS tariff charges and his statement?

(VII.) P ip e lin e  T a riff Managem ent Issues

19. Payments to Department of Law Consultants. Between 1981 and June 30,1997, 
the Department of Law paid Morrison & Foerster and its associates more than $20 
million for legal assistance associated with TAPS tariffs. During the 1980s, payments 
averaged approximately S1.0 million per year, increasing to about S1.5 million per year 
during the 1990-93 period and S2.1 million per year between Jan. 1, 1994 and June 30, 
1997.32

• A.. Does this amount include payments to accountants working with Morrison 
& Foerster, including Dr. Thomas Horst?

• B. How much did the State of Alaska pay Morrison & Foerster and its 
associates, including Dr. Thomas Horst, for work on TAPS tariff issues 
between July 1, 1997 and June 30, 2003?

According to the Alaska Budget Report, between July 2003 and the end of 2006 the 
State paid the law firm of Morrison & Foerst . $12,268,896 million for legal services and 
negotiations.

• C. Does the $12.3 million payments to Morrison & Foerster between July 
2003 and the end of 2006 include payments for work on TAPS, including 
payments to Dr. Thomas Horst, for work on TAPS tariff issues?

• D Between July 2003 and the end of 2006, how much did the State of Alaska 
pay Morrison & Foerster and its associate accountants, including Dr. Thomas 
Horst, for work on TAPS tariff issues?

20 Responsibility f i State Pipeline Tariff Policy. The Alaska Pipeline Act lists ten 
general powers and duties of Ihe RCA under which that agency regulates pipelines and 
pipeline carriers in the state. The final subsection states that Ihe commission

(10) shall provide all reasonable assistance to the Department of Law in 
intervening in, offering evidence in, and participating in proceedings 
involving a pipeline carrier or affiliated interest and affecting the interests 
of the state, before an officer, department, board, commission, or court of 
another state or the United States.53

'■ Alaska Depl of Law, "Oil & Gas Contracl Summary, 1977-February 15, 1994" (attachment to letter from 
Attorney General Brure Botelho to House Finance Committee Co-Chae Ron Larson, Fob 17. 1994). 
supplemented by personal communication from Alaska Department of Law. August 1997

33 AS 42 06 140(a)( 10)
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• A. Apart from this statutory reference to the Department of Law, please 
identify any statutes that specifically assign responsibility for pipeline tar 1 
policy to the Department of Law.

• B. The various sections of the Civil Division of the Department of Law handle 
legal matters and provide legal advice to the agencies of the executive 
branch. What state agency has statutory authority to set and review pipeline 
tariff policies?

• C. Please identify any functions of State government for which the Civil 
Division of the Department of Law not only handles legal matters associated 
with implementing policy, but also has (1) statutory and/or (2) de facto 
responsibility for setting and reviewing that policy.

Again I want to thank you for your efforts in this important area.



§ 42.06.010 P ublic U tilities a n d  C arriers 2'
Secs. 42.06.010 — 42.06.120. Legislative policy; Alaska Pipeline Commission, [ft 

pealed, § 20 ch 110 SLA 1981.]

Sec. 42.06.130. [Renumbered as A S  42.06.605.]

A r t i c l e  1 .  P o w e r s  a n d  D u t i e s  o f  R e g u l a t o r y  C o m m i s s i o n  o f  .
A l a s k a .

Section  S ection
55. Commission decision-making procedures 210. Publication of reports, orders, decisions, ari

140. General powers and duties regulations
150. Powers and duties with respect to federally 220. Annual report

regulated carriers 230. Jurisdiction of commission

Sec. 42.06.055. C o m m iss io n  d e c is io n -m a k in g  p ro c e d u re s . The commission shali 
comply w ith AS 42.04.080 for m atters tha t come before the commission for decision. (§ 1$ 
ch 25 SLA 1999) J

ttfl
E ffective da tes . — Section 31(c), ch. 25, SLA 1999 

makes this section effective July 1. 1999

Sec. 42.06.140. G e n e ra l p o w e rs  a n d  d u tie s , (a) The commission
(1) shall regulate pipelines and pipeline carriers in the sta te ; (
(2) may investigate upon complaint or its own motion, the rates, classifications, rules, 

regulations, prices, services, practices, and facilities of pipeline carriers, and the 
perform ance of obligations under and compliance w ith the term s of leases issued by the 
sta te ;

(3) may make, prescribe, or require just, fair, and  reasonable rates, classifications, 
regulations, practices, services, and facilities for pipeline carriers;

(4) may require pipeline carriers and affiliated in terests to file with the commission 
reports and other information and data  required or perm itted  to be required by other 
provisions of this chapter;

(5) m ay adopt regulations th a t are  necessary and proper to the performance of its g 
duties under this chapter, including regulations governing practices and procedures of 
the commission; the regulations may not be inconsistent w ith s ta te  law;

(6) shall during normal business hours have access to and may designate any ol its. 
employees, agents, or consultants to inspect and exam ine the accounts, financial and 
property records, books, m aps, inventories, appraisals, valuations, and related reports 
kept oy a pipeline carrier, or kept for it by others, th a t  directly affect the in terests of the 
s ta te  and directly relate to pipelines located in the sta te ;

(7) may in itiate, intervene in, and appear personally or by counsel and offer evidence |  
in and participate in, any  proceedings involving a pipeline carrier, and affecting the 
in terests of the sta te , before any officer, departm ent, board, commission, or court of this 
state;

(8) shall require perm its for the construction, en largem ent in size or operating 
capacity, extension, connection and interconnection, operation or abandonm ent of any oil 
or gas pipeline facility or facilities, subject to necessary and reasonable term s, conditions 
and lim itations;

(9) may prescribe the system  of accounts and regulate the  service of an oil or gas 
pipeline facility;

(10) shall provide all reasonable assistance to the D epartm ent of Law in intervening ■ 
in, offering evidence in, and participating in proceedings involving a pipeline carrier or j 
affiliated in terest and affecting the  in terests of the sta te , before an officer, department^ 
board, commission, or court of another sta te  or the U nited S tates.



D U T Y  T O  D E F E N D

The State is party to a Settlement Agreement with the TAPS Carriers that 

was executed by the parties and approved by the FERC in 1985. I'll refer to 

that settlement as the TSA. The TSA is a legally binding contract between 

its parties, and its term runs through at least the end of 2008.

The TSA provides a formula and criteria under which the Carriers annually 

calculate and file new TAPS rates.

The TSA expressly requires the parties to defend against any litigation that 

affects the validity and enforceability of the Agreement, or any p-ovision 

thereof. [Section 1-3]

This duty to defend is a contractual duty, and in essence it requires the State 

to support and defend TAPS rates filed in conformance with the TSA.

If the State were to protest TSA—conforming TAPS rates at the FERC, the 

TAPS Carriers would surely petition the FERC to dismiss the State Protest 

(as they have repeatedly done in the current FERC litigation), and in our 

judgment, the FERC would dismiss the State to keep it from breaching its 

FERC-approved contract.



S T A T E 'S  D IS C R IM IN A T IO N  P R O T E S T

In December 2004. the TAPS Carriers filed 2005 interstate rates for TAPS 

shipments from PS-1 to Valdez that averaged $3.71 / bl.

The RCA-regulated intrastate rates for shipments from PS-1 to Valdez have 

remained at $1.96 / bl since the RCA's decisions on Tesoro's protests i 

dockets P-97-4 and P-03-4.

Thus, the 2005 TAPQ rates for identical shipping services varied by $1.75 / 

bl depending on whether the shipments were in interstate or intrastate 

commerce.

The final paragraph of the TSA rate methodology [II-11(e)J provides that 

'notwithstanding any other provision of the TSA, rates charged for TAPS 

services uie subject to legal prohibitions on unjust discrimination and undue 

preference.' [paraphrased!

In other words, rates that arc unjustly discriminatory or unduly preferential 

are not TSA conforming i des.

The TSA duty to defend applies only to TSA conforming rates, and thus 

does not apply to unjustly discriminatory rates. The Stale therefore 

protested the TAPS 2005 interstate rate on the grounds of unjust 

discrimination and undue preference.



The legal prohibitions on unjust discrimination and undue preference are set 

out in sections 2 and 3 of the Interstate Commerce Act. The ICA was 

enacted in 1885, and there is a long history of rate discrimination caselaw to 

rely on in applying its terms.

The basic premise of the ICA discrimination caselaw is that rates charged 

for substantially identical services must be substantially identical. Thus the 

State's protest cites to the nearly double rates charged for interstate vs 

intrastate services on TAPS as proof of unjust discrimination.

The remedy for unjust discrimination under ICA section 2, is to reduce the 

higher rate to a level comparable to the lower rate. The State is therefore 

seeking to have the interstate TAPS rate reduced to approximately the level 

of the $1.96 intrastate rate.



P R O C E S S  T H R O U G H  H E A R IN G

The State initiated the current litigation by filing its discrimination protest of 

the 2005 TAPS rates. A day after the State filed its protest, Anadarko and 

Tesoro jointly filed a protest of the 2005 TAPS rate on separate grounds.

The FERC consolidated the protests for hearing. The parties have since 

continued their protests on the TAPS 2006 and 2007 rates, on the same 

grounds

Anadarko / Tesoro are not parties to the TSA. They are not subject to the 

duty to defend and have taken no position in this litigation on whether the 

2005, 2006 and 2007 TAPS rates are calculated and filed in conformance 

with the TSA.

A/T instead challenges the rates as not in conformance with the FERC non­

settlement rate methodology -  the "Opinion 154-B" methodology.

In response to the A/T evidence regarding its TAPS 154-B calculation, the 

TAPS Carriers filed their own (much higher) 154-B calculation.

In response to the State's discrimination protest, the Carriers claimed that 

their 154-B calculation showed that the intrastate rate was too low, and that 

any discrimination should be alleviated by increasing the intrastate rate.

The State therefore responded by presenting its own 154-B reference rate 

calculation, and thereby established that the $1.% intrastate rate did indeed 

cover its fair share of the costs of TAPS operations. The State's 154-B



evidence presents rates and rate components very close to those presented by 

A/T.

The focus of the litigation thus became an argument over the proper 

calculation of non-settlement 154-B rates for TAPS.



JUDGE CINTRON'S DECISION

Following a lengthy review of the filed testimony and arguments from all of 

the parties regarding the appropriate calculation of TAPS rates under the 

154-B methodology, Judge Cintron ruled in favor of A/T’s protest and found 

that the Carriers should be required to file new rates going forward (after 

2006) at approximately $2 / bl.

She then moves on to address the State's discrimination claim, and in 

paragraph 263, at pages 112-113 she rules:

"this decision contemplates new rate filings that will be substantially 

less than the Carriers 2005 and 2006 original filings . . .  A/T's Opinion 

154-B interstate rate calculation . . .  is $2.04 for 2005 and $1.83 for 

2006. The State's Opinion 154-B reference rate . . .  for interstate rates 

. . .  is $1.96 and $2.05 for 2005 and 2006, respectively. The intrastate 

rate set by the RCA is $1.96 . . .  THE DIFFERENCE BETWEEN 

THESE RATES AND THE RCA ESTABLISHED RATE ARE 

MINIMAL. ACCORDINGLY, THE DISCRIMINATION HAS 

BEEN ALLFVIATED AND THE STATE'S DISCRIMINATION 

CLAIMS ARE RENDERED MOOT.



In summary. Judge Cintron found that by equalizing the TAPS interstate and 

intrastate rates going forward, her ruling for Anadarko/Tesoro alleviated the 

discrimination.

Now that sounds reasonable, as far as it goes, HOWEVER

the State's discrimination protest does not seek relief only from 

discrimination in rates charged after 2006, we also seek to cure the 

discrimination in rates already charged in 2005 and 2006.

And in ordering refunds for 2005 and 2006. Judge Cintron ignores our 

discrimination protest (which she found to be moot) and relies on a legal 

precedent that has applied only in a select few J&R -  that is, non­

discrimination — rate cases.

The precedent she relies on limits refunds to the difference between the rates 

actually charged and the last permanent (unprotested) rate that was in effect 

prior to the filing of the current protested rate. In this case she ruled that the 

2004 TAPS rate was the "last legal rate" for calculation of refunds.



So, based on that narrow precedent, Judge Cintron has limited the refunds 

for 2005 and 2006 to the difference between the TAPS rates .arged and the 

2004 TAPS rate — which averaged about $3.05 / bl.

Her decision to limit the refunds is subject to legal challenge even when 

applied in the context of a J&R rate protest, and the FERC staff has well 

presented that legal challenge in their Reply Brief.

The State has an alternative, perhaps stronger, argument to raise against the 

refund limitation ruling through its discrimination protest.

That's because, under ICA Sections 2 and 3, rates that are unjustly 

discriminatory and/or unduly prejudicial are illegal, and the remedy for such 

illegal rates is to remove ah of the discrimination by resetting the interstate 

rates at a level comparable to the lower intrastate rate charged for 

comparable services.

Judge Cintron acknowledged this requirement for equivalence in the 

interstate and intrastate rates when she determined (as I quoted earlier)



that by setting interstate rates that are "minimally" different from the 

intrastate rates, she had "alleviated" the rate discrimination protested 

by the State.

However, the effect of her proposed refund decision is to allow the Carriers 

to retain tariff payments at a $3.05 / bl rate for 2005 and 2006.

This is still $1 more than the $1.96 intrastate rate or than the rate that she 

established as J&R for 2005 forward.

Her refund decision thus does not create the "minimal" difference between 

interstate and intrastate rates that she relied upon to support her finding that 

the State’s discrimination claim is moot.



S T A T E ’S R E S P O N S E

The State is considering possibly filing exceptions to Judge Cintron's 

decision along the following lines:

First that the State's discrimination claim is not moot since, as the judge's 

refund decision shows, different rules apply to the calculation of refunds in 

in J&R rate litigation, as opposed to in discrimination litigation, and

Second, that allowing the Carriers to retain a $3.05 / bl rate in calculation of 

the refunds for 2005 an^ 2006, does not appropriately remedy the 

discrimination in rates for those years. In accordance with her ruling on the 

discrimination claim, the refunds must result in no more than minimal 

differences between the TAPS interstate and intrastate rates for 2005 and 

2006, as well as going forward.

S o , w h e re  d o  w e  o  f ro m  h e re ?
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I. I N T R O D U C T I O N

1. T h is  c a s e  set for h earin g  the 2005 and 2006 interstate rate f i l in g s  o f  the T A P S  
C a r r ie rs .1 T h is  d e c is io n  finds that the p roposed  interstate rates for 2005 and 2006 are 
not ju s t  and reason ab le .

II .  P R O C E D U R A L  H I S T O R Y

2. T h e  “ la b yrin th in e  r e g u la to ry  p ro ce ss”  lead in g  to the C o m m i s s i o n ’ s ap p ro v al  o f  
the T A P S  S e tt le m e n t A g r e e m e n t  ( T S A )  is set forth in A rctic S lo p e  R eg ion a l 
C o rp o ra tio n  v. F E R C , 832 F.2d 158 ( D .C .  C ir .  19 8 7),  and is not rep eated  here. T h e  
s tipu lated  p ro ced u ra l  h isto ry  o f  the case  is d escr ib ed  b e lo w .2

3. In D e c e m b e r  o f  2004, the f  A P S  C arriers  f i led  their interstate rates for 2005, 
w h ic h  ran ged  fro m  S 3 .5 2  to S 3 .9 7  per barrel, for the transportation o f  A N S  cru d e oil 
from  P um p S ta tio n  N o . 1 to the southern term inus o f  T A P S  at the V a ld e z  M a rin e  
T e rm in a l  ( V a ld e z ) .  O n  D e c e m b e r  15, 2004, the State o f  A la s k a  (State)  filed a p io tcst  
o f  the T A P S  C a r r ie r s ’ 2005 tiled rates and a co m p la in t  w ith  resp ect  to the T A P S  
C a rr ie rs  2003 and 2004 filed  rates (S ta te ’ s 2005 Protest and C o m p la in t) .3

4. In its 2005 Protest and C o m p la in t ,  ihe State a l le g e d  that the T A P S  C a r r ie r s ’ 
2005 filed  rates ( 1 )  v io la te d  the unjust d iscrim in ation  and un du e p r e fe r e n c e  p re v is io n s  
o f  se c t io n s  2 and 3( 1) o f  the Interstate C o m m e r c e  A c t  ( I C A ) ,  (2) w e r e  inconsistent 
w ith  the term s o f  the Interstate Settlem en t A g r e e m e n t ,  (3) im p e r m is s ib ly  included 
d ism a n tle m e n t,  r e m o v a l ,  and restoration ( D R & R )  ex p e n d itu re s  as O p e ra tin g  
E x p e n se s ,  and (4) u n la w fu l ly  in c lu d ed  n oil-jurisd ictional intrastate l it igation  costs.
T h e  State  a lso  protested (5) C o n o c o P h i l l i p s ’ a l le g e d  failure  to m a k e  the required 
sectio n  11-10 adjustm en t to its 2 0 0 "  m a x im u m  a l lo w a b le  rate u n d er  the T A P S  
S ettlem en t M e t h o d o l o g y  ( T S M ) ,  and (6) C o n o c o P h i l l ip s ’ , U n o c a l ’ s, and K A P L ' s  
a l le g e d  in c lu s io n  in their 2005 interstate tariffs  o f  the intrastate portion o f  the D R & R  
A l l o w a n c e  that th e y  had w a iv e d  b e fo re  the R e g u la to ry  C o m m is s io n  o f  A la s k a  ( R C A ) ,

1 T h e  T A P S  C arriers ,  or C arr ie rs ,  are B P  P ipe lin es  ( A la s k a )  Inc. (B P ),  
C o n o c o P h i l l ip s  T ran sp o rtat io n  A la s k a  Inc. ( C o n o c o P h i l l ip s ) ,  E x x o n M o b i l  P ipeline  
C o m p a n y  ( E x x o n M o b i l ) ,  K o c h  A la s k a  P ipelin e  C o m p a n y  L L C  ( K A P L ) ,  and U n o ca l  
P ipe lin e  C o m p a n y  (U n o c a l) .

2 T h e  p ro ce d u ra l  h isto ry  w a s  subm itted  pursuant to an o rder  o f  the P resid ing  
Judge. Tr. at 6 9 4 2 -4 3  (January 1 1, 2007).

3 “ P ro te s t am i P e tition  f o r  Investigation into the P ro p o se d  2 0 0 5  TAPS Tariffs  
a n i l C om p la in t a n i l Pe tition  f o r  Investigation into the 2 0 0 3  am i 2 0 0 4  TAPS Tariffs by 
the State o f  A la ska  am i In te rven tion  in Any Subsequent P roceed ing s ,”  D o c k e t  No. 
Q R 0 5 -2 -0 0 0  (D e c .  1 5 ,2 0 0 4 ) .
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Further, the State  c o m p la in e d  that the T A P S  C a rr ie rs '  2003 and 2004 interstate tariffs  
im p e rm iss ib ly  in c lu d e d  (7)  non -jurisd ictional intrastate l itigation co sts ,  and (8)
D R & R  ex p e n se s .  T h e  S tate  su b se q u e n tly  reach ed  a settlem ent w ith  C o n o c o P h i l l ip s  
and w ith d re w  the p ortio ns  o f  its 2005 Protest and C o m p la in t  d e a l in g  w ith  item s (5 )  
and (6) (as it pertained  to C o n o c o P h i l l ip s ) .4 T h e  State  a lso  reach ed sett lem en ts  w ith  
K A P L  and U n o c a l ,  and w it h d r e w  the portions o f  its 2005 Protest and C o m p la in t  
co n c e rn in g  item (6) (as it pertain ed  to K A P L  and U n o c a l) .5 On O c t o b e r  11 ,  2006, the 
State w ith d re w  the portion  o f  its 2005 Protest and C o m p la in t  c o n c e r n in g  item s (4) and 
(7 ) .6 O n M a rc h  6, 2006, the P resid in g  Judge c la r if ie d  that item (3) w a s  to be 
con sid ered  a lo n g  w ith  the in vestig a tio n  o f  S tra te g ic  R e c o n fig u ra tio n  P ro gra m  c o sts  in 
a later p h ase  o f  the p r o c e e d in g .7 Items (1) ,  (2) and (8), therefore, are the portio n s o f  
the S ta te ’ s 2005 Protest and C o m p la in t  that rem ain at issue in this p h ase  o f  the 
p roceed in g.

5. O n D e c e m b e r  16, 2004, A n a d a r k o  Petroleum  C o rp o ra tio n  ( A n a d a rk o )  f i le d  a 
protest and c o m p la in t  ( A n a d a r k o ’ s 2005 Protest and C o m p la in t)  a l le g in g  that the 
T A P S  C a r r ie r s ’ 2005 filed  rates w e re  unjust, u n reaso n ab le  and o th e rw is e  u n la w fu l .8

4 “ N o t ic e  o f  Partial W ith d ra w a l  o f  S ta te ’ s Protest and C o m p la in t  A g a in s t  
C o n o c o P h i l l ip s  T ran sp o rtat io n  A la s k a  Inc.,”  D o c k e t  N o s .  1S05-80 and O R 0 5 -2  (Sept.  
7 ,  2005); “ N o t ic e  o f  Partial W ith d ra w a l  o f  S ta te ’s Protest and C o m p la in t  A g a in s t  
C o n o c o P h i l l ip s  T ran sp o rtat io n  A la s k a  Inc..”  D o c k e t  N o s .  IS05-80 and O R 0 5 -2  ( N o v .
2. 2005); “ O r d e r  G ra n t in g  Partial W ith d ra w a ls ,"  D o c k e t  N o s.  IS05-82-002, et a l. 
( N o v .  4 ,2 0 0 5 ) .

5 " N o t ic e  o f  Partial W ith d ra w a l  o f  S ta te ’ s Protest and C o m p la in t  A g a in s t  K o c h  
A la s k a  P ip e l in e  C o m p a n y  L L C , "  D o c k e t  Nos. IS0 5-8 2, et a l.  (Jan. 24, 2006); " O r d e r  
C o n fir m in g  Partial W ith d ra w a l ,”  D o ck e t  N os. IS05-82-002, et a l.  (Feb. 0, 2006); 
“ N o tic e  o f  Partial W ith d ra w a l  o f  S ta te ’ s Protest and C o m p la in t  A g a in s t  U n o ca l  
P ipeline C o m p a n y ,"  D o c k e t  N os. 1S05-82, et a l.  (A p r i l  20, 2006); " O r d e r  C o n f i r m in g  
Partial W ith d ra w a l ,”  D o c k e t  N o s. IS05-82-002, et a l.  ( M a y  18, 2006).

6 “ N o t ic e  o f  Partial W ith d ra w a l  o f  S ta te ’ s Protests and C o m p la in ts  A g a in s t  B P  
P ipelines  ( A la s k a )  Inc., C o n o c o P h i l l ip s  T ran sportation  A la s k a ,  Inc., E x x o n M o b i l  
P ipelin e  C o m p a n y ,  K o c h  A la s k a  P ipeline C o m p a n y  L L C ,  and U n o c a l  P ipeline 
C o m p a n y .”  D o c k e t  N o s, IS0 5-82-0 02, et a l.  (O ct. 1 1. 2006) ( S t a te ’ s O c to b e r  I I, 2006 
N otice);

1 " O r d e r  E sta b lis h in g  N e w  Procedural S c h e d u le ,  G ra n tin g  R eq u est  for 
C la r if ica t io n  and C o n f i r m in g  W ith d ra w al o f  M o tio n  to A m e n d  Proced ural S c h e d u le ,”  
D o c k e t  N os. IS05-82-000, e l a l.  (M a rc h  6, 2006).

8 "P rotest,  C o m p la in t ,  M o tio n  to Intervene, M o tio n  to C o n s o lid a te ,  and 
R equest for H earin g  and O th e r  R e l i e f  o f  A n a d a r k o  P etro leu m  C o rp o ra tio n .”  D o c k e t  
N o. O R 0 5 -3 -0 0 0  ( D e c .  16, 2004).
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T e s o r o  C o rp o ra t io n  (T e s o ro )  s u b se q u e n tly  interven ed in both A n a d a r k o ’ s 2005 
Protest and C o m p la in t  p ro ce e d in g  and the S ta te ’ s 2005 Protest and C o m p la in t  
p r o ce e d in g .9

6. O n  July  20, 2005, the T A P S  C arriers  Hied a petition pursuant to sectio n  13(4) 
o f  the I C A  re q u e stin g  the C o m m is s io n  to ( 1 )  in vestig ate  the 2005 intrastate rates 
im p o sed  b y  the R C A ,  (2) find such  intrastate rates to be u n d u ly  p referentia l  and 
unjustly  d is c r im in a to ry  a ga in st  and an undue burden on interstate c o m m e r c e ,  and (3) 
raise the 2005 intrastate rates to the level o f  the 2005 filed  interstate ra te s .10

7. In D e c e m b e r  o f  2005, the T A P S  C arriers  filed their interstate rates for 2006, 
w h ic h  ran ged fro m  $ 3.78  to $4.41 per b a n e l .  for the transportation o f  A N S  cru d e oil  
from  P u m p  S ta tio n  N o, 1 to V a ld e z .  O n D e c e m b e r  14, 2005, A n a d a r k o  and T e s o r o  
( a lo n g  w ith  its a ff i l ia te ,  T e s o r o  A la s k a  C o m p a n y )  ( c o l le c t iv e ly ,  A n a d a rk o /T e so ro )  
f iled  a jo in t  protest and co m p la in t  o f  the T A P S  C a r r ie r s ’ 2006 filed  rates 
( A n a d a r k o / T e s o r o ’s 2006 Protest and C o m p la in t) ,  a l le g in g  that the 2006 rates w e re  
unjust, u n reaso n ab le ,  u n d u ly  d iscrim in ato ry  and o th e rw is e  u n l a w f u l . "  O n  that s a m e  
d a y ,  the State f iled  a protest o f  the T A P S  C a r r ie r s ’ 2006 filed  rates and a co m p la in t  
w ith  respect to the T A P S  C arriers  2004 and 2005 filed  rates ( S t a t e ’ s 2006 Protest and 
C o m p la in t) .

8. In its 200 6 Protest and C o m p la in t ,  the State a l le g e d  that the T A P S  C a r r ie r s ’ 
2006 filed rates ( I ) v io la te d  the unjust d ’scrim in ation  and u n d u e  p re fe re n c e  p ro v is io n s  
o f  se c t io n s  2 and 3( 1) o f  the I C A .  (2) w e re  inconsistent w ith  the terms o f  the Interstate 
Settlem en t A g r e e m e n t .  (3) im p ro p e rly  included intrastatc lit igation co sts ,  and (4) 
im p e rm iss ib ly  in c lu d e d  im p rud en tly  incurred costs  for  the S trategic  R e c o n fig u ra t io n  
Program . T h e  S ta te  s u b se q u e n tly  w ith d re w  the portion o f  its 2006 Protest and 
C o m p la in t  d e a l in g  w ith  item ( 3 ) , 12 and on S e p te m b e r  15. 2006, the C h i e f  J u d ge  
s e ve re d  the in v e s t ig a tio n  o f  S tra te g ic  R e co n figu ratio n  P ro gram  costs  ( item  (4)) from

9 " M o t io n  to Intervene o f  T e s o r o  P etro leum  C o rp o r a t io n .”  D o c k e t  N os. IS0 5- 
82-000, et u l. (Jan. 5 ,2 0 0 5 ) .

10 "P etit io n  o f  the T A P S  C arriers  for the C o m m is s io n  to In vestigate  and Set
Intrastate R ates and M o tio n  to C o n s o lid a te  P r o c e e d in g s ,"  D o c k e t  No. O R 0 5 - 1 0  000 
(July  20, 2005).

1 “ Protest, C o m p la in t ,  M o tio n  to Intervene, M o tio n  to C o n s o lid a te ,  and 
R eq u est  for H earin g  and O th e r  R e l i e f  o f  A n a d a r k o  P etro leu m  C o rp o ra tio n .  T e s o r o  
C o rp o ra tio n ,  and T e s o r o  A la s k a  C o m p a n y , ’ ’ D o c k e t  N o . O R 0 6 -2 -0 0 0  (D e c .  14. 2005).

12 See State’s October 11, 2006 Notice.
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this p r o c e e d in g .13 C o n s e q u e n t ly ,  item s (1 )  and (2) are the o n ly  p o rtio n s  o f  the S t a t e ’ s
2006 Protest and C o m p la in t  that rem ain  at issue in this p h ase  o f  the p ro ce e d in g .

9. A r c t ic  S lo p e  R e g io n a l  C o rp o ra tio n ,  Flint H ills  R e s o u rc e s  A la s k a ,  L L C  (Flint 
H ills),  W il l ia m s  A la s k a  P e tro le u m , Inc. (W ill ia m s ),  Petro Star  Inc. (P etro  Star), 
C o n o c o P h i l l ip s  A la s k a ,  Inc., and the R C A  each  m o v e d  to interven e in on e  or m o re  o f  
the p r o c e e d in g s  d e s c r ib e d  a b o v e . 14

10. E x c e p t  to the extent that issu es  w e re  w ith d raw n  or s e v e r e d ,  the fo re g o in g  
protests and c o m p la in ts  and the T A P S  C a r r ie rs ’ sectio n  13(4) petit ion  w e re  
c o n so lid a te d  and set for h e a r in g .15 T h e  parties tiled direct ( D e c e m b e r  7, 2005), 
s u p p lem en tal  direct (w ith  re sp e ct  to the T A P S  C arriers  2006 tiled  rates) (A p r i l  4, 
2006), a n s w e r in g  ( M a y  26, 2006) and rep ly  ( A u g u s t  11 ,  2006) roun d s o f  prepared 
testim o n y  on those re m a in in g  issues. T h e  h earing  c o m m e n c e d  on O c t o b e r  3 1 ,  2006 
and end ed on Jan u ary  1 1, 2007. Initial and reply  briefs  w e re  f i le d  on F e b ru a ry  16,
2007 and M a r c h  2 1 ,  2007. r e s p e c t iv e ly ,  b y  the T A P S  C arriers ,  C o m m is s io n  Trial  
S t a f f  (S ta f f) ,  A n a d a r k o / T e s o ro ,  the State, the R C A ,  Flint H ills ,  an d  Petro  Star.

III. ISSUES

I S S U E  I: W H I C H  P A R T I E S  B E A R  T H E  B U R D E N  O F  P R O O F  O N  
W H I C H  I S S U E S ?

B u r d e n  o f  P r o o f -  C a r r i e r s ’ F iled  R a te  In c r e a se s  a n d  A n a d a r k o /T e s o r o ’s 
P ro te s ts  a n d  C o m p la in t s

13 B P  P ip e lin e s  (A la ska ) Inc ., I 16 F E R C  1| 6 3,0 56  (2006).

14 See State o f  A la ska , 1 10 F E R C  H 6 1 , 1 2 9  at P 5 (2005); B P  P ipe lines (A la ska ) 
Inc ., 1 12 F E R C  U 6 1 , 2 1 9  at P 3 (2005); “ N o tice  o f  Intervention o f  the R e g u la to r y  
C o n im is s io n  o f  /  la s k a ,”  D o c k e t  N o .  O R 0 5 -10 -0 0 0  ( A u g u s t  5, 2005); State o f  A laska .
1 14 F E R C  1| 6 1 , 1 7 4  (20 06) at P 4; B P  P ipe lines (A la ska ) Inc .. I ! 0 F E R C  1| 6 3 . 0 15 
(2005); “ O rd e r  o f  C h i e f  J u d g e  G ra n t in g  M o tio n  for L e a v e  to In te rv e n e ,”  D o c k e t  N os, 
IS05-82-000, et a l.  (Jan. I(), 2005); “ O r d e r  o f  C h i e f  Judge  G ra n t in g  M o tio n s  for 
L e a v e  to In te rv e n e ,”  D o c k e t  N o s.  IS05-82-000, et a l.  (Jan. 25. 2005); “ O rd e r  Further 
M o d i f y in g  P ro ce d u ra l  S c h e d u le  and G ra n tin g  M o tio n s  to In te rv e n e ,"  D o c k e t  Nos.
IS 0 5-82-000, et a l.  (Jan. 19. 2006).

15 See B P  P ip e lin e s  (A la sk a ) In c ., 109 F E R C  1| 6 1 ,3 7 6  (2004); State o f  A laska ,
1 10 F E R C  1| 6 1, ! 29; B P  P ipe lines (A la ska ) Inc., 112  F E R C  1| 6 1 . 2 1 9; State o f  A laska .
1 14 F E R C  II 6 1 . 1 7 4 .
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11 .  T h e  C arr ie rs ,  A n a d a rk o /T e so ro ,  and S t a f f  all a gre e  that the  C a rr ie rs  bear the 
burden o f  p r o o f  w ith  regard to the C a r r ie rs ’ f iled  rate in creases  fo r  2005 and 2006 
under I C A  se c t io n  15 (7 ) ,  49  U .S .C .  app. 15 (7)  (19 9 4 ) .  T h e  C a r r ie rs  c la im  that 
A n a d a r k o / T e s o ro ’ s protests  and co m p lain ts  p ro po se  that the T S M  s h o u ld  no lo n g e r  be 
used and that the C arr ie rs  be required to file one rate. T h u s,  the C a r r ie rs  assert that 
this is a third party  c h a l le n g e  to an ex ist in g  rate, and a c c o r d in g ly ,  A n a d a r k o / T e s o ro  
bear the burden o f  p r o v in g  that the ex is t in g  rate is u n la w fu l.  W ith  respect to 
A n a d a r k o / T e s o r o ’ s p ro po sa l  to adopt a different m e th o d o lo g y  for e s ta b lish in g  
interstate rate c e i l in g s ,  the C arr ie rs  state that A n a d a rk o /1  e s o ro  b e a r  the burden o f  
p ro v in g  both that the T S M  is u n reason ab le  and that A n a d a r k o / T e s o r o ’s p ro p o se d  n e w  
rates are re a s o n a b le .16 In sum , the C arriers  c la im  that A n a d a r k o / T e s o ro ,  as the parties  
p ro p o s in g  a n e w  m e t h o d o lo g y  for establish in g  interstate rates, bear the burden o f  
p roving: ( I ) that the T S M  is unjust and unreason able  and (2) the p ro p o se d  
re p la ce m e n t m e t h o d o lo g y  is ju s t  and reasonable.

12. S t a f f  and A n a d a r k o / T e s o ro  state that it is the C arrie rs ,  and not 
A n a d a rk o /T e so ro .  that bear the burden o f  p ro v in g  the T S M  p r o d u c e s  ju s t  and 
reaso n ab le  rates. S t a f f  c la im s  that the C arr ie rs '  argu m en t that the burden o f  p r o v in g  
the u n la w fu ln e s s  o f  the e x is t in g  rate and the reaso n ab len ess  o f  a r e p la c e m e n t  rate 
rests w ith  A n a d a r k o / T e s o ro ,  is incorrect. T h is  is ev id e n t.  S t a f f  and A n a d a r k o / T e s o ro  
conten d, b e c a u se  the C o m m is s io n ,  in a cc e p tin g  the settlem en t did not find, and has 
n ev er  found, the T S A  o r  the T S M  it established ju st  and reaso n ab le .

1 5. A n a d a r k o / T e s o ro  and S t a f f  a lso  argue that the C a r r ie r s ’ s u g g e s t io n  that th ey  
h a v e  no burden o f  p r o o f  as to u n ch an ged  c o m p o n en ts  o f  their rates is a lso  incorrect. 
B oth  A n a d a rk o / T e s o ro  and S t a f f  c ite  Northern  B o rd e r P ip e lin e  C o ..  89 F E R C  *J 
6 1 .1 8 5  at C 1,5 74  ( 1 9 9 9 ) (N o rth e rn  B o rd e r)  and WilUston B as in  In te rsta te  P ip e lin e  
Co., 107 F E R C " !  6 1 , 1 6 4  at P 2 1 - 2 6  (2004) ( l l' i l l is to n  B as in ), for the p ro p o sit io n  that 
the C a rr ie rs '  b ear  the b urden o f  p r o o f  with respect to each  e le m e n t  o f  the T S M .  
M o r e o v e r ,  A n a d a r k o  T e s o r o  and S t a f f  state that s in ce  ea ch  item  in the p ip e l in e ’s 
pro po sed  cost o f  s e r v ic e  is part o f  the proposed rate increase , the C a r r ie r s ’ I C A  
section  15 (7 )  burden in c lu d e s  the burden o f  sup p orting  the d o l la r  a m o u n t  o f  e a ch  item 
in the co st  o f  s e r v ic e ,  in c lu d in g  any  unchanged  items. S t a f f  further a rg u e s  that to the 
extent the C arr ie rs  fail to s h o w  the ju stn e ss  and reaso n ab len ess  o f  their  rates, the 
C o m m is s io n  m a y  o rd er  re fu n d s o f  the overall  in crease  in the c o s t  o f  s e r v ic e .  Last, 
A n a d a rk o /T e so ro  state that they, as the com plain ants,  carry  the b urden o f  su p p o rtin g  
their co m p la in ts  w h ic h  th ey  c la im  they h ave  fu lly  s a t is f ie d .17

1,1 C a r r ie r s ’ IB at 1 4 - 1 ;  (c it in g  Sea Rob in P ipe line  Co. v. F E R C ,  79 5  F .2d 182, 
186-87 (D  C .  C ir .  1986) (S ea  R ob in )  1’or the p roposition  that a third p a rty  p ro p o s in g  to 

ch an ge  a m e th o d o lo g y  bears the burden o f  proof),

17 A n a d a r k o / T e s o ro  IB at 11 (c it in g  Tesoro R e jln in g  a n d  Mktg. v. F ro n t ie r
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14. T h e  C a rr ie rs  r e s p o n s e  states that they d isa gree  w ith  A n a d a r k o / T e s o r o ’ s and 
S t a f f  s co n te n tio n  that the C arr ie rs  bear the burden o f  p ro v in g  that the T S M  is ju s t  and 
re aso n ab le .  In fact,  the C a rr ie rs  conten d , their burden o n ly  requ ires  the C arr ie rs  to 
j u s t i fy  their f i led  rates as ju s t  and reason able .

D is c u s s io n / F in d in g s

15. T h e  C a r r ie rs  2005 and 2006 f i l in g s  p ropose  rate increases.  A c c o r d in g ly ,  as 
d is c u s s e d  m o re  in depth  b e lo w ,  the f in d in gs  w ith  resp ect  to this issue  are as fo l lo w s :  
( 1 )  the C a rr ie rs  b e a r  the b urden o f  p r o v in g  that the T S M  p ro d u c e s  ju s t  and reaso n ab le  
rates, and e f f e c t i v e l y ,  that the C a r r ie r s ’ p ro po sed  rate increases  fo r  2005 and 2006 arc  
ju s t  and re a s o n a b le  and (2)  A n a d a rk o / T e s o ro ,  as the c o m p la in a n ts  b e a r  the burden o f  
p r o o f  w ith  re sp e ct  to their c o m p l a i n t s . 18 A n a d a rk o / T e s o ro  and S t a f f  arc  in 
a gre e m e n t,  and the C a rr ie rs  c o n c e d e ,  that section  15 (7 )  o f  the I C A  and the 
C o m m is s io n  in T rans A la sk a  P ip e lin e  Sys., 35 F E R C '^ 6 1 , 4 2 5  at 6 1 ,9 8 3  n .1 7  ( 19 8 6 ),  
p la ce d  the b u rd en  o f  s h o w in g  the p ro p o se d  in creases  in the 2005 and 2006 rates are 
ju s t  and r e a s o n a b le  u po n  the C a r r ie r s .19

16. T h e  o n ly  p o in t  o f  c o n ten tio n  w ith  regard to this issue c o n c e r n s  the C a r r ie r s ’ 
c la im  that b e c a u s e  th e y  h a v e  not p ro po sed  to c h a n g e  the T S M ,  A n a d a r k o / T e s o ro  bear 
the b urden o f  p r o v in g  that the T S M ,  as an e x ist in g  m e th o d o lo g y ,  is unjust and 
u n reaso n ab le .  C a r r ie rs  IB  at 14. A s  d A c u s s e d  b y  A n a d a r k o / T e s o ro  and S ta ff ,
WiUiston B asin  and N orth e rn  B o n ie r  stand for the p ro p o sit io n  that a p ip e l in e  
p ro p o s in g  a c h a n g e  in its o v e ra ll  cost o f  se r v ic e  m ust j u s t i f y  e a c h  e lem en t in the n e w  
cost o f  s e r v ic e  in c lu d in g  the u n ch a n g e d  elem ents.  In WiUiston B a s in , the 
C o m m is s io n  stated that “ [s j in c e  ea ch  item in the p ip e l in e ’ s p ro p o se d  cost o f  s e r v ic e  is 
a part o f  the p i p e l i n e ’ s p ro p o se d  rate increase, the p ip e l in e s ’ [ N G A ]  se ct io n  4 burden 
to support the p r o p o s e d  g e n e ra l  rate in crease  in c lu d es  the burden o f  su p p o rtin g  the 
d o l la r  a m o u n t o f  e a c h  item in the c o st  o f  serv ice ,  in c lu d in g  u n c h a n g e d  ite m s . ’’20

P ip e lin e  C o ., 105 F E R C  6 1 .227 at P 24 (2003)).
18 In vestiga tion  o f  Terms a n d  Cond itions o f  P u b lic  U tility  M a rke t-B ased  Rate  

A utho riza tions , 107 F E R C  6 1 , 1 7 5  at P 150 (2004) (“ In a n y  c o m p la in t  filed  b e fo re  
the C o m m is s io n ,  the c o m p la in a n t  carries  the burden o f  p r o o f  r e g a rd in g  the l a d s  and 
l a w  a sserted .” ).

19 T h e  C o m m is s io n ,  in a p p ro v in g  the T S A ,  held that the C a r r ie r s ’ annual T S M  
t a r i f f  f i l in g s  ( l ik e  the o n e s  at issu e  here) w o u ld  be treated as “ an y  rate c h a n g e  f il in g  
under the I C A , "  w it h  the “ b urden o f  p r o o f . . .  upon the carrier  to s h o w  that the 
p ro po sed  c h a n g e d  r a t e . . . i s  ju s t  and r e a s o n a b le . . . . ” . 35 F E R C  at 6 1 ,9 8 3  n. 1 7.

20 1 07 F E R C  at P 24. S ta ff ,  the Carriers, and Petro Star a g re e  that S e c t io n s  4 
and 5 o f  the N G A  are e q u iv a le n t  to the S e ct io n  15(7)  and 1 5 ( 1 )  o f  the I C A .  C arriers
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Th u s,  for the C arriers ,  this m ean s p ro v in g  that both the c h a n g e d  and u n ch a n g e d  co st  
o f  s e r v ic e  e le m e n ts ,  and e f fe c t iv e ly ,  the T S M  i ts e l f  and its d e r iv e d  rates, result in ju s t  
and re aso n ab le  rates. A c c o r d in g ly ,  s in ce  the C arrie rs  h av e  p ro p o se d  an increase  in 
their rates, it is found that the C o m m is s io n  requires the C arr ie rs  to ju s t i f y  each  
e le m e n t o f  the p ro po sed  rates. T h is  is co n firm e d  b y  the C o m m i s s i o n ’ s 
p ro n o u n ce m e n ts  in a d o p tin g  the T S A .  T o  w it ,  the C o m m is s io n  stated that “ the 
burden o f  s h o w in g  that the n e w  rate is ju s t  and reaso n ab le  w i l l  b e  on  the T A P S  
C arriers ,  pursuant to section  15 (7)  o f  the I C A  w h ic h  p ro v id e s  that in any  ‘ hearing 
in v o lv in g  a c h a n g e  in ra te .. .  the burden o f  p r o o f  shall be upon the carrier  to s h o w  that 
the p ro p o sed  c h a n g e d  r a t e . . . i s  ju s t  and reasonable. T h e  carriers  can not rely  on the 
a p p ro v e d  se tt lem en ts  to establish  the ju s tn e ss  o f  these filed rate c h a n g e s ,  s in ce  the 
settlem ent rates w e re  n e v e r  ad jud icated  to be ju st  and re a so n a b le .”  3 5  F E R C  at 
6 1 , 9 7 7  n. 17.

1 7. T h e  burden o f  p r o o f  w ith  respect to the C a r r ie r s ’ section  13(4) petition and the 
S ta te ’ s sectio n  2 and 3( 1) c la im s  w il l  be addressed in the a p pro p ria te  se c t io n s  b e lo w .

I S S U E  II: S H O U L D  T H E  T A P S  S E T T L E M E N T  M E T H O D O L O G Y  B E  
U S E D  T O  D E T E R M I N E  T A P S  R A T E S ?  

Issu e  II. A . S c o p e  o f  th e  I ssu e

I S. T h e  T A P S  C a rr ie rs  a rg u e  that the C o m m is s io n  lim ited the s c o p e  o f  the h earing  
to the issue o f  w h e th e r  the T A P S  C a rr ie rs '  filed rates c o m p ly  w ith  the T S M  and did 
not include the issue o f  w h e th e r  the T S M  sh o uld  co n tin u e  to b e  the g o v e r n in g  
m e th o d o lo g y  fo r  T A P S .  D eterm in atio n s  b y  the C o m m is s io n  that the T S M  is b in d in g  
on all parties to the T A P S  rate p ro ce e d in gs ,  the C o m m is s i o n ’ s  d e c is io n  not to a p p ly  a 
different r a te m a k in g  m e th o d o lo g y  to T A P S ,  and the n arro w  s c o p e  o f  the issues in this 
p ro ce e d in g  s h o w  that the C o m m is s io n  v ie w s  T A P S  rates that c o m p l y  w ith  the T S M  
as law fu l,  the C arr ie rs  c la im . S in c e  the C o m m is s i o n ’s orders a p p r o v in g  the T S A  in 
1985 and 1986, the C arr ie rs  aver,  the C o m m is s io n  has a ff irm e d  that T S M  is the 
ratem akin g  m e t h o d o lo g y  that g o v e r n s  T A P S  rates on severa l  o c c a s io n s .  S p e c i f ic a l ly ,  
the C arr ie rs  state that the C o m m is s i o n 's  o riginal orders a p p r o v in g  the T S M  in Trans 
A laska P ip e lin e  Svs., 33 F E R C  1  6 1 ,0 6 4  ( 1985 ); 35 F E R C ’ 1  6 1 ,4 2 5  (1 9 8 6 ) ,  state that 
the T S M  w o u ld  not be b in d in g  on non -settling  parties. H o w e v e r ,  the C arr ie rs  assert 
that the C o m m i s s i o n ’s p osit ion  on the T S M  e v o lv e d  f o l lo w in g  the e n actm e n t o f  the

IB at 106; Sta ff  R B  at 4; PS R B  at 4 n.3. S e ct io n  5 o f  the N G A  is e q u iv a le n t  to 
S ectio n  15 (1)  o f  the I C A  and S e c tio n  4 o f  the N G A  is the e q u iv a le n t  o f  15(7)  o f  the 
I C A .  C a r r ie r s ’ IB  at 106; P S  R B  at 4 n.3; Texaco Refin ing and  M arketing  Inc. v. 
SF PP . L .P ., 1 1 7 F E R C  1 6 1,285 at 6 1,3 6 7  (2006) (Sepu lveda).
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E n e rg y  P o l ic y  A c t  o f  1992 ( E P A c t  o f  1992). E v id e n c e  o f  this e v o lu t io n ,  the C arriers  
co n ten d , can be fo u n d  in Am erada Hess  w h e re  the C o m m is s io n  fo u n d  that ” [t]he 
T S M  is n o w  b in d in g  on the T A P S  Carriers, all parties  to T A P S  rate p ro ce e d in g s ,  as 
w’ell as the C o m m is s i o n ”  and ” [t]he T A P S  C arriers  m a y  not estab lish  rates on a n y  
other b a s is .”  C a r r ie rs  R B  at 12 (c it ing  Am erada Hess P ip e lin e  C o rp .,  79 F E R C
6 1,30 0 , 6 2 ,3 5 8  ( 1 9 9 7 )  (e m p h asis  om itted) (Am erada Hess).

19. In addition, the C arriers  c la im  that in O rd e r  N o .  561 the C o m m is s io n  fo l lo w e d  
the d ire c t iv e  o f  C o n g r e s s  to e x c lu d e  T A P S  from the m e th o d o lo g ic a l  re fo rm s 
im p le m e n te d  in T it le  18 o f  the E P A c t . 21 In O rd e r  N o. 5 6 1 ,  the T A P S  C arr ie rs  assert, 
the C o m m is s io n  required T A P S  rates to b e  ju st i f ie d  in a c c o r d a n c e  w ith  the T S M  and 
stated that the T S M  w o u ld  con tro l i f  a co n f l ic t  w e re  to arise b e tw e e n  the T S M  and the 
r e v is io n s  in O r d e r  N o .  5 6 1 .  T h e  C arrie rs  further c la im  that C o m m is s io n  O rd e r  N o . 
588 states that the C arrie rs  c o u ld  continue to file  rates based  on the T S M  and w o u ld  
o n ly  need to f i le  rates pursuant to W illiam s P ipe  Line C o ., 21 F E R C  ^ 6 1 ,2 6 0  ( 1 9 8 2 )  
(O p in io n  154) i f  their  f i l in g s  so ugh t to c h a rg e  rates under the O p in io n  15 4 -B  
m e t h o d o lo g y .22 T h e  p o sit io n s  taken bv A n a d a rk o /T e s o ro  and S t a f f  are gro u n d le ss ,  
the C arr ie rs  c la im .  In c o n c lu s io n ,  the Carriers  state that the s o le  issu e  to be r e so lve d  
is w h e th e r  the T A P S  C a r r ie r s ’ 2005 and 2006 filed  rate1 c o m p ly  w ith  the T S M .

20. In con trast ,  A n a d a r k o / T e s o ro  assert that the s c o p e  o f  this issue is d e fin e d  b y  
the protests  and c o m p la in ts  that the C o m m is s io n  set for hearing. A n a d a r k o / T e s o ro  
state that their p rotests  and c o m p la in ts  raised issues re ga rd in g  w h e t h e r  the T S M  and 
T S M  d e riv e d  rates  are ju s t  and reason able ,  and i f  such rates are  not, h o w  to d e v e lo p  
ju s t  and re a s o n a b le  c o st-b a se d  rates for T A P S .  T h e  c o m p la in ts  and protests  did not 
raise T S M  c o m p l ia n c e  issues, A n a d a rk o /T e so ro  conten d. M o r e o v e r ,
A n a d a r k o / T e s o ro  arg u e ,  the s c o p e  is not l im ited to c o m p lia n c e  w ith  the T S M  sin ce  
the C o m m is s io n  in, Trans A laska  P ipe line  Sys ., 35 F E R C  at 6 1.983 n. 17, and the 
U n ited  States C o u r t  o f  A p p e a ls  for the District o f  C o lu m b ia  ( D .C .  C irc u it)  in. Arctic  
S lope  Rey  7 Corp . v. F E R C .  832 F .2d 158, 163 ( D .C .  C ir. 198 7),  held that the C arriers  
can not re ly  on  the T S M  to establish  the justn ess  and re aso n ab len ess  o f  their rates. 
A n a d a rk o / T e s o ro  a lso  state that w h en  the C arriers  sub m itted  the T S A  for approv al 
they requ ested  a ru lin g  that it w a s  in the p ub lic  interest, not ju s t  and reason ab le .  S t a f f  
agrees  w ith  A n a d a r k o / T e s o r o ’ s c la im s  that the s c o p e  o f  the issue is not lim ited to 
w h eth er  the C a rr ie rs  p ro p er ly  fo l lo w e d  the T S M  form ula  and that the s c o p e  o f  the 
issue is d ef in ed  in the protests and co m p laints.  A c c o r d in g  to S ta ff ,  the C o m m is s io n

*l C arr ie rs  I B  at 16 (c it in g  O rd e r  No. 5 6 1 .  Revisions to O i l P ip e lin e  
Regu lations Pu rsu an t to the Energy P o lic y  Act o f  1 992 , F E R C  Stats &  R egs. *| 30,985 
at 3 0 ,9 6 1(1 9 9 3 )  (O r d e r  N o. 5 6 1)) .

*2 C arr ie rs  IB  at 16 (c it in g  O rd e r  No. 588, O il P ip e lin e  C ost-q / Se rv ice F ilin g  
Requirem ents , F E R C  Stats  & R e g s .  *j 3 1.037 at 30,053 ( 1 9 9 6 )  (O rd e r  N o. 588)).
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w a s  c lear,  w h e n  it a c c e p te d  the T S A ,  that c h a l le n g e s  to the annual T S M  rate f i l in gs  
w o u ld  be a l lo w e d  b y  n o n -s ign ato r ie s  such  as A n a d a rk o /T e s o ro  and su c h  rates w o u ld  
be ju d g e d  under the ju st  and re a so n a b le  standard.

2 1. N ext,  A n a d a r k o / T e s o ro  a n d  S t a f f  a v e r  that the T S M  has not “ e v o l v e d ”  as the 
C arrie rs  con ten d , into a ju s t  and reason ab le  rate m e th o d o lo g y  that can n o t  be 
c h a l le n g e d  b y  n o n -s ig n a to ry  parties. S p e c i f ic a l ly ,  A n a d a r k o / T e s o ro  an d  S t a f f  argue 
that the C a r r ie r s ’ c la im s  that the C o m m is s io n  later reve rse d  the h o ld in g s  co n c e rn in g  
the rights o f  n o n -s ig n a to r y  parties  to c h a l le n g e  future rates and that the T S M  has been 
ad ju d ica te d  as  ju s t  and re a so n a b le  rely  p r im arily  on A m erada Hess. A n a d a rk o / T e s o ro  
and S t a f f  assert that A m erada Hess, is d is tin g u ish ab le  b e c a u s e  the issue in that case  
w a s  lim ited to T S M  c o m p lia n c e  and, c o n se q u e n tly ,  n either the ju s tn e s s  and 
r e a so n a b le n e ss  o f  the T S M  nor the s h ip p e r ’ s rights to c h a l le n g e  the T S M  w e re  b efore  
the C o m m is s i o n .2'

22. M o r e o v e r ,  A n a d a r k o / T e s o ro  and S t a f f  con ten d, the C ’ rricrs <se o f  the 
statem en t that the T S M  is “ b in d in g  o n . . .a l l  parties”  is taken out o f  c o n te x t .  
A n a d a r k o / T e s o ro  c la im  that the C o m m is s io n  w a s  s im p ly  s tatin g  that fo r  c o m p lia n c e  
p u rp o ses  it c o u ld  not order a c h a n g e  in the T S M  re tro a c t iv e ly  and issu es  related to 
refund s had to be d e c id e d  in a cc o rd a n c e  with the T S M .  T h u s ,  A n a d a r k o / T e s o ro  and 
S t a f f  c o n c lu d e ,  nothin g  in A m erada Hess  l im ited the s ta tutory  right o f  sh ip p ers  to 
c h a l le n g e  future T S M  f il in g s  under the I C A  or s u g g e ste d  that the C o m m is s io n  
intended to c h a n g e  its prior orders and deem  the T S M  ju s t  and reaso n ab le .

D is c u s s io n / F in d in g s

23. T h e  s c o p e  o f  this p r o c e e d in g  is d efin ed  b y  the C o m m i s s i o n ’ s orders  setting the 
issues in A n a d a r k o  T e s o r o ’ s and the S ta te ’ s protests and c o m p la in ts  fo r  h e ar in g .24 
T h e  C o m m i s s i o n ’ s la n g u a g e  in ea ch  o f  the orders is v ir tu a l ly  identica l.  In each  order, 
the C o m m is s io n  d e s c r ib e d  A n a d a r k o  T e s o r o 's  protests and c o m p la in ts  as a rg u in g  that

A n a d a r k o / T e s o ro  and S t a f f  state that the issue in A m erada Hess  w a s  strictly  
an a c c o u n tin g  q u estio n .  S t a f f  states that the C o m m is s io n  e x a m in e d  w h e th e r  certain 
oil spill c o s ts  w e r e  p ro p e r ly  reco rd ed  in A c c o u n t  No. 6 1 0  or 680 o f  the C o m m is s i o n ’s 
U n ifo rm  S y s t e m  o f  A c c o u n t s  lor O il  P ipelines. T h e  C o m m is s io n  a ls o  e x a m in e d  
w hether  the T S M  e x c lu d e s  a m o u n ts  recorded in A c c o u n t  680 from  the defin it io n  o f  
o p eratin g  e x p e n s e s  to b e  re co ve re d .

*4 H P  P ip e lin e s  (A la ska ) Inc ., 109 I 'F R C  *| 6 1 ,3 7 6  (2004) (protests  to 2005 
rates); State o f A la ska  \ H P  P ipe lines (A laska ) Inc ., 1 10 I U R C  6 1 , 1 2 9  (2005) 
(co m p la in ts  to 2 00 5 rates): H P  P ipe lines (A laska ) hie  . I 13 F H R C  6 1 ,3 3 2  (2005) 
(protests to 2006 rates); State o f  A laska  v. H P ipelines (A la sk a ) Inc ., I 14 F F R C  
6 1 . 1 7 4  (2006) ( c o m p la in ts  to 2006 rates).
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“ the T S M  d o e s  not p ro d u c e  rates that are ju st  and re aso n ab le  u n d e r ”  the I C A .  T h e n , 
the C o m m is s io n ,  a g a in  in e a ch  order, establish ed  h earin g  p ro ce d u re s  to e x a m in e  the 
issues raised in the protests and c o m p la in ts .25 T h e  C o m m is s io n  w a s  c le a r  that the 
issues raised b y  A n a d a rk o /T e s o ro ,  as w e l l  as the State, w e re  to b e  the su b ject  o f  the 
co n so lid ated  h earin gs.  T h u s ,  it is found that the s c o p e  o f  this p r o c e e d in g ,  in te r a lia , 
in c lu d es  the T S M  c a lc u la te d  2005 and 2006 rates as w e l l  as the T S M  itself.

24. T h e  C arrie rs  c la im  that the C o m m is s io n ’ s orders d e fin e d  the s c o p e  o f  the 
h earin g  as fo l lo w s :  “ the issu es  o f  this case  pertain to ap p lica t io n  o f  the T S M  to the 
T A P S  2005 T a r i f fs .  T h e  parties  h a v e  d ifferent un d erstand in gs o f  h o w  the term s o f  the 
T S M  a p p ly  w h e n  there is an order from  the R C A  that m a y  be inco n sisten t w ith  the 
T S M . ”  2h T h is  la n g u a g e  d o e s  not indicate  that the C o m m is s io n  inten ded to n arro w  
the s c o p e  o f  the hearing. T h e  C o m m is s io n  descr ib ed  the issu es  co n ta in e d  in 
A n a d a r k o / T e s o r o ’ s protests and co m p lain ts ,  but n e v e r  stated that it w o u ld  not a l lo w  
A n a d a r k o / T e s o r o ’ s T S M  argu m en ts  to be addressed, in their en tirety ,  at the hearing. 
C o n s e q u e n t ly ,  it is foun d  that the s c o p e  o f  the issues in the protests  and c o m p la in ts  
are s ig n if ic a n t ly  b ro ad er  than those listed in the se n te n ce s  c ited  b y  the Carriers. 
L im it in g  the s c o p e  as s u g g e s t e d  b y  the C arriers  w o u ld  m ean  r e m o v in g  the main 
conten tio n  from  A n a d a r k o  T e s o r o ’ s protests and c o m p la in ts  -  that the 'I S M  itse lf  
results in rat s that are not ju s t  and reason able.  It w o u ld  be rem iss  to ign ore  the m ain  
a rg u m en ts  in A n a d a rk o / T e so ro * s  protests and c o m p la in ts  e s p e c ia l ly  in light o f  the fact 
that the C o m m is s io n  ordered  that such  argum ents be co n s id e re d .

25. T h e  C arr ie rs  a lso  c o n ten d  that the C o m m is s io n ’ s p e r sp e c t iv e  that the T S M  
w o u ld  not be b in d in g  o n  non -settling  parties has e v o lv e d ,  the T S M  g o v e r n s  T A P S  
rates and the C a rr ie rs  m a y  not establish  rates on a n y  oth er basis ,  and the T S M  is n o w  
b in d in g  on all parties. C a r r ie r s ’ IB at 16. R B  at I I .  A s  articu lated  b y  
A n a d a rk o /T e so ro ,  the g ist  o f  the C a r r ie rs ’ argum en t is that the " T S M  has ‘ e v o l v e d ’ 
such that it n o w  bin d s e v e n  non-settlin g parties and is thus im m u n e  to c h a l le n g e  under

25 H P P ipe lines (A la ska ) Inc.. I09 F E R C  r  6 1,3 76  at P 10; State o j A laska  v. 
HP P ipe lines (A la ska ) In c ., 1 1 0 1 T  R C  *1 6 1, 129 at P 3; H P  P ipe lines (A la ska ) Inc.,
I 13 F E R C ’ 1i 6 1,332  at P 2 0 - 2 1; Sta le  o f A laska v. H P  P ipe lines (A la sk a ) Inc ., 114 
JT.RC *161.1 74 at P 16-17.

■(’ C a rr ie rs '  IB at 1 7 (c it in g  HP P ipe lines (A la ska ) In c  109  F E R C  *,' 6 1.376  at 
P 10; see a ls o  State a j  A laska  \ HP P ipe lines (A laska ) In c .. N O  F E R C  r  6 1, 1 29 at P 
3; HP P ipe lines (A la ska ) Inc ., I 13 I T ’ R C  * 6 1 ,3 3 2 ;  State o f A laska  r H P Pipe lines 
(A la ska ) h ie  , 1 14 F E R C  *! 6 1 , 1 7 4 .  In addition, the C a rr ie rs  a rg u e  that the 
C o m m is s io n  a lso  lim ited  the s c o p e  by  stating that the su sp en sio n  order "b e n e fits  
custo m ers  b y  e n su rin g  that the rates for transporting petro leu m  on T A P S  are 
consistent w ith  the se tt lem en t.”  C a r r ie r s ’ IB at 17 (c it in g  H P  P ipe lines (A la ska ) Inc.. 
109 F E R C  *j 6 1 .3 7 6  at P2>.
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t h e ‘ju s t  an J  r e a s o n a b le ’ standard.”  A /T  R B  at I I .  A n a d a » k o /T cso ro  and S t a f f  fo cu s  
their rebuttal on the  C arrie rs  use  o f  A m erada lie .sv to support the C a r r ie rs ’ p osit ion  
that the T S M  is “ n o w  b in d in g  o n . . .  a ll parties.”  C arr ie rs  IB at 16. R B  at 1 1 - 1 2 ,  16 
(c it in g  A m erada  Hess, 7 9  F E R C  at 62,538 ).

26. N ot e v e n  a c u r s o r y  r e v ie w  o f  A m erada Hess  w o u ld  support the C a r r ie rs ’ 
conten tio ns. See A m erada  Hess, 79  F E R C  6 1,3 0 0 . T h is  is b e c a u s e  the C a r r ie r s ’ 
argum en ts  re ly  on  t w o  se n te n ce s  in the Am erada Hess  o rd er  w ith o u t  p la c in g  them  in 
the proper c o n te x t .  Id. A n a d a r k o / T e s o r o ’s and S t a f f s  a ssertio n s  that the issue in 
Am erada H ess  w a s  an a c c o u n tin g  question  lim ited to T S M  c o m p l ia n c e  and that issues  
c o n c e rn in g  the ju s tn e s s  and re aso n ab len ess  o f  the T S M  w e r e  not b e fo r e  the 
C o m m is s io n ,  h o w e v e r ,  are  c le a r ly  supported  b y  the text o f  the order. Id .;  A /T  R B  at 
12: S t a f f  R B  at 8-9. M o r e o v e r ,  A n a d a r k o / T e s o r o ’ s and S t a f f  s a rg u m e n ts  that the 

C o m m is s i o n ’ s sta tem en t that the T S M  is n o w  b in d in g  on all parties  o n ly  referred to:
(1 )  T S M  c o m p l ia n c e  and (2) the C o m m is s i o n 's  d e c is io n  that the C a rr ie rs  w ere 
o b lig a te d  to d e te rm in e  the refunds and address  a c c o u n tin g  issues  con sistent w ith  the 
T S M  arc  p e r su a s iv e .  A / T  R B  at 12; S t a f f  R B  at 8-9.

27. C o n tr a r y  to the C a r r ie r s ’ assertions, the E P A c t  o f  1992, O rd e r  N os. 5 6 1 ,  5 6 1 - 
A  and 588. d o  not in d ic a te  an e v o lu t io n  in the C o m m i s s i o n ’s prev ious determ inations. 
C a r r ie r s ’ IB at 16 n. 1 5. In fact, th ose  p ro n o u n c e m e n ts  are co n g ru e n t  w ith  p revio u s  
orders c o n c e r n in g  the  T S A .  T h e  la n g u a g e  in the C o m m i s s i o n ’ s orders  a p p ro v in g  the 
T S A  indicate that the C o m m is s io n  intended the T S M  to g o v e r n  T A P S  unless or until
a c h a l le n g e  w a s  f ile d  b y  a non -sign atory . T h e  C a rr ie rs  fail to c ite  an y  la n g u a g e  in 
these E P A c t  o f  19 9 2  p ro n o u n ce m e n ts  that lim its the rights o f  n o n -s ign ato ry  parties.
In c o n c lu s io n ,  as  d is c u s s e d  a b o v e ,  n o th in g  c ited  by  the C arriers  in d icates  that the 
C o m m is s io n  c h a n g e d  its posit ion  with respect to the legal status o f  the T S M  as 
articu lated  in Trans A la ska  P ipe line , Sys.. 35 F E R C  ‘ i 6 1 , 4 2 5 '7 and Arctic S lope  Reg  7 
Corp . r. F E R C ,  832 F .2 d  158'*. Im portantly ,  it is foun d  that the statem ent that “ the

' '  Trans A la sk a  P ipe lin e  System . 3 5 F E R C * !  6 1 .4 2 5  at 6 1 , 9 7 7  n. 17 ( " T h e  
[C’ jari iers ca n n o t  re ly  o n  the ap p ro v e d  sett lem en ts  to establish  the ju s tn e s s  o f  these 
tiled rate c h a n g e s ,  s in c e  the settlem ent rates w e re  n e v e r  a d ju d ica ted  to be ju st  and 
re aso n ab le .” ) I d  at 6 1 ,9 8 1  ( “ w e  c a t e g o r ic a l ly  state that our a p p ro v a l  o f  this 
settlem en t is not a p reced en t as to future T A P s ’ rates” ). Id. a* 6 1 ,9 8 0  (“ W e  affirm  the 
c o n c lu s io n  o f  the  A L J  that the settlem ent m a y  not be im p o se d  on a n y  o b je c t in g  party, 
in c lu d in g  A r c t ic ." ) .  Id . at 6 1 ,9 8 2  (“ A r c t ic ,  as w e ll  as a n y  en tity  w h ic h  is not a party 
to the settlem ent,  m a y  f i le  at a n y  tune in the future for an ad ju d ica te d  rate, w h ich  does  
not e x c e e d  the sett le m e n t ra te . . .  )

:s A rctic S lo p e  Reg  7 Corp . v. F E R C ,  832 F .2d 158 at 161 (“ U n d er the T S M , . . .  
rates are set on an annual basis, and are regarded un der the re g u la to ry  sc h e m e s  as a n y  
other rate f i l in gs  b y  a c o m m o n  carrier. T h u s,  a n y  such  rates are  sub ject  to c h a l le n g e
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C arriers  can n ot rely  on the a p p r o v e d  settlem en ts  to establish  the ju s tn e s s  o f . . .  f i le d  
rate c h a n g e s ”  rem ain s  intact and h as  not been re ve rse d  b y  the C o m m is s io n .  See 
Trans A laska  P ip e lin e  System , 35 F E R C  6 1 ,4 2 5  at 6 1,978 n. 17.

I s s u e  II. B. W h a t  L e g a l / R e g u l a t o r y  P r in c i p le s  A p p l y ?

Just a nd  R easonab le  Rate S tandard s

28. A n a d a r k o / T e s o r o ’ s assertion  that the T S M  can n o t be u sed  to determ in e  the 
ju s tn e s s  and re aso n ab le n e ss  o f  the 2005 and 2006 rates s in c e  the T S M  in clu d es  
e le m e n ts  that are  not co st-b a se d  is incorrect, the C arriers  c la im . T h e  C arrie rs  state 
that the T S M ,  a lth o u g h  non-traditional, is a co st-b a se d  m e th o d o lo g y .  In addition , the 
C arrie rs  c la im  that i f  it is determ in ed  that the T S M  e lem en ts  are not c o st-b a sed ,  the 
T S M  c o u ld  still b e  found to b e  in c o m p l ia n c e  w ith  F a n n e rs  U n ion  C en tra l Exchange, 
Inc., v. FE R C ,  7 3 4  F.2d I486 ( D .C .  C'ir. 1984) (“ F an n e rs  U n ion  IT '),  w h ic h  stated 
that departures fro m  a c o st-b a sed  a p pro ach  m a y  be leg it im ate  i f  e a ch  d e v ia t io n  is 
fo u n d  to be not u n reaso n ab le  and co n sisten t w ith  the p u b lic  interest. A c c o r d i n g l y ,  the 
T A P S  C arrie rs  c o n c lu d e ,  the C o m m is s io n  w o u ld  be ju st i f ie d  in u t i l iz in g  the T S M  to 
determ in e  the la w fu ln e s s  o f  the T A P S  interstate rates.

29. N ex t.  C a rr ie rs  aga in  a rg u e  that the C o m m is s i o n ’ s d e te rm in a tio n  in A m erada  
Hess  that the T S M  is " n o w  b in d in g . . .  on all p a rties"  d o e s  not c o n f l ic t  with p r e v io u s  
C o m m is s io n  o rders  a p p ro v in g  the T S A  w h ic h  stated that n o n -sett l in g  parties w o u ld  
not be b o u n d  by  T S M  at that tim e. C a rr ie rs  IB at 19; A m erada Hess, 79  F E R C
61,30 0. In fact, the C arrie t  i r g u c  that the p r in cip le  that future rate c h a l le n g e s  m ust 
be brought pursuant to O p in io n  1 5 4 - B  w ith o u t re ly in g  on  c o m p o n e n ts  o f  the T S M  
supports  the C o m m is s i o n 's  f in d ings  in Am erada Hess  that the T S M  is “ n o w  
b in d in g . . .  on all p arties .”  Am erada Hess, 79  F E R C  ^ 6 1 ,3 0 0 . B y  the m id - ! 9 9 0 ’ s, the 
C arrie rs  c la im , rates  ca lcu lated  under the O p in io n  1 5 4 -B  m e t h o d o lo g y  (w ith o ut u se  o f  
T S M  e lem en ts)  w o u ld  b e  greater  than the T S M  c e i l in g  rates, a n d  for that reason, the 
C o m m is s io n  w a s  ju s t i f ie d  in c o n c lu d in g  that the T S M  w a s  the o n ly  m e a n in g fu l  
constraint on the T A P S  C a r r ie r s ’ rates and that T S M  is b in d in g  on all parties. The 
C arriers  a ga in  c la im  that the le ga l  status o f  T S M  ev o lv  ed a fter  the e n actm e n t o f  
E P A c t  o f  1992.

by n on -sett l in g  parties, such  as A r c t ic ,  as w ell  as a n y  other n o n -s ig n a to r y .”  Id . at 166 
n. 16 ( " F E R C  has e x p l ic i t ly  s ta te d . . .  that its settlem ent a p p ro v a l  in no w a y  e s ta b lish es  
the ju s tn e s s  or  re aso n ab len ess  o f  any rates"  and that “ the a g e n c y  w a s  not e ven  
c o n s id e r in g ,  m uch  less n ear  the point o f  d e c is io n  on, the re a s o n a b le n e s s  o f  the T S M  
and the rates establish ed  under it".)
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30. A n a d a rk o / T e s o ro  and S t a f f  state that the a p p l ic a b le  standards for d e te rm in in g  
ju s t  and reaso n ab le  rates are set forth in Fa rm e rs  Un ion I I  and O p in io n  1 5 4 - B .29 
A n a d a rk o /T e s o ro  and S t a f f  further assert that a ju st  and reaso n ab le  rate is o n e  that is 
co st-b ased  w ith  a n y  dep artures  s p e c i f ic a l ly  identified  and ju s t i f ie d  as articulated in 
F an n e rs  Un ion  //, 734 F .2 d  at 1530, and O p in io n  1 5 4 - B .30 T h e  C o m m is s io n  ad op ted  
trended orig in a l  co st  ( T O C )  fo r  d eterm in in g  rate bases  and re ve n u e  requirem ents  for 
oil p ip e lin e s  in O p in io n  1 5 4 - B ,  A n a d a rk o /T e so ro  a lso  state.

3 1 .  S t a f f  s im ila r ly  a rg u es  that a lth ou gh  the T S M  m a y  con ta in  s o m e  e lem en ts  o f  a 
cost-b ased  m e th o d o lo g y ,  it is c le a r  that the T S M  a ls o  con ta ins  e le m e n ts  that are not 
appropriate for a co st-b a se d  rate .31 In addition, S t a f f  and A n a d a r k o / T e s o ro  assert that 
the C arriers  did not sub m it a n y  e v id e n c e  to support their T S M  rates on a cost b a c '~ 
and e ve n  failed  to d iscuss  the ju s tn e s s  and re aso n ab len ess  o f  the T S M  b y  e l im in a tin g  
section  II.D from  their briefs.  S t a f f ’ s reply  b r ie f  a ls o  a rgu es  that the C arrie rs  c ite  
F a rm e rs  Un ion  I I  to support the contention  that non -cost factors  can  be con sid ered , 
but fail  to note  that its a p p lica tio n  is limited. S p e c i f ic a l ly ,  S t a f f  c la im s  that F a rm e r 's  
Union I I  states that d e v ia t io n s  from  co st-b ased  p r ic in g  m ust be found  not 
u nreason ab le  and ihe resulting  rate m ust be ju s t i f ie d  b y  those factors.

32. A n a d a rk o / T e s o ro  and S t a f f  c la im  that the C arrie rs  c o n c e d e  that the T S M  d oes 
not c o m p ly  w ith  ju s t  and re aso n ab le  rate standards. S p e c i f ic a l ly ,  A n a d a rk o /T e s o ro  
assert that: ( 1 )  the C a rr ie rs  and their expert. Dr. T o o f  c o n c e d e  that the T S M  is 
inconsistent w ith  ju s t  and re aso n ab le  rate standards and can n o t be a p p ro v e d  o u tsid e  
the con text o f  an u n con tested  settlem ent; (2) Dr. T o o f  a c k n o w le d g e d  that A B I ’ is not 
tied to the C a r r ie r s ’ costs; and (3) Dr, T o o f  a greed  that neither the T S M  true-up

29 In addition, A n a d a r k o / T e s o ro  conten d that the a p p lica b le  regu latory  
p rin cip les  are those fo r  setting  the ju st  and reason able  rates under the I C A .  w h ich  
inc lu d e S e c t io n s  1(5) and 1 5 ( 1 )  o f  the I C A .  S e c t io n  1(5), A n a d a rk o / T e s o ro  c la im , 
requires all interstate rates ch arg e d  for oil transportation to be ju st  and reason able  and 
S e ctio n  1 5( I ) requ ires  the F E R C  to p rescribe a ju s t  and reaso n ab le  rate i f  it finds a 
rate unjust or u n reaso n ab le  or u n ju stly  discrim inatory  .

30 A n a d a r k o / T e s o ro  c la im  that in W illiam s P ipe  L ine C o ., 21 F E R C  *| 6 1 ,2 6 0  
(10 8 2) (O p in io n  154). the C o m m is s io n  issued a d e c is io n  attem ptin g  to ju s t i fy  the 
retention o f  the IC’C ’ s “ v a lu a tio n ”  a p pro ach  to ra tem a kin g  for oil p ipelines.  T h e  
C arriers  state that O p in io n  154 w a s  re jected  in Fa rm e rs  Un ion  // a n d  in response, the 
C o m m is s io n  issued 15 4 -B  a d o p tin g  an original cost rate m eth o d  for oil  p ipelines.

31 S t a f f  states that the c o st-b a sed  e lem en ts  o f  the T S M  in clu d e depreciation, 
D R & R ,  a m o rtisat io n  o f  the $450 m il l io n  rate base  w rite -o ff ,  and deferred  earnings. 
S o m e  o f  the n o n -e o st-b a scd  e lem en ts  included in the T S M .  S t a f f  contends, are the 
inflation-adjusted , non -cost based  A P B ,  a 10 0 %  e q u ity  structure a ssu m p tion, and a 
d e p re c ia b le  life k n o w n  to be too  short
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p r o v is io n  nor the m etho d o f  a l lo c a t in g  costs  b e tw e e n  federal and state ju r is d ic t io n s  is 
a c c e p ta b le  for u se  in m a k in g  ju s t-a n d -re a so n a b le  rate d e term in a tio n s.  T h u s ,  
A n a d a r k o / T e s o ro  co n ten d , the C arr ie rs  agre e  that the T S M  is in c o m p a tib le  w ith  ju s t  
and reason ab le  ra te m a k in g  standards.

Equ itab le  E stoppe l

33. T h e  C arr ie rs  a ls o  a rg u e  that under the doctr ine  o f  e q u ita b le  e s to p p el,  
A n a d a r k o / T e s o ro  after w a it in g  20 y e a r s  to c h a l le n g e  the ju s tn e s s  and r e a so n a b le n e ss  
o f  T S M  interstate rates and re ap in g  the b enefits  o f  the T S A ,  sh o u ld  not be a l lo w e d  to 
in va lid ate  the T S M .  T h is  late c h a l le n g e  rega rd in g  purported o v e r c o l le c t io n s ,  the 
C arriers  c la im , a ls o  raises se r io u s  c o n c e rn s  about re tro active  ratem akin g . 
A n a d a r k o / T e s o r o ’ s failure to c h a l le n g e  the rates o v e r  the y e a rs  further sup p orts  the 
C o m m is s io n 's  c o n c lu s io n  in Am erada Hess  that the T S M  is n o w  b in d in g  o n  all 
parties, the C a r r ie rs  con ten d . In addition , the C arrie rs  state that the C o m m is s io n  
sh ould  reaffirm  its earlier  f in d in g  that the T S M  is b in d in g  on all parties and that rates 
that do  not e x c e e d  the T S M  rate c e i l in g s  are la w fu l.  A  ru lin g  to  that e f fe c t ,  the 
C arr ie rs  c la im , w o u ld  a v o id  m a n y  intergcn erational  e q u ity  issues, en h a n c e  p ro sp e cts  
for b u ild in g  future infrastructure investm en ts  in A la s k a  and c ls e w h e ie ,  and w o u ld  be 
appropriate  s in c e  the T S A  c o u ld  be term in ated  in less than tw o  y e a r s .32

34. A n a d a rk o / T e s o ro  respon d by a rg u in g  that they  are not e q u ita b ly  esto p p ed  from  
c h a l le n g in g  the f i le d  rates b e c a u s e  their right to c h a l le n g e  th ose  rates is g u a ran teed  b y  
the C o m m is s io n ,  the court ord ers  a p p r o v in g  the Interstate Sett lem en t,  and the I C A  
itself. In addition , A n a d a r k o / T e s o ro  assert that th ey  t im e ly  f i led  protests and 
c o m p la in ts  to the C a r r ie r s ’ 2005 and 2006 rates and the C o m m is s io n  r e c o g n iz e d  their 
sta n d in g  to d o  so  in sett in g  the protests  and c o m p la in ts  fo r  hearing. N o th in g  c ited  b y  
the C arr ie rs  alters these rights, A n a d a r k o / T e s o ro  conten d . S p e c i f i c a l ly ,
A n a d a r k o  T e s o r o  assert, the c a s e  law  on eq uitab le  e sto p p el  requires, in te r a lia ,  fa lse  
representation, re lia n ce ,  and unjust en richm en t in v o lv in g  a p arty  to the agreem en t.  
N o n e  o f  th ose  e le m e n ts  are  present here, A n a d a r k o / T e s o ro  c la im .

35. A n a d a r k o / T e s o ro  a lso  a v e r  that the C a r r ie r s ’ e q u ita b le  e sto p p el  a rgu m en t fa i ls  
b e c a u s e  co n tra ry  to the C a r r ie r s ’ assertion that A n a d a r k o / T e s o ro  h a v e  b e n e f ite d  from  
the T S A  for m o re  than 20 y e a rs  w ithou t c h a l le n g in g  the rates, A n a d a r k o / T e s o ro  h av e  
o n ly  b egan  p r o d u c in g  oil on the North S lo p e  in 2000 and h a v e  a c t u a l ly  been p a y in g  
e x c e s s iv e  rates on T A P S  s in ce  then, S t a f f s  rep ly  a lso  states that the C a r r ie r ’s

' 2 T h e  C a rr ie rs  state that ” [ 0 ] n  January I, 2 0 0 7, the State  e x e r c is e d  its right 
under S e ct io n  1-8 o f  the T S A  to c o m m e n c e  n eg o tia tio n s  re g a rd in g  the re p la ce m e n t o f  
T S M .  I f  such  n e g o tia t io n s  are not s u c c e s s fu l  the State can term in ate  the T S A  as e a r ly  
as  January  I, 2 0 0 9 .”  C arr ie rs  IB  at 24 n.25 (c it in g  E x. A T C - 1 4  at I I ;  F U R - 5 5 ) .
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equitable  esto p p el  and retro active  ra tem a kin g  argu m en ts  are w itho u t m erit. W ith  
regard to e q u ita b le  estop p el.  S t a f f  s im ila r ly  argues  that the C o m m is s i o n ’ s orders 
a p p ro v in g  the T S A  guaran teed  the sh ippers  the right to se e k  ju st  and reaso n ab le  rates 
under the I C A  and that right w a s  n e v e r  w a iv e d .  S t a f f  c la im s  that the retroactive  
ratem akin g  a rg u m en t is m oot b e c a u s e  A n a d a rk o / T e so ro  h av e  not requ ested  an y  
rem edies  p rior  to the date  the rates  in this p io c e e d in g  w e re  susp en d ed , su b ject  to 
refund.

Pub lic  In terest

36. T h ird ,  the T A P S  C arr ie rs  argu e  that they h a v e  s h o w n  that the p u b l ic  interest 
supports a h o ld in g  that the 2005 and 2006 rates are in c o m p lia n c e  w ith  the T S M .  T h e  
p ublic  interest, the C a rr ie rs  state, must be co n sid ered  by  the C o m m is s io n  in 
a d ju d ica tin g  the la w fu ln e s s  o f  the C arriers  filed  rates and has b een  fo u n d , by  the 
S u p re m e  C o u rt  and oth er  courts, to be a k e y  factor in j u d g in g  the la w fu ln e s s  o f  rates 
under the I C A . 33 T h e  p u b l ic  n eed  for in vestors  in e n e r g y  infrastructure p ro jects  to 
m ak e  n e c e s s a ry  in ve stm e n ts  and the p u b lic  need for e f f ic ie n t  in vestm en t in and lo n g ­
term d e v e lo p m e n t  o f  e n e r g y  resources  support u p h o ld in g  the T S M ,  the C arr ie rs  c la im , 
in their rep ly  brief ,  the C arriers  further assert that a C o m m is s io n  d e c is io n  re jecting  the 
T S M  w o u ld  h a v e  a c h i l l in g  e f fe c t  on future investm ent.

37. In respo n se , A n a d a r k o / T e s o ro  a v e r  that their initial b r ie f  s h o w s  that the 
C arriers  h ave  m isu se d  the p ub lic  interest standard. It is the ju st  and reason ab le  
standard that is a p p l ic a b le  here, Anadarko/'I e so ro  contend. M o r e o v e r ,  
A n a d a rk o /T e s o ro  c la im  that the C arr ie rs  in correctly  stated that A n a d a r k o / T e s o ro 's  
position is that p u b lic  interest con sid erat io n s  arc  irrelevant to a d eterm in atio n  o f  
w h eth er  the T S M - b a s e d  f iled  rates are ju s t  and reasonable. A n a d a rk o /T e s o ro  state 
that this is co n tra ry  to their p osit ion  and w hat A n a d a r k o  T e s o r o  a c tu a lly  assert is that 
the p ub lic  interest is met b y  setting ju st  and reaso n ab le  rates and p ro v id in g  adequate  
in cen tives  for investm en t w h i le  p ro te ct in g  shippers from  e x c e s s iv e  rates. Thus. 
A n a d a r k o / T e s o ro  c la im , their posit ion  is consistent w ith the c a s e  la w  c o n c e r n in g  the 
p ublic  interest c ited  b y  the C arriers.  S t a f f  a lso  states that setting just and reason ab le

33 In support o f  the p ro po sit io n  that the p ub lic  interest sh ould  be co n s id e re d  in 
d eterm in in g  ju st  and reaso n ab le  rates, the C arriers  c ite  the S u p re m e  C o u rt  in Midst ate 
H o rticu ltu ra l Co, Inc.. r  Pennsy lvan ia  R R . 320  U .S. 3 5 6  ( 1943) and IC C ' v 
Cincinnati, N  O, & T P  A Y .  167 U .S .  4 7 9  (18 9 7 ) .  C arriers 113 al 23 n.22. T h e  
C a r r ie rs ’ rep ly  b r ie f  a ls o  c ites  F an n e rs  Union  // in a rg u in g  that the D .C .  C ircu it  
re co g n iz e d  that the C o m m is s io n  c o u ld  and should lake  the p u b lic  interest into 
consid eration  and did not fo re c lo se  dep arting  from  a " r ig id  co s t-b a se d  a p pro ach  to
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rates is in the p u b lic  interest and sh ould  g iv e  investors  c o m fo rt  s in c e  it a l lo w s  the 
r e c o v e r y  o f  c o sts  and a fair  rate o f  return.

38. Flint H il ls  a rg u e s  that the T S A  should be a l lo w e d  to c o n tin u e  until it 
term inates u n der  its o w n  term s b e c a u s e  the T S A  w il l  l ik e ly  term inate  at the en d  o f  
2008, and both the C o m m is s io n  and p ublic  p o lic y  require that the settlem en t be 
a l lo w e d  to run its full co urse .  First, Flint f i l l s  states that the T S A  has tw o  
m e ch a n is m s  fo r  term ination: ( I ) se c t io n  III-12 o f  the T S A ,  w h e r e  the T S A  w o u ld  run 
its co u rse  and term inate  at the e n d  o f  2 0 11  and (2) se c t io n  1-8, w h e r e b y  a party can 
s e e k  to ren ego tiate  the a g re e m e n t b egin n in g  January 1 , 2 0 0 7, and i f  the parties fail to 
renegotiate  w ith in  tw o  y e a rs  o f  that date the State or a n y  o f  the T A P S  o w n e rs  can  g iv e  
written  n otice  term in atin g  the T S A  as e a rly  as D e c e m b e r  3 1 ,  2008. T h e  State sen t a 
notice  o f  ren ego tiat io n  on January  I, 2007, Flint H ills  c la im s.  T h e  benefit  o f  a l lo w in g  
the T S A  to run its c o u rse ,  Flint H il ls  conten ds, is that the c o n t r o v e r s y  w ith  respect to 
w h a t  has been c o l le c te d  u n d er  the T S M  (for e x a m p le ,  D R & R )  w o u ld  be e lim inated.

3 9  S e c o n d .  Flint H il ls  a rgu es  that the U nited States S u p r e m e  C o u r t  r e c o g n iz e s  the 
im p o rta n ce  o f  u p h o ld in g  settlem en ts.  FH IB (citing Un ited  G as Co. v. M obile  G as  
C o rp ..  350 U .S . 332, 34-4 ( 1 9 5 6 ) .  T h e  D .C .  C ircu it ,  F lint H il ls  asserts, has held that 
rate contracts  sh ould  not b e  u nila tera lly  m o d if ie d  unless  requ ired  b y  the p u b lic  
interest and that the fact that a contractual rate m a y  be h igh er  than rates ca lcu lated  
under a d if feren t m e t h o d o lo g y  d o c s  not n e ce ssar i ly  tr igg e r  a p u b lic  interest f in d in g  
that the contract sh o u ld  be ab ro gated .  S im ilar ly ,  Flint H ills asserts  that the federal 
courts  do  not fa v o r  a l lo w i n g  a party  to u ndo a settlem ent that a p p lie s  to others. Flint 
H ills  a lso  co n ten d s  that the D .C .  C irc u it  has a lso  stated that ' lie  C o m m is s io n  has a 
p re fe re n c e  to p r e s e r v e  the b en efits  o f  the parties ’ bargain  in the contract. M o re o v e r ,  
Flint H ills  adds, the S tate  and A n a d a r k o  are not sh ippers on T A P S .  T e s o r o  w h ich  
d o e s  ship on T A P S ,  sh ip s  A N S  petro leu m  w h ich  is not p referred  by  T e s o r o  at its 
K e n a i  R e f in e r y  in A la s k a .  In contrast. Flint Hills states that it and Petro  Star fu lly  
support the co n tin u e d  use o f  the T S M  and that s ig n if ica n tly ,  th ey  are refiners that can  
o n ly  run A N S  p e tro le u m  and must sh ip  all their re f in e r ie s ’ c ru d e  on T A P S .

40. 'I’l liid , Flint H ills  c la im s  that that the C o m m is s io n 's  p o l ic y  is to a l lo w  
settlem ents to run their l ull co u rse  s in c e  it p ro vid es  the ben efit  o f  certainty. Flint 
H ills  a lso  a rgu es  that the C o m m i s s i o n ’s d ec is ion  in Ke rn  R iv e r G as Transm ission 
C orp .,  1 17 F F R C * [  6 1 ,0 7 7  (K e rn  R iv e r)  (2006), upheld a lo n g -term  le v e lix e d  rate 
structure w h ic h  w a s  the p rod uct o f  settlem en t to a l lo w  sh ip p ers  to realize  the benefits  
b a rg a in e d  for in the settlem ent. T h e  Interstate T S A  and T S M  arc  p ro d u c in g  le v c li/e d  
rates and lo w e r  rates in o u ter  y ears  ju s t  as the parties intended. F lint I fills  contends, 
f o r  these reasons, Flint H ills  c o n c lu d e s  that the T S A  and T S M  h a v e  a c h ie v e d  the 
p u b lic  p o l ic y  g o a ls  and sh o u ld  b e  found just and reasonable.
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4 1. Flint H il ls  a lso  a rg u e s  that the settlem ent p r in cip le s  in K e rn  R iv e r  sh o uld  a ls o  
a p p ly  to the T S A  s in ce  the rate d e s ig n  is a n a lo g o u s  to the le v e l iz e d  rate d e s ig n  used 
by K ern  R ive r .  F lint  H il ls  c la im s  that the rate d es ig n s  share a c o m m o n  thread w h ic h  
is a k e y  to the C o m m i s s i o n ’s h o ld in g  in K e rn  R iver. A c c o r d i n g  to Flint H ills,  in both 
cases,  the p ip e l in e  carr ie r  a ss u m e s  s o m e  r s k  with respect to an e lem en t in the  rate 
design. F o r  K e r n  R iv e r ,  the risk w as  any  d ep reciatio n  not re co ve re d  w ithin  the first 
15 years  and the C a r r ie r s ’ a ss u m e d  risk is tied to the A P B  s in ce  the d o l la r  am ount 

c o lle c te d  d e p e n d s  on th rough pu t vo lu m e ,  Flint H ills  co n te n d s .34 In c o n c lu s io n ,  F lint 
Hills asserts that the C o m m i s s i o n ’s statem en t in K e rn  R iv e r  that it is inherent in a n y  
leve lizatio n  plan that the le v e l iz e d  rate w il l  rem ain in e f fe c t  for the entire a greed  upon 
period sh o uld  a ls o  a p p ly  to the T S A  due to the trade-offs  that o ccu rred  du rin g  the 
T S A ' s  form ation . In re sp o n se ,  S t a f f  states that Flint H i l l s ’ s  a rg u m en t that the A P B  
represents d e fe rre d  return and must be retained so that the C arriers  r e c e iv e  the b en efit  
o f  their b a rg a in  is w ith o u t  m erit T h e  T S M  con ta ins  a separate  e lem en t for deferred  
return and it is not the A P B ,  S t a f f  conten ds. M o r e o v e r ,  S t a f f  avers ,  the o n ly  b a rg a in  
struck w a s  b e tw e e n  the S tate  and the C a rr ie rs  and it o n ly  p rohib ited  the State from  
protesting rates u n d er  the T S M  c e il in g .

42. Flint H ills  further c la im s  that the State  and S t a f f  h a v e  not rebutted the 
C o m m is s io n ’ s p o l i c y  o f  e n su rin g  that settlem en ts, p a rticu larly  those w ith  le v e liz e d  
rates, run their full term. T h e  C o m m is s i o n ’ s recent p ro n o u n ce m e n ts  in Sepu lveda35 
and Ke rn  R iv e r  support a l lo w in g  the T S A  and T S M  to run their full term, Flint H ills  
asserts. M o r e o v e r ,  Flint H ills  c la im s  that w h e n  the T S A  w a s  a p p ro v e d ,  it w a s  k n o w n  
that the rates o f  return u nd er  the T S M ,  in c lu d in g  the A P B ,  c o u ld  be h igh er  than 
oth erw ise  a l lo w e d .

D is c u s s io n / F in d in g s

43. A s  d is c u s s e d  further, in fra , Fa rm e rs  Un ion  I I  and O p in io n  154-13 are the 
ap p lica b le  r a t e m a k in g  standards. First, the C o m m is s io n  has a lre a d y  held that the 
FSM can not b e  u sed  to e s ta b lish  ju st  and reason ab le  rates. S e c o n d ,  A n a d a rk o / T e s o ro  

are not e q u ita b ly  e s to p p e d  from  c h a l le n g in g  the T S M  or the filed rates. T hird , the 
Carriers  p u b lic  interest a rg u m e n ts  are re jec ted  s ince the a p p lica b le  ratem akin g  
standards p e rfo rm  a b a la n c in g  act that protect in v e s to rs ’ rate o f  return exp ectatio n s. 
Flint H il ls '  asse rt io n s  that the T S A  should  be a l lo w e d  to run its c o u rse  are rejected.

34 Flint H ills  g o e s  on  to ex p la in  s in c e  the A B P  w a s  substituted for the original 
Rate o f  Return b e g in n in g  in 1940, i f  actual throughput v o lu m e s  prior to 1990 e x c e e d  
p rojections, the C a rr ie rs  w o u ld  earn less than they w o u ld  h a v e  earned had the 
s w itc h o v e r  b e g a n  b e fo r e  1990.

35 Flint H i l l s ’ a rg u m en ts  c o n c e r n in g  Sepu lveda  are m ore  ap pro p ria te ly  
d iscussed  in S e c t io n  III b e lo w .
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44. A s  d iscu sse d  a b o v e ,  se c t io n  15(7)  requires the C a rr ie rs  to p r o v e  that their 2005 
and 2006 filed  rates are ju s t  and reasonable.  A n a d a rk o /T e so ro ,  S ta f f ,  the C arriers ,  
and Flint H ills  a gre e  that O p in io n  15 4 -B  should be used  to d e te rm in e  w h e th e r  the 
rates filed  b y  the C arriers  are  ju st  and reaso n ab le .36 T h u s ,  the a p p l ic a b le  regu la to ry  
p r in cip le s  are stated in F a rm e rs  Un ion I I .  w h ic h  p ro vid ed  g u id a n c e  to the 
C o m m is s io n  on the factors  to co n sid er  in form ulatin g  a rate m a k in g  m e th o d o lo g y ,  and 
the C o m m is s i o n ’ s adoption  o f  th ose  gu id e lin es  in O p in io n  1 5 4 - B .37 It is found that 
ju s t  and reaso n ab le  rates sh o u ld  b e  cost-based. See F a rm e rs  U n ion  I I ,  73 4  F.2d I486; 
O p in io n  15 4 -B ,  31 F E R C  H 6 1 ,3 7 7 .

4 5 .  In s e e k in g  to d efin e  w h a t  the “just and re aso n ab le ”  statutory  requ irem ent for  
ra te m a k in g  entails,  the D .C .  C ircu it ,  in F ann e rs  Union I I ,  stated that "th e  statutory  
standard is, o f  co u rse ,  not v e r y  p re c ise .”  734 F.2d at 15 0 1 .  H o w e v e r ,  the C ourt w en t 
o n  to ex p la in  that as determ in ed  b y  "d e c a d e s  o f  ju d ic ia l  r e v ie w  o f  a g e n c y
d .term in ations o f ‘ju s t  and r e a s o n a b le ’ rates: an a g e n c y  m a y  issue, and courts  are 
w ith o u t auth ority  to in va lid ate ,  rate orders that fall w ith in  a ‘ z o n e  o f  r e a s o n a b le n e s s , ’ 
w h e r e  rates are neither ‘ less than c o m p e n s a ;o r y ’ nor ‘ e x c e s s i v e . ” ’ hi. at 1502.
F a rm e rs  U n ion  I I  a lso  noted that the " z o n e  o f  re a so n a b le n e ss”  strikes  a fa ir  b a la n c e  
b e tw e e n  the fin an cia l  interests o f  the regulated c o m p a n y  and the re levan t p ublic  
interests, both ex ist in g  and fo reseea b le .  Id. F in a lly ,  the court o f fe re d ,  " [ b je c a u s e  the 
re levan t costs,  in c lu d in g  the cost o f  capital,  o ften  o ffer  the p r in cip a l  points  o f  
re feren ce  for w h eth er  the resulting rate is ‘ less than c o m p e n s a t o r y ’ or ‘ e x c e s s i v e , ’ the 
m o st useful and re liab le  starting point lor rate regulation  is an in quiry  into c o s ts .”  I d  
T h e  court a lso  stated that "n o n -c o st  factors m ay  le g it im ate  a d ep arture  from  a rigid 
co st-b a se d  a p p r o a c h "  and m a y  " p la y  a legitim ate role in the setting  o f  ju s t  and 
reaso n ab le  rates,”  but such d e v ia t io n s  must be justif ied ,  hi. at 1502-03.

46. In c lo s in g ,  the D .C .  C ircu it  p ro v id e d  "im portant and b a sic  g u id e p o s ts ”  to assist 
the C o m m is s io n  in es ta b lish in g  an appropriate  ratem akin g  m e th o d o lo g y .
S p e c i f i c a l ly ,  Fa rm e rs  Union  // s ta te d  the fo l lo w in g : ( ! )  oil p ip e lin e  rates m ust be set 
w ith in  the " z o n e  o f  re aso n ab le n e ss”  is requited b y  the I C C  (an d p r e su m e d  m arket 
forces  m ay  not c o m p rise  the p r in c ip le  regulatory  constraint); (2)  departures from co st-

36 The C a r r ie rs ’ c la im  that the filed  rates should be fo u n d  ju st  and reaso n ab le  i f  
th ey  c o m p ly  w ith  the T S M  has been rejected as d iscu ssed  in S e c t io n  II .A ,  sup ra .  In 
addition, the C o m m is s io n  has a lre a d y  m ade c lear  that the C a r r ie r s ’ can n o t r e ly  on the 
T S M  to ju s t i fy  their rates. T h e  C arr ie rs  and Flint H ills  state that i f  T S M  is not used to 
m easure T A P S  rates, then the appropriate  m e th o d o lo g y  is set forth in O p in io n  154 -B . 
C a r r ie rs ’ IB at 19, FH R B  at IS.

37 S t a f f  has p ro v id e d  a h e lp fu l  su m m a ry  o f  the h isto ry  o f  F a rm e rs  Un ion  I I  and 
O p in io n  15 4 -B  in their brief. S t a f f  IB at II 14.
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based rates m ust b e  m ad e ,  i f  at all,  o n ly  w h e n  the n o n -co st  facto rs  arc c le a r ly  
identified and the sub stitute  or  su p p lem en tal  ra te m a k in g  m e th o d s  ensure that *he 
resulting rate le v e ls  are  ju s t i f ie d  by th ose  factors; (3) the rate o f  return m e th o d o lo g y  
should a cco u n t  for  the r isks  a sso c ia te d  w ith  the regu la ted  enterprise; and (4) the 
c h o ic e  o f  a p ro p er  rate o f  return is o n ly  part o f  an in tegrated  ra te m a k in g  m etho d, thus, 
the F E R C  m ust sc ru t in iz e  the rate base  and the rate o f  return m e th o d o lo g ie s  to see 
that they  w il l  o p e rate  to geth er  to p ro d u ce  a just and re aso n ab le  rate. 7 3 4  F.2d at 
1530.

47. O p in io n  1 5 4 - B  w a s  issued in respon se  to F a rm e rs  U n ion  I I .  O p in io n  1 5 4 -B  
rejected  the v a lu a t io n  m e t h o d o lo g y  as the m o d e l  for c a lc u la t in g  rate base, and 
r e ve n u e  re q u ire m e n ts ,  and r e p la c e d  it w ith  the T O C  m e th o d o lo g y .  31 F E R C  at 
6 1 ,8 3 3 .  O p in io n  1 5 4 - B  a c k n o w le d g e d  the g u id e l in e s  set forth in F a rm e rs  U n ion  I I ,  
in c lu d in g  the “ g u id e p o s t s ”  statin g  that oil p ip e l in e ’ s rates m ust be set w ith in  the “ z o n e  
o f  re a s o n a b le n e s s ”  a n d  that departures from  co s t-b a se d  rates must be c le a r ly  
identified. Id . at 6 1 ,8 3 2  (c it in g  F an n e rs  Un ion I I ,  7 3 4  F.2d at 1530). It a lso 
a n n o u n ce d  that “ [i]t is e v id e n t  that oil p ip e lin e  rates as a g en era l  rule m ust be cost-  
b a se d .”  Id . at 6 1 ,8 3 3 .  T h e  m e th o d s  for determ in in g , in te r a lia ,  the rate o f  return, rate 
base, and a starting rate b a se  w e r e  a lso  e s ta b lish ed  in O p in io n  15 4 -B .  A c c o r d i n g ly ,  it 
w il l  be the “ g u id e p o s t s ”  set forth in F an n e rs  Un ion I I  and O p in io n  15 4 -B ,  and not the 
T S M .  that shall b e  u se d  as the re gu la to ry  fra m e w o rk  for d e te rm in in g  w h eth er  the 
T S M  and the 2005 a n d  2006 rates it p ro d u ced  are just and reaso n ab le .

48. T h e  C o m m is s i o n  and the D .C .  C irc u it  h a v e  a lre a d y  stated that the C arriers  
cannot r e ly  on the T S A ,  and a c c o r d in g ly ,  the T S M  to establish  the ju s tn e s s  and 
reaso n ab len ess  o f  its f i le d  rates.38 A s  articu lated  b y  the D .C .  C ircu it .  " F E R C  has 
e x p lic it ly  s ta te d . . .  that its sett lem en t ap pro val  in no w a y  esta b l ish e s  the ju stn e ss  or 
reaso n ab len ess  o f  a n y  rates.”  A rctic  S lope , 832 F.2d at 166; see So/iio  P ip e  Line Co.
35 F E R C  at 6 1 ,9 8 2 .  T h e  C arr ie rs  c o rre c t ly  note that F a rm e rs  Un ion  H  a l lo w s  
departures from  a “ r ig id  c o st-b a se d  a p p ro a c h ,”  but “ e a ch  d e v ia t io n . . .  must be fo u n d  
not to be u n re a so n a b le  and to be co n sisten t with the C o m m is s i o n 's  statutory  
re sp o n sib i l i ty ”  to s e r v e  the p u b lic  interest. C a rr ie rs '  IB at 19 (c it in g  734 F.2d at 
1502). T h u s,  the e le m e n ts  o f  the T S M  that depart from  c o s t-b a se d  standards must be 

justified  and o n ly  then c a n  it be d eterm in ed  w h eth er  the T S M  as a w h o le  is just and
19re a s o n a b le . '  It w o u ld  be rem iss  not to p erform  a “ reason ed  in q u ir y "  into such 

d ev iatio n s  and r e ly  o n l y  upon a C o m m is s io n  ap p ro v e d  sett lem en t w h ic h  the 
C o m m is s io n  i t s e l f  stated is o f  no preced entia l  va lu e .  See F a n n e rs  U n ion  II .  734 F .2d

1H •' T h e  C a rr ie rs  a rg u m e n t that they p ro p e r ly  a p p lied  the T S M  in ca lcu lat in g  
their filed rates is a ls o  re je c te d  on the sam e  ground s.

,9 T h is  a rg u m en t w il l  be addressed  in the f o l l o w i n g  se ct io n  w h e r e  it w il l  be 
d eterm ined w h e th e r  the T S M  c o m p o r ts  w ith  O p in io n  15 4 -B .
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1502. T h u s,  it is Fa rm e rs  Un ion 11 and O p in io n  15 4 -B  that w il l  s e rv e  as the standards 
for this inquiry  and the C a r r ie rs '  argum en t that the T S M  sh ould  b e  used to d e te rm in e  
ju s t  and reason ab le  T A P S  rates is rejected.

49. S e c o n d ,  w ith  regard  to the C a rr ie rs ’ eq u ita b le  estop p el a rg u m en ts,  
A n a d a rk o / T e so ro  and S t a f f  ap tly  note that the C o m m is s io n 's  o rd er  a p p ro v in g  the 
T S A  p reserv ed  the rights o f  “ A r c t ic ,  as w e ll  as any entity  w h ic h  is not a party  to the 
settlem en t,”  to file  “ at an y  tim e in the future for an a d ju d ica ted  rate, w h ic h  d o e s  not 
e x c e e d  the settlem en t rate." Trans A laska  P ipe line Sys ., 35 F E R C  6 1 .4 2 5  at 6 1 ,9 8 2 . 
In addition, the D .C .  C ir c u it  r e co g n iz e d  that under the T S M .  “ rates are set on an 
annual basis, and arc regarded under the regu latory  s c h e m e  as a n y  oth er rate f i l in g s  by  
a c o m m o n  c a r r ie r . .. [t]hus, any su ch  rates are subject to ch e n g e  b y  n on -settl in g  
p arties .”  A rctic  S lope  R eg ion a l C o rp ., 832 F.2d 158 at It ..  T h e  t im e to c h a l le n g e  
the C a r r ie rs ’ rates did not b e g in  to toll from  the m o m en t the T S A  w a s  a p p r o v e d  m o re  
than 20 y ears  a g o  as the C arriers  s e e m in g ly  contend. E ach  y e a r ly  t i l in g  brin gs  a n e w  
o p p ortun ity  fo r  a n o n -s ign ato ry ,  such  as A n a d a rk o /T e so ro ,  to c h a l le n g e  the ju stn e ss  
and reaso n ab len ess  o f  the rates. T h is  w a s  the C o m m is s i o n ’ s intent w h e n  it a p p ro v e d  
that T S A  and that intent w a s  c o n f irm e d  w h e n  A n a d a r k o / T e s o r o ’s and the S ta te 's  
protests and c o m p la in ts  w e r e  set for hearing. F in a lly ,  the C a r r ie r s ’ con ten tio n s  
c o n c e rn in g  retro active  ratem aking  are rejected, as S t a f f  re c o g n iz e s ,  s in c e  
A n a d a r k o  T e s o r o ’ s requested  rem ed ies  o n ly  con cern  the 2005 and 2006 rate f il ings  
w h ic h  the C o m m is s io n  a cc e p te d ,  sub ject to refund.40

50. T h ird , the p ub lic  interest standard is not the standard that is a p p lie d  in 
e sta b lish in g  ju s t  and reaso n ab le  rates; h o w e v e r ,  it is a k e y  factor in su c h  a 
determ ination. T h e  C arriers  conten tio n  that u ph o ld in g  the T S A  is in the p ub lic  
interest is p r im a ri ly  based  on f in an cia l  factors. S p e c i f ic a l ly ,  the C a rr ie rs  argu e  that 
the T S A  sh ould  be u ph eld  to preserv e the sanctity  o f  lon g  term settlem en ts  and 
c o m m itm e n ts  re ga rd in g  future rates and returns. C arriers  R B  at 1 4 -1 5 .  O th e r w is e ,  
the C arriers  c la im , in vestors  in e n e rg y  infrastructure p ro jects  w il l  not m a k e  the 
n e ce ssary  investm en ts  and there w ill  be a “ ch il l in g  e f fe c t  o n  future in v e s tm e n t ."  Id

5 1 . F an n e rs  Un ion I I  states that the p u b lic  interest sh ould  be taken into 
co n sid eratio n ,  and to that end, the D .C .  C ircu it  c o n tem p la ted  settin g  rates w ithin  the 
“ zo n e  o f  r e a s o n a b le n e s s ."  734 F.2 I at 1502. T h e  D .C .  C irc u it  stated that this z o n e  
w o u ld  strike a fair b a la n c e  b e tw e e n  the financial interests o f  the regu la ted  c o m p a n y

40 B P  P ipe lin es (A la ska ) Inc ., 109 F E R C  «j 6 1,3 7 6  at P 2; 1 1 3 F E R C  «| 6 1,332 
at P 3. See O xy USA. Inc. v. F E R C .  64 F.3d 6 7 9  at 699  (D .C . C ir  19 9 5 )  (the rule 
aga in st  retroactive  ra te m a k in g  in S e c t io n  15(7) proced ures  is not v io la te d  w h e r e  all 
parties are p la ce d  on n otice  that the a g e n c y  has the authority  to order a refund o f  an y  
part o f  the increase  that it duels to b e  unjustified).
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(in this case  the C arr ie rs)  and the relevant p ub lic  interests, both e x is t in g  and 
foreseeable.  Id . (c ita tions om itted).  T h e  “ z o n e  o f  r e a so n a b le n e ss”  a lso  requires rates 
that are n eith er  “ less  than c o m p e n s a to r y ”  nor “ e x c e s s iv e .”  Id . A g a in ,  the  D .C .  C ircu it  
has taken the re le v an t  fin an cia l  interests o f  investors  into c o n s id e ra t io n  and 
established , in its g u id e p o s ts  to the C o m m is s io n ,  a ra te m a k in g  f ra m e w o r k  that w il l  
co m p e n sa te  in v e s to rs  and ensure that such  investors  still r e ce iv e  a re aso n ab le  return 
on their in v e stm e n t.41 A n a d a rk o / T e s o ro  w itn ess  John F. B ro w n  stated that “ the 
C o m m is s io n  a l l o w s  p ip e l in e s  an o p p o itu n ity  to r e c o v e r . . .  a return of, and re aso n ab le  
return on, the re m a in in g  in ve stm e n t in the p ipeline. T h u s,  ju s t  and reaso n ab le  rates 
approp ria te ly  b a la n c e  the p ip e l in e ’ s interest in m aintain ing  s e r v ic e  and attracting  
capital w ith  the s h ip p e r ’ s interest in p a y in g  rates that are not e x c e s s i v e . ”  A T - 7 8  at 6,
13 (c it in g  F a rm e rs  U n ion  //, 73 4  F.2d at 1502); A / T  IB at 17  n.9.

52. M o re  s u c c in c t ly  stated, “ just and reason able  rates c o n s id e r  both p ip e l in e  and 
shipper interests .”  A T - 7 8  at 13 (John B ro w n ).  T h e  C arrie rs  rely  o n  P ro fe sso r  Joseph 
P. K a l t ’ s te s t im o n y  fo r  the p roposition  that m ain ta in ing  T S M  w il l  s e rve  the p ublic  
interest and in ve sto rs  w il l  not m a k e  n ecessary  investm en ts  i f  regu lators  d o  not 
p reserve  c o m m itm e n ts  re g a rd in g  future rates and returns, and a l l o w  op p o rtun istic  
c o n d u ct o n c e  the in vestm en t is m ad e. C arriers  IB at 22-23, R B  at 1 4 -1 5 .  H o w e v e r ,  
the C arriers  o m it  the portion  o f  P ro fe sso r  K a l t ’ s te stim o n y  that states  that such 
c o n c e rn s  can b e  a l le v ia te d  “ through the consistent, p ro per  a p p lica t io n  o f  an integrated 
ratem akin g  m e th o d o lo g y ,  su ch  as O p in io n  1 5 4 - B .”  A T C - 4  at 38 -4 0 .42 E sta b lis h in g  
just and re a so n a b le  rates d o e s  not underm in e the spirit o f  the T S A  or  the e x p e ctat io n s  
o f  investors  s in c e  the re levan t regu la to ry  p rin cip les  ensu re  that the C a rr ie rs  vill still  
r e co v e r  a fair return on their investm ent. A n y  e x p ectatio n  to r e c e iv e  m ore  than that is 
con trary  to C o m m is s io n  preced ent.

53. In ad d itio n ,  the o rd ers  a p p ro v in g  the settlem ent left the d o o r  open for  n o n ­
s ign atories  to c h a l le n g e  the rates estab lish ed  b y  the settlem en t,  e ve n  i f  su ch  rates are 
be low the c e i l in g  rate. A rctic  S lope . 832 F.2d at 161; A /T -7 8  at 15. S ig n ato rie s  and 
in vestors  w e r e  p la c e d  on n o t ice  that the T S M  requires rates to be set on an annual 
basis  and such rates, an d  the I S M  itself, are subject to c h a l le n g e  b y  n on -sign atories .

41 F a rm e rs  Un ion  11 at 1502 (q u o tin g  City o f  Ch icago  r. F P C ,  458 F.2d at 7 3 1 ,  
750-51 ( D .C .  C ir .  1 9 7 1 )  (“ W h e n  the inquiry is on w h eth er  the rate is reason ab le  to a 
producer, the u n d e r ly in g  fo cu s  o f  co n cern  is on the q uestion  o f  w h e th e r  it is high 
en ou gh  to both m aintain  the p r o d u c e r 's  credit and attract capital.  T o  do this, it must, 
in te r a lia ,  y ie ld  to e q u ity  o w n e r s  a return ‘ co m m e n su ra te  w ith  returns on in vestm en ts  
in other enterp rises  h a v in g  c o rre s p o n d in g  r is k s . ’ ” ).

42 A T C - 4  at 38-39. It is noted  that P rofessor  K alt  a lso  states that “ the m ore 
e ff ic ien t o u t c o m e  is to c o n tin u e  to a b id e  b y  and support settlem ents,  like the T A P S  
Settlem ent A g r e e m e n t  and T S M . ”  A T C - 4  at 39.
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See A n  tic S lope ,  265  U .S .  at 16 1 .  M o re o v e r ,  setting  rates w ith in  the “ z o n e  o f  
re a so n a b le n e ss”  as requ ired  b y  O p in io n  15 4 -B  w il l  establish  j u s t  a n d  reaso n ab le  rates 
for non-signatory' sh ip p ers  w h i le  a l lo w in g  investors  to c o n tin u e  to r e c o v e r  a 
reaso n ab le  return on their  in v e stm e n t in T A P S .  T h e  san ctity  o f  a lo n g  term  settlem en t 
m u st be w e ig h e d  aga inst  the risk o f  a l lo w in g  unjust and u n re aso n ab le  rates to 
c o n tin u e .43 S im ila r ly ,  the C a r r ie r s ’ argum ent that by  the m id -1 9 9 0 s  rates c a lc u la te d  
under O p in io n  1 5 4 -B  e x c e e d e d  T S M  rates and that the T S M  has kept rates b e lo w  ju st  
and reason ab le  O p in io n  1 5 4 - B  ca lcu late d  rates d o c s  not a u to m a t ic a l ly  render the T S M  
or  the T S M  ca lc u la te d  rates ju s t  and reasonable. T h is  w il l  be further d iscu sse d  in 
se ct io n  III be. nv .

54. Flint H ills  fails  to r e c o g n iz e  that the C o m m is s io n  a p p ro v e d  the T S A  w ith  a 
ca v e a t  -  n o n -s ig n ato r ie s  are free to c h a l le n g e  the T S A  and the rates it establish es  
u s in g  the T S M .  See T rans A laska  P ipe lin e  Sys., 35  F E R C  6 1 ,4 2 5  at 6 1 .9 8 0 -9 8 2 .
T h e  fact that the re m a in in g  l i fe  o f  the T S A  is n o w  less than t w o  y e a rs  is not su ff ic ie n t  
to ( 1 )  strip the rights  o f  n o n -s ign ato r ie s  to c h a l le n g e  filed  rates as gran ted  b y  the 
C o m m is s io n  and (2) a l l o w  the T S A  to continue, in the fa c e  o f  such  a c h a l le n g e ,  w h e n  
the C o m m is s io n  i ts e lf  h as  stated that the T S A  has not b e e n  s h o w n  to p ro d u ce  just and 
reaso n ab le  rates. M o r e o v e r ,  Flint H i l ls ’ argu m en ts  that the T S M  has p ro d u ce d  lo w e r  
rates than p ro jected ,  the State  and S t a f f  p r e v io u s ly  supported  the a p p ro v a l  o f  the T S M  
w ithout a tim e l im itat io n ,  and it w a s  k n o w n  that there w a s  a p o s s ib i l i ty  that T S M  rates 
w o u ld  be h igh er  in the future fail w ith  respect to A n a d a r k o / T e s o r o ’ s c h a l le n g e  to the 
rates for the sa m e  reasons. FI I R B  6 -1 4 .  17-1 «S. Flint H il ls  c ites  K e rn  R ive r G as 
Transm ission Com pany , I 17 F E R C  *| 6 1 .0 7 7  (2006) {K e rn  R iv e r) ,  fo r  the p ro p o s it io n  
that the T S M  m ust run its c o u rs e  to a c h ie v e  the a greed  upon le v e l i z e d  rates. T h e  
C o m m is s io n  a l lo w e d  n o n -s ig n a to r ie s  to step forw ard  and c h a l le n g e  the T S A ,  and 
a c c o r d in g lv .  the T S A  d e r iv e d  rates c an  o n ly  be a l lo w e d  to run its c o u r s e  i f  the• j
C arr ie rs  p ro ve  that the T S M  results in ju st  and re aso n ab le  rates. See A rctic S lope , 832 
F.2d at 166 (the F E R C  had not co n sid ered  the re aso n ab len ess  o f  T S M  and the rates 
estab lish ed  under it). F lint H il ls  is n o w  requesting  that the C o m m is s io n  im p o se  the 
T S A  on a n o n -s ig n a to ry  such  as A n a d a rk o /T e so ro .  w h ic h  is s o m e t h in g  the 
C o m m is s io n  has a lr e a d y  d e c l in e d  to do. FH IB at I I ;  See T rans A la ska  P ip e lin e  S ys., 
35 F E R C  at 6 1.9 8 0 -9 8 2.

55. In c o n c lu s io n ,  the a p p lica b le  ratem akin g  standards are set forth in F an n e rs  
Union  I I  and O p in io n  15 4 -B .  T h e  C arriers  argu m en ts  c o n c e r n in g  e q u ita b le  e s to p p el,

41 A s  noted b y  the D .C .  C ir c u it ,  F E R C  “ w as  not e v e n  c o n s id e r in g ,  m u c h  less
near the point o f  d e c is io n  on. the reason ab len ess  o f  the T S M  and the rates e s ta b lish ed
under it." T h e  C o m m is s io n  has a lso  stated that the “ C a rr ie rs  cannot r e ly  on the 
a p p ro v e d  sett lem en ts  to es ta b l ish  the ju s tn e s s  o f  these f i led  rates ch a n g e s ,  s in c e  the 
settlem ent rates w e r e  n e v e r  ad ju d ica te d  to be ju s t  and re a s o n a b le .”
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retroactive ra te m a k in g ,  and the p u b lic  interest are rejected. F lint H i l l s ’ argu m en ts  are 
also rejected. It is noted that the C o m m is s io n  does favor  u p h o ld in g  the san ctity  o f  
settlements. H o w e v e r ,  w ith  respect to the T S A ,  the C o m m is s io n  has e x p l ic i t ly  stated 
that it did not e n fo r c e  the term s o f  the T S A  on non -signatories  su ch  as 
A n a d a rk o / T e so ro .44 F or  that reason , the argu m en ts  that the T S A  s h o u ld  be a l lo w e d  to 
terminate un der its o w n  term s and be upheld, so le ly  on p u b lic  interest g ro u n d s,  are 
rejected.

Is s u e  II. C .  H a v e  th e  A p p l i c a b l e  S t a n d a r d s  b e e n  S a t i s f i e d ?

56. T h e  C arr ie rs  a v e r  that b e c a u s e  the T S M  is b in d in g  on all parties  and the 
Carriers  2005 and 2006 rates c o m p ly  w ith  the T S M ,  the rates are la w fu l  T h e  C arriers  
state that th ey  h a v e  s h o w n  that they p ro perly  ap plied  the T S M  in c a lc u la t in g  their 
filed rates b y  p re se n tin g  the testim o n y  o f  Dr. T o o f ,  w h o  c o n c lu d e d  that the f iled  rates 
w ere  equal o r  less than the T S M  c e i l in g  rates. T h e  State did not present e v id e n c e  
d irectly  resp o n d in g  to Dr. T o o l ' s  s h o w in g  and A n a d a rk o /T e s o ro  failed  to d ispute  this 
sh o w in g  as w e ll ,  the C arriers  contend.

57. T h e  C a rr ie rs  c la im  that b y  s h o w in g  their f iled  rates are lo w e r  than rates 
calcu lated  u s in g  the 15 4 -B  m e th o d o lo g y ,  the C arr ie rs  h ave  m eet their b urd en .45 T h e  
C arriers  a lso  c la im  that the C o m m is s io n ’ s regu latio n s  in 18 C .F .R .  part 342. a l lo w  an 
oil p ipeline  to d e fe n d  its rates on an O p in io n  15 4 -B  basis e v e n  i f  the rates w e re  
negotiated or  settlem en t rates. In addition, the C arriers  cite  M age llan  P ip e lin e  Co .,
105 F E R C  6 1 ,3 9 0  (2003), for the p roposition  that a p ip e l in e  can  sub m it  a co st-o f-  

se r v ic e  d e fe n s e  o f  the  rate o n c e  it has been c h a l le n g e d  in a va l id  protest. T h e  C a rr ie rs  
c la im  that the rates can  be d e fen d ed  b y  s h o w in g  that the c h a l le n g e d  rate is lo w e r  than 
the rate the p ip e l in e  c o u ld  o th e rw ise  la w fu lly  ch arge. C a r r ie rs ’ IB  at 2 7  (c it in g  
Sithe/hu lependencc P ow e r Pa rtn e r. L .P . v F E R C , 165 F.3d 944, 9 51 ( D .C .  C ir .
1999); A R C O  P ipe  L ine  C o ., 4 1 F E R C  «| 6 3 . 0 15 at 6 5 ,0 8 1, a // </. 4 1 F E R C  6 1 ,397 
(19 8 7).

58. A n a d a r k o / T e s o ro  and S t a f f  c la im  that the C arriers  fail to a d d re ss  this central 
issue in the initial and  rep ly  briefs. A n ad arko/ T e s o r o  argue  that the C arr ie rs  h a v e  
tailed to sa t is fy  the a p p l ic a b le  legal standards in F a n n e rs  U nion 11 and O p in io n  15 4 -B  
in two respects. First, A n a d a rk o /T e so ro  state that the C arriers  in c o rre c t ly  a p p ly  the 
less r igorous “ p u b lic  interest”  standard w h ic h  g o v e rn s  u ncon tested  settlem en ts,

14 I his ad d re sse s  Flint M ills '  argum en ts  co n c e rn in g  its assertion  that the 
C o m m is s io n 's  p o l ic y  is to a l lo w  settlem ents to run their full co u rse .  FH IB 12 -2 1;  R B  
9-12.

45 T h e  C a rr ie rs  d iscu ss  this in S e ct io n  III o f  their reply  brief; h o w e v e r ,  this 
d iscuss io n  is m o re  ap p ro p ria te ly  ad d ressed  here. C arriers  R B  at 2 7-2 8 .
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instead o f  the “ ju s t  and re a s o n a b le ”  standard w h ic h  g o v e r n s  rate p r o c e e d in g s  and is 
a p p l ic a b le  here. A n a d a r k o / T e s o ro  a lso  argue that w h e n  the C o m m is  i< ' ap p ro v e s  a 
sett lem en t as b e in g  in “ the p u b lic  interest,”  the C o m m is s io n  d o es  not m a k e  an 
in c .p e n d e n t  f in d in g  that the settlem en t rates are “just and re a s o n a b le .”

59. S e c o n d ,  A n a d a r k o / T e s o ro  assert that the C arriers  a lso  fa iled  to sat is fy  the legal 
standards b e c a u s e  the C a rr ie rs  did not p rovide  a n y  e v id e n c e  that the T S M  rate 
fo rm u la  or  the f i led  T S M  rates reflect the C a r r ie r s ’ actual c o st  o f  p r o v id in g  service .  
A n a d a r k o / T e s o ro  a rg u e  that the C o m m is s io n  has held that, w ith  resp ect  to form ula 
rates, the fo rm u la  is the rate and the form ula i ts e lf  must m eet the ju s t  and reaso n ab le  
standard. A s  a result,  A n a d a r k o / T e s o ro  c la im  that the C a rr ie rs  m ust ju s t i fy  the T S M  
fo rm u la  and  its c o m p o n e n ts  and not ju st  a s p e c i f ic  rate level  to s a t is fy  the ju s t  and 
re a so n a b le  standard. Instead, A n a d a rk o / T e so ro  conten d, the C a rr ie rs  present tw o  
p r o x y  c a s e s  that h a v e  n o th in g  to d o  w ith  the C a r r ie rs ’ cost o f  p r o v id in g  serv ice .  T h e  
C arr ie rs  presen t a S A C  p r o x y  based 011 h yp oth etica l  costs  and an O p in io n  15 4 -B  
p r o x y  based  on a d if fe re n t  m e t h o d o lo g y  w ith  d ifferent inputs, and c o n se q u e n tly ,  
A n a d a r k o / T e s o ro  argu e, both p r o x ie s  fail to s h o w  the co st  o f  p r o v id in g  serv ice 011 
T A P S  and sh o u ld  be rejected.

60. N e x t,  A n a d a r k o / T e s o r o  argu e  that the “ end result"  test is in co rrectly  used b y  
the C arrie rs .  A n a d a r k o / T e s o r o  con ten d  that the C o m m is s io n  h as  held that the test is 
e m p lo y e d  a fte r  the C o m m is s io n  has ap p ro v e d  the s p e c i f ic  e lem en ts  o f  the rate and the 
C arrie rs  are not r e l ie v e d  o f  the b urden o f  prov ing the s p e c i f ic  rate e lem ents.  
A n a d a r k o / T e s o ro  a ls o  c la im  that the C arrie rs  use the “ end result”  test fo r  the 
pro po sitio n  that the C a rr ie rs  d o  not h a v e  to c o n sid er  ♦’ e T S M  rate e lem en ts ,  but o n ly  
the final rate. F in a l ly .  A n a d a r k o  T e s o r o  argue that the C o m m is s io n  in O lym pic 
P ip t i. :e  C o .. 101 F E R C  6 1 ,2 4 5  at P 17 (2002), held that in a rate hearin g , a 
p ip e l in e  must su p p o rt  the rate c a s e  it o r ig in a lly  filed and not a d if feren t case  later 
d e v e lo p e d  at the h e a r in g  w h ic h  created  a “ m o v in g  target.”

6 1 .  S t a f f  p o sits  a rg u m e n ts  s im ila r  to A n a d a r k o / T e s o ro ’ s. S p e c i f i c a l ly ,  S t a f f  states 
that the C arr ie rs  fa i le d  to su b m it  cost inform ation to support the e le m e n ts  o f  the T S M  
fo rm u la  that m a k e  up their filed  rates. 'I he Carriers  cannot s im p ly  rely  o n  their 
argu m en t that m e c h a n ic a l  e o m p l.  nee with the T S M  form ula  or p u b l ic  interest 
c o n c e rn s  establish  the ju s tn e s s  and reason ab len ess  o f  their rates. S t a f f  c la im s.  S t a f f  
a lso  states that the C a rr ie rs  a rgu m en t that d em onstrating  that the f iled  rates w e re  all 
equal to or less than the T S M  c e il in g  rates d o es  not sa t is fy  the standard. T h e  C a r p e r s ’
154-B  p r o x y .  S t a f f  a v e rs ,  u se s  “ c o s ts ”  that fail to r e co g n iz e  the large  am o u n ts  o f  

d ep recia tio n , D R & R ,  d e fe rre d  earn ings,  and am oritization  a lre a d y  c o l le c te d  through 
rates. In fact. S t a f f  c o n te n d s ,  o n ly  A n a d a rk o /T e so ro  and the State p r o v id e  O p in io n
15 4 -B  p resen tation s that a c c u ra te ly  ca lcu late  the T A P S  cost o f  s e rv ice .  S t a f f  c la im s  

that the C a r r ie r s ’ a p p lica t io n  o f  the S A C  presentation is u n p reced en ted  at the
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C o m m is s io n  and is irrelevant.  A c c o r d in g ly ,  S t a f f  c o n c lu d e s ,  the C arrie rs  h a v e  not 
satisfied the a p p lica b le  standards and the rates should be re jected .

D is c u s s io n / F in d in g s

62. It has a lre a d y  b een  determ in ed  that the a p p lica b le  r a te m a k in g  standards in 
F a rm e rs  Un ion  I I  and O p in io n  1 5 4 -B  require rates g e n e r a l ly  to b e  c o st-b a sed .  M o re  
im portantly ,  the re levan t p reced en t m andates that ea ch  c o m p o n e n t  o f  the cost o f  
s e rv ice  b e  supported. See WiUiston B as in , 107 F E R C  at P 24. T h e  C a rr ie rs  b ear  the 
burden o f  p r o v in g  that the T S M  and the rates it p ro d u ces  are ju s t  and reaso n ab le .  A s  
d iscu ssed  a b o v e ,  this n e c e s s a r i ly  requires the C arrie rs  to p ro v id e  c o s t  ju s t i f ic a t io n  for 
ea ch  e lem en t o f  the T S M .  T h is  burden is not m et b y  the C a r r ie r s ’ s h o w in g  v ia  Dr. 
T o o f  s te s t im o n y, or o th e rw is e ,  that the 2005 and 2006 rates c o m p l y  w ith  the T S M .  
N o r  can the burden be m et b y  the C arriers  u se  o f  h yp o th etica l  O p in io n  15 4 -B  and 
S A C  p ro xies  to assert that the T S M  c e i l in g  rates p ro d u ce  lo w e r ,  and th erefore ,  ju s t  
and reason ab le  rates.

63. T h e  T S M  c o s t  e le m e n ts  and sup p ortin g  ju st i f ic a t io n  m ust stand on their o w n . 
T h e  C arriers  h a v e  fa iled  to p ro v id e  cost data to support the e le m e n ts  o f  the T S M ,  and 
a c c o r d in g ly ,  the C a rr ie rs  h av e  not m et their burden o f  p r o v in g  that the T S M  is ju st  
and reason able .  T h e  C a r r ie r s ’ a rgu m en t that A n a d a r k o  T e s o r o  and the State fa iled  to 
respond to Dr. T o o f  s te s t im o n y  s h o w in g  that the C arr ie rs  f i led  rates w e re  eq u al  or 
less than the T S M  c e i l in g  rates is irrelevant. It is the C arr ie rs  that h a v e  the burden o f  
p ro v in g  the T S M  is ju s t  and reason ab le  and Dr. T o o f s  presen tation  did not sa t is fy  
this burden. M o r e o v e r ,  to the extent that the T S M  con tain s  e le m e n ts  that d e p a n  from  
a c o st-b a sed  a p p ro a ch ,  su ch  d e v ia t io n s  must be s h o w n  not to be “ u n re aso n ab le  and 
. . .co n sis te n t  w ith  the C o m m is s i o n 's  statutory re sp o n sib i l i ty .”  See F a rm e rs  Un ion  II, 
734 F.2d at 1502. S in c e  the C arr ie rs  h a v e  not p ro v id e d  a n y  su p p o rtin g  cost data to 
support their  filed  rates, th ey  fa iled  to m eet their burden o f  p r o o f

64. T h e  c a s e  law  cited  b y  the C arriers  d o es  not support the p ro p o sit io n  that an 
O p in io n  1 5 4 -B  p r o x y  can  be used to m eet their burden o f  p r o o f  c o n c e r n in g  the c o sts  
o f  p ro v id in g  s e r v ic e  under the T S M .  C a r r ie rs ’ IB at 27 (c it in g  S ithe/lndependm ee  
Bow e r  P a rtn e r, L .P . , 165 F .3d  at 951 ).4<’ S t a f f  co rre c t ly  states that su ch  use o f  an

4" For instance, C ity  o f  H o lyoke  v. FE R C . in v o lv e d  a c o m p a r is o n  o f  a 
transm ission rate vis-a-vis  the integrated transm ission rate, w h ic h  is not the issue in 
the case  at bar. C ity o j  H o ly oke  G as  cfi Flee. D ep t v. F E R C ,  9 54  F .2d 740 (D .C .  C'ir 
1992). M age llan  P ip e lin e  C om pany , L.L.C'., in vo lve d  a rate f i l in g  set for hearing.
105 F E R C  *j 6 1 ,3 9 0  (2003). Sillie . Independence P ow e r P a rtn e rs , L P ., v. F E R C ,  in 

dicta talks about “ end resu lts”  and c o m p a r in g  the rate ch arg e d  to the rate that co u ld  
le g a lly  be c h a r g e d  (c it in g  the C ity o f H o ly oke , sup ra )  in the d is c u s s io n  about rolled in 
or increm ental m e th o d o lo g ie s .  165 F.3d 944 (19 9 9). T h e s e  c a s e s  c le a r ly  d o  not
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O p in io n  1 5 4 -B  p r o x y  “ m ust be used in co n ju n ctio n  w ith  the inputs that m ad e  up the 
filed rate. O th e r w is e ,  y o u  h a v e  proven nothing, and ce rta in ly  not the ju s tn e s s  and 
reason ab len ess  o f  the filed  rate.”  Id . A s  d iscu ssed  in m o re  detail b e lo w ,  the inputs 
used b y  the C a r r ie r s ’ in their 15 4 -B  p ro xy ,  w o u ld  a l lo w  an e n o rm o u s  d o u b le  r e c o v e r y  
o f  costs  and d o  not re flec t  the actual ba lan ces. M o r e o .e r ,  A n a d a rk o / T e s o ro  
ap prop ria te ly  poin t out that the C arriers  use the “ end result”  test in co rre ct ly .  A / T  IB 
at 19 n. 10 (c it in g  So. Co. Svcs., In c ., 80 F E R C  P 6 1 ,3 1 8  at 62,089 n.64 (1 9 9 7 )) .
“ [T]he ‘ end resu lt '  test d o e s  not re lie v e  Southern o f  the burden o f  su p p o rtin g  the 
sp e c i f ic  e le m e n ts  o f  its rate, but is, instead, an additional test to w h ic h  the rate is 
subject a fter  the C o m m is s io n  has ap pro v ed  those s p e c i f ic  e le m e n ts .”  So. Co. Svcs., 
In c ., 80 F E R C  at 62.08 9 n.64 (c it in g  Je rsey C en tra l P ow e r & Light Co. v. FE RC , 8 1 0  
F .2 d  1168 , 1 1 7 7 -7 8  (D .C . C ir. 1 9 87 )).  T h u s,  the C arrie rs  can n o t ju s t  re ly  on the "en d 
result”  test -  th ey  m ust still p ro v e  each  e lem ent o f  the T S M  to m eet their burden.

65. A n a d a r k o / T e s o r o 's  argu m en ts  ad d ress in g  the C a r r ie r s ’ p u b l ic  interest 
a rgu m en ts  h a v e  been d isc u sse d  ab o ve .

I s s u e  II. I). A r c  th e  r a t e s  d e t e r m i n e d  b y  th e  I S M  j u s t  a n d
r e a s o n a b l e ?

66. T h e  C arr ie rs  c la im  that the T S M  m e th o d o lo g y  taken as a w h o le  is c o s t-b a se d .47 
A c c o r d in g  to the C arr ie rs ,  A n a d a rk o /T e so ro  and S t a f f  argu e  that the C a r r ie r s ’ failure  
to p ro v id e  c o s t  ju s t i f ic a t io n  for s p e c i f ic  e lem en ts  o f  T S M  m ean s  that the C a r r ie r s ’ 
f iled rates are not ju s t  and reasonable.  T h e  Carriers  c la im  that this a rg u m en t is not 
susta inable  s in c e  the T S M  w a s  not d e s ig n e d  to be e va lu a ted  on an e le m e n t-b y -  
e lem ent basis. T h is  is e v id e n c e d  b y  statements m ad e  by the S ta le  and the U .S .  
D epartm ent o f  Justice  ( D O J )  in the E xp la n a to ry  Statem ent subm itted  as part o f  the 
T S A ,  the C a rr ie rs  assert. In sum , the Carriers  conten d that the statem en ts  p ro v id e  that 
the e lem ents  o f  the T S M  w e r e  draw n from general ra te m a k in g  p rin cip les  and sh o uld  
not be e va lu a te d  in d e p e n d e n t ly  s in ce  the e lem en ts  w e re  n egotia ted  as a p a c k a g e  
tailored for T A P S  to m eet the o b je c t iv e s  o f  the parties.

67. T h e  C arr ie rs  a lso  arg u e  that the fact that the indi\ idual .dements o f  T S M  m ay  
not be ju s t i f ie d  on a cost basis  d o e s  not m ean that T S M  or the c e i l in g s  it c a lc u la te s  are 
not cost-based . It is n o te w o r th y ,  the C arriers  assert, that the State and the D OJ 
co m p ared  T S M  ge n e rate d  rates to rates generated b y  the I C C  v a lu a tio n  m e th o d o lo g y ,  
a D O C  m e th o d o lo g y ,  and a T O C  m e th o d o lo g y  and found that the T S M  c e i l in g  rates 
w e re  at or b e lo w  the other traditional m e th o d o lo g ie s  /he  C arr ie rs  c o n ten d  that this

47 f h is  a rg u m en t a lso  in c lu d es  the ( '  T ie r s ’ con ten tio n s  that the I S M  is cost- 
based m S e ctio n  II.B  a b o v e .

parallel the facts in this case.
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c o n firm s  the T S M ’ s reaso n ab len ess .  In addition, the C a rr ie rs  c la im  that there is a lso  
no m erit to A n a d a r k o / T e s o r o ’s con ten tio n  that the C a rr ie rs  m ust j u s t i f y  the T S M  
form ula  i t s e l f  as ju s t  and reason able .  A c c o r d in g  to the C arr ie rs ,  this is b e c a u se  Hie 
T S M  is not part o f  the C a r r ie r s ’ filed tariffs.

6(S. A n a d a r k o / T e s o ro  and S t a f f  posit e x te n s iv e  a rg u m e n ts  that the C arr ie rs  h av e  
not s h o w n  that the T S M  or the 2005 and 2006 rates are ju s t  and reaso n ab le .  T h e  T S M  
in clu d es  n o n -co st  b a sed  e le m e n ts  and the C arriers  h a v e  fa iled  to p r o v id e  any d irect 
e v id e n c e  that s h o w s  the e le m e n ts  that c o m p rise  the T S M  are ju s t  and reason ab le ,  
A n a d a r k o / T e s o ro  and S t a f f  conten d . S p e c if ic a l ly ,  A n a d a r k o / T e s o r o  and S t a f f  point to 
the fo l lo w in g  item s an d  a l le g e  that the e lem en ts  arc not e o  ;t b a sed  or are 
inappropriate  fo r  co s t-b a se d  r; e m ak in g:

(1 )  T h e  in f la tio n -a d ju sted ,  n o n -co st-b ased  a l lo w a n c e  p er  barrel (AI3P).
(2) T h e  o n e  hun dred percen t ( 1 0 0 % )  e q u ity  cap ita l  s tructure  assum ption.
(3) T h e  s u b je c t iv e  p ro je c t io n s  o f  costs  and throughput.
(4) T h e  d e p r e c ia b le  u sefu l  l ife  o f  the line that is k n o w n  to be to o  short.48
(5)  T h e  truc-u p  m e ch a n is m  that guaran tees  co st  r e c o v e r y .
(6) T h e  c o s t  a llocation/rate  d es ign  m e ch a n ism  that a l lo w s  c o s ts  p ro perly  

a l lo c a te d  to intrastate rates, but d is a l lo w e d  b y  the R C A ,  to be reallocated  
to the interstate rates.

(7)  T h e  D R & R  c o l le c t io n s  prem ised  on incorrect a ss u m p tio n s

S t a f f  IB  at 1X-27, R B  at 16; A n a d a rk o / T e s o ro  IB at 20-34, R B  at 2 2-2 6 . A d d it io n a l ly ,  
A n a d a r k o / T e s o ro  c la im  that these e lem en ts  are not c o s t-b a se d  and as a result o f  bein g  
inc lu ded  in the T S M ;  ( I ) p r o d u c e  e x c e s s iv e  returns, (2) in c lu d e  e x c e s s i v e  deferred 
returns, (3) in c lu d e  an e x c e s s iv e  in c o m e  tax a l lo w a n c e ,  and (4) in c lu d e  an unjustified  
D R & R  a l lo w a n c e .

69. S t a f f  a g a in  c la im s  that the C a rr ie rs '  h av e  o f fe re d  no co st  e v id e n c e  to support 
the 1 S M  ra ’ es or  a n y  o f  the e le m e n ts  w ith in  the T S M .  A c c o r d i n g  to S ta ff ,  the c losest 
the C arrie rs  c o m e  to a d d re ss in g  w h e th e r  the T S M  p ro d u c e s  ju s t  and reaso n ab le  rates 
is the C a r r ie r s ’ d is c u s s io n  o f  m e ch a n ica l  c o m p lia n c e ,  the p u b l ic  interest, eq uitab le  
estop p el,  and r e tro a c tiv e  ratem a kin g .  H o w e v e r ,  S t a f f  c o n te n d s ,  the C arr ie rs  fail to 
d iscu ss  ju s t  and re a so n a b le  or  co st-b a se d  ratem aking  standards. S im i la r ly .  
A n a d a r k o / T e s o ro  a rg u e  that the T S M  p ro d u ces  rates that are  in h eren tly  unjust and 
u n reaso n ab le  and in con sisten t w ith  cost-b ased  ra te m a k in g  standards.
A n a d a r k o / T e s o ro  a lso  c la im  that the C arrie rs  and Flint H ills  fa iled  to address issue
II.D. T h u s,  A n a d a r k o / T e s o ro  and S t a f f  state, b e c a u se  there is no  reco rd  e v id e n c e  to

48 * > • •A n a d a r k o / T e s o ro  a rg u e  that this cau ses  d ep rec ia tio n  e x p e n s e  to be 
overstated.
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demonstrate that that “costs” included in the filed rates represent the costs o f  service 
for TAPS and because the TSM  violates just and reasonable ratemaking standards, the 
TSM  cannot be used to determine just and reasonable rates.

Discussion/F indings

70. A discussion o f  the specific elements that S taff  and A nadarko/Tesoro state arc 
not cost-based is better left to section III where each o f  the items will be exam ined in 
detail seriatim . A lthough the Carriers have chosen not to follow the prescribed issues 
list format, it seem s that the Carriers did include a discussion o f  w hether rates 
determined by TSM  arc just and reasonable. In short, the Carriers argue that: ( I ) the 
TSM  is a cost-based m ethodology and even if  individual elements are not found to be 
cost-based, F arm er's  Union  / /a l lo w s  certain cost deviations; (2) the Comm ission 
found, in Im erada Hess, 79 FERC " 61,300, that the TSM  is binding on all parties;
(3) Anadarko/Tesoro are equitably estopped from challenging the TSM ; (4) 
A nadarko/T csoro’s challenge o f  the 2005 and 2006 filed rates raises concerns 
regarding retroactive ratemaking; (5) it is in the public interest to find the Carriers 
rates and the TSM jus t and reasonable; and (6) the Carriers have show n that they 
properly applied TSM  in calculating their filed rates. All o f  these arguments have 
been rejected in the preceding sections o f  this decision.49 One o f  the most important 
o f  these findings with respect to this issue is that the Carriers must submit evidence to 
sup, ort a finding that each element o f  the TSM is either cost-based or that the 
deviation from costs is justified. S taff  and A nadarko/Tesoro aptly note that the 
Carriers' failed to p lace cost data to support the elements in the TSM  in the record o f  
this proceeding. As discussed above, without such evidence, the Carriers fail to meet 
their burden o f  p roving  the TSM and the rates it produces are ju s t  and reasonable. 
Accordingly, the rates determined by the TSM cannot be found just and reasonable.

Issue II. E. Do the T A P S  C a r r i e r s ’ 2005 a n d  2006 T A P S  In te r s ta te  
Ra tes  C o m p l y  with  the TAPS Sett lement A g re e m e n t?

71. S ta f fan d  Anadarko/Tesoro take no position on this issue. To the extent that 
the Carriers and Flint I fills assert a position, such arguments have been addressed 
above. As stated above, the mechanical compliance with the TSA does not, by itself, 
prove anything in this ease, so this is a moot point.

4') A nadarko /T esoro ’s and S taff’s arguments have already been considered with
respect to these arguments.
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ISSU E II I :  IF  T S M  S H O U L D  N O T  BE USED, W H A T  
M E T H O D O L O G Y  S H O U L D  BE USED AND H O W  S H O U L D  T H A I  
M E T H O D O L O G Y  BE A P P L I E D ?  

Issue  III .  A. W h a t  is the  A p p r o p r i a t e  M ethodo logy?

72. The Carriers state that if the TSM  is not accepted as the governing 
m ethodology for determining the lawfulness o f  the Carriers' 2005 and 2006 rates, 
then O pinion 154-B and (lie C om m iss ion’s cost o f  service regulations in, 1S C.F.R.. 
part 346 (2006) apply. Since the parties agree that 154-B is the appropriate 
methodology, the large difference in the rates advocated by the parties, the Carriers 
contend, is due to the differences in the inputs each party uses in the formula. The 
Carriers state that their Opinion 154-B presentation uses the actual costs as recorded 
in their FE R C  Form  6 (Form 6) annual reports, A nadarko/Tesoro cannot “cherry 
p ick" the m ost favorable terms o f  the TSM  to use as inputs in their O pinion 154-B 
presentation, the Carriers claim. The Carriers also argue that no element o f  the TSA 
was to have any effect on the rights o f  non-settling parties and the non-setting parties 
have an all or nothing choice in litigating their rate challenge.

73. The Carriers argue that A nadarko/T esoro’s and S ta f f s  attempt to apply SFPP- 
Sepulveda, 1 17 FERC*] 61,285 (2006) (Sepulveda), to this proceeding is unavailing 
because none o f  the fundamental underpinnings o f  the Sepulveda decision apply here. 
The Carriers assert that Senulveda differs from the facts o f  this case because the 

contracts were between SERP and the complaining shippers, the contract provisions 
did not limit the rights o f  third parties to rely on the contracts, and the Comm ission 
found that the contracts were fully performed on both sides.

74. A nadarko/Tesoro also state that although the parties agree that Opinion 154-B 
results in ju s t  and reasonable rates, there is a dispute concerning how to properly 
apply O pinion 154-B. Anadarko/Tesoro assert that just and reasonable rates should 
be established under either the I OC or D OC original cost rate methods. The Carriers' 
O pinion 154-B case is flawed because the Carriers do not use their actual costs as 
inputs, A nadarko/Tesoro contend. Anadarko Tesoro claim that the Carriers have 
dramatically increased their total revenue requirement (TRR) by “ restating and double 
counting their accum ulated depreciation and deferred earnings, and by including a 
starting rate base adjustment." A /T IB at 40. Finally, Anadarko/Tesoro assert that the 
proxy cases presented by the Carriers have nothing to do with the Carriers ' filed rates 
and fail to recognize 30 years o f  accelerated recovery o f  investment, deferred 
earnings, and DR&R.

75. S taff  states that the appropriate methodology to use in setting TAPS rates is the 
I OC which is consistent with Opinion 154-B and Panuers Union II. S taff  also 
claims that using either an Opinion 154-B TOC approach or the traditional DOC
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approach as calculated by the State and Anadarko/Tesoro uses the proper inputs and 
are also similar to the DOC rate calculated by the RCA it its extensive proceeding. 
S taff concludes by stating that neither o f  the C arriers’ proxies (SAC or Opinion 15 1- 
B) can be used to set rates or prove the justness and reasonableness o f  the Carriers’ 
rates.

76. Proper application o f  the D OC and TO C methodologies, Anadarko/Tesoro and 
S taff  claim, requires the inputs to reflect amounts actually collected by the Carriers. 
S taff  contends that only the interstate rates calculated by the State and 
Anadarko/Tesoro are consistent with the Carriers’ previous rate filings and the 
revenues already collected by the Carriers. The C arrie rs’ Opinion 154-B proxy has 
nothing to do with the costs reflected in the Carriers’ rate filings. S ta ff  avers. In 
addition, S taff contends that in using an Opinion 154-B methodology to determine an 
oil pipeline rate, the inputs that made up the filed rate must be used.

77. The Carriers’ argument that Anadarko/Tesoro are “cherry picking’’ elements o f  
the TSM is incorrect, Anadarko/Tesoro claim. A nadarko/Tesoro state that their 
reliance on the annual rate filings has nothing to do with attempting to enforce rights 
under the TSA since Anadarko/Tesoro are simply including the current property 
balances from the Carriers' rate filings. Contrary to the Carriers’ assertions, S taff  also 
claims, using the actual recoveries does not constitute “cherry picking” from the TSA 
by Anadarko/Tesoro. S taff  states that this argument fails for two reasons. First, S taff  
claims that the issue is not about enforcing the TSA, but the right o f  shippers to have 
just and reasonable rates in accordance with Com m ission policy and practice. 
Anadarko/Tesoro are simply accepting the balances as they find them and. S taff 
states, are not proposing to restate or alter these balances. Second, S ta ff  claims that 
A nadarko/Tesoro arc not selectively en fore i r e  portions o f  the TSA because the 
bargain was only between the State and the Carriers and simply provided that the 
State would not protest or object to a maximum rate that complied with the TSM.

78. S taff  claims that the numerous arguments forwarded by the Carriers to attempt 
to justify double recov ery are without merit. S taff states that Com m ission precedent 
does not permit double recovery o f  inv estment. S taff also points to several reasons 
why Sepulveda, 117 FERC 61,285, applies to this proceeding and stands for the 
proposition that the C arriers’ previous recoveries must be recognized for ratemakmg 
purposes. Anadarko/Tesoro also assert that the C om m iss ion ’s decision in Sepulveda. 
which required SFPP to recognize prior recovery o f  investment in future rates is 
applicable here. Id. In addition. S taff  avers that the C om m iss ion ’s decision in 
Sepulveda is consistent with its other rulings. S taff  states that in Kern R iver Gas 
Transmission Company, 117 FERC ^ 61,077 (2006), which involved the continued 
use o f  a levelized rate, the Comm ission required Kern River to create a regulatory 
asset to reflect the difference between what is reflected in its accounting books and 
what it collected in rates. The Comm ission confirmed that the regulatory asset ;n
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recognized as an adjustment to the rate base. S taff  contends. In addition, S taff  claims 
that Entergy’ Services, Inc., also stands for the proposition that allow ing an investment 
to be recovered a second time is not just and reasonable.50

79 The C arrie rs’ reliance on accounting regulations to justify  the use o f  Form 6 
information is m isplaced since ratemaking books must be used w hen there are 
dilferences between the ratemaking books and regulatory accounting books, 
Anadarko/Tesoro and S taff  argue. M oreover, Anadarko/Tesoro arid S taff  state. 
Comm ission and court precedent are clear that when this difference occurs, 
r. temaking standards control and ratemaking balances must be used.

0. Flint Hills claims that the Carriers, and not the State and A nadarko/Tesoro 
have submitted proper Opinion 154-B presentations. According to Flint Hills, the rate 
methodologies submitted by Anadarko/Tesoro and the State are skewed and result in 
unreasonable rates because they omit the return elements deferred under the TSM. 
A nadarko/Tesoro’s inclusion o f  the accelerated recovery items and the omission o f  
the back-end deferred return items is the only way A nadarko/Tesoro was able to 
calculate a S2 per barrel rate range. In conclusion, Flint Hills claims that the TSM  
rates are lower than the C arrie rs’ properly calculated 154-B methodology rates and 
are therefore ju s t  and reasonable. If either A nadarko/T esoro’s or the S ta te’s Opinion 
154-B presentations are used, significant corrections need to be made. Flint Hills 

claims.

I)is iss ion /F ind ings

81. Although the parties agree that Opinion 154-B is the appropriate methodology 
to employ in this proceeding, the consensus ends there. It is the discussion 
concerning which am ounts are the proper inputs where the parties’ opinions sharply 
diverge. The Carriers and Flint Hills are advocating the use o f  the Form 6 balances, 
while Anadarko Tesoro and S taff  fervently contend that the appropriate balances are 
in the Carriers’ annual filings. Anadarko/Tesoro and S taff  have proven that it is their 
arguments that should prevail.

82. First, the Carriers must recognize the amounts they ive previously collected 
in rates. The eases cited by S taff  and Anadarko/Tesoro are applicable. The C arrie rs’ 
attempt to distinguish Entergy Services fails. C arrie rs’ RB at 41 n.40. Contrary to the 
Carriers ' assertions. Stal l cited Entergy Services for the basic proposition that 
allowing costs to be recovered twice is not just and reasonable and that assertion is 
clearly supported by the text o f  the initial decision w hich was later approved by the

50 Entergy Sen ices. Inc , 102 FERC * 63 .016 (2003 ) ; 105 FERC *j 61,319 
(2003) ( E n  i t  ■r g y  • ,Y< *n 7 i e s ).
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Commission. 1 A nadarko/Tesoro and S taff  cite Sepulveda. with respect to this issue, 
to assert that the Carriers must recognize the amount o f  investment previously 
recovered: ( I ) even i f  the am ounts recovered are different from the am ounts reflected 
in the Carriers’ accounting books and records and (2) even if  such records comply 
with the C om m iss ion ’s Uniform System o f  Accounts. A/T RB at 41-42; S taff  RB at 
33-34, IB at 35-39. A nadarko/Tesoro  and S taff  effectively refuted the C arriers’ 
arguments in opposition on this point. Id .\ Carriers IB at 53-55, k B  at 40-42.

83. To wit, A nadarko/Tesoro  and S taff  specifically acknow ledge the “ fundamental 
underpinnings" that the Carriers use to contrast Sepulveda with this proceeding. S taff 
and Anadarko/Tesoro rebut the C arrie rs’ arguments by stating that: (1) the fact that 
the contract was between the com plaining parties is immaterial since what matters is 
that the m oney w as already collected from the shippers, S taff  RB at 34; (2) regardless 
o f  w hether the settlement contracts have run their course, the Carriers cannot recover 
their investment tw ice;52 and (3) it is irrelevant whether the SFPP contracts denied 
third-party beneficiary rights since parties to a settlement cannot restrict a third 
party’s rights when determining a jus t and reasonable rate, S taff  RB at 34.
Importantly, S taff  also notes that in Sepulveda “ the contract’s intentions regarding the 
recovery o f  investment were not explicitly stated and had to be p resum ed,” but that is 
not the case here “w here the recovery pattern for plant investment was explicitly 
described in the T S M .” S ta ff  IB at 38-39. Finally, Kern River also stands for the 
proposition that the C om m iss ion ’s objective is to ensure that entities do not double 
recover their investment. The C arrie rs’ argum ents are without merit on this point 
and are therefore rejected. Carriers RB at 41 n .4 l.

84. The Carriers claim that A nadarko/T esoro’s use o f  the TSM  balances 
constitutes “cherry picking” from the TSA and should not be permitted. Carriers’ IB 
at 34-45. As discussed above, the Com m ission w ill not allow an investment to be

51 See 105 FERC at P4; 102 FER C  at 98-100 (the C om m ission affirmed the 
A L J’s decision “(1) requiring Entergy to develop its rates using the net non-levelizcd 
m ethodology’' w here the ALJ did not allow Entergy to switch to the gross plant 
levelized method because o f  the concern that it would allow Entergy Jo “ rccovet some 
o f  the depreciation expense attributable to this equipment a second time, and the 
customers as a class will have to pay twice for use o f  these facilities. Clearly, this 
result would be unjust and unreasonable").

52 The C arrie rs’ argument that it is improper to recognize the accelerated 
recovery o f  any investment until it has been recovered in its entirety under the TSA 
also fails. See Sepulveda. I 17 FERC 61,285; S taff  RB at 34; IB at 39 n. 103; (the 
Comm ission disallowed any over-recovery in Sepulveda and there was no indication 
that it was contingent on the am ount o f  the investment recovered); A /T RB at 42-43.

5-’ S taff  IB at 40; Kern R iver, 117 FERC at P 48.
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recovered twice. To that end, the mission here is to ensure that the inputs used in the 
Opinion 154-B methodology reflect amounts already recovered. Therefore, 
Anadarko/Tesoro and S ta ff  arc correct. The use o f  the am ounts  in the C arriers’ filings 
has notning to do with A nadarko/Tesoro or S taff  attem pting to enforce rights or 
provisions o f  the T S A . '4 Nor are Anadarko/Tesoro com bining approaches by using 
the balances contained in the C arriers’ filings. The Carriers collected rates pursuant 
to the TSA /TSM  and, therefore, it is the filings m ade pursuant to the TSA that provide 
the most accurate picture o f  the C arrie rs’ current property balances. Witness 
Sullivan’s testimony provides a persuasive and an accurate explanation on this point.

For the past, you look at what has been recovered in rates, and we know 
what has been recovered in rates, because [the C arrie rs’] made annual 
ICA filings under the interstate settlement agreem ent. . . .

[The tilings] were made based on the TA PS settlement 
m ethodology...  but it clearly shows the rate recovery, the past period 
rate o f  recovery that [the Carriers have] been able to recover, and going 
forward, you have to take those plant balances into account in 
establishing jus t  and reasonable original-cost ratem aking standards.

Tr. at 52X2:1-16 (Sullivan). Finally, where accounting regulations or balances do not 
match ratemaking standards or balances, it is the ratemaking balances that control.55 
Mr. Sullivan’s testimony on this point is given significant w e ig h t /6

54 With that said, the C arriers’ arguments that the TSA is an inseparable 
package and the independent items were not intended to be relied upon by third 
parties, arc rejected.

55 S taff  IB at 44-46; 46 n. 127 (citing (/ 7rg in ia  Stale Corp. Comm'n v. FERC ,
468 F.3d 845, 847 (D.C. Cir. 2006) ("Petitioners' claim o f  a rate effect is belied by the 
proposition that '[a]eeounting practices arc not controlling for ratemaking purposes'" 
(citation omitted)); Consolidated Gas Supply Corp., 14 FERC P 61,029, 61,053-54 
(1981) ("Accounting practices arc not controlling for ratem aking purposes and 
deviations from normal accounting practices must be made where necessary to insure 
that rates established by the Comm ission are just and reasonable"); WiUiston Basin 
Interstate P ipeline Co., 55 FERC at 62,008 ("the Com m ission has stated that 
accounting docs not dictate ratemaking"); WiUiston Basin , 56 FERC at 61,104, 61,370 
("The Comm ission is not bound by accounting principles in determining whether 
proposed rates are ju s t  and reasonable")); A/T IB at 46 n.33 (citing id ) ;  Tr. 1659-62 
(Wetmore concedes at one point that ratemaking treatment should he used for jus t and 
reasonable rates).

56 Conversely, the C arriers’ witnesses’ testimony concerning the Opinion 154- 
B analysis is not credible.
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85. The crux o f  the matter is that the Carriers must recognize the previous 
recoveries o f  their investment, otherwise there will be an unjust and unreasonable 
double recovery. The Carriers have presented no fact in the case that calls for an 
opposite conclusion. The Carriers’ theory that Opinion 154-B analysis has to start 
from the beginning o f  TA PS as i f  the TSA/TSM  had never occurred, or that the 
revenues recovered until now cannot be considered is not given any weight. 
Furthermore, S ta f f  s com monsensical argument that jus t and reasonable rates cannot 
result where any  double recovery is allowed simply cannot be ignored. S taff  IB at 39. 
Accordingly, it is found that the inputs into the Opinion 154-B presentation must 
reflect the actual am ounts  collected by the Carriers even i f  that means using amounts 
other than those found in Form 6. This is consistent with the Comm ission precedent 
which disallows the double recovery o f  investment. Moreover, this is not a small 
matter since the differences between A nadarko/Tesoro’s and the C arriers’ total 
revenue requirement is significant. A nadarko/Tesoro’s revenue requirement is 
$647.32 million w hile the Carriers’ is $1,751.18 million.57 See Illustration No. 1 
below. A nadarko/T esoro’s amounts from Illustration No. 1 below' are the basis for 
the conclusions reached in this decision although the final numbers used by 
Anadarko/Tesoro m ay vary slightly based on findings elsewhere in this initial 
decision (i.e., ROE and income tax).

7̂
‘ The main differences are attributable to deferred earnings, SRB, and 

depreciation and various rate base items.
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Comparison o f  A nadarko/Tesoro’s Revised 154-B 
And TA PS Carriers’ 154-B Proxy
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86. The parties’ general arguments with respect to the proper O pinion 154-B 
inputs are better addressed in the individual sections where the parties contentions are 
more tailored.

Issue III. B. W h a t  is the  A p p r o p r i a t e  Ra te  Base?

Issue I I I .B . l .  W h a t  a re  the a p p r o p r i a t e  p r o p e r t y  ba lances  for or ig ina l
inves tment ,  addi t ions ,  r e t i rem en ts ,  a n d  a c c u m u la te d  dep rec ia t ion?

87. The Carriers assert that the balances shown in Form 6 represent the C arriers’ 
actual investment in TAPS. The Carriers contend that Mr. Van Hocke rejected 
A nadarko/Tesoro’s exclusion o f  the $450 million in carrier property as o f  1976 and 
further stated that as non-settling parties, Anadarko/Tesoro have no basis to claim the 
benefit o f  the $450 million exclusion. In addition, the Carriers contend that the $450 
million should be included in the rate base because the amortization was a component 
o f  the settlement package that “assuredly [did] not set any rates." C arrie rs’ IB at 50 
(citing Arctic, 832 F.2d at 164 n. 12). The Carriers also claim that the “amortization" 
o f  the $450 million was a product o f  the settlement negotiations and reflected an 
assumed recovery in early years. The Carriers assert that the reduction in refunds 
arguments forwarded by Anadarko/Tesoro and the State should be rejected because 
the TSA states that there would be no refunds from 1977 through 19 8 1 and for the 
period 1982-1985. Nothing in the TSA or C om m ission 's  orders suggests that any 
amoritization or exclusion o f  the $450 million for that period is appropriate, the 
Carriers contend.

88. A nadarko/Tesoro and S taff  state that the appropriate property balances for 
original investment, additions, and retirements are the balances reported in the 
Carriers’ annual filings. In addition. Anadarko Tesoro  state that the amounts reported 
in the Form 6 original property balances advocated by the Carriers and the original 
property balances in the annual rate filings are \ irtually identical. The main 
difference. A nadarkoT eso ro  claim, is $450 million excluded from the TAPS rate base 
that was separately amortized and recovered in rates from 1978-1984 pursuant to the 
TSA. The property balances reflected in the TSM filings are consistent with the rates 
charges ami the revenues actually collected, S taff contends. S taff  also states that, 
contrary to the C arriers’ assertions, if  the Commission would have intended to ignore 
costs already recovered when it established just and reasonable rates, it would have 
explicitly said so and provided legal justification. In addition. S ta ff  states that 
contrary to the Carriers' assertions, Boston Edison Company, 61 FERC *| 61,026
(1992), actually supports Anadarko/Tesoro\s position because unlike the Carriers the 
company voluntarily gave up the right to collect certain expenses and the Commission 
held the company to that decision and would not allow recovery later.
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89. With regard to accumulated depreciation, the Carriers claim that they have 
followed O pinion 154-B and the C om m ission’s order approving the 1982 
Depreciation Stipulation (Stipulation) by using the actual investment costs and actual 
straight-line depreciation recorded in their Form 6 annual reports. The Carriers claim 
that Form 6 represents the actual depreciation expense incurred in past years and the 
sum o f  those am ounts  is the proper accumulated depreciation balance. Until changed 
by further order o f  the Com m ission, the Carriers contend, the Stipulation is binding in 
any proceeding involving the TA PS C arriers’ interstate tariff rates.

90. The Carriers present several reasons in support o f  rejecting A nadarko /T esoro’s 
use o f  the TSM  balances. First, the Carriers assert that Anadarko/Tesoro, as third 
party non-signatories, have no legal rights under and cannot enforce the TSA.
Second, the Carriers argue that the C om m ission’s order in, A rc tic , 832 F.2d 158, 
approving the TSM  clearly supports the assertion that the TSA was m eant neither to 
burden nor benefit non-settling parties. Third, the Carriers claim that contrary to 
A nadarko /T esoro’s claims, the TSA did not supercede the Stipulation. Fourth, the 
Carriers claim that Anadarko/Tesoro have no basis to rely on TSM  for depreciation or 
other rate base elem ents because the depreciation factors differ from traditional FERC 
approved depreciation.

91. The appropria te  balances for accumulated depreciation are reported in the 
Carriers' annual Filings, Anadarko/Tesoro aver. According to Anadarko/Tesoro, the 
Carriers O pinion 154-B utilizes an accumulated depreciation figure that completely 
ignores the accelerated depreciation: (1) used to calculate refunds for 1977 through 
1985 and (2) reported by the Carriers in rate filings from 1986 to present. 
Anadarko/Tesoro assert that the ( ‘arriers’ failure to recognize this prior recovery 
artificially inflates the rate base in the C arriers’ Opinion 154-B presentation by over 
$481 million and will lead to the double recovery o f  investment. Anadarko Tesoro 
state that the regulatory history o f  TA PS shows that the C arrie rs’ recovery o f  
investment was based on accelerated depreciation.5li

92. A nadarko/T esoro  state that the C arriers’ claim that all parties are bound to the 
1982 Depreciation Stipulation fails because several witnesses have confirmed that the 
1982 Depreciation Stipulation was not used for setting rates on TAPS. Furthermore. 
Anadarko/Tesoro claim that the Stipulation was superceded by the TSM.

8̂ * ,
Anadarko Tesoro state seven major aspects o f  that regulatory history that

demonstrate that the C arrie rs ’ recovery of investment was based on accelerated
depreciation. A T IB at 49-59. To wit, representations to FERC and the Alaska 1 ublie
Utilities C om m ission (APUC); the Carriers reduced their refund obligation; rates
included accelerated depreciation; Carrier internal com munications; expert testimony;
other motives, and the 1982 Stipulation was never used to set rates. A/T IB 49-58.
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Anadarko/Tes ro further assert that the Carriers’ argument that the TSA and the 
Stipulation were expected to rem ain in effect simultaneously (the TSA would apply to 
signatories and the 1982 Stipulation would apply to shippers) is im possible because 
no parly to the TSA is a shipper and only shippers paid the TSA  rates. Thus, 
A nadarko/Tesoro conclude, the Stipulation and the TSA could not remain in effect at 
the same time. In conclusion, A nadarko/Tesoro assert that the book balances o f  
accumulated depreciation reported in Form 6 were not used to set rates and the use of 
those balances will result in double recovery by the Carriers.

93. S taff  also states that the TSM  rates filed and collected from the shippers 
reflected an accelerated depreciation factor. This is clear, S ta ff  contends, because the 
Carriers’ annual rate filings, the supporting data and sections o f  the TSA itself show 
the depreciation expense, accumulated depreciation, and unrecovered property 
balances underlying the rate calculations . ' } S taff  claims that the Carriers argument 
that without an explicit order from the Commission, the Stipulation remains in effect 
is incorrect. Contrary to the C arrie rs’ assertions. S taff  states, the C om m iss ion’s 
orders were clear that it was approving TSM depreciation and even the Carriers Reply 
Com m ents (on the offer o f  settlement for the TSA) acknow ledge that was what they 
were seeking from the C om m iss ion’s approval o f  the TSA. S ta ff  also states that the 
TSA provided that the only stipulations that were to remain in effect w ere those 
consistent with the TSA.

94. The shippers on TAPS pay rates based on the accelerated depreciation factors 
in the TSM and not the straight-line factors in the Stipulation, S ta ff  claims, Thus,
S taff  contends, the Carriers’ assertion that the TSM factors are only relevant to the 
settling parties is clearly incorrect since it is the non-signatory shippers and not the 
settling parties who have paid TAPS rates. S taff  also claims that the Stipulation was 
replaced by the TSA. According to Staff, the language in the Stipulation gave the 
Comm ission and the parties the authority to terminate the provisions and the Carriers 
recognized and advocated the adoption o f  the TSM depreciation schedule in place o f  
the Stipulation. S taff  also claims that the C om m ission’s orders accepting the TSA 
approved o f  the new  TSM  depreciation methodology in place o f  the Stipulation.

59 S taff  states that Section 11-5 and Exhibit F o f  the TSA show  the annual 
depreciation expenses to be recovered in the TSM rates. Exhibit G to the TSA also 
shows accelerated depreciation. In addition, S taff  states that the C om m iss ion ’s Order 
Approving Settlement, dated O ctober 23, 1985 also acknowledged that accelerated 
depreciation is included in the TSM.
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Discussion /Findings

95. The appropriate rate base is one derived following the C om m iss ion’s Opinion 
154-B analysis and conforms to original costs ratemaking standards. In this case, the 
rate base should reflect net depreciated original costs as reflected over the years in the 
Carriers’ rate filings before this Comm ission for almost three decades.

96. The Carriers, A nadarko/Tesoro and the State filed testimony using the 154-B 
analysis used by the C om m ission in setting rates for oil pipelines. However, the 
Carriers position is that the inputs to an Opinion 154-B analyst* should be based on 
Form 6 as opposed to w hat they filed to justify their rate filings. It is found that the 
appropriate property  balances for original investment, additions, and retirements are 
contained in the C arriers ' annual rate filings.60 A nadarko/Tesoro’s cost o f  sendee  
presentations use the property  balances reported by the Carriers in their annual rate 
filings. A nadarko/Tesoro use the amounts collected from ratepayers by the Carriers. 
These figures are found in the C arrie rs’ annual rate filings and supporting documents. 
Accordingly, A nadarko /T esoro’s witnesses testimony is given significant weight.61

97. The only m ajor difference between the property balances in the C arrie rs’ 
annual filings and Form 6 is $450 million which was excluded from the total TAPS 
rate base and separately am ortized from 1978 through 1984 through TSM . A /T IB at 
44; RB at 45 n.32; S ta f f  RB at 21. The $450 million has already been fully recovered 
by the Carriers via am ortization from 1978 through 1984 under the T S M .62 This

60 The am ounts  for 2005 are as follows (in millions): Carrier Plant in Service - 
$10,294.12, Additions - $14,855. Net Retirements - SO.796, Non-Deprcciable Plant - 
68.161, Ineligible Plant - 97.24. A /T  IB at 44; Fx. A /T -144. WP-2 at 5, In. 1. 2, 3. I I, 
and 17 (“Col. 2004”). The am ounts  for 2006 are as follows (in millions); Carrier 
Plant m Service - $10,308.96, Additions - $19,991, Net Retirements - $0,000, Non- 
Deprcciable Plant - 68.161, Ineligible Plant -  120.14. A T  IB at 44; Fx. A/T-146, WP- 
2 a t 4, In. 1 ,2 , 3, I I .  and 17 (“Col 2005” ).

61 The C arrie rs’ testimony is not credible. As a matter o f  fact Mr. Van Hoecke 
previously testified in RCA docket P-97-4 explaining the difference between Form 6 
and the annual rate filings. Exs. A /T -143 at 27-28, A/T 234 at 1-2. This testimony is 
inconsistent with his testimony in this hearing. In the cited proceeding he testified 
that the primary differences are: ( I ) 8450 million removed from TSM balances and 
amortized; (2) $17 million in land treated separately by TSM -6 and (3) $56 million o f  
timing differences between property records and TSM-6. Fx. A/T-143 at 27-28.

6‘ Ex. A/T-33 at 10 (Section ll-2(c)) (the TSA states that the TAPS investment 
base is reduced by  $450 million and that amount is amortized from the period 1978 
through 1984); Ex. A /T-140 at 28-30; Ex. A /T -140 at 28 (Brown); Ex. A /T-196 at
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amount was clearly excluded from rate base as stated in the TSA. Thus, since this 
amount was excluded and amortized by virtue o f  the TSA  and the TSM  and the rates 
were charged based on the TSM , it is found that this is the correct w ay  to treat the rate 
base in a 154-B analysis, as S taff  and Anadarko/Tesoro point out. I f  the $450 million 
is added back into rate base this would result in double recovery o f  investment which 
is not allowed by the Comm ission. Carrier witness Van Hoeckc and Ganz advanced 
similar argum ents in a previous proceeding which were rejected by the Com m ission. 
To wit, in Sepulveda 63 the Com m ission did not allow a carry over o f  1983 
construction costs since it would result in over-recovery o f  investm ent and is 
inconsistent with the depreciation method SFPP used in previous contracts. The same 
reasoning is applicable here w here the Carriers have invested SI 1 billion since TAPS 
was placed in serv ice  and have collected $58 billion in revenues while expending $15 
billion in operation and maintenance. Ex. A/T 233 at 1. The am ounts  actually 
recovered by the Carriers must be recognized to avoid double recovery. Comm ission 
principles and policy do  not allow costs to be included in rates tw ice.64 Thus, it is 
found that the $450 million o f  original investment has been properly excluded from 
the Carriers’ rate base.

98. The appropriate balances for accumulated depreciation are reflected in the net 
plant balance in the Carriers ' annual rate filings.65 A nadarko/Tesoro cost o f  service 
presentation uses these correct balances. The Carriers’ varied argum ents  contesting 
the use o f  the am ounts in their annual filings are without merit. Again, the point o f  
this exercise is to determ ine what the Carriers’ actually collected. A nadarko/Tesoro 
have shown that the Carriers never used the Stipulation to set rates on TAPS via 
several witnesses in this proceeding.66 In fact, the witnesses have verified that it has 
been the TSM and not the Stipulation that has been used to set intes on TAPS. hi.

237-8; A/T RB at 45 n.32. The State gave up refunds and the Carriers reduced their 
refund liability by this settlement. See A/T Ex -181 at 28; 116-125.

63 I 17 FERC <| 6 1,285 at P 18 (2006).

64 See, Town o f  N orw ood  v. FPC, 546 F. 2d 1036 (D. C. Cir 1976); Entergy 
Services. Inc., 109 FERC •! 61095 at P 55 (2004); Kern R iver Gas Transmission Co.,
117 FERC 11 61,077 at PP 47-48 (2006).

65 The am ounts o f  accumulated depreciation are as follows (in millions); ( I ) for
2005 - $59,777 as shown in Ex. A /T -144, WP2 al 5. In.7 (“Col 2004” ) and (2) for
2006 - $58,228 as shown in Ex. A /T -146, VVP2 at 4, ln.7 (“Col 2005” ).

66 S taff  RB at 29. Tr. 2979-80 (Van Hoeckc); Ex. A /T-196 at 234-26 (Dr. 
Horst); Tr. at 867 (Confidential) (Dr. T o o f  stated that rates were not calculated using 
the Stipulation); Tr. at 1666 (W etmore, the Carriers’ witness, also stated that he was 
not aware o f  the Stipulation being used to establish rates on TAPS); A /T  IB at 55 
(citing Ex. A /T -175 at 73 (witness Folmcr who prepares the financial package that the
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99. Additionally, further p roof o f  the fact that the Carriers have recovered 
accelerated depreciation is the representations they made to the C om m ission 
recom mending approval o f  the TSA. In the Explanatory statement the parties stated 
that if  the TSA is approved accelerated depreciation will be recovered in rates. Ex. 
A/T-35 at 6, 33-32. Previously, in an APUC proceeding State w itness Horst testified 
that the parties to the TSA used a unit o f  throughput depreciation schedule accelerated 
through multiplying throughput factors. Ex. A /1 '-180 at 7. Furtherm ore, in approving 
the TSA the C om m ission  recognized that the depreciation schedule, based on an 
accelerated unit-of-produetion method, is fixed and heav ily weighted towards the 
earlier years.67

100. The evidence in this case also establishes that from 1977-1985 the revenue 
requirements and rates were calculated in the TSM-6. Ex. A/T-44 and A/T- 155, line
163.68 In the hearing proceeding in Docket No. P-86-2 Mr. Baden testified he 
reconciled actual property  data with Form 6 reports and confirmed that the TSM had 
real numbers behind them. Ex A T - 178 at 19-20. Dr. H orst 's  deposition indicates 
that TSM -6 was split in ha lf  with the first half  showing the historic pre-1983 numbers 
which became TSM -6. The ending balances from TSM -6 are identical to the 
beginning balances in Ex. G o f  the TSA. Ex. A T - 196 at 222-223. The historic 
balances in TSM -6, including operating expenses were used to determine refunds for 
the years 1982-1985 and for the determination that no refunds would be allocated 
prior to 1982. Ex. A /T  196 at 231, In 1-6 and 236. In 7-16. The rates in TSM -6 for 
1982-1985 m atch Ex. D-l to the TSA. Ex. A T -33.60 The accelerated depreciation 
used for ratem aking purposes from 1977-1983 is specified in Ex. A TC-84 through 
ATC-88, Sheet E (2006) (Highly Confidential) in each o f  the Carriers past 100 annual 
rate filings.70

Carriers rely on in setting their rates stated that TSM depreciation was used to set 
rates)). See also, Ex. A I -17-4 at 87-90 (Van Hoeckc); Carriei witnesses Toof, 
Washington, W etm ore and Ganz (Tr. 867, 1542, 1666, 2040).

67 Tram  Alaska, 33 FERC * 61, 064 at 61.139 (19 8 5 ). The record reflects that 
the Carriers reduced their refund obligations through the accelerated depreciation. 
Exs. A/T-75 at 14; A T - 183.

68 The deposition o f  Dr. Horst states that the TSM -6 applied back to 1969 (the 
first year o f  construction expenses attributable to TAPS, Ex. A /T-196 at 222 line 4-6.

6 O ther experts have testified in various proceedings. See Ex. A/T-238 
(Williams) (he would expect depreciation in rates to be used for ratemaking 
purposes); Ex. A T -2 l2 (F o lm a r)  (TSM depreciation was used to set rates.)

70 The C arrie rs ’ rate filings use the amounts o f  accelerated depreciation.
I lowever, A TC-84 through A TC-88, Sheet N refers to the accelerated depreciation as
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101, The Carriers posit varied arguments claiming that the Stipulation and Form 671 
should be used in the O pinion 154-B presentation.7* It is noted that the C arriers’ 
claim that the Stipulation remains in place as to non-settling parties is baseless. First, 
the terms o f  the TSA  rendered the Stipulation invalid.73 The Stipulation is 
inconsistent with the TSA as it uses straight-line depreciation while the TSA uses 
accelerated depreciation.7-4 Second, Anadarko/Tesoro’s statement that “ there is no 
realistic way for the 1982 Depreciation Stipulation and the Interstate Settlement to 
‘remain in effect s im ultaneously ’” since no shipper is a signatory to the TSA is also a 
persuasive conclusion. A /T RB at 36. The Commission has previously held that the 
books o f  the regulated entities do not control in setting rates. 5 The evidence in this 
case reflects that the Carriers maintain four sets o f  books (Tax, G AA P, FERC 
reporting and FERC ratemaking for TAPS). Ex. A /T-229 at E - 14000186. Moreover, 
the reporting books record depreciation on a straight line basis and the FERC

“book" depreciation. Thus, there is a contradiction between the Carriers rate filings 
and Ihe position they have taken in this proceeding.

71 The record dem onstrates that the Carriers’ Form 6 have not been maintained 
in a manner consistent with the 1982 Stipulation. Anadarko T esoro  witness Sullivan 
testified on the multiple deficiencies in the quality o f  the data being reported to the 
Commission. Tr. at 5402.

"  Internal reports and communications o f  the Carriers dating to 1998 
contradict the Carriers current position. See Ex. A l l 92 (graphs illustrating the front- 
end loading o f  the depreciation as amounts recovered thru tariffs); Ex. A/T-ISO 
(m em orandum  explaining accelerated return on capital which caused a timing 
difference with book accounting); Ex. A T-l S' (m em orandum  responding to “profit" 
the depreciation allow ance em bedded in the revenues is greater than that reflected on 
the financial records). O ther memos confirm that the Carriers m ay be motivated to 
have the highest rate possible to decrease the combined governm ent income (taxes 
and royalties). Ex. A T-l 87. The Carriers front-end loading o f  depreciation saved the 
owners o f  TAPS approxim ately $1.5 billion in windfall profits taxes. E.\. A I--184.

73 See A T-190 at Section 111-5 (p. 26) (“Any stipulation or agreement
prev lously entered into in the TAPS proceeding by the parties to this Agreement shall 
continue to be, to the extent not inconsistent with the A greement, in full force and 
effect between the parties to this Agreement ”). S taff  RB at 29.

74 The accum ulated depreciation exceeds the accumulated “ booked" 
depreciation by approxim ately  SI .7 billion. Ex ATC-266. In com m ents opposing the 
ISA. Sohio illustrated that the I SM depreciation exceeds straight line depreciation 
from 1978-1991. Ex. SOA-57, Attachment B.

5 V irg in ia  State Carp. Co n u n '// i FERC , 468 F. 3d 845. 847 (D.C. Cir 2006); 
WiUiston Basin, 55 FERC al 62.008, 56 FERC al 61.370 .
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m

m

ratemaking books record depreciation on an accelerated basis pursuant to TSM .76 
Finally. A nadarko /T esoro’s and S ta f f s  other arguments are similarly persuasive.77 
To apply the balances suggested by the Carriers would result in double recovery and 
an artificially inflated rate base by over $481 million.™ Ex. A/T-143 at 20, Ulus. S. 
Thus, it is the am ount o f  accumulated depreciation contained in the Carriers annual 
rate filings that will be plugged into the Opinion 154-B methodology. Ex. A /T -144, 
WP2 at 5:7; Ex. A /T -146, WP2 at 4:7.

Issue III.B.2.  A re  the  C a r r i e r s  ent i t led to an  a d j u s t m e n t  to ra te  
base  for  d e f e r r e d  r e tu rn s ,  and  if so, w h a t  is the a p p r o p r i a t e  a m o u n t ?

102. The Carriers claim that the deferred return amount used by A nadarko/Tesoro is 
not appropriate because it results in a low deferred return balance. The Carriers claim 
that the TSM  deferred return is not consistent with Opinion 154-B deferred return. 
First, the Carriers state that Anadarko/Tesoro use the incorrect amortization schedule. 
According to the Carriers, Lakehecid P ipeline Company, 71 FERC *[ 61,338 (1995), 
reh 'g denied , 75 FERC 61,181 at 61.591 ( 1996) (Lakehead), requires the deferral to 
be capitalized and recovered through amortization charges (or trended) under Opinion 
154-B for all years after 1983. The Carriers state that TSM uses the stipulated 
depreciation factors in TSA Exhibit F to amortize the deferred balance while the 
appropriate depreciation schedule for Opinion 154-B is set forth in the Stipulation. 
Second, the Carriers claim that under the TSM, both the TSM Depreciation and the 
recovery o f  TSM  Deferred Return are subtracted from the rate base before applying 
the inflation factor thereby reducing the amount o f  TSM  Deferred Return to be 
recovered in later years. In addition, the Carriers contend that the TSM carrier

7,1 The accelerated depreciation was established by the TSA which pro\ ided a 
"small upfront refund obligation.” Ex. A T -229 at 14 0 0 0 185.

77 See A /T RB at 33-42; S taff RB at 30-42. The Carriers arguments concerning 
the Form 73 orders also fails because as witness Sullivan confirmed, those orders only 
required oil pipelines to begin submitting depreciation data in magnetic tape form.
A/T RB at 39; S ta ff  RB at 32 (citing Tr. at 5569-70, 5574-75. 5578 (Sullivan)). The 
Form 73 orders were not about ratemaking. so as S taff  again clarifies, the orders did 
not change or address how ratemaking is affected w hen actual depreciation recoveries 
differ from book accounting depreciation. Id  Moreover, the C arrie rs’ position in 
the case at bar is contrary to their previous position regarding revisions to Sheet 700 
o f  FERC Form 6 reports. They asserted in the cited proceeding that the most relevant 
information is the TSA supporting information provided to the Comm ission each year 
m annual tariff filings. Ex. A T - 191 at 4-5.

7f< A I RB at 36 (citing Ex. A/T-143 at 20, Ulus. 8 showing that to get to the 
Carriers’ O pinion 154-B rate base accelerated depreciation has to be added back in).
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propert) base to which TSM  deferred return is applied, excluded $450 million 
excluded for settlement purposes.

103. Anadarko/Tesoro state that they will accept the deferred returns balances, and 
related amortization am ounts contained in the Carriers’ 2005 and 2006 rate filings 
($175 million for 2006).79 Although Anadarko/Tesoro have accepted these amounts, 
they still believe the am ounts are excessive. S taff also agrees that A nadarko/Tesoro 
have used the correct amounts. S taff  states that the am ount o f  deferred returns 
included in rate base should also reflect the amounts previously am ortized on an 
accelerated basis and collected in the Carriers’ rates from 1977 forward. S taff  also 
contends that the balances the Carriers use their Opinion 154-B presentation are 
grossly overstated. Last, S taff  states that if  any deferred returns are to be included in 
rate base, the am ounts proposed by Anadarko/Tesoro are the appropriate amounts to 
use.

104. 1 lowever, A nadarko/Tesoro assert that they do not agree with the Carriers’ 
restatement o f  their deferred returns balance to more than $1 billion in the Carriers’ 
Opinion 154-B proxy. Anadarko/Tesoro contend that the C arrie rs’ balance for 
deferred returns is inappropriate because the Carriers’ w itness Mr. Van Hoeckc: ( I ) 
calculates deferred earnings based on a portion o f  the $450 million that has already 
been fully recovered; (2) retroactively inflates property balances by restating the 
C arriers’ recovery o f  investment from an accelerated to a straight-line basis; (3) 
retroactively inflates AFL’DC by recalculating the C arriers’ actual balances with 
backcasted equity-rich capital structures and through inflated and uniform equity rates 
o f  return (as high as 22'N>); (4) inflates deferred earnings by including deferred 
earnings on the unamortized balance o f  unauthorized starting rate base; and (5) 
inflates deferred earnings by amortizing the deferred earnings balance on a straight- 
line basis ignoring that the Carriers have already recovered deferred earnings on an 
accelerated basis.

Discussion /F indings

105. S taff  correctly points out that deferred return is a ratem aking concept used in a 
I OC m ethodology in Opinion 154-B. Under TOC the inflation portion o f  the rate o f  

return on equity is extracted, leaving a real rate o f  return. The real rate o f  return is

7'f A nadarko/Tesoro claim that there is evidence in the record that would
support I L R C ’s decision to eliminate the deferred return balance from the rate base.
A ccording to A nadarko/Tesoro, Exhibit A T-261 illustrates that there was no return 
deferred anti that the Carriers have overcollected at least $<$ billion from shippers. 
A/T IB at 59 n.50 (citing Tr. at 6032-6035).

80 A / T  IB at 61-62.
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applied to the p ipe line’s equity share o f  rate base to determine the yearly allowed 
equity return in dollars. The dollars related to the inflation portion o f  the equity 
return, are “deferred” for recovery in future rates. In future rates the deferred amounts 
are added to rate base as an equity rate base “ write-up” (the equity portion o f  rate base 
is “ trended” up), and am ortized as an expense like depreciation over the useful life o f  
tne pipeline.81

106. S ta f f s  reasoning is correct and falls in line with the conclusions reached 
82 •above. The C arriers’ arguments concerning the differences between the TSM 

deferred returns and Opinion 154-B returns has no decisional impact vis a vis the 
amounts collected in the C arriers’ rates over the years. See id. It is irrelevant that the 
TSM  calculations o f  deferred returns is inconsistent with Opinion 154-B calculations 
and the C om m iss ion ’s pronouncem ents implementing Opinion 154-B in Lake head.H) 
Mr. Van H o eck e’s (Carriers witness) approach (adding anew the deferred earnings) 
results in double recovery and is rejected.

107. S taff  and Anadarko/Tesoro are correct that the deferred return amounts have 
already been collected via the TSM through the C arriers’ use o f  a 100% equity

84 85 •structure and APB. The TSM  acted much like TOC, deferring a specified amount 
o f  return dollars from early years to later years. The accelerated depreciation schedule 
and the plant balances are stated in the TSM formula and in the Carriers rate fillings, 
the accelerated recovery o f  deferred return and the specific TSM  deferred return 
balances and annual deferred return expenses were included in the Carriers 2005 and

u/
2006 rate filings. The Carriers have already recovered the deferred return element; 
however, as S ta ff  notes, “ to be true to the approach, we must take the state o f  the 
ratemaking record as we find it.” See S taff  IB at 53, A /T  IB at 60.

108. The Carriers argue that Lakeheadand other Com m ission pronouncements 
require pipelines that existed prior to Opinion 154-B to begin the calculation o f

81 O pinion 154-B , 31 FERC, supra, at 61,834-35; S taff  IB at 51-52.

82 S taff  RB at 36.

83 See A /T  RB at 45.

84 See S ta ff  IB at 53; A TC-14, Sections II-6 (p. 15), II-7 (p. 17), II-8 (p. 18) 
(stating that the am ounts  are to be included in the TRR); Ex. A /T  3 at 39-40 (Brown); 
Ex. A/T-79 at 23 (Sullivan).

85 See S taff  IB at 53; Ex. A/T-3 at 39-41 (Brown); Ex. A /T-79 at 23 (Sullivan).

8(1 A TC-84, Sheet E, line 121 at 34, 40, 46, 52; Toof, Tr. 5101-02; Grasso, Tr. 
5985-86.828, 836, 839-40, 853-56; Brown, Tr. 4679-8.
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deferred return with the p ipe lines’ rate base beginning D ecem ber 31, 1983.87 S ta ff  
agrees that in Lakehead  the Comm ission determined that in transitioning from a 
valuation to a cost-based TOC, the appropriate starting rate base under the TO C 
methodology is the balance as o f  the date Opinion 154-B became effective (D ecem ber 
31, 1983 /. S taff  IB at 55. However, S taff  effectively refutes the C arrie rs’ argument 
that the correct deferred return balance must be calculated in accordance with the 
Carrier ’ O pinion 154-B proxy. Id. 88 As a matter o f  fact, citing SFPP89 Staff 
co r .eeUy argues that the Carriers cannot backcast and recreate rates. The holding in 
SFP" is right on point, when setting a cost based rate for the future there is no need to 
allow an additional adjustment for inflation already recognized and collected in 
rates.90

1 '9. S taff  states that Lakehead’s rates were charged under the valuation 
methodology and did not include a deferred return cost com ponent. Id. Additionally, 
S taff  aptly notes that in this case, the deferred balances and annual deferred costs are 
k .own and reflected in the C arriers’ TSM  filings. Id. S taff 's  argum ents are 
persuasive, and as discussed above, the appropriate am ounts to use are those that 
re.iect what the Carriers’ have actually collected in rates. Those am ounts are

87 C arrie rs ’ IB at 56; Lakehead, 75 FERC at 61,591.
88 • j  • i • • •‘ Evidence in this case indicates that the Carriers have collected approximately 

$6.6 billion in deferred earnings. Ex. A/T-44 & ATC-23, Sum  Ln. 121, Amortization 
o f  D 'ffered Returns, minus Ln. 7, Accumulated A m ount o f  A FU D C; Ex. A /T -145, 
Stmt. E.

89 SFPP supra. 117 FERC at 12-16.

911 Anadarko/Tesoro and S taff  explain that it could be concluded that there 
should be no allow ance for deferred return from prior periods due to the TSM. 
Witnesses Brown and Sullivan (A/T) testified that TSM  calculated deferred returns on 
remaining investment using 100% equity structure. This assum es incorrectly that the 
pipeline was constructed with only equity, overstates the deferred return, and violated 
the principle o f  Opinion 154-B that deferred returns are not allowed on debt-financed 
rate base. Ex. A/T-3 at 39-41. Additionally, after 1989, TSM  allowed a larger 
nominal return know n as A llowance Per Barrel (APB) adjusted for inflation yearly 
back to 1983. A TC-14, §ll-7(b); Ex. A /T 3 at 40; Ex. A /T-79  at 23; Tr. 38 at 5924-26; 
Ex. A /T -180 at 13. (Horst described APB as allowing the Carriers to earn a profit as 
long as ANS w as transported. Id. at 14. The APB charge was originally $0.35 in 
1989 and now is $ 1.19 in 2006. In conclusion, both S ta ff  and Anadarko and Tesoro 
assert that the TSM  overstated deferred return and after 1989 inflation for return 
purposes has been more than recovered in TSM. However, since Anadarko and 
Tesoro accept the am ounts in the Carriers’ rate filings this point is made for 
illustrative purposes only.
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contained in the C arriers’ TSM  filings. The Carriers’ attempt to use the amount o f  
their deferred returns reflected in Form 6 is therefore rejected C arrie rs’ RB at 45.
The Carriers’ claims that the TSM  item labeled "deferred reti ’ cannot be 
considered “actual return” is accordingly rejected.91

110. Thus, the appropriate adjustment and amounts for deferred returns are reflected 
in A nadarko/Tesoro’s Opinon-154-B cost-of-service presentation. The amount o f  
deferred return in 2005 is $198.31 (in millions). Ex. A /T -144, W P2 at 5:18 (Col. 
“2004”). The am ount for 2006 is $175,283 (in millions) A /T 146, WP2 at 4:18 (Col. 
“2005”).

Issue III.B.3.  W h a t  is the  a p p r o p r i a t e  a m o u n t  of  A F U D C ?

111. The Carriers contend that Mr. Van H oecke’s Allowance for Funds Used 
During Construction (A FU D C) balances must be used for Opinion 154-B. According 
to the Carriers, Mr. Van Hoecke calculated the A FU D C  in accordance with the 
C om m ission’s oil pipeline cost o f  service regulations set forth in 18 C.F.R. § 
346.2(c)(6) (2006). The Carriers state that Anadarko/Tesoro have incorrectly 
extracted the am ounts in the Carriers TSM submissions and, in addition, did not 
follow the C om m iss ion’s regulations. However, the Carriers do not recognize that 
this issue is purely derivative o f  other issues.1,2

1 12. A nadarko/Tesoro and S taff  state that the appropriate balance for AFU D C to be 
included in rate base is the am ount reported in the Carriers' annual rate filings. 
Anadarko/Tesoro state that the A FU D C amounts included in the C arriers’ rate base 
for the period 1977 through 1983 arc shown in TSM -6. All subsequent years are 
shown in the Carriers' annual rate filings, Anadarko/Tesoro contend.91 
Anadarko/Tesoro and S taff  also state that these balances reflect the amounts that have

91 The Carriers state that contention is based on the same arguments in Section
III.A. which basically claims that third parties cannot rely on TSM  elements which 
are an inseparable settlement package. In addition, the Carriers’ arguments 
concerning S ta f f s  and A nadarko /T csoro’s statements that the C arriers’ over collected 
deferred return and this com ponent could be eliminated from the Opinion 154-B 
calculation is not addressed (along with the Carriers’ retroactive ratemaking 
arguments) since A nadarko/Tesoro and S taff  have agreed to accept the Carriers’ 
balances which includes deferred return.

92 Carriers RB at 47.

93 A nadarko/Tesoro state that the AFUDC balances are calculated consistently 
with the principles in Opinion 154-B, but arc for a different period because they pre­
date Opinion 154-B. A /T IB at 63.
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already been collected by the Carriers. In addition, A nadarko/Tesoro state that the 
deferred balance has been am ortized from 1977 through 2005.

113. S taff  states that A FU D C  is also included in rate base and recovered in basically 
the same m anner as the property balances discussed in Issue III .B .l.  S taff  IB at 56. 
Thus, S taff  asserts, the am ount used for AFU D C must be consistent with the property 
balance issue. S ta ff  also claims that A FU D C was one o f  the rate elements whose 
recovery was accelerated under the TSA in order to allow the Carriers to avoid 
making any refunds for the 1977 thorough 1981 period and limited refunds for the 
1982 through 1985 period. The Carriers’ balances for A FU D C  are inappropriate, 
Anadarko/Tesoro and S ta ff  assert, because the Carriers ignore the A FU D C  that has 
been included in the C arrie rs’ rates and instead, recalculate it. Thus, using the 
Carriers’ am ounts would result in double recovery, A nadarko/Tesoro and S taff 
contend.

Discussion/F indings

114. As S ta ff  explains, A FU D C  “is a method o f  deferring, in a capital account, costs 
associated with plants under construction for inclusion in a utility’s rate base once the 
plant is put into service.” S taff  IB at 56 (citing Kentucky U tilitie s  Co. v. FERC , 760 
F.2d 1321, 1323 (D.C. Cir. 1985)). The amounts used by A nadarko/Tesoro reflect the 
am ount o f  A FU D C  actually collected by the Carriers. A/T-3 at 31 (Brown); Tr. 
5930.5954-55, 5983 (Grasso); Tr. 5824-25 (Grasso). Thus, the appropriate amounts 
o f  A FU D C to include in rate base are listed in Exhibits A /T  -144 Stmt. F (2005), A/T- 
146, Stmt F (2006).

Issue III.B.4.  W h a t  is the a p p r o p r i a t e  a m o u n t  o f  A D IT ?

1 15. The Carriers state that the only issue with regard to Accum ulated Deferred 
Income Tax (ADIT) is the appropriate input for past depreciation expense. The 
Carriers claim that Mr. Van H oeckc has correctly used the depreciation expense 
balances recorded in the Form 6 annual reports pursuant to the Stipulation. TSM 
derived depreciation should not be used, the Carriers assert.

1 ! 5. Anadarko/Tesoro contend that the appropriate balance for A D IT is reflected in 
the Carriers’ annual rate filings. The C arriers’ Opinion 154-B presentation, 
Anadarko/Tesoro assert, ignores the A D IT that has been included in the rate filings, 
and instead, recalculates the am ount. Anadarko/Tesoro claim that the Carriers have 
added $183.11 million to their O pinion 154-B rate base in 2006 for items including 
ADIT. A /T IB at 65 (citing Ex. A/T-78 at 55; Ex. A/T-143 at 20 Ulus. 8). According 
to A nadarko/Tesoro, this additional amount is the derivative result o f  the impact on 
ADIT, A FU D C, and w orking capital when the C arr; ; r s ’ O pinion 154-B recalculates 
and adds deferred earnings, a starting rate base adjustment, and then ignores the
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accelerated portion o f  the depreciation to the C arriers’ filed rate base. S taff  states that 
ADIT is a mechanically calculated num ber that partially derives from the deferred 
earnings, depreciation, and other rate base assumptions used to calculate the rates. 
S taff  IB at 57 (citing A/T-78 at 55). Thus, S taff asserts, once these issues are resolved 
ADIT can be determined.

Discussion/F indings

117. I he parties seem to agree that the resolution o f  the issue concerning the 
appropriate depreciation expense will determine the outcom e o f  this issue. A D IT 
arises because “certain deductions from income are recognized by the IRS for tax 
purposes before they are recognized for book or rate purposes. The effect o f  the 
earlier recognition o f  deductions for tax purposes is that ratepayers will provide the 
pipeline with revenues to cover taxes which w'ill not actually be paid until some time 
in the future.” S taff  IB at 57. In addition, S taff states that “A D IT  is the cumulative 
amount o f  such revenues which have been supplied by ratepayers but not yet paid out 
in taxes by the pipeline, and Comm ission practice requires this prepaid expense to be 
deducted from rate Luse.” S taff  IB (citing Trans A laska P ipeline Sys., 10 FERC 
63,026 at 65,218 (1980); Opinion 154-B, 31 FERC at 61,837 n.55).

118. Based on the determinations in this decision it is found that the appropriate 
amounts o f  A D IT  are reflected in the Carriers annual rate filings as stated by 
Anadarko/Tesoro and Staff. Thus, the amount o f  A D IT for 2005 is $46.20 (in 
millions). A /T  IB at 64; Ex. A /T -144, Stmt. E, ln. 11. The am ount for 2006 is $43.00 
(in millions). A /T 13 at 64; A/T-146, Stmt. E, ln. 11.

Issue IFI.B.5. Are the Carriers entitled to a starting rate base write-up,
and if so what is the appropriate amount?

119. The Carriers claim that Opinion 154-B presumed that all oil pipelines in 
existence as o f  the date o f  the opinion (June 28, 1985) would be allowed the starting 
rate base (SRB) write-up. Thus, the Carriers contend, the burden is on the 
challenging party to show why the SRB write-up should not be permitted in a 
particular case. Carrie rs ' IB at 61 (citing Lakehead  71 FERC at 62,311). The 
Carriers state that the portion o f  the SRB that exceeds the Carriers’ depreciated 
original cost rate is referred to as the SRB write-up. Mr. Van Hoecke, the Carriers 
assert, correctly calculated the SRB using the Cost o f  Reproduction New (CRN) 
calculated by Mr. Ganz.

120. Flint Hills claims that a total o f  $322.52 million or $.99 per barrel needs to be 
added to the SRB. This consists o f  two com ponents which Flint Hills claims are an 
inclusion o f  an SRB am ount and a corresponding deferred return back to 1983. Flint 
Hills also contends that A nadarko/T esoro’s rejection o f  a SRB write up is meritless.
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Flint Hills posits argum ents similar to the Carriers’ which, for the most part, state that 
without the TSA, the TA PS rate base would have been calculated using valuation and 
that prior to the TSM  the TA PS rates were filed under the ICC valuation 
methodology. Alternatively, Flint Hills suggests a transition cost adjustment for the 
remaining A PB as com pensation for the loss o f  the APB if  the TSA does not run its 
course.

121. The Carriers state that Anadarko/Tesoro’s arguments that the Carriers are not 
entitled to a SRB write-up are incorrect. First, the Carriers assert that contrary to 
A nadarko/T esoro’s assertions, the Carriers relied on the ICC valuation methodology 
for the entire period from start-up through approval o f  the TSA. Second, the Carriers 
claim that they relied on the valuation methodology long after the initial rates were 
filed. The Carriers claim that they worked with the C om m iss ion’s Valuation Branch 
to finalize the valuation reports on TAPS and that they continued to be subject to the 
C om m iss ion ’s valuation regulations even in late 1984. The Carriers claim that it was 
not until seven years after the initial TAPS rates were set that it can be fairly said that 
an oil pipeline should no longer rely on valuation. Third, the Carriers assert that 
A nadarko /T esoro’s contentions that final TAPS rates were not set under valuation and 
that a final valuation report was not issued do not rebut the presumption o f  their 
entitlement to an SRB write-up. Last, the Carriers claim that inclusion o f  the SRB 
write-up does not inflate their Opinion 154-B rate base since, as Mr. Van Hoecke has 
shown, including the SRB write-up results in a lower rate base figure as o f  December 
31, 1983.

122. A nadarko/Tesoro  and S taff  argue that the Carriers are not entitled to a SRB 
write-up because the Carriers are not transitioning from regulation under the valuation 
methodology. According to Anadarko/Tesoro and Staff, the Com m ission only 
intended the SRB to be a transitional rate base for existing pipelines that had assets 
that were valued under the valuation formula. In fact, they state that Opinion 154-B 
only allowed a SRB adjustm ent for assets that were transitioning from valuation to 
TOC. No valuation order was ever issued for TAPS by the ICC or FERC, 
A nadarko/Tesoro and S ta ff  claim. Anadarko/Tesoro also assert that every final rate 
on TAPS for the past 30 years has been based on the TSM  and not the valuation 
methodology. Thus, A nadarko/Tesoro state, they did not include a SRB adjustment in 
their Opinion 154-B presentation. The Carriers inflate their O pinion 154-B proxy 
with a SRB adjustment o f  $421.10 million calculated (backcasted) for 2006, 
A nadarko/Tesoro and S ta ff  contend. S taff further asserts that neither the TSA nor the 
TSM m ention the valuation methodology. This is relevant S taff  states, since from the 
com m encem ent o f  TAPS operations to date, the TSA has established the revenue 
requirements on TAPS.
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Discussion/Findings

123. The Carriers are not entitled to a SRB write-up because the C arrie rs’ assets 
were never valued under the valuation methodology. The Carriers and S taff  aptly 
note that with respect to the SRB write-up, Opinion 154-B left the door open for “a 
participant in a rate case [to] raise this issue and attempt to prove that a particular 
company is not entitled to the instant starting rate base.”94 S taff  and Anadarko/Tesoro 
have shown that the Carriers are not entitled to a SRB write-up and, accordingly the 
Carriers’ and Flint H ills’ arguments are rejected Accordingly, it is found that 
Anadarko and Tesoro have rebutted the Carriers’ alleged presum ption and thus, the 
Carriers are not entitled to an SRB write-up.

124. First, the Carriers never relied on valuation. The C om m iss ion 's  language in 
Opinion 154-B is clear. The SRB write-up was only intended for “existing assets that 
are currently valued under the valuation fo rm ula .. . .” Opinion 154-B, 31 FERC at 
61.833. Importantly, the TAPS rates were never calculated under the valuation 
formula. The Carriers claim  that their interim rates w ere based on valuation.
Carriers’ IB at 62-64. H owever, S taff  and Anadarko/Tesoro have shown that this 
argument fails for several reasons. The Carriers’ interim rates were not final and 
subject to refund and w hen the final rates were set on TAPS, those rates were based 
on the TSM and not v a lu a tio n .45 The Carriers simply never had an approved rate on 
TAPS under the valuation method. /<:/.; S taff RB at 39. It is also telling that the 
Comm ission never issued the Carriers a valuation report. '6 In addition, the C arrie rs’ 
initial filings w ere  based on different methods.97

94 Opinion 154-B, 31 FERC at 61,836 (citation omitted); The Carriers argue 
that Lakehead P ipe L ine Co., L.P., stands for the proposition that all oil pipelines are 
presumptively entitled to a SRB write-up. 71 FERC 61,338. T he  Com m ission 
noted that Lakehead had used the valuation method “ long-term ” and this is why the 
Comm ission stated that Lakehead was presumptively entitled to a SRB. Id. at 62.309 
The record here, as d iscussed below, indicates that the Carriers never used valuation.

95 A/T IB at 68; RB at 47-48; S taff RB at 39; IB at 59-60; Ex. A/T-79 at 19-20 
(Sullivan stated that the Carriers were never regulated under the valuation rate 
method); Ex. A/T-3 at 35 (Brown stated that “ [t]he C arrie rs’ rates from 1977 to date 
have been calculated under the TSM and accepted under the terms o f  the Interstate 
Settlem ent...  the Carriers have never had their rates approved or set by the ICC or by 
the Com m ission under the ICC valuation m ethodology.”).

96 A/1 RB at 47; IB at 65; S taff  IB at 60; RB at 41; Ex. A /T-79 at 20 
(Sullivan); Tr. 2074 (Ganz).

97 A /T RB at 51; IB at 67 n.55; Tr. 5800-01 (Grasso) (The eight Carriers filed 
their initial rate filings at the ICC using different rate theories: som e were original
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125. The C arrie rs’ arguments concerning LakeheaclPipe L ine Co., L.P., 75 FER C  at 
61,591 are flawed. Contrary to the C arriers’ assertions, in Opinion 154-B, the 
Comm ission specifically stated that it dees make a difference which m ethodology the 
p ipelines’ rates w ere based on. Carriers RB at 47-48. The Com m ission stated that the 
SRB adjustment was intended for “existing assets that are curren tly  valued under the 
valuation fo rm u la .. . ."  Opinion 154-B, 31 FERC at 61,836 (emphasis added). This 
language precludes pipelines that were not using the valuation method at the time 
Opinion 154-B was issued from entitlement to a SRB write-up. See id.

Issue III.B.6. What is the appropriate amount of other rate base 
items?

126. The Carriers state that for the reasons listed in section III.B. 1 the other rate 
base items w hich include land, working capital, and miscellaneous plant adjustments 
must be based on the C arrie rs’ Form 6 balances. Anadarko/Tesi ro claim that there 
should be no o ther material rate base items except for the credit to rate base for 
DR&R collections. S ta ff  states that other rate base items such as land and w orking 
capital are derivative o f  other issues and will follow from rulings on those other 
issues.

Discussion/Findings

127. The parties recognize that the resolution o f  this issue is tied to the findings 
concerning Issue III.B. 1. In that section, it was found that the correct inputs are found 
in the Carriers’ annual rate filings. S taff  discusses the $450 million exclusion from 
rate base in this section. It has already been found that the $450 will be excluded 
from rate base as discussed above. Thus, there are no other material rate base items at 
issue with the exception o f  the DR&R rate base credit issue discussed below.

Issue III.B.7. Should asserted DR&R collections and earnings be 
credited against rate base, and if so, what is the appropriate amount?

128. This issue is discussed in section III.D.

cost: and som e were “original cost filings guised as valuation.” Tr. at 5800-5801. The 
common theme being to file “ the highest possible ta riff . .. in order to minimize 
government incom e [taxes and royalties] from the field and the pipeline.” Ex. A/T- 
187 at I . The ICC interim rates were not intended to have permanent effect and were 
not “prescribed” rates. Ex. A /T -157 at 1 ,4 , 7. Therefore, it is found that the Carriers 
interim rates do not support their claims. Consequently, the Carriers SRB calculations 
arc not given any weight.
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Issue 111.C. What is the appropriate level of operating expenses 
excluding depreciation and DR&R?

129. Anadai ko/Tesoro and S taff  state that they accept the Carriers ' operating 
expenses, exclusive o f  depreciation for 2005 and 2006. Ex. A/T-143 at 5-6, and lllus. 
6; Ex. A TC 37-41, Stmt. B (2005); Ex. ATC-90-94, Stmt. B (2006); Carriers IB at 70 
n.63. As a result, there is no issue to resolve.

Issue III.D. What is the appropriate depreciation expense?

130. The Carriers areue that the Stipulation is still in effect, and accordingly, the 
proper amount o f  depreciation expense is reflected in Form 6. M oreover, the Carriers 
assert, since they have not proposed to change the approved depreciable life o f  2 0 1 1, 
that end-life rem ains in effect. The Carriers contend that i f  the Com m ission opts to 
revise the depreciable life, the Carriers have also produced a depreciation study using 
an end-life o f  2034. These recalculated amounts, the Carriers assert, were plugged 
into the O pinion 154-B model and also prove that the C arriers’ rates are just and 
reasonable using the 2034 depreciable life. The Carriers claim that 
A nadarko/T esoro 's  depreciation study, done by Mr. Sullivan, is flawed. According to 
the Carriers, Mr. Sullivan’s study is flawed because: (1) the property and accumulated 
depreciation balances are derived from the TSM and (2) because TSM -derived 
balances are not broken out by property account, Mr. Sullivan had to allocate TSM  
am ounts arbitrarily based on Form 6.

131. A nadarko/Tesoro state that they have calculated the correct depreciation 
expense using the C arriers’ annual rate filings that reflect the Carri s ' previous 
recov ery o f  investment and a remaining life o f  2034. A nadarko/Tesoro claun that all 
the parties agree that the useful life o f  TAPS will extend through at least 2034. 
According to Anadarko/Tesoro, the Carriers’ rate position is inconsistent because 
their Opinion 154-B presentation uses a useful life ending in 2034 while their filed 
rates use an ending date o f  2011. A nadarko/Tesoro contend that the Carriers’ 
depreciation study is flawed because it relics on incorrect plant balances from Form 6 
that do not reflect their previous investment and Mr. Spanos failed to adjust for an 
overaccrual.

132. A nadarko/Tesoro state that contrary to the Carriers arguments, Mr. Sullivan 
only had to allocate the property balances to individual accounts because the Carriers 
failed to propei ly update their depreciation study. Flic Carriers TSM  filings did not 
break out the overall property balances by account, Anadarko/Tesoro claim, and 
consequently, the lack o f  accurate account-by-account balances was caused by the 
Carriers. S ta ff  states that the appropriate property balances are found in the Carriers’



Docket No. IS05-82-002, et al. 59

rate filings. In addition, S ta ff  contends that the Carriers ' 2034 depreciation study 
conducted by Mr. Spanos, should also be used.

Discussion/Findings

133. The parties agree that depreciation expense is calculated using the appropriate 
net property balance and a reasonable estimate o f  the remaining useful life o f  TAPS. 
Carriers RB at 55; A /T IB at 73; S taff  IB at 66; RB at 46. First, the correct plant 
balances are those proposed by Anadarko/Tesoro as discussed in section III.B. 1. The 
Carriers’ depreciation study based on an end-life o f  2034 used the Form 6 balances 
which do not reflect previously recovered amounts.1,8 The Carriers take issue with 
A nadarko/Tesoro’s property allocation. Mr. Sullivan properly allocated the correct 
property balances to individual accounts using the proportions em ployed by Mr. 
Spanos. Tr. 5468-71 (Sullivan). A nadarko/Tesoro’s study used the balances from the 
Carriers’ TSM  filings and the survivor curves used by Mr. S p a n o s ."  In addition, Mr. 
Sullivan corrected for an overaccrual oT$ 147 million which Mr. Spanos admittedly 
had not done in his own study. Tr. 1741-44 (Spanos); Tr. 5470-71 (Sullivan). Again, 
Mr. Sullivan’s testimony is credible and is accorded substantial weight. Thus, 
A nadarko/Tesoro’s depreciation study will be used since it is based on correct and 
more reliable data. Second, the correct end-life o f  TA PS is 2034 as corroborated by 
several w itnesses.100 Accordingly, it is found that the correct depreciation expense 
balances arc those proposed by Anadarko/Tesoro.101

08 Tr. 1707, Ex. A /T -141 at 7. The Stipulation is no longer in effect, therefore 
the Form 6 balances should not be used. See Section II.B. 1, supra.

"  S taff  and the Carriers advocate the use o f  Spanos’s study w hich includes his 
survivor curves, as long as it applies the cor 'ct property balances. S taff  IB at 66; 
Carriers IB at 70-71; Tr. 5471 (Sullivan).

" ,0 Ex. A /T -141 at 4 (Sullivan); A/T-79 at 18-19 (Sullivan); ATC-4 at 46 
(Kalt); A TC-154 at 4 (Spanos); A/T-32 at 4 (TAPS right-of-way-extended to 2034); 
Carriers’ RB at 56.

101 The depreciation expense for 2005 is $14.06 (in millions). Ex. A/T-144, 
Stmt B4, ln. 6. The depreciation factor for 2005 is 3.8095. A /T -142; Tr. at 5745-46 
(Grasso describes the calculation o f  the depreciation factor). The depreciation expense 
for 2006 is $13.48 (in millions). Ex. A /T -146 Stmt. B4, In. 6; Ex. A /T-142. 
Anadarko/Tesoro note that Mr. Grasso agreed that for 2006 it would be appropriate to 
modify the depreciation factor to reflect one year less o f  remaining life (from 3.8%  to 
3.9%). Mr. G rasso verified that the change woul ’ increase depreciation expense 
slightly, but would not impact the overall TAPS rate. A /T IB at 75; Tr. 5988-89.
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134. The Carriers state that the TSA included a negotiated D R& R allowance in the 
TSM ceiling rates ($2.2 million for 2005 and $2.1 million for 2006). Mr. Van Hoecke 
did not include any am ounts for D R& R when calculating the Opinion 154-B rates, the 
Carriers assert. However, the Carriers note that in deciding to exclude these amounts, 
Mr. Van Hoecke did not make a determination as to whether D R & R  expenses w ere 
necessary or appropriate. The Carriers contend that their filed rates are just and 
reasonable w hem er or not they include any amounts for DR&R and, accordingly, they 
should he able to recover the full amount o f  their filed rates for 2005 and 2006.

135. A nadarko/Tesoro and S taff  argue that there should be no expense allowed for 
DR&R. The Carriers have failed to support the allowance for D R& R included in 
their filed rates, A nadarko/Tesoro contend. In addition, Anadarko/Tesoro and S taff  
assert that the C arriers’ Opinion 154-B proxy did not include any D R& R allowance 
and the Carriers did not provide any evidence related to this issue. Thus, 
Anadarko/Tesoro and S taff  conclude, the Carriers’ D R& R allowance should be 
rejected. A nadarko/Tescro  and S taff  contend that the Carriers fail to account for the 
amounts o f  DR&R they have already recovered and associated earnings. The 
C’arrie is’ massive front-loaded recovery o f  DR&R is well docum ented in the record. 
Anadarko/Tesoro claim. Anadarko/Tesoro and S taff  also argue that the Carriers’ 
parents used the funds as unrestricted capital and should be required to account for 
such earnings. Finally, A nadarko/Tesoro claim that the Carriers now have 
approximately $15 billion m ore in DR&R funds than they would need to conduct 
DR&R activities.

136. Anadarko/Tesoro and S taff assert that several key assumptions underlying the 
DR&R collection schedule have changed and will cause the Carriers collections to 
grow faster than originally anticipated when the schedule was established. They state 
that the assumptions changed as follows: (1) the life o f  TAPS was extended from 
2011 to at least 2034; (2) the federal corporate income tax rate changed from 46%  to 
the current 35%; and (3) the IRS allowed the Carriers to deduct an unanticipated $900 
million. The Carriers do not dispute these changes, A nadarko/Tesoro and S taff  
contend. Anadarko/Tesoro and S taff claim that based on applying an average 
earnings rate (attributable to the parents) the total for DR&R collections and earnings 
is more than $17.2 billion. When compared to the undisputed DR&R obligation

Issue II I .E .  W h a t  is the  a p p r o p r i a t e  D R & R  e x p e n s e ? 102

102 This section discusses all DR&R related issues including those addressed in 
Issue III.B.7 (Should asserted DR&R collections and earnings be credited against rate 
base, and if  so, what is the appropriate amount?) and Issue III.M (Are any other 
remedies related to DR&R appropriate in this proceeding?).
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amount o f  $2.63 billion proffered by the Carriers, A nadarko/Tesoro  and S taff  assert, 
there is clearly no need for further D R& R collections.

137. S taff  states that the question here is what earnings assum ption accurately 
reflects the time value o f  the accelerated collection o f  the DR&R funds and the 
unrestricted use o f  these funds by parents. Anadarko/Tesoro advocate , and S taff  
endorses, the use o f  the actual, historic, after-tax earnings rates o f  the parents. S taff  
RB at 49; A /T IB at 109. The Carriers claim that the risk-free rate is the proper rate 
and the rates requested by A nadarko/Tesoro and S ta ff  are unjustified. Carriers’ IB at
124.

D R &R  Rate Base C re d it '03

138. The Carriers argue that DR&R collections and earnings should not be credited 
against rate base. A nadarko /T esoro’s and S ta f f s  reliance on K uparuk Transportation  
Co., 55 FERC H 61,122 at 61,382-83 (1991) [Kuparuk), is misplaced, the Carriers 
contend. According to the Carriers, this is because in Kuparuk  the Comm ission 
adopted an accrual m ethodology for D R& R and, in contrast, an annuity  methodology 
is used for TAPS. The difference, the Carriers contend, is that the D R & R  am ounts in 
this case were com puted on an annuity basis and the earnings on the collections are 
assumed to be necessary to fund the ultimate DR&R obligation. Thus, the Carriers 
assert, the funds will not be sufficient to cover the obligation if  the ' ’arriers do not 
retain the am ounts collected. A llowing a rate base credit would am ount to crediting 
the shippers with presum ed warnings twice -  once in the annuity formula and again 
through the rate base deduction, the Carriers contend. Finally, the Carriers claim that 
their DR&R collections and earnings are insufficient to fund the C arrie rs’ ultimate 
DR&R obligation and crediting the rate base for these am ounts would  only further 
complicate the problem.

139. According to Flint Mills, the principle o f  intergencrational equity attempts to 
treat shippers equally over a period o f  time by ensuring that shippers during one 
period do not pay disproportionately higher costs than later shippers. Virtually all o f  
the DR&R funds were collected during the first half  o f  the TAPS life, so no funds 
need to be collected going forward, Flint Hills asserts. Flint Hills argues that 
intergenerational equity is a requirement for rates to be ju s t  and reasonable and must 
be applied to part o f  the D R & R  funds. Flint Hills claims that intergencrational equity 
should prevent the use o f  D R & R  funds to reduce the rate base and future sh ipper’s 
rates. Therefore, Flint Hills asserts, A nadarko/Tesoro’s request to credit the rate base 
should be rejected. In addition, Flint Hills argues that the solution is for D R& R funds 
to be collected from future shippers and paid to past shippers that paid the majority o f

IW This is issue III.7.
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the DR&R expense such as Williams. Since 2006 is approxim ately  the midpoint in 
the life o f  TAPS, Flint Hills states that half  o f  the funds can refunded to shippers w ho 
paid the DR&R funds from 1978-2006, without interest, and those funds can hen be 
collected from shippers from 2005 forward. Finally, Flint Hills claim s this solution 
would also avoid the controversy as to which rate o f  return should apply to the 
earnings on these funds.

140. Anadarko/Tesoro and S taff  state that D R& R should be credited to rate base. 
The Carriers’ understate the D R& R balance and do not reflect the use o f  funds as 
unrestricted capital, they claim. Moreover, S ta ff  states that the prepaym ents  represent 
interest free loans from ratepayers, that if  not properly recognized, would allow a 
pipeline to benefit from the time value o f  the funds without com pensating  the 
ratepayers. A ccording to Anadarko/Tesoro and Staff, K uparuk  requires pipelines to 
credit rate base w it’' D R & R  collections. 55 FERC . 1 61,382-83. A nadarko/Tesoro 
state that this is to: < 1) com pensate ratepayers for advancing those funds before they 
are needed for D R & R  activities and (2) eliminate the issue o f  the interest rate at 
which DR&R funds will grow  in the future.

141. A nadarko/Tesoro state that the Carriers’ witness, Mr. Van Hoecke, has 
recognized that in a sim ilar situation, pre-collected funds for future expenses should 
be deducted from rate base. The amount o f  the rate base credit in this case, 
Anadarko/Tesoro assert, will be limited to the am ount o f  the C arrie rs ’ current rate 
base because the am ount o f  D R& R collections and earnings exceed the rate base o f  
$576.86 million. A nadarko/Tesoro state that the amount o f  collections and earnings 
through 2005 totals $17.265 billion. S taff  asserts that the am ount through 2004 is 
more than $1.5 billion. A nadarko/Tesoro and S ta ff  state that they are not proposing a 
negative rate base or autom atic zeroing out o f  future Carrier investment.
Anadarko T eso ro  claim that even with such a rate base credit, the Carriers would still 
recover all their operating expenses, a depreciation allowance, an am ortization o f  
deferred return from prior periods, and a tax allowance on those deferred returns.

142. S taff  states that the problem in this case is that the Carriers began collecting 
DR&R early and in huge front-loaded amounts and, as a result, the actual collections 
plus the associated earnings have produced an enorm ous D R& R fund. The total 
amount. S taff  contends, is both greater than the C arrie rs’ rate base and the amount 
that will eventually be required to complete the DR&R task. The Commission, S taff  
states has allow ed pipelines with a zero rate base a m anagem ent fee i f  needed as an 
incentive to continue operating the line.

Other DR &R  Remedies

143. The Carriers argue that the remedies requested by A nadarko/Tesoro are not 
necessary or appropriate. The Carriers claim that there has been no overcollection o f
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D R& R funds. First, the Cairiers assert that this is because their liability for D R & R  is 
unlimited and the ultimate scope and costs o f  DR&R is uncertain. Thus, the Carriers 
conclude, the re lie f  sought is speculative and premature. Second, the Carriers argue 
that A nadarko/T esoro’s assumption that specific D R& R collection am ounts are 
identifiable is inconsistent with the TSA. The Carriers w ere not required to account 
separately for such am ounts and neither the TSA or the C om m iss ion’s orders 
accepting it suggested that the amounts collected in rates were traceable to the 
amounts in the D R & R  allowance exhibit. The Carriers assert that the overcollection 
analysis presented by Anadarko/Tesoro was flawed and when corrected, showed that 
the 2005 earnings and collections o f  DR&R would be $2,365 (invested at the 
M oody’s D ouble A bond rate) or $2.06 billion (invested at the risk-free earnings rate). 
Use o f  the C arrie rs’ paren ts’ rate o f  return on the book value o f  equity to determir 
DR&R earnings is contrary to Kuparuk  that allowed an earnings rate base on the 
p ipeline’s weighted average after-tax cost o f  capital. K uparuk , 55 FERC at 61,382. 
Next, the Carriers argue that the risk-free rate is the proper rate because that is the 
only prudent investment strategy. The Carriers also assert that this is the proper rate 
because they bear the r r k  with regard to such investments.

144. Third, the Carriers claim that granting a refund, rate base credit or requiring a 
separate D R& R fund as proposed by Anadarko/Tesoro w ould  violate the rule against 
retroactive ratem aking and constitute an unlawful taking. The Cairiers also argue that 
the rule against retroactive ratemaking bars the requirement o f  an accounting, and in 
addition, argue that it is not required by the TSA. The Carriers state that any revenues 
that the TAPS Carriers collected for DR&R prior to 2005 have becom e final, are no 
longer subject to refund, and were collected without any restrictions or conditions.
The Carriers argue that Flint H ills’ proposed relief should also be rejected because 
Flint Hills’ proposed reallocation also violates the filed rate doctrine and is not 
supported by precedent.

145. Anadarko/Tesoro  request three additional remedies related to DR&R. First, 
A nadarko/Tesoro request a full accounting for all DR&R collections and earnings to 
date. According to A nadarko/Tesoro, the Carriers have never accounted for their 
DR&R collections and earnings. Anadarko/Tesoro argue that their DR&R 
calculations, w hich use the actual, historic, after-tax earnings rates o f  the Carriers’ 
parents, should be accepted. The Carriers’ admittedly did not invest the DR&R funds 
in treasuries, but instead used the amounts as unrestricted funds, and for that reason 
the Carriers’ proposal to use the “risk free” rate should be rejected. S taff  states that 
this request is reasonable and necessary before the Com m ission can consider what to 
do with the fund. The Comm ission has required an accounting for these types o f  
funds previously and should do so here, S taff  contends. S ta ff  states that the 
accounting must allow the Carriers’ to maintain an adequate reserve to meet the 
estimated costs o f  DR&R plus inflation for another 25 years until work is completed. 
Staff states that in addition to the $576 million that the Carriers may retain, the
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Carriers should also be allowed to retain the remaining obligation o f  $2,054 billion. 
This remaining balance m ay still be com mingled with the paren ts’ general corporate 
funds, but should also be presum ed to continue to earn a return at the parents’ book 
equity rate. S ta ff  also states that i f  the earnings on the $2,054 billion docs not keep up 
with the cost o f  inflation, or other changes in the cost o f  D R & R  then the Carriers 
should be allowed to com e to the Commission to request an adjustment to their rates. 
S taff  RB at 78-79.

146. Second, A nadarko/Tesoro and S taff  request that the am ount o f  the 
overcollection be refunded to the ratepayers. S taff  and A nadarko/State that the 
amount o f  funds collected far exceeds the final cost o f  D R& R and that am ount will 
only grow for another 25 years. The Carriers should not be allowed to reap a windfall 
on the excess D R& R collections and Commission precedent does not allow pipelines 
a return on expense, A nadarko/Tesoro and S taff  claim.

147. Third, Anadarko/Tesoro and S taff  request that the Carriers be required to 
account for the collections and earnings and report such am ounts  to the Com m ission 
annually. Anadarko/Tesoro also request the establishment o f  either a segregated fund 
i f  an accounting is not required. In Kuparuk, Anadarko/Tesoro  claim, the 
Comm ission declined to establish a segregated DR&R fund, on the condition that the 
pipeline establish internal accounting for DR&R. A nadarko/Tesoro  assert that the 
Carriers’ claim that D R& R recovery has no meaning outside the TSM  is meritless. 
Anadarko/Tesoro claim that the remedies they are proposing will put the C arriers’ 
DR&R recoveries and projected expenses in sync and ensure that D R& R revenues 
retained by the Carriers are accounted for in accord,..ice with FERC guidelines.

148. Finally, A nadarko/Tesoro and S ta ff  state that contrary to the C arrie rs’ 
assertion, im plem enting a rate base credit on a prospective basis, term inating D R& R 
collections in the current rates which are subject to refund do not constitute 
retroactive ratemaking or an unlawful taking. S taff  states that the uncertainty o f  the 
final cost o f  D R& R is not a reason for the Commission to abdicate  its responsibility to 
monitor the am ount o f  D R& R collected, recognize and account for the earnings the 
Carriers (or their parents) have made, to periodically adjust the size o f  the fund, and 
insure that in the end, the Carriers will have enough to perform the D R& R without 
retaining excess amounts. In addition, S taff  states that D R & R  costs by their nature 
are unlimited and unknown. However, S taff  argues, this is why regulated utilities 
periodically adjust their rates to keep them in line with the m ost current cost estimate.

Discussion /Findings

149. A nadarko/Tesoro and S taff  are requesting several remedies in this proceeding 
related to DR&R: (1) a credit to rate base (discussed by the parties in section III.B.7); 
(2) termination o f  further D R & R  collections in rates (discussed by the parties in
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section III.E); (3) a full accounting o f  DR&R collections and earnings to date; (4) 
refunds to ratepayers o f  D R& R over-collections to date; and (5) establishm ent o f  
cither a segregated fund or specific accounting procedures for the D R & R  am ounts the 
Carriers are permitted to retain.

DR &R  expense

150. The Carriers arguments concerning specific elements o f  the TSA  not being 
applicable to non-signatories was rejected above. The TSA states: “ The DR&R 
Allowance to be included in the Total Revenue Requirement for each year to provide 
for the eventual dismantlement, removal and restoration o f  TA PS is given in Exhibit 
E. Ex. T/A 33 at 14 §11-4.10-1 Exhibit E actually sets forth the D R & R  allowance 
starting from 1984-2011. hi. at E l .  Therefore, it is clear that the TSA  included the 
recovery o f  DR&R. It is further found that the TSA D R& R am ounts  were collected 
in ra te s .105 As S taff  correctly points out, the amount collected can be pulled from the 
TSM . Ex. A/T-33 Lx. E; A/T-44 at 15-20. Addition o f  “Actual D R & R  Collections” 
from Ex. 149 totals over $ 1.5 billion. So the issue remaining is what earnings these 
funds have accrued and what the ultim, e dismantlement costs will be at the end o f  
the useful life o f  the p ipeline.106 Until .hat determination is made, there can be no 
asserted overcollection as claimed by Anadarko/Tesoro and Staff. The parties have 
presented various studies and estimates o f  what they believe the am ount o f  collections 
and earnings total to date.

151. The evidence in the record supports A nadarko/Tesoro’s and S ta f f  s contention 
that the assumptions underlying the DR&R payment calculations changed over time 
which potentially caused the Carriers to earn more interest on the collected am ounts 
than originally anticipated. Ex. A/T-140 at 92-93. As pointed out by Mr. Brown, who 
provided credible testimony on this issue, these changes result in a larger amount o f  
after tax DR&R earnings than originally anticipated when the D R & R  collection 
schedule was established, hi. For instance, the useful life o f  TA PS is now longer

104 Ex. ATC-14 at 14 (§11-4), ATC-14 at 54 (Ex. E).

105 Ex. A /T-140 at 17; Ex. A/T-75 at 38-41; Ex. A/T-3 at 51; A /T-33 at Sec. II- 
4, Ex. E; A /T-35 at 33-34; E x .A T -4 4  at 20 ln. 117 (“ D R& R A llow ance” ); Trans. 
Alaska Pipeline Sys., 33 FERC at 61,139 (the Com m ission stated that the DR&R was 
based on an accelerated schedule and therefore, the expense is front-end loaded).

106 Ex. A TC-157 at 11 (Browning stated since TAPS is expected  to operate 
through 2034, “ it is practically impossible to estimate, today what the ultimate costs 
o f  DR&R will be.” ). Browning estimated actual cost o f  performing D R & R  at $2.63 
billion (in 2005 dollars). However, he also asserts that it could require an additional 
$2.44 billion presum ing removal o f  the entire pipeline. Exs. A T C -1 15 at 31, 53; 
ATC-157 at 3-4, 8-10.
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than originally anticipated. The record evidence in this case establishes the useful life 
needs to be corrected to 2034. Federal corporate tax rates declined from 46%  to 
35%; the Carriers reached an agreement with the IRS which allow ed a $900 million 
tax deduction for D R& R. Ex. A/T-3 at 77, A/T-78 at 57; A /T-140 at 92-93. The 
record in this case also shows that the Carriers had unrestricted use o f  the DR&R 
collections. Exs. A /T -160 at 42-43; Tr. 6529-31; 6505-06 (Hanley); Tr. 5513 
(Sullivan); Tr. 6040-41 (Grasso); Tr. 4030-31 (Olson).

152. While A nadarko /T esoro’s and the Carriers’ yearly D R & R  allowance amounts 
are mostly sim ilar (with the exceptions noted below), see Ex. A /T-30; Ex. ATC-130, 
it is the earnings rate that is causing the large disparity in the parties’ calculations. 
Anadarko/Tesoro and S taff  argue that the Carriers’ earnings on D R & R  should 
account for the fact that the funds were used as unrestricted capital by the Carriers’ 
corporate parents. A /T  IB at76: S taff  IB at 68. These parties and S ta ff  propose the 
use o f  the actual historic earnings rate o f  the C arriers’ parents (after-tax composite 
returns on equity) w hich is as high as 28.29 percent and 27.98 percent. See A /T -149 
at I; A/T-143 at 46. A nadarko/Tesoro witnesses Brown and G rasso claim that the 
D R& R collections grow ing at the paren ts’ actual historic rates will equal $17,265 
billion through 2005. Ex. A T-140 at 99-100; Ex. A /T -I4 9 ." 17 T he Carriers claim this 
study is riddled with errors and have offered their own “corrected” calculations which 
state that the D R& R collections and earnings total for 2005 would be $2,364.
Carriers IB at 119; Ex. A T C -1 15 at 40-43.

153. The C arrie rs’ flatly reject the use o f  their paren ts’ rate o f  return on equity as 
being too high and, similarly, that is the finding here. As the C arr ie rs’ point out, this 
earning rate assum es that that Carriers are engaging in risky investments. A T C -1 13 at 
42; C arriers’ IB at 124. It is not surprising that using this extraordinarily high rate 
results in a D R & R  calculation o f  over S 17 billion. See C arriers’ IB at 121; A/T IB at 
77; C arriers’ IB at 121. N either Mr. Brown nor Mr. Hanley (who calculated the 
return on equity  for the parents from 1977-2005) knew o f  any precedent that supports 
the use o f  the paren t’s return on equity. Tr. o667, 4989; S taff  IB at 68. In addition, 
A nadarko/Tesoro and S taff  fail to cite any precedent for such a rate o f  return. Thus, 
A nadarko /T esoro’s proposed earnings rate is rejected and, accordingly, 
A nadarko /T esoro’s D R & R  calculation using the C arriers’ parents return on equity is 
rejected. See A /T -149. This is consistent with the conclusions below  concerning 
capital structure w here use o f  the Parent’s capital structure is rejected.

107 State w itness Ives using a weighted cost o f  capital for the Carriers 
calculated collections and earnings as o f  2005 to be $5.64 billion Exs. SOA-8 at 43- 
44; SOA-13.
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154. Conversely, the C arriers’ proposed rate com es in at the low er end o f  the 
spectrum with a proposed risk-free earnings rate o f  United States Treasury securities. 
Carriers’ IB at 120-21; Ex. A T C -113 at 44. This rate is simply too low and fails to 
take into account that the Carriers basically have failed to create a separate DR&R 
account and, thus, have had free : in to use the funds as they please. See Ex. A TC- 
113 at 38-39; S ta ff  IB at 68-71; A /T IB at 76-77. A dditionally, the Carriers did not 
invest these funds in these securities. The Carriers also fail to cite any precedent to 
support their rate and Dr. K alt’s testimony on this issue is not credible. Ex. A T C -1 13 
at 42-44. In refuting Mr. B row n’s and Mr. G rasso’s “grossly exaggerated rates o f  
return,” Dr. Kalt takes issue with such a rate because it essentially requires the 
Carriers to participate in risky investments. Id. H owever, in light o f  the fact that there 
is no DR&R fund at all, it is disingenuous for Dr. Kalt to argue that the appropriate 
rate is that which “ the paident and rational” investor would take. Id. at 44; A T C -1 13 
at 38-39. While the Carriers used the DR&R monies collected as they pleased, they 
should be required to recognize a reasonable return on such funds. The Carriers’ 
overly conservative “risk-free” rate is also re je c ted .108 Thus, the quandary here is to 
find a balance between the earnings rate o f  a risky investor and the conservative “risk ­
free” investor, and more importantly, one that is supported by Com m ission precedent.

155. Dr. T o o f s  D R& R calculation in Exhibit A T C -130 (as directed to be corrected 
below) is the m ost credible D R& R earnings calculation. First, A nadarko/T esoro’s 
calculation in Exhibit A/T-30 incorrectly uses the 12 percent M o o d y ’s Aa bond rating 
for the period 1985 through 2005 without adjusting the percentage for changes in 
subsequent years. C arrie rs’ IB at 120; Ex. ATC 115 at 41. This failure to use actual 
amounts (the same criticism Anadarko/Tesoro had o f  the C arr ie rs’ DR&R Actual 
Collected am ounts  for the period 1977-1981 in their D R& R study) renders this study 
flawed.109 Dr. T o o f s  Exhibit A T C -130 DR&R calculation uses the actual M oody’s 
Aa bond rating for each year. Ex. A T C -1 15 at 45. Dr. T o o f  explained that Exhibit 
A T C -130 presents the results o f  substituting M oody’s Aa rate for the risk-free rate.
The record shows that Dr. Horst created the underlying TSM  D R & R  allowance 
schedule in the TSA assuming that the revenue stream would earn  M o o d y ’s Aa bond 
yield to achieve the desired DR&R expense am ount o f  $872.1 million (in 1977 
dollars).110 Exhibit A TC-130 is L ,.  T o o f s  DR&R calculation using the actual

11,8 Exhibit A T C -129 is based on the “ risk-free” rate and is therefore rejected.

109 A /T  IB at 72 n 61.

110 A T C -1 15 at 32-33. Dr. H orst’s analysis adheres to the depreciation factors 
included in Exhibit F to the 1985 Settlement Agreement. Mr. Horst also assumed that 
the cost o f  D R & R  would increase by the Gross National Product (GNP) deflator. 
Additionally, Dr. Horst (back in 1985) for the period 1985 to 2015 fixed the inflation 
rate at 6 percent and estimated a M oody’s Aa bond yield at 12 percent. Ex. ATC-1 15 
at 33.
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M oody’s A a bond ra te .1,1 In making this calculation, Dr. T o o f  started with the data 
from Dr. Horst and corrected Mr. G rasso ’s methodological and data errors.112 It is 
found that use o f  the actual M oody’s Aa bond rate for the years 1977-2005 is the most 
reasonable approach here. This is consistent with what Dr. Horst did in 1985 to 
reflect D P& R  allowances in the TSA. However, since he was forecasting he 
presumed a 12% rate for future years. Now that the rates have actually been collected 
(including the D R & R  allowances) consistent with his approach, the actual M oody Aa 
bond rates can be used to establish earnings on the D R & R  funds. This is consistent 
with the approach utilized in the TSA and it is found that it is equitable to continue 
such an approach.

156. A nadarko/Tesoro claim that Dr. T o o f s  calculations do not reflect actual 
collections for the period 1977-1981.113 Anadarko/Tesoro are correct in that Dr. T o o f  
replaces the TSM  numbers with what he claims arc the actual collections lor this 
period. There is no evidence in this record to justify  Dr. T o o f  s replacement numbers 
for this period. The Carriers claim that Mr. G rasso’s calculation incorrectly includes 
the TSM -6 am ounts  that are not based on the amounts included in the TAPS C arriers’ 
tariffs for the period 1977 through 1981. Carriers’ IB at 119. This argument is 
rejected and it is found that the correct amounts are indeed found in the TSM-6. As 
discussed above, the evidence in the record clearly shows that TSM -6 was used to 
calculate the C arr ie rs ’ revenue requirements and refund liabilities from the period 
from 1977- 1985 under the TSA. A/T-140 at 96; A/T-35 at 25, 107; A/T-44 at ln. 117 
(TSM -6 data from 1968-2011); A /T -196 at 2 2 9 -3 1, 236-37; S taff  IB at 68; A /T -195 at 
In. 117. The evidence shows that the am ounts shown in Dr. H orst’s schedule and 
used by Mr. G rasso  reflect the amounts that were used to calculate the TSM revenue 
requirements and refunds for those years. A/T-140 at 100. Accordingly, the C arrie rs’

111 A T C -130 is A T C -129 substituting the “risk free” rate for the M oody’s Aa 
bond rate. A T C - 115 at 45.

112 Dr. T o o f  states that Mr. G rasso ’s errors are that he: (1) incorrectly used the 
DR&R am ounts  for the period 1977 to 1981 included in the Dr. Horst schedule which 
are not the actual am ounts collected by the Carriers; (2) incorrectly computes the 
C arrie rs’ tax saving over the period 1977 to 2003 ( Dr. T o o f  states that it should only 
be from 1988 to 2003); (3) ignores that the Carriers have waived collection o f  the 
TSM  DR&R allow ance on intrastate throughput and did not include the short fall in 
the interstate revenue requirement and; (4) he incorrectly uses the 12 percent rate 
assumed by Dr. Horst in 1985 instead o f  the M oody’s Aa bond yield for the period 
1985 through 2005. hi. at 40-41.

113 Dr. T o o f  claims that lie used the numbers used in the ICC filings.
However, as d iscussed above, these numbers were not collected through the Carriers 
rates for TAPS for the years in question.
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attempt to use the numbers they claim w ere in their initial ICC filings is rejected. 
Carriers’ IB at 119-20; A T C -1 15 at 41.

157. Consequently, it is found that the record reflects that the TSM  model numbers 
for these years should be used since this is what was actuai’v collected in rates. 
Support for this is found in Dr. T o o f s  testimony at Ex. A TC -126 colum n titled “ 1985 
TSM  M odel.” These are the num bers used by Grasso for the same years. See Ex. 
A /T -149. These numbers are also corroborated by Ex. A /T-195. As a result, Dr. 
T o o f s  study will be corrected by replacing the TSM  numbers in h s “Adjusted D R& R 
A llow ance” column, starting with 1977 through 1981 in Exhibit A T C -130.1,4 Thus 
for 1977- 1981 the num bers found in G rasso ’s Ex. A /T -149 for D R & R  allowances 
collected will be used. The results o f  this am ended exhibit will be reported to the 
Com m ission in a com pliance filing.

158. The evidence in the record supports a finding that the C arrie rs’ weighted 
average nominal after tax cost o f  capital is the most reasonable rate for reflecting 
future earnings on D R& R monies already collected. Since a Carrier is presumed to 
eventually earn the weighted average nominal after tax cost o f  capital on rate base 
items a similar assumption can reasonably be applied here. Thus, it is found that from 
2006 forward, the Carriers will calculate the earnings o f  the D R& R account using 
their weighted average nominal after tax cost o f  capita l115 (with the adjustments from 
above as their starting point). A nadarko/T esoro’s argument is no- • moot since their 
argument has been addressed by the mandated adjustment above w hich modifies the 
1977-1981 data to reflect the TSM am ounts o f  D R& R for this period (found in Dr. 
H orst’s T SM -6 schedule). A/T-44 at In. 117.

159. Accordingly, pursuant to the findings above, it is concluded that the amount o f  
D R& R collections and earnings to date will be calculated using the methodology in 
A T C -130 (page 1 o f  2) with the following modifications: (1) Exhibit A T C -130 shall 
be modified to replace the “Adjusted D R& R A llow ance” for years 1977 through 1981 
with the am ounts  from the “A ctual” column in Exhibit A T C -126 (see also A/T 149 
column “A ctual D R & R  Collections” ) for years 1977 through 1981 and  (2) Exhibit 
A T C -130 “ M o o d y ’s A a” column shall be utilized to calculate the C arrie rs’ after tax 
accumulated balance for the every year starting with 1977 thru 2005 and starting in

1,4 Exhibit A T C -130 shall be modified to replace the “Adjusted DR&R 
A llow ance” for years 1977 through 1981 with the am ounts from the 1985TSM Model 
column in Exhibit A TC-126 (see also A/T 149 column “ Actual D R& R Collections”). 
In other words, the D R& R num bers for 1977-1981 will be the num bers reflected in 
the TSM.

115 For clarity, this equals the addition o f  nominal weighted rate o f  return on 
equity and the weighted cost o f  debt.
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2006 and forward, the earning on D R& R shall be calculated using the Carriers 
weighted average nominal after tax cost o f  capital. Thus, the funds collected will 
continue to earn at a reasonable rate consistent with this decision.

160. A nadarko/Tesoro and S taff  argue that there should be no further collections for 
DR&R expense because: (1) the Carriers failed to support any D R & R  allowance; (2) 
the Carriers have failed to account for amounts collected and associated earnings thus 
far; (3) the Carriers have already overcollected DR&R; and (4) basic assumptions 
underlying the original D R& R schedule have changed. Anadarko Tesoro and S taff  
are correct that the Carriers have failed to make a showing, p rim a  fa c ia  or otherwise, 
that further D R& R collections are required. See S taff  IB at 66-70; A /T  IB at 75-77. 
Further corroboration o f  this is that the Carriers failed to include D R & R  in their 
Opinion 154-B presentation and Dr. T oo f  and Mr. Van Hoecke only offer terse 
DR&R discussions that also fail to support any further DR&R collections.116 In 
addition, although Mr. Browning provides extensive testimony regarding his D R& R 
cost estimates, the Carriers fail to show that they still have not collected sufficient 
DR&R to cover the estimated amount. See A T C -157 (Browning). Thus, it is found 
that the Carriers have not cost justified additional collections o f  D R& R expense 
through future rates and, accordingly, the expense is not permitted to be collected in 
the cost based 2005 and 2006 C arriers’ rates. This is consistent with Comm ission 
policy.117

Rate Base C redit

161. Anadarko/Tesoro and S taff  contend that a portion o f  the am ount collected 
should be credited to rate base or refunded because the Carriers have amassed “a 
DR&R fund that is enorm ous” and "far outstrips anyone’s estimate o f  what the 
eventual DR&R task will require.” S taff IB 64, 90-94; A/T IB at 106-10. 
Anadarko/Tesoro and S ta ff  advocate a rate base credit for DR&R while Flint Hills 
and the Carriers vehem ently  oppose such a credit. A nadarko/Tesoro and S taff  cite

116 S taff  IB at 70; A /T IB at 75; A TC -12 at 27, 29 (Dr. T o o f s  mention o f  
DR& R expense only includes a reference to the stipulated D R& R allow ance in the 
TSM); ATC-35 at 33 (Van Hoecke simply states that that he did not include any 
DR&R in his Opinion 154-B analysis). An inference is made that the Carriers 
deemed they did not need to collect any additional DR&R in costs based rates. This 
is distinguishable from their rate filings for 2005 and 2006 which included an 
allowance for DR&R. Ex. A T C -12 at 27, §II.D.10. Dr. T o o f  acknowledge that the 
TAPS TSA revenue requirement included an allowance for D R& R but the Carriers 
did not support such under their 154-B proxy.

U1 See Sabine R iver A u tho rity . 10 FERC 61,241 at 6 1,4 5 1 (1980); FPC  v. 
N atura l Gas P ipeline Co, 3 15 U. S. 593-96.
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Kuparuk in support o f  the proposition that the Carriers must credit rate base so that 
the Carriers do not “reap the time value o f  these funds without com pensating rate 
payers” and to “eliminate the contentious issue o f  the interest rate at which D R& R 
funds will grow  in the future.” 118 The rate base in this case is $576.86 million. The 
remaining rate base in TA PS will be fully depreciated by 2011. Tr. 2685 (Van 
Hoecke). However, Strategic Reconfiguration will add some rate base as it is built. 
A nadarko/Tesoro argue that only a portion o f  the D R & R  be credited against rate base. 
Essentially, crediting rate base would zero it out. The Carriers have effectively 
distinguished Kuparuk  from this case by pointing out that in Kuparuk, the 
Comm ission adopted an accrual methodology for D R& R amounts, while the D R& R 
here was collected based on the annuity method. Kuparuk, 55 FERC at 61,382; Ex. 
A T C -1 15 at 3 3 .119

162. Noting the impact o f  this difference is critical. The accrual method takes the 
total amount o f  the estimated DR&R expense and divides it into equal payments to be 
made by the shippers. Tr. 4959. W hereas, under the annuity method, the shippers do 
not pay the full amount, but some lesser amount which is expected to grow over time 
to cover the total expense. Tr. 4959-60; Carriers IB at 69; RB at 53-54; Tr.6669. 
Crediting the rate base for the amounts o f  collected D R& R under the annuity method 
would prevent the Carriers from earning the interest on those funds that is to be added 
to the DR&R “ fund” to cover the final D R& R c o s ts .120 Unlike the instant case in 
Kuparuk the D R& R did not exceed the rate base. Moreover, the earnings in the 
instant case have been earning interest for years. W hereas, in Kuparuk the issue was 
w hether the accruing funds should be deducted from rate base rather than from the 
rate o f  return.

163. In addition, the other cases cited by Anadarko/Tesoro and S taff for the 
proposition o f  crediting rate base are distinguishable.1*1 S taff  points out correctly

118 S ta f f  IB at 63; A /T  IB at 71.

119 Carriers IB at 69-70; RB at 53-54.

12u It is noted that in Kuparuk  the Com m ission was setting rates close to the
beginning o f  service on the pipeline. This is not the case here were we are looking
backwards to establish the remaining rate base and looking forward to establish cost 
based rates under Opinion 154-B which has never been followed to set rates on 
TAPS.

121 S ta ff  IB at 63 n. 90 (Kansas P ipeline Co., 96 FERC «| 63,014 at 65,100-01 
(2001); ARCO Pipe L ine Co., 52 FERC «| 61,055 at 61,238 (1990)).; A/T IB at 71 
n.60 (citing E nbridge Pipelines (KPC), 100 FERC 1| 61,260 at P 289-95 (2002); Koch  
Gateway P ipeline Co., 79 FERC H 61,388 at 62,648 (1997); WiUiston Basin, 72 FERC 
at 61,365; E nd ico ll P ipeline Co., 55 FERC *| 63,028 at 62,648 (1991); Tennessee Gas 
Pipeline Co., 25 FERC «| 63,052 at 65,153 (1983), a ff'd  in part, 32 FERC 61,086 at
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that the instant case is different from any cited case. This is because the DR&R 
collections began eany  in the TAPS line, in front-loaded am ounts contrary to any 
Commission precedent. The fund outstrips the TAPS current rate base and probably 
what the eventual DR&R task will require .122 It is the Carriers who, admittedly, will 
bear the obligation o f  paying for the DR&R o f  TAPS, regardless o f  the final cost.123 
As discussed above, the final amount o f  DR&R costs is speculative at this point.
Thus, it is concluded that at this time the Carriers will not be required to credit rate 
base or refund any amounts.

164. The C arriers’ argum ents that refunds or a rate base credit am ount to retroactive 
rate making or a taking are rendered moot by this finding. Flint H ills ’ arguments 
concerning the rate base credit are also moot. Finally, Flint H ills ’ request that a 
refund for one-half  o f  the D R& R collected be given to past shippers in the interest o f  
intergenerational equity is also denied due to the unsettled nature o f  the final D R& R 
cost issue. The conclusions here synchronize the D R & R  balances retained by the 
Carriers with the expected expense level. This is a reasonable approach which 
protects rate payers under the circumstances o f  this case.

Other Remedies

165. S ta ffand  Anadarko/Tesoro correctly classify the D R & R  collections and 
earnings as a prepayment. S taff  IB at 93; A/T IB at 71; Tr.5507-08. The sh ippers’ 
payment o f  D R& R is indeed a prepayment o f  an expense that may be refundable in 
the event that there is a surplus once the DR&R is completed. See K uparuk , 55 FERC 
at 61,382.

61,220 (1985)). The various cases do stand for the proposition that D R& R should be 
credited to rate base because the pipeline is assum i  to recover the full amount o f  its 
costs from the ratepayers and any in teus t  is considered an excess (or compensation). 
However, in the case at bar the amounts collected and the interest earned become part 
o f  the DR&R expense “ f i r d ” which are necessary to meet the future total costs. The 
collections plus the interest earned are needed to meet the total D R& R expense. This 
is the reality o f  what the TSA parties agreed to early in the life o f  TAPS. M oreover in 
this regard, the shippers have been paying less as a result o f  this methodology.

122 S taff  IB at 64.

123 Dr. T o o f  stated that “ [ijt is certainly my testimony that TA PS carriers and 
their parents have unlimited liability to do the DR&R rem edia tion .. .  if  the TSM ran 
through 2 0 1 1 to its conclusion, absent extraordinary events that the TA PS Carriers 
would have the total liability and collected all ihe D R& R they could collect.” Tr. 655. 
A T C -1 13 at 38 (“ W hat stands behind the ultimate D R& R expenditures are the TAPS 
Carriers, themselves, and the parent com pany guarantees that the Secretary o f  the 
Interior has required under the Federal Right-of-Way grant”).
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166. The Carriers argum ent that they should not be required to account for D R & R  is 
rejected. The record in this case shows that in fact they have collected DR&R in rates 
for almost three decades. Importantly, the Carriers adm it that there is no “stand­
alone” D R& R fund maintained by the TAPS Carriers.” Ex. A T C -1 15 at 33:1-2. Thus, 
although these arguments were presented to support denying further D R& R 
collections, they provide additional support for the requirement that the Carriers 
account for the funds collected.

167. Accordingly, the Carriers will be required to account for the D R & R  funds 
collected and the earnings on such funds. Thus, it is concluded that the Carriers will 
be required to maintain an accounting o f  the DR&R and earnings to date using the 
methodology prescribed above and report such amounts on Form 6 on a yearly 
basis .124 These reports will utilize the amounts from the corrected Ex. A T C -130 up to
2005. Starting in 2006 the annual reports shall show the sums credited yearly to 
DR&R earnings based on the Carriers weighted average nominal after tax cost o f  
capital.

168. The C arrie rs’ argum ent that requiring them to maintain an accounting o f  their 
DR&R collections and earnings constitutes retroactive ratemaking is meritless. S ta ff  
and Anadarko/Tesoro are correct. The case cited by the Carriers is distinguished and 
there is no retroactive ratemaking issue here where the m oney was collected in 
jurisdictional rates and related to a jurisdictional service such as the TAPS pipe line .125 
In addition, there are no retroactive ratemaking implications where the remedy is only 
forward looking, such as the accounting requirement imposed here .126 Requiring an

124 In Kuparuk, supra the Commission required an internal accounting for 
DR&R and details in annual reports o f  the sums credited to the D R& R fund. 
Kuparuk, 55 FERC at 61,382.

125 The case cited by the Carriers is distinguishable. The Carriers cite, P ub lic  
U ti't ic s  Commission o f  C a lifo rn ia  v. FERC , 894 F.2d 1372 (D.C. Cir. 1990)
( C a lifo rn ia ), for the proposition that requiring refunds, a rate base credit, or an 
accounting related to D R& R refunds constitute retroactive ratemaking. S taff  and 
Anadarko/Tesoro coriectly  point out that in C alifo rn ia  the deferred tax reserve had 
been collected in jurisdictional rates and the rate base credit would have been to non- 
jurisdictional assets. 894 F.2d at 1380. The court’s concern there was that the 
C om m ission’s credit for the funds collected was “ not attached to, derived from, or 
related to” the service. Id. at 1379. In contrast, here there is no matching issue since 
“ the DR&R funds were collected in jurisdictional rates and relate to the jurisdictional 
TAPS pipeline.” A/T RB at 89.

126 The Carriers cite Tarpon Transmission Co., 57 FERC P 61,371 (1991), to 
support their argument that the Commission lacks authority to return ovcrrecovcries
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accounting o f  D R & R  collections and earnings is w holly  consistent with Comm ission 
precedent.127 D R & R  collections are for an anticipated expense that m ay need to be 
refunded to the shippers in the event there is a surplus. Flint H ills’ requested remedy 
is also denied due to the speculative nature o f  the actual D R& R expenses at this time 
and up to the time the Carriers have to undertake the dismantlement. In addition, as 
S taff points out, granting the refund contemplated by Flint Hills will be a m onum ental 
task that, ' ' 'undertaken  at all, should be when all final costs are known. See S ta ff  RB 
at 87 n.285.

169. In conclusion, it is found that while the question o f  the ultimate cost o f  D R& R 
lingers, the question o f  w hether refunds arc necessary is premature. The Carriers will 
not be required to credit rate base or refund any D R& R at this point. H owever, the 
Carriers will be required to maintain an accounting o f  the D R& R am ounts  collected 
and returns on such am ounts  in their Form 6 report as described above.

Issue III .  F. W h a t  is the a p p r o p r i a t e  r e t u r n  on in v e s tm en t?

1. The Carriers claim that the cost o f  capital should be based on the capital
structure o f  the C arrie rs’ parent companies, the paren ts’ com panies cost o f  debt, and 
a cost o f  equity established using the DCF methodology with oil pipeline proxy 
companies or using a risk prem ium  methodology if  appropriate oil pipeline proxy 
companies are unavailable. Additionally, the Carriers argue that they should get a 
two percentage point equity risk prem ium  to reflect the extraordinary risks associated 
with TAPS.

Issue III.  F. I. W h a t  is the a p p r o p r i a t e  cap i ta l  s t r u c t u r e ?

170. The Carriers and Flint Hill claim, the appropriate capital structure to be used 
by each TA PS Carrier is the actual capital structure o f  its parent com pany. The 
Carriers assert that in Opinion 154-B, the Com m ission required oil pipelines to use 
actual rather than hypothetical capital structures o f  either the pipeline or its parent. 
Carriers’ IB at 74 (citing Opinion 154-B, 31 FERC at 61,836). In addition, the 
Carriers claim  that the C om m ission also held that a pipeline should use its parent’s

to ratepayers. This case is inapplicable since the accounting requirement only 
concerns the 2005 rates forward. In addition, A nadarko/Tesoro cite Tarpon to argue 
that a surplus must be refunded to ratepayers. As discussed above this request has 
been denk  ’ is premature.

127 See K uparuk , 55 FERC at 61,382; see Sepulveda, 117 FERC at P 74-75 
(The C om m ission required SFPP to provide an accounting o f  “regulatory costs 
outstanding at the beginning and end o f  each year and the am ount o f  those costs 
recovered during each year.” ).
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actual capital structure if  the pipeline has issued no long-term debt, has issued long­
term debt to its parent, or has issued long-tenn debt to outside investors guaranteed by 
its parent. That is the case here, the Carriers claim. The Carriers also assert that the 
Comm ission has approved the use o f  p ipeline’s parent com pany’s capital structure in 
each oil pipeline filing it has considered and never imposed a hypothetical capital 
structure on an oil p ipeline.128 Moreover, the Carriers add that the 71.42% equity 
ratio that represents the ownership weighted average equity ratio for the TAPS 
Carriers’ parents from 1968 through 2005 is similar to the 71%  equity ratio allowed in 
Colonial.

171. The Carriers state that the ICC and the Comm ission have recognized that the 
TAPS project produces a higher risk factor than is normal in crude oil operations and 
that at one point there was a risk that TAPS would not be com pleted due to cost 
overruns.129 The Carriers claim that these risks had a substantial impact on the 
financing o f  TA PS that was so significant that TAPS could not have been financed 
without the full backing o f  the TAPS Carriers' parent companies. Therefore, the 
Carriers contend, it is appropriate that the TAPS C arriers’ rates be based on the parent 
com panies’ capital structures. This will reflect the capital structure underlying the 
investment, the Carriers assert.

172. Further, the Carriers claim that the parent companies are vertically integrated, 
highly diversified oil com panies that engage in numerous businesses that have 
offsetting risks. This is also confirmed by the parent com pan ies ’ Form 10-K Annual 
Reports to the SEC, the Carriers claim. In contrast, the Carriers state that they are 
much less diversified and they have a single asset, in a single location, dependent 
upon production from one area— the TAPS pipeline. These differences make the 
business o f  the TAPS Carriers riskier than the businesses o f  their parent companies, 
the Carriers contend. Thus, the Carriers conclude both Com m ission precedent and the

I
‘ The Carriers cite Kuparuk, supra  and C olon ia l P ipeline Co., 116 FERC 

61,078 at P 62 (2006) (C o lon ia /)(constitutes provisional acceptance o f  an equity ratio 
as high as 71%).

129 The Carriers state that these risks include the concentration o f  TAPS assets 
in Alaska, the hostility o f  the Alaskan terrain and weather, the environm ental and 
technical challenges faced by the Carriers in designing, constructing, etc. TAPS, the 
continuing sensitivity o f  various state and federal governm ent authorities, the 
stringent legal requirements imposed on TAPS, the number o f  time consum ing delays 
caused by the need to obtain multiple approvals from state and federal authorities, the 
enormous capital investment ultimately required to construct TAPS, the need for 
investors to fund the entire $9.1 billion project before TA PS could generate any 
revenue to return to investors, and sabotage.
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facts o f  this case w hich show that the Carriers’ business is more risky than that o f  the 
parent com panies supports  the use o f  the parent com panies ' capital structures.

173. The Carriers c laim  that the capital structure used by the S ta te ’s and 
A nadarko/Tesoro’s proxy group is inappropriate. First, the Carriers argue that the 
use o f  a proxy group to determine the capital structure o f  an oil pipeline com pany is 
unprecedented. The Carriers state that the Comm ission uses a proxy when applying 
the DCF m ethodology to determine the cost o f  equity. However, Anadarko/Tesoro 
and the State take the unprecedented approach o f  using their proxy group as a 
measure o f  capital structure in an oil pipeline case. Second, the Carriers assert that 
the proxy group com panies face lower risks than the Carriers because those 
businesses acquired a ’ ady built pipelines and have diversified businesses. Third, the 
Carriers contend that the proxy group com panies’ capital structures are not all 
comparable to the capital structures o f  oil pipeline companies. Fourth, the proxy 
companies do not have oil pipeline operations in Alaska, and therefore these 
companies are not subject to the risks associated with the extreme climate and harsh 
terrain as is TAPS. Fifth, the Carriers argue that determination o f  a capital structure is 
not an exact science and involves other factors such as the need for funds and the 
ability to raise debt. Sixth, the Carriers claim that the capital structure proposed by 
Anadarko/Tesoro and the State would eliminate the Carriers’ ability to raise any debt 
because the cash flow generated from rates w’ould be insufficient. Finally, the 
Carriers contend that the bond rating o f  the DCF proxy group members is just above 
juiiK bond status and the suggested proxy structures would cause the Carriers to be on 
the verge o f  junk bond status.

174. Next, Flint Hills argues that the oil pipelines cannot be used to establish capital 
structures in this proceeding. Flint Hills claims that in Sepulveda, 117 FERC at 
62,376, the Com m ission rejected the use o f  the sixth m em ber o f  the oil pipeline proxy 
group (Enron Liquids) because its distributions per unit exceeded per unit income in 
each o f  the years. In Sepulveda, the Commission held that MLPs cannot be used as 
proxy com panies for return on equity i f  distributions exceed earnings, Flint Hills 
claims. Flint Hills asserts that during the cross-examination o f  Mr. Henley it was 
established that all four o f  the rem aining oil pipeline MLP proxies now have 
distributions per unit that exceed income per unit for the relevant time periods. In 
addition, Flint Hills states that Mr. Hanley agreed that based on Sepulveda, there was 
the potential that each o f  the M LPs might be disqualified for use in an oil proxy to 
establish capital structures for oil pipelines. Flint Hills claims that Anadarko/Tesoro 
ignored this decision.

175. Flint Hills also argues that there is no basis for using gas pipeline proxies 
because in Opinion No. 435, the Comm ission found that the use o f  gas com panies in 
proxy groups for oil pipelines was no longer necessary and that using gas pipelines as 
a proxy for data that was not readily available no longer has to control. Since the
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proxy group cannot be used, Flint Hills claims, the only other o p ’ n ia *o use the 
TAPS C arriers’ paren t’s weighted average capital structure. Flint i ,  claims that 
S ta f f s  assertion that all o f  the parties have constructively agreed to use the same M LP 
proxy group and that the Commission could accept that agreem ent as a trial 
stipulation is preposterous. Flint Hills states that the proposition is flawed because it 
is likely that not all o f  the parties (or none o f  the parties) would have used an oil 
pipeline proxy group if SPFF Sepulveda would have been issued before testimony 
was filed and Flint Hills has never agreed to use the oil pipeline M LP proxy group. In 
addition, Flint Hills states that Anadarko/Tesoro also claim that earnings-capped 
distributions could be used in the DCF calculation. This approach was rejected in 
Kern River, Flint Hills contends. Thus Flint Hills concludes, tne parent com pany 
capital structures should be used for return and deferred earnings purposes. 
Alternatively, Flint Hills argues that the record must be supplem ented for cost o f  
equity purposes.

176. Flint Hills claims that no Comm ission authority exists to use gas pipeline 
proxies in this proceeding. S taff suggests the use o f  a gas pipeline proxy >roup as an 
alternative, Flint Hills claims. Flint Hills states that Staff supports this proposition by 
citing SFPP L.P. w hich stated that the Commission used to rely on gas pipelines as a 
proxy. Flint Hills asserts that since this evidence is no longer available, it is 
inappropriate to go back to using gas pipelines as a proxy. In addition, Flint Hills 
claims that A nadarko/Tesoro witness Mr. Hanley did include an analysis using gas 
pipelines. H owever, Flint Hills claims, Mr. Hanley made it clear that he had not 
included the gas pipeline proxy as a recom mended basis for determ ining the capital 
structure o f  TAPS or as a substitute for the four oil pipeline M LPs. Finally, Flint 
Hills states that no par ty ’s rate o f  return witness was on notice with respect to the 
possible problem with the use o f  oil pipeline M LP proxies prior to filing written 
testimony and therefore none o f  the witnesses addressed the problem or other avenues 
to address the issue. If  any o f  these issues, including using the proposed oil pipeline 
MLP proxies are to be considered in the Initial Decision, in light o f  the Sepulveda 
decision, the hearing in this proceeding would have to be reopened so that additional 
pre-filed t *st..nony could be submitted and witnesses cross-examined, Flint Hills 
claims. Flint Hills states that this can be avoided if the paren ts’ w eighted average 
capital structure is used.

177. A nadarko/Tesoro state that the appropriate capital structure for TA PS for 2005 
is 55% debt/45%  equity and for 2006, 58% dcbt/42%  equity per the evidence 
sponsored by Mr. Hanley. Anadarko/Tesoro claim that the C arrie rs’ capital structures 
are inappropriate because i. e parents have unusually high equity ratios.130

130 A nadarko/Tesoro state that the Carriers propose capital structures for each 
o f  the Carriers while Anadarko/Tesoro propose only one overall capital structure.
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Anadarko/Tesoro state that their study focuses on the cost o f  capital for 2005 and 
2006 while the Carriers have attempted to reconstruct capital structures, equity costs 
and debt costs back to 1984. First, Commission precedent requires the rejection o f  
“anomalous” capital structures, Anadarko/Tesoro contend. Specifically, 
Anadarko/Tesoro argue that where the regulated entity does not provide its own 
financing, the Com m ission uses either the capital structure o f  the regulated en tity’s 
parent or a hypothetical capital structure. Anadarko/Tesoro assert that the 
Commission has recognized that typical equity ratios are in the range o f  45% -55% .

178. Second, A nadarko/Tesoro argue that the Carrier’s equity-rich capital structure 
with an equity ratio as high as 87 percent or 85 percent is unprecedented and 
unsupported by case law. Anadarko/Tesoro claim that the Carriers structures are 
anomalous as com pared to both Commission precedent and the D CF calculations. In 
fact, Anadarko/Tesoro claim, the Carriers’ witness Prof. W illiams confirmed that 
equity ratios as high as those proposed by the Carriers for 2005, 87% for 2006) 
have never been approved by the Commission. In addition, Anadarko/Tesoro state 
that nothing cited by Flint Hills supports the Carriers’ unreasonable capital structures. 
Anadarko/Tesoro also assert that the equity structures proposed by the Carriers are 
also anomalous when compared to the proxy group used by all the parties for the DCF 
calculation (including the Carriers). The Carriers’ use o f  an equity rich structure is 
not justified by the risk associated with TAPS, Anadarko/Tesoro assert. 
Anadarko/Tesoro claim that the original risks associated with TA PS are irrelevant for 
setting current rates. According to Anadarko,Tesoro, the Carriers do not have greater 
risks than their parent companies that participate in the risky world-wide business o f  
oil and gas exploration and production (E&P).

179. Anadarko/Tesoro claim that the cases cited by the Carriers are inapposite. The 
first case, C olon ia l, is s imply a declaratory order and does reach any just a. d 
reasonable findings or approve any specific rate o f  recovery and w as conditional 
subject to reexamination in the p ipeline’s next rate proceeding, A nadarko/Tesoro 
claim. Anadarko/Tesoro assert that the 71% equity ratio in Colonial was described as 
the extreme o f  what the com mission has approved and provides no basis for the 
Carriers proposed 87%. The second case Anadarko/Tesoro assert, does not support 
the Carriers 87%  equity ratio because in Kuparuk, the Com m ission rejected the use o f  
the parent’s 70% equity ratio. Anadarko/Tesoro also argue that the cases cited by 
Flint Hills were subsequently distinguished by the Comm ission and do not support the 
use o f  their proposed 71.46%  equity ratio.131 Thus, A nadarko/Tesoro conclude, the 
Carriers proposed parent-based capital structures arc unjust and unreasonable and a 
proxy-based capital structure should be used.

131 See FHR IB at 34 (citing Midwestern Gas Transmission Company, 31 
FERC *i 61,317; Alabama-Tennessee N atura l Gas Co., 13 FERC ][ 6 1,224; A/T RB at 
65 (citing Alabama-Tennessee N a tu ra l Gas Co., 40 FERC 61,244 at 6 1,814).
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180. A nadarko/Tesoro  claim that their proxy-based capital structure, sponsored by 
Mr. Hanley, is supported by substantial record evidence and Com m ission precedent. 
A nadarko/Tesoro state that this is the only hypothetical that is supported by 
substantial evidence in the record. Mr. H anley’s capital structure was supported by 
the State, A nadarko/Tesoro contend. Moreover, A nadarko/Tesoro assert, the 
Carriers’ w itness Mr. W illiamson used the same proxy group for his test period DCF 
analysis. A ccording to Anadarko/Tesoro, the Carriers claim that Mr. H anley’s proxy 
group is appropriate for determining the DCF-based cost o f  equity for TAPS, but not 
for determining capital structures. Anadarko/Tesoro state that the C arrie rs’ arguments 
that the use o f  a proxy group capital structure is unprecedented for an oil pipeline, is 
not reflective o f  the operation and business risks o f  TA PS, is not representative o f  the 
capital structures o f  other Alaskan oil pipelines, and would impair the Carriers’ ability 
to raise capital. These claims have been addressed by the showing that the parent- 
based capital structures are unjust and unreasonable and that the C om m iss ion’s policy 
is to reject parent-based capital structures that are anom alous or unrepresentative o f  
the p ipe line’s risks, A nadarko/Tesoro claim. Furthermore, A nadarko/Tesoro state that 
the Com m ission has adopted hypothetical capital structures for regulated pipelines in 
order to m itigate the effects on ratepayers o f  paying abnormally  high equity ratios.

181. A nadarko/Tesoro  also assert that the Comm ission has never approved a capital 
structure anyw here  close to the 100% equity ratio suggested by Professor Williams. 
The Carriers claim that the equity ratio in Kuparuk is instructive here, 
Anadarko/Tesoro contend. Anadarko/Tesoro state that contrary to the Carriers’ 
position, A nadarko /T esoro ’s equity ratio o f  45%  for 2005 and 42%  for 2006 are 
closer to K u p an ik ’s 57% equity ratio than the Carriers’ 85%  for 2005 and 87%  for
2006. A nadarko/Tesoro  also state that unlike TAPS the K uparuk system is anchored 
by a single small supply source and has historically faced throughput risks; however, 
the Carriers still argue that Kuparuk was less risky than the proxy com panies used in 
the DCF calculation.

182. A nadarko/Tesoro also state that Flint Hills’ argue that M aster Limited 
Partnerships (M LPs) should not be used as proxy com panies to determ ine the "APS 
capital structure, to the extent that M LP distributions exceed earnings. However, 
A nadarko/Tesoro claim, that the distribution vs. dividend distinction only arises in the 
context o f  calculating equity returns under the DCF analysis and has never been cited 
by the C om m ission as a relevant consideration in the determination o f  an entity’s 
capital structure. A nadarko/Tesoro also state that the C arrie rs’ concerns about the 
ability to raise capital under Mr. Hanley’s capital structure are without merit since the 
evidence cited by the Carriers to support these claims was discredited at the hearing.

183. S taff  states that since TA PS does not provide its ow n debt financing all the 
parties have proposed an alternative. The Carriers’ proposal to use the capital
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structure o f  each parent presents tne kind o f  “anom alous” situation the Com m ission 
wants to avoid, S taff  asserts. The C arriers’ proposal averages about 85%  equity and 
15% debt and does not reflect the risk o f  the Carriers and it is not sim ilar to the capital 
structures allowed for other oil pipelines. The proxy group used by Anadarko/Tesoro 
and the State are based on a hypothetical proxy group that is identical to a typical oil 
pipeline. S taff  states that this is the same hypothetical proxy group used in SFPP,
L.P., 69 FERC P 61,279. The applicability o f  the proxy group used by 
Anadarko/Tesoro and the State was shown through an empirical study which showed 
the risk profile o f  TAPS w as com parable to that o f  the oil pipeline proxy group and 
Mr. H anley’s alternative gas pipeline proxy group.

184. S taff  states that the only potential problem is that all o f  the m em bers  o f  
A nadarko/T esoro’s and the S ta te’s proxy group are MLPs. In H igh  Is land  Offshore 
System, L.L.C ., 110 FERC 1| 61,043 (2005), order on reh  g, 112 FER C  1161,050 (200), 
order on reh  g, 113 FERC U 61,280 (2005) (H IO S ), the Com m ission  excluded M LPs 
from the proxy group used to determine a jurisdictional partnersh ip’s equity cost 
unless the distributions by the MLPs have the same characteristics as a corporate 
dividend. Additionally, S taff  states that Sepulveda), 117 FERC If 61,285, addressed 
the use o f  M LPs in the same equity proxy group and determ ined it w as flawed.132 
S taff  states that the Carriers’ parents are highly-diversified and different com panies 
than their regulated pipeline subsidiaries (the Carriers). The parents do not represent 
the same risk profile as the Carriers and are therefore anom alous for capital structure 
purposes, S taff  argues. In addition, S taff  states that w hatever proxy group is adopted 
for equity purposes should also be used for capital structure purposes.

185. S ta f f s  reply b rie f  also states that Anadarko/Tesoro and the State rely on the 
average capital structure derived from the same proxy group fhcy used to determine 
ROE. This “m atching” o f  proxy groups for purposes o f  return on equity and  capital 
structure is both rational133 and consistent with Com m ission precedent. A ccording to 
Staff, the C arrie rs’ request to use the capital structures o f  their parent companies, but 
never actually state what those cquity/d^bt rations are in their initial brief. S taff 
suggests that this is because the result ii> an 85% equity ratio for base year 2004 and 
87% equity ratio for base year 2005 which is higher than any ratio ever approved by 
the Commission. S taff  states that in light o f  the C om m iss ion’s requirements, the 
Carriers' proposed equity structure cannot be accepted. S taff  claims that all the parties 
that presented ROE evidence used the identical proxy group in their DCF

132 S taff  also cites Kern R iver Gas Transmission Company , 117 FERC 1| 61,077 
(2006) (Opinion No. 486).

133 S taff  states that this “ matching” is rational because since the ROE and 
capital structure are supposed to reflect the level o f  financial risk, it m akes sense that 
they both reflect a similar financial risk. S taff  RB at 52.
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calculations, but the Carriers refuse to use A nadarko/T esoro’s and S ta f f s  proxy group 
for the capital structure. S ta f f  states that the Carriers’ refusal to m atch the proxies, 
and thus, the risks used to determine both ROE and capital structure, makes the 
C arriers’ proposal anom alous and it should be rejected by the Commission.

186. S taff  also states that the Carriers’ attempt to cite C olon ia l to support their high 
equity ratio fails for a num ber o f  reasons. S taff asserts that the State claims that 
Colonial does not apply to this case because: ( I )  the C om m ission never in fact 
approved the proposed 71%  equity ratio as just and reasonable, (2) the order only 
mentioned the proposal to note that it was “at the extrem e” o f  anything approved in 
the past, (3) the order pledged to review the proposal upon com pletion o f  the project 
based upon C olon ia l’s circumstances and Commission precedent at the time, (4) the 
proposal concerned financing for an expansion project yet to be built, not a thirty-year 
old pipeline with a successful operating and earnings history, and (5) the order was 
not premised on any evidence in a litigated record. S ta ff  RB at 55, State IB at 51-52. 
S taff  claims that Kuparuk  is also distinguishable because the 58% equity ratio 
approved in Kuparuk  is now here near the 85-87% proposed by the Carriers. S taff  
claims that the 58%  approved for Kuparuk is still too high for TA PS because Kuparuk 
faces additional risks that TA PS does not encounter today. S taff  RB at 55, Kuparuk , 
at 55 FI RC at 61,378. Finally S taff  states that the C arrie rs’ criticisms o f  
A nadarko/T esoro’s proxy capital structure are unfounded.

187. The C arrie rs’ argum ents  concerning the operating, econom ic, and regulatory 
risks o f  TAPS is unconvincing, S taff  claims. Contrary to the C arr ie rs ’ contentions, 
S taff  states that the fact that all o f  the TAPS assets are in Alaska is no different from 
any other pipeline that is tied to a specific field and location. S ta ff  further notes that 
the proven reserves are enormous, most o f  the volumes are shipped by the C arriers’ 
affiliated producers that help assure consistent throughput and revenues, the hostile 
Alaskan terrain is not unusual as many oil pipelines operate in hostile environments.
In addition, S ta f f  states that the scrutiny o f  the State and Federal authorities over 
TAPS operations suggests that TAPS is a safer operation. S taff  also asserts that 
diversification may reduce risk; however, there is no evidence showing that 
diversification am ong risky projects results in overall low risk as suggested by the 
Carriers.

Discussion/Findings

188. The appropriate capital structure is an integral part o f  any return calculation.
S taff  IB at 70. In calculating the rate o f  return, the first step in the process is to 
determine the appropriate capital structure which consists o f  the appropriate debt and 
equity percentages. A/T-4 at 2. The capital structure o f  an entity should also be 
com mensurate with the business risks o f  the enterprise. h l.\ SFPP L.P., 96 FERC at 
62,066. In addition, the capital structure should not be based on the parent com pany’s
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capital structure unless the parent com pany’s business risks are equivalent to those o f  
an operating oil pipeline. Id. The Commission will usually use the capital structure 
o f  the regulated entity unless it does not provide its own financing, in which case, the 
Commission will look to the parent company. S taff  IB at 71; Entrega, 113 FERC at P 
32. The Com m ission, in Opinion 435-B 96 FERC at 62,066, stated that there is a 
strong presum ption in favor o f  using the parent co m p an y ’s capital structure S taff  IB 
at 71/ see ARCO  P ipe line  Company, 52 FERC 1J61,055 (1990) at 61,233 (ARCO ). 
However, if  the C om m ission  finds that the parent com pany’s capital structure is 
“ anomalous relative to the capital structures o f  the publicly-traded proxy com panies 
used in the D CF analysis and capital structures approved for other regulated 
pipelines,” the C om m ission  will use a hypothetical capital structure .1 4 In addition, 
Opinion 154-B states that “ the Commission shall use a p ipe line’s or its paren t’s actual 
capital structure, but will allow  participants on a case-specific basis to urge the use o f  
some other capital structure .” 31 FERC at 61,833.

189. None o f  the TA PS Carriers issues debt without guarantees by the parent.” 5 Ex. 
ATC-45 at 5; A TC -56  at 42-43. Thus, in cases such as this w here the regulated entity 
has no debt o f  its ow n, the next step is to look to the capital structure o f  the C arrie rs’ 
parents. See SFPP,L.P., 96 FERC at 62,067. The C arrie rs’ paren ts’ capital structure 
is inappropriate because: (1) it falls well outside the range o f  capital structures 
normally approved by the Comm ission and (2) docs not reflect the risks faced by the 
Carriers. First, the C arrie rs’ proposal to use the weighted aver&je equity ratio o f  the 
parent com panies for the period 1968-2005 (71.42%) is rejected since no support can 
be found in C om m ission  precedent or the record to support the use o f  such a high 
ra t io .116 The Carriers cite C olon ia l and Kuparuk  in support o f  their 71.42%  equity 
ratio; however, those cases simply do not support the C arriers’ claim.

190. The Carriers argue that the Comm ission accepted a 71%  equity ratio in 
Colonial. 116 FE R C  at P 59, 61-62, 65; Carriers’ IB at 59. H owever, Colonial does

134 S taff  RB at 53 (quoting Entrega , 113 FERC at P 32); A /T IB at 79.
Although as the Carriers argue, SFPP, L.P. did not impose a hypothetical capital 
structure on the pipeline, this case does, however, stand for the proposition that the 
Commission will impose a hypothetical capital structure w here the capital structure is 
“clearly contrived, a n d . . . i ts  financial risk [is] clearly different from that o f  its 
parents.” 96 FERC at 62,068.

135 C arrie rs’ IB at 74 n.68.

136 See Entrega Gas Pipeline Inc., 113 FERC 1| 61,327 at P 32 (2005) (Entrega) 
(65%  equity); ARCO  Pipeline Co., 52 FERC 6 1,055 at 61,243 (1990) (ARCO)
(44.12% equity); Transcon. Gas P ipeline Corp., 84 FERC 61,084 (1998) 
(Transcon)(51 .58%  equity); M obile OH Corp., v. SFPP, L .P ., 96 FERC *j 61,281 at
62,068 (2001) (SFPP, I  P .) (39.26%).
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not support the Carriers proposals. In Colonial the Com m ission never accepted the 
proposed 71%  equity ratio as just and reasonable stating that such a ratio is “at the 
extreme o f  w hat [the Comm ission has] approved in the past,” “ toward the upper end 
o f  the zone o f  reasonableness.” The Colonial order stated it would  rev • the 
proposal upon completion o f  the project. The order was based on several factors that 
applied to Colonial, but do not apply to the Carriers. See id. at P 62. Colonial was 
embarking on a proposed mainline pipeline expansion that the Com m ission 
recognized was going to present “substantial challenges" such as the length and scope 
o f  the project, enormous investment involved, financing challenges, the challenges o f  
constructing a multi-state project, and the short time for com pletion o f  the project. Id. 
at 59. As discussed more below, the Cairiers are not facing such risks since TA PS is 
complete and the Carriers have no further need to raise funds for construction. Thus, 
the risks facing Colonial are not analogous to those facing the Carriers and therefore 
C olon ia l does not support granting the Carriers an equity ratio “ tow ard the upper end 
o f  the zone o f  reasonableness.” See id. Moreover, the Colonial order (a declaratory 
order ' was not premised on a litigated record unlike the instant case.

191. Kuparuk  also fails to lend support to the Carriers’ proposed equity ratio. First, 
as A nadarko/Tesoro point out, the 57.8% equity ratio approved in Kuparuk  simply 
cannot be read to support the C arriers’ much higher proposal o f  71.42%  (87% 
according to A nadarko/Tesoro and 85% according to Staff). A /T  RB at 61; C arriers’ 
IB at 75-76; S ta ff  IB at 74. The Carriers also state that in K uparuk , the Comm ission 
reversed the initial decision’s refusal to use the parent com pan ies ’ capital structure 
because the initial decision’s “analysis [did] not overcom e the strong preference in 
Opinion 154-B for the use o f  a parent com pany’s capital structure if  the parent 
guarantees the oil p ipe line’s external debt.” C arr; , s ’ IB (quoting Kuparuk , 55 FERC 
at 61,377). However, in Kuparuk the Comm ission rejected use o f  the paren t’s 70% 
equity ratio for 1984. Id. at 61,378. In Kuparuk the Com m ission noted risks in 
Kuparuk then that do not apply to TAPS. The risks in Kuparuk are not present in 
TAPS and as a result it is concluded that the 58% equity ratio approved there is too 
high for TAPS. Kuparuk, docs not support the Carriers’ contentions because there is 
substantial evidence in the record to support a finding that the C arrie rs’ risks are not 
at all com parable to the risks o f  their parent companies.

192. Second, the record shows that the Carriers’ parents’ risks are simply not 
representative o f  the C arriers’ risks. The Carriers’ parents are involved in various 
highly risky and com petitive world-wide E&P undertakings.137 E& P is “an intensely

137 A /T IB at 81-82; S taff  RB at 55-59. See Ex. A/T-205 at 5 (S&P Report 
Table 2 listing all o f  the C arrie rs’ parents as com parable E&P com panies, except for 
Koch which is not publicly traded and only has a 3% ownership intc~\st in TAPS.); 
Tr. 1419-20; Ex. ATC-1 at 5; A/T-206 at FS-2; Exs. A /T 207-209. See also Hanley, 
Ex. A/T-53 at 8-9; A/T-59. The paren t’s earnings are derived mostly from E&P from
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competitive, capital intensive, volatile, and cyclical industry.” Ex. A/T-205 at 6. 
Conversely, the Carriers are solely engaged in the TAPS pipeline monopoly with little

I Mi •
remaining unrecovered investment. More specifically, the evidence in the record 
shows the following: (1) TA PS has no direct competition and it is extremely unlikely 
that TA PS will face competition from another pipeline in the future139; (2) there is “ no 
alternate m eans o f  transporting crude oil out o f  Prudhoe Bay” and “revenues will be 
generated by the Pipeline Com panies as long as Prudhoe Bay crude oil is being 
marketed,” Ex. A /T -160 at 26; Ex. A /T 169; (3) “ the likelihood that additional 
reserves w ould  be found was high and proved to be true,” Ex. A /T -100 at 26; and (4) 
there remains no competition for getting ANS oil to m arket and the threat o f  
interruption is no greater than average, id. In addition, TA PS has “an impressive 
safety and reliability record” so there is no high risk associated with TAPS operations 
as argued by the Carriers.1-10 The record “ runneth over” with evidence that the risks 
associated with TAPS encountered by the Carriers is simply not comparable to that o f  
the Carriers’ parent com panies’ line o f  business.

193. A nadarko/T esoro’s witness Hanley confirmed that the risks associated with the 
original construction o f  TAPS have no bearing here some 35 years later. Ex. A /T-160 
at 19-20, Tr. 2329-34; Ex. A /T-60 (revised at 4-5). Com m ission precedent instead 
looks forward to the current risks affecting current rates.141 Furthermore, the cost o f  
capital is prospective, and here, the examination is focused on the years 2005 and 
2006 forward. A/T-160 at 19. Therefore, the Carriers’ attempts to impute the risks

overseas. An insignificant am ount o f  the Carriers’ parents earnings are from pipeline 
operations. See Tr. 1419.

11K • •
' TA PS has no competition and is the only means o f  transporting Alaska 

North Slope (A NS) oil to market. Hanley, Ex. A /T-160 at 23, A /T -100. A/T at 26, 
A /T -132 at 8; Baumol, Tr. 3589. The Carriers, pursuant to the TSA, have recovered 
more than 80% o f  their investment and by 2006 have recovered more than 96% o f  
their investment (including AFUDC). Ex. A/T-35 at 87; Ex. A/T-146, WP-4 at 4 
(compare line 3 with line 7).

139 Ex. A /T -132- at 9-10; Ex. A /T -100 at 26-27; Ex. A /T -132 at 51; Trans 
Alaska P ipeline System, 10 FERC 1j 63,026, 65,203 ( 1980).

140 Ex. A /T  RB at 63; Tr. 2138, 2142; Tudor, Tr. 2135; Wells Tr. 2384; Tye, 
A /T-214 at 2-3.

141 Trunscon, 60 FERC *| 61,246 at 61,827. S taff  also notes that the rate o f  
return is forward looking and while construction risks m ay be relevant for newly 
developed or developing projects, such risks are for the most part irrelevant for a 
project that w as completed 30 years ago. S taff  RB at 56. S ta ff  further states that this 
is another im portant reason to match a forward looking ROE with a forward-looking 
capital structure. Id.



Docket No. IS05-82-002, et al. 85

they faced during the construction and start-up phases o f  TA PS to the inquiry here are 
rejected as both irrelevant and disingenm us. A ssum ing arguendo , that it were proper 
to consider the risks o f  the original TAPS project, the record also shows that there was 
no risk that TAPS would not be com pleted .142

194. The Carriers claim that because their parent companies are involved in diverse 
ventures, this diversification ottsets their risks. Thus, the Carriers assert, the parent 
com panies’ diverse business is not riskier than the r arriers who have only one asset in 
one location. The Carriers cite Container Corp. o f  Am erica  v. Franchise Tax B oard , 
463 U.S. 159, 178-79 (1983), for the proposition that such diversification o f  risk 
serves to lower a com pany’s risk. The testimony offered by Mr. Wells on risks o f  the 
Carriers and their parents is not persuasive in light o f  the evidence that at least a few 
o f  the TAPS Carriers’ parents arc dependent upon E& P for much o f  their earnings.
Ex. A/T-205 at 5; Ex. A /T-206 at P'S-2; Ex. A /T-209 at 39. Furthermore, Mi. W ells ’ 
testimony that the parent companies are “ far less risky than the TAPS Carriers” is not 
convincing. Ex. ATC-203 at 12. The extensive record evidence supports the 
conclusion that the C arriers’ parents risks are not comparable to that o f  the Carriers. 
Thus, it is found that the C arrie rs’ parents’ and the C arriers’ business risks are clearly 
not comparable and that the paren t’s capital structure should not be used. Ex. A/T-53 
at 8-10; Ex. A /T -100 at 6-10; Ex. A/T-160 at 6-8.

195. "The Com m ission reviews a p ipeline’s cap. al structure to assure that it is not 
contrived, or that the parent com pany’s capital structure is not unrepresentative o f  the 
pipeline’s risks.” SFPP, L .P ., 96 FERC at 62,068. The Carriers capital structure
(71.42% equity) falls outside the perimeters normally approved by the 
C om m ission.143 While A nad , rko/Tesoro claim that typical equity structures fall in 
the range o f  45-55%  equity, see A /T IB at 80, the Com m ission clearly views a capital 
structure with an equity percentage as high as 71% as being at the “at the extreme o f  
what [the Com m ission has] approved in the past.” C olon ia l, 116 FERC at P 62. The 
Com m ission’s policy is to take those anomalous capital structures or those that are 
unrepresentative o f  a p ipeline’s risks and adjust them so that they arc more

142 See A /T RB at 61-63; A /T -167 (Revised); Ex. SOA-72 at 2; Ex.SOA-73 at 
6 ,8 9 1 -20; Trans Alaska P ipeline Sys., 10 FERC 1| 63,026 at 6 5 ,198-204 (1980).

141 See Tr. 1408-12, 1414-15 (W illiamson states that the carriers’ average 87
percent equity ratio is unprecedented); Ex. A/T-53 at 6-7, A /T -100 at 29 (Hanley
stated the typical FERC approved capital structure in the rage o f  45 percent to 55 
percent equity); see also SFPP, L .P ., 96 FERC at 62,065 (a capital structure o f  45%  to 
55% debt is consistent with structures generally approved in the oil pipeline industry). 
Williamson, Tr. 1408-12, 1414-15; Ex. A/T-4 at 5, 12-13; Ex. A/T-53 at 5, 6-14; E... 
A /T -100 at 6-11; Ex. A/T-160 at 5-12, 37-39.
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representative o f  the p ipe line’s risks.14'  In conclusion, it is found that the C arrie rs’ 
parents’ over-weighted equity structure is anomalous and falls outside the confines o f  
debt to equity ratios previously approved by the Comm ission and will not be allowed 
here. In addition, it is found that the C arriers’ proposed capital structures are 
inextricably high when com pared to the DCF proxies forwarded by the parties.145

196. As S taff  points out, the Commission is against using an “unrepresentative 
parent company capital structure.” S taff  RB at 60; SFPP, L.P., 96 FERC at 62,068. 
S taff  also states that although the Comm ission has not yet adopted the use o f  a proxy 
group to determine hypothetical capital structures for an oil pipeline, it has adopted 
proxy capital structures for other regulated entities.146 Since it has been found that the 
TA PS Carriers’ parent com panies’ capital structure is “anom alous,” a hypothetical 
capital structure will be em ployed.147 This falls in line with C om m ission precedent 
using a hypothetical pipeline where the equity structure o f  the parent is “anom alous.”

| 4U .

Id. The Carriers’ parents’ equity structure is over-weighted with equity and is not

144 In SFPP, L.P., 96 FERC 62,068 (the Commission rejected the use o f  the 
paren t’s capital structure with a 100% equity component in favor o f  a debt-to equity 
ratio 61%/29% m ore consistent with those used in the pipeline industry 45 to 55%); 
Alabama-Tennesse, 40 FERC at 61,814; IIIO S , 110 P 143,147 Entrega, 113 FER C  at 
P 32; ARCO, 52 FERC at 61,243; Transcon, 84 FERC 1| 61,084: SFPP, L .P ., 96 
FERC at 62,068.

1h5 The Carriers ' equity ratios o f  85% and 87.5% as com pared to the equity 
ratios o f  the proxy com panies used in the DCF calculation o f  45%  for 2005 and 42%  
for 2006. Ex. A/T-5; Ex.A/T-53 at 5.

146 Id. (citing Alabama-Tennessee N atura l Gas Co., 40 FERC at ^[61,244 at 
61,814 \ IIIO S , 110 FERC 61.043 at P 143,147).

147 S taff  RB at 53; A/T IB at 79; see Entrega, 113 FERC ^  61,327 at P 32; see 
Transcontinental Gas Pipe L ine Corp. 90 FERC at 6 1,928 (The Comm ission 's  policy 
on determining whether to use the capital structure o f  the pipeline, as opposed to the 
parent o r a  hypothetical capital structure, is now well-defined.); M ich igan  Gas 
Storage Company, 87 FERC at 61,160; Alabama-Tennessee N a tu ra l Gas Co., 40 
FERC at 1j61,244 at 61,814 (1987) (Alabama-Tennessee); IIIO S , 110 FERC 61,043 at 
P 147.

148 Flint Hills argues that the parent com panies’ weighted average equity ratio 
for the period 1984-2004 o f  71.46%, Ex. ATC-47, is close to the equity ratios for 
some natural gas pipelines. FUR IB at 34 (citing Midwestern Gas Transmission 
Company, 31 FERC 61,317; Alabama-Tennessee N a tu ra l Gas Co., 13 FERC 
61,224. The cases cited by Flint Hills to support their contention that a 71.46% 
equity ratio is close the equity ratios o f  some natural gas pipelines has been 
distinguished by the Comm ission in a subsequent decision. Anadarko/Tesoro and
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comparable with the risks associated with the Carriers. C om m ission precedent 
mandates using a proxy group in such situations.

197. A nadarko/T esoro’s proxy-oased capital structure sponsored by Mr. Hanley is 
appropriate. As a threshold matter, it is important to note that Mr. H an ley ’s testimony 
is credible and afforded considerable weight. Mr. H anley’s proxy is well supported in 
the record and the C arrie rs ’ attempts to discredit this capital structure are baseless .149 
The Comm ission will use a hypothetical capital structure based on the average equity 
ratio o f  a group o f  com parable M LP com panies.151’ First, Mr. H an ley ’s proxy group is 
based on a representative group o f  oil proxy companies previously found acceptable 
by the FERC, and endorsed by the State.151 Specifically, Mr. Hanley used Buckeye 
Partners, L.P., Enbridge Energy Partners, L.P., KinderM organ Energy Partners, L.P., 
and TEPPCO Partners, L.P. which are the same four pipeline com panies that were 
used in SFPP. L.P., 96 FERC at 61,099-100.152 In addition, Mr. Hanley further 
verified the reasonableness o f  his capital structure by using bond benchmarks. Ex. 
A/T-4 at 15; A/T-53 at 12-13. Mr. Williamson used this same proxy group for his 
test-period DCF analysis. Ex. ATC-45 at 16-17; Tr. 6860-61, 6864-65. Mr. Hanley 
also dem onstrated that “ the risk profile o f  the TAPS Carriers is com parable to both 
the four oil pipeline proxy group and the alternative gas pipeline proxy group, but 
significantly below  that o f  the Carriers' parents, who exhibited nearly double the risk 
o f  the Carriers and the proxies.” 15'’ A/T IB at 86.

S ta ff  aptly note that a later Com m ission decision distinguished the tw o orders cited by 
Flint Hills and the underlying rational was abandoned. A/T RB at 65 (citing 
Alabama-Tennessee N a tu ra l Gas Co ., 40 FERC *| 61,244 at 61,814).

149 Hanley, Ex. A /T-4 at 5, 11-18; Ex. A /T 5 at 1; Ex. A/T-53 at 5-14; Ex. A/T- 
54 at L Ex. A /T - 100 at 6-11; Ex. A /T-160 at 5-13 ,37-39 .

150 S ta ff  R B at 53; Alabama-Tennessee, 40 FERC at 61,815; IIIO S , 110 FERC 
61,043 at P 143,147.

151 A /T  IB at 85; Ex: A/T-4 at 5, 11-18; Ex. A/T-5 at 1, Ex. A /T-53 at 5-14; Ex. 
A/T-54 at 1. Mr. H anley’s capital structure was endorsed by the State. Ex. SOA-44 
at 53-62. Mr. H an ley ’s proxy group consists o f  four oil pipeline com panies used by 
the FERC in SFPP, L .P , 86 FERC \  61,022 at 61,099-100 (1999).

152 Ex. A/T-4 at 13-14; Ex. A/T-6 at 6; Tr. 6821-22. These com pany  names 
have been modified to reflect the impacts o f  name changes and acquisitions. Ex. A/T 
IB at 85.

15’ Thus, the record reflects that even as com pared with different proxy groups, 
the parent’s equity ratio is still significantly high.
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198. The Carriers and Flint Hills take issue, and S taff  notes a problem, with all o f  
the members o f  the oil pipeline proxy group being MLPs. The concern stems from 
H IO S 110 FERC 61,063, where the Commission excluded M LPs unless the M L P s ’ 
distributions had characteristics similar to a corporate dividend and Sepulveda in 
which the Com m ission found one company in the proxy group should be excluded for 
HIOS concerns. 117 FERC at P26. Sepulveda, Kern R iver, and H IO S  present 
potential problems, as noted by Staff. HIO S  excluded the use o f  M LPs unless 
distributions by the M LPs have the same characteristics as a corporate dividend. 113 
FERC H 61,280. As stated by the Commission, the “ HIOS issue centers on a concern 
that the cost o f  equity capital may be skewed if  distributions exceed earnings.” 
Sepulveda, 117 FERC P 61,285 at P 26. More pointedly, the Com m ission explained 
that:

[T]he cash distributions o f  the MLPs it seeks to add to the proxy group 
in this case include a return o f  invested capital, in addition to a return on
invested capital through an allocation o f  the partnership's net incom e......
the Comm ission uses the DCF analysis solely to determ ine the pipeline’s 
return on equity. The Commission provides for the return o f  invested 
capital through a separate depreciation allowance. For this reason, to the 
extent an MLP's distributions include a significant return o f  investment, 
a DCF analysis based on those distributions, without any adjustment, 
will tend to overstate the estimated return on equity because the 
"dividend" would be inflated by cash flow representing return o f  equity, 
thereby overstating the earnings the dividend stream purports to reflect.

Kern River, I 17 FERC at P 150.

199. In Sepulveda the Commission addressed a similar proxy g ro u p 154 used by 
A nadarko/Tesoro and the Stale and determined that one o f  the com panies exhibited a 
HIOS issue. 117 FERC ![ 61,285. The Kern R iver order also casts doubt on w hether 
the oil pipeline proxy can be used to calculate equity return for capital structure 
purposes.155 S ta ff  properly notes that in Sepulveda and Kern River, the Comm ission 
did not preclude the use o f  MLPs if  proper adjustments are made to account for the 
differences between MLPs and corporations.156 In addition, in a Com m ission order

154 Anadarko/Tesoro  eliminated the company the C om m ission rejected in 
Sepulveda.

155 117 FERC *161,077; S taff  IB at 26.

156 S taff  IB at 73; Sepulveda, 117 FERC at 30 (the Com m ission did not 
preclude the inclusion o f  Enron Liquids (the eliminated M LP) or its predecessor 
Kinder Morgan Energy Partners in the proxy group in any pending proceedings based 
on further analysis o f  the HIOS issue in those proceedings); Kern River, 117 FERC at
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that was issued after the record in this proceeding was closed (M arch 27, 2007), the 
Comm ission stated that:

As we noted in Kern R iver Gas Transmission Co., 117 FERC 61,077, 
at P 154 (2006), “ [w]e do not intend in this order to foreclose non-M LP 
pipelines from proposing to include MLPs in the proxv group, with an 
appropriate adjustment to reflect the differences between M LPs and 
corporations.

M ojave P ipeline Company, 118 FERC 61,252 at P 14 n.4 .157 The four M LP proxy 
companies in this case have distributions per unit exceeding income per unit for a 
portion o f  the relevant time periods. Tr. 6815-6830:13; Ex. FHR IB at 37. Mr. 
Hanley addressed the M LP adjustment issue. First, Mr. Hanley stated that there is 
sufficient evidence in the record to make the adjustments; however, the effect o f  such 
adjustments w ould  be minimal. S taff  IB at 73; Hanley, Tr. 42/6826/66; Ex. FHR-56, 
57, 58, 79. In addition, Mr. Hanley developed a separate proxy group o f  four 
diversified gas com panies and confirmed that the gas proxy and the oil proxy are 
com parable from a financial and a business risk view point.

200. The oil proxy group (using the MLPs) yields a significantly lower equity ratio 
than that o f  the TA PS C air ie rs ’ parents ' capital structures (71.42%  parents vs. 45%  
M LP oil proxy). See V T-4 at 4-5: A/T-5 at 1-2. It is relatively close to the capital 
structure o f  the gas pio.xy group (gas proxy 55% vs. 45?/o M LP oil proxy). See id. 
However, the overall effect as discussed further, in fra , yields a significantly similar 
overall nominal cost o f  capital for 2005 (8.66% M LP oil proxy vs. 8.63% gas proxy). 
It would not be reasonable, in light o f  the discussion concerning the risk factors, to 
scrap Mr. H an ley ’s MLP analysis in favor o f  using the C arriers’ parents ' capital 
'.tructure that is clearly outside the range usually approved by the Commission.

P 147 (the Com m ission stated that it was “not making a generic finding that MLPs 
cannot, in future cases, be considered for inclusion in the proxy group if  a proper 
evidentiary show ing is m ade”).

157 On April 11, 2007, A nadarko/Tesoro filed a motion to lodge the 
C om m iss ion ’s order in M ojave P ipeline Company, 118 FERC 1|61,252 (2007) 
asserting that the order is relevant to the use o f  MLPs. Flint Hills filed an answer on 
April 26, 2007 staFng that although it does not agree with A nadarko/T esoro’s 
arguments, it does agree that the order is relevant and also requests that the order be 
lodged in this proceeding. A nadarko/Tesoro  filed a reply on April 27, 2007. It is 
found that the Mojave  order is relevant to the issues in this proceeding and is thus 
lodged to this record. A nadarko /T esoro’s motion is hcrebv granted. Although Rule 
213, 18 C.F.R. § 3 8 5 .2 13 generally docs not allow responses to answers good cause 
exists to allow A nadarko /T esoro ’s answer to further supplement the record.
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Notwithstanding, the inclusion o f  MLPs, the equity structure produced by the oil 
proxy group are reasonable and credible when com pared to the other proposed equity 
structures. Mr. Hanley acknowledged that there were differences in the capital 
structures o f  his oil and gas proxy groups (42% vs. 47%  equity), but stated that the 
overall nominal after tax w eighted return o f  both are similar for 2006 (8.60% vs. 
8.05%). Ex. A/T-53 at 3-6; Tr. 42/6821, 6832. M oreover, the C om m iss ion’s concern 
with MLPs is that “a DCF analysis based on those distributions, without any 
adjustment, will tend to overstate the estimated return on equity.” Kern R iver, 117 
FERC at P 150. As shown by Mr. Hanley, the M PL proxy yields an equity ratio 
lower than both the C arrie rs’ parents capital structure and the gas proxy.

201. S taff  also supports the proxy group and finds it particularly persuasive, as it is 
also found here, that the proxy group risk profile is com parable to Mr. H anley’s 
alternative gas pipeline proxy group.158 In addition, Mr. H anley’s proxy group is 
com parable to capital structures adopted by the Com m ission for oil pipeline 
ratemaking purposes. S taff  RB at 6 1. Thus, it is found that the oil pipeline proxy 
group supported by Mr. Hanley is credible and will be adopted to determine the 
appropriate capital structure for the Carriers. The capital structure adopted here is 
comprised o f  55%  debt and 45%  equity for 2005 and 58%  debt and 42%  equity for 
2006 based on the oil pipeline proxy com panies.159 The Carriers claim that each o f  
the Carriers should be able to use its parent’s capital structure in its return calculation. 
160 Tne business risks for TA PS are virtually identical for each Carrier. Ex. A/T at
100. Thus, there should be only one rate o f  return w hich necessarily means there 
should be only one capital structure. Id. Thus, the Carriers proposal to use individual 
capital structures for each Carrier is rejected as Anadarko/Tesoro have shown that a 
single capital structure is more reasonable. Ex. A /T -100 at 11-13; Ex. A /T-160 at 5-6. 
Moreover, this is further corroborated by the Carriers’ witness W illiam son’s 
calculation o f  a singe capital structure. See Ex. A /T -100 at 11-13.

Issue III .F.2.  W h a t  is the  a p p r o p r i a t e  r e t u r n  on equi ty?

202. The Carriers state that the parties generally agree that the C om m iss ion ’s 
Discounted Cash Flow (DCF) methodology should be used to calculate the cost o f  
equity (before the risk premium). Although the DCF models used by the Carriers,

158 A /T -163; S taff  IB at 73; RB at 60-61.

159 The above findings are dispositive o f  Flint H ills’ argum ent concerning 
proxy groups.

160 The Carriers argue that the use o f  a proxy group capital structure is 
unprecedented for an oil pipeline, does not reflect the risks o f  TA PS, does not 
represent the capital structures o f  other Alaskan oil pipelines, and would serve as an 
impediment to the C arrie rs’ ability to raise capital. Carriers IB at 83-86.
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Anadarko/Tesoro and Oie State are substantially similar, there are still differences.
The Carriers state that Anadarko/Tesoro and the State used an additional forecast 
from the Social Security Administration (SSA) which skews the forecast, resulting in 
a lower and, thus more favorable cost o f  equity for Anadarko/Tesoro. The Carriers 
also state that Anadarko/Tesoro failed to follow Commission precedent and failed to 
use the Global Insight Gross Domestic Product (GDP) forecasts for years prior to 
2005 instead, relied on SSA and Energy Information Administration (EIA) forecasts. 
Finally, the Carriers state, the principal difference between the TAPS Carriers’ 
position and the opposing parties’ position involves the appropriateness o f  the risk 
premium.

203. Mr. W illiamson applied the DCF methodology to the DCF proxy G roup161 
companies for the years in which it was possible to perform that analysis (1994-2004), 
the Carriers state. Next, for the period 1984 through 1993, for which the necessary 
data was not available, Professor Williamson used a Com m ission-approved Risk 
Premium approach. Last, the Carriers claim, to account for the fact that the risks 
faced by the TA PS Carriers exceed the risks faced by the proxy companies, Professor 
W illiamson added a two percentage point risk premium to his cost o f  equity. The 
Carriers argue that this approach is reasonable. The Carriers state that Professor 
Williamson conducted a “backcasting” analysis utilizing the Risk Premium approach 
because the DCF proxy Group did not exist during 1984-1993. The Carriers claim 
that the Risk Premium approach has been accepted in Comm ission decisions.

204. Next, the Carriers claim that the Commission will add a risk prem ium  to the 
midpoint o f  the DCF Proxy Group Range if  the regulated pipeline is riskier than the 
pipelines in the proxy group. The Carriers state that TA PS is riskier than any Lower- 
48 oil pipeline and that warrants a risk premium o f  at least two percentage points. In 
concluding that a two percentage point risk premium is warranted, Professor 
Williamson relied on testimony from the original TAPS rate case which docum ented 
significant problem s regarding TAPS construction. The Carriers argue that this 
percentage prem ium  is consistent with the two percent risk premium approved by the 
Comm ission for Alaska Natural Gas Transportation System (A N G TS) where the 
Comm ission concluded that it was appropriate to compensate for the risk o f  non­
completion. The Carriers state that since all o f  the proxy companies acquired 
pipelines already in existence and faced no risks associated with building a new 
pipeline, the two percentage point risk premium is particularly appropriate for TAPS.
In addition, the Carriers state that over the period for which Professor Williamson

161 “A "proxy group" is a group o f  comparable com panies used to determine a 
zone o f  reasonableness o f  rates o f  return, and to establish what the proper rate o f  
return should be for the com pany under consideration.” Petal Gas Storage, L .L .C . ,
106 FERC H 61,325 (2004) (Petal Gas Storage).
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em ployed D CF analyses to determ ine a range o f  reasonable equity returns for the 
D C F Proxy Group, the average difference between the high end o f  the range o f  
returns and the median return was 3.23 percentage points, w hich is well above the two 
percentage point risk prem ium  that Professor W illiamson recom m ends.

205. Anadarko/Tesoro claim that the record reflects that using the C om m ission’s 
preferred D CF model, the appropriate ROE for TAPS for 2005 is 12.16% on a 
nominal basis (8 .90%  inflation adjusted), and for 2006 it is 12.31% on a nominal 
basis (8.89% inflation adjusted). First, Anadarko/Tesoro state that all the parties 
agree on application o f  the Com m ission approved DCF model. Each o f  the parties 
that presented evidence on the cost o f  equity, which includes A nadarko/Tesoro, the 
State and the Carriers, em ployed the DCF approach. H owever, Anadarko/Tesoro 
contend, because o f  internal input variations, minor, insignificant differences appear 
in the parties’ calculated RO Es for 2005 and 2006. A nadarko/T esoro  state that Flint 
Hills who offered no evidence on this point, attempted to cast doubt on the use o f  
M LPs as proxy com panies where M LP distributions exceed earnings. Tr. 6814-34. 
A nadarko/Tesoro  state that based on this record, where all the parties sponsoring cost- 
of-capital evidence agreed on the use o f  the four MLP oil pipeline proxies for 
purposes o f  their DCF analyses the Com m ission need not consider arguable 
distinctions betw een the com position o f  M LP distributions and corporate dividends. 
Additionally, A nadarko/Tesoro assert that impact o f  any such distinctions is minimal 
and. based on record evidence, could be accounted for through an eam ings-capped 
adjustment to distributions used in the DCF calculation. In conclusion. 
A nadarko/Tesoro  state that there is no material dispute regarding the use o f  the DCF 
method, the appropriate proxy com panies, or the DCF-dcterm ined cost o f  equity.

206. Second, A nadarko/Tesoro claim that there is no support for a risk premium 
RO E adjustment. A ccording to Anadarko/Tesoro, the Carriers propose to add a 200 
basis  point risk prem ium  to the nominal ROE calculated under the D CF method based 
on the alleged risks facing TAPS. A nadarko/Tesoro claim  that it and the State oppose 
any risk prem ium  adjustment and that the proposal was discredited in its entirety by 
witnesses Hanley M akholm , and Ives. Anadarko/Tesoro claim that Comm ission 
precedent confirm s that the Com m ission presumes all pipelines to be o f  average risk. 
Accordingly, A nadarko/Tesoro  claim, the ( ommission will generally  approve ROEs 
that fall in the m edian  o f  the DCF range, absent highly unusual circumstances and a 
show ing o f  anom alously  high or low risk. In this case, A nadarko/Tesoro claim the 
record show s that TAPS has no greater operating risks and its risks from 
environm ental and property dam age are less than the proxy group.

207. The construction o f  the line is irrelevant or o f  historic interest only, 
A nadarko/Tesoro  claim. In short, Anadarko/Tesoro conclude, since TAPS: (1) was 
built without any m eaningful threat o f  competition. (2) anchored by vast proven 
reserves. (3) has shippers w ho arc largely affiliates strongly motivated to ensure the
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project’s success, and (4) has investment costs that are essentially already recovered 
(and indeed over-recovered) through nearly 30 years o f  operation cannot credibly 
claim entitlement to any risk prem ium  adjustment. A nadarko/Tesoro also argue that 
the Carriers backcasting is unnecessary because it is improper to recalculate the 
deferred returns and A FU D C  balances in the Carriers’ rate filings which already 
reflect the C arrie rs’ balances from 1977. In addition, the C arrie rs’ backcasting is 
flawed as shown by Mr. Hanley.

208. S taff  states that the parties consistently applied the four proxy com panies to the 
DCF analysis and that there is no material dispute am ong the parties as to the use o f  
the DCF method or the nominal cost o f  equity. S taff  does, however, note that there is 
a de minimus difference in the parties’ DCF-based RO Es which S ta ff  states is due to 
internal input variations and calculation errors. According to Staff, A nadarko/Tesoro 
witness Hanley has verified these variations and has shown that they do not result in 
significant differences in the nominal cost o f  equity. S ta ff  also states that, as noted 
previously, the proxy consists o f  the four M LP oil pipeline proxies the Com m ission 
questioned in Sepulveda which casts some doubt on the use o f  MLPs. However, S taff  
asserts, the unique circumstances o f  this proceeding may still permit the Com m ission 
to accept the group. Alternatively, S taff  suggests that the Com m ission  should require 
the use o f  a gas pipeline proxy which was shown to represent risks com parable to 
TAPS and overall returns similar to the oil pipeline group. S taff  states that the 
Commission previously relied on gas pipe' nes as a proxy for oil pipelines until 
sufficient evidence on oil pipelines became available. Since with the elimination o f  
the oil proxy group such evidence would no longer be available, S taff  asserts, it would 
be appropriate to go back to using gas pipelines as a proxy.

209. However, S ta ff  states no matter which proxy group is used, the Carriers are not 
entitled to a special risk prem ium  on their equity rate o f  return. The Carriers proposed 
risk premium must be rejected because (1) the rate o f  return is a forward-looking 
concept and the TA. S risks o f  construction are irrelevant and (2) the risks related to 
the construction and completion o f  TAPS were not that unusual. S ta ff  claims that the 
Commission considers all pipelines to be o f  average risk and will generally adopt 
ROEs that reflect the m edian o f  the DCF range, absent highly unusual circumstances 
and a show o f  anom alously high or low risk. In instances where the Comm ission has 
deviated from the median to allow a ROE adjustment, it did so based on forward 
looking-risk factors unique to the regulated enterprise or shortcom ings in the available 
proxy companies, S taff  contends. Here, S taff  asserts, there is no credible evidence 
t in t  TAPS faces extraordinary, forward-looking, operational risks. S ta ff  states that the 
arguments made by C arrie rs’ witness Mr. Wells relate to the risk o f  construction 
and/or non-completion, and the risk that the investment will not be recovered. There 
is no persuasive rationale for burdening current ratepayers for these asserted risks.
S taff  states.
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210. S taff  states that the Carriers brief  clarifies that their risk prem ium  proposal is 
entirely related to the construction and completion risks o f  TAPS which are no longer 
present. The C arr ie rs’ proposal must be rejected because the Carriers have not met 
their burden to dem onstrate  that they require a return well outside the median o f  the 
DCF range. S ta ff  concludes that the Carriers cannot credibly claim entitlement to any 
risk premium. Accordingly, S taff  states, the appropriate return on equity using the 
consensus proxy group and applying the C om m ission’s preferred discounted cash 
flow model is 12.16% on a nominal basis (8.90% inflation adjusted), and for 2006 it is 
12.31% on a nominal basis (8.89% inflation adjusted).

Discussion/Findings

211. The D CF approach is based on the premise that a s tock ’s price is a function o f  
expected future cash flows, calculated using current dividend yields and estimated 
growth in dividends. A /T  IB at 87; Tr. 6865. The DCF analysis is applied to the 
selected proxy group to produce a range o f  equity returns. A/T IB at 87; see Opinion 
435, 86 FERC at 61,099. The median range is used by the C om m ission to set the 
return on equity for the regulated entity. Id. There is a noted exception to this 
practice. W hile the DCF analysis is applied in the same fashion to gas and oil 
pipelines, the calculation for gas pipelines, establishes a “ nominal” return on equity, 
which includes a com ponent for inflation and for oil pipelines a “real” ROE is 
calculated that subtracts the inflation factor from the “nom inal" return on equity. Id.

212. The parties agree that the DCF M ethodology is the appropriate methodology to 
em ploy in calculating the return on equity in this proceeding.162 In addition, the 
parties agree that the main point o f  contention is the 2% risk prem ium  requested by 
the Carriers. Thus, the argument at hand is focused on whether the imposition o f  a 
risk premium is appropriate; however, the issues concerning the de minimus 
differences in the D CF model inputs must first be addressed. The parties agree that 
their application o f  the DCF proxy results in a difference that is im m aterial.163 
However, the parties do note some difference.

213. First, the Carriers claim that the State and A nadarko/Tesoro used an additional 
SSA forecast whicl allegedly skews the DCF calculation and results in a lower cost o f  
equity, to the benefit o f  Anadarko/Tesoro. Carriers’ IB at 89. As stated by

162 A /T  IB at 87; C arrie rs’ IB at 89; S taff IB at 74-75, see SFPP , 86 FERC at 
61,099. With regard to the use o f  MLPs in the proxy group, the Carriers, S taff and 
Anadarko/Tesoro agree that the use o f  such a proxy group is appropriate in this 
proceeding. C arrie rs’ RB at 62 n. 199; A /T RB at 69; S taff  IB at 75.

163 S taff  IB at 75 n.237; Carriers’ IB at 89; A/T IB at 87; Ex. A /T-100 at 15-17; 
Ex. A/T-104 (Colum n II) .
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Anadarko/Tesoro and the State, the differences in the D C F-determ ined cost o f  equity 
is insignificant and attributable to input and calculation differences. A /T  RB at 69 
n .8 1; S taff IB at 75 n.237 A /T IB at 87; Ex. A /T -100 at 15-17; Ex. A /T -104 (Colum n
1 1). Contrary to the C arrie rs’ assertions, A nadarko/T esoro’s use o f  the EIA and SSA 
for the long term growth rates is consistent with Com m ission p receden t.164 The 
Comm ission rejected the sam e argument forwarded by the C arr ie rs ’ and their witness 
Mr. Williamson. The argument was that two o f  the forecasts should be rejected 
because the forecasts were lower than the others and were thus, as WiUiston Basin 
claimed, unreliable. W illiston Basin , 104 FERC at P31; C arrie rs’ IB at 89; ATC-45 at 
23; See State IB at 57. The C arriers’ witness Mr. W illiamson adm itted that in 
W illiston Basin the “C om m ission  accepted the ir  'usion o f  G D P  grow th forecasts 
from SSA ” for the DCF calculation 104 FERC at j ’ 32; A TC-45 at 45:5-6.

214. Mr. W illiam son’s reason for excluding the SSA G DP forecasts, in te r a lia , was 
because they “reflect extrem e conservatism” and as stated by the Carriers, “skews the 
forecast, resulting in a lower and, for Anadarko/Tesoro, a more favorable cost o f  
equity.” C arrie rs’ IB at 89; Ex. ATC-45 at 23; see Ex. A /T-100 at 24:18-21. Mr. 
Hanley used the information from the SSA and EIA because it w as “ freely available 
and cost-free”  w hereas getting the DRI/W EFA  estimates is “ tim e-consum ing and 
extremely costly .” Ex. A /T-100 at 24. A reasonable inference can be drawn here that 
Mr. W illiam son’s main purpose for excluding the SSA G D P forecasts in his DCF 
analysis is because they would yield a lower cost o f  equity (w hich is unfavorable to 
the Carriers). C arrie rs’ IB at 89; ATC-45 at 23, see State IB at 57; see S taff  IB at 62; 
see Ex. A T-100 at 24. ln addition, Mr. W illiam son’s choice to exclude the SSA 
forecast after adm itting  that the Com m ission accepts the SSA forecast in DCF 
calculations is suspect particularly when the point o f  the exercise is to determine a 
range (both high and low) and not just an exact number. Thus, Mr. W illiam son’s 
testimony with respect to this issue will be accorded little weight. Mr. H an ley ’s use 
o f  an additional G D P SSA forecast, approved for use in the D CF analysis  by the 
Commission, in his calculation renders his study m ore reliable than Mr. W illiam son’s.

215. As an addiFonal ground for rejecting Mr. W illiam son’s DCF analysis Mr. 
Hanley notes that Mr. W illiam son’s calculations contain timing mism atches. To 
begin with, Mr. Hanley points out that the cost o f  com m on equity is prospective, and 
thus applicable to a future period. A/T-100 at 16. Mr. Hanley states that the 
calculation should take into account the time period in w hich investors would 
examine the data to form their expectations and that is usually the end o f  the 
proceeding year (when they form expectations for the following year). Mr. Hanley 
states that since investor’s expectations are formed in the previous year, there is a

164 State IB at 57; W illiston  Basin , 105 FERC <| 61,036 at 21-33; Ex. ATC-45 at
23.
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mismatch between the data used and the expectationai cost o f  com m on equity capital. 
Id. at 18-19. Mr. Hanley further states that the actual result is not what should be 
considered, but instead what the investors expected. Thus, the expectationai cost for 
one year is measured by the actual data from the previous year. Mr. W illiam son’s 
calculations do not reflect this p ra r f;ce and, accordingly, result in a mismatch between 
the data used and the expectations -ost o f  common equity capital. Id. at 17.

216. Accordingly, the C arriers’ DCF analysis is rejected in favor o f  adopting 
A nadarko/T esoro’s analysis.165 As explained previously the differences in the DCF 
calculations o f  the Carriers and Anadarko/Tesoro are insignificant. It is found that the 
appropriate return on equity (ROE) calculated using the DCF m ethodology inputs o f  
Anadarko/Tesoro for TAPS for 2005 is 12.16% on a nominal basis (8 .90%  inflation 
adjusted or real equity return), and for 2006 is 12.31% on a nominal basis (8.89% 
inflation adjusted or real equity return). Hanley, Ex. A/T-5 at 5, 11-18, A/T-53 at 5,
6 - 14, A /T-100 at 10, 25-30, A /T-160 at 5-13, 37-39.

217. Now, considering the more significant point, the Carriers claim that a risk 
premium o f  2 %  or 200 base points should be added to their return on equity because 
TAPS is “ riskier than any Lower-48 oil pipeline.” Carriers IB at 90. In Petal Gas 
Storage , the Com m ission  stated that

[J]t begins the risk analysis for pioposed projects with the assumption 
that pipelines generally fall into a broad range o f  average risk. Absent 
highly unusual circumstances that indicate an exceptionally high or low 
risk as com pared to other pipelines, the assumption is made that a 
pipeline faces average risks (though an examination o f  a particular 
pipeline's risk factors may warrant adjusting the ROE higher or lower 
than the middle o f  the zone o f  reasonableness established by the proxy 
group).

106 FERC at P 8 (citations omitted). The Commission further stated that “we conduct 
our risk analysis with the presumption that existing pipelines fall into a broad range o f  
average risk, absent highly unusual circumstances that indicate anom alously high or 
low risk as com pared to other pipelines.” Id. at P 29; S taff  IB at 76; A /T  IB at 88. 
Additionally, the Com m ission requires a “sufficient show ing that [the pipeline] is 
outside the broad range o f  average risk.” Id ;  see Kern River; 117 FER C  at P 160- 
161. Thus, the inquiry here begins with the presumption that the Carriers as an 
existing pipeline “ fall into a broad range o f  average risk” and await “a sufficient 
showing” that the Carriers fall outside this broad range. See id.

165 The HIOS issues in the oil proxy group are discussed under Issue F. 1,
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218. As discussed in Issue III.F. I , supra  the Carriers have failed to prove that 
operating TA PS is riskier than the operations o f  other oil p ipelines.166 In addition, 
Mr. Hanley notes that T A P S ’ business risk is average and T A P S ’s financial risk is 
average. A /T-4 at 22. The Carriers state that C olon ia l confirms that a rate o f  return 
toward the top o f  the range o f  reasonableness is justif ied  based on the facts o f  this 
case. C arrie rs ’ RB at 70-71. Colonial was distinguished from TA PS in Issue III.F. 1. 
The C om m iss ion ’s decision to grant Colonial a provisional acceptance o f  its equity 
ratio at the high end o f  the “zone o f  reasonableness” w as based on the C om m iss ion’s 
recognition that C olon ia l’s construction project was going to present “substantial 
challenges” such as the length and scope o f  the project, enormous investment 
involved, financing challenges, the challenges o f  constructing a multi-state project, 
and the short time for completion o f  the project. C olon ia l, 116 FERC at P 59, 61-62, 
65. TAPS is a com pleted pipeline and does not face such challenges at this time.

219. The Carriers assert that the risks TAPS faced during construction merits a 2%  
risk premium since the challenges and risks that TA PS faced in the past arc relevant 
in the present. However, the case law indicates that the risk prem ium  inquiry is 
forward-looking. In Iroquo is Gas Transmission Sys., L.P., 84 FER C  1] 61,086 at 
61,455 56 (1998) (Iroquois), the Commission upheld the A L J ’s decision not to move 
the p ipe line’s ROE outside the range established by the proxy com panies after finding 
that the p ipe line’s risk was average and that an “established pipeline serving an 
expanding market, that it has the security o f  long-term shipper contracts, and that any 
risks associated with construction or certification are either past or speculative.” The 
forward-looking nature o f  the Commission's risk determinations w as also confirmed 
in Transcon. Gas P ipeline, 60 FERC at 61,287, w here the Com m ission stated that the 
inquiry is

[Bjased on the Com m ission’s evaluation o f  [the p ipe line’s risksj which 
investors perceive while the rates in this proceeding are effective. The 
Com m ission  establishes rates to apply in the future that reflect 
projections o f  w hat costs, and risks, the pipeline is likely to incur during 
the period the rates will be in effect. These projections are based on 
historical experience, adjusted for known and measureable changes that 
will occur to affect costs or risks during the period the rates will be in 
effect.

166 See A /T  IB at 88-90; S taff IB at 76. TAPS has an impressive safety and 
reliability record. Tr. 2138, 2142; Tudor, Tr. 2135; Wells Tr. 2384; Tyc, A/T-214 at 
2-3. TAPS has no greater than average operating risk. Tr. 2135. TA PS has not had a 
reportable spill o f  crude in 4 Z2 years. Tr. 2142.
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Transcon. Gas P ipe line , 60 FERC at 61,287. Thus, the testimony o f  witness Wells 
and the C arrie rs’ other arguments concerning construction risk are irrelevant. Wells, 
A T C -151 at 6-7. Tr. 2329.

220. The fact still rem ains that the record does not support a finding that TAPS was 
a risky enterprise in either its construction phase or its operational phase, and m ore 
importantly prospectively .167 The Commission requires the risks to be sufficiently 
high to justify  a further increase in return. See K ern R iver, 117 F E R C  at P 177. The 
Carriers have not satisfied this requirement. Thus, Professor W illiam son’s extensive 
discussions concerning risk prem ium s is rejected. The C arrie rs’ have not cited a case 
w here the return on equity and associated risk prem ium  issue was not a prospective 
inquiry. It is found that the Carriers failed to rebut the presum ption that they face 
average risks and it is found that the Carriers are not entitled to a 2%  risk premium.

Issue III.  F. 3. W h at  is the app rop r ia te  cost o f  debt?

221. The Carriers claim that the appropriate cost o f  debt is that o f  the C arriers’ 
parent companies. The C om m iss ion ’s policy is that capital structure and long term 
debt cost should be based on the sam e entity, the Carriers cla n. A ccording  to the 
Carriers, the C om m iss ion ’s policy in Opinion 154-B is to use the p ipe line’s parent 
com pany’s capital structure and cost o f  long-term debt w here the pipeline com pany 
does not provide its ow n financing. The Carriers state that the reasons they provided 
for using the parent com pany  capital structure also support the use o f  the parent 
com pany’s cost o f  long-debt. The Carriers claim that they and the State generally 
followed the sam e approach in determining the cost o f  debt using the parent 
companies. The actual long-term debt costs o f  the C arriers’ parent com panies are not 
uniform, and accordingly, A nadarko /T esoro’s proposal to use a uniform hypothetical 
debt cost for all TA PS Carriers would violate the requirement that each o f  the Carriers 
parents be com pensated for the debt costs it has actually incurred, the Carriers 
contend.

1(17 As S taff  and Anadarko/Tesoro succinctly state “ here there is no credible 
evidence that TA PS faces extraordinary, forward looking, operational risks. Indeed, 
the record supports the conclusion that TAPS: (1) was created without a threat o f  
future competition, (2) has recognized oil reserves, (3) is contractually subscribed by 
affiliated shippers with interests to continue to ensure the success o f  TAPS, (4) whose 
original investment has already been substantially recovered, and, accordingly, (5) 
cannot credibly claim entitlement to any risk prem ium .” S ta ff  IB at 76 (citing Hanley, 
A/T-4 at 5, 11-18, A /T-53 at 5, 6-14, A /T -100 at 10, 25-30, A /T-160 at 5-12, 37-39). 
A/T-IB at 91. Ives, SOA-8 at 80; M akholm, SOA-44).
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222. A nadarko/Tesoro state that the appropriate cost o f  debt for TA PS for 2005 is 
5.80% and for 2006 is 5 91% as determined by the oil proxy group. The Carriers’ use 
o f  the parent com pany debt costs is inappropriate because the parents have materially 
different risk profiles and capital structures than TAPS. A nadarko/Tesoro claim that 
where the use o f  parent com pany capital structures is inappropriate and unreasonable, 
it follows that using the Carriers' parents’ cost o f  debt to TAPS is also unreasonable. 
Anadarko/Tesoro state that Mr. H anley’s cost o f  debt calculations should be accepted 
because although the variations in recommended debt rates are minimal, only Mr. 
Hanley’s proposal reflects the consistent use o f  proxy com panies to determine all cost 
o f  capital elements. Mr. H anley’s proposal is consistent with Com m ission precedent 
that requires the use o f  a proxy group to develop a hypothetical capital structure 
where the use o f  the paren t’s capital structure would produce anom alous results.

223. S taff  agrees with the cost o f  debt proposed by Anadarko/Tesoro. S taff  states 
that although the State calculated the cost o f  debt using the weighted average 
embedded cost o f  debt o f  the Carriers parents, the variations a*e insignific 't. 
However, S taff  asserts that the record does not support the use o f  parent company 
debt costs because the C arrie rs’ parents have materially different risk profiles and 
capital structures than TAPS. S taff states that as with the determination o f  the TAPS 
equity return, it is also appropriate here to utilize a proxy group o f  risk-comparable 
pipeline com panies to determ ine the cost o f  debt for TAPS. M oreover, S taff  claims 
that as a matter o f  policy, the debt cost should be in synch with the capital structure.
It follows that w here the use o f  parent com pany capital structures is inappropriate and 
unreasonable, ascribing the parents’ cost o f  debt to TAPS is likewise unreasonable. 
S taff  states that the C arrie rs’ arguments must be rejected because it is inappropriate to 
apply the C arrie rs’ paren ts’ capital structures to TAPS and, thus, using the parents’ 
cost o f  debt for TA PS is precluded.

Discussion/Findings

224. The parties agree that Comm ission precedent mandates that the cost o f  debt be 
consistent with the capital structure. As discussed above, it was found that the 
Carriers’ paren ts’ capital structures are anomalous and cannot be used. The 
hypothetical capital structure was adontcd and, thus for the sake o f  consistency, the 
cost o f  debt will be o f  the same design as the capital structure implemented in this 
decision. Staff, Anadarko/Tesoro, and the Carriers all cite Enbridge Pipelines, 100 
FERC 1)61,260 at 61,944 (2002) and M ichigan Gas Storage Co., 87 FERC *| 61,038 at 
61,166 (1999) for the proposition that the capital structure imputed to a pipeline 
should also be im puted to the cost o f  debt.168 Thus, they all agree (whether or not

11,8 Enbridge, 100 FERC al 6 1,944 (“wl i the Com m ission imputes the capital 
structure o f  a corporate parent to a subsidiary, it also imputes the parent's costs o f  debt 
and preferred stock to the subsidiary” ); M ichigan Gas Storage Co., 87 FERC !| 61,038
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they agree with the final outcom e o f  the capital structure findings) that this is the 
appropriate result. S taff IB at 78; RB at 64; Carriers’ RB at 69; IB at 92; A/T IB at 
91; RB at 72. A ccordingly, it is found that the cost o f  debt will be calculated in 
accordance with the findings concerning capital structure.

225. As a result o f  all the findings above on Issue III. F. or the appropriate return 
on investment, it is concluded that the weighted cost o f  capital in this case is 7.20 
percent in 2 0 0 5 169 and 7.16 percent in 2006.

226. The parties agree that this issue is derivative o f  other issues. Accordingly, this 
issue is not in dispute. See A/T IB at 92; Carriers’ IB at 94; S ta ff  IB at 78.

Issue III. H. W hat  level of th roughpu t  is a p p ro p r i a t e  to use in 
developing rates?

227. The parties have agreed to accept the Carriers’ estimated throughputs for 2005 
and 2006, accordingly, this issue is not in dispute. See A/T IB at 92; Carriers’ IB at 
94; S taff  IB at 78. The Carriers’ throughput figures are found in Exhibits 37-41, 
Statement A2 and W orkpaper 1 for 2005 and Exhibits 90-94, Statement A2 and 
W orkpaper 1 fo r2 0 0 6 .170

228. This issue is not in dispute. See A /T IB at 92; C arrie rs’ IB at 94; S taff IB at 
78.

at 61,166 (1999) (“when the Com m ission imputes the capital structure o f  a corporate 
parent to a subsidiary, it also will impute the paren ts  costs o f  debt and preferred

Issue III. G . W h at  is the appropr ia te  income tax allowance?

Issue III. I. W'hat cost allocation and ra te  design is approp r ia te?

stock”).

169 Exs. A /T -13, W P 1; A /T -144, W P 1.

170 Ex. A /T - 146, WP1.



Docket No. IS05 -82 -002 , e t at. 101

Issue III. J. Does the Designated TAPS C a r r i e r s ’ SAC presenta tion 
show tha t  the filed 2005 and  2006 interstate ra tes a re  ju s t  and  reasonable?  

Part ies ’ Contentions

229. The Designated TAPS Carriers (the Designated C arrie rs)171 propose the stand 
alone cost (SAC) m ethodology as an additional benchm ark to show that their filed 
rates arc just and reasonable. The Designated Carriers claim that if  their filed rates 
are lower than the rates determined under SAC, that will serve as an additional 
indicator that the Carriers’ filed rates are just and reasonable. Precedent from the 
D.C. Circuit, the Supreme Court, other commissions, and this Comm ission support 
the use o f  SAC to evaluate the reasonableness o f  TA PS rates, the Designate Carriers 
claim. The Designated Carriers state that the average rate derived by Mr. Klick for all 
N ew  Alaska Pipeline System (NAPS) is $5.34 per barrel in 2005 and $5.52 per barrel 
in 2006. Since these rates are higher than the C arriers’ filed rates for 2005, the 
Designated Carriers claim that this proves the filed rates are ju s t  and reasonable.

230. In addition, the Designated Carriers assert that SA C  acts as a surrogate for 
competition by replicating the competitive market in situations where competition is 
absent and enables regulators to determine the m axim um  rate a carrier could charge if  
competition existed. In sum, the Carriers state that SA C shows the rates that could be 
charged if  TA PS was subject to effective competition. Thus, the Designated Carriers 
contend, the SAC analysis determines the m axim um  rate that an economically 
efficient new entrant could charge for the same service. If  the SAC rate is higher than 
the filed rate, the Designated Carriers assert, then the filed rate is deem ed just and 
reasonable.

231. T he Designated Carriers state that they are not using SA C to establish the 
Carriers rates. The Designated Carriers claim that it is irrelevant that SAC is not an 
original cost methodology because the Comm ission is not required to adhere 
exclusively to original cost ratemaking. Revenue adequacy principles are not 
important, the Designated Carriers argue, since they are not arguing that the SAC 
rates should be submitted for their filed rates.

232. Anadarko/Tesoro state that the SAC docs not support the justness and 
reasonableness o f  the Designated C arrier’s filed rates. SA C is a form o f  a 
replacement cost method grounded in hypothetical costs o f  operating a hypothetical

171 The Designated TA PS Carriers are: BP Pipeline (Alaska); Exxon Mobile 
Pipeline Com pany; Koch A laska Pipeline Company, LLC and Unocal Pipeline 
Company.
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pipeline and contradicts the original cost method required by Farm ers Union I I  and 
Opinion 154-B. First, Anadarko/Tesoro state that the SAC is fundamentally 
inconsistent with original cost ratemaking because it fails to take any actual costs o f  
TAPS into consideration. Anadarko/Tesoro state that the SAC is a replacement cost 
valuation methodology that has been repeatedly rejected by the courts and the 
Commission. A ccording to Anadarko/Tesoro, SAC is an allocation methodology 
used to allocate a total revenue requirement am ong competitive and noncompetitive 
services. The Designated Carriers incorrectly use SAC to justify their revenue 
requirement A nadarko/Tesoro claim. Anadarko/Tesoro also claim that the Designated 
Carriers SAC presentation is unreliable because even the hypothetical pipeline is 
substantially different from TAPS. The SAC is incapable o f  distinguishing am ong 
rates lower than the SAC ceiling rate, Anadarko/Tesoro contend. A nadarko/Tesoro 
state that the case law cited by the Designated Carriers misstates relevant precedent 
and that the SAC analysis has not been used or recognized by the Commission.

233. S taff  agrees with Anadarko/Tesoro and also states that the Designated C arrie rs’ 
SA C proxy is deficient and does not support a finding that the filed rates are just and 
reasonable. S taff  presents many o f  the same arguments as Anadarko/Tesoro 
concerning SAC including that it ignores front loaded accumulated depreciation and 
all other actual costs. First, S taff  states that the SA C is inconsistent with original cost 
ratemaking as adopted in Fanners  Union 11 and Opinion 154-B and should be 
rejected. S taff  claims that SAC does not make an assessment as to the justness and 
reasonableness o f  the individual TSM  elements and only evaluates the overall rate and 
thus fails to satisfy the requirement that all non-cost elements o f  the TSM be justified. 
The Designated Carriers have not supported the SAC they advance and the SAC does 
not support the Carriers’ f i M  rates. S taff  claims. Second, S taff  asserts that SAC is 
premised on replacement coJts principles rejected by the Comm ission and the courts. 
Third, S taff  states that the SAC inappropriately used by the Designated Carriers to 
establish a purported new revenue requirement. The Comm ission has specifically 
rejected the use o f  SAC to set an overall revenue requirement, S ta ff  states. SAC,
Staff  contends, m ay have som e value as an allocation method however, the 
Designated Carriers arc using SAC to assess the reasonableness o f  their rates and not 
simply to provide a benchmark. Finally, S taff  states that the Designated C arriers’ 
arguments stating that SA C should be applied to alleviate concerns about generational 
equity should carry no weight.

Discussion/Findings

234. As S ta ff  correctly points out, the SAC methodology was primarily used by the 
Interstate Com m erce Com m ission and its successor agency the Surface 
Transportation Board to allocate costs between captive and non-captive customers o f  
coal-hauling railroads. See S taff  IB at 86 n. 2 7 1. This methodology attempts to
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determine the rate that a shipper would pay i f  the market were com petitive by 
calculating the costs o f  a hypothetical pipeline. Carriers’ IB at 94; A /T  IB at 94.

235. As a threshold matter, it is noted that this initial decision has already found 
above that Farm ers Union I I  and O pinion 154-B are the applicable ratem aking 
standards in this proceeding. Thus, this issue can easily be disposed o f  using the 
basics set forth in these two precedents. As discussed, supra, in Issue II.B, Farm ers  
Union  / /p ro v id e d  the C om m ission with several “guideposts” to use in setting jus t  and 
reasonable rates. See Farm ers Union II,  734 F.2d at 1530. U nder th •' original cost 
methodology articulated in Opinion 154-B, the Commission stated that “original cost 
is a ‘proven alternative” ’ and “ is the best yardstick” to use in determ ining revenue 
requirements. 31 FERC at 61,833. In addition, Opinion 154-B stated that “oil 
pipeline rates as a general rule m ust be cost-based.” Id. SAC runs afoul o f  the cost- 
based principles established in O pinion 154-B.

236. The SA C is based only on forward-looking costs and does not take the original 
cost o f  the rate base into consideration .172 This methodology fails to take any cost 
into consideration including actual accumulated depreciation and the original cost o f  
rate base and starts from scratch to create a “different rate base, different expenses, 
different everything.” Overcast, Tr. 6272-6273. As noted by A nadarko/Tesoro, the 
SAC ignores the accelerated depreciation already collected by the Carriers that has 
resulted in a 97%  recovery o f  their original cost investment in TA PS. A /T IB at 95- 
96; Ex.A/T-33; Ex. A/T-35. Moreover, implementing costs derived under SAC would 
permit the Carriers to cover costs completely unrelated to their original investment in 
TAPS. A/T IB at 95; Ex. A/T-79 at 31-32. Contrary to the C arrie rs’ assertions, Dr.
O . ercast states that “ SAC cannot be used to test the revenue requirem ent because it 
docs not reflect any o f  the elements o f  the total revenue requirement calculation as is 
required under the regulatory m odel.” 173 Even the Carriers' w itness Dr. Baumol 
agrees that SA C “has nothing to with the revenue requiiem ents” and [a]s one o f  the 
inventors o f  the concept, I can guarantee you that that is not its purpose.” A/T IB at 
100 (quoting Tr. 3588). Thus, the C arriers’ witnesses also agree that SA C cannot be 
used to determ ine jus t and reasonable rates. A /T  IB at 101. A nadarko/Tesoro also 
point out that no witness knew o f  a case where an agency used SA C to determine the 
total revenue requirem ent.1'4 Dr. Baumol. the m ethodology’s originator, admitted

172 Overcast, Tr. 6272-2673; Ex. A/T-93at 17, 24-26, 28; Ex. A/T-78 at 60-62, 
65-66; Ex. A /T-140 at 14-15; A /T a t  28,29-34; DTC-1 at 16; DTC-2 at 10; DTC-5 at 
11-12; DTC-36 at 14.

13 A T -9 3  at 24. In addition, Dr. Baumol stated that the SAC computes a 
competitive ceiling; however, it does not determine what the com petitive rate should 
be. Tr. 3612.

i74 See A /T  iB at 100 (citing Klick, Tr. 3444, Tr. 3467; Overcast, Ex. A/T-93 at


